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(N.  Y.) 

Co.  Litt Coke  on  Littleton. 

Collier,  Partn.. Collyer  on  Partnership. 

Colly Collyer's  English  Chan- 
cery Cases. 

Colo. •  •  • .  Colorado. 

Cola    App •  •  Colorado  Appeals  Report* 
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Colo.  Law  Rep Colorado  Law  Reporter. 

Colq.      Rom.      Civ. 
Law   Colquhonn'a   Roman   Civil 

Com.  Dig. Comyn'a     Digest     of     the 

Laws  of  England. 

Comm Commentaries. 

Com.  on  Con Comyn's  Law  of  Contracts. 

Comp.  Laws Compiled  Laws. 

Comp.   St Compiled  Statutes. 

Comst Gomstock  (N.  T.) 

Comyn    Comyns'     English    King's 

Bench  Reports. 

Conf .    R. Conference  Reports  (N.  C.) 

Cong.    Congress. 

Conn Connecticut 

ConsoL  St Consolidated  Statutes. 

Const    Constitution. 

Const  Amend Amendment  to  Constitu- 
tion. 

Const  U.  S.  Amend..  Amendment  to  the  Consti- 
tution of  the  United 
States. 

Con.    Sur Connoly's  Surrogate  (N.Y.) 

Cooke     Cooke  (Tenn.) 

Cooke,   Ins. Cooke  on  Life  Insurance. 

Cook's  Pen.  Code  . .  Cook's  Penal  Code  (N.  T.) 

Cook,  Stock,  Stockh. 
&  Corp.  Law Cook  on  Stock,  Stockhold- 
ers, and  General  Corpo- 
ration Law. 

Cooley,  Const  Law..Cooley's     Constitutional 

Cooley,  Const  Lim..Cooley's  Constitutional 
Limitations. 

Cooley,  Tax'n    •  •  • .  Cooley  on  Taxation. 

Cooley,  Torts Cooley  on  Torts. 

Coop.  Eg.  PI Cooper's  Equity  Pleading. 

Cqpp,     Fub.     Land 
Laws Copp's  United  States  Pub- 
lic Land  Laws. 

Co.   Rep Coke's       English      King's 

Bench  Reports. 

Corn.  Deeds Cornish  on  Purchase  Deeds. 

Cornish,       P  u  r  c  h. 

Deeds    Cornish       on       Purchase 

I^eeds 

Cow Cowen  (N.  Y.) 

Cow.  Cr.  Rep Cowen's  Criminal  Reports 

(N.  Y.) 

Cowp.  Cowper's    English    King's 

Bench  Reports. 

Coz     Cox  (Ark.) 

Coz    Cox's    English    Chancery 

Cases. 

Coz,  0.  C Cox's     English     Criminal 

Cases. 

Coz,  Cr.  Cas. Cox's     English     Crhnlnal 

Cases. 

Coxe  Coxe  (N.  3^ 

C.  P.  Di7 Common    Pleas    Divbion, 

English  Law  Reports. 

C.  P.  Rep.. ••••••  .Common    Pleas    Reporter 

(Pa.) 

Crabbe   Crabbe  (U.  8.) 

Crabb,     Eng.     Syn- 
onyms    Crabb's      English      Syno- 

nymes. 

Cr.  Act Criminal  Act 

Craig,  Diet Craiff's  Etymological,  Tech- 
nological, and  Pronoun- 
cing Dictionary. 

Craig  &  P Craig  and  Phillips'  English 

Chancery  Reports. 

Cranch     Cranch  (U.  S.) 

Cranch,   C   C Cranch's  Circuit  Court  (U. 

S.) 

Cranch,  Pat  Dec.Crnnch's  Patent  Decisions 
(U.  S.) 

Cr.  Cir.  Ck>mp. Crown  Circuit  Companion 

(Irish). 

Cr.   Code •••••Criminal  Code. 

Or.  Law  Mag. Criminal    Law    Magaslne 

(N.  J.) 

C  Rob.  Adm Charles  Robinson's  Eng- 
lish Admiralty  Reports. 


Cro.  Car Croke's     English      Klng^s 

Bench  Reports  temp. 
Charles  I  (3  Cro.) 

Cro.  Cas. Croke's      English      Kind's 

Bench  Reports  temp. 
(Charles  I  (3  Cro.) 

Cro.    Eliz. Croke's     English     King's 

Bench  ReportB,  temp. 
Elizabeth  (1  Oo.) 

Cro.  Jae. Crokcfs      English      King's 

Bench  Reports  temp. 
James  (Jacobus)  I  (2 
Cro.) 

Cromp.  Just •  Crompton's  Office  of  Jus- 
tice of  the  Peace. 

Cromp.,  M.  &  R.  •  •  •  Crompton,  Meeson,  and 
Roscoe's  English  Excheq- 
uer Reports. 

Crompt Star    Chamber    Cases    by 

Crompton. 

Cromp.  A  J.. ••••••  Crompton  ft  Jervis'  Eng- 
lish  Exchequer  Reports. 

Cr.  Prac.  Act Criminal  Practice  Act 

Cr.  Proc  Act Criminal  Procedure  Act 

Cr.  St Criminal  Statutes. 

Cruise's    Dig Cruise's  Digest  of  the  Law 

of  Real  Property. 

Ct  CL Court  of  Claims  (U.  S.) 

Curt  Curteis  English  Ecclesias- 
tical Reports. 

CJurt    Curtis  (U.  S.) 

Cush.    .« Cushing  (Mass.) 

Cush.  Law  &  Prac. 
Leg.  Assem. Cushing's  Law  and  Prac- 
tice of  Legislative  Assem- 
blies. 

Cushm.     ••••••••••  Cushman  (Miss.) 

Cyc    ...•Cyclopedia    of    Law    and 

Procedure. 

Cyc.  Law  &  Proc.  •  •  Cyclopedia  of  Law  and 
Procedure. 

Cyclop.  Dict.^««.^Sh.umaker  &  Longsdorfs 
(Cyclopedic  Dictionary. 

C.  &  K...«« ••Carrington    and    Kirwan's 

English  Nisi  Prius  Re- 
ports. 

O.  A  P- .« •  Carrington     and     Payne's 

English  Nisi  Prius  Re- 
ports. 


Dak.   Dakota. 

Dall.  _5»aJ Dallas  (Pa.) 

Dall.  (y.  S.) Dallas  (U.  S.) 

Dall.  Dig. Dallam's  Digest  and  Opin- 
ions (Tex.) 

Dall.  Laws. Dallas'  Laws  (Pa.) 

Daly     Daly  (N.  Y.) 

Dana    Dana  (Ky.) 

Dane's  Abr Dane's      Abridgment      of 

American  Law. 

Daniell,    Ch.    PI.   & 
Prac.     Daniell's  CHiancery  Plead- 
ing and  Practice. 

Daniell,  Ch.  Prac  .Daniell's  C3iancery  Plead- 
ing and  Practice. 

Daniel,  Neg.  Inst. .Daniel's  Negotiable  Instro- 
ments. 

Davis,  Cr.  Law Davis'  (Criminal  Law. 

Dawson's  Code Dawson's    Code    of    dvO 

Procedure  (Ck>lo.) 

Day    Day  (Conn.) 

D.     C District  of  Columbia. 

D.    Chip D.  Chipman  (Vt) 

Deac  Cr.  Law. •••.Deacon  on  (jrimlnal  Law 
of  England. 

Deady    Deady  (U.  S.) 

Dears.  &  B.  Crown 

Caa, Dearsly  and  Bell's  English 

Crown  Cases. 

De  Gez,  F.  ft  J^.^.De  Gex.  Fisher  ft  Jones' 
English  Chancery  Bs- 
ports. 
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De  Crez,  J.  &  S.. . . .  De  Gez,  Jones,  and  Smith's 
English  Chancery  Re- 
ports. 

De  GeXf  M.  &  G..»«De  Gex,  Macnaghten,  and 
Gordon's  English  Chan- 
cery Reports. 

DeL    .•••Delaware. 

Det    Gh... •••••••  .Delaware  Chancery. 

Dd.  Co.  R. Delaware  County  Reports 

(Pa.) 

DeL  Term  R. Delaware  Term  Reports. 

Dem.  Sur. ••Demarest's  Surrogate  (N. 

Y.) 

Denio   Denio  (N.  Y.) 

Denison^Cr.  Cas..*«Deni8on's  English  Crown 
Cases. 

Desans. Desaossnre's  Equity  (S.  C) 

Desty,  Tax'n. Desty  on  Taxation. 

Der.    Deverenx  (N.  C.) 

Der.  Ct  CL Deyerenx's  Conrt  of  Claims 

(U.  S.) 

Der.   Eg Deverenx's  Eqnity  (N.  C.) 

DevL   Deeds Devlin  on  Deeds. 

Dey.  &  B. Dererenx  &  Battle  (N.  C.) 

DeT.  &  B.  Eq. Deverenx  ft  Battle's  Eq- 
uity (N.  C.) 

Dioey,  Dom. .% Dicey*s  Law  of  DomidL 

Dick.     Dickinson  (N.  J.) 

Dickens    Dickens'  English  Chancery 

Reports. 

Diet Dictiouary. 

Dig.    Digest. 

Dig.  English's    Digest    of    the 

Statutes  (ArkO 

Dig.  Fla. ••••^.Thompson's       Digest      of 

Laws  (Pla.) 

Die  U  K Littell  and  Swigert^s  Di- 
gest of  Statute  Law 
(ky.) 

Dig;  St...^^ English's    Digest    of    the 

Statutes  (Ark.) 

Dfl! Dillon  (U.  SO 

Dillon,  Mnn.  Corp.- Dillon  on  Municipal  Co^ 

K)rations. 
ney  (Ohio) 

Dom.  CiT.  Law Domat's  Civil  Law. 

Doug.   Douglas'    English    King's 

Bench  Reports. 

Doug.   Douglass  (Mich.) 

Dowi »••••••.  Dowling's     Enjrlish     Bail 

Court  Cases. 

DowL  ft  L. Dowling  ft  Lowndei^  Eng- 
lish Bail  Court  Reports. 

DowL  ft  R. Dowling  and  Ry land's  Eng- 
lish King's  Bench  Re- 
ports. 

Drake,  Attachm.....  Drake  on  Attachment. 

Dud.    Dudley  (Ga.) 

Dud.  Eq Dudley's  Equity  (S.  C.) 

Dud.  Law Dudley's  Law  (S.  C.) 

Duer Dtier's  Superior  Court  (N. 

Y.) 

Dnpu   Jur •  •  •  Duponceau  on  Jurisdiction 

of  United  States  Ck>urts. 

Dutch.    Dutcher  (N.  J.) 

Duv.    Duvall  (Ky.) 

Dyer • Dyer's      English      King's 

Bench  Reports. 

E 

Btost  Basfs      English      Kfaig's 

Bench  Reports. 

East.  P.  C East's  Pleas  of  the  Crown. 

Eod.  R. English  Ecclesiastical  Re- 
ports. 

B.  C  L. .^English  Common  Law  Re- 
ports (American  Re- 
print). 

Ed.   Edition. 

Sden,  Pen.  Law.... Eden's  Principles  of  Penal 
Law. 

Eden's  Prin.  P.  U. .  Eden's  Principles  of  Penal 
Law. 

■dm.  Rer.  St. Edmonds'  Statutes  at  Large 

(N.  Y.) 


Edm.  SeL  Gas. Edmonds'  Select  Cases  (N. 

E.   D.    Smith E.  D.  Smith  (N.  Y.) 

Edw.    ••..••  •«••••  King  Edward  (as  4  Edw. 

Bdw.    Bailm. Edwards  on  the  Law  of 

Bailments. 

Bdw.  Bills  ft  N.. •  •  •  Edwards  oo  Bills  and 
Notes. 

Bdw.  Brok.  ft  F....  Ed  wards  on  Factors  and 
Brokers. 

Edw.  Gh. Edwards' Chancery  (N.  Y.) 

EU  Bl.  ft  EL Ellis,  Blackburn,  and  El- 
lis' English  Queen's 
Bendi  Reports. 

Elk.   Queen    Biizabetfa    (as    18 

ElhL). 

Elliot,  Deh. Elliot's    Debates    on    the 

Federal  Constitution. 

ElUott,  Supp. Elliott  Supplement  to  the 

Indiana    Revised     Btot- 
utes. 

Elliott»  Roads  ft  S..  Elliott  on  Roads  and 
Streets. 

Elliott,  R.  R. Elliott  on  Railroads. 

Ellis  ft  Bb..^^ •»•••. Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 

Ehn.  Dig;...^ Elmer's    Digest    of    Laws 

(N.  J.) 

Elph.  Interp.  Deeds..  Elphinstone's  Rules  for  In- 
terpretation of  Deeds. 

EL  ft  BL Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 

E.  L.  ft  Eq. English   Law   and   Equity 

(American  Reprint). 

Emerig.  Ins..«..^..Emerigon  on  Insurance. 

Enc  Amer. Encyclopssdia  Americana. 

Enc.  Brit Encyclopeedia  Britannica. 

Enc  Ins.  U.  8... ..Insurance  Year-Book. 

Ehic.  Law American  and  Ehiglish  En- 
cyclopaedia of  Law. 

Enc  PL  ft  Prac.. Encyclopedia  of  Pleading 
and  Practice. 

End.  Interp.  St.....Endlich's  Commentaries  on 
the  Interpretation  of 
Statutes. 

Endlich,      Bldg. 
Ass'ns.  Endlich  on  Building  Asso- 
ciations. 

Eng.    English  (Ark.) 

Eng.  C  L English  Common  Law  Re- 
ports (American  Reprint). 

Eng.  Eoc  R English  Ecclesiastical  Re- 
ports (American  Reprint). 

Bug.  Law  ft  Eq.... English  Law  and  Equity 
Reports  (American  Re- 
print). 

Eq Equity. 

Eq.  Oas.  Abr English       Equity       Gases 

Abridged. 

Ersk.   InsL ErskineU  Institutes  of  the 

Law  of  Scotland. 

Ersk.  Speeches Erskine's  Speeches. 

Escriche,  Diet. Escri^ihe's    Dictionary    of 

Jurisprudence. 

Ev Evidence. 

Ex.   English  EhEchequer  Reports 

(Welsby,     Hurlstone     ft 
Gordon). 

Exch.  -^ ••  English  Exchequer  Re- 
ports (Welsby,  Hurlstone 
ft  Gordon). 

Ex.  Sees. Extra  Session. 

B.  ft  B.....^ Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 


Falrl     Fairfidd  (Me.) 

Featne,  Rem. Feame  on  Contingent  Re- 
mainders. 
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Fed.    Federal  Reporter  (U,  S.) 

Fed,   Cas Federal  Cases  (XJ.  S.) 

Femald,   Bug.   Syn- 
onyxDfl  Femald'fl    English     Syno- 
nyms. 

Finch,  Law Finch,  Sir  Henry;  a  Dis- 
course of  Law  (1759). 

Fish.  Pat  0a8.....Fi8her'i  Patent  Cases  (U. 
S.) 

Fish.  Pat  Rep Fisher's    Patent    Reports 

(U.  S.) 

Fish.  Prize  Cas.. •••Fisher's   Prizs   Cases   (U. 
S.) 

Fla.     Florida. 

Flip Flippin  (U.  S.) 

Fost Foster  (N.  H.) 

Foster  Foster's     Bnglish     Grown 

Law  or  Crown  Cases. 

Fost  &  F..  •••••• .  Foster  and  Finlason's  Bng- 
lish Nisi  Prins  Reports. 

Freem.    .Freeman  (111.) 

Freem.  Ch. Freeman's  Chancery  (Miss.) 

Freem.  Jndgm.*  •  •  •  •  Freeman  on  Jadgments* 


G King  George  (as  16  Geo.  n). 

Ga.    •  •  •  Georgia. 

Gabb.  Cr.  Law Gabbetf  s  Criminal  Law^ 

Ga.   Dec Georgia  Decisions. 

Gale      &     Whatley 
Basem.  ••• Gale  and  Whatley  (after- 
wards   Gale)    on    Base- 
ments. 

Gall Gallison  (U.  8.) 

Gantfs  Dig. Gantt's  (&  Caldweirs)  Di- 
gest of  Statutes  (Ark.) 

GsT.  &  H.  Rer.  St..Gayin  and  Hord's  Rerls- 
ed  Statutes  (Ind.) 

Gen.  Assem General  Assembly. 

Gen.    Laws General  Laws. 

Gen.    St General  Statutes. 

Geo King  George  (as  15  Geo. 

George   George  (Miss.) 

Gil GilfilTan  (Minn.) 

Gilbert  Bv. Gilbert's  Law  of  Evidence. 

Gild.  Gildersfeeve       Reports 

(N.  M.) 

Gilbert  Tenures. . . .  Gilbert  on  Tenures. 

Gill  Gill  (Md.) 

Gillet,  Cr.  Law Gillett's  Treatise  on  Crim- 
inal Law  and  Procedure 
in  Criminal  Casesi 

GUI  ft  J. Gill  &  Johnson  (Md.) 

Gilman Gilman  (111.) 

Gilmer   Gilmer  (VaO 

Gilp Gilp!n  (U.  S.) 

Godd.  Easem Goddard  on  Basements. 

Gk>uld,  PI. Gould  on  the  Principles  of 

Pleading  in  Civil  Actions. 

Gould's    Dig. Gould's    Digest    of    Laws 

•  (Ark.) 

Gould,  Wat Gould  on  Waters. 

Grant  Cas. Grant's  Cases  (Pa.) 

Grant's  Dig. Gantt's  (&  CaldweU's)  Di- 
gest  of   Statutes   (Ark.) 

Grat    Grattan  (Ya.) 

Gray Gray  (Mass.) 

Green,  C.  B C.  E.  Green  (N.  J.) 

Green,  Cr.  Law  R.. .  Green's  Criminal  Law  Re- 
ports (N.  Y.) 

Green,  H.  W H.  W.  Green  CS,  J.) 

Green,  J.  S... J.  S.  Green  (N.  J.) 

Greene,    G G.  Greene  (Iowa) 

GreenI Greenleaf  (Me.) 

Greenl.  Cruise,  Real 

Prop Greenleaf  s      Edition      of 

Cruise's  Digest  of  Real 
Property. 

Greenl.  Ev.  ••••••.  Greenleaf  on  Bvldence. 

Gross^   St Gross'     Illinois    Compiled 

Laws  (or  Statutes). 


H 

Hagg.  Haggard's  Bnglish  AdxnV 

ralty  Reports. 
Hagg.   Cons. Haggard's    Bnglish    Con- 
sistory Reports. 
Hagg.   Ecc. Haggard's  Bnglish  Bcd^ 

siastical  Reports. 

Hale,  P.  C Hale's  Pleas  of  the  Crown. 

HaU    Hall's  Superior  Court  QL 

Y.)  ^^ 

Halleck,  Int  Law. .  Halleck's       International 

Law. 
Hall,  Mex.  Law.. ••  Hall's  Mexican  Law. 

Halst Halsted  (N.  J.) 

Halst  Ch. Halsted's  Chancery  (N.  JJ 

Ham.    Hammond  lOliio) 

HauL  Cont Hammon  on  Contracts. 

Hand    Hand  (N.  Y.) 

Handy    Handy  (Ohio) 

Har.   (Del.) Harrington  (Del) 

Har.  (Mich.) Harrington  (Mich«) 

Har.  (N.  J.) HarrisonCN.  J.) 

Hardin Hardin  (Kj,) 

Hardw.  Cas.  Temp..  Cases  temp.  Hardwicke,  by 

Lee  and  Hardwicke. 
Hare   Hare's  Bnglish  Vice  Chan- 
cellors' Reports. 
Harg.  Co.  Litt...«Hargrave's  Notes  to  Coks 

on  Littleton. 

Harp.   Harper  (S.  C.) 

Harp.  Bq Harper's  Equity  (S.  C) 

Harris    Harris  (Pa.? 

Harrison,  Ch Harrison's  Chancery  Prai^ 

tice. 
EEart  Dig. Hartley's  Digest  of  Lawi^ 

(Tex.) 

Har.  &  G. Harris  &  Gill  (Md.) 

Har.  &  J. Harris  &  Johnson  (Md.) 

Har.  &  McH. Harris  A  McHenry  (Md.) 

Hash.   •  •  Hasbronck's  Reports  (Idsi- 

ho) 

Hask.   Haskell  (U.  8.) 

Hats.  Hatsell's       Parliamentary 

Precedents. 

Haw.    Hawaiian  Reports. 

Hawes,  Jur. Hawes  on  Jurisdiction  of 

Courts. 
Hawk.    Hawkins'    Pleas    of    the 

Crown. 
Hawkins*   Wills.. ..Hawkins'  Construction  of 

Wills. 
Hawk.  P.  a Hawking    Pleas    of    the 

Crown. 

Hawks   Hawks  (N.  C.) 

Hayes    Hayes'     Irish    Bxchequtf 

Reports. 

Hayw.  (N.  a) Haywood  (N.  C.) 

Hayw.  rrenn.)^^...  Hay  wood  n?enn.) 

Hayw.  &  H. Hayward  &  Hazelton  (U« 

S.) 

Has.  Reg.  Hazard's  Register  (Pa.) 

H.  BL Henry    Blackstone's    Eng^ 

lish   Common  Pleas  R^ 

ports. 

Head    Head  (Tenn.) 

Heisk. Heiskell  (Tenn.) 

Hemp. Hempstead  (U.  8.) 

Hen.  King  Henry   (as  8  Hen. 

VI). 

Hen.  St Hening's  Statutes  (VO 

Hen.  &  M Hening  &  Munford  (Ya.) 

Henn.  Chat  Mortg..  Herman  on  Chattel  Mor^ 

gages. 

Herm.  Estop. Herman's  Law  of  BstoppeL 

Hill Hill  (N.  Y.) 

Hill.    Cont Hilliard  on  Contracts. 

Hill.  Elem.  Law... .  Hilliard's      Elements      of 

Law 

Hin.   Bq Hill's  Equity  (S.  C.) 

Hilliard,  R.  R. Hilliard  on  Keal  Property. 

Hill.   Law HiU's  Law  (8.  CO 

Hill's  Ann.  Codes  & 
Laws «  Hill's  Annotated  Codes  and 

General  Laws  (Oei) 
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Codes Hill's    Annotated   General 

Statutes       and       Codes 

(Wash.) 
Hill's   Oode Hiirs   Annotated    General 

Statutes       and       Codes 

(Wash.) 
Hin  &  D.  8iiF9*««-«Hill  ft  Denio,  Lalor's  Sup- 
plement (N.  Y.) 

Hilt    HUton  (N.  Y,) 

Hil.   Term  4,   WIU. 
IV Hilary   Term  4,    William 

IV. 
HiL  Torts Hilliard   on    the   Law    of 

Torts. 
EL  Lb  Gas. House    of    Lords'    Cases, 

Eoglish. 
Hobart Hobart's     English    King's 

Bench  Reports. 
Hodge,  Presh.  Law..  Hodge     on     Presbyterian 

Law. 
HolC.  Ch. .Hoffman's    Chancery    (N. 

Hoff.  Land  Gas..  •  • .  Hoffman's  Land  Gases  (U. 
S.) 

Holmes    Holmes  (U.  S.) 

Holt,  N.  P Holt's  English  Nisi  Prins 

Reports. 

Holt.  Shipp Holt  on  Shipping. 

Hopk.  Ch. Hopkins'  Chancery  (N.  T.) 

Homer's  Ann.  St.. Homer's  Annotated  Revis- 
ed Statutes  and.) 

Homer's  Rev.  St . . .  Homer's     Annotated     Re- 
yised  Stotntes  (Ind.) 

HorcftT.  Gas.  Self - 

DsL Horrigan  and  Thompson's 

Cases  on  Self-Defenee. 

Houst    Houston  (Del.) 

Houst  Gr.  Gas».... Houston's  Criminal  Gases 
(Del.) 

How.    (Miss.) Howard  (Miss.) 

How.    Howard  (U.  S.) 

How.  Ann.  St Howell's  Annotated  Stat- 
utes (Mich.) 

How.  Prac. Howard's  Practice  (N.  Y.) 

How.  Prac.  (N.  S.)..  Howard's    Practice,    New 
Series  (N.  Y.) 

How.  St Howell's  Annotated  Stat- 
utes (Mich.) 

How.  ft  H.  St Howard  and  Hutchinson's 

Stotutes  (Miss.) 

Howell,  N.  P. Howell's    Nisi   Prins    Re- 
ports (Mich.) 

Howell,  St  Tr.....  Ho  well's      English     State 
Trials. 

Hughes  (Ky.) Hughes  (Ky .) 

Hughes     Hughes  (U.  S.) 

Hume's  Hist  Eng. .  Hume's   History    of   Eng- 
land. 

Humph.    Humphrey  (Tenn.) 

Hun    Hun  (N.  Y.) 

Hurd's  Rev.  St. . . .  Hurd's    Revised    SUtutas 
(111.) 

Hurl.  Bonds Hurlstone  on  Bonds. 

Hurl,  ft  a Hurlstone     ft     Coltman's 

English    Bxcheiiiuer   Re- 
ports. 

HurL  ft  Q. Hurlstone     and     Gordon's 

Reports    (10,    11,    Eng- 
lish Exchequer  Reports). 

Hurl,  ft  N. Hurlstone    and    Norman^s 

English    Exchequer    Re- 
ports. 

Hutch.    Carr. Hutchinson  on  Carriers. 

Hutch.  Code Hutchinson's  Code  (Mies.) 

Hntch.  Dig.  St...  .Hutchinson's  Code  (Miss.) 

I 

Idaho   Idaho. 

Ill Illinois. 

Ill    App Illinois     Appellate     Gonrt 

Reports. 

Imp.  Diet Imperial  Dictionary. 

Ind.    Indiana. 


Ind.   App. Indiana    Appellats   Gonrt 

Reports. 

Ind.  T Indian  Territory. 

Ins.  Law  J Insurance     Law     Journal 

(Pa.) 

Inst   Coke's  Institutes. 

Intemat  Diet  ••••Webster's       International 

Dictionary. 
Intent  Com.  &•••  Interstate   Gommeroa   Rs- 

ports. 

Iowa ••«.  Iowa. 

Ired,    Iredell's  Law  (N.  G.) 

Ired.  Eq Iredell's  Equity  (N.  G.) 

J 

Jae.    King  James  (as  21  Jae.  I). 

Jac  Law  Diet... .Jacob's  Law  Dictionary* 

Jagg.  Torts. .laggard  on  Torts. 

Jarm.  Wills. Jarman  on  Wills. 

Jeff Jefferson  (Va.) 

Jellett,  Gr.  Law..**GiIlett's  Treatise  on  Crim- 
inal Law  and  Prooednie 
in  Oiminal  Cases. 

Jaramy,  Bq.  • Jeremy's  Equity   Jnrlsdio- 

tion. 
J.  J^  Marsh.  .•••••  J.  J.  Marshall  (Kj,) 

John.  Johnson  (N.  M.) 

John.  Eng.  Ch. Johnson's     English     Vioe- 

Chancellors'  Reports. 

Johns.    Johnson  (N.  Y.) 

Johns.  Gas. Johnson's  Cases  (N.  Y.) 

Johns.   Ch.    Johnson's  Chancery  (N.  Y.) 

Johnson's  Quarto 
Diet   Johnson's  Qnarto  Diction- 
ary. 

Jones    Jones  (PaJ 

Jones,  Bailm Jones  on  Bailments. 

Jones,  Chat  Mortg..  Jones  on  Chattel  Mort- 
gages. 

Jones,  Eq Jones'  Equity  (N.  C.) 

Jones,  Law Jones'  Law  (N.  G.) 

Jones,  Mortg Jones  on  Mortgages. 

Jones,  Securities. ...Jones  on  Railroad  Securi- 
ties. 

Jones  ft  S..^ Jones  ft  Spencer  (N.  Y.) 

Jour.  Juris. Joumal   of  Jurispradence. 

Joyce,  Ins.  ..••»•••.  Joyce  on  Insurance. 

J.  P.  Smith J.     P.     Smith's   -  English 

King's  Bench  Reports. 

J.  Soott  (N.  8.) English     Common     Bench 

Reports,  New  Series  by 
John  Scott 

Jud.  Repoe. Judicial  Repository  (N.  Y.) 

Jnr The  Jurist  London. 

Jur.  (N.  S.) The    Jurist    New    Series, 

London. 
Just  Inst Institutes  of  Justinian. 


K 

Kan.  ..•••.•••••..  Kansas. 

Kan.    App Kansas  Appeals.    ^  .  _ 

Kay  ft  J ••••.Kay  and  Johnson's  Eng- 
lish Vice  Chancellors'  Re- 
ports. 

Keh.    Keble's      English      King's 

Bench  Reports. 

Keen   ••••»« Keen's  English  Rolls  Gonvt 

Reports. 

Keene,  Ch Keen\  English  Rolls  0>nrt 

Reports. 

Keener,  Quasi  Cont.  Keener  on  Quasi  Con- 
tracts. 

KeL   Sir  John  Kelyng's  English 

Crown  Cases. 

Kelly    Kelly  (Ga.) 

Kent  Comm.   Kent's    Commentaries    on 

American  Law. 

Kern.    Kernan  (N.  Y.) 

Kerr,  InJ Kerr  on  InjunctionSL 

Keyes  Keyes  (N/Y.) 

Kielwaj Keilwey's    English    King's 

Bench  Reports^ 


TABLB  OF  ABBBBYIATKONS. 


Klrby   Kirbj  (Conn.) 

Knifht,  Medu  Diet. Knight's  American  Mechan- 
ical Dictionary. 

Knlp Kulp  (Pa.) 

Ky Kentacky. 

Kyd    Kyd  on  Bills  of  Ezcfaange. 

Kyd,   Corp Kyd  on  (Corporations. 

Ky.  Dec Kentucky  Decisions. 

Ky.  Law  Bep.  •••.Kentucky  Law  Reporter. 

Bu  &  £•••• •Kent  and  Radcliff's  Law  of 

New  York  (Revision  of 
1801). 


La^    Louisiana. 

La.  Ann •  • . .  Louisiana  AnnnaL 

Lack.  Jar. •  Lackawanna  Jurist  (Pa.) 

Lack.  Leg.  N. Lackawanna   Legal   News 

(Pa.) 

lAlor,  Snpp. Lalor's  Supplement  to  Hill 

&  Denio^s  Reports  (N.Y.) 

Lamb.  Eir. Lambard's  Eiranarcha. 

Lane.  Bar Lancaster  Bar. 

Lane.  Law  Rev.   .  •  Lancaster  Law  Review. 

Lans.    Lansing  (N.  Y.) 

Lans.  Gh Lansing's  Chancery  (N.  Y.) 

Law  J.  C!h. Law  Journal,  New  Series, 

Chancery. 

Law  J.  Q.  B Law  Journal,  New  Series, 

Queen's  Bench  (English). 

Law  of  Trusts  (Tiff. 

&  Bui.) Tiffany    and    Bullard    on 

Trusts  and  Trustees. 

Law  Rep...^ Monthly     Law     Reporter, 

Boston,  Mas& 

Lawson,  Exp.  BT...Law8on     on     Expert    and 
Opinion  Evidence. 

Lawson,     Rights, 
Rem.  &  Pr. Lawson  on  Rights,  Reme- 
dies and  Practice. 

Law  T. English    Law    Times    Re- 
ports. 

Law  T.  (N.  &.).•••  English    Law    Times    Re- 
ports, New  Series. 

Ld.  RaynL Lord    Raymond's    English 

King's  Bench  Reports. 

Lea  •  ••  Lea  (TennJ[ 

Leach, 'Cr.  Cas..^«^  Leach's     English     Crown 
Cases. 

Leach's  C.  L. Leach's.  Clnb  Cases,  Lon- 
don. 

L.   Ed....^^^ Lawyers'  Edition  Supreme 

Court  Reports. 

Lee   Lee  (Cal.) 

Leg.  Chron • .  Legal  Chronicle. 

Leg.    Gaz Legal  Gazette  (Pajf 

Leg.  Gaz.  R. Legal     Gazette     Reports 

(Pa.) 

Leg.  Int   . .  • Legal  Intelligencer  (Pa.) 

Leg.   News.  •••••••.  Legal  News.  Chicago. 

Leg.  Op Legal  Opinions. 

Leg.  Rec.  Rep Legal  Record  Reports. 

Leg.  •  Rep L^al  Reporter  (Tenn.) 

Leg.  &  Ins.  Rep.... Legal    &    Insurance    Re- 
porter. 

Lehigh     YaL     Law 
Rep Lehigh    Valley    Law    Re- 
porter. 

Leigh    Leigh  (Va.) 

Leigh  &  a Leigh  and  Cave's  English 

Crown  Cases. 

Leon.    •••••••  Leonard's  English   ^ng's 

Bench  Reports. 

Lev.  • • ••Levinz's     Ehiglish     King's 

Bench  Reports. 

Lewln,  Cr.  CJaa.....  Lewin's     English     Grown 
Cases  Reserved. 

Lewis,  Em.  Dom.. . .  Lewis  on  Eminent  Domain. 

Lieb.  Herm. Lieber's  Hermeneutics. 

Lil.   C3onv Lilly's  Conveyancer. 

Lill.  Ab. •  •  •  • .  Lilly's      Abridgment,      or 

Practical  Register. 

Lindl.  Partn..^^.«^^Lindley's  Law  of  Partner- 
ship. 


Litt   (^ke  on  Littletxm. 

Litt.    •. . .  Littell  (Ky.) 

Litt  Comp.  Laws.. .  Littell's  Statute  Law  (Ky.) 

Litt.  Sel.  Cas. Littell's  Select  Cases  (Ky.) 

Liv.  Law  Mag. Livingston's  Law  Maga- 
zine (N.  Y.) 

L.  J.  C!h. Law  Journal,  New  Series, 

(Chancery,  English. 

L.  J.  M.  Cas..  ••••••  Law  Journal,  New  Series, 

Magistrates^  Oues. 

Loc.  Acts. . .  • Local  Acts. 

Log.  Laws Local  Laws. 

Lomaz,    Ez'rs. Lomaz  on  Executors. 

Long,   Irr. Long  on  Irrigation. 

Low Lowell  (U.  S.) 

Lower  Ct  Dec.  ....  Lower  Court  Decisions 
(Ohio) 

L.  R.  A.  •••• Lawyers'  Reports  Annotat- 
ed. 

L.  R.  App.  Cas.. ••.English  Law  Reports,  Ap- 
peal Cases,  House  of 
Lords. 

L.  R.  CL  P. English      Law      Reports, 

Common  Pleas. 

L.  R.  Eq English  Law  Reports,  Eq- 
uity. 

L.  R.  Ex.  C^..»^.  English  Law  Reports,  Ex- 
chequer. 

L.  R.  Excfa..  • English  Law  Reports,  Ex- 
chequer. 

L.  R.  H.  L.^.,.... English  Law  Reports. 
English  and  Irish  Appeal 
Cases. 

L.  R.  H.  L.  Sc.^*«. English  Law  Reports, 
Scotch  and  Divorce  Ap- 
Deal  Cases. 

L.  R.  Prob.  &  Div..  English  Law* Reports,  Pro- 
bate and  Divorce. 

L.  R.  Prov.  &  Div. .  See  L.  R.  Prob.  &  Div. 

L.  R.  Q.  B. English      Law      Reports, 

Queen's  Bench. 

Lut  •• Lutwyche's   English    0)m- 

mon  Pleas  Reports. 

Luz.  Law  T Luzerne  Law  Times  (Pa.) 

Luz.  Leg.  Obs.  •  •  •  •  Luzerne  Legal  Observer 
(Pa.) 

Lns.  Leg.  Reg.. ••••Luzerne  Legal  Register 
(Pa.) 


M 

McAdam,   T^tii^i.   ^ 

T. McAdam  on  Landlord  and 

Tenant 

McAll McAllister  (U.  B.) 

MacArthur    MacArthur  0.  0.) 

MacArthur,Pat.Cas..MacArthur's  Patent  Cases 

(U.  S.) 
MacArthur  &  M.  . .  MacArthor  &  Mackey  (D. 

C.) 
MacauIay,HistEng..MacauIay's      History      of 
England. 

McCahon   McCahon  (Kan.) 

McCart.  » McCarter  (N.  J.) 

McCJarty,  Civ.  Proc.McCarty's      Civil      Proce- 
dure Reports  (N.  Y.) 
McClain,  Cr.  Law..McClain'8  Criminal  Law. 

McCleL  Dig. McClellan's  Digest  of  Laws 

(Fla.) 

McCV>rd    McCord's  Law  (S.  C.) 

Mc(3ord,  Eq McCord's  Equity  (S.  O.) 

McCrary McCrary   (U.   S.) 

McCul.  Diet.  •  •  ^.  • .  McCulloch's     Commercial 
Dictionary. 

McGloin McGIoin  (La.) 

McKelvey,  Ev McKclvey  on  Evidence. 

Mackey    Mackey  (D.  C.) 

McLean    McLean  (U.  S.) 

McMul McMullan  (S.  C.) 

McMul.  Eq McMuIlan's  Equity  (S.  C.) 

Macn.  &  GT.  . .  • Macnaghten  and  Gordon's 

English     Chancery     Re- 
ports. 

Maoq.  •  •  • .  Macqueen's  Scotch  Appeal 

Cases. 


TABLB  OF  ABBBByiATION& 


Madd. Maddock*!  Reports,  Bngllth 

Chancery. 

Maine,  Anc.  Law. . .  Maine's  Ancient  Law. 

Man. Maoninff  (Mich.) 

MaiMrf.  Dis. Mansfield's  Digest  of  SUt- 

utes  (Ark.) 

Man.*  Q.  ft  & Manning,     Granger,     and 

Scott'i  English  Oommon 
Pleas  Reports. 

Bfan.  UnrepL  Oaa...  Manning's  unreported  Cav- 
es (La.) 

Man.&G. Manning      *      Granger^s 

Englisn  Common  Pleas 
Reports. 

Man.  ft  R.. •••••••  .Manning  ft  Ryland's  Bng- 

lish  Magistratas'  CJases. 

Marsh.  Marshall^  English  Com- 
mon Pleas  Reports. 

Marsh.,  A.  K A.  K.  Marshall  (Ky.) 

Marsh.,  J.  J J.  J.  Marshall  (Ky.) 

Mart.  (N.  C.) Martin  (N.  C.) 

Mart.  (N.  S.) Martin's  New  Series  (La.) 

Mart  (O.  S.) Martin's  Old  Series  (La.) 

Mart  ft  Y Martin  ft  Yerger  (Tenn.) 

Marv ••  Marvel's  Reports  (DeL) 

Mason    Mason  (U.  S.) 

Mass.    •  Massacnnsetts. 

Manle  ft  8. ...Manle  and  Selwyn's  Eng- 
lish King's  Bench  Re- 
ports. 

Maxw.  AdT.  Gram.  •  W.  H.  Maxwell's  Advanced 
Lessons  in  English  Gram- 
mar. 

Maxw.  Or.  Proc.  •  •  • .  Bfax well's  Treatise  on 
Criminal  Procedure. 

May,  Inc..  •  •  •  •  •  • ...  May  on  Insurance. 

Md.     ••••••.Maryland. 

Md.  Ch. Maryland  Chancery. 

Me.   • Maine. 

Mechem,  Ag. Mechem  oo  Agency. 

Mees.  ft  W Meeson  and  Welsby's  Eng^ 

lish  Exchequer  Reports. 

Meigs   Meigs  (TeniU 

Mer.  MerTvale's  Engliah  Chan- 
cery Reports. 

Mete.  (Ky.) Metcalfe  jKy.) 

Mete.  (Mass.) Metcalf  (Mass.) 

Mich.    Michigan. 

Biich.  N.  P. Michigan  Nisi  Prim. 

Miles    Miles  (Pa.) 

Mill,  Const Mill's  Constitutiona]  Re- 
ports (S.  C.) 

Miller,  Const Miller  on  the  Constitution 

of  the  United  States. 

Miller's  Code Miller's  Revised  and  An- 
notated Ck>de  (Iowa) 

Mills' Ann.  St Mills'   Annotated  Statutes 

(Colo.) 

Mill,  ft  y.  Code....MiIliken  ft  Yertrees'  Code 
(Tenn.) 

Minn. Minnesota. 

Minor Minor  (Ala.) 

Minor,  Inst  Minor's  Institutes  of  Com- 
mon and  Statute  Law. 

Misc.  Laws... Miscellaneous  Laws  (Or.) 

Misc.  Rep Miscellaneous  Reports  (N* 

Miss Mississippi. 

Mitch.  Mod.  Ckog.. .  Mitchelrs  Modem  Geo- 
graphy. 

Mitf.  Eq.  PL Mitford's  Equity  Pleading. 

Mo.     •  •  •  • .  Missouri. 

Moak.  Ehig.  R Moak's  English  Reports. 

Mo.  App. Missouri  Appeal  Reports. 

Mo.  App.  Rep'r  •••  Missouri  Appellate  Report- 
er. 

Mod,  •••••••• Modem    Reports,   English 

King's  Bench. 

Monag. • Monaghan  (Pa.) 

Mon.,  B •  A*  •  B.  Monroe  (Ky.) 

Mon.,  T.  B...«....T.  B.  Monroe  (Ky.) 

Mont    Montana. 

Montg.      Co.      Law 

Rep'r Montgomery  County  Law 

Reporter  (PaJ 
Law  BuL.. Monthly  Law  Bulletin  (N. 
Y.)   ^ 


Mont  &  B Montasu    ft   Bligh's    Eng^ 

lish  Bankruptcy  Reports. 

Mont  ft  Bi. Montagu  and  MacArthur's 

English  Bankruptcy  Re- 
ports. 

Moody,  Cr.  Caa. ...  Moody's      Crown      Cases, 
English  Courts. 

Moody  &  M Moody  and  Malkin's  Eng- 
lish Nisi  Prius  Reports. 

Moody  ft  R. Moody  and  Robinson's  Eng- 
lish Nisi  Prius  Reports. 

Moore Moore  (Ark.) 

Moore,  Cr.  Law.. ..Moore's  Criminal  Law  and 
Procedure. 

Moore,  P.  a Moore's  Privy  Council  Re- 
ports. 

Moore,  Presb.  Dig..  Mioore's  Presbyterian   Dl- 
gest 

Moreau  ft  Carleton's 
Partidaa  •••••••.Moreau      and     Carleton's 

Laws  of  Las  Sidtd  Par- 
tidas  in  force  In  Louisi- 
ana. 

Mor.  Priv.  Corp....Morawetz  on  Private  .(Cor- 
porations. 

MorreU,  Bankr.  Ca8..Morreirs    English    Bank- 
raptcy  Cases. 

Morris    Morris  (Iowa) 

Morse,Banks Morse    on     the    Law    of 

Banks  and  Banking. 

Mnn.  Code. Municipal  Ck>de. 

Munf.     Muuford  (Va.) 

Murfrea,  OfL  Bonds..  Murfree  on  Official  Bonds. 

Murph. Murphey  (N.  C.) 

Murray's  Eng.  Diet.  Murray's  English  Diction- 
ary. 

MyL  ft  a Mylne   ft  Craig's   English 

Chancery  Reports. 

MyL  ft  K Mylne  and  Keen's  English 

Chancery  Reports. 

Myr.  Prob.  ••••••••  Myrick's     Probate     Court 

Reports  (Gal.) 

Bi.  ft  W. Meeson  and  Welsby's  Eng^ 

lish  Exchequer  Reports. 


N 

Nat  Bankr.  Law.. National  Bankruptcy  Law. 

Nat  Bankr.  R. National  Bankruptcy  Reg- 
ister (U.  S.) 

N.  B.  R. National  Bankraptcy  Reg- 
ister (U.  S.) 

N.  O. North  Carolina. 

N.  C  Term  R..... North  Carolina  Term  Re- 
ports. 

N.    Chip N.  Chimnan  (Vt) 

N.  D North  Dakota. 

N.  E.  • Northeastern  Reporter. 

Neb.    ............. Nebraska. 

Nev.    Nevada. 

Newb.  Adm Newberry's  Admiralty  (U. 

Newell,  Defam.  •  •  • .  Newell     on     Defamation, 

Slander  and  Libel. 

N.  H. New  Hampshire. 

Nix.  Dig. Nixon's    Digest    of    Laws 

(N.  J.) 
N.  J.  EiQ.   .••..••  ..New  Jersey  Equity. 

N.  J.  Law New  Jersey  Law. 

N.  J.  Law  J ..New  Jersey  Law  Journal. 

N.  M.  . . .  -. New  Mexico. 

Nisi  Prius  ft  Gen.  T. 
Rep Nisi     Prius     ft     General 

Term  Reports  (Ohio) 

Norris    Norris  (Pa.^ 

Northam.  Law  Rep..  Northampton  County  Law 

Reporter  (Pa.) 
Northumb.  Co.  Leg. 
N • .  •  •  Northumberland       County 

Legal  News  (Pa.) 

Nott  &  McC Nott  &  McCord  (S.  C.) 

N.  R.  L. Revised  Laws  1813  (N.  Y.) 

N.   S New  Series. 

N.  W. Northwestern   Reportar^ 

N.  Y.  •••.••••.... New  York. 


»i 


TA3IiB  OF  ABBBEYIATIONa 


N.  T.  Ann.  Gq^  ••« 

N*  T*  Gfr*  B.« •••••« 

N.  Y.  Daily  Beg.... 

N.  Y.  Law  J 

N.  Y.  Leg.  Obs.  .... 
N.  Y.  St.  Rep.  . . . . 
N.  Y.  Super.  Ct.... 
N.  Y.  Supp. , 


Mew  York  Annotated  Ca*- 

es. 
New   York   Oriminal    Be- 

porta. 
Mew  York  Dally  Begister. 
New  York  Law  Journal. 
New  York  Legal  Observer. 
New  York  State  Beporter. 
New  York  Superior  Court. 
New  York  Supplemant. 


O.  OL  D.  Ohio  Circuit  Dedaiona. 

Ohio   Ohio. 

Ohio  Cir.  Ct  B....Ohio    Circuit    Court    Re- 
ports. 

Ohio   Dec. Ohio  Decisions. 

Ohio  Law  J Ohio  Law  Journal. 

Ohio  Leg.  N Ohio  Legal  News. 

O.  L.  D Ohio    Lower  Court  Ded- 

SiODS. 

Ohio  N.  P. Ohio  Nisi  Friiu. 

Ohio  St Ohio  SUte. 

Ohio    S.    &    C.    P. 
Dec.     Ohio    Superior  and   Com- 
mon Pleas  Dedsiona. 

Okl Oklahoma. 

Olcott     Olcott  (U.  S.) 

Ont  Ontario  Beports. 

Op.  Attys.  Gen Opinions    of    the    United 

States     Attorneys    Gen- 
eral. 

Or.    •••• Oregon. 

O.  S Old  Series. 

Outerbridge Outerbridge  (Pa.) 

Overt  ••• Overton  (Tenn.) 


Pac.    ••... Pacific  Beporter. 

Pa.  Co.  Ct  B. Pennsylvania  County  Court 

Reports. 
Pa.  Com.  PL Pennsylvania     Common 

Pleas  Reporter. 
Pa.  Dist  B. Pennsylvania  District  Be- 
ports. 

Pa.    ••..•••  Pennsylvania  State. 

Paige    Paige's  Chancery  (M.  Y.) 

Paine Paine  (U.  S.) 

Paine,  Elect Paine  on  Elections. 

Pa.  Law  J Pennsylvania  Law  Journal. 

Paley,  Ag. Paley    on    Principal    and 

Agent  (or  Agency). 

Pamphl.    Laws Pamphlet  Laws  (Acts). 

Park,  Ins Park  on  Marine  Insurance. 

Parker,  Cr.  B. Parker's  Criminal  Beports 

(N.  Y.) 
Pars.  Bills  &  M.... Parsons     on     Bills     mnd 

Notes. 
Pars.  Cont  ....••..  Parsons  on  Contracts. 
Pars.  Eq.  Cslb. Parsons'      Select     Equity 

Cases  (Pa.J 
Pars.  Mar.  Law.. ..Parsons  on  Maritime  Law. 
Partidaa • .  Moreau      and      Carleton's 

Laws  of  Las  Sidtd  Par- 

tidas  in  force  in  Louid- 

ana. 
Pasch.  Dig. Paschal's  Texas  Digest  of 

Decisions. 
Pa.  Super.  Ct.«.«.  Pennsylvania         Superior 

Court  Beports. 

Pat    Paterson's  Laws. 

Pat  &  H Patton  &  Heath  (Va.) 

Pears. Pearson  (Pa.) 

Peck  ail.) Peck  (IIU 

Peck  (Tenn.) Peck  (Tenn.) 

Pen.   Code Penal  Code. 

Pen.  Laws Penal  Laws. 

Pennewill Pennewill  Reports  (Del) 

Penning Pennington   (N.   J.) 

Penny Penuypacker  (Pa.) 

Pen.  &  W Penrose  &  WatU  (Pa.) 


Pepper   it   L.    Dig. 
Laws Pepper  and  Lewl^  Digest 

of  Laws  (Pa.) 

Perry,  Trusts. ••••.Perry  on  Trustsi 

Pet Peters  (U.  S.) 

Pet  Ab Petersdorff's  Abridgment 

Pet  Adm Peters'  Admiralty  (U.  SJ_ 

Pet  0.  0. Peters'   Circuit  CJourt  (U. 

S.) 

Petersd.  Ab.   Petersdorff's    Abridgment 

P.  F.  Smith  P.  P.  Smith  (Pa.) 

Phil.  Phillips' Treatise  on  Insur- 
ance. 

Phila.   Philadelphia  (Pa.) 

PhU Phillips'  Law(N.  O.) 

Phil.  Ch. Phillips'  English  CShancery 

Reports. 

Phil.  Eq Phillips'  Equity  (M.  C.) 

Phil.  Ev. Phillipps  on  Evidence. 

Phil.  Ins Phillips'  Law  of  Insurance. 

Pick Pickering  (Mass.) 

Pickle Pickle  (Tenn.) 

Pierce  &  King's  Re- 
visory Legi8lation..Pierce.  Taylor  and  King's 
Revised  Statutes  (La.) 

Pike    Pike  (Ark.) 

Pin. Pinney  (Wis.) 

Pittsb.  Leg.  J. Pittsburgh   Legal    Journal 

(Pa.) 

Pittsb.  R. Pittsburgh  Reports  (Pa.) 

P.  L.   / Public  Laws. 

Ploud. Plowden's   English   King's 

Bench  Reports. 

Plow.    Plowden's  English  King's 

Bench  Reports. 

Poe,  PI Poe  on  Pleading  and  Prac- 
tice. 

Pol.  Ck>de Political  Code. 

PoL  0>nt Pollock    on    Prindples   of 

Contract    at    Law    and 
Equity. 

Pom.  Eq.  Jur. Pomeroy's    Equity    Juri»- 

prudence. 

Pom.  Rem.  •••••••  Pomeroy  on  CivQ   Reme- 
dies. 

Pom.  Rem.  &  Rem. 
Rights Pomeroy  on   Civil   Reme- 
dies &  Remedial  Ri^ta. 

Pom.  Spec  Pert. ..Pomeroy  on  Spedfic  Fer- 
formanoe  of  Contracts. 

Port  (Ala.) Porter  (Ala.) 

Posey,  Unrep.  Cas..  Posey's  Unreported  Cases 
(Tex.) 

Poth.  Oblig. Pothier  on  Obligations. 

Pow.   Ont Powell  on  Contracts. 

Prac    Act ....Practice  Act 

Pr.  CSu Precedents    in    Chancexy, 

by  Finch. 

Prest    Est Preston  on  Estates. 

Priv.   Laws ..•••...  Private  Laws. 

Priv.  St Private  Statutes. 

Prob.  Div.  ••• Probate     Division,     Eng- 
lish Law  Reports. 

Prob.  R. Probate  Reports  (Ohio) 

Prov.  St  Statutes    (Laws)    of    the 

Province    of    Massachu- 
setts. 

Pub.  Acts  Public  Acts. 

Pub.  Gen.  Laws.... Public  General  Lawa^ 

Pub.    Laws Public  Laws. 

Pub.  Loc.  Laws. . . .  Public  Local  Laws. 

Pub.  St Public  Statutes. 

Pub.  &  Loc  Laws. .  Public  and  Local  Laws. 

Puftendorf   . .  .^ . . . .  Pufendorfs  Law  of  Mature 
and  Nations. 

Purd.  Dig.  Law8...Purdon's   Digest   of  Laws 
(Pa.) 

P.    Wms Peers    Williams'    EngUah 

Chancery  Reports. 

P.  &  L.  Dig.  Laws. .  Pepper  &  Lewis'  Digest  of 
Laws  (Pa.) 


Q.  a 
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Q.  B.  DiT.  ..•••••••  Qneen's     Bench     Dlvlsioa 

(English  Law  Reports) 
QaiDCj Quincy  (Mais.) 

R 

Rand Randolph  (Va.) 

Rand.  Com.  Paper. .  Randolph   on    Oommercial 

Paper. 
Rand.  Bm.  Dom.....  Randolph  <m  Eminent  Do- 
main. 
Rap.  Contempt  ....  Rapalje  on  Oontempt 
Rap.  &  L.  Law  Diet.  Rapalje     and     Lawrence 

Law  Dictionary. 

Rawle Rawle  (Pa.) 

Rawle,  CJov.  •••••..  Rawle   on    Gorenants   for 

Title. 
Ra'ym.  ....Lord    Raymond's    English 

King's  Bench  Reports. 
R.  a Revised      SUtutes      1855 

(Mo.) 
Redf.  Oarr. .Redfield   on   Oarrien  and 

Bailments. 

Redf.  Railways Redfield  on  Railways. 

Redf.  Sur. Redfield's    Surrogate    (N. 

y.) 

Red!  WiUs Redfield   on   the   Law   of 

Wills. 

Reeyee,  Dom.  Rel..  •  Reeve  on  Domestic  Rela- 
tions. 

ReiK   , Coke's      English      King's 

Bench  Reports. 

Rev. Revision  of  the  Statatee. 

Rev.  Civ.  Code Revised  Civil  Code. 

Rev.  Civ.  St Revised  Civil  Statutes. 

B:ev.  Code Revised  Code. 

Rev.  Code  Cr.  Proc..  Revised  CJode  of  Orlminal 
Procedure. 

Rev.    Laws Revised  Laws. 

Rev.  Ord. Revised  Ordinances. 

Rev.  Pen.  Code Revised  Penal  0>de. 

Rev.  St Revised  Statutes. 

R.   I • . . .  Rhode  Island. 

Rice    Rice's  Law  (S.  0.) 

Rice,  Eq Rice's  Equity  (S.  C.) 

Rich.  Diet Richardson's  New  Diction- 
ary of  the  English  Lan- 
guage. 

Rich.  Eq Richardson's  Equity  (S.  0.) 

Rich.  Eq.  Csa. Richardson's  Equity  Cases 

(S.  C.) 

Rich.  Law Richardson's  Law  (S.  C.) 

Rich.   (S.   a) Richardson  (S.  C.) 

Riley   Riley's  Law  (S.  C.) 

Riley,  Eq Riley's  Equity  (S.  0.) 

R.  L Revised  Laws. 

R.  M.  Charlt R.  M.  Charlton  (Ga.) 

Rob •  •  •  •  Charles  Robinson's  English 

Admiralty   Reports. 

Rob.  (N.  Y.) Robertson  TN.  Y.) 

Rob.  (La.)   Robinson  (La.) 

Rob.  (Va.)   Robinson  (Va.) 

Robb,  Pat  Ca8.....Robb's  Patent  Cases  (U. 
S.) 

Rob.  Pat  .  • • .  Robinson  on  Patents. 

Rolle Rolle's      English      Kuig's 

Bench  Reports. 

Rolle,  Abr. Rolle's  Abridgment  of  the 

Cknnmon  Law. 

Roll  Rep Rolle's      English      King's 

Bench  Reports. 

Root  Root  (Conn.) 

Roper,    Leg Roper  on  Legacies. 

Rorer,  Jud.  Sales. . .  Rorer  on  Void  Judicial 
Sales. 

Rorer,  R.  R. Rorer  on  Railways. 

Roscoe,  Cr.  Ev.....Roscoe  on  Criminal  Evi- 
dence. 

R.  S Revised  Statutes. 

Russ Ruf^sell's  English  Chancery 

Reports. 

Russ.  Crimes Russell  on  Crimes  and  Mis- 
demeanors. 

Ross.  Fact Russell     on    Factors    and 

Brokers. 


Russ.  &  R. Russell  and  Ryan's  English 

Crown  Cases  Reserved. 
Rutherford's   Institutes  of 

Natural  Law. 
Railway   and   Corporation 
Law  Journal. 

R.  &  Ry.  a  OL Russell  and  Ryan's  English 

Crown  Cases. 


Rutherford  (Inst).. 
Ry.  &  CV)rp.  Law  J., 


Salk.  Salkeld's    English    King's 

Bench  Reports. 

Sanb.  &  B.  Ann.  St.  Sanborn  and  Berryman's 
Annotated  Statutes  (Wis.) 

Sanders,  PI.  &  Ev.. .  Saunders'  Pleading  and 
Evidence. 

Sandf. Sandtord  (N.  Y.) 

Sandf .  Ch Sandford's    Chancery    (M. 

Y.) 

Sand.  Inst  Just  In- 
trod.  Sanders'   Edition   of   Jus- 
tinian's Institutes. 

Sand.  &  H.  Dig.. ...  Sandels  and  Hill's  Digest 
of  Statutes  (Ark.) 

Saund.    Saunders'    English    King's 

Bench  Reports. 

Saund.  PL  &  Bv..  •  •  Saunders'  Pleading  and 
Evidence. 

Sawy Sawyer  (U.  S.) 

Sazt  Ch. Saxton's  Chancery  (N.  J.) 

Sayles'     Ann.     Civ. 

St   Sayles*     Annotated     Civil 

Statutes  (Tex.) 

Sayles'  Civ.  St ....  Sayles'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles'  St Sayles'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles'  Supp. Supplement  to  Sayles'  An- 
notated Civil  Statutes 
(Tex.) 

S.  a South  Carolina. 

Scam Scammon  (111.) 

Scates'  Comp.  St. . .  Treat  Scates  &  Blackwell 
0>mpiled  Statutes  (111.) 

Schmidt  Civ.  Law..  Schmidt  on  the  Civil  Law 
of  Spain  and  Mexico. 

Schoales  &  L Schoafes  and  Lefroy's  Irish 

Chancery  Reports. 

Schouler,  Bailm. . . .  Schouler  on  Bailments. 

Schouler,         Pars. 

Prop.  • Schouler  on   the  Law  of 

Personal  Property. 

S.    D South  Dakota. 

S.    E : Southeastern  Reporter. 

Sedg.    St   &  Const 

Law   Sedgwick  on  Statutory  and 

O>nstitutional  Law. 

Sedg.  &  W.  Tr.  Ti- 
tle Land Sedgwick  and  Wait  on  the 

Trial  of  Title  to  Land. 

Seld.   Selden(N.  Y.) 

Seld.  Notes Selden's  Notes  (N.  Y.) 

Serg.  &  R. Sergeant  &  Rawle  (Pa.) 

Sess. Session. 

Sess.  Acts Session  Acts. 

Sess.    Laws Session  Laws. 

Shannon's  0>de.... Shannon's  Annotated  Code 
(Tenn.) 

Shars.  BL  Comm...  Sharswood's  Edition  of 
Blackstone's  Commenta- 
ries. 

Shars.   &  B.   Lead. 
Cas.  Real  Prop..  • .  Sharswood       and     Budd's 
Leading   Cases   of   Real 
Property. 

Sheld. Sheldon  (N.  Y.) 

Shep. Shepley  (Me.) 

Shep.  Abr Sheppard's  Abrldment 

Shep.  Touch.    Sheppard's  Touchstone  of 

Common  Asstirances. 

Show Shower's    English    King's 

Bench  Reports. 

Bilvemail SilvernaU  (N.  Y.) 
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Sim.  Simons'  English  Vice  Chan- 
cery Reports. 

Sim.  (N.  S.). Simon's  English  Vice  Chan- 
cery Reports,  New  Series. 

Sim*  A  & Simons  &  Stuart's  Eng- 
lish Vice  Chancery  Re- 
ports. 

Smedes  &  M Smedes  &  Marshall  (Miss.) 

Smedes  &  M.  Ch... Smedes  &  Marshall's 
Chancery  (Miss.) 

Smith,  OmL  Law...  Smith's  Manual  of  Com- 
mon Law. 

Smith,  Cont Smith  on  Contracts. 

Smith,  E.  D E.  D.  Smith  (N.  T.) 

Smith   (Ind.) Smith  and.) 

Smith,  J.  P J.     P.     Smith's     English 

Bang's  Bench  Reports. 

Smith,     Man.     Eq. 

Jur Smith's  Manual  of  Equity 

Jurisprudence. 

Smith,  Merc  Lew. .Smith  on  Mercantile  Law. 

Smith  (N.  H.) Smith  CS.  H.) 

Smith  (N.  Y.) Smith  (N.  Y.) 

Smith.  P.  F P.  F.  Smith  (Pa.) 

Smithes  Laws Smith's  Laws  (Pa.) 

Smith's  Lead.  Cas..  Smith's  Leading  Cases. 

Sneed    Sneed  (Tenn.) 

Sol.  J Solicitors'  Journal,  London. 

Soule,  Syn. Soule's  Dictionary  of  Eng- 
lish Synonymes. 

South • Southern  Reporter. 

Southard    Southard  (N.  J.) 

Sp.  Acta Special  Acts. 

Speers    Speers'  Law  (S.  C.) 

Speers,  Eq Speers'  Equity  (S.  O.) 

Spell.  Extr.  ReL. .  • .  Spelling  in  Extraordinary 
Kelief  in  Equity  and  in 
Law. 

Spenoe,  Eq.  Jur....  Spence's  Equitable  Juris- 
diction of  the  Court  of 
Chancery. 

Spencer    Spencer  (N.  J.) 

Sp.  Laws.  •  •  • Special  Laws. 

Spr.    Sprague  (TJ.  S.) 

Sp.  Sess.   .  • Special  Session. 

St.   Laws    or    Acts    (in    some 

states). 

St    State,  Statutes. 

Stand.  Diet. Standard  Dictionary. 

Stanton's  Rev.  St ..  Stanton's  Revised  Statates 
(Ky.) 

Starkey»Sland.  ftL..Starkie,  on  Slander  and 
Libel. 

Btarkie Starkie's  English  Nisi  Prins 

Reports. 

Starkie,  Br.   Starkie  on  Evidence. 

Starr  &  C.  Ann,  St.  Starr  and  Curtis'  Annotat- 
ed SUtutes  (111.) 

Stat  Statutes  at  Large  (U.  S.) 

St  at  Large Statutes  at  Large  (S.  C) 

Steph.  Bailm..  •  •  •  • .  Story  on  Bailment 

Steph.  Conun.  ••••.Stephen's  Commentaries  on 
the  Laws  of  England. 

Steph.  Cr.  Law Stephen's  General  view  of 

the  Criminal  Law. 

Steph.  Dif.Cr.  Law..  Stephen's  Digest  of  the 
Criminal  Law. 

Stephen,  Ev. Stephen's    Digest    of    the 

Law  of  Evidence. 

Steph.  PI Stephen  on  Pleading. 

Stew.    (AlaO Stewart  (AlaJ 

Stew.  (N.  J.) Stewart  (N.  J.) 

Stew,  it  P. Stewart  &  Porter  (Ala.) 

Stiles    Stiles  (Iowa) 

St   Law Loughborough's   Digest  of 

Statute  Law  (Ky.) 

Stockt Stockton's  Equity  (N.  J.) 

Sto.   Const Story's    0>mmentaries    on 

the   (Constitution   of   the 
United  States. 

Story    Story  (U.  S.) 

Story,  Ag Story  on  Agency. 

Story,  Bailm. Story  on  Bailment 

Story,  Bills Story  on  Bills. 

Story,  Conun.  Const.  Story's  Commentaries  on 
the  Constitution  of  tfas 
United  States. 


Story,  Confl.  Laws..  Story  on  the  Conflict  of 
Laws. 

Story,  Const Story's    CJommentaries    oo 

the  Constitution   of  the 
United  States. 

Story,  Cont Story  on  0>ntracts. 

Story,  Eq.  Jur.  ••  •  •  Story  on  Equity  Jurispru- 
dence. 

Story,  Eq.  PI,.  •  •  •  • .  Story  on  Equity  Pleadlni^ 

Story,  Partn Story  on  Partnership. 

Story,  Prom.  Notes..  Story  on  Promissoir  Notes. 

Story,  Sales. Story  on  Sales  of  Personal 

Property. 

Story's  Laws Story's  United  States  Laws. 

Strange    Strange's   English   Sling's 

Bench  Reports. 

Strob. Strobhart's  Law  (S.  (1) 

Strob.  Eq. Strobhart's  Equity  (S.  C.) 

Sub.  Rev. •  • .  Supplement  to  the  Revis- 
ion. 

Sumn Sumner  (U.  S.) 

Sup.  CJt Supreme  Ck>urt  Reporter. 

Super.  Ct  Rep.....  Superior  Court  Reports 
(Pa.) 

Supp.  Code Supplement  to  Code. 

Snpp.  den.  St Supplement  to  the  General 

Statutes. 

Supp.  Rev. Supplement  to  the  Revi- 
sion. 

Snpp.  Rev.  Coda....  Supplement  to  the  Revised 
Code. 

Snpp.  Rev.  St Supplement  to  the  Revised 

Statutes. 

Supp.  U.   S.  Comp. 

St  1903 Sujpplement    1903    to    the 

United   States   Compiled 
Statutes  of  1901. 

Sna.  Leg.  Chron..^^  Susquehanna  Legal  Chron- 
icle (Pa.) 

Suth.  Dam. • .  Sutherland  on  Damages. 

S.  W Southwestern  Reporter. 

Swab.  •  • Swabey's  English  Admiral- 
ty Reports. 

Swab,  ft  T. Swabey     and     Tristram's 

English  Probate  and  Di- 
vorce Reports. 

Swan    Swan  (Tenn.) 

Swan's  St Swan's  Statutes  (Ohio) 

Swanst  Swanston's  Englicdi  Chan- 
cery Reports. 

Swan  &  a  St Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

Swan  &  S.  St Swan  and  Sayler^s  Supple- 
ment to  the  Revised  Stat- 
utes (Ohio) 

Sweeny    Sweeny  (N.  Y.) 

Swift  Dig. Swift's    Digest    of    Laws 

(Conn.) 

8.  &  C.  Rev.  St Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

S.  ft  R.  oA  Nagi.  •  • .  Shearman  and  Redfield  on 
Negligence. 

S.kB...^m Swan  and  Sayler^s  Supple- 
ment to  the  Revised  Btat- 
Qtes  (Ohio). 

T 

Taney Taney  (U.  S.) 

Tapp Tappan  (Ohio) 

Tariff  Ind.,  New. . .  New's  Tariff  Index. 

Taunt  Taunton's  English  Com- 
mon Pleas  Reports. 

Tayl Taylor  (N.  C.). 

Tayl.  Corp.... Taylor  on  Private  Corpo- 
rations. 

Tayl.  Ev. Taylor  on  the  Law  of  Evi- 
dence. 

TayL  Landl.  ft  Ten. .  Taylor's  Landlord  and 
Tenant 

Tayl.  Med.  Jur..... Taylor's  Manual  of  Med- 
ical Jurisprudence. 

Tayl.  Priv.  Corp.. ..Taylor  on  Private  Corpo- 
rations. 

Tayl.  St Taylor's  Revised  Statutes 

(Wis.) 
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T.  B.  Hon. T.  B.  Monroe  (Kj.) 

Tenn Tennessee. 

Tenn.  Gas. Shannon's  TenoesMe  Oas- 
es. 

Tenn.   Oh. •  • .  Tennessee  Ohancerj. 

Tenn  B. ••••Term     Reports,      jSnglisb 

King's  Bench  (Dumford 
and  Bast's  Reports). 

Ter.  Laws Territorial  Laws. 

Itones  de  la  Ley.* .Terms  of  the  Common 
Laws  and  Statates  Bx- 
pounded  and  Bzplained 
by  John  RastelL 

Tex.    ....• Texas. 

Tex.  App •••Texas  Appeals  Reports. 

Tex.  Civ.  App. Texas  Ciyil  Appeals  Re- 
ports. 

Tex.  Or.  R. Texas  Criminal  Reports. 

Tex.    Supp. ........  Texas  Supplement. 

Thacher,  Or.  Oaa....Thacher's  Criminal  Cases 
(Mass.) 

Thayer,      Prelim. 
Treatise  HSv Thayer's  Preliminary  Trea- 
tise on  Bvidence. 

Theob.  on  Wills.  ••.  Theobald  on  Wills. 

Thorn.  Co.  Litt..^.  •Thomas'  Bdition  of  Coke 
upon  Littleton. 

Tfaomp.  Neg. • .  Thompson  on  Neeligenoe. 

Thomp.  TeuL  Caa . .  Thompson's  unreported 
Tennessee  Cases. 

Thomp.  &  a Thompson  &  Cook  (N.  T.) 

Thomp.  &  St  Code..  Thompson  and  Steger's 
Code  (TennO 

Thornton,  QiftSL^  •  •  •  Thornton  on  Gifts  and  Ad- 
▼ancements. 

Tidd,  Prac Tidd's  Practice. 

Tied.  LiinL^«««««*..Tiedeman'8  Treatise  oo 
the  LimltaUons  of  Police 
Power  in  the  United 
States. 

Tiedman,  Real  Prop..Tiedeman  on  Real  Proper- 
ty. 

Tiffany Tiffany  (N.  T.) 

Times  L.  Rep Times  Law  Reports. 

Toller  Toller  on  Bxecutors. 

Toml.  Law  Dict...Tomlins'   Law  Dictionary. 

T.  R. Term      Reports,      Bnglish 

King|^  Bench  (Dumford 
and  Bast's  Reports). 

Tread.  Const Tread  way's  Constitutional 

Reports  (S.  0.) 

Tronb.  &  H.  Prac. .  Tronbat  &  Haly^s  Practice 
(Pa.) 

Tack.    Tucker's  Surrogate  (N.  T.) 

Tucker's  Blackstone..  Tucker's  Blackstone's  Com- 
mentaries. 

T.  U.  P.  Charlt....T.  U.  P.  Charlton  (Ga.) 

Turn.    Turner  (ArkO 

Turn.  &  R.  Oh... ..Turner  and  Russell's  Bng- 
lish Chancery  Reports. 

Tyler    Tyler  (Vt) 

T^ler,  BJ...; l>ler    on    Bjectment    and 

Adverse  Bnjoyment 

Tyler,  Staph.  PL. ...  Tyler's  Bdition  of  Stephen 
on  Principles  of  Plead- 
ing. 

T.  &  H.  Prac Troubat  and  Haly's  Penn- 

sylTania  Practice. 

u 

Underbill,  Br. Underhill  on  BTidenoe. 

Unof Unofficial  (Reports). 

U.    S United  States.  . 

U.  S.  App.  ........United  States  Appeals. 

U.  S.  Comp.  St  1901..  United     States     CompUed 
^      «      ^  ^       Statutes  1901. 

U.     S.     Comp.     St 

Supp.  1903 Supplement    1903    to    the 

United   States   Compiled 
„    ^    ^        ,,  Statutes  of  1901. 

U.  S.  Law  Mag.... United  States  Law  Maga- 
«     «    w      ^     ^  sine(N.  Y.) 

U.    S.   Month.   Law 

Mag.    United      States     Monthly 

Law  Magazine. 
Utah Utah. 


V 

Va.   Virginia. 

Va.  Cas Virginia  Cases. 

Va.   Law  J... ••...Virginia      Law     Journal, 

Richmond. 
Van  Fleet,  ColL  A^ 
tack     Van    Fleet   on   Gollateral 

Attack. 
Van  Ness,  Prize  Cas..  Van  Ness'  Prize  Ceases  (U. 

S.) 
Vattel,  Law  Nat..  Vattel's  Law  of  Nations. 
Vern.  • Vernon's  English  Chancery 

Reports. 
Ves. Vesey,      Junior,      Bnglish 

Chancery  Reports. 
Ves.  Jr. ••••Vesey,      Junior,      Bnglish 

Chancery  Reports. 
Ves.  Sr. Vesey,      Senior,      Bnglish 

Chancery  Reports. 
Ves.&B...^ Vesey    and    Beames*    Bng- 
lish Chancery  Reports. 
Vict  Queen  Victoria  (as  6  &  6 

Vict) 

Vin.  Abr. Viner's  Abridgment 

Vroom Vroom  (N.  J.) 

V.    S Vermont  Statatea. 

Vt    Vermont 

w 

W. William  (as  Wm.  IV). 

Wade,  Attachm.^^^^  Wade  on  Attadiment  and 
Garnishm^it 

Wag.  St   Wagner's  Statutes  (MoJ 

Wait  Act  &  Del.  .Wait's  Actions  and  De- 
fenses. 

Wait's  Prac Wait's  New  Tork  Practice. 

Walk •••.Walker  (Miss.) 

Walk.  (Pa.) Walker  (Pa.) 

Walk.  Ch Walker's  Chancery  (Mich.) 

Walk.   Pat Walker  on  Patents. 

Wall Wallace  (U.  S.) 

Wall.  Jr. Wallace,  Junior  (U.  S.) 

Wall.  Sr. Wallace,  Senior  (U.  S.) 

Ware    Ware  (U.  S.) 

Warr.  Abst Warvelle  on  Abstracts  ol 

Title. 

Wash •  • .  Washington. 

Wash.    (Va.) Washington  (Vaj 

Washb.  Basem. Washburn    on    Basements 

and  Servitudes. 

Washb.  Real  Bstate..  Washburn  on  Real  Prop- 
erty. 

Washb.  Real  Prop.^  Washburn  on  Real  Prop- 
erty. 

Wash,  a  0. Washiugton  Circuit  Court 

(U.  S.) 

Wash.  Law  Rep.. ••Washington  Law  Report- 
er (D.  C.) 

Wash.  T. Washington  Territory. 

Watts  ....: Watts  fl»a.) 

Watts  &  S Watts  &  Sergeant  (Pa.) 

W.  BL Sir    William    Blackstone'n 

Bnglish     King's     Bench 
Reports. 

Webst  Diet Webster's  Dictionary. 

Webster      in      Sen. 
Doc    Webster  in  Senate  Docu- 
ments. 

Webst  Int  Diet. . .  Webster's  International 
Dictionary. 

Wedgw.    Diet    Bng. 

Btymology Wedgwood's  Dictionary  of 

Bnglish  Btymology. 

WeL,  HurL  &  G..^.  Welsby,  Hurlstone,  and 
Crordon's  Reports  (1-0 
Bnglish    Bxchequer    Ra- 

W>ort8). 
endell  (N.  Y.) 
West  Coast  Rep.  •  • .  West  Coast  Reporter. 

West  Law  J Western     Law     Journal, 

Cincinnati  (Ohio) 
West  law  Month..  Western     Law     Monthly 
(Ohio) 
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West  L.  Bi...... ••Western     Law     Monthly 

(Ohio) 

Whart.  Wharton  (Pa.) 

Whart  Ag. Wharton  on  Agency* 

Whart.  Am.  Gr.  Law-  Wharton's  American  Grim- 
inal  Law. 

Whart  Or.  By. ••  •M.Wharton  on  Oriminal  Bri- 
dence. 

Whart  Gr.  Law^  •  •  •  Wharton's  American  Orim- 
inal Law. 

Whart    Or.    PL    ft 
Prac. •  •  •  Wharton's  Oriminal  Plead- 
ing &  Practice. 

Whart  Ev.^« Wharton   on    Evidence   in 

Oivil  Issues. 

Whart  Law  Diet.. Wharton's  Law  Diction- 
ary (or  Law  Lexicon). 

Whart    Law    Lexi- 
con     Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 

Whart  Neg...^.... Wharton  on  Negligence. 

Whart  St  Tr.. •..Wharton's  State  Trials 
(U.  S,) 

Whart    &   S.    Med. 
Jnr.  ••••; Wharton  and  Stille's  Med- 
ical Jarispradence. 

Wheat   Wheaton  (U.  S.) 

Wheat  Int  Law...Whealon'8  International 
Law.- 

Wheeler,    Am.     Or. 

Law   Wheeler^s    Abridgment    of 

American  Common  Law 

Wheeler,  Or.  Gas... Wheeler's  Oriminal  Oases 
(N.  Y.) 

White's  Becop.  •  •  •  •  White's  Recopilacion  (Land 
Laws  of  Spain  and  Mex- 
ico). 

White   &   T.    Lead. 
Gas.  Eq White  and  Tndor's  Lead- 
ing Gases  in  Equity. 

White    &    W.    Giv.  _  _    . 

Gas.  Gt  App White   ft   WiUson's    Oivil 

Cases  Gourt  of  Appeals 
(Tei.) 

Wilcox  Wilcox  (Pa.) 

Will William  (as  1  Will.  IV). 

WilL  Eq.  Jur..^««^^Willard's  Equity  Jurispru- 
dence. 

Willes    Willes'    English    Common 

Pleas  Reports. 

Williams  (Vt) Williams  (Vt) 

Williams,  Ex*rs    ...Williams  on  Executors. 

Wills,  Gir.  Ev Wills    on    Oircumstantial 

Evidence. 

Willson,    Oiv^    Gas. 

Gt  App. WiUson's  Oivil  Oases  Gonrt 

of  Appeals  C^ex.) 

Willson,     Tex,     Or. 

Law  WiUson's    Revised     Penal 

Ck>de,  Code  of  Criminal 
Procedure,  and  Penal 
Laws  of  Texas. 

Wils.    •• Wilson  and.) 

Wils.    ••• •••Wilson's  English  Common 

Pleas  Reports. 

Winch  •Winch's   English   Oommon 

Pleas  RsportOi 


Winch    Winch's  Entries. 

Winfield,    Words    ft 
Phrases Winfleld's  Adjudged  Words 

and  Phrases,  with  Notes. 

Winst    Winston  (N.  0.) 

Winst  Eq Winston's  Equity  (N.  O.) 

Wis Wisconsin. 

Wkly.   Dig. Weekly  Digest  (N.  Y.) 

Wkly.  Law  BuL^.^  Weekly      Law      BuUetin 

(Ohio) 
WUy.  Law  Gai.^.^  Weekly      Law      Qasette 

(Ohio) 
Wkly.  Notes  Oas.^^.  Weekly  Notes  Gases  (Pa.) 
Wkly.  Rep Weekly  Reporter,  London 

(English). 

Wm.   William  (as  9  Wm.  ni). 

Wm.  BL Sir    William    Blackstone's 

English  King's  Bench  Be- 

WK)rts. 
illiam   Robinson's    Eng- 
lish Admiralty  Reports. 

Wms.  Ex'rs Williams  on  Executors. 

Wm.  ft  Mary William   and  Mary   (as  2 

Wm.  ft  Mary.  c.  1). 

Woodb.  ft  21 Woodbury  ft  Minot  (U.  8.) 

Wood,  Inst Wood's   Institutes   of   the 

(Common)  Laws  of  Eng- 
land. 

Wood,  LandL  ft  Ten- Wood    on    Landlord    and 
Tenant 

Wood,  Linu Wood  on  Limitation  of  Ac- 
tions. 

Wood,  Nuis..  • Wood  on  Nuieanoea. 

Woods    Woods  (IJ.  8.) 

Wood's  Giv.  Law. •.Wood's    Institutes   of   the 
Civil  Law  of  England. 

Woodw.    Dee. Woodward's  Decisions(Pa.) 

Woolw. Woolworth  OJ.  S.) 

Worcest   Diet.. •..Worcester's  Dictionary. 

Wor.  Diet Worcester's  Dictionaiy. 

Works,  Courts  •  •  •  •  Works  on  Courts  and  Thdr 
Jurisdiction. 

Works,  Pr. Works'  Practice,  Pleading 

and  Forms. 

Wright   Wright  (Ohio) 

Wright  CPa.) Wright  (Pa.) 

W.  Rob. W.  Robioson's  English  Ad- 

miraltv  Reports. 

W.  8.  .  • Wagner's  Statutes  (Mo.) 

W.  Va. West  Virginia. 

Wyo Wyoming. 

Wythe    Wythe's  Chancery  (Va.) 


Yeates    Yeates  (Pa.) 

Yerg Yerger  (Tenn.) 

York.  Leg.  Ree.....York  Legal  Record  (Pa.) 
Younge  ft  GoL  Gh..Younge  ft  Collyer's  Eng* 
lish  Chancery  Reports. 


Zab.    •  •  • »« •  ••  Zabriskie  (N.  J.) 
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FREEZE. 


"Freezing,**  as  need  In  a  bill  of  lading  of 
a  cargo  of  potatoes,  exempting  the  carrier 
from  liability  from  freezing,  should  be  con- 
strued to  mean  freezing  while  the  potatoes 
are  being  forwarded  with  reasonable  dis- 
patch, and  hence  does  not  include  a  freezing 
resulting  from  a  delay  in  transportation. 
Read  t.  St  Louis,  K.  a  ft  N.  R.  Ck>.,  eo  Mo. 
199,201. 

TKEEXESL 

A  '^freezer,**  as  used  in  the  cold  storage 
trade,  is  a  place  for  the  preservation  of  meat 
or  poultry,  where  the  temperature  is  kept  be- 
low freezing — from  zero  up  to  32  deg.  Allen 
T.  Somers,  47  Atl.  658,  654,  73  Conn.  365,  52 
L.  R.  A.  106,  84  Am.  St  Rep.  158. 


FREIGHT. 


See  "Dead  Freight";  • 
•Through  Freight" 

See  "On  Account  of 
Freight" 


Local  Freight"; 
Freight";    "On 


in  mercantile  law,  freight  is  understood 
to  be  the  hire  or  compensation  which  the 
owner  of  the  ship  is  entitled  to  receive  for 
the  carriage  of  the  goods  of  another.  Clark 
V.  Ocean  Ins.  Ob.,  33  Mass.  (16  Pick.)  289, 
293;  Wolcott  ▼.  Eagle  Ins.  Co.,  21  Mass.  (4 
Pick.)  429,  436;  Hagar  v.  Donaldson.  25  Atl. 
824,  825,  153  Pa.  242. 

"Freight  signifies  the  earnings  or  profit 
gained  by  the  shipowner  or  hirer  by  the  car- 
riage of  goods."  Mlcheal  y.  Prussian  Nat 
Ins.  Co.,  63  N.  B.  810,  813,  171  N.  Y.  25. 

"The  word  'freight,'  when  not  used  in  a 
to  Imply  the  burden  or  load  of  the  ship. 


or  the  cargo  which  It  has  on  board«  Is  the 
hire  agreed  upon  between  the  owner  or  mas- 
ter for  the  carriage  of  goods  from  one  port 
or  place  to  another."  Brittan  ▼.  Bamaby,  62 
U.  S.  (21  How.)  527,  633.  16  L.  Ed.  177;  Lord 
y.  Neptune  Ins.  Co.,  76  Mass.  (10  Gray)  109, 
112. 

"Freight"  is  defined  as  the  price  or  com- 
pensation due  to  a  carrier  for  the  actual 
transportation  of  goods.  Ascherson  v.  Beth- 
lehem Iron  Co.,  2  Pa.  Dist  R.  597,  598  (cit- 
ing 3  Kent,  Ck)mm.  219);  Watson  y.  Duyk- 
Inck  (N.  Y.)  3  Johns.  335,  337;  Ogden  y.  New 
York  Mut  Ins.  Co.,  35  N.  Y.  418,  421;  Lake 
Superior  &  M.  Ry.  Co.  y.  United  States,  93 
U.  S.  442,  454,  23  L.  Ed.  966;  Orlggs  y.  Aus- 
tin, 20  Mass.  (3  Pick.)  20,  23,  15  Am.  Dec. 
175.  And  such  is  its  meaning  by  the  estab- 
lished law  of  the  maritime  countries  on  the 
continent  of  Europe.  Reina  y.  Ooss,  6  Cal. 
29,  31;  Palmer  y.  Grade  (U.  S.)  18  Fed.  Cas. 
1033, 1039;  Pennsylvania  R.  Co.  y.  Sly,  65  Pa. 
(15  P.  F.  Smith)  205,  211. 

Property  carried  is  called  "freight" 
The  reward,  if  any,  to  be  paid  for  the  car- 
riage of  freight,  is  called  "freightage."  Oiv. 
Code  Cal.  1903,  §  2110;  Rev.  St.  Okl.  1903,  i 
662;  Civ.  Code  Mont  1895,  (  2800;  Rev.  Ckxies 
N.  D.  §  4186;  Civ.  Code  S.  D.  1903,  §  1539. 

Freight  is  a  compensation  for  the  car- 
riage of  goods.  Watson  y.  Duyklnck  (N.  Y.) 
3  Johns.  335,  839. 

"Freightage,"  in  the  sense  of  a  policy  of 
marine  insurance,  signifies  all  the  benefit  de- 
rived by  the  owner  either  from  the  charter 
of  the  ship,  or  its  employment  for  the  car- 
riage of  his  own  goods  or  those  of  others. 
Civ.  Code  Cal.  1903,  §  2661;  Rev.  Codes  N.  D. 
1899,  §  4540. 

The  word,  "In  its  original  and  elementary 
signification,  means  the  hire  which  Is  earn- 
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ed  by  the  transportation  of  goods."    Poland 
V.  Spartan  (U.  S.)  19  Fed.  Cas.  912,  914. 

The  original  and  exclusive  legal  mean- 
ing of  the  term  "freight"  is  compensation  to 
the  owners  of  a  vessel  for  its  nse  in  the 
transportation  of  merchandise,  as  ''rent"  is 
the  like  for  the  use  of  land,  paid  to  its  own- 
ers. The  reasons  given  why  the  meaning  of 
the  word  should  not  be  enlarged  are  that 
an  insurance  of  freight  amounts  to  a  repre- 
sentation, if  not  to  a  warranty,  that  the  In- 
sured was  owner,  and  such  a  representation 
is  material,  because  the  owner  has  a  stronger 
interest  in  the  equipment  and  management 
than  a  stranger  having  no  such  stake  in  the 
voyage.  Huth  v.  New  York  Mut  Ins.  Co.,  20 
N.  Y.  Super.  Gt  (8  Bosw.)  538,  552. 

In  discussing  the  admissibility  of  evi- 
dence to  explain  an  ambiguity,  the  court 
said:  "For  instance,  the  word  'freight*  has 
several  meanings  in  common  parlance.  It 
may  refer  to  goods  carried  by  a  common  car- 
rier, or  it  may  refer  to  the  charge  for  the 
carrying  of  such  goods,  so  that  parol  evidence 
would  be  admissible  to  explain  its  meaning." 
Peisch  y.  Dickson  (U.  S.)  19  Fed.  Cas.  123, 
124. 

AdTanoe  of  f  reiglit  money* 

The  term  "freight,"  in  a  policy  of  marine 
insurance,  would  seem  to  include  ah  advance 
of  freight  money;  but,  to  enable  the  party 
to  recover  the  amount  of  the  underwriter, 
he  must  prove  the  fact  of  the  advance.  Rob- 
bins  V.  New  York  Ins.  Co.,  1  N.  Y.  Super.  Ct 
(1  Hall)  863. 

As  OATgo  or  goods  oarrled. 

"Freight  is  that  with  which  anything  is 
brought  or  laden  for  transportation,  and,  by 
a  figure  of  speech,  the  price  paid  for  the 
transportation."  Pennsylvania  R.  Go.  y.  Sly, 
65  Pa.  205,  211. 

The  term  "freight,"  in  a  policy  of  insur- 
~  ance,  does  not  include  cargo  or  goods  laden 
on  board.    Minturn  v.  Warren  Ins.  Co.,  84 
Mass.  (2  Allen)  86,  91. 

In  an  action  on  a  policy  covering  the 
•^argo  of  a  vessel,  issued  to  the  owner,  it  ap- 
peared that  the  insured  was  to  take  a  cargo 
it  lumber  on  board,  and  transport  it  to  Porto 
Rico,  for  which  he  was  to  have,  in  lieu  of 
freight,  three-fifths  of  the  lumber.  The  court 
said:  "We  agree  that  freight  cannot  be  in- 
sured under  the  name  of  'property,'  but  we 
think  the  contract  by  which  the  insured  un- 
dertook to  carry  the  cargo  gave  them  an  in- 
terest In  that  cargo  different  from  freight, 
and  well  coming  within  the  term  'property.* " 
Wlggin  v.  Mercantile  Ins.  Co.,  24  Mass.  (7 
Pick.)  271,  273. 

The  term  "cargo  and  freight,"  in  a  pol- 
icy of  marine  Insurance  on  cargo  and  freight. 


does  not  Include  live  animals  and  the  freight 
of  them,  but  they  must  be  made  the  subject 
of  particular  Insurance,  nor  does  it  include 
goods  laden  on  deck,  nor  food  for  the  sub- 
sistence of  live  animals;  but  it  includes  coin, 
and  the  freight  of  it,  put  on  board  by  the 
owner  of  the  ship  to  be  invested  by  the  mas- 
ter in  merchandise.  Wolcott  v.  Bagle  Ins. 
Co.,  21  Mass.  (4  Pick.)  429,  432. 

As  compensation  for  use  of  ship. 

In  the  strict  sense,  freight  is  the  price  of 
the  carriage  and  delivery  of  goods  by  a  ship 
according  to  the  agreement  of  the  parties. 
Citing  Kirchner  v.  Venus,  12  Moore,  P.  C. 
3dO.  In  a  wider  sense,  in  the  insurance  law, 
it  includes  compensation  for  any  use  of  the 
ship.  Christie  v.  Davis  Coal  &  Coke  Co. 
(U.  S.)  95  Fed.  837,  838  (citing  Carv.  Carr.  by 
Sea,  i  542;  1  Am.  Ins.  31). 

The  term  "freight"  is  a  technical  ex- 
pression. "It  does  not  always  imply  that  it 
is  the  naulum,  merces,  or  fare  for  the  trans- 
portation of  goods.  It  is  applied  to  all  re- 
wards, hire,  or  compensation  paid  for  the 
use  of  ships,  either  for  an  entire  voyage,  one 
divided  into  sections,  or  engaged  by  the 
month  or  any  period.  In  Saxon,  from  which 
much  of  the  Bnglish  law  is  derived,  it  is  call- 
ed f racht,*  whether  it  be  a  compensation  for 
transportation  in  ships  by  sea,  or  a  carriage 
by  land,  either  of  goods  or  persons,  in  gross 
or  detail.  There  can  be  no  distinction,  in 
reason  and  law,  whether  this  "freight"  or 
"hire"  be  actually  paid  by  one  for  the  use 
or  chartering  of  a  vessel  of  another,  or  wheth- 
er he  sends  his  own  vessel  for  or  with  a  car- 
go to  a  designated  port,  which  cargo  is  to  be 
obtained  by  funds  or  credit  there,  or  goods, 
money,  or  bills,  sent  in  and  with  the  ship." 
Giles  V.  Cynthia  (U.  S.)  10  Fed.  Cas.  369,  370. 

Compensation  to  charterer. 

Where  a  plaintiff  chartered  a  ship  for  a 
voyage,  for  which  he  was  to  pay  a  fixed  sum 
to  the  owner  on  the  termination  of  the  out- 
ward voyage,  and  a  similar  sum  at  the  ter- 
mination of  the  return  voyage,  and  entered 
into  a  contract  with  the  owners  of  goods  to 
be  transported  on  the  outward  voyage  for  a 
freight  to  be  paid  by  them,  and  assume  the 
risk  of  the  dangers  of  the  sea,  as  between 
the  plaintiff  and  the  owner  of  such  goods  the 
plaintiff  was  the  owner  of  the  ship,  and  they 
were  the  freighters.  As  between  these  par- 
ties, freight,  eo  nomine,  was  payable  by 
them  to  plaintiff,  and  was  properly  described 
as  such  in  an  insurance  policy  issued  to  plain- 
tiff on  such  freight'  Clark  y.  Ocean  Ins.  Co., 
33  Mass.  (16  Pick.)  289,  298. 

Dne  at  end  of  Toyase* 

Freight  Is  a  compensation  received  for 
the  transportation  of  goods  and  merchandise 
from  port  to  port;  and  Is  never  claimable 


FBEIQHT 


2975 


FREIGHT 


by  the  ownar  of  tbe  yessel  until  the  yoyage 
has  been  perfonned  and  terminated.  Under 
a  policy  of  Insurance  of  freights  on  a  vessel 
from  Baltimore  to  Anxcayes,  and  thence  back 
to  Baltimore,  where  the  vessel  was  lost  on 
the  return  voyage,  after  discharging  the  car- 
go taken  on  the  outward  voyage,  and  the 
freight  therefor  had  been  fully  paid,  and 
the  cargo  received  for  the  return  voyage, 
the  contract  was  one  of  indemnity  for  the 
freight  of  each  voyage,  terminating  in  its 
operation  upon  the  freight  of  the  first  voy- 
age upon  the  safe  arrival  of  the  vessel  at 
A.uxcayes»  and  attaching  upon  the  freight  of 
the  return  cargo  so  soon  as  the  assured  had 
acquired  an  insurable  interest  therein.  Pa- 
tapsco  Ins.  Go.  v.  Biscoe  (Md.)  7  QUI  &  J. 
293,  800,  28  Am.  Dec.  819. 

"Freight  is  the  price  to  be  paid  for  the 
actual  transportation  of  goods  by  sea  from 
one  place  to  another.  The  delivery  of  the 
goods  at  the  place  of  destination  according  to 
the  charter  party  is  a  condition  precedent  to 
entitle  the  owner  to  freight  Hence,  if  any 
accident  befalls  the  ship,  so  that  the  goods 
are  never  delivered,  no  freight  is  admissible. 
This  has  been  from  the  remotest  time  the 
maritime  law  of  the  world."  Hagar  v.  Don 
aldBon,  25  Atl.  8241,  825,  154  Pa.  242. 

Freight,  in  general,  is  not  due  unless  the 
voyage  be  performed.  Where  a  ship  and 
cargo  never  arrived  at  their  port  of  destina- 
tion, neither  the  whole  freight  nor  a  pro  rata 
freight  was  due.  Gaze  v.  Baltimore  Ins.  Ck>., 
11  U.  S.  (7  Granch)  858,  8G2,  8  L.  Bd.  870. 

"Freight  does  not  accrue  until  the  vessel 
is  loaded  and  bill  of  lading  is  signed  by  the 
master,  and  it  is  payable  when  the  vessel 
finishes  her  voyage  and  discharges  her  car- 
go." Ascherson  v.  Bethlehem  Iron  Co.,  2 
Pa.  Dist  B.  697,  598. 

Freight  is  the  compensation  for  the  car- 
riage of  goods,  and,  if  it  be  paid  in  advance, 
and  the  goods  be  not  carried  by  reason  of 
any  event  not  imputable  to  the  shipper,  it 
is  to  be  repaid,  unless  there  be  a  special 
agreement  to  the  contrary.  Griggs  v.  Aus- 
tin, 20  Mass.  (8  Pick.)  20,  23,  15  Am.  Dec. 
175. 

Freight  is  a  compensation  for  the  car- 
riage of  goods,  and,  if  paid  in  advance,  and 
the  goods  be  not  carried  by  reason  of  any 
event  not  imputable  to  the  shipper,  it  then 
forms  the  ordinary  case  of  money  paid  on 
a  consideration  which  happens  to  fail.  Wat- 
son V.  Duyklnck  (N.  T.)  3  Johna  335,  337. 

Fare  of  passengers  inolnded. 

The  words  "cargo"  and  '•freight,'*  prima 
facie^ind  in  their  ordinary  and  natural  mean- 
ing, refer  to  goods  only;  and,  where  the 
words  "cabin  passengers"  and  •'passage  mon- 
ey" appear  in  the  same  charter  party  with 
the  words  "cargo"  and  "freight,"  the  latter 


do  not  include  passengers  and  passage  mon- 
ey of  any  description.  Lewis  v.  Marshall,  7 
Man.  &  G.  729,  745. 

"Freight,"  in  its  most  extensive  sense, 
is  applied  to  all  compensation  for  the  use 
of  ships,  including  transportation  of  passen- 
gers, and  for  all  purposes  except  lien.  Lord 
Bllenborough  says  they  seem  to  be  the  same 
thing.  Mulloy  v.  Backer,  5  Bast,  321.  Pas- 
sage money  and  ftrelght  are  governed  by  the 
same  rulea  And  therefore  passage  money 
paid  in  advance  may  be  recovered  back  on 
the  breaking  up  of  the  voyage  by  a  peril 
of  the  sea,  and  the  failure  of  the  owner  of 
the  ship  to  send  the  passenger  to  his  destina- 
tion. Brown  v.  Harris,  68  Mass.  (2  Gray) 
359,360. 

In  Rev.  St  I  4283  [U.  S.  Gomp.  St  1901, 
p.  2943],  limiting  the  liability  of  shipowners 
to  the  value  of  the  ship  and  their  freight 
then  pending,  freight  includes  fare  for  pas- 
sengers. The  term  'freight"  is  a  technical 
expression,  and  does  not  always  imply  that 
it  is  the  fare  for  the  transportation  of  goods. 
Giles  V.  Gynthia  (U.  S.)  10  Fed.  Gas.  369, 
370  (cited  and  approved  in  Main  v.  Williams, 
14  Sup.  Gt  486,  487,  152  U.  8.  122,  88  U  Ed. 
381). 

As  founded  on  oontraot. 

"Freight  Is  a  compensation  for  the  car- 
riage of  goods,  and  is  in  all  cases  bottomed 
upon  contract  either  express  or  Implied. 
The  former  happens  when  the  charter  party 
or  bill  of  lading  stipulates  for  the  payment 
of  freight  generally,  or  fixes  the  sum  to  be 
paid,  or  the  rate  by  which  it  is  to  be  com- 
puted. If  there  be  no  express  stipulation  on 
the  subject  then  the  law  raises  an  implied 
contract  to  pay  such  freight  as  is  reasonable 
and  usual  for  similar  services."  Palmer  v. 
Grade  (U.  S.)  18  Fed.  Gas.  1033,  1039. 

As  freight  for  wliole  Toyage. 

"Freight"  as  used  in  a  bottomry  bond 
pledging  the  freight  for  the  voyage,  means 
the  freight  of  the  whole  voyage,  and  not 
the  freight  for  that  part  of  the  voyage  un- 
performed at  the  time  of  giving  the  bond. 
The  Zephyr,  30  Fed.  Gas.  928. 

As  profit  on  cargo* 

"Freight"  as  used  in  a  policy  of  insur- 
ance for  a  certain  amount  on  prepaid  freight 
on  board  a  certain  vessel,  signifies  the  earn- 
ings or  profits  derived  by  the  shipowner  for 
the  hire  of  a  ship,  from  the  use  of  it  him- 
self, or  by  letting  it  to  others,  or  by  carrying 
goods  for  others,  and  does  not  comprehend 
the  profit  which  the  owner  of  a  cargo,  having 
no  interest  In  the  vessel  or  earnings,  as  such, 
expects  to  derive  from  the  transportation  of 
his  goods  to  their  port  of  destination.  Mln- 
tum  V.  Warren  Ins.  Go.,  84  Mass.  (2  Allen) 
86,  91. 
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Afl  property* 

See  "Property."* 

Towase  and  lalTage* 

The  compensation  earned  by  towage  and 
•alyage  seryices  is  not  freight  The  Battler 
(U.  S.)  58  Fed.  704. 

Valne    of    carriage    of    Teesel    owner's 
goods. 

Freight  is  the  price  of  the  carriage  of 
the  cargo,  and  Is  the  shipowner's  compensa- 
tion for  the  employment  of  the  ship — ^his 
return  for  the  labor  and  capital  which  he 
employs  in  the  purposes  of  commerce.  If 
he  carries  a  cargo  belonging  to  another  per- 
son, he  receives  his  compensation  in  the 
price  paid  by  that  person  for  the  carriage. 
If  he  carries  his  own  cargo,  he  may  be  fairly 
considered  as  charging  the  price  of  the  car- 
riage to  the  goods,  and  crediting  the  ship 
In  account,  expecting  the  goods  to  reimburse 
their  outlay  upon  their  sale  at  the  port  of 
destination.  '*The  term  'freight,'"  said 
Lord  Tenderden,  "as  used  In  policies  of  in- 
surance, means  the  benefit  derived  by  the 
shipowner  from  the  employment  of  the  ship. 
It  is  the  same  thing,"  he  observed,  "to  the 
shipowner,  whether  he  receives  the  benefit 
of  his  ship  by  a  money  payment  from  one 
person,  who  charters  the  whole  ship,  or  from 
various  persons,  who  put  specific  quantities 
of  goods  on  board,  or  from  persons  who  pay 
him  the  value  of  his  own  goods  at  the  port 
of  delivery,  increased  by  their  carriage  in  his 
own  ship.  The  assured  may  fairly  consid- 
er that  additional  value  as  the  freight,  and 
so  term  it  in  the  policy."  Flint  v.  Fleming, 
1  Barn,  ft  Adol.  45.  Mr.  Arnold,  in  his  very 
valuable  treatise,  after  citing  this  opinion 
of  Lord  Tenderden,  adds:  "Accordingly  it 
is  now  established  law  in  this  country  that 
the  assured,  under  a  general  insurance  on 
freight,  may  recover  the  profits  he  expects 
to  make  by  carrying  his  own  goods  in  his 
own  ship  on  the  voyage  insured."  Am.  Ins. 
p.  221.  And  Mr.  Phillips  uses  the  following 
language:  "Where  the  owner  of  a  ship  is  also 
the  owner  of  the  cargo,  a  policy  of  freight 
will  cover  the  interest  received  on  the  trans- 
portation of  the  cargo.  In  such  case  the 
profits  of  the  voyage,  says  the  Supreme  Court 
of  Massachusetts,  may  be  insured  under  the 
denomination  of  freight"  Paradise  v.  Sun 
Mut.  Ins.  Co.,  6  La.  Ann.  596,  602,  603  (quot- 
ing 1  Phil.  197). 

FREIGHT  BUX. 

"An  insurance  declared  to  be  upon  the 
freight  bill  of  a  steamboat  is  an  insurance 
that  the  boat  shall  earn  freight,  and  the  in- 
surer is  responsible  if  the  boat  fall  to  earn 
freight  by  an  accident  to  the  boat,  as  by  any 
damage  to  the  cargo."  Field  y.  Oitizens'  Ins. 
Co.,  11  Mo.  60. 


FREIGHT  CAR. 

As  house,  see  '"House." 

A  freight  car  is  defined  by  the  Century 
Dictionary  to  be  a  railroad  car  for  carrying 
freight,  commonly  called  a  "box  car."  State 
▼.  Green,  15  Mont  424,  426,  89  Pac.  822. 

Under  Rev.  St  f  4410,  punishing  any 
person  who  shall  break  and  enter  in  the  day- 
time any  railroad  freight  car,  an  express 
car  is  included.  Nicholls  v.  State,  32  N.  W. 
543,  545,  68  Wis.  416,  60  Am.  Rep.  870. 

The  term  "freight  car,"  as  used  in  de- 
fining the  offense  of  placing  or  running  any 
freight  car  in  the  rear  of  passenger  cars, 
does  not  include  a  baggage,  express,  or  mail 
car.    Pen.  €k>de  Cal.  1903,  §  892. 

FREIGHT  DEPOT. 

Where  a  covenant  In  a  deed  of  a  right 
of  way  to  a  railroad  requhred  the  railroad 
to  establish  and  maintain  a  depot  for  freight 
and  passengers,  evidence  is  admissible  to 
explain  what  was  intended  by  the  term 
"freight  and  passenger  depot,''  as  there  are 
freight  and  passenger  depots  all  the  way 
from  mere  flag  stations,  where  there  are  no 
buildings  at  all,  to  the  most  modem  depot 
with  all  its  equipments  and  conveniences. 
Murray  v.  Northwestern  Ry.  Go.,  42  S.  B. 
617,  622,  64  S.  C.  520. 

FREIGHT  MOlf  ET. 

Where  the  owner  of  property  in  posses- 
sion of  a  carrier  contracts  for  a  cash  sale 
thereof  to  defendant  and  the  latter  procures 
possession  of  the  goods  without  paying  there- 
for by  the  mere  payment  of  freight  and  stor- 
age charges,  the  words  "freight  money,"  as 
used  in  a  finding  in  a  replevin  suit  that  the 
payment  of  freight  money  by  the  defendant 
was  not  a  payment  made  in  good  faith,  in 
accordance  with  the  terms  of  the  sale,  in- 
cludes the  money  paid  for  both  freight  and 
storage.  Adams  v.  O'Connor,  100  Mass.'  515» 
617,  1  Am.  Rep.  137. 

FREIGHT  Olf  BOARD. 

See  "On  Board." 

FREIGHT  PENDING. 

"Freight  pending"  means  the  amount 
which  the  charterers  of  a  ship  have  agreed 
to  pay  to  the  shipowners  for  the  prolonged 
use  of  the  vessel  after  the  time  limited. 
Though  not  technically  freight,  it  partakes 
so  much  of  the  same  character  that  it  must 
be  held  subject  to  the  same  rule.  "It  repre- 
sents the  earning  of  the  vessel  during  the 
voyage  or  charter  in  the  performance  of 
which  losses  were  caused  by  the  misconduct 
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of  the  owners'  agent,  the  master,  for  which, 
but  for  the  limitation  of  law,  the  owners 
would  have  been  fully  liable.  'Freighf  sig- 
nifies the  earnings  or  profit  derived  by  the 
shipowner  or  the  hirer  from  the  use  of  it 
himself,  or  by  letting  it  to  others,  or  by  car- 
rying goods  for  others.  All  hire  or  reward 
for  the  use  of  the  vessels  is  freight"  The 
Giles  Loring  (U.  S.)  48  Fed.  463,  473. 

The  words  "freight  pending,"  In  the  stat- 
utes relating  to  the  limitation  of  the  liability 
of  shipowners,  "represent  the  earnings  of 
the  voyage,  whether  from  the  carriage  of 
passengers  or  merchandise.  Main  v.  Wil- 
liams, 14  Sup.  Ct  486,  152  U.  S.  122,  38  L. 
Ed.  881.  But  they  do  not  includes  salvage, 
for  that  is  paid  as  a  reward  to  the  vessel, 
Its  officers  and  crew,  in  their  efforts  to  save 
life  and  property,  and  is  personal  to  the 
salvors,  irrespective  of  any  relation  they 
bear  to  others."  In  re  Meyer  (U.  S.)  74  Fed. 
881,  897. 

"Freight  then  pending,"  as  used  in  Rev. 
St  §  4283  [U.  S.  Comp.  St  1901,  p.  2943], 
limiting  the  liability  of  thcr  owners  of  a  ves- 
sel and  her  freight  then  pending  in  certain 
cases.  Includes  freight  prepaid  for  the  car- 
riage of  merchandise  and  the  passage  mon- 
ey, and  is  not  to  be  taken  in  a  narrow  sense, 
as  meaning  only  freight  to  be  earned  by  a 
successful  conclusion  of  the  voyage.  The 
Jane  Gray  (XJ.  S.)  99  Fed.  582,  591  (citing 
Main  V.  Williams,  152  U.  S.  122,  133,  14  Sup. 
Ct  486,  38  L.  Ed.  381). 

"Freight"  as  used  In  Rev.  St  §  4283 
[V.  S.  Comp.  St  1901,  p.  2943],  limiting  the 
liability  of  shipowners  for  damages  in  a  col- 
lision to  the  value  of  the  vessel  and  freight 
then  pending,  is  used  in  a  broad  sense,  and 
is  even  broader  than  that  of  the  English 
statute,  which  was.  "freight  due,  or  to  grow 
due."  It  may  properly  be  held  to  mean  the 
earnings  of  the  vessel  in  transporting  the 
goods  on  board,  and  also  to  be  the  increased 
value  of  goods  conferred  on  them  by  their 
carriage,  so  that  the  fact  that  part  of  the 
goods  carried  were  the  goods  of  the  owner 
of  the  vessel  did  not  the  less  exempt  the 
owner  from  liability  for  freight  thereon,  in 
determining  what  share  of  a  loss  should  be 
apportioned  to  the  freight  in  general  average. 
Allen  V.  Mackay  (U.  S.)  1  Fed.  Gas.  487. 

FR£IOHT  RECEIPTS. 

The  gross  receipts  received  from  passen- 
gers and  freight,  within  the  meaning  of  Act 
June  1,  1889,  which  provides  that  a  railroad 
company  owning,  operating,  or  leasing  any 
railroad  shall  pay  a  tax  upon  the  gross  re- 
ceipts received  from  passengers  and  freight 
do  not  include  tolls  received  by  one  railroad 
company  from  another  for  the  joint  use  of 
the  track  of  the  former,  computed  not  upon 
the  amount  of  the  gross  receipts,  but  at  a 


certain  specified  sum  per  ton  or  per  passen- 
ger. Commonwealth  v.  New  York,  U  B.  ft 
W.  R.  Co.,  22  Atl.  806,  146  Pa.  200. 

FREIGHT  BOUOITOB. 

A  freight  solicitor  In  charge  of  a  railway 
business  office  is  "an  officer  or  agent  of 
such  corporation,"  within  Rev.  St  1889,  i 
2017,  providing  for  service  on  the  corporation 
by  delivering  a  copy  of  the  summons  or  com- 
plaint to  such  officer  or  agent.  Davis  v. 
Jacksonville  South  Eastern  Line,  126  Mo.  69, 
28  S.  W.  965,  967. 

FREIGHT  TRAIN. 

A  locomotive  and  cab,  when  not  run  for 
carrying  freight,  nor  Intended  to  be  present- 
ly used  for  such  carriage,  is  not  a  freight 
train,  and  an  Indictment  charging  the  run- 
ning of  a  freight  train  on  Sunday  is  not  sup- 
ported by  evidence  of  the  operation  of  an 
engine  and  cab.  McNealy  v.  State,  21  S.  E. 
581,  94  Ga.  592. 

The  term  "freight  train,"  in  a  city  ordi- 
nance prohibiting  the  running  of  freight 
trains  faster  than  six  miles  per  hour,  or  pas- 
senger trains  faster  than  ten  miles,  within 
the  corporate  limits,  Includes  what  is  called 
a  "wrecking  train,"  consisting  of  an  engine, 
way  car,  three  freight  cars,  and  a  dirt  car. 
Chicago,  B.  &  Q.  R.  Ck>.  v.  Johnson,  53  111. 
I  App.  478. 

i 

i  FRENCH. 

The  word  "French,"  in  the  trade-name 
of  an  article,  is  broadly  geographic,  and  in- 
dicates its  origin,  so  that  it  cannot  be  ap- 
propriated as  a  trade-mark.  Draper  v.  Sker- 
rett  (U.  8.)  116  Fed.  206,  208. 

FRElf  OH  OHAI.K. 

French  chalk  is  steatite  or  soapstone. 
Jenkins  v.  Johnson  (U.  8.)  18  Fed.  Gas.  525, 
527. 

FRENCH  POOI.. 

"French  pool,"  also  called  "Paris  Mut- 
ual," is  described  to  be  a  small  machine, 
containing  the  name  of  each  horse  to  be  run 
In  the  particular  race,  written  or  printed  on 
the  side,  and  printed  numbers  placed  on  the 
inside  of  a  machine,  which  can  be  seen 
through  holes  in  it  It  is  used  by  the  owner 
or  person  operating  it,  and  by  those  engaged 
in  betting  on  horse  racing.  In  this  way:  The 
owner  or  operator  sells  the  tickets  for  $5 
each.  They  bear  numbers  corresponding 
with  the  number  given  the  horse  on  the  ma- 
chine, and,  by  turning  a  crank  or  screw  at- 
tached to  the  machine,  the  bettor  is  shown 
at  once  the  number  of  tickets  Mid  on  each 
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herae,  as  each  of  said  tickets  Is  8old«  so  as 
to  enable  him  to  bet  more  Intelligently  and 
safely,  and  lessen  the  chance  of  disaster  to 
himself.  Commonwealth  ▼.  Slmonds,  79  Ky. 
618,  610. 

"French  pool"  is  a  contrivance  used  to 
make  -wagers  on  horse  races.    Ellas  v.  Gill, 

13  Ky.  Law  Bep.  798^  800,  92  Ky.  569,  18  S. 
W.  464. 

FREQUENT. 

Sp.  Laws  1885,  i  4,  p.  89,  declares  that 
It  shall  be  unlawful  for  any  person  to  fre- 
quent an  opium  den  for  the  purpose  of  smok- 
ing opium,  etc.  Held,  that  the  word  "fre- 
quent*' undoubtedly  requires  more  than  one 
visit,  to  constitute  the  offense — how  many, 
the  court  cannot,  as  a  matter  of  law,  de- 
termine.   State  V.  Ah  Sam,  13  Pac.  303,  304, 

14  Or.  347. 

"Frequenting,"  as  used  in  Rev.  St.  1881, 
S  2088,  making  the  act  of  frequenting  a 
gambling  house  criminal,  means  something 
akin  to,  or  in  the  nature  of,  a  habit  of  go- 
ing to  such  place.  Evidence  of  a  single  or 
even  an  occasional  visit  is  not  sufficient. 
Green  v.  State,  9  N.  B.  781,  109  Ind.  175. 

"Frequenting,"  as  used  in  47  Geo.  Ill, 
c.  14,  §  12,  providing  that  any  person  having 
any  debt  or  balance  of  account  or  otherwise, 
not  exceeding  the  value  of  £5,  owing  to  him 
by  any  person  "using  or  frequenting  the 
markets"  of  Birmingham,  may  sue  for  it 
in  the  court  of  requests,  means  for  the  pur- 
pose of  substantially  obtaining  thereby  the 
party's  livelihood.  Jenks  v.  Taylor,  1  Meea 
it  W.  578,  580 

Visit  dlstlnffnlslied. 

The  word  "frequents,"  as  employed  In 
Bums'  Rev.  St.  1894,  §  2089  (Homer's  Rev. 
St  1897,  §  2002),  providing  that  whoever, 
being  a  male  person,  frequents  or  visits  a 
gambling  house  or  houses,  shall  be  fined, 
etc.,  is  not  synonymous  with  •visits."  "Fre- 
quent" means  to  visit  often;  to  resort  to 
often  or  habitually,  etc.  (Webst.  Diet); 
while  "visits"  is  satisfied  by  a  single  visit 
Roberts  v.  State,  58  N.  B.  203,  204,  25  Ind. 
App.  366. 

FRESH. 

In  a  declaration  alleging  that  defendant 
sold  the  plaintiff  16  pounds  of  onion  seed 
for  a  certain  price,  and  that  the  defendant 
warranted  the  seed  to  be  "fresh,  genuine, 
and  the  product  of  the  preceding  year,"  proof 
was  that  the  seed  was  "good,  fresh,  and  such 
seed  as  would  grow."  Held,  that  the  terms 
"fresh,  genuine,  and  the  product  of  the  pre- 
ceding year,"  and  the  terms  "good,  fresh, 
and  such  seed  as  would  grow/'  are  all  terms 


of  similar  import,  having  reference  to  the 
reproductive  quality  of  the  seed—- that  ls» 
its  quality  to  germinate  and  grow— and  that 
such  was  the  meaning  of  the  term  "fresh 
seed,"  and  hence  there  was  no  variance  be- 
tween the  declaration  and  the  proof.  Ferris 
V.  Comstock,  33  Conn.  513»  615. 

FBEBH  FI8H. 

The  term  "fresh  fish,"  in  Tariff  Act  In- 
dex, cl.  699,  authorizing  the  admission  of 
fresh  fish  free  of  duty,  means  '^flsh  which 
have  not  been  salted  or  subject  to  any  of 
the  known  processes  for  curing  them,  such 
as  pickling,  smoking,  or  drying;  but  these 
words  do  not  exclude  fish  which  have  been 
frozen,  either  naturally  or  artificially,  as  all 
persons  living  in  the  cold  latitudes  know,  as 
a  matter  of  common  knowledge,  that  meats 
and  fish  are  kept  fresh  by  freezing.  Cross 
Y.  Seeberger  (U.  8.)  30  Fed.  427,  428. 

FRESH  IN  HIS  BECOLLEOTIOir. 

See  "While  Fresh  in  His  Recollection." 

FBESH  pxmsurr. 

The  term  "fresh  pursuit,**  in  criminal 
law,  was  frequently  used  In  the  common 
law,  and  has  the  same  meaning  as  the  term 
"Immediate  pursuit"  "The  interval  which 
may  elapse  between  one  event  and  another 
may  In  a  particular  Instance  be  sufiident  to 
destroy  their  relation  as  immediate  in  time, 
while,  as  to  two  other  events^  the  same  Inter- 
val shall  not  have  such  effect"  People  v. 
Pool.  27  Oal.  572,  578. 

"Fresh  pursuit"  as  used  in  Code,  §  8026, 
providing  that.  In  the  case  of  a  fresh  pur- 
suit of  a  felon  after  a  felony  had  been  com- 
mitted, he  may  be  arrested  without  a  war- 
rant would  include  the  pursuit  of  a  felon; 
a  felony  having  been  committed  at  night, 
and  not  being  discovered  till  morning,  the 
officer  then  Immediately  following  and  over- 
taking the  felon.  White  v.  State^  11  South. 
632,  70  Miss.  253. 

FBE8H-WATEB  RIVERS. 

By  "fresh-water  rivers"  Is  understood 
rivers  where  tlie  tide  does  not  ebb  and  flow, 
and  which  are  therefore  said  to  be  not  navi- 
gable. Shrunk  v.  Schuylkill  Nay.  Co.  (Pa.) 
14  Serg.  &  B.  71,  78. 

FRESHET. 

A  freshet  Is  defined  by  W^Mrter  as  being 
A  flood  or  overflowing  of  a  river  by  means  of 
rains  or  melted  snow — an  Inundation— and  is 
essentially  different  from  a  storm  or  tem- 
pest Stover  T.  Insuranos  Go.  (Pa.)  t  PhilA. 
88,42. 
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Where  a  contrayersy  as  to  the  height  at 
which  a  dam  might  be  maintained  was  sub- 
mitted to  arbitrators,  who  determined  that 
the  dam  might  be  maintained  to  a  specified 
height,  'Vith  the  right  to  keep  thereon  flash- 
boards  twelve  inches  wide  at  all  times,  ex- 
cept in  times  of  freshet,"  but  did  not  specify 
what  was  meant  by  a  ''freshet,"  the  award 
was  indefinite,  uncertain,  and  void.  The 
word  "freshet"  varies  in  its  meaning  in  vari- 
ous rivers,  in  various  years,  and  in  various 
seasons  of  the  year.  Harris  v.  Social  Mfg. 
Go.,  9  R.  I.  99,  100,  101,  11  Am.  Rep.  224. 


FRIABLE. 

"Friable"  is  defined  by  Webster  as  easily 
crumbled,  pulverized,  or  reduced  to  powder. 
Atlantic  Dynamite  Co.  v.  Climax  Powder 
Mfg.  Co.  (U.  S.)  72  Fed.  925,  934. 


FRIEND. 

Under  Rev.  St.  c.  9,  f  11,  providing  for 
the  appointment  of  a  guardian  to  take  charge 
of  the  person  and  property  of  an  insane  per- 
son by  the  judge  of  probate,  and  (sectiou  IG) 
that  the  parent,  guardian,  or  friend  of  any 
insane  person  may  cause  him  to  be  sent  to 
the  asylum,  etc,  the  wife  may  properly  be 
regarded  as  the  friend  of  the  husband.  Da- 
vis V.  Merrill,  47  N.  H.  208,  2ia 

FBIENDLT  FIBE« 

The  term  "friendly  fire,"  in  reference  to 
Insurant  law,  la  a  fire  built  in  a  stove, 
which  did  not  spread  from  the  stove,  but 
which  caused  damage  by  smoke  and  soot  es- 
caping firom  a  defective  stovepipe,  and  an 
Insurance  company  is  not  liable  for  such 
damage  under  a  policy  insuring  against  all 
direct  loss  or  damage  by  fire.  Cannon  v. 
Phoenix  Ins.  Co.,  85  S.  B.  775,  776,  110  Qa. 
568,  78  Am.  St  Rep.  124. 


FRIGHT. 

"Fright"  Is  Included  in  the  term  "men- 
tal agony."  San  Antonio  &  A.  P.  R.  Co.  v. 
Corley  (Tex.)  26  S.  W   903,  004. 


FRIVOLOUS  PLEADING. 

A  frivolous  pleading  is  one  interposed 
for  delay,  and  indicating  by  its  character 
bad  faith  in  pleading.  Lerdall  v.  Charter 
Oak  Life  Ins.  Co.,  8  N.  W.  280,  282,  51  Wis. 
426L 

••Frivolous,''  as  used  in  Code  Civ.  Proc. 
f  687,  providing  that  if  a  demurrer,  answer, 
or  reply  is  frivolous,  the  party  prejudiced 
thefe^  may  apply  for  judgment  thereupon. 


and  judgment  may  be  given  accordingly,  is 
equivalent  to  "irrelevant"  Colt  v.  Davis,  9^ 
N.  T.  Supp.  854,  855,  60  Hun,  866. 

A  frivolous  pleading  is  one  so  clearly  un- 
tenable, or  the  insufficiency  of  which  is  so 
manifest  upon  a  bare  inspection  of  the  plead 
ings,  that  the  court  or  judge  is  able  to  de- 
termine its  character  without  argument  oi 
research.  Farmers'  &  Millers'  Bank  v.  Saw- 
yer, 7  Wis.  879,  888;  Oahoon  v.  Wisconsin 
Cent.  R.  Co.,  10  Wis.  290,  298;  CottrUl  v. 
Cramer,  40  Wis.  655,  558;  Morton  v.  Jack- 
son, 2  Minn.  219,  222  (Gil.  180,'  182);  Pea- 
cock, Hunt  &  West  Co.  v.  WilUams  (U.  S.) 
110  Fed.  915,  916;  Rosenberg  v.  Hyman,  84 
N.  T.  Supp.  171,  172. 

I  The  fact  that  a  pleading  is  bad,  and  so 
Adjudged  on  hearing,  does  not  show  that  it 
is  frivolous.  After  a  frivolous  answer,  de- 
murrer, or  reply  is  stricken  off,  the  party  In 
then  in  default,  his  time  for  pleading  hav- 
ing gone  by;  the  frivolous  plea  being  mere- 
ly regarded  as  no  plea  at  all.  Farmers'  & 
Millers'  Bank  v.  Sawyer,  7  Wis.  879,  883. 

An  answer  can  be  said  to  be  frivolous 
'  only  when  It  is  so  clearly  bad  as  to  require 
;  no    argument   to    show    its   character,    and 
;  which  would  be  said  to  be  so  manifestly  de- 
j  fective  as  to  be  indicative  of  bad  faith  upon 
a  mere  inspection.    Gruensteln  v.  Biersack, 
37  N.   T.   Supp,  538,  539,  1  App.  Div.  580; 
Trumbull  v.  Ashley,  49  N.  Y.  Supp.  786,  788, 
26  App.  Div.  856;   Bedlow  v.  Stillwell,  61  N. 
Y.  Supp.  871,  45  App.  Div.  557;    Stronge  v. 
Sproul,  53  N.  Y.  497,  499;    Nichols  v.  Jones 
(N.  Y.)  6  How.  Prac.  355.  858;    Hill  v.  War- 
ner, 57  N.  Y.  Supp.  855,  856,  39  App.  Div. 
355.    If  an  argument  is  required  to  show 
that  the  pleading  is  bad,  it  is  not  frivolous. 
Maccarone  v.  Hayes,  82  N.  Y.  Supp.  1005, 
1008.  85  App.  Div.  41  (citing  Youngs  v.  Kent, 
46  N.  Y.  672). 

A  frivolous  answer  is  one  which  is  man- 
ifestly impertinent,  as  alleging  matters 
which,  whether  true  or  not,  do  not  affect  the 
plaintiff's  right  to  recover.  Erwin  v.  Low- 
ery,  64  N.  C.  821,  822. 

To  justify  a  decision  that  a  pleading  is 
frivolous,  it  must  not  only  be  without  ade- 
quate reason,  but  so  clearly  and  plainly  with- 
out foundation  that  the  defect  appears  upon 
mere  inspection.  If  any  argument  is-  re- 
quired to  show  that  the  pleading  Is  bad,  it  is 
not  frivolous.  Cook  v.  Warren,  88  N.  Y.  87. 
That  only  may  be  regarded  as  frivolous 
which  is  made  to  appear  so  incontrovertibly 
by  a  bare  statement  of  it,  and  without  argu- 
ment Youngs  V.  Kent,  46  N.  Y.  672,  674. 
Under  such  rule,  a  pleading  cannot  be  re- 
garded as  frivolous  where  counsel  making 
the  objection  found  it  necessary  to  submit  a 
brief  of  7,000  words.  Lloyd  v.  Ballantlne,  45 
N.  Y.  Supp.  808,  81Q,  20  MlM.  Bep.  141.    Sea. 
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also,  Chatham  Nat  Bank  t.  Pratt,  32  N.  B. 
236,  237,  135  N.  Y.  423. 

A  frlTolOTiB  plea  is  described  to  be  snch 
as  is  unimportant — a  nonsensical  trifling 
with  the  dignity  of  the  court  and  the  majes- 
ty of  the  law,  on  which  no  serious  question 
of  law  or  fact  can  arise.  Such  a  plea  is  per- 
haps better  described  to  be  where,  taking 
every  fact  stated  in  it  to  be  true,  still  it  is 
plain,  without  reference  to  reason  or  author- 
ity, that  no  defense'  to  the  action  is  made, 
and,  if  issue  be  taken  on  it,  that  would  be 
immaterial.  '  Gray  v.  Gidlere  (S.  C.)  4  Strob. 
438,  442. 

An  answer  which  fixes  the  complaint, 
and  alleges  immaterial  and  irrelevant  mat- 
ters, that  in  no  way  ratify  or  affect  the 
rights  sought,  is  a  frivolous  answer.  Weill 
V.  Uzzell,  92  N.  C.  615,  517. 

Am  pleading  setting  np  no  defense* 

A  frivolous  answer  is  one  that  has  no 
substantial  relation  to  the  controversy. 
Howell  V.  Ferguson,  87  N.  C.  113,  114. 

A  frivolous  pleading  is  one  which  on  in- 
spection is  inherently  bad;  that  is,  it  con- 
tains no  defense.  Hill  v.  Warner,  57  N.  Y. 
Supp.  355,  356,  39  App.  Div.  424;Bedlow  v. 
Stillwell,  61  N.  T.  Supp.  371,  45  App.  Div. 
557. 

"A  frivolous  answer  is  one  which  denies 
no  material  averment  in  the  complaint,  and 
which,  if  admitted  to  be  true,  does  not  con- 
stitute any  defense  to  the  plaintiff's  cause  of 
action."  Goldstein  v.  Krause,  13  Pac.  232, 
233,  2  Idaho  (Hash.)  294 ;  Morton  ▼.  Jackson, 
2  Minn.  219,  222  (Gil.  180,  184);  Howell  v. 
Ferguson,  87  N.  O.  113,  114 ;  Brown  v.  Jenl- 
son,  5  N,  Y.  Super.  Ct  (3  Sandf.)  732,  1  Code 
R.  (N.  S.)  156,  159;  Hull  v.  Smith,  8  N.  Y. 
Super.  Ct  (1  Duer)  649,  650;  Lefferts  v.  Sne- 
diker  (N.  Y.)  1  Abb.  Prac.  41,  42;  Struver  v. 
Ocean  Ins.  Co.  (N.  Y.)  2  Hilt  475,  476; 
Nichols  V.  Jones  (N.  Y.)  6  How.  Prac.  355, 
356;  Soper  v.  St  Regis  Paper  Co.,  78  N.  Y. 
Supp.  782,  784,  76  App.  Div.  409;  Nolan  v. 
Breed,  1  N.  Y.  Law  Rec.  112;  Hecker  v. 
Mitchell  (N.  Y.)  5  Abb.  Prac.  453,  455 ;  Per- 
kins V.  Squler  (N.  Y.)  1  Thomp.  &  C.  620,  621; 
Hemme  v.  Hays,  55  Cal.  337.  339. 

A  pleading  is  mvoious  only  where  there 
is  clearly  no. defense  set  up  in  it  If  a  de- 
fense can  be  spelled  out  from  the  pleading, 
or  any  part  of  it,  it  is  not  frivolous.  Moody 
V.  Belden,  15  N.  Y.  Supp.  119,  60  Hun,  582. 

Where  it  cannot  be  said  of  an  answer 
that  it  controverts  no  material  allegation  in 
the  complaint  or  that  it  is  manifestly  insuf- 
ficient or  that  it  fails  to  deny  the  allega- 
tions of  the  complaint  it  cannot  be  said  to 
be  frivolous.  To  make  an  answer  frivolous, 
the  objection  must  extend  to  and  embrace 
the  whole  answer,  so  that  nothing  is  left  of 


it    Peacock,  Hunt  &  West  Co.  v.  Williams 
(U.  S.)  110  Fed.  915,  916. 

A  frivolous  answer  has  been  defined  to 
be  one  which,  if  true,  does  not  contain  any 
defense  to  any  part  of  the  plaintiff's  cause 
of  action.  An  answer  that  merely  oontro-. 
verts  allegations  of  the  complaint  is  frivo- 
lous, unless  it  contains  a  denial  of  some  ma- 
terial allegation  of  the  complaint  An  an- 
swer that  only  controverts  the  allegations  of 
the  complaint  is  frivolous,  if  it  does  not  put 
in  issue  some  allegation  which  the  plaintiff 
must  establish  to  entitle  him  to  a  verdict 
Gilbert  v.  Rounds  (N.  Y.)  14  How.  Prac.  46, 
50. 

Unless  it  appears  by  inspection  of  the 
pleading  that  it  raises  no  issue  upon  any 
fact  which  plaintiff  must  prove,  it  is  not 
frivolous,  however  objectionable  it  may  be 
in  other  respects.  Gruenstein  v.  Blersack, 
37  N.  Y.  Supp.  538,  639,  1  App.  Div.  580. 

A  denial  of  allegations  of  a  complaint 
on  information  and  belief  will  not  be  strick- 
en out  as  frivolous,  though  it  appears  im- 
probable that  the  defendant  should  not  have 
been  aware  of  the  exact  facts.  Trumbull  v. 
Ashley,  49  N.  Y.  Supp.  786,  788,  26  App.  Div. 
356. 

An  answer  which  is  so  framed  that  it 
does  not  set  up  a  valid  defense,  but  which 
states  facts  that  might  by  being  properly 
averred,  constitute  a  defense,  cannot  be  re- 
garded as  sham,  irrelevant,  or  frivolous. 
Struver  v.  Ocean  Ins.  Co.  (N.  Y.)  9  Abb.  Prac. 
23,  27. 

Where  an  answer  sets  up  facts  which,  if 
proven,  would  present  a  serious  question  as 
to  whether  they  did  not  constitute  a  good  de- 
fense to  the  action,  it  cannot  be  held  frivo- 
lous.   Moyer  v.  Strahl,  10  Wis.  83,  85. 

An  answer  which  puts  in  issue  its  ma- 
terial allegations  as  to  the  defendant  can- 
not be  called  frivolous,  though  the  defense 
stated  therein  is  an  unreasonable  one.  West 
End  Savings  &  Loan  Ass'n  v.  Degan,  89  N. 
Y.  Supp.  414,  415,  4  App.  Div.  618. 

While  it  may  be  quite  apparent  the 
pleading  is  interposed  to  gain  time  the  court 
cannot  say,  on  a  bare  examination  of  it,  that 
a  denial  of  a  material  allegation  in  the  com- 
plaint is  made  for  that  purpose.  The  issues 
raised  in  a  permissible  manner  cannot  be 
disposed  of  in  that  summary  way.  Bedlow 
V.  Stillwell,  61  N.  Y.  Supp.  371,  45  App.  Div. 
557.  See,  also,  Andreae  v.  Bandler,  56  N.  Y. 
Supp.  614. 

Sliam  distingnislied* 

There  is  a  well-defined  distinction  be- 
tween a  sham  and  a  frivolous  answer.  The 
former  is  good  upon  its  face,  but  false  in 
fact  while  the  latter  denies  no  material 
averment  Ia  the  complaint,  and  sctb  up  uo 
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defense.  Andreae  t.  Handler,  56  N.  T.  Supp. 
614 ;  Hull  T.  Smith  (N.  Y.)  8  How.  Prac.  149, 
150:  Lefferti  t.  Snedlker  (N.  Y.)  1  Abb.  Prac. 
41«  42. 

A  sham  answer  and  defense  is  one  tbat 
Is  false  in  fact,  and  not  pleaded  In  good 
faith.  It  may  be  perfectly  good  in  form,  and 
to  all  appearances  a  perfect  defense.  A  friv- 
olous answer  is  one  that  shows  no  defense, 
conceding  all  that  It  alleges  to  be  true. 
Each  may  be  stricken  .out  on  motion,  but  it 
is  under  different  provisions  of  the  Code. 
Brown  v.  Jenison  (N.  Y.)  1  Code  R.  (N.  S.) 
156,  157. 

Vasneaess. 

Vagueness  In  pleading,  it  is  well  settled. 
Is  not  frivolousness.  It  is  to  be  corrected  by 
amendment,  and  not  visited  by  Judgment 
It  is  enough  on  the  application  for  judg- 
ment on  the  ground  that  the  answer  is  friv- 
olous that  a  good  defense  is  set  forth. 
Where  the  defense  set  up,  if  true,  is  good, 
judgment  should  not  be  granted  on  a  sum- 
mary application.  Kelly  r.  Bamett  (N.  Y.) 
16  How.  Prac.  185,  187. 

FRM. 

Frm.,  as  used  In  the  various  tax-title 
proceedings  In  describing  the  premises,  is 
well  onderstood  to  mean  the  word  "from," 
and  nobody  could  be  misled  thereby.  Blake- 
ly  V.  Bestor,  18  111.  (8  Peck)  708,  714. 

FROG. 

A  frog,  in  railroad  parlance,  is  a  section 
of  a  rail,  or  of  several  rails  combined  at  a 
point  where  two  railways  cross,  or  at  the 
point  of  a  switch  from  a  line  to  a  siding  or  to 
another  line,  and  its  function  Is  to  enable 
a  car  or  train  to  be  turned  from  one  track  to 
another.  In  a  block  frog,  the  point  of  space 
between  the  rails  at  the  point  where  the  car 
Is  switched  from  one  track  to  another  is  fill- 
ed with  wood  or  other  material,  so  that  the 
foot  will  not  be  held.  Southern  Pac.  Co.  v. 
Seley.  152  U.  S.  145,  150,  14  Sup.  Ot  530. 
531,  88  L.  Ed.  891. 

The  space  between  the  main  and  guard 
rails  in  a  railway  track  is  usually  designated 
as  a  •frog."  Graver  v.  Christian,  36  Minn. 
413,  415,  81  N.  W.  457,  1  Am.  St  Bep.  675. 

FROM. 

See  "At  and  From.** 

The  words  "to  or  from,**  in  the  reserva- 
tion in  a  deed  to  lay  railroad  tracks  to  or 
from  limekilns  reserved  by  the  grantor, 
means  to  or  from  the  loca'lity  where  they  are 
Bituated,  in  such  a  manner  and  to  such  an 


extent  as  to  enable  the  grantor  to  enjoy  their 
use  and  possession  for  the  purpose  named  in 
the  reservation.  James  v.  Fonda,  8  Atl.  195, 
58  Vt  453. 

When  used  in  a  devise  of  a  remainder, 
limited  upon  a  particular  state  and  termina- 
ble on  an  event  which  may  necessarily  hap- 
pen, "from"  will  be  construed  to  relate 
merely  to  the  time  of  the  enjoyment  of  the 
estate,  and  not  to  the  time  of  its  vesting. 
Canfleld  v.  Fallon,  57  N.  Y.  Supp.  149,  154,  26 
Misc.  Rep.  345  (citing  Moore  v.  Lyons  [N.  Y.] 
25  Wend.  119,  144;  Sheridan  v.  House,  *43 
N.  Y.  [4  Keyes]  569;  Livingston  v.  Greene, 
52  N.  Y.  lis;  123;  Ackerman  v.  Gorton,  67 
N.  Y.  68,  66;  Nelson  v.  Russell,  185  N.  Y. 
137.  31  N.  B.  1008);  Poor  v.  Considine,  73 
U.  S.  (6  Wall.)  458,  474,  18  L.  Ed.  869,  874. 

The  words  "in,"  "to,"  or  'from"  the 
ocean  shore  mean  a  point  three  miles  from 
shore.    Pol.  Code  Cal.  1908,  f  8907. 

As  aooording  to. 

In  a  contract  that  such  first  party  agrees 
to  furnish  scales  made  from  patterns  now  in 
use  by  such  party,  and  to  make  no  change 
from  such  patterns  on  the  scales  furnished 
to  such  said  second  party,  the  word  "from" 
will  not  be  used  in  its  ordinary  sense  to  mean 
that  the  scales  must  be  made  from  the  same 
wooden  patterns  originally  used,  but  In  the 
sense  of  "according  to,'*  so  tha^  the  scales 
made  from  other  patterns  which  were  made 
to  replace  the  original  patterns  sufilciently 
comply  with  the  contract  Kimball  Bros.  v. 
Deere,  Wells  &  Co.,  77  N.  W.  1041,  1043, 
108  Iowa,  676. 

As  away  from. 

The  clause  "from  the  place  of  his 
abode,"  as  used  in  St.  25  Geo.  II,  c  29,  f  1, 
providing  that  the  coroner  shall  be  allowed  a 
certain  sum  per  mile  for  every  mile  he  is 
compelled  to  travel  from  the  place  of  his 
abode  to  take  an  Inquisition,  excludes  the 
miles  traveled  in  returning  from  the  place 
where  the  inquisition  was  taken.  King  v. 
Justices  of  Oxfordshire,  2  Barn.  &  Aid.  203, 
204. 

Gontinnlty  imported. 

Rev.  St  fi  4347,  making  it  unlawful  to 
"transport  goods  from  one  domestic  port  to 
another,"  means  to  carry  goods  in  one  con- 
tinuous voyage,  either  directly  from  the  one 
port  to  the  other  or  by  the  customary  voyage 
pursued  in  commerce  between  two  ports.  It 
does  not  mean  to  carry  them  in  two  distinct 
and  separate  voyages,  or  in  two  distinct  ves- 
sels. United  States  v.  250  Kegs  of  Nalla,  61 
Fed.  410,  411,  9  C.  O.  A.  558. 

The  word  "from,"  in  a  condition  on  a 
railroad  ticket  that  it  is  good  for  one  con- 
tinuous passage  on  and  from  the  date  stamp- 
ed on  the  back,  makes  the  ticket  cover  the 
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whole  time  to  be  consumed  In  the  continu- 
ous trip,  commencing  on  the  day  of  the  date 
of  the  ticket  Texas  &  N.  O.  R.  Oo.  v.  Pow- 
ell, 35  S.  W.  841.  842,  13  Tex.  Olv.  App.  212. 

In  a  railroad  ticket  containing  a  state- 
ment that  it  was  good  for  one  continuous 
passage  on  and  from  a  date  stamped  on  the 
back,  the  word  "from"  indicates  that  the 
time  In  which  the  passage  must  be  made, 
other  than  the  day  on  which  it  is  begun,  is 
that  which  immediately  and  without  inter- 
mission follows  the  day  on  which  the  ticket 
is  issued.  Texas  &  N.  O.  R.  Co.  y,  DemU- 
ley  (Tex.)  41  S.  W.  l47,  148. 

As  direotly  from. 

A  town  ordinance,  prohibiting  a  person 
from  a  place  Infected  with  smallpox  from 
entering  such  town,  was  held  to  only  em- 
brace persons  leaving  the  infected  place  after 
the  passage  of  the  ordinance  and  coming 
immediately  into  the  town.  The  language 
may  have  several  meanings,  but  only  one  ap- 
plicable to  the  connection  in  which  it  is 
used.  "A  citizen  of  S.  will  say  of  a  citizen 
of  O.,  whom  he  sees  in  S.,  that  he  is  from  G., 
signifying  his  residence  there.  On  the  other 
hand,  when  one  at  S.  speaks  of  a  person  com- 
ing trom  G.,  without  any  words  referring  to 
the  time,  he  means  coming  immediately  or 
directly  from  it,  and  the  same  language  in 
the  law  can  only  mean  the  same  thing,  with 
the  addition  that  the  coming  must  be  from 
the  place  after  the  law  forbidding  it  was 
passed.  Salisbury  Com'rs  v.  Pawe,  61  N.  G. 
134,  136. 

As  ezdnsive  or  InolnsiTO  aooording  to 
Intent. 

The  word  "from,"  in  the  habendum 
clause  in  a  lease,  providing  that  the  lessee  Is 
to  have  and  to  hold  the  premises  demised 
from  a  certain  day,  will  be  construed  as  ex- 
clusive or  inclusive  of  the  day  named  in  the 
habendum  clause,  as  will  best  express  the  in- 
tention of  the  parties,  to  be  gathered  from 
the  whole  instrument  The  old  rule,  doubt- 
less, was  to  exclude  the  day  of  the  date  in 
all  cases  where  the  holding  was  from  a  given 
date;  but  since  the  decision  of  Pugh  v.  Duke 
of  Leeds,  Cowp.  714.  the  word  has  been  con- 
strued to  exi)res8  the  Intention  of  the  par- 
ties.   McGlynn  v.  Moore,  25  Cal.  384-390. 

The  word  "from,"  like  the  words  "aft- 
er," "succeeding,"  "subsequent,"  and  other 
similar  words  in  a  devise  of  property  to  a 
beneficiary  on  condition  that  he  shall  pay  to 
another  a  certain  sum  within  one  year  after 
the  testator's  decease,  or  after,  succeeding,  or 
subsequent  to  his  decease,  where  it  is  not 
expressly  declared  to  be  exclusive  or  inclu- 
sive, is  susceptible  of  different  significations 
and  is  used  in  different  senses,  and  with  an 
exclusive  or  inclusive  meaning,  according  to 
the  subject  to  which  It  Is  applied;  and,  as  it 
would  deprive  it  of  some  of  its  proper  signifi- 


cations to  affix  one  invariable  meaning  to  it 
in  all  cases,  it  would,  of  course,  in  many  of 
them,  pervert  it  from  the  sense  of  the  writer 
or  speaker.  Its  true  meaning,  therefore,  In 
any  particular  case,  must  be  collected  from 
its  context  and  subject-matter,  which  are  the 
only  means  by  which  the  intention  Is  ascer- 
tained.    Sands  v.  Lyons,  18  Gonn.  18,  27. 

As  ezolnsive  as  to  place. 

"Prom"  is  a  term  of  exclusion,  unless  by 
necessary  implication  it  is  used  in  a  different 
sense.  "From  an  object"  excludes  the  termi- 
nus referred  to.  State  v.  Bushey,  24  Atl. 
940,  84  Me.  459. 

The  words  "to,"  "from,"  and  **by,"  when 
used  to  express  boundaries,  are  ordinarily 
terms  of  exclusion,  and  are  always  to  be  un- 
derstood in  that  way,  unless  there  Is  some- 
thing in  the  connection  that  makes  it  mani- 
fest that  they  wete  used  in  a  different  sense. 
Wells  V.  Jackson  Iron  Mfg.  Go.,  48  N.  £L  491, 
538. 

"From,"  as  contained  in  a  description  In 
a  deed  prescribing  that  the  boundary  shall 
run  from  a  given  monument  means  that  It 
begins  at  the  exterior  part,  and  not  the  cen- 
ter, of  such  monument  or  location,  and  this 
applies  to  a  location  which  contemplates  a 
square  formed  from  a  common  center.  Glark 
V.  Reeves  (N.  Y.)  3  Gaines,  293,  298. 

A  franchise  granted  to  a  fuel  company 
to  supply  heat  to  the  public  within  a  certain 
city  by  means  of  natural  gas  conveyed  from 
such  adjoining  counties  as  may  be  convenient 
is  to  be  construed  as  authorizing  the  com- 
pany to  use  such  natural  gas,  and  only  such 
natural  gas,  as  is  brought  from  adjoining 
counties,  and  not  gas  foimd  within  the  lim- 
its of  the  city.  Emmerson  v.  Gommonwealth, 
16  Pittsb.  Leg.  J.  273,  275. 

A  railroad  charter,  authorizing  It  to 
build  a  line  of  roads  "from  one  town  to  an- 
other." does  not  require  the  railroad  to  come 
within  the  corporate  limits  of  either  town, 
but  is  satisfied  by  a  road  extending  from  the 
boundary  of  one  town  to  that  of  the  other. 
People  V.  LouisvUle  &  N.  B.  Go.  (111.)  6  N. 
B.  379. 

12  St  at  Large,  p.  129,  fi  5,  providing 
that  a  railroad  should  be  constructed  from 
Charleston  to  a  certain  point  restricts  the 
Gharleston  terminus  to  the  corporate  bound- 
ary of  the  city.  The  word  "from"  is  excln- 
sive,  and  does  not  authorize  the  company  to 
commence  its  road  at  any  point  within  the 
city.  North  Eastern  R.  Go.  v.  Payne  (S.  C.) 
8  Rich.  Law.  177,  17a 

The  word  "from,"  In  a  policy  of  marine 
insurance  from  a  certain  port  operates  to 
prevent  the  policy  from  attaching  until  the 
vessel  weighs  anchor  and  breaks  ground  for 
the  voyage,  with  all  the  preparations  com- 
pletely made.    Mosher  t.  Providence- Wash- 
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IngtoD  Ids.  Co.,  83  N.  T.  Supp.  85,  86,  12 
Ml8C  Rep.  104;  Bradley  t.  Nashville  Ins. 
Co,  S  La.  AniL  708,  709,  48  Am.  Dec.  466. 

The  word  "from,"  used  alone,  is  held  to 
exclude  the  risks  while  lying  in  port  before 
Bailing.  An  examination  of  the  cases  from 
which  this  rule  is  deduced  shows  that  the 
use  of  the  word  "from"  in  this  exclusiye 
sense  is  confined  to  the  commencement  of 
the  voyage  Insured,  and  that  those  cases 
which  depend  upon  the  meaning  of  the  words 
"at,"  "at  and  from,"  and  "to,"  relate  to  the 
bei^ning  and  end  of  risks,  and  are  not  ap- 
plicable. In  that  exclusive  sense,  to  ports  at 
which  the  vessel  may  stop  during  a  voyage 
described  in  the  policy.  The  word  "thence" 
is  frequently  used  la  reference  to  the  inter- 
mediate ports  of  a  voyage,  and  never  recog- 
nized by  courts  as  a  term  of  exclusion;  and 
insurance  to  the  port,  thence  to  another, 
thence  to  a  third,  is  the  same  as  from  the 
first  to  the  last,  with  liberty  to  stop  at  the 
Intermediate  ports.  So  a  policy  on  a  vessel 
"at  and  from  New  Orleans  to  Habana,  from 
thence  to  Burita,  and  back  to  New  Orleans," 
covers  the  vessel  while  lying  at  the  port  of 
Habana.  Bradley  v.  Nashville  Ins.  Co.,  8 
La.  Ann.  708,  709,  48  Am.  Dec.  405. 

The  use  of  the  word  "from,"  in  a  marine 
policy  on  a  voyage  from  Amsterdam,  entered 
into  after  the  underwriters  had  refused  to 
insure  "at  and  from"  Amsterdam,  was  con- 
strued to  cover  damages  to  the  vessel  while 
lying  in  the  Texel  waiting  for  cargo,  al- 
though it  was  the  custom  for  vessels  of  the 
size  of  the  insured  vessel  to  take  part  of 
their  cargo  to  Amsterdam  and  part  to  the 
Texel.  Mey  v.  South  Carolina  Ins.  Co.  (S. 
G.)  8  Brev.  329. 

As  ezolnslve  as  to  time. 

The  word  "from."  in  speaking  of  the 
time  from  a  certain  day,  generally  excludes 
the  day  to  which  it  relates.  People  v.  Hom- 
beck,  61  N.  Y.  Supp.  978,  SO  Misc.  Rep.  212; 
Bigelow  V.  Willson,  18  Mass.  (1  Pick.)  485, 
495;  Kendall  v.  Klngsley.  120  Mass.  94,  95; 
Rand  v.  Rand,  4  N.  H.  2G7,  276. 

Lord  Mansfield,  in  Pugb  r.  Duke  of 
Leeds,  Cowp.  714,  717,  after  an  extensive 
review  of  the  authorities,  says  "Courts  of 
justice  ought  to  construe  the  words  of  par- 
ties so  as  to  effectuate  their  deeds  and  not 
destroy  them,"  and  that  "  *from  the  date' 
may  in  vulgar  use,  and  even  in  strict  pro- 
priety of  language,  mean  either  inclusive  or 
exclusive."  He  says  that  the  cases  "for  200 
years  had  only  served  to  embarrass  a  point 
which  a  plain  man  of  common  sense  and  un- 
derstanding would  have  no  difficulty  in  con- 
struing." Thus  the  term  "from,"  in  a  stat- 
ute allowing  the  lands  of  the  deceased  debtor 
to  be  sold  under  execution,  but  prohibiting 
it  from  being  done  after  the  expiration  of  18 
months  from  the  date  of  the  letters  of  ad- 


ministration upon  his  estate,  was  construed 
to  include  the  terminus  a  quo,  and  therefore 
a  sale  on  the  Ist  day  of  May,  1821,  was  held 
valid,  though  the  letters  of  administration 
were  dated  on  the  1st  of  November,  1819. 
Griffith  V.  Bogert,  59  U.  S.  (18  How.)  158i;  163, 
15  L.  Ed.  307;  Price  v.  Whitman,  8  Cal.  412, 
415;  Wilcox  v.  Wood  (N.  Y.)  9  Wend.  846, 
348. 

"It  is  now  well  settled  as  a  general  role 
that  when  an  act  is  to  be  done  within  a 
given  number  of  days  from  the  date  or  day 
of  the  date  or  act  done,  the  day  of  the  date 
is  excluded:  otherwise,  an  act  to  be  done  in 
one  day  must  be  done  on  the  same  day,  and, 
as  there  is  no  fraction  of  a  day,  such  stipu- 
lation must  create  an  obligation  to  do  it  in- 
stanter."  Per  Shaw,  C.  J.,  in  Inhabitants  of 
Seekonk  v.  Inhabitants  of  Rehoboth,  62 
Mass.  (8  Cush.)  871,  373. 

2  Rev.  St  H  24-28,  providing,  in  pro- 
ceedings upon  a  distress  for  rent,  that  five 
days  from  the  time  of  making  the  distress 
and  serving  the  notice  thereof  must  elapse 
before  an  appraisal  of  the  goods  can  be  noiade 
or  notice  of  sale  given,  should  be  construed 
to  mean  five  full  days  from  the  time  of  mak- 
ing the  distress  and  serving  the  notice  there- 
of; and  hence,  where  a  warrant  was  dated 
March  9th,  the  five  days  did  not  expire  until 
after  the  14th  of  March,  and  not  on  the  14th 
day  of  March,  and  therefore  the  earliest  day 
for  the  appraisal  and  for  giving  notice  of 
sale  was  the  15th  of  March.  Butts  v.  Ed- 
wards (N.  Y.)  2  Denio.  164,  167. 

Where  a  statute  provides  that  a  brook 
on  which  a  mill  has  been  erected  shall  be 
kept  open  and  free  for  the  passage  of  fish 
from  the  5th  day  of  May  to  the  5th  day 
of  July  in  each  year,  the  word  "from"  will 
be  construed  to  be  exclusive;  and  hence  the 
owner  of  the  mill  will  be  entitled  to  the  full 
use  of  water  until  the  6th  day  of  May. 
Peables  v.  Hannaford,  18  Me.  106,  10& 

The  word  "from,**  when  used  In  a  lease 
for  a  term  of  years  "from  the  1st  day  of*  a 
month,  will  operate,  when  there  is  nothing 
to  show  a  contrary  Intention  of  the  parties, 
to  exclude  such  1st  day  in  computing  the 
time  of  the  duration  of  the  lease.  Ordway 
V.  Remington.  12  R.  I.  319,  34  Am.  Rep.  646; 
Goode  V.  Webb,  62  Ala.  452,  453;  Atkins  v. 
Sleeper,  89  Mass.  (7  Allen)  487,  488. 

Under  a  lease  for  the  term  of  six  years 
from  the  1st  of  April,  1807,  ending  on  the  1st 
of  April,  1813,  the  rent  to  be  payable  on  the 
1st  day  of  April  during  the  six  years,  no  rent 
was  due  or  payable  until  the  1st  day  of 
April,  1808.  The  term  being  for  six  years 
from  the  1st  day  of  April,  1807,  such  day  was 
excluded,  and  not  a  part  of  the  term. 
Thornton  v.  Payne  (N.  Y.)  5  Johns.  74^  76* 

An  officer's  commission  to  hold  office 
during  the  term  of  four  years  from  the  2d 
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of  March,  1845,  means  that  the  day  of  date — 
that  Is,  the  2d  of  March,  1845— should  he 
excluded;  and  hence  such  officer  is  In  office 
on  the  2d  of  March,  1849.  Best  t.  Polk,  85 
U.  S.  (18  Wall.)  112,  119,  21  L.  Ed.  805. 

The  use  of  the  word  "from,"  In  a  policy 
of  insurance  requiring  the  payment  of  an  as- 
sessment within  30  days  from  the  notice 
thereof,  is  to  be  construed  as  showing  that 
the  time  is  to  be  computed  by  excluding  the 
day  on  which  the  notice  Is  received  and  in- 
cluding the  thirtieth  day  thereafter.  Pro- 
tection Life  Ins.  Go.  v.  Palmer,  81  111.  88,  95. 

The  word  "from,"  in  Ac«  March  26,  1827, 
giving  five  years  from  the  day  of  entry  of  a 
Judgment  for  its  revival  by  scire  facias,  is  to 
be  construed  as  exclusive  of  the  day  on 
which  the  judgment  is  entered.  Where  the 
word  is  used  by  the  Legislature,  there  seems 
to  be  equal  reason  for  rejecting  minute  ver- 
bal criticisms  and  resorting  to  something 
more  reasonable  and  solid;  and  we  think 
that,  where  an  act  of  assembly  requires  a 
thing  to  be  done  within  a  certain  time  from 
a  prior  date,  and  perhaps  also  from  a  prior 
act,  and  the  party  by  not  doing  it  loses  his 
right,  as  in  limitation  laws,  by  which  the 
right  is  to  be  taken  away,  there,  in  relief  of 
the  party  and  to  preserve  him  from  loss,  the 
most  liberal  construction  ought  to  be  chosen, 
and  the  furthest  time  given  from  which  the 
reckoning  is  to  be  made.  Appeal  of  Green 
(Pa.)  6  Watts  &  S.  827.  328. 

Under  St  1844,  c.  123,  providing  that, 
when  no  person  shall  appear  to  discharge 
the  taxes  duly  assessed  on  lands  owned  by 
nonresidents  within  nine  months  from  the 
date  of  the  assessment,  the  collector  shall 
certify  the  same  to  the  treasurer  of  the  town, 
the  owner  of  the  land  has  the  full  period  of 
nine  months,  excluding  the  day  of  the  as- 
sessment, in  which  to  discharge  the  tax,  and 
a  certificate  made  within  such  period  of  nine 
months  is  void.  When  a  statute  requires  an 
act  to  be  performed  in  a  certain  time  from 
the  date  of  some  transaction,  the  day  of  such 
date  is  excluded  in  the  computation  of  the 
time.  Flint  v.  Sawyer,  30  Me.  (17  Shep.) 
226,  228,  229. 

The  use  of  the  word  "from,"  In  a  con- 
tract providing  that  merchants  shall  have 
20  days  to  load  a  vessel,  counting  from  the 
day  of  readiness  until  the  day  of  dispatch, 
operates  to  exclude  the  day  of  readiness. 
Merritt  v.  Ona,  44  Fed.  369,  370,  11  L.  B.  A. 
724. 

A  marine  policy  was  issued  on  a  vessel 
upon  a  voyage  from  Santa  Martha  to  New 
York,  with  liberty  to  use  two  additional 
ports,  and  thereafter  an  additional  clause 
was  added  to  the  policy,  by  which  it  was 
agreed  for  an  additional  premium  that  the 
vessel  should  have  the  privilege  of  using 
three  additional  ports  on  the  voyage  from 


the  Spanish  Main  to  New  York.  In  an  ac- 
tion on  the  policy  it  was  held  that  the  word 
"from,"  in  the  additional  clause,  did  not  nec- 
essarily exclude  ports  upon  the  Main,  but 
that  the  policy,  as  modified  by  the  additional 
clause,  gave  the  vessel  the  right  of  stopping 
at  ports  upon  the  Main.  De  Peyster  y.  Sun 
Mut  Ins.  Co.,  19  N.  Y.  272,  277,  75  Am.  Dec 
331. 

Under  a  contract  giving  an  option  to 
purchase  land,  if  the  vendee  shall  so  elect 
after  investigation,  he  to  "have  three  months 
to  satisfy  himself,  and  after  that  time  this 
agreement  Is  to  be  null  and  void,"  the  con- 
tract is  to  be  understood  and  construed  as  if 
it  had  been  said  that  the  vendee  is  to  have 
three  months  from  the  date  of  the  instru- 
ment, and,  where  the  instrument  was  dated 
April  8th,  a  tender  made  on  July  8th  was 
within  time.  Blake  r.  Crowninshield,  9  N. 
H.  H.  304,  307. 

As  Inolnsive  mm  to  place. 

The  words  'from,"  "to,"  and  "at^  are 
taken  inclusively,  according  to  the  subject- 
matter.  Thus  authority  to  construct  a  rail- 
road or  turnpike  from  A.  to  B.,  or  beginning 
at  A.  and  running  to  B.,  is  held  to  confer 
authority  to  commence  the  road  at  some 
point  within  A.  and  to  end  It  at  some  point 
within  B.  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
S.  343,  346,  23  L.  Ed.  42a 

The  act  relating  to  the  construction  and 
alteration  of  the  highway  between  the  vil- 
lages of  H.  and  M.,  the  first  section  of  wjblch 
appointed  commissioners  to  improve  the  pub- 
lic road  leading  from  the  village  of  H.  to  the 
bank  of  a  creek  within  the  village  of  H.,  and 
thence,  along  or  near  the  bank  of  said  creek, 
to  the  village  of  M.,  must  l>e  reasonably  con- 
strued with  reference  to  the  subject-matter; 
and  it  appearing  that,  unless  it  was  adjudged 
to  Include  some  part  of  the  village  of  H., 
the  object  of  the  grant  could  not  be  accom- 
plished, nor  the  entire  road  be  made,  the 
word  "from"  is  to  be  taken  inclusively,  and 
so  construed  that  the  commissioners  will  be 
allowed  to  enter  upon  lands  within  the  lim- 
its of  the  village  of  H.  Smith  t.  Helmer 
(N.  Y.)  7  Barb.  416.  420. 

In  the  charter  to  a  railroad  company 
granting  the  privilege  of  constructing  a  road 
from  a  certain  city  to  a  certain  place,  "from" 
should  be  construed  inclusively,  and  to  mean 
that  in  the  construction  of  the  road  they 
have  the  right  to  enter  the  corporate  limits 
of  such  town  or  city.  Tennessee  &  A.  R.  Co, 
V.  Adams,  40  Tenn.  (3  Head)  590;  Appeal 
of  Western  Pennsylvania  R.  Co.,  99  Pa.  155, 
161. 

A  charter  giving  a  railroad  company 
power  to  construct  and  operate  a  railroad 
"from  the  city  of  Chicago  to  any  point  in 
the  town  of  Evanston,"  and  prohibiting  the 
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:«ilroad  from  nslii;  certain  streets  in  tlie 
dty  of  Chicago,  cannot  be  construed  as 
meaning  that  the  terminus  of  the  road  was 
to  be  the  boundary  of  the  city  of  Chicago, 
but  it  should  be  construed  to  mean  that  the 
road  may  run  from  any  point  in  the  city  of 
Chicago.  The  words  "from"  and  •*to"  a 
place,  in  the  charter  of  a  railroad  company, 
have  been  frequently  construed  to  mean 
"from"  and  •*to"  a  point  within  the  place 
from  and  to  which  the  corporation  was  au- 
thorized to  construct  Its  road.  McCartney 
V.  Chicago  &  B.  R.  R.  Co.,  112  111.  611,  C26; 
Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  &  B. 
Ry.  Co.,  112  111.  589,  598. 

The  word  "from,"  in  the  charter  of  a 
railroad  company,  requiring  it  to  build  a 
railroad  from  the  borough  of  Brie  at  a  time 
when  the  borough  is  within  certain  limits, 
requires  the  railroad  to  be  constructed  with- 
in such  limits,  although  the  borough  is  en- 
larged before  the  road  is  constructed,  and 
therefore  the  mere  building  of  the  road  to 
the  enlarged  portion  of  the  borough  is  not  a 
sufficient  compliance  with  the  charter.  Com- 
monwealth ▼.  Erie  &  N.  E.  R.  Co.,  27  Pa.  (8 
Casey)  889-352.  67  Am.  Dec.  471. 

In  an  ordinance  authorizing  the  grading, 
etc.,  of  C.  avenue  from  D.  street  to  K.  street, 
C.  avenue  having  been  graded  to  about  the 
middle  of  D.  street,  would  authorize  the  grad- 
ing of  C.  avenue  from  the  center  of  D.  street; 
that  is,  from  the  part  of  the  street  which 
had  been  previously  graded.  The  word  as 
used,  when  saying  "from"  a  street,  does  not 
necessarily  mean  from  its  nearest  line,  but 
may  mean  from  any  part  of  the  street,  ac- 
cording to  existing  circumstances.  City  of 
Pittsburg  V.  Cluley,  74  Pa.  (24  P.  F.  Smith) 
259,  261. 

When  used  in  a  conveyance  "from"  is 
generally  a  term  of  exclusion;  but,  where  the 
land  conveyed  is  bounded  on  a  river  or  stream 
where  the  tide  does  not  ebb  or  flow,  'the 
boundaries  by  construction  of  law  extend  to 
the  center  or  thread  of  a  stream.  Bradley 
V.  Rice,  18  Me.  (1  Shop.)  198.  201,  29  Am. 
Dec.  501. 

Where  an  indictment  for  burglary  char- 
ged that  defendant  feloniously  took  and  car- 
ried away  certain  chattels  "from  a  dwelling," 
Instead  of  "in  a  dwelling,"  as  the  offense  is 
described  in  Code,  f  3170,  the  words  "from 
a  dwelling"  do  not  have  the  same  import  as 
"in  a  dwelling,"  but  might  be  treated  as  sur- 
plusage, or  at  least  as  a  matter  of  descrip- 
tion.   Moore  v.  State,  40  Ala.  49,  51. 

As  Inolnslve  as  to  time. 

The  words  "ftom,"  "to,"  and  "at"  are 
taken  inclusively,  according  to  the  subject- 
matter.  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S. 
843,  346,  23  L.  Ed.  428. 

Where  a  computation  of  time  is  to  be 
made  from  any  particular  act  or  time,  the 


word  "from"  means  that  the  day  on  which 
the  act  is  done,  or  the  day  of  the  date,  is  to 
be  included.    Swift  v.  Tousey,  5  Ind.  196, 19a 

The  word  "from,"  in  the  computation  of 
a  date,  is  not  necessarily  exclusive,  and  in 
computing  the  time  of  a  contract  of  service 
from  a  certain  date.  If  It  appears  that  plain- 
tiff entered  into  the  service  under  the  con- 
tract on  the  day  of  its  date,  such  day  will 
be  included.  Wilkinson  v.  Gaston,  9  Q.  B. 
•187,  145. 

In  a  lease  of  premises  from  a  certain 
day,  such  day  is  included  in  the  term.  Reg. 
V.  St  Mary,  Warwick,  18  Eng.  Law  &  Eq. 
809,  814;  Hopkins  v.  Helmore,  8  Adol.  &  E. 
463;  Deyo  v.  Bleakley  (N.  Y.)  24  Barb.  9,  11; 
Meeks  v.  Ring,  4  N.  Y.  Supp.  117;  Mallory 
▼.  Hiles,  61  Ey.  (4  Mete.)  58;  People  v.  Clark, 
1  Cal.  406. 

The  word  "from,"  in  a  lease  of  land  for 
one  year  from  the  1st  day  of  April,  does  not 
show  that  the  lessee  is  entitled  to  the  term 
until  the  expiration  of  the  1st  day  of  April 
on  the  succeeding  year;  but  the  term  includes 
the  1st  day  of  April  of  the  year  when  the 
term  commenced,  and  expires  on  the  last  day 
of  March  of  the  succeeding  year.  "It  is  un- 
deniably true  that  there  has  not  been  entire 
uniformity  in  the  rules  laid  down  by  courts 
in  reference  to  the  computation  of  time,  but 
the  diversity  in  the  rule  appears  to  have  been 
caused  by  a  desire  so  to  apply  it  as  not  to 
work  injustice.  The  parties  to  this  trans- 
action doubtless  had  in  view  the  universal 
understanding  of  the  country  that,  where  one 
rents  lauds  or  tenements  for  a  year  from  the. 
1st  day  of  April,  the  tenant  has  the  right  to 
enter  on  the  day  named,  and  that  term  ceases 
on  the  last  day  of  March  ensuing."  Marys 
V.  Anderson,  24  Pa.  (12  Harris)  272,  27a 

A  note  for  a  certain  sum,  with  interest 
"from  1835,"  means  from  the  beginning  of  the 
year  1835,  and  not  from  or  after  its  expira- 
tion.   Evans  v.  Sanders  (Ala.)  8  Port  497,  499. 

"From,"  as  used  in  the  by-laws  of  an 
association  providing  that  a  suspended  mem- 
ber, to  become  reinstated,  must  pay  all  sums 
called  for  before  the  date  of  reinstatement 
within  60  days  from  the  date  of  suspension, 
includes  the  day  of  date.  Supreme  Council 
A.  L.  H.  V.  C^tee,  89  Fed.  941,  946,  82  C. 
C.  A.  436  (citing  Best  v.  Polk,  85  U.  S.  [18 
Wall.]  112,  21  L.  Ed.  805). 

Act  Feb.  18,  1867,  declaring  that  there  is 
"levied  a  uniform  levy  tax  in  a  certain  dis- 
trict, payable  annually  on  or  before  May  1st 
in  each  year  from  May  1,  1868,"  means  that 
the  first  payment  should  be  on  May  1,  1868, 
and  not  on  May  1,  1869.  Carlisle  v.  Yoder, 
12  South.  255,  69  Miss.  384. 

A  statute  relative  to  the  title  to  Indian 
land  provided  that  it  should  be  inalienable 
for  five  years  "from  the  day  of  the  date"  of 
the  patent  therefor.   Held,  that  the  land  could 
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be  aHenated  on  the  fifth  annlyersary  of  the 
date.  Taylor  t.  Brown,  40  N.  W.  625,  526,  5 
Dak.  885. 

In  Rev.  St  §  8331,  proyiding  that,  where 
labor  or  services  are  continuous  from  the  Ist 
day  of  November,  or  the  day  prior  thereto, 
to  a  date  beyond  the  let  day  of  May  follow- 
ing, the  claim  for  a  lien  shall  be  filed,*  etc., 
"from"  is  used  inclusively.  McGinley  v.  Lay- 
pock,  68  N.  W.  871,  872,  94  Wifl.  205. 

Separation  implied. 

A  grant  to  take,  use,  and  appropriate 
water  from  a  pond  does  not  vest  title  to  all 
the  water  in  the  pond,  but  the  language  im- 
plies a  separation,  and  requires  the  act  of 
taking  or  appropriating,  and  hence  such  grant 
did  not  constitute  a  surrender  of  the  right  to 
grant  similar  franchises.  Rockland  Water 
Ck).  V.  Camden  &  R.  Water  Co.,  16  Atl.  785, 
790,  80  Me.  544,  1  L.  R.  A.  388. 

The  word  "from,"  In  an  agreement  to  de- 
liver at  a  certain  place  a  quantity  of  water 
through  and  from  a  pipe,  fiume,  or  conduit, 
simply  expresses  the  general  idea  of  separa- 
tion, and  would  not  change  the  meaning  of 
the  contract  if  omitted,  as  no  water  running 
in  the  obligor's  pipe  could  possibly  be  deliver- 
ed in  any  manner  whatever  without  being 
taken  from  said  pipe.  Some  of  the  definitions 
of  "from"  given  by  Webster  are  "out  of  the 
neighborhood  of ;  leaving  behind;  out  of ;  tbe 
antithesis  and  correlative  of  to."  Sefton  v. 
Prentice,  87  Paa  641,  642,  108  Cal.  67a 

FBOM  AJfD  AKTEB. 

In  devise  of  remainder 

"From  and  after,"  as  used  In  a  bequest 
to  a  person  from  and  after  his  attaining  a 
given  age,  makes  the  bequest  prima  fade  con- 
tingent Post  T.  Herbert's  Ez'rs,  27  N.  J.  Eq. 
(12  C.  B.  Green)  540,  543. 

The  words  "from  and  after,"  or  like  ex- 
pressions used  in  wills  as  relating  to  the  ter- 
mination of  the  life  estate,  do  not  postpone 
the  vesting  of  the  estates  in  remainder  until 
the  death  of  the  life  tenant,  but  rather  refer 
to  tbe  period  when  the  remaindermen  would 
become  entitled  to  the  estates  in  possession. 
Corse  V.  Chapman,  47  N.  B.  812,  813,  153  N. 
Y.  466;  Hersee  v.  Simpson,  48  N.  B.  890,  891, 
154  N.  Y.  496;  McGillis  v.  McGillis,  49  N. 
B.  145,  147,  154  N.  Y.  532;  Moore  v.  Lyons 
(N.  Y.)  25  Wend.  119.  144;  Ackerman  v.  Gor- 
ton, 67  N.  Y.  63,  66;  Taggart  v.  Murray,  53 
N.  Y.  233;  Gibson  v.  Walker,  20  N.  Y.  476, 
484;  In  re  Grossman,  1  N.  Y.  Supp.  103,  104, 
48  fiun,  617;  Nelson  v.  Russell,  31  N.  E.  1008, 
1009,  135  N.  Y.  137;  Livingston  v.  Greene,  62 
N.  Y.  118,  123;  Haug  v.  Schumacher,  64  N. 
Y.  Supp.  310,  313,  50  App.  Div.  5G2;  Lyons  v. 
Weeks,  61  N.  Y.  Supp.  441,  443,  29  Misc.  Rep. 
714;  Bailey  v.  Love,  11  Atl.  280,  283,  67  Md. 
592. 


In  Oorae  v.  Chapman,  158  N.  Y.  406,  47 
N.  B.  812,  the  words  "from  and  after,"  as  re- 
lating to  the  termination  of  a  life  estate,  were 
considered,  and  it  was  held  that  an  absolnte 
estate  in  remainder  vested  at  the  time  of 
testator's  death,  subject  to  open  and  let  in 
any  grandchild  or  grandchildren  born  after 
the  death  of  the  testator.  Manhattan  Real 
Estate  &  Building  Ass'n  v.  Cudlipp,  80  N.  Y. 
Supp.  993,  995,  80  App.  Div.  532. 

"The  cases  are  common  which  hold  that 
adverbs  of  time,  such  as  *when,*  *then,'  *after,* 
*from  and  after,'  etc,  in  the  devise  of  a  re- 
mainder limited  upon  a  life  estate,  are  to  be 
construed  merely  as  relating  to  the  time  of 
the  enjoyment  of  the  estate,  and  not  to  the 
time  of  its  vesting  in  interest,  and  that  tbe 
law  favors  such  a  construction  of  a  will  as 
will  avoid  the  disinheritance  of  remainder- 
men who  may  happen  to  die  before  the  de- 
termination of  the  precedent  estatea"  In  Con- 
nelly V.  O'Brien,  60  N.  B.  20,  166  N.  Y.  406, 
the  Court  of  Appeals  carried  ttiis  doctrine  so 
far  as  to  hold  that  where  testator  gave  his 
property  to  his  widow  during  her  life,  and  to 
such  of  her  children  that  may  then  be  alive, 
the  adverb  was  intended  by  him  to  refer  to 
the  time  of  his  own  death,  and  not  to  that 
of  his  widow,  and  that  consequently  a  daugh- 
ter who  survived  him,  but  died  before  the 
widow,  took  a  vested  share.  Ackerman  v. 
Ackerman,  71  N.  Y.  Supp.  780,  781,  63  App. 
Div.  370. 

As  ezolasive  as  to  time. 

"From  and  after"  have  no  certain  or 
legal  meaning  that  can  be  accepted  as  a 
guide  under  all  circumstances,  but  it  is  gen- 
erally accepted  as  a  rule  that  they  exclude 
the  day  from  which  the  reckoning  is  to  be 
made,  and  in  order  to  avoid  the  application 
of  it  as  a  rule  of  construction  there  must  be 
something  in  the  act,  or  the  result  of  a  literal 
application  of  the  words  to  the  subject  treat- 
ed hy  it,  to  indicate  a  contrary  intent;  and 
they  are  so  used  in  an  act  providing  that  it 
shall  "take  effect  and  be  in  force  from  and 
after  Its  passage  and  publication."  O'Connor 
V.  City  of  Fond  du  Lac,  85  N.  W.  327,  330, 
109  Wis.  253,  53  L.  R  A.  831  (citing  Stewart 
V.  McSweeney,  14  Wis.  468;  McGinley  v.  Lay- 
cock,  94  Wis.  205,  68  N.  W.  871);  Parkinson 
V.  Brandenburgh,  28  N.  W.  919,  920,  35  Minn. 
294,  59  Am.  Rep.  326;  State  v.  Messmore,  14 
Wis.  163;  Duncan  v.  Cobb,  32  Minn.  460,  21 
N.  W.  714;  Arnold  v.  United  States,  13  U. 
S.  (9  Cranch)  104,  107,  8  L.  Ed.  671;  Leaven- 
worth Coal  Co.  V.  Barber,  27  Paa  114,  115, 
47  Kan.  29. 

A  statute  providing  that  it  shall  take 
effect  from  and  after  the  passing  thereof  does 
not  mean  that  it  shall  take  effect  immediate- 
ly, without  waiting  for  the  expiration  of  the 
day  on  which  it  passed,  though  it  is  a  gen- 
eral rule  that,  where  the  computation  is  to 
be  made  from  an  act  done,  the  day  on  which 
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It  Is  done  Is  to  be  Included;  bnt  to  apply  such 
a  role  in  computing  the  time  when  a  statu- 
tory enactment  shall  take  effect  would  in- 
clude ihe  whole  of  the  day  on  which  it  was 
enacted,  and  thereby  give  the  statute  a  re- 
troactlTe  effect,  which  cannot  be  allowed. 
Bonis  T.  lieonard,  118  Mass.  502,  505, 19  Am. 
Bcp.  47a 

Act  Sept  1, 1871,  regulating  interest,  pro- 
Tides  **ttiis  act  sliall  take  effect  and  be  in 
force  from  and  after"  the  1st  day  of  Septem- 
ber, 1871.  Held,  that  the  words  "from  and 
after,"  used  in  such  connection,  fixed  the  date 
named  as  a  point  or  period  of  time,  after 
which  the  rule  prescribed  by  the  act  is  to 
preyail,  and  that  the  1st  day  of  September, 
1871,  was  to  be  excluded,  since,  if  the  in- 
tention had  been  to  include  that  day,  the  lan- 
guage would  have  been  "on  and  after."  **The 
rule  in  regard  to  the  computation  of  time  is 
that,  when  the  computation  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act 
was  done  must  be  included,  but  when  the 
computation  is  to  be  from  the  day  itself,  and 
not  from  the  act  done,  then  the  day  on  which 
the  act  was  done  mufift  be  excluded."  Handley 
▼.  Cunningham's  Trustee,  75  Ky.  (12  Bush) 
401,  403;  Wood  v.  Ck)mmonwealth,  74  Ky.  (11 
Bush)  220,  221 ;  Chiles  v.  Smith's  Heirs,  52 
Ky.  (13  B.  Mon.)  461;  Bellasis  r.  Hester,  1 
Ld.  Baym.  280. 

The  Pennsylvania  act  of  assembly,  di- 
recting tliat  from  and  after  the  passing  of 
the  act  no  person  should  be  subject  to  pros- 
ecution for  libel  by  indictment,  refers  to  in- 
dictments found  after  the  law  was  enacted; 
the  expressions  of  the  Legislature  being  in 
the  future  sense  and  not  retrospective.  Com- 
monwealth V.  Duane  (Pa.)  1  Bin.  600,  609. 

A  statute  providing  that  from  and  aftar 
the  year  1900  certain  property  should  be  li- 
able to  a  city  tax  rate  can  only  be  interpret- 
ed as  ^eluding  the  year  1900.  A  point  of 
time  cannot  be  within  the  year  1900  when 
its  beginning  is  fixed  as  from  and  after  the 
year  1900.  No  moment  of  time  can  be  said 
to  be  after  a  given  year  until  that  year  lias 
elapsed  and  passed.  In  its  grammatical 
sense  the  word  "from,"  when  referring  to  a 
certain  point  as  a  terminus  a  quo,  always 
excludes  that  point  SMndall  v.  City  of  Balti- 
more, 49  Atl.  645,  647,  93  Md.  526. 

As  inolaaiv«  as  to  time. 

"Prom  and  after,"  if  used  in  reference 
to  an  act  done,  is  inclusive  of  the  day,  but, 
if  "from"*  a  day,  it  is  exclusive,  so  that,  if  it 
is  from  and  after  an  act  done,  the  time  com- 
mences immediately  upon  the  act  being  done. 
Chicago  Title  &  Trust  Co.  v.  Smyth,  62  N. 
W.  792,  793,  94  Iowa,  401  (citing  Wadsworth 
V.  Smith,  43  Iowa,  439). 

Where  a  statute  provides  that  it  shall 
take  effect  from  and  after  the  passing  of  the 
act,  it  takes  effect  immediately.    Arnold  v. 


United  States,  13  U.  S.  (9  Cranch)  101,  120» 
3  L.  Ed.  671.  It  is  a  general  rule  that  when 
computation  of  time  is  to  be  made  from  an 
act  done,  the  day  on  which  the  act  is  done 
is  to  be  included.  Taylor  v.  Brown,  18  Sup. 
Ct  549,  551,  147  U.  S.  6i0.  37  L.  Bd.  313. 
Act  April  18,  1883  (80  Ohio  Laws,  p.  169), 
amending  Rev.  St.  f  6710,  providing  that 
it  should  **take  effect  and  be  in  force  from 
and  after  its  passage,"  should  be  construed 
to  include  the  date  on  which  it  was  enacted. 
When  the  computation  is  to  be  made  from 
an  act,  the  day  on  which  it  is  done  is  in- 
cluded. Arrowsmith  v.  Hemmering,  39  Ohio 
St  673,  578.  A  statute  providing  that  it 
should  take  effect  from  and  after  the  passage 
of  the  act  means  that  it  shall  go  into  opera- 
tion on  the  day  on  which  it  is  approved,  and 
has  relation  to  the  first  moment  of  that  day, 
and,  so  far  as  it  concerns  the  commencement 
or  termination  of  public  laws,  a  day  is  an 
indivisible  portion  of  time.  In  re  Welman, 
20  Vt  654,  658,  29  Fed.  Cas.  681;  In  re 
Howes,  21  Vt  619,  12  Fed.  Cas.  715;  The 
Ann,  1  Fed.  Cas.  927;  Lapeyre  v.  United 
States,  84  U.  S.  (17  Wall.)  191,  198,  21  L.  Ed. 
606. 

An  act  of  Parliament  which  is  to  take 
effect  •*from  and  after  the  passing  of  the 
act*'  operates  by  legal  relation  from  the  first 
day  of  the  session.  Latless  v.  Patten,  4 
Term  R.  660. 

An  act  laying  duties  on  goods  imported 
*from  and  after  the  passage  of  the  act" 
takes  effect  the  beginning  of  the  day  on 
which  it  is  passed,  and  not  from  the  time  of 
its  being  signed  by  the  President  United 
States  V.  Williams,  28  Fed.  Cas.  677. 

FBOM  AND  THROUGH  THE  MOTHER. 

"From  and  through  the  mother,'*  as  used 
in  Rev.  St.  Tex.  art  1657,  providing  that 
illegitimate  children  shall  be  capable  of  in- 
heriting from  and  through  the  mother,  con- 
fines the  general  right  of  inheritance  to  the 
mother  and  her  lineal  ascendants,  so  that 
it  will  not  go  to  the  mother's  brothers  and 
sisters.  Blair  r.  Adams  (U.  S.)  59  Fed.  243, 
246. 

FROM  AND  TO. 

Where  a  release  of  a  legacy  given  in  a 
will  is  in  full  of  all  demands  "from  the  be- 
ginning of  the  world  to  the  day  of  its  date/' 
it  will  not  discharge  a  claim  of  the  releasor 
against  the  estate  of  testator  which  did  not 
exist  at  the  time  the  release  was  given. 
Rapp  V.  Rapp,  6  Pa.  (6  Barr)  45,  50. 

A  contract  for  the  shipment  of  freight 
''from  and  to  N.  and  C,  with  stations  on  the 
line  of  said  road  between  those  points," 
refers  to  the  carriage  of  goods  from  and  to 
N.  and  C,  and  from  and  between  interme- 
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dlnte  points  and  N.  and  C,  and  does  not  in- 
clude the  carriage  of  freight  from  one  Inter- 
mediate point  to  another  such  station.  Bal- 
timore &  O.  R.  Oo.  y.  Pittsburg,  a  ft  St  U 
tt.  Co.  (U.  8.)  55  Fed.  701,  702. 

A  contract  for  the  sale  and  delivery  at 
a  certain  place  of  'from  1,000  to  3,000  bush- 
els of  potatoes"  implies  that  the  seller  has 
the  right  to  deliver  any  quantity  he  chooses 
within  the  range  of  the  terms  of  the  con- 
tract—that is,  between  1,000  and  3,000  bush- 
els— and  is  not  bound  to  make  his  election 
until  they  arrive  at  the  place  of  delivery. 
Small  V.  Quincy,  4  Me.  (4  Greenl.)  497,  500. 

An  agreement  as  to  certain  goods,  "from 
200  to  600  tons,"  for  delivery  between  two 
certain  dates,  should  be  construed  to  mean 
that  the  purchaser  would  accept  any  amount 
of  such  goods  between  the  two  limits. 
Wheeler  v.  New  Brunswick  &  C.  R.  CJo.,  5 
Sup.  Ct  1061,  1065,  115  U.  S.  29,  29  L.  Ed. 
341. 

"From,**  as  used  in  Gen.  Laws,  c.  112, 
S  4,  making  It  an  offense  for  any  person  to 
have  in  his  possession  any  ruffled  grouse 
from  the  1st  day  of  January  to  the  1st  day 
of  October,  should  be  construed  as  equivalent 
to  "between."  State  v.  Stone,  38  Atl.  654, 
20  R.  I.  269. 

A  marine  policy  on  a  voyage  described 
as  "from  Boston  to  St  Thomas  and  a  mar- 
ket in  the  West  Indies"  is  to  be  construed 
as  covering  a  voyage  from  Boston  to  St 
Thomas,  and  from  thence  to  other  ports  in 
the  West  Indies,  until  the  vessel  finds  a  mar- 
ket in  which  it  can  dispose  of  its  cargo.  De- 
blois  V.  Ocean  Ins.  Co.,  33  Mass.  (10  Pick.) 
303,  308,  28  Am.  Dec.  245. 

FROM  DATE. 

"From  the  date"  was  said  by  Lord 
Mansfield,  in  Pugh  v.  Duke  of  Leeds,  Gowp. 
714,  to  be  synonymous  with  the  phrase  "from 
the  day  of  the  date."  Kimm  v.  Osgood's 
Adm'r,  19  Mo.  60,  61;  Oatman  v.  Walker,  33 
Me.  67,  70;  Blgelow  v.  Willson,  18  Mass.  (1 
Pick.)  485,  494. 

As  ezolnsive* 

"From  the  date,**  as  used  in  a  contract 
reciting  the  conveyance  of  real  estate  by 
deed  dated  November  25,  1848,  and  cove- 
nanting that  if,  at  the  expiration  of  one  year 
from  the  date  of  such  deed,  the  grantee 
should  prefer  to '  reconvey  the  land  and 
house,  and  should  offer  to  do  the  same,  the 
grantor  should  accept  such  reconveyance, 
paying  therefor  a  certain  sum,  has  precisely 
the  same  meaning  as  "from  the  day  of  the 
date."  The  date  of  a  deed  is  not  the  hour 
or  minute  when  the  deed  was  executed,  but 
a  memorandum  of  the  day  when  the  deed 
was  delivered.    This  day  in  a  legal  sense  is 


an  indivisible  point  of  time,  there  being  no 
fraction  of  a  day.  On  this  principle  the  day 
on  which  the  instrument  is  dated,  in  the 
computation  of  time,  is  excluded.  Novem- 
ber 26, 1849,  was  the  day  on  which  the  gran- 
tee was  bound  to  make  the  offer  of  a  recon- 
veyance of  the  estate.  Oatman  v.  Walker, 
33  Me.  67,  70. 

A  guaranty  of  all  the  notes  of  the  pro- 
spective debtor,  discounted  by  the  guarantee, 
which  are  presented  to  the  guarantee  "from 
time  to  time  from  date"  of  contract,  means 
after  date  hereof,  and  hence  does  not  cover 
a  note  discounted  on  the  day  of  the  contract 
Peoria  Savings,  Loan  &  Trust  Co.  v.  Blder, 
45  N.  B.  1083,  1085,  165  111.  55. 

"From  date,"  when  used  in  a  lease  to 
designate  the  commencement  of  a  term,  has 
precisely  the  same  meaning  as  from  the  day 
of  the  date,  and  excludes  such  day.  Blge- 
low T.  Willson,  18  Mass.  (1  Pick.)  485,  494. 

As  Inolusive. 

"From  the  date,"  as  used  in  a  contract 
which  contemplates  that  a  present  Interest 
Is  to  commence  from  the  date,  will  be  con- 
strued as  including  the  date  of  the  day;  but, 
where  It  is  used  merely  to  fix  a  terminus 
from  which  to  compute  time,  the  day  is  in  all 
cases  excluded.  Pearpolnt  v.  Graham,  19 
Fed.  Gas.  60,  65.  And  it  is  accordingly  held 
that  where  a  bond  was  dated  on  the  22d  of 
July,  1818,  payable  in  five  years  from  the 
date,  a  scire  facias  quare  executio  non  might 
issue  on  the  22d  day  of  July,  1823.  Lysle  v. 
Williams,  15  Serg.  &  R.  135,  13a 

"From  the  date,"  as  used  in  a  life  in- 
surance policy  providing  that  the  full 
amount  of  the  policy  should  only  be  paid  in 
the  event  insured  died  after  one  year  "from 
the  date"  of  the  policy,  and  where  the  policy 
took  effect  on  the  day  of  its  date,  should  be 
construed  inclusively,  ratjber  than  exclusive- 
ly, and  in  computing  the  year  the  day  of  the 
date  of  the  policy  should  be  excluded.  Walk- 
er V.  John  Hancock  Mnt  Life  Ins.  Go.,  45 
N.  E.  89,  90,  167  Mass.  188. 

As  used  in  articles  of  copartnership  to 
continue  for  four  years  from  the  date  of  the 
contract,  "from"  is  equivalent  to  the  state- 
ment, in  a  declaration  in  an  action  relating 
to  such  contract,  that  the  commencement  of 
the  four  years  of  Its  continuance  was  to  be 
with  the  day  of  the  date  of  the  contract 
"A  datu"  does  not  exclude  the  date,  and  it 
was  the  same  with  "cum  datu"*;  but  "a 
datu"  and  "a  die  datus"  are  not  the  same. 
Selgnoett  v.  Nogulre,  2  Ld.  Raym.  1241,  1242. 

FROM  THE  DAT. 

The  term  **from  the  day"  to  equivalent 
to  "from  the  day  of  the  dnte,*'  and  the  day 
on  which  the  act  is  done  is  included  tn  count- 
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ing  from  that  act    Oromelien  t.  Brink,  29 
Pa.  (5  Casey)  622»  62i. 

As  6Z0llUdT«« 

''From  the  day  of  the  date,"  when  used 
In  a  lease  to  designate  the  commeDcement 
of  a  term,  has  preoieely  the  same  meaning 
as  "from  the  date,"  and  excludes  such  day. 
No  moment  of  time  can  be  said  to  be  after 
a  glTen  day  until  that  day  has  expired. 
Blgelow  ▼.  WUlson,  18  Mass.  (1  Pick.)  485, 
494. 

A  policy  of  Insurance,  Insuring  the  life 
of  one  for  one  year  from  the  day  of  the  date 
thereof,  excludes  the  day  of  the  date  of  the 
policy.  In  re  Sir  Robert  Howard,  2  Salk. 
625. 

As  inelnsiTe. 

In  written  leases  the  phrase  "from  the 
day  of  the  date,"  or  "from  the  date,"  may 
be  inclusive  or  exclusive  according  to  the 
context  or  subject-matter.  Where  there  Is 
no  stipulation  postponing  the  commencement 
of  the  lease,  the  day  of  the  demise  is  made 
Inclusive*  and  is  to  be  considered  in  com- 
puting the  time  of  the  commencement  and 
termination  of  the  lease.  Donaldson  v. 
Smith  (Pa.)  1  Ashm.  197. 

18  Stat.  420,  providing  that  the  title  to 
lands  acquired  by  any  Indian  by  virtue 
thereof  shall  not  be  subject  to  alienation  or 
incumbrance,  either  by  voluntary  convey- 
ance or  the  Judgment,  decree,  or  order  of 
any  court,  and  shall  be  and  remain  inalien- 
able for  a  period  of  five  years  "from  the  day 
of  the  date"  of  the  patent  thereof,  should  be 
construed  to  Include  the  day  of  the  Issuance 
of  the  patent,  and  hence  the  land  may  be 
alienated  on  the  fifth  anniversary  of  such 
date.  Taylor  v.  Brown.  40  N.  W.  525,  526, 
6  Dak.  385. 


FROM  THE  XTEIiD. 

The  term  '*from  the  field,'*  in  a  statute 
making  It  criminal  to  steal  from  the  field 
any  grain  or  cotton  not  yet  severed,  was 
used  "to  point  out  a  particular  kind  of  prop- 
erty, to  wit,  the  products  of  or  outgrowth 
from  the  field  of  the  kind  designated  before 
they  were  gathered  by  the  owner,  and  not 
the  stealing  of  that  kind  of  property  In  any 
particular  locality."  Thus  the  word  "from" 
is  material,  and  an  indictment  charging  the 
stealing  of  com  in  the  field  is  fatally  de- 
fective.   State  V.  Shuler,  10  S.  O.  140,  141. 

The  words  "from  the  field."  in  a  statute 
describing  the  offense  of  stealing  grain  or 
cotton  from  the  field,  has  a  technical  and 
special  significance,  bound  to  and  Indicating 
products  or  outgrowth  from  the  field.  An 
Indictment  which  alleges  the  stealing  of  the 
com  "in  the  field"  is  an  Insufllclent  charge 
4WD8.&P.— 2 


of  the  crime.    State  ▼.  Nelson,  4  8.  B. 
703,  28  S.  O.  16. 

FROM  THE  GRASS  ROOTS  BOWN . 

In  an  action  for  the  price  of  mines  soldr 
where  the  defense  was  fraudulent  represen- 
tations, in  that  plaintiff  represented  that  the 
mines  would  yield  in  gold  not  less  than  10 
cents  per  yard  "from  the  grass  roots  down," 
it  was  contended  that  the  expression  "from 
the  grass  roots  down"  meant  in  mining  par- 
lance from  the  grass  roots  to  the  bed  rock, 
and  that  It  was  so  understood  by  miners; 
but  the  court  said  that  the  expression  "from 
the  grass  roots  down"  in  Its  literal  sense 
means  to  the  center  of  the  earth,  and  that 
if  it  has  a  signification  peculiar  to  the  lo- 
cality or  to  a  particular  industry  the  court 
would  not  take  notice  of  It,  and  it  should  be 
set  up  in  the  pleadings.  Martin  v.  Eagle 
Greek  Development  Ck).,  69  Pac.  216,  219,  41 
Or.  448. 

FROM  THE  PERSON. 

Oomp.  St  §  710,  providing  punishment 
for  larceny  from  the  person,  means  on  the 
person,  or  in  the  immediate  charge  and  cus- 
tody of  the  person,  from  whom  the  theft  is 
made.  For  Instance,  should  a  cane  or  um- 
brella be  taken  from  the  hand  of  a  person, 
or  a  barrow  that  he  was  wheeling,  or  tool 
with  which  he  was  employed,  or  horse  that 
he  was  driving,  leading,  or  holding  by  the 
bridle,  the  theft  would  be  "from  the  per- 
son." In  each  of  these  cases  the  rights  of 
the  person  to  Inviolability  would  be  encroach- 
ed upon,  and  his  personal  security  endan- 
gered, quite  as  much  as  if  his  watch  or  purse 
had  been  taken  from  bis  pocket  State  v. 
Eno,  8  Minn.  220,  222  (Gil.  44). 

"From  the  person,"  as  used  in  sectlor^ 
59  of  ah  act  concerning  crimes  and  punish 
ments,  defining  robbery  to  be  the  feloniou/« 
and  violent  taking  of  money,  goods,  etc., 
from  the  person  of  another  by  force  or  in- 
timidation, means  what  the  words  naturally 
import  and  an  allegation  in  an  indictment 
that  the  property  was  taken  from  another 
person  is  not  equivalent  to  the  term  "from 
the  person  of  another,"  as  used  In  th->  stat- 
ute.   People  T.  Beck,  21  GaL  885. 

The  phrase  "from  the  person  of  anoth- 
er," as  embraced  In  the  definition  of  robbery, 
does  not  require  that  the  taking  must  nec^ 
essarlly  be  from  the  actual  contact  of  the 
body,  but  if  it  Is  from  under  the  personal 
protection  that  will  snfllce;  but  the  sudden 
snatching  up  and  carrying  away  of  a  pistol 
with  intent  to  steal  is  not  robbery,  where 
there  was  no  intimidation  of  the  owner,  who 
was  near  the  pistol,  and  no  resistance  was 
offered  by  him  to  the  taking.  Jackson  v. 
State.  40  S.  E.  1001,  114  Ga.  826,  88  Am. 
St  Rep.  60. 
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Within  the  meaning  of  a  statute  declar- 
inf  that  If  any  person  by  force  or  yiolence, 
or  by  putting  In  fear,  steal  or  take  from  the 
person  of  another  any  property  that  is  the 
subject  of  larceny,  he  is  guilty  of  robbery, 
tlie  preposition  '*from"  does  not  convey  the 
idea  of  contact  or  propinquity  of  the  person 
and  property.  It  does  not  imply  that  the 
property  is  in  the  presence  of  the  person. 
The  thought  of  the  statute  as  expressed  in 
the  language  is  that  the  property  must  be  so 
in  the  possession  or  under  tbe  control  of  the 
individual  robbed  that  violence  or  putting  In 
fear  was  the  means  used  by  the  robber  to 
take  it  If  it  be  away  from  the  owner,  yet 
under  his  control  in  another  room  of  the 
house,  it  is  nevertheless  in  his  personal  pos- 
session; and  if  he  is  deprived  thereof  It  may 
well  be  said  it  is  taken  from  his  person. 
Goods  are  called  "personal  property"  in  the 
law,  and  presumed  to  accompany  the  person 
If  taken  from  the  owner,  tbis  relation  of 
owner  and  property  is  surrendered,  and  the 
goods  are  separated  from  the  person;  and 
so  in  the  case  where  defendant  by  violence 
boimd  the  prosecuting  witness,  and  thereby 
put  her  in  fear,  and  by  this  violence  extort- 
ed from  her  information  of  the  place  where 
she  kept  her  money  and  watch  in  another 
room  of  the  house,  and,  leaving  her  bound, 
went  into  that  room  and  took  the  property, 
it  was  taken  "from  her  person,"  in  the  sense 
of  the  words  as  used  in  the  statute.  State  v. 
Calhoun,  34  N.  W.  194,  196,  72  Iowa,  432,  2 
Am.    St.    Rep.    252. 

•Tbeft  from  the  person,"  within  Pen. 
Code,  §  763,  means  a  taking  of  property  from 
the  person  of  another  without  his  knowledge, 
or  so  suddenly  as  to  preclude  resistance. 
Wilson  V.  State,  3  Tex.  App.  63,  64. 

Pen.  Code,  art  745,  provides  that,  In 
order  to  constitute  the  offense  of  "theft  from 
the  person,"  it  is  necessary  that  the  follow- 
ing circumstances  concur:  (1)  The  theft 
must  be  from  tbe  person.  It  is  not  sufficient 
that  the  property  be  merely  in  the  presence 
of  the  person  from  whom  it  is  taken.  (2) 
The  tbeft  must  be  committed  without  the 
knowledge  of  the  person  from  whom  tbe 
property  Is  taken,  or  so  suddenly  as  not  to 
allow  time  to  make  resistance  before  tbe 
property  Is  carried  away.  (3)  It  is  only  nec- 
essary that  the  property  stolen  should  have 
gone  into  the  possession  of  the  thief.  It 
need  not  be  carried  away  In  order  to  com- 
plete the  offense.  Under  tbis  statute  it  is 
held  that  evidence  that  tbe  owner  of  stolen 
money  felt  some  one  touch  his  pocket  con- 
taining his  purse,  and  that  upon  looking 
around  quickly  he  saw  defendant's  hand, 
holding  the  purse,  pass  from  his  to  defend- 
anf  8  own  pocket.  Is  sufficient  to  prove  theft 
from  the  person.  Green  v.  State,  13  S.  W. 
784,  785,  786.  28  Tex.  App.  493. 

In  Dukes  v.  State,  22  Tex.  App.  192,  2 
S.  W.  690.  it  is  said  that  in  "theft  from  the 


person**  as  In  other  thefts,  the  offense  is  com- 
plete when  the  property  hat  gone  into  tbe 
possession  of  the  thief.  It  Is  not  essential 
to  the  completion  of  the  offense  that  the 
property  be  carried  away  by  the  thief.  The 
taldng  of  the  property  includes  the  carrying; 
away  thereof,  within  the  meaning  of  the 
statute.  Green  v.  State,  13  &  W.  784»  786, 
28  Tex.  App.  493. 

FROM  PLACE  TO  PLACE. 

"From  place  to  place,"  as  used  in  St. 
1855,  c.  215,  §  20,  prohibiting  the  transporta- 
tion of  spirituous  liquors  from  place  to  place 
in  the  state,  does  not  mean  only  from  towns 
or  counties,  or  such  other  territorial  divisions 
or  districts  as  have  been  or  may  be  estab- 
lished by  a  law  or  by  authority  of  the  com- 
monwealth. It  is  not  every  possible  removal 
of  spirituous  liquor  which  comes  within  the 
statute.  If  the  removal  were  only  on  the 
premises  of  the  owner,  or  from  one  to  an- 
other of  his  warehouses,  or  from  one  to  an- 
other part  of  his  shop,  it  would  not  be  from 
place  to  place  within  the  meaning  of  the 
statute;  but  the  transportation  from  one 
place,  whether  it  be  a  shop^  warehouse,  rail- 
road depot,  or  building  used  for  any  purpose 
whatever,  of  which  the  owner  has  no  pos- 
session and  in  which  he  has  no  interest,  to 
a  store  of  his  own  in  which  he  transacts  his 
usual  business,  is  a  thing  altogether  different 
in  itself,  and  is  a  transportation  from  place 
to  place.  Commonwealth  v.  Waters,  77  Mass 
(11  Gray)  81,  84. 

**From  place  to  place,"  as  used  In  St. 
1786,  c.  67,  §  4,  relative  to  the  laying  out  of 
roads,  and  authorizing  the  establishment  of 
roads  from  town  to  town  and  from  place  to 
place,  means  from  one  place  in  a  town  to  an- 
other place  in  the  same  town.  Common- 
wealth V.  Inhabitants  of  Cambridge,  7  Mass. 
158,  162. 

Where  statutes  regulating  hawkers  and 
peddlers  (Laws  1846,  c.  200;  Laws  1848,  c. 
63)  required  a  license  for  all  peddlers  travel- 
ing from  place  to  place,  the  term  "from  place 
to  place"  did  not  mean  from  a  place  In  one 
town  to  a  place  in  another  town,  but  in- 
cluded persons  traveling  about  from  one  place 
to  another  within  tbe  same  town.  Andrews 
V.  White,  32  Me.  388,  389. 


FROM  THElf  CE. 

Where  Insurance  was  on  a  ship  "at  and 
from  Liverpool  to  ports  and  places  in  China 
or  Manila,  all  or  any,  during  the  ship's  stay 
there  for  any  purpose,  and  from  thence  to 
her  port  of  discharge  in  the  United  King- 
dom," the  words  "from  thence"  meant,  not 
only  from  Manila,  but  from  ports  or  places 
in  China  or  Manila,  all  or  any.  Ashley  t. 
Pratt,  16  Mees.  &  W.  471.  481. 
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Trom  thence  hither,''  as  nsed  In  a  de- 
fcrlptlon  of  a  grant  as  certain  '*lotB  of 
meadow  ground  lying  over  againat  ye  apringe, 
where  a  passage  hath  been  used  to  ford  over 
from  this  island  to  the  malne  and  from 
tbance  hither/'  do  not  apply  to  any  bound- 
ary. They  are  descriptive  of  the  ford.  Ob- 
lenis  T.  Oreeth  (U.  S.)  97  Fed.  803,  d06. 

FROX  THENOEFOBTK. 

The  expression  'from  thenceforth,"  as 
used  In  Act  March  2,  1875,  §  4,  providing  for 
the  making  of  an  order  prohibiting  the  sale 
or  giving  away  of  spirituous  liquors  within 
three  miles  of  an  academy,  institute  of  learn- 
ing, or  university,  and  from  thenceforth  it 
should  not  be  lawful  to  loan  or  give  away 
spirituous  liquors  within  such  limits,  indi- 
cated the  beginning,  and  not  the  duration, 
of  the  operation  of  the  act  Wilson  v.  State, 
85  Ark.  414,  421. 

FBOM  THE  BENDinON  OF  JUDG* 
MENT. 

The  phrases  ''from  the  rendition  of  judg- 
ment," **next  after  Judgment,"  "next  after 
the  rendition  of  Judgment,"  "from  the  time 
of  rendering  Judgment,"  "after  entering  up 
final  Judgment,"  and  "after  Judgment  enter- 
ed of  record,"  occurring  in  various  statutes 
providing  that  certain  proceedings  may  be 
bad  within  fixed  times  after  the  event  desig- 
nated by  such  phrase,  all  refer  to  the  same 
time,  and  this,  according  to  an  intendment 
at  law  and  the  practice  of  the  New  Hamp- 
shire courts,  is  the  last  day  of  the  term  in 
which  the  record  shows  the  Judgment  to  have 
been  rendered,  unless  the  true  time  of  enter- 
ing the  Judgment  appears  upon  the  record. 
New  Hampshire  Strafford  Bank  v.  Cornell, 
2  N.  H.  824,  331. 

FBOX  TIME  TO  TIME. 

Where  a  deed  conveyed  all  the  right, 
title,  and  interest  which  the  grantor  had  in 
a  certain  invention  as  secured  to  him  by  let- 
ters patent,  and  also  all  rights  which  might 
be  secured  to  him  for  alterations  and  Im- 
provements from  time  to  time,  the  phrase 
"from  time  to  time"  imported  all  patents 
which  might  be  issued  thereafter  on  altera- 
tions and  improvements.  Philadelphia,  W. 
A  B.  R.  Co.  V.  Trimble,  77  U.  S.  (10  Wall.) 
367,  379,  19  L.  Ed.  948. 

The  expression  **from  time  to  ,tlme"  is 
not  equivalent  to  "from  term  to  term,"  as 
used  in  Acts  1892,  p.  38,  requiring  a  recogniz- 
ance to  bind  a  defendant  to  appear  before 
the  trial  court  from  term  to  term.  Forbes 
T.  State  (Tex.)  25  S.  W.  1072. 

''The  Century  Dictionary  defines  the 
phrase  'from  time  to  time'  to  mean  'occa- 
sionally*;  and  the  Universal  Dictionary  de- 


fines 'from  time  to  time'  to  mean,  %l  kitei^ 
vals;  now  and  then.* "  The  phrase  it  vseA 
in  such  meaning  in  Acts  1898,  c.  128,  |  96, 
which  directs  the  police  commissioners  •f 
Baltimore,  at  the  request  of  the  parte  com- 
missioners, to  detail  from  time  to  time  mem- 
bers of  the  regular  police  force  for  the  preser- 
vation of  order  in  the  parks.  Upshur  v. 
City  of  Baltimore,  51  Aa  953,  955,  94  Md. 
743. 

The  phrase  "from  time  to  time,**  aa  used 
in  the  Constitution,  authorizing  the  Legis- 
lature to  increase  the  number  of  Judges  of 
the  Supreme  Court  from  time  to  time,  means 
occasionally;  that  is,  as  occasion  requires, 
and  therefore  the  words  cannot  be  held  to 
mean  that  the  Legislature  may  not  decrease 
the  number  of  judges  after  an  Increase  there- 
of. State  V.  McBrlde,  70  Pac  25,  27,  29 
Wash.  335. 

FBOM  WHATEVEB  OAVSE. 

See  "Whatever  Cause,'* 


FRONT. 

See  "River  Fronf^ 
See,  also.  "In  Front  of.* 

In  a  deed  describing  a  tract  of  land  the 
language  used  was  ''front  thirty  rods,"  and 
the  contention  was  as  to  whether  the  land 
included  all  of  the  land  up  to  a  navigable 
stream  or  not  The  court  held  that  a  lot  of 
land  may  be  said  to  front  on  water,  but  not 
usually  to  front  on  another  piece  of  land; 
but  it  may  front  on  a  road.  But  in  this  case 
there  did  not  appear  to  be  any  road,  so  that 
it  appeared  to  front  on  the  water.  Proctor 
V.  Maine  Cent  B.  Co.,  52  AU.  933,  905,  96 
Me.  458. 

As  adjoining  or  borderlnc* 

"Fronting,"  as  used  in  Act  March  22, 
1895,  §  8  (P.  L.  p.  424),  requiring  «  petition 
for  review  of  an  improvement  assessment  to 
be  signed  by  the  owners  of  at  least  two- 
thirds  either  in  lineal  feet  or  in  area  of  the 
lands  and  real  estate  "fronting"  on  the  road 
or  section  of  road  to  be  improved,  means  ad- 
Joining  at  some  point  the  road  or  section  of 
road  involved.  Brlsman  v.  Board  of  Chosen 
Freeholders  of  Burlington  County,  45  AtL 
998,  999,  64  N.  J.  Law,  516. 

Lots  separated  in  a  dty  street  by  a  five- 
foot  strip  are  not  fronting  on  the  street, 
within  the  meaning  of  the  Kansas  City 
charter  of  1875,  providing  that  land  fronting 
on  the  street,  etc.,  shall  be  subject  to  assess- 
ment for  improvements  thereon.  Crane  v. 
French,  50  Mo.  App.  367,  369. 

Where  property  mortgaged  was  de- 
scribed as  being  on  the  left  bank  of  a  river 
and  as  having  a  certain  front  to  the  river. 
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^he  expression  "front  to  the  river"  was  In- 
tended to  denote  a  riparian  estate  bordering 
on  the  river.  La  Branch's  Heirs  v.  Monte- 
gut,  17  South.  247,  248,  47  La.  Ann.  674; 
Morgan  v.  Livingston  (La.)  8  Mart  (N.  S.) 
19,  226. 

"Front  to  the  river,**  as  used  in  a  sale 
of  a  certain  and  limited  part  of  a  tract  of 
real  estate  taken  from  a  whole  tract  owned 
by  the  vendor,  leaving  another  part  between 
the  premises  sold  and  the  river,  are  merely 
descriptive  of  the  position  of  the  land  sold, 
and  no  land  passes  beyond  the  expressed 
limits.  Gambre  v.  Kohn,  8  Mart.  (N.  S.)  572, 
579. 

As  street  frontage* 

"Front,"  as  ordinarily  used  In  reference 
to  lands  or  property  on  the  lands,  refers  to 
the  street  frontage  or  facing  according  to  the 
manner  in  which  the  property  is  improved 
and  used,  and  hence  a  deed  describing  land 
as  *the  front  31  feet  of  the  rear  82  feet  lots 
6  and  7,"  etc.,  and  the  improvements  fronted 
on  the  side  of  lot  6,  which  was  the  comer 
lot  is  too  ambiguous  and  uncertain  to  ren- 
der the  deed  valid.  Oonnecticut  Mut  Life 
Ins.  Co.  V.  Ingarson,  78  N.  W.  10,  11,  75 
Minn.  429. 

The  phrase  "front  of  the  lot*'  as  used 
in  a  lease  in  which  the  lessee  agreed  to  keep 
up  the  sidewalks  in  front  of  the  lot  in  ac- 
cordance with  the  city  ordinances,  means 
that  part  of  the  lot  which  faces  a  street  or 
streets.  It  may  front  on  one  street  only,  or 
it  may  front  on  two.  What  is  the  front  of  a 
lot  is  a  question  determinable  by  its  facing 
on  a  public  street  or  streets.  A  lot  standing 
on  a  comer,  with  a  street  on  two  sides  of 
it,  has  two  fronts,  because  its  face  is  op- 
posite to  and  fronts  on  two  different  streets. 
Oity  of  Des  Moines  v.  Dorr,  31  Iowa,  89,  93. 

FRONT  AND  REAB  BUIIJ>INGS. 

An  insurance  on  **front  and  rear  build- 
ings'* includes  connecting  walls.  Monteleone 
V.  Royal  Ins.  Co.,  18  South.  472,  47  La.  Ann. 
1563,  56  L.  R.  A.  784. 

FRONT  FOOT. 

Under  Rev.  St  S  2264.  providing  that 
in  case  of  an  improvement  made  to  an  exist- 
ing street  the  expense  might  be  assessed  by 
the  front  foot  on  the  property  bounded  and 
abutting  upon  the  improvement  in  making 
such  an  assignment  tbe  council  must  have 
regard  to  what  the  front  of  the  lot  is.  It 
may  abut  and  yet  not  front  on,  the  improve- 
ment for  its  full  length,  or  any  part  of  it 
Hence,  where  a  lot  fronted  37^  feet  on  one 
street  and  the  side  of  the  lot  extending  75 
feet  abutted  on  the  street  which  was  im- 
proved, it  should  be  deemed  or  regarded  as 
fronting  breadthwise  on  the  improvement, 


and  the  assessment  on  the  lot  should  be  for 
the  number  of  feet  it  would  then  have;  that 
is,  in  such  case,  37^  feet  and  no  more.  It 
may  be  said  that  this  is  assessing  according 
to  a  fiction.  Admit  this  to  be  true,  and  still 
it  must  be  remembered  that  equity  many 
times  resides  in  fictions,  and  that  they  have 
been  frequently  resorted  to  for  the  purpose 
of  working  out  Justice  against  the  hard  lines 
of  law.  Haviland  v.  City  of  Ck>lumbu8,  34 
N.  B.  679,  680,  50  Ohio  St  471. 

By  the  front-foot  rule  the  total  cost  is 
ascertained,  as  well  as  the  total  frontage  of 
the  property  chargeable  with  a  special  tax, 
then  the  former  item  is  divided  by  the  num- 
ber of  feet  of  frontage,  and  the  rate  per 
foot  is  thus  ascertained.  Each  lot  is  then 
assessed  by  multiplying  the  rate  per  foot  of 
cost  by  the  front  feet  it  exhibits,  and  the 
total  is  the  assessment  against  each  lot 
Mound  City  Const  Co.  ▼.  Macgum,  71  S.  W. 
460,  462,  97  Mo.  App.  403  (citing  Farrar  v. 
City  of  St  Louis,  80  Mo.  879,  393). 

FRONT  PART. 

A  contract  to  finish  the  "front  part^  of 
a  basement  cannot  be  limited  necessarily 
to  mean  only  the  external  front  part  but 
may  well  include  both  sides  of  the  front  wall 
of  the  building.  Bedard  t.  Bonville,  16  N. 
W.  185,  186,  67  Wis.  270. 

FRONTAGE. 

A  statutory  requirement  that,  in  making 
local  assessments  for  street  improvement 
work,  each  lot  shall  be  charged  in  proportion 
to  the  frontage  thereof,  does  not  contemplate 
that  the  work  in  front  of  each  lot  shall  be 
necessarily  charged  to  that  lot  hut  that  the 
amount  of  the  whole  work  shall  be  ascer- 
tained, and  each  lot  charged  in  the  propor- 
tion that  Its  frontage  bears  to  that  of  all 
the  lots.    Neenan  v.  Smith,  50  Mo.  525,  531. 

FRONTAGE  ASSESSMENT. 

An  assessment  on  lots  fronting  on  a 
highway  is  a  "frontage  assessment"  to  the 
same  extent  as  if  the  words  had  been  used, 
so  that  a  contention  that  where  a  statute 
makes  property  liable  to  a  frontage  assess- 
ment in  case  of  sidewalks,  and  provides  for 
an  assessment  on  lots  fronting  on  the  street 
of  other  improvements,  does  not  provide  for 
a  frontage  assessment  on  such  lots,  is  un- 
tenable. Lyon  V.  Town  of  Tonawanda  (U. 
S.)  98  Fed.  361,  366. 

FRONTIER. 

In  Act  Cong.  1838,  commonly  called  the 
"Neutrality  Act"  authorizing  the  collectors 
and  other  officers  therein  mentioned  to  seize 
and  detain  vessels  having  arms,  etc.,  on 
board,  passing  toward  a  foreign  state  or  col- 
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ony  coterminotui  wltb  the  United  States, 
when  they  bad  reason  to  believe  that  the 
Tesaels,  etc.,  were  to  pass  the  frontier  and 
were  to  be  employed  in  a  military  expedi- 
tion or  operation  against  said  state  or  col- 
ony, the  term  "frontier"  means  something 
more  than  the  boundary  line.  It  means  a 
tract  of  country  contiguous  to  the  line,  and 
it  is  not  material  whether  such  vessels  were 
actually  intended  to  be  passed  across  the 
boundary  line  into  the  plaintiff's  territory. 
Stoughton  V.  Mott,  16  Vt  162,  169. 


FROST. 

The  term  **frost,"  as  used  in  a  charter 
party  providing  for  demurrage  over  and 
above  the  lay  days,  except  in  case  of  frost  or 
floods,  revolutions  or  wars,  or  any  unavoid- 
able accidents  hindering  the  loading  or  dis- 
diarging,  means  freezing,  and  includes  any 
freezing  that  would  hinder  or  obstruct  the 
loading  or  unloading  of  the  ship,  and  an  ob- 
Btmctioii  in  moving  a  lighter  used  in  unload- 
ing caused  by  ice  is  within  the  exception. 
Aalholm  v.  A  Cargo  of  Iron  Ore  (U.  8.)  23 
Fed.  620,  623. 


FROZE. 

"Froze"  is  a  term  used  in  the  iron  trade 
to  designate  bundles  or  bars  of  iron  which 
are  so  stuck  or  run  together  with  rust  that 
no  use  can  be  made  of  them  until  they  are 
onrolled.     The  Nith  (U.  S.)  36  Fed.  86,  87. 

FRUCTUS. 

In  the  civil  law,  fruit;  fruits;  produce; 
profit  or  income;  the  organic  productions  of  a 
thing.  "Fructus  fundi,"  the  fruits  of  the  land. 
"Fructus  pecudum,"  the  produce  of  flocks. 
The  right  to  the  fruits  of  a  thing  belonging 
to  another.  The  compensation  which  a  man 
receives  from  another  for  the  use  or  enjoy- 
ment of  a  thing,  such  as  interest  or  rent 
Black,  Law  Diet 

FBUOTUS  HTDUSTRIAIiES. 

"Fructus  industriales"  are  those  products 
of  the  eailh  which  are  annual,  and  are  raised 
by  yearly  manurance  and  labor,  and  essen- 
tially owe  their  annual  existence  to  the  culti- 
vation of  man.  The  manner,  as  well  as  the 
purpose,  of  planting,  is  an  essential  element 
to  be  taken  into  consideration.  If  the  pur- 
pose of  planting  is  not  the  permanent  en- 
hancement of  the  land  itself,  but  merely  to 
secure  a  single  crop,  which  is  to  be  the 
Bole  return  for  the  lal>or  expended,  the  prod- 
uct would  naturally  fall  under  the  head  of 
**fructus  industriales."  Sparrow  v.  Pond,  52 
N.  W.  36,  49  Minn.  412,  16  L.  B.  A.  103,  32 
Am.  St  Bep.  571. 


The  term  "fructus  industrlales"  is  used 
to  designate  grain,  vegetables,  or  other  kinds 
of  crops  which  are  the  product  of  periodical 
planting  and  culture.  Pumer  v.  Piercy,  40 
Md.  212,  223,  17  Am.  Rep.  591. 

The  term  "fructus  industrlales"  is  used 
to  designate  crops  raised  by  yearly  cultiva- 
tion. The  term  includes  a  growing  crop  of 
fruit  requiring  periodical  expense,  industry, 
and  attention  in  its  yield  and  protection. 
Thus  apples,  peaches,  and  blackberries,  which 
require  the  manurance  and  industry  of  man 
for  their  annual  production,  are  included 
within  the  term.  Smock  v.  Smock,  37  Mo. 
App.  56,  64. 

At  the  common  law  growing  crops,  pro- 
duced by  manual  labor  and  cultivation,  are 
called  "fructus  industrlales,"  and  for  some 
purposes  form  a  part  of  the  real  estate  to 
which  they  are  attached,  and  unless  there 
has  been  a  severance  of  them  from  the  land, 
actual  or  constructive,  they  follow  the  title 
thereto.  For  other  purposes  they  are  regard- 
ed as  personalty,  and  so  do  not  pass  with 
the  land,  but  go  to  the  planter.  Phillips  v. 
Keysaw,  56  Pac.  695,  696,  7  Okl.  674. 

FBUOTITS  NATTJRAI.es. 

"Fructus  naturales"  is  the  term  applied 
to  the  fruit  of  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots,  in 
contradistinction  to  those  products  of  the 
earth  which  are  annual,  and  are  raised  by 
yearly  manurance  and  labor,  and  essentially 
owe  their  annual  existence  to  the  cultivation 
of  man,  to  which  the  term  "fructus  indus- 
trlales" is  applied.  Sparrow  v.  Pond,  52  N- 
W.  36.  49  Minn.  412,  16  U  B.  A.  103,  82  Am. 
St  Rep.  571. 

FRUIT. 

See  "Annual  Fruit";    "Natural  Fruits." 
As  chattel,  see  "Chattel." 

Fruit  covers  a  large  family,  and  the  ad- 
jectives "green,"  "ripe,"  or  "dried"  indicate 
the  three  great  groups  into  which  that  fam- 
ily may  be  divided;  and  a  citron  is  a  dried 
fruit,  within  such  subdivision  as  used  in  the 
tariff  act.  United  States  v.  Nordlinger  (17. 
S.)  121  Fed.  690,  691,  58  O.  O.  A.  438. 

The  term  "fruit,"  in  legal  acceptation,  is 
not  confined  to  the  produce  of  those  trees 
wliich  in  popular  language  are  called  "fruit 
trees,"  but  applies  also  to  the  produce  of  oak, 
elm,  and  walnut  trees.  Bullen  v.  Denning, 
5  Barn.  &  C.  842. 

"Fruits  In  brine,"  in  Tariff  Act  July  24, 
1897,  c.  11,  §  2,  Free  List,  par.  559,  30  Stat 
198  [U.  S.  Comp.  St  1901,  p.  16831,  does  not 
include  lemons  cut  in  two  and  placed  in 
casks  of  brine,  the  pulp  of  which,  on  reach 
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Ing  this  country,  has  left  half  of  the  lemon, 
and  the  fruit  of  which  has  been  destroyed; 
but  It  Is  properly  dutiable  under  par.  267, 
schedule  G,  fi  1,  c.  11,  30  Stat  172  [U.  S. 
Gomp.  St  1001,  p.  1651],  as  "lemon  peel,  pre- 
served." Hills  Bros.  Co.  t.  United  States  (U. 
S.)  113  Fed.  857. 

Cherries  of  an  inedible  yariety.  Imported 
in  casks  in  a  surrounding  fluid  containing  al- 
cohol, added  for  the  purpose  of  resisting  fer- 
mentation and  decay,  such  being  intended 
for  use  in  the  manufacture  of  cherry  Juice, 
are  dutiable  under  paragraph  263,  schedule 
Q,  1 1,  c.  11,  Tariff  Act  July  24.  1897,  30  Stat 
171  [U.  S.  CJomp.  St  1901,  p.  1651],  as  "fruits 
preserved  in  spirits,"  and  not  under  para- 
graph 299,  schedule  B^  S  1,  c.  11,  30  Stat  174 
[U.  S.  Comp.  St  1901,  p.  1655],  as  "cherry 
Juice,"  etc.  Voight  t.  Mihalovitch  (U.  S.) 
125  Fed.  78,  82. 

Dried  prvnes. 

The  term  ''fruit,'*  In  a  marine  policy  on 
goods  from  Bordeaux  to  Charleston,  exclud- 
ing fruit  from  average  unless  general,  was 
construed  to  include  dried  prunes.  De  Pau 
V.  Jones  (S.  C.)  1  Brev.  437,  438. 


The  term  "fruit,"  in  a  marine  policy  ex- 
empting the  underwriter  from  particular  av- 
erage or  partial  losses  on  fruit,  includes 
oranges.  Humphreys  v.  Union  Ina  Co.  (U. 
S.)  12  Fed.  Cas.  876,  880. 

Pineapples. 

"Fruits  preserved  in  their  own  Juices," 
as  used  in  Tariff  Act  Oct  1,  1890,  par.  304, 
include  pineapples,  peeled,  sliced,  and  placed 
in  cans  filled  with  cold  water,  and  hermetical- 
ly sealed;  their  Juice  permeating  the  water. 
Johnson  t.  United  States  (U.  S.)  66  Fed.  725, 
726. 

"Fruits,  green,  ripe,  or  dried,"  as  used 
in  Tariff  Act  Oct  1,  1890,  par.  580,  does  not 
include  pineapples,  peeled,  sliced,  and  placed 
in  cans  filled  with  water,  and  hermetically 
sealed;  their  Juice  permeating  the  water. 
Jolmson  V.  United  States  (U.  S.)  66  Fed.  725, 
726. 

"Fruit,"  as  used  in  Rev.  St  f  2517,  as 
amended  by  chapter  4531,  Acts  1897,  denoun- 
cing punishment  against  whoever  takes  and 
carries  away  from  any  farm,  garden,  orchard, 
etc.,  any  farm  products,  fruit,  etc.,  while  pos- 
sibly sufildent  to  include  the  unsevered  fruit 
of  the  pineapple  plant  is  not  sufilcient  to  in- 
clude the  growing  plant;  that  being  part  of 
the  really.  Long  v.  State,  28  South.  775,  777, 
42  Fla.  509. 

Tomatoes. 

"Fruit"  is  defined  as  the  seed  of  plants, 
or  that  part  of  the  plant  which  contains  the 
seed,  and  especially  the  Juicy,  pulpy  prod- 


ucts of  certain  plants,  covering  and  contain- 
ing the  seed;  and  the  term  as  used  in  Tariff 
Act  March  3, 1883,  does  not  include  tomatoes. 
Nix  V.  Hedden  (U.  S.)  39  Fed.  109,  110,  on 
appeal,  18  Sup.  Ot  881,  882,  149  U.  S.  804,  87 
L.  Bd.  746. 

In  Robertson  v.  Salomon,  130  U.  S.  412, 
9  Sup.  Ot  559,  32  U  Ed.  995,  and  Nix  v.  Hed- 
den, 149  U.  S.  304,  IS  Sup.  Ct  881.  87  L.  Ed. 
745,  tomatoes  were  shown  in  the  language  of 
botany  to  be  included  in  the  term  "fruit"; 
but  it  was  held  that  they  were  also  included 
in  the  term  "vegetables,"  as  the  latter  term 
was  used  in  the  tariff  act  United  States  t. 
Buffalo  Natural  Gas  Fuel  Co.  (U.  S.)  78  Fed. 
110,  112,  24  a  C.  A.  4. 

I'KUITUSSS. 

The  word  "fruitless,"  when  applied  to 
an  investigation  by  Congress,  characterised 
to  be  fruitless,  means  that  it  can  result  in 
no  valid  legislation  on  the  subject  to  wliich 
the  inquiry  refers.  Kilbourne  v.  Thompson, 
103  U.  S.  168-195,  26  U  Ed.  877. 

FUCK. 

In  an  action  for  slander,  where  the 
charge  was  carnal  knowledge  of  an  animal, 
the  word  "fuck"  being  used  to  convey  the 
imputation,  the  court  said:  "Because  the 
modesty  of  our  lexicographers  restrains  them 
from  publishing  obscene  words,  or  from  giv- 
ing the  obscene  signification  to  words  that 
may  be  used  without  conveying  any  obscen- 
ity. It  does  not  follow  that  they  are  not  Eng- 
lish words,  and  not  understood  by  those  wbo 
hear  them,  or  that  chaste  words  may  not  be 
applied  so  as  to  be  understood  in  an  obscene 
sense  by  every  one  who  hears  them."  Edgar 
V.  McCutchen,  9  Mo.  768. 


The  words  "I've  f- 


-d  her^  have  no 


other  meaning  than  "did  have  carnal  knowl- 
edge," so  that  the  slander,  alleged  in 'the  in- 
dictment In  a  prosecution  for  slander  of  a  fe- 
male as  "the  said  J.  B.  had  had  carnal 
intercourse  with  her,  the  said  B.  H.,"  is  prov- 
ed by  showing  that   defendant  said,   "I've 

f d  her."    Bamett  v.  State,  83  S.  W. 

340,  35  Tex.  Cr.  R.  280. 


The  word  "f- 


-ked,"  used  in  refer- 


ence to  relations  between  unmarried  persona, 
is  equivalent  to  a  charge  of  whoredom. 
Linck  V.  Kelley,  25  Ind.  278»  87  Ahl  Dec. 
362. 

FUEL 

See  "Patent  FueL"* 


FUERO. 

"A  fuero  (forum)  la  a  nse  and  custom 
combined    which    has    the   force   of   law." 
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Strother  y.  Lucas,  87  U.  S.  (12  Pet)  410,  446, 
9  U  B<L  1187. 

FUGITIVE  FROM  JUSTICE. 

A  fngitiye  from  Justice  Is  one  who,  bay- 
In;  committed  a  crime  within  one  jurisdic- 
tion, goes  into  another  in  order  to  eyade  the 
law  and  to  ayoid  punishment.  State  y.  Hall, 
20  S.  B.  729,  730,  115  N.  C.  811,  28  L.  R.  A. 
280,  44  Am.  St  Rep.  601  (citing  Bouy.  Law 
Diet);  Jones  y.  Leonard,  50  Iowa,  106,  108, 
32  Am.  Rep.  116.  And  the  Constitution  of 
the  United  States  defines  such  a  person  to  be 
"one  who  dees  from  justice."  Jones  y.  Leon- 
ard, 50  Iowa,  106.  108,  32  Am.  Rep.  116. 

A  fugltlye  from  justice  is  one  who  com- 
mits a  crime  in  a  state  and  withdraws  him- 
self from  such  jurisdiction  without  waiting 
to  abide  the  consequences  of  such  act.  In  re 
Voorhees,  32  N.  J.  Law  (3  Vroom)  141.  150. 

To  be  a  fugitiye  from  justice  it  is  not 
necessary  that  the  party  charged  should  haye 
left  the  state  in  which  the  crime  is  alleged  to 
haye  been  committed  after  an  indictment 
found,  or  to  ayoid  a  prosecution,  but  simply 
that  haying  committed  in  the  state  that 
which  by  ita  laws  is  a  crime,  when  he  is 
sought  to  be  subjected  to  its  criminal  pro- 
cess, he  has  left  its  jurisdiction.  Roberts  y. 
Keilly,  116  U.  S.  80,  6  Sup.  Ct  291,  29  L.  Ed. 
544.  A  person  who  commits  a  crime  within 
a  state,  and  withdraws  himself  from  such 
jurisdiction  without  waiting  to  abide  by  the 
consequences  of  such  act  must  be  regarded 
as  a  fugitiye  from  justice  of  the  state  whose 
laws  he  has  infringed.  In  re  Voorhees,  32 
N.  J.  Law,  141.  Tbat  a  man  is  charged  witb 
a  crime  in  one  state  and  is  afterwards  found 
in  another  has  generally  been  regarded  as 
prima  facie  eyidence  that  he  is  a  fugitiye. 
State  y.  Clough,  53  AU.  1086.  1089,  71  N.  H. 
594  (citing  Drinkall  y.  Spiegel,  68  Conn.  441, 
36  Atl.  830,  36  L.  R.  A.  486). 

A  person  who  commits  a  crime  and  with- 
draws himself  from  such  jurisdiction  with- 
out waiting  to  abide  the  consequences  of 
such  act  must  be  regarded  as  a  "fugitiye 
from  justice"  of  the  state  whose  laws  he  has 
infringed.  People  y.  Kuhn,  35  N.  W.  88,  89, 
67  Mich.  463  (citing  In  re  Voorhees,  32  N.  J. 
Law  [3  Vroom]  141). 

A  person  who,  while  under  indictment 
escapes  from  his  proper  custodians,  and  suc- 
ceeds thereafter  for  years  in  eluding  capture, 
will  be  concluslyely  presumed  to  be  a  fugi- 
tiye from  justice,  and  if  he  leayes  the  juris- 
diction his  intention  In  so  doing  is  not  open 
to  controyersy.  Howgate  v.  United  States 
(D.  O.)  7  App.  Cas.  217,  247. 

Oonstmetiye  presence* 

What  constitutes  a  fugitiye  from  Justice 
baa  been  the  subject  of  much  discussion  by 


eminent  text-writers,  and  of  many  decisions 
by  the  courts  and  by  the  Goyemors  of  the 
seyeral  states.  There  seems  to  be  a  substan- 
tia] unanimity  in  all  the  authorities  on  one 
proposition:  that  to  be  a  fugitiye  from  jus- 
tice, a  person  must  haye  been  corporeally 
present  in  the  demanding  state  at  the  time 
of  the  commission  of  the  alleged  offense.  So 
that  a  person  who  was  only  constructlyely 
present  In  a  state  demanding  his  extradition 
at  the  time  of  the  commission  of  the  alleged 
crime  cannot  be  said  to  be  a  fugitiye  from 
justice;  his  actual  presence  being  required. 
People  y.  Hyatt  64  N.  B.  825,  826,  172  N.  T. 
176,  60  L.  R.  A.  774,  92  Am.  St  Rep.  706. 
See.  also,  State  y.  Hall,  20  S.  B.  729,  730,  115 
N.  a  811,  28  L.  R.  A.  289,  44  Am.  St  Rep. 
501;  Jones  y.  Leonard,  50  Iowa,  106,  108,  32 
Am.  Rep.  116;  Hartman  y.  Ayellne,  63  Ind. 
344,  345,  30  Am.  Rep.  217;  In  re  Mitchell,  4 
N.  Y.  Cr.  R.  596,  601;  Hyatt  y.  People,  23 
Sup.  Ct  456,  462,  188  U.  S.  691,  47  L.  Ed.  667. 

To  make  one  a  fugitiye  from  justice  it 
must  first  appear  that  he  was  within  the 
state  when  the  crime  charged  Is  alleged  to 
haye  been  committed;  second,  that  being 
subject  to  criminal  process,  he  either  conceal- 
ed himself  or  ayoided  it  so  that  he  could 
not  be  seryed,  or  that  he  departed  from  the 
state  to  ayoid  seryice.  Bruce  t.  Rayner  (U. 
S.)  124  Fed.  481,  485. 

Inqniry  as  to  guilt. 

It  is  sufficient  to  constitute  a  person  a 
fugitiye  from  justice,  within  the  meaning  of 
the  proyisions  of  the  federal  Constitution  re- 
lating to  the  extradition  of  fugitiyes  from 
justice,  that  a  crime  has  been  properly  char- 
ged, that  the  prisoner  Is  a  fugitiye,  and  a 
requisition  has  been  properly  made.  The 
words  do  not  mean  tbat  the  guilt  of  the  al- 
leged fugitiye  should  be  Inquired  into. 
Kingsbury's  Case,  106  Mass.  223,  227. 

Pnrpose  or  time  of  flight. 

The  expression  "fugitiye  from  Justice," 
as  used  in  Rey.  St  §  5278  [U.  S.  Comp.  Bt 
1901,  p.  35971,  regulating  the  extradition  of 
fugitiyes  from  justice,  means  that  a  person 
haying  within  the  state  committed  that 
which  by  its  laws  constitutes  a  crime,  when 
he  is  sought  to  be  subjected  to  its  criminal 
process  to  answer  for  his  offense,  has  left 
Its  jurisdiction,  and  is  found  in  the  territory 
of  another  state.  It  is  not  necessary  that 
the  party  charged  should  haye  left  the  state 
in  which  the  crime  Is  alleged  to  haye  been 
committed  after  an  indictment  found,  or  for 
the  purpose  of  ayoidlng  a  prosecution,  antici- 
pated or  begun,  and  the  fact  that  the  person 
does  not  leaye  the  state  for  any  such  purpose 
or  with  any  such  intent  does  not  exclude  him 
from  the  meaning  of  the  term  "fugitiye  from 
justice"  as  used  in  the  statute.  Roberts  t. 
Rellly,  116  U.  S.  80,  97,  6  Sup.  Ct  291,  29  L. 
Ed.  544;  Bx  parte  Brown  (U.  S.)  28  Fed.  653, 
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654;  In  re  Cook  (U.  S.)  49  Fed.  833,  839; 
State  V.  Rlchter,  87  Minnu  436.  35  N.  W.  9. 
In  other  words,  there  need  be  In  his  depart- 
ure from  the  state  no  element  of  conscious 
flight.  It  suffices  that  after  the  commission 
of  the  offense  he  has  merely  departed  from 
the  jurisdiction  of  the  state.  In  re  Cook  (U. 
S.)  49  Fed.  833,  839. 

Return  l&oiiie. 

The  term  "flee  from  justice,"  In  Const 
art  4,  S  2,  Includes  cases  where  a  citizen  of 
one  state  commits  a  crime  in  another  and 
then  returns  home.  Hess  v.  Grimes,  48  Pac. 
696,  598,  5  Kan.  Am).  763  (citing  Ex  parte 
Swearingen,  13  S.  C.  74);  In  re  Roberts  it). 
S.)  24  Fed.  132,  134. 

Departure  from  the  jurisdiction  of  the 
state  after  the  commission  of  an  act  In  fur- 
therance of  a  crime  subsequently  consum- 
mated is  a  flight  from  justice,  within  the 
meaning  of  the  law,  where  a  resident  of 
North  Carolina,  who  while  In  Pennsylvania 
procured  by  a  false  representation  a  contract 
for  the  shipment  of  goods  from  that  place  to 
his  residence,  and  then  returned  there  and 
received  the  goods,  and  is  indicted  in  Penn- 
sylvania for  false  representation.  In  re  Sul- 
tan, 20  S.  B.  376,  376,  116  N.  C.  57,  28  L.  R. 
A.  294,  44  Am.  St  Rep.  433. 

FULFILLED. 

Rev.  St  1881,  S  84,  provides  that,  in 
pleading  the  performance  of  a  condition 
precedent  in  a  contract,  it  shall  be  sufficient 
to  allege  generally  that  the  party  performed 
all  the  conditions  on  his  part  A  complaint 
in  an  action  on  an  insurance  policy  alleged 
that  the  plaintiffs  duly  fulfilled  all  the  condi- 
tions of  said  agreement  It  was  held  that 
"fulfilled"  is  sufficiently  synonymous  with 
the  word  "performed,**  as  used  In  the  stat- 
ute, to  hold  that  its  use  is  a  sufficient  com- 
pliance with  the  statutory  provision  for 
pleading  generally  the  performance  of  con- 
ditions precedent  iEtna  Ins.  Co.  T.  Kittles, 
81  Ind.  96,  9a 

FULL 

See  -In  Full.^ 

In  a  statute  conferring  '*full  legislative 
powers"  on  the  board  of  commissioners  of 
education  in  regard  to  school  matters,  "full" 
meant  ample,  complete,  perfect,  not  wanting 
In  any  essential  quality,  and  conferred  au- 
thority to  legislate  in  any  manner  in  which 
the  Legislature  might  have  done,  had  such 
authority  not  been  conferred.  Mobile  School 
Com'rs  V.  Putnam,  44  Ala.  506,  537. 

An  agreement  whereby  one  of  the  par- 
ties thereto  was  to  retain  the  "full  and 
peaceable  possession"  of  certain  property 
during  his  lifetime,  means  complete,  entire, 


and  peaceable  possession.    Reed  ▼.  Hazleton^ 
15  Pac  177,  180,  87  Kan.  32L 

One  of  Webster's  definitions  of  the  word 
"full"  is  "complete,  entire,  without  abate- 
ment, mature,  perfect,"  and,  as  used  in  an 
instruction  holding  a  physician  to  be  liable 
unless  he  uses  "his  full  skill  and  ability,"  is 
erroneous.  Qulnn  ▼•  Donovan,  85  IlL  194, 
195. 

FULL  AGE. 

A  person  is  of  full  age  on  the  day  preced- 
ing the  twenty-first  anniversary  of  his  birtb* 
Hamlin  v.  Stevenson,  34  Ey.  (4  Dana)  ^97. 

FULL  AMOUNT. 

The  phrase  "full  amount  of  the  sum  so 
payable,"  as  used  in  Rev.  St  S  2739,  prescrib- 
ing the  rule  for  valuing  tangible  personal 
property,  and  declaring  that  every  credit  for 
a  sum  payable  either  in  money  or  property 
of  any  kind,  etc.,  shall  be  "valued  at  the  full 
amount  of  the  sum  so  payable,"  means  the 
sum  payable  by  the  terms  of  the  instrument, 
and  is  equivalent  to  payable  on  the  face  of 
the  instrument  As  thus  construed  it  re- 
quires the  owner  of  a  promissory  note,  bank 
account,  or  other  credit  payable  in  money  to 
list  the  same  for  taxation  at  its  face  value, 
without  regard  to  the  solvency  of  the  debtor ; 
and  as  thus  construed  the  provision  conflicts 
with  that  clause  of  Const  art  12,  S  2,  which 
declares  that  all  property  subject  to  taxation 
shall  be  listed  at  its  true  value  in  money, 
since  the  value  of  a  promissory  note  or  bank 
account  held  against  the  insolvent  is  not  its 
"true  value  in  money"  in  any  fair  sense  of 
that  term.  McOurdy  ▼.  Prugh,  55  N.  B.  154^ 
156,  59  Ohio  St  465. 

FTTLL  AND  COMPLETE  CARGO. 

The  meaning  of  the  words  "full  cargo,** 
in  a  charter  party  requiring  the  charterer  to 
furnish  a  full  cargo,  "is  a  question  which 
can  only  be  solved  by  experienced  shipmas- 
ters. What  is  a  full  cargo  for  the  ship  to 
carry  in  safety  is  not  a  fact  which  can  be 
settled  by  any  rule  of  law  or  mathematical 
computation,  and  the  court  must  necessarily 
rely  upon  the  opinions  of  those  who  have- 
experience,  skill,  and  judgment  in  such  mat- 
ters." Ogden  V.  Parsons,  64  U.  S.  (23  How.> 
167,  169,  16  L.  Ed.  410. 

A  charter  party  requiring  a  ship  of  261 
tons  to  load  a  "full  and  complete  cargo"  re- 
quires the  ship  to  put  on  board  as  much 
goods  as  she  Is  capable  of  carrying  with 
safety,  not  necessarily  261  tons.  Hunter  ▼► 
Try,  2  Bam.  &  Aid.  421,  426. 

A  charter  party  requiring  the  defendant 
to  load  on  board  a  vessel  "a  full  and  com- 
plete cargo  of  sugar,  molasses,  *^4  produce.'* 
is  to  be  construed  that  the  vessel  was  to  be- 
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loaded  according  to  the  usual  mode  of  vtow- 
a|^  of  sugar  and  molasses  or  6ther  produce, 
so  that  the  charterer  would  have  the  option 
of  loading  sugar  and  molasses,  either  with 
«r  without  other  produce.  Cuthbert  v.  Cum- 
ming,  11  Bxch.  *406,  40& 

rUUi  AHD  COMPLETE  POSSESSION. 

A  lease  requiring  the  lessee,  on  the  ter- 
mination of  the  term,  to  deliver  up  to  the 
lessor  full  and  complete  possession  of  the 
lands,  should  be  construed  to  mean  full  and 
complete  possession  of  the  lands,  including 
the  buildings  and  improvements  thereon,  in 
as  good  a  condition  as  they  were  at  the  time 
the  agreement  was  made,  natural  decay  and 
inevitable  accidents  excepted.  Streeter  ▼. 
Streeter,  43  111.  155,  16L 


mix  ANSWER. 

The  term  "full  answer,"  in  Clay's  Dig. 
p.  251,  §  39,  providing  that  no  decree  pro  con- 
fesso  shall  be  set  aside,  but  on  filing  a  full 
and  complete  answer  to  the  bill,  is  as  ex- 
tensive a  term  as  the  words  "complete  an- 
swer," as  therein  used,  and  therefore  the  use 
of  the  latter  words  is  unnecessary.  Bentley 
T.  Cleveland.  22  Ala.  814.  817. 

Under  Code,  S  77,  authorizing  a  judg- 
ment entered  upon  service  by  publication  to 
be  opened  on  presenting  a  full  answer  to  the 
complaint  and  payment  of  costs,  if  required 
by  the  court,  a  full  answer  means  not  want- 
ing In  any  essential  requisite,  a  meritorious 
answer,  and  where  the  answer  filed  fails  to 
show  complete  defense  it  is  not  a  full  an- 
swer. Durham  v.  Moore,  48  Kan.  186,  136, 
29  Pac.  472. 


FULL  CASH  VALUE. 

The  term  "full  cash  value,**  as  used  in 
the  title  on  Taxation,  means  the  amoimt  at 
which  the  property  would  be  taken  in  pay- 
ment of  a  just  debt  due  from  a  solvent  debt- 
or. Rev.  St.  Utah  1898,  §  2505 ;  Mills'  Ann. 
St  Colo.  1891,  §  3782,  cl.  4;  Pol.  Code  Mont. 
1895,  S  3680,  subd.  5;  Pol.  Code  Cal.  1903, 
S  3617,  subd.  5. 

"Full  cash  value,"  as  used  in  Pol.  Code, 
S  3627,  providing  that  all  taxable  property 
must  be  assessed  at  its  "full  cash  value," 
means  the  amount  for  which  the  property 
would  be  taken  in  payment  of  a  just  debt 
from  a  solvent  debtor,  and  they  are  not 
equivalent  to  "actual  value  for  agricultural 
purposes,"  since  the  value  for  the  purposes 
named  may  be,  and  often  is,  less  than  it 
would  be  taken  for  in  payment  of  a  just 
debt  from  a  solvent  debtor.  Ballerino  v. 
Mason,  28  Pac.  530.  83  Cal.  447, 

By  St  1891,  pp.  137,  138,  it  is  directed 
that  all  property  shall  be  assessed  at  its  full 


cash  value,  and  that  the  term  "full  cash 
value"  means  the  amount  at  which  the  prop- 
erty would  be  appraised  if  taken  in  payment 
of  a  just  debt  due  from  a  solvent  debtor.  A 
railroad,  the  same  as  every  other  class  of 
property,  is  to  be  assessed  at  its  true  cash 
value  at  such  an  amoimt  as  it  would  be  ap- 
praised If  taken  in  payment  of  a  just  debt 
due  from  a  solvent  debtor.  But  this  does 
not  necessarily  mean  that  the  same  rules  and 
principles  are  to  be  applied  to  all  the  differ- 
ent kinds  of  property  in  determining  what 
their  true  cash  value  is.  The  true  value  of 
each  class  is  to  be  determined  by  evidence 
applicable  to  that  class.  Wherever  property 
has  a  well-defined  market  value,  which  is 
usually  the  case  with  personal  property,  or 
with  town  and  farm  property,  the  market 
value  is  usually  the  best  criterion  of  its  value 
for  purposes  of  taxation.  It  is  fair  to  pre- 
sume that  property  to  be  taken  in  payment 
of  a  just  debt  from  a  solvent  debtor  would 
be  appraised  at  what  it  is  reasonably  worth 
in  the  market — at  what  it  would  probably 
bring.  So  one  rule  is  really  the  equivalent 
of  the  other.  But  there  are  many  other 
kinds  of  property  to  which  this  test  would 
be  entirely  inapplicable.  It  cannot  be  said, 
although  sometimes  bought  and  sold,  that 
they  have  a  market  value.  Such,  for  in- 
stance, Is  a  water  ditch,  a  salt  marsh,  a 
borax  field,  or  a  mine  of  any  kind.  A  toll 
road  4s  another  instance.  Take,  for  exam- 
ple, the  famous  "Gelger  Grade,"  which  must 
have  cost  many  thousands  of  dollars,  and 
have  been,  at  one  time,  a  wonderfully  pro- 
ductive piece  of  property,  but  which  now 
would  probably  not  pay  the  wages  of  a  toll 
keeper.  The  market  cannot  be  appealed  to 
to  fix  a  value  upon  such  property,  but  its 
value  may  be  and  must  be  fixed  by  other  ob- 
vious considerations.  A  railroad  comes  with- 
in this  class.  Railroads  are  bought  and  sold 
so  seldom,  and  the  value  of  each  road  de- 
pends so  entirely  upon  Its  surroundings,  that 
in  determining  the  amount  at  which  such 
property  would  be  appraised,  if  taken  in  pay- 
ment of  a  debt,  we  must  resort  to  other  prin- 
ciples. Railroads  are  usually  constructed 
and  operated  for  profit  They  are  not  valued, 
as  men  sometimes  value  a  beautiful  home,  a 
horse,  or  a  diamond,  for  the  pleasure  that 
comes  from  their  ownership,  but  for  the  re- 
turns that  can  be  obtained  from  them  as  a 
business  investment.  Neither  are  they  usual- 
ly held  for  speculative  purposes,  as  much 
other  property,  particularly  unlmprove<l 
lands  and  town  and  city  property,  is  so  often 
held.  The  value  of  a  railroad  Is  generally 
strictly  prosaic  and  utilitarian.  To  obtain 
any  return  from  it,  either  present  or  pro- 
spective, a  railroad  must  be  operated,  expense 
must  be  constantly  incurred,  and  the  result 
is  that  its  true  value  as  a  railroad  depends 
very  largely,  or  almost  entirely,  upon  what 
its  net  income  can  be  expected  to  be.  State 
V.  Virginia  &  T.  R.  Co.,  46  Pac  723,  23  Nev 
283,  35  L.  R.  A.  759. 
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FULL  COMPENSATION. 

Code  Civ.  Proc.  S  2736,  proyldlng  that 
when  the  personal  estate  of  a  decedent 
amounts  to  $100,000  or  mojre  over  all  debts, 
each  executor,  not  exceeding  three,  is  en- 
titled to  full  compensation,  means  that  he  is 
entitled  to  full  statutory  commissions.  In 
re  Kenworthy's  Estate,  17  N.  Y.  Supp.  655, 
656,  63  Hun,  165. 

The  appropriation  by  Congress  in  19 
Stat  294,  of  $2,600  each  '*in  full  compensa- 
tion" for  the  fiscal  year  ending  June  30,  1878, 
for  salaries  of  the  chief  justice  and  two  as- 
sociate Judges  of  the  territory  of  Wyoming, 
being  wholly  inconsistent  with  so  much  of 
Rev.  St  §  1870,  as  fixed  such  salaries  at 
$3,000  eadi  per  annum,  necessarily  operated 
as  a  repeal  thereof,  and  limited  the  com- 
pensation of  such  ofi^cers  for  that  year  to  the 
amount  so  appropriated.  United  States  v. 
Fisher,  8  Sup.  Ot  154,  155,  109  U.  S.  148,  27 
L.  Bd.  885. 

FUIX  CONFTDENOE. 

••Full  confidence,"  as  used  In  a  will  pro- 
viding that  the  testator's  wife  should  have 
the  use,  benefit  and  profits  of  the  testator's 
real  estate  during  her  natural  life,  and  also 
all  his  personal  estate,  absolutely,  having 
full  confidence  that  she  will  leave  the  surplus 
to  be  divided  at  her  decease  justly  among 
the  testator's  children,  was  not  sufficient  to 
create  a  trust  in  favor  of  the  testator's  chil- 
dren, and  the  personal  property  vested  abso- 
lutely in  the  widow.  In  re  Pennock's  Es- 
tate, 20  Pa.  268.  279,  59  Am.  Dec.  718. 

A  will  providing  that  the  husband  of  the 
testatrix  should  have  the  use  and  income  of 
a  certain  estate,  in  the  full  confidence  that 
he  would  give  her  children  by  a  former  mar- 
riage such  comfort  and  support  as  they  might 
stand  in  need  of,  was  sufficient  to  subject 
the  income  to  a  trust  in  favor  of  her  chil- 
dren by  the  former  marriage,  which  could  be 
enforced  In  equity.  Warner  v.  Bates,  98 
Mass.  274,  279  (cited  and  approved  in  Hand- 
ley  V.  Wrigbtson,  60  Md.  198,  202). 

FUIX  CONVICTION. 

••Full  conviction"  is  not  the  criterion  of 
the  degree  of  proof  necessary  to  a  conviction. 
It  Is  a  loose  phrase.  It  has  no  distinct  legal 
import  ^^^  ^  witliout  accuracy  to  the  com- 
mon understanding.  It  is  vague,  indefinite, 
and  inexact  It  may  be  the  equivalent  of 
sincere  or  conscientious  belief.  It  may  mean 
that  full  conviction,  when  the  facts  proven 
satisfy  the  judgment  as  to  the  truth  of  the 
charge.  There  is  but  one  rule  and  one  law 
in  this  state  as  to  ^e  measure  and  suffi- 
ciency of  proof  which  will  warrant  convic- 
tion. It  is  that  the  evidence  must  engender 
a  certainty  of  belief  beyond  a  reasonable 


doubt    Lipscomb  ?•   States  23  South.  210, 
212,  75  Miss.  559. 

FULL  COPT. 

A  full  copy  of  a  bill  In  chancery  means 
not  only  a  full  transcript  of  the  bill,  with  all 
its  indorsements,  but  one  including  a  copy  ot 
every  exhibit  If  counsel  could  witness  or 
realize  the  perplexity  and  the  hazard  of  their 
clients'  rights  occasioned  by  omitting  to  fur- 
nish such  full  copy  to  the  chancellor,  sucb 
omissions  would  cease  to  occur.  Finley  v. 
Hunter  (S.  C.)  2  Strob.  Eq.  208,  210,  note. 

FULI.  COSTS. 

••Full  costs,**  as  used  in  St  17  Car.  II, 
c.  7,  §  2,  entitling  the  successful  party  in  re- 
plevin to  full  costs,  means  ordinary  costs  as 
between  party  and  party,  and  not  costs  as 
between  attorney  and  client  Jamieson  v. 
Trevelyan,  10  Bxch.  748,  752,  28  Bug.  Law 
&  Eq.  535,  536. 

An  order  allowing  plaintiff  to  file  an 
amended  complaint  after  reversal  on  appeal 
to  the  General  Term,  on  condition  ^at  plain- 
tiff pays  to  defendant's  attorney  a  "full  bill 
of  costs  and  disbursements  to  date,"  means 
••such  costs  as  would  go  to  the  party  against 
whom  the  amendment  was  allowed,  in  case 
there  had  been  a  determination  favorable  to 
him  at  the  date  of  ^e  order  granting  leave 
to  amend."  It  includes  the  costs  made  at  the 
general  term.  Bowen  v.  Sweeney,  20  N.  Y. 
Supp.  733,  66  Hun,  42. 

FULL  CREAM  CHEESE. 

All  cheese  manufactured,  sold,  or  offer- 
ed for  sale  in  the  state  at  retail  or  whole- 
sale, made  from  milk  or  cream  of  same, 
which  tests  not  less  than  8  per  cent  of  but- 
ter fat  shall  be  deemed  to  be  a  full  cream 
cheese.    Rev.  St  Mo.  1899,  S  475a 

FULL  FAITH  AND  CREDIT* 

The  full  faith  and  credit  which  the  Con- 
stitution declares  shall  be  given  by  each  state 
to  the  public  acts,  etc.,  of  every  other  state, 
implies  such  full  force  and  effect  as  they 
have  by  law  or  usage  in  the  state  from 
whence  they,  are  taken.  Gibbons  v.  Living- 
ston, 6  N.  J.  Law  (1  Halst)  236,  275. 

The  expression  ••full  faith  and  credit" 
in  Const  U.  S.  art  4,  S  1,  means  that  the 
record,  when  duly  authenticated,  shall  have 
in  every  other  court  of  the  United  States  the 
same  faith  and  credit  as  it  has  in  the  state 
court  from  whence  it  was  taken,  and  does 
not  merely  mean  that  such  record  shall  be 
admitted  as  evidence  without  declaring  its 
effect  Speaking  of  ^e  act  Judge  Story 
says:  ••If  a  judgment  is  conclusive  in  the 
state  where  it  la  pronounced,  it  la  equally 
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ooucluslye  everywhere  In  the  oourta  of  the 
United  States."  Christmas  v.  Russell,  72 
U.  S.  (5  Wall.)  290,  802,  18  L.  Ed.  475. 

The  phrase  **foll  faith  and  credit,**  as 
used  in  the  United  States  Constitution,  only 
requires  the  recognition  of  the  rights  of  par- 
ties as  settled  in  a  suit  in  the  foreign  state, 
and  only  closes  all  investigation  of  the  merits 
where  it  appears  the  court  from  which  the 
record  comes  had  jurisdiction  of  the  parties. 
It  does  not  mean  that  all  the  effects  and  con- 
sequences of  the  litigation  in  one  state  shall 
follow  it  to  another.  Shelton  y.  Johnson,  86 
/       Tenn.  (4  Sneed)  672,  682,  70  Am.  Dec.  265. 

The  phrase  "full  fai^  and  credit"  is  not 
to  be  construed  or  received  in  the  fullest  im- 
port of  the  term,  btit  is  to  be  held  only  to 
refer  to  such  records,  etc,  as  pleadings  and 
evidence,  since  any  other  construction  which 
would  give  the  same  effect  to  a  foreign  judg- 
ment as  to  a  domestic  judgment  would  be  to 
give  to  the  laws  of  one  state  complete  oper- 
ation in  another,  and  would  make  the  judg- 
ment of  one  state  bind  property  In  another, 
which  could  not  be  permitted.  Joice  v.  Scales, 
18  Ga.  725.  727. 

**FuIl  faith  and  credit,"  as  used  in  Const 
art  4,  S  If  declaring  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  ev- 
ery other  state,  and  the  Congress  may  Dy 
general  laws  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be 
proved' and  the  effect  thereof,  and  Act  Cong. 
May  26,  1790,  declaring  that  the  records  and 
Judicial  proceedings  of  one  state  shall  have 
such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  state 
from  whence  said  record^  are  or  shall  be 
taken,  means  that  the  judgment  of  another 
state  shall  have  the  same  conclusive  effect 
and  obligatory  force  in  every  state  in  the 
Union  that  it  had  in  the  state  where  it  was 
rendered.  It  means  that  such  a  judgment  has 
the  same  faith  and  credit  as  it  has  in  the 
state  court  from  which  it  is  taken.  If  in 
such  court  it  has  the  faith  and  credit  of  the 
highest  nature — ^that  is  to  say,  of  record  evi- 
dence—it must  have  the  same  faith  and  cred- 
it in  every  other  court  If  a  judgment  is 
conclusive  In  the  state  where  it  was  pro- 
nounced, it  is  equally  conclusive  everywhere. 
If  re-ezaminable  there,  it  is  open  to  the  same 
inquiries  in  every  other  state.  It  is,  there- 
fore, put  upon  the  same  footing  as  a  domestic 
judgment  The  term  '*fai^  and  credit"  as 
used  in  the  Constitution  and  act  of  Congress, 
point  to  the  attributes  and  qualities  which 
such  records  and  judicial  proceedings  shall 
have  as  evidence.  That  a  judgment  shall 
have  full  faith  and  credit  does  not  mean  that 
because  by  the  laws  of  a  state  it  is  entitled 
to  a  preference  in  the  distribution  of  assets. 
It  shall  have  the  same  effect  and  a  similar 


priority  in  the  distribution  of  assets  in  an- 
other state.  The  possession  of  such  a  quality 
is  not  essential  to  that  full  faith  and  credit 
and  absolute  verity  with  which  it  was  the 
intention  of  the  Constitution  and  act  of  Con- 
gress to  Invest  it  Brengle  v.  McClellan  (Md.) 
7  QUI  &  J.  434,  438. 

'*Full  faith  and  credit"  as  used  in  Const 
U.  S.  art  4,  §  1,  providing  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  state,  means  such  faith  and 
credit  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  records 
were  taken.  Therefore,  if  a  judgment  is  con- 
clusive in  the  state  where  pronounced.  It  is 
equally  conclusive  everywhere  in  the  Union; 
but  if  it  is  re-examlnable  wliere  rendered,  it 
is  open  to  the  same  inquiry  in  every  other 
state.  It  Is,  therefore,  put  on  a  footing  of  a 
domestic  judgment  by  which  is  meant  not 
having  the  operation  and  force  of  a  domestic 
judgment  beyond  the  jurisdiction  declaring  It 
to  be  a  judgment  but  a  domestic  judgment 
as  to  the  merits  of  the  claim  or  subject-mat- 
ter of  the  suit;  that  is,  that  the  judgment  of 
a  state  court  should  have  the  same  credit 
validity,  and  effect  in  every  other  court  of 
the  United  States  which  it  had  in  the  state 
court  where  it  was  pronounced,  and  that 
whatever  pleas  would  be  good  to  a  suit  there- 
on in  such  state,  and  none  others,  could  be 
pleaded  in  any  court  in  the  United  States. 
It  has  been  well  said  "that  the  Constitution 
did  not  mean  to  confer  the  power  of  jurlsr 
diction,  simply  to  regulate  the  effect  of  ^e 
acknowledged  jurisdiction  over  persons  and 
things  within  the  state."  McElmoyle  v.  Co- 
hen, 88  U.  S.  (13  Pet)  812,  826,  10  L.  Ed.  177. 

Jnrisdiotlonal  qvestions* 

The  clause  of  the  federal  Constitution  re- 
quiring full  faith  and  credit  to  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  another  state  does  not 
preclude  an  inquiry  into  the  action  or  the 
jurisdiction  of  ^e  court  rendering  the  judg- 
ment The  judgment  of  a  court  of  another 
state  has  no  force  or  effect  unless  the  court 
rendering  the  same  had  acquired  jurisdiction 
of  the  subject-matter  and  of  the  person.  In 
re  Norton's  Estate,  66  N.  Y.  Supp.  817,  819, 
82  Mlsa  Rep.  224. 

Frooeedinss  after  Jndement* 

The  expression  **tnU  faith  and  credit**  as 
used  in  Const  U.  S.  art  4,  §  1,  which  pro- 
vides that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
would  apply  to  judgments  entered  in  a  state 
court  but  not  to  subsequent  acts  under  the 
judgment  such  as  the  issuing  and  returning 
of  executions.  Carter  t.  Bennett^  6  Fla.  214, 
242. 


FULL  FORCB 
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FTTIX  FORGE. 

The  averment  In  a  plea  "that  a  decree 
continues  in  full  force"  imports  only  that  It 
has  not  been  reversed.  It  is  not  equivalent 
to  an  averment  that  it  has  not  been  satisfied. 
Dorsey  v.  Sands,  28  E^y.  (5  J.  J.  Marsh.)  37, 38. 

FTTIX  INCOME. 

The  words  "full  income,"  as  used  in  a 
will  written  by  one  not  a  lawyer,  will  ordi- 
narily be  understood  to  mean  annual  interest 
upon  securities  and  property.  McLouth  v. 
Hunt,  48  N.  B.  548,  550,  154  JA.  Y.  179,  89 
L.  R.  A.  230. 

FUIiL  INDORSEMENT. 

A  "full  Indorsement"  Is  that  by  which 
the  indorser  orders  the  money  to  be  paid  to 
some  particular  person  by  name.  Kilpatrick 
V.  Heaton  (S.  C.)  3  Brev.  92.  93;  Lee  v.  Chil- 
licothe  Branch  of  State  Bank  (U.  S.)  15  Fed. 
Cas.  151, 15a  It  differs  from  a  blank  indorse- 
ment, which  consists  only  of  the  name  of  the 
indorser,  as  where  the  indorser  simply  writes 
his  name  on  the  back  of  negotiable  paper. 
Lee  V.  ChlUicothe  Branch  of  State  Bank  (U. 
S.)  15  Fed.  Cas.  151,  153. 

"An  indorsement  is  said  to  be  in  full 
when  the  name  of  the  assignee  or  transferee 
is  stated,  without  any  words  of  limitation. 
The  usual  form  of  a  full  indorsement  is  Tay 
to  A.  B.,  or  order.'"  Lee  v.  Chillicothe 
Branch  of  State  Bank  (U.  S.)  15  Fed.  Cas. 
151,  153. 

FUUi  INVENTORY. 

"Full  inventory,"  as  used  in  the  attach- 
ment law  of  Montana,  requiring  a  full  in- 
ventory in  the  sheriff's  returns  after  seizure, 
means  a  reasonably  brief  and  certain  naming 
of  the  articles  seized.  Silver  Bow  Min.  Ik 
Mill.  Co.  V.  Lowry,  6  Pac.  62,  64,  5  Mont  618. 

A  schedule  which  merely  states  that  it  is 
a  schedule  of  the  creditors  of  the  assignor, 
verified  by  his  affidavit  that  the  schedule  is 
Just  and  true,  is  not  a  full  and  complete  in- 
ventory of  all  indebtedness  of  the  assignor, 
within  the  requirements  of  Acts  1884-85,  pp. 
100,  101,  that  no  assignment  shall  be  valid 
unless  accompanied  by  a  sworn  full  and  com- 
plete schedule  of  the  assignor's  indebtedness. 
The  schedule  may  be  Just  and  true  as  far  as 
it  goes,  and  still  not  be  a  full  and  complete 
schedule.  Fort  v.  Martin  Tobacco  Co.,  1  S. 
E.  223,  224,  77  Ga.  111. 

FULL  JURISDICTION. 

The  act  passed  in  1833,  which  provided 
that  it  shall  be  competent  for  any  person  or 
persons,  deeming  themselves  to  have  a  full 


claim  against  the  state  of  Mississippi,  to  ex** 
hibit  and  file  a  bill  In  equity  against  the 
state,  Is  not  invalid  under  Const  art  4,  S  16, 
providing  that  a  separate  superior  court  ot 
chancery  shall  be  established,  with  "full  Juris- 
diction" In  all  matters  of  equity.  This  pro- 
vision does  nothing  more  than  to  create  the 
court  It  leaves  Its  Jurisdiction  to  the  de- 
termination of  the  common  law,  and  neither 
enlarges  nor  limits  the  powers  which  it  de- 
rives from  that  source.  "The  full  powers  1b 
all  matters  of  equity,"  which  are  secured  to 
it  by  the  provision  for  its  establishment,  were 
intended  to  embrace  such  subjects  of  Juris- 
diction as  the  chancery  court  has  possessed 
by  Immemorial  usage  or  particular  legisla- 
tive enactments.  It  follows  that,  whenever 
the  Legislature  creates  a  new  subject  of  chan- 
cery jurisdiction,  it  becomes  Immediately  one 
of  those  "matters  of  equity"  of  which  that 
court  has  full  Jurisdiction  by  the  Constitu- 
tion. It  is  not  the  subject  of  the  suit  whicli 
determines  the  criterion  of  tiie  Jurisdiction  of 
a  court  of  chancery,  so  much  as  the  particular 
mode  in  which  it  proceeds,  differing,  then^ 
from  a  court  of  law  principally  In  the  mode 
of  proof,  of  trial,  and  of  relief.  Farlsh  v. 
State,  6  Miss.  (4  How.)  170,  175. 

Under  the  Mississippi  Constitution  of 
1832,  giving  to  chancery  courts  "full  juris- 
diction in  all  matters  of  equity,"  the  statute 
of  1858,  giving  a  remedy  by  scire  facias  on 
the  bond  of  a  receiver  of  a  bank,  is  valid. 
The  words  "full  Jurisdiction"  Imply  that  noth- 
ing is  reserved.  Whatever  is  a  matter  of  eq- 
uity, as  to  that  the  power  to  adjudge  is  full 
This  court  was  established  to  preside  over 
and  administer  that  system  of  equity  Juris- 
prudence which  then  existed,  unwritten  and 
positive,  and  such  enlarged  dimensions  as  it 
might  attain  to  by.  an  ample  development  of 
its  principles  and  a  more  enlarged  applica- 
tion of  them  to  the  new  circumstances  of  an 
advancing  society  and  civilization.  Equity 
Jurisprudence  is  especially  the  product  of 
English  tried  reason  and  conscience,  perhaps 
their  highest  and  most  beneficent  achieve- 
ment From  small  germs  it  has  been  of  rapid 
growth,  especially  in  the  last  century.  How- 
ever the  system  may  expand,  the  "full  Juris- 
diction" conferred  gives  the  court  capacity  to 
fully  administer  it  Bank  of  Mississippi  v. 
Duncan,  52  Miss.  740-745. 

FUIX  KNOWIiEDGE. 

In  an  answer  In  an  action  against  a  rail- 
road company  to  recover  damages  for  person- 
al injuries  caused  by  a  defect  in  the  track,  an 
allegation  In  the  answer,  being  that  the  per- 
son Injured  had  "full  knowledge"  of  such 
defect  and  had  had  such  knowledge  for  a 
long  time,  means  such  knowledge  as  would 
fairly  apprise  the  employe  of  the  danger. 
Worden  v.  Humeston  &  S.  Ry.  Co.,  83  N.  W. 
629,  632,  72  Iowa,  201. 
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FULIi  ICE ASXraE  OF  OABE  AXU  DIU- 
6EHOE. 

The  words  **fall  measure  of  care  and  dili- 
geoce,  all  that  could  be  expected,"  cannot  be 
held  to  mean  less  than  extraordinary  dili- 
gence, and  therefore  an  instruction  that  such 
a  measure  of  care  and  diligence  is  required  is 
erroneous  in  a  case  where  extraordinary  dili- 
gence is  not  required.  Western  ft  A.  R.  R.  t. 
King.  70  Ga.  261,  263. 

FirUi  NAMES. 

*The  expression  'full  names'  of  persons 
composing  the  association,  as  employed  in  the 
limited  partnership  act,  means  the  names  in 
form  habitually  used  by  those  persons  in  busi- 
ness, and  by  which  they  are  generally  known 
in  the  community,  and  does  not  mean  that 
given  names  must  necessarily  be  spelled  out 
in  full  in  every  case."  Gearing  v.  Carroll, 
24  Atl.  1046,  1046,  151  Pa.  79. 

The  full  names  of  partners,  required  by 
the  limited  partnership  act  to  be  signed  to 
articles  of  association,  is  satisfied  by  a  sig- 
nature only  consisting  of  initials  of  the  given 
names  and  the  last  names  in  full,  when  the 
persons  so  signing  are  in  the  habit  of  sign- 
ing ^eir  names  in  such  manner,  and  are  gen- 
erally known  in  the  community  by  the  names 
as  thus  signed.  Laflin  ft  Rand  Powder  Co. 
V.  Steytier,  29  Wkly.  Notes  Cas.  280,  232,  146 
Pa.  434,  28  Aa  216,  14  L.  R.  A.  600. 

FULL  PARTI0ULAB8. 

''Full  particulars,"  as  used  in  an  insur- 
ance policy  requiring  that,  as  a  condition 
precedent  to  a  recovery,  the  insured  shall  de- 
liver full  particulars  of  the  loss  or  damage, 
together  with  an  inventory  of  the  property 
destroyed  or  damaged,  etc.,  means  the  best 
particulars  the  assured  can  reasonably  give. 
It  means  that  the  assured  will,  within  a  con- 
venient time  after  the  loss,  produce  to  the 
company  something  which  will  enable  them 
to  form  a  Judgment  as  to  whether  or  not  he 
has  sustained  the  loss.  Bumstead  v.  Divi- 
dend Mut  Ins.  Co.,  12  N.  Y.  81,  96;  Mason 
V.  Harvey,  8  Exch.  819,  820. 

FULL  PATICBNT* 

In  a  will  leaving  certain  property  to  trus- 
tees, with  directions  to  divide  into  three 
equal  shares,  and  out  of  such  shares  pay  to 
each  of  three  children  a  certain  amount  at 
the  end  of  one  year,  a  further  sum  at  the  end 
of  three  years,  and  the  balance  of  such  shares 
at  the  end  of  live  years,  proYided  that,  should 
either  of  such  children  die  before  the  full 
payment  of  the  whole  of  his  or  her  share  of 
mch  residue,  then  the  executors  should  pay 
the  remainder  of  such  share  to  the  issue  of 
such  child,  if  any,  or  to  the  remaining  chil' 


droi,  the  term  "die  before  full  payment**  of 
the  whole  means  before  the  share  becomes 
payable,  and  where  a  daughter  died  after  the 
expiration  of  five  years,  but  before  the  whole 
of  her  share  had  actually  been  paid  to  her, 
the  amount  remaining  should  be  deemed  as 
having  been  paid,  within  the  meaning  of  tho 
will,  and  it  descended  to  her  personal  rep- 
resentatives, and  not  to  her  son.  Finley  v. 
Bent,  95  N.  T.  364,  868. 

FULL  PERFORMANCE. 

Under  Gen.  Laws  1883,  c.  100,  providing 
a  penalty  if  a  mortgagee  neglects  to  dis- 
charge a  mortgage  after  "full  performance" 
of  the  conditions  of  the  mortgage,  the  penalty 
is  not  incurred  by  refusal  to  execute  a  dis- 
charge after  a  mere  ofiTer  to  perform  or  ten- 
der of  performance.  A  tender  of  perform- 
ance is  not  full  performance.  Crumbly  v. 
Bardon,  70  Wis.  385,  386,  36  N.  W.  19,  20. 

Fin«L  PRIVILEGE. 

A  deed  granting  a  certain  lot,  and  the 
•*full  and  free  privilege"  of  ingress,  egress, 
and  regress  over  a  certain  alley,  owned  by  the 
grantor,  signifies  not  only  a  unity  but  an 
equality  of  enjoyment,  both  in  manner  and 
quantity,  between  the  grantee  and  the  gran- 
tor and  his  assigns.  Kirkham  v.  Sharp  (Pa.) 
1  Whart.  323,  336,  29  Am.  Dec.  57. 

FTTLL  PROOF. 

Mr.  Starkie  says:  ''Evidence  which  sat- 
isfies the  minds  of  the  jury  of  the  truth  of 
the  fact  in  dispute  to  the  entire  exclusion 
of  every  reasonable  doubt  constitutes  full 
proof  of  the  fact  •  •  •  The  distinction 
between  full  proof  and  mere  preponderance 
of  evidence  is  in  its  application  very  impor- 
tant In  all  criminal  cases  whatsoever  it  is 
essentia!  to  a  verdict  of  condemnation  that 
the  guilt  of  the  accused  should  be  fully  prov- 
ed. Neither  a  mere  preponderance  of  evi- 
dence, nor  any  weight  of  preponderant  evi- 
dence, is  sufficient  for  the  purpose,  unless  it 
generate  full  belief  of  the  fact,  to  the  exclu- 
sion of  all  reasonable  doubt  But  in  many 
cases  of  a  civil  nature,  where  the  right  is 
dubious  and  the  claims  of  the  contesting  par-' 
ties  are  supported  by  evidence  nearly  equi- 
poised, a  mere  preponderance  of  evidence  on 
either  side  may  be  sufficient  to  turn  the 
scale.'*  Kane  v.  Hibemia  Mut  Fire  Ins.  Co., 
38  N.  J.  Law  (9  Vroom)  441,  450,  20  Am.  Rep. 
409  (quoting  1  Starkie,  Bv.  *478). 

FULL  PROSEOUnON . 

The  expression  "full  proof,"  as  used  In 
a  charge  authorizing  a  jury  to  consider  the 
nature  of  facts  regarding  the  disposition  of 
goods  in  payment  of  debts,  with  reference  to 
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tbelr  susceptibility  of  fnll  proof,  would  be 
understood  by  a  jury  to  mean  a  higher  degree 
of  weight  of  evidence  than  a  preponderance. 
Baines  y.  Ullmann,  9  8.  W.  543,  646,  71  Tex. 
629. 

The  term  "full  prosecution,"  within  the 
rule  that  for  a  suit  to  constitute  lis  pendens 
there  must  be  a  full  prosecution  of  such  suit, 
means  a  full  prosecution  of  the  case  from 
the  commencement  to  the  final  determination 
thereof.  It  must  appear  that  there  has  been 
no  such  negligent  intermission  as  may  appear 
to  have  been  inexcusable  and  which  cannot 
be  satisfactorily  explained.  The  ground  up- 
on which  to  place  the  invalidity  of  lis  pen- 
dens for  want  of  prosecution  is  not,  as  in 
many  cases  seems  to  be  supposed,  negligence 
merely  as  such,  but  estoppel,  as  warranted 
by  such  negligence  and  from  conduct  on  the 
part  of  those  seeking  the  enforcement  of  the 
lis  pendens.  Tinsley  ▼•  Rice,  81  8.  B.  174, 
176,  105  Ga.  286. 

FUIX  QUORUM. 

The  words  *'full  quorum,**  in  the  min- 
utes of  the  commissioners'  court,  reciting  that 
the  full  quorum  of  the  court  was  present 
when  the  county  tax  was  levied,  is  to  be 
construed  as  showing  that  the  full  bench  was 
present,  and  therefore  the  record  shows  a 
compliance  with  the  statute  requiring  such 
a  levy  to  be  made  by  a  full  bench.  Halfln 
V.  State,  18  Tex.  App.  410,  418. 

FUIX  RELEASE. 

The  term  "full  release,"  in  an  assignment 
for  the  payment  of  creditors  who  will  ex- 
ecute a  full  release  and  discharge  of  their 
debts,  imports  that  such  releases  shall  be  ab- 
solute. Agnew  V.  Dorr  (Pa.)  6  Whart  131, 
136,  84  Am.  Dec.  639. 

FULL  SETTLEMENT. 

Settlement  means  an  adjustment  of  ac- 
counts or  claims  and  liquidation  or  payment, 
and  the  term  'full  settlement,"  in  the  state- 
ment of  a  receipt  of  certain  money  in  full 
settlement  of  a  claim,  means  payment  of  the 
claim.  Hoopes  y.  McCan,  19  La.  Ann.  201, 
202. 

FULL  SUPPLY. 

A  contract  for  the  sale  of  ice,  providing 
that,  in  case  of  the  inability  of  the  parties 
of  the  first  part  to  lay  up  a  '*full  supply" 
of  ice,  they  should  be  bound  only  to  deliver 
and  supply  such  proportion  of  the  amount 
of  ice  as  the  quantity  of  ice  laid  up  be  to 
the  fully  supply,  should  be  construed  as  re- 
ferring to  the  capacity  of  the  icehouses  be- 
longing to  the  seller.  Kemp  y.  Knickerbock- 
er loe  Ck>.,  09  N.  Y.  46,  62. 


FULL  TERM. 

A  "full  term,"  within  the  meaning  ot 
Const  art  9,  S  3,  providing  that  the  same 
person  shall  not  be  elected  sheriff  for  two 
consecutive  full  terms,  does  not  include  m. 
vacancy  of  the  last  half  of  a  term  after  the 
first  half  has  been  filled  by  others.  GoneU 
y.  Bier,  16  W.  Va.  811,  82L 

FULL  VALUE. 

See  '*True  and  Full  Yalua.** 

FTTLL  WAGES. 

The  expression  '^foll  wages,**  in  the  sev- 
enth article  of  the  Laws  of  Oleron,  which  de- 
clares that  a  sick  mariner  who  is  left  behind 
is  entitled  to  his  full  wages  if  he  recover,  etc, 
means  the  aggregate  amount  of  wages  for  the 
voyage;  that  is,  the  same  wages  which  the 
mariner  would  have  been  entitled  to,  had  he 
served  out  the  whole  voyage.  Sims  v.  Jack- 
son (U.  S.)  22  Fed.  Cas.  183, 184. 

FULL  TEAB. 

Poor  Act  (BevlsioD,  p.  834)  1 1,  requiring 
a  pauper  to  dwell  on  the  estate  or  in  the 
township  in  which  the  estate  lay  "for  one 
full  year"  to  obtain  a  legal  settlement,  meant 
the  full  space  of  one  year  continuously  and 
without  interruption.  Inhabitants  of  Baton- 
town  V.  Inhabitants  of  Slirewsbury,  6  Atl. 
319,  49  N.  J.  Law,  188w 

FULLEST  OONFTDENOE. 

The  words  'fullest  confidence,**  as  used 
in  a  will,  according  to  1  Perry,  Trusts,  c.  4, 
S  112,  in  a  clause  stating  that  the  testator  has 
fullest  confidence  in  a  legatee  to  make  a 
certain  disposition  of  the  fund  bequeathed* 
is  a  word  of  intention,  which  the  court  will 
carry  into  effect,  as  if  the  testator  had  used 
an  absolute  word  of  devise  in  trust  and  the 
court  will  direct  the  donee  or  first  taker  to 
hold  as  a  trustee  for  those  whom  the  donor 
intended  to  benefit  Gockrill  v.  Armstrong, 
31  Ark.  680,  689;  Major  y.  Hemdon,  78  Ky. 
123,  129. 

FULLT. 

See  "As  Fully  Aa.» 

The  provision  of  Bill  of  Rights,  art  12, 
which  secures  to  the  accused  person  the  right 
to  have  his  crime  or  offense  **fully,  plainly, 
substantially,  and  formally  described  to  him/* 
only  requires  such  particularity  of  allegation 
as  may  be  of  service  to  him  in  enabling  him 
to  understand  the  charge  and  to  prepare  hii 
defense.  Commonwealth  y.  Bobertsoiiy  88  N. 
I  B.  26,  28, 162  Mass.  90. 
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FUIXT  AOOOI71ITED. 

Where  plaintiff  shipped  goods  to  defend- 
ant, which  the  latter  was  to  sell,  and  return 
those  nnsold,  and  fully  account  for  the  pro- 
ceeds^ and  in  an  action  for  account  rendered 
defendant  pleaded  **fully  accounted,"  such 
term  could  not  be  construed  so  as  to  be  sus- 
tained by  evidence  of  accounts  current  ren- 
dered to  plaintiff  by  defendant,  which  con- 
tained an  account,  but  which  did  not  con- 
tain a  full  account,  showing  a  completion  of 
the  enterprise.  Read  ▼.  Bertrand  (U.  8.)  20 
Fed.  Cas.  847,  848. 

FUIXT  AI>MnfISTEBED> 

Until  the  executors  of  an  estate  have  dis- 
charged the  debts  of  a  deceased  which  have 
been  reduced  to  judgments,  they  have  not 
fully  administered  the  estate.  Ryans  v. 
Boogher,  69  8.  W.  1048,  1051,  160  Mo.  673. 

FUIXT  BEIJEVB. 

*'Fully"  is  usuaHy  defined  as  meaning 
"sufficiently,"  •*clearly,"  or  "distinctly,"  and, 
when  used  In  this  its  ordinary  sense,  the 
statement  that,  to  Justify  a  conviction  in  a 
criminal  case,  the  Jury  must  fully  believe 
in  the  guilt  of  the  accused,  is  not  an  equiva- 
lent to  the  usual  form  of  statement  that  they 
must  believe  beyond  a  reasonable  doubt. 
Riley  ▼.  8tate  (Miss.)  18  South.  117,  118. 

FUIXT  CUBED. 

A  contract  that  a  patient  should  be  ''fully 
and  permanently  cured'*  of  the  morphine 
habit  means  ^at  the  patient  shall  be  re- 
stored to  that  normal  condition  of  body  and 
mind,  with  the  same  power  to  resist  the  de- 
sire to  Indulge  In  the  use  of  the  drug  that 
he  possessed  and  enjoyed  before  the  habit 
was  acquired,  and.  not  tibat  the  patient  should 
be  put  into  a  condition  where  he  could  never 
again  taste  the  drug.  Wellman  v.  Jones,  27 
South.  416,  418^  124  Ala.  580. 

"Fully  cured,"  as  used  in  a  contract  for 
the  sale  of  fully  cured  meat,  means  meat 
salted  for  85  days;  such  being  the  meaning 
of  the  term  In  the  trade.  Featherston  v. 
Boonsaville,  78  Ga.  617,  619. 

FUIXT  DETEBMIHED. 

Act  Cong.  March  8,  1875,  c.  137,  18  Stat 
470  [U.  8.  Comp.  St  1901,  p.  508],  authorizes 
removal  of  causes  to  the  United  States  courts 
when  there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  states 
and  which  can  be  fully  determined  between 
them,  and  either  one  or  more  of  the  plain- 
tiffs or  defendants  actually  interested  may 
remove  the  cause.  Held  that  the  clause  "a 
controversy  which  can  be  fully  determined 
between  them"  must  be  read  In  connection 


with  the  words  "actually  interested  in  such 
controversy,"  and  as  so  read  implies  that 
there  may  be  other  parties  to  the  suit  who 
may  not  be  entitled  to  remove  it,  which  par- 
ties must  be  Indispensable  to  the  determina- 
tion of  the  controversy  which  is  wholly  be- 
tween the  citizens  of  different  states;  and 
hence  a  next  friend,  suing  in  behalf  of  a 
feme  covert,  was  not  an  actual  party  to  the 
controversy  wholly  between  him  and  the  de- 
fendant so  as  to  authorize  a  removal.  Buck- 
man  V.  Palisade  Land  Ck>.  (U.  S.)  1  Fed.  367, 
369  (citing  Taylor  v.  Rockefeller,  18  Am. 
Law  Reg.  307). 

FUIXT  SATISFIED. 

An  instruction  in  a  criminal  prosecution 
that  the  Jury  must  be  "fully  satisfied  of  de- 
fendant's guilt  before  they  could  convict" 
etc.,  is  not  prejudicial  to  the  defehdant  on 
the  ground  that  the  words  "fully  satisfied" 
were  used,  Instead  of  the  phrase  "satisfied 
beyond  a  reasonable  doubt"  The  term  "ful- 
ly satisfied"  is  at  least  as  favorable  for  the 
defendant  as  "satisfied  beyond  a  reasonable 
doubt."  The  latter  phrase  Implies  that  there 
may  be  a  conviction,  although  there  be  ever 
so  many  doubts,  other  than  reasonable,  but 
"fully  satisfied"  is  to  the  exclusion  of  all 
doubts,  reasonable  or  other.  State  v.  Sears, 
61  N.  O.  146,  147. 

FULLED  CLOTH. 

"The  term  'fulled  cloth*  is  understood  In 
common  parlance  with  us  to  imply  woolen 
fulled  cloth."  An  allegation  In  a  declaration 
that  a  note  was  payable  in  fulled  cloth  is 
supported  by  a  note  showing  that  it  is  pay- 
able in  woolen  fulled  cloth.  Wead  ?•  Marsh, 
14  Vt  80,  83. 

FUNCTION. 

See  "Judicial  Function**;  ''Official  Func- 
tion." 

"Functions,"  as  used  in  Const  art  8,  (  1, 
dividing  the  powers  of  the  government  into 
the  legislative,  executive,  and  Judicial,  and 
providing  that  no  person  charged  with  official 
duties  under  one  shall  exercise  any  of  the 
functions  of  another,  except  as  in  the  On- 
stltution  expressly  provided,  means  "duties." 
State  V.  Hyde,  22  N.  B.  644,  646,  121  Ind.  20. 

FUNOTIOlf  AI.  DISEASE. 

A  function  is  a  peculiar  or  appointed  ac- 
tion; the  word  is  derived  from  one  which 
signifies  to  perform.  "Functional  disease" 
of  the  brain  is  some  disease  of  that  organ 
which  prevents  or  interferes  with  the  per- 
formance of  its  operation.  Higbee  v.  Guard- 
ian Mut  Life  Ins.  Oo.  of  New  York  (N.  Y.)  09 
Barb.  462,  472. 
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FUNCTUS  OFFICIO. 

Where  there  has  been  no  leyy  nnder  an 
execution,  and  the  return  day  has  expired, 
the  writ  is  "functus  officio/'  and  confers  no 
authority  whatever,  and  any  attempted  levy 
and  sale  by  virtue  of  it  are  nullities.  Faull 
V.  Cooke,  19  Or.  455,  26  Pac.  662,  664»  20  Am. 
St  Bep.  836. 

FUND. 

See  "Assessment  Fund*';  ''Bankable 
Funds";  "Canal  Fund";  "Common 
School  Fund";  "Current  Funds'*; 
••General  Fund*';  "Guaranty  Compa- 
ny"; "Lawful  Funds";  "New  York 
Funds";  "Public  Funds";  "Reserve 
Fund*';  "Residuary  Fund";  "School 
Fund";  "Sinking  Fund";  "Statehouse 
Fund";   "Trust  Fund." 

Any  other  funds,  see  "Any  Other.** 

The  word  "fund,**  in  its  broader  meaning, 
may  Include  property  of  every  kind.  In  re 
Tatum,  70  N.  Y.  Supp.  634,  635,  61  App.  Div. 
513  (citing  And.  Law  Diet). 

The  use  of  the  word  "fund,"  in  a  devise 
of  a  life  estate  of  all  of  testator's  property, 
real  and  personal,  to  his  wife,  and  directing 
that  all  the  property  remaining  at  her  death 
shall  constitute  a  fund  for  the  support  and 
maintenance  of  certain  beneficiaries,  savors 
of  personalty,  which  means  something  that 
can  be  invested  and  reinvested.  It  includes 
the  intent  that  if,  for  the  increase  of  in- 
come, any  sales  of  realty  shall  become  nec- 
essary, such  sales  could  be  lawfully  made; 
the  proceeds  taking  the  place  of  the  land  sold 
as  part  of  said  fund.  Bierce  v.  Bierce,  41 
Ohio  St.  241,  254. 

Act  April  11,  1866,  concerning  taxes, 
provides  that  the  "endowment  or  fund"  of 
any  religious  society,  college,  academy,  sem- 
inary of  learning,  or  public  library  shall  be 
exempt  from  taxation.  Held,  that  the  words 
"endowment"  and  "fund,"  as  used  in  this 
section,  are  words  ejusdem  generis,  and  are 
employed  to  signify  property  other  than 
land;  "fund,"  as  a  general  term,  including 
the  endowment,  which  is  that  particular 
fund  or  part  of  a  fund  bestowed  for  its  more 
permanent  use.  Nevln  v.  Krollman,  38  N.  J. 
Law  (9  Vroom)  574  (citing  First  Reformed 
Dutch  Church  of  New  Brunswick  v.  Lyon, 
32  N.  J.  Law  [3  Vroom]  360,  361). 

Appropriation  or  oolleotion  of  money. 

The  ordinary  meaning  of  the  word 
"fund,"  according  to  Webster,  is  a  stock  or 
capital,  a  sum  of  money  appropriated  as  the 
foun<?ation  of  some  commercial  or  other  op- 
eration, undertaken  with  a  view  to  profit, 
and  oy  means  of  which  expenses  and  credits 
are  supported.  Boulle  v.  Tompkins  (N.  Y.) 
5  Redf.  Sur.  472,  477. 


A  fund  is  a  deposit  of  resources,  or 
money  appropriated  as  the  foundation  of 
some  commercial  operation,  or  a  store  laid 
up  to  draw  from.  Lane  v.  Madgeburg,  51 
N.  W.  562,  563,  81  Wis.  344. 

A  "fund"  is  merely  a  name  for  a  collec- 
tion or  an  appropriation  of  money.  It  may 
be  nothing  but  a  designation  of  one  branch 
of  the  accounts  of  the  state,  or  of  a  certain 
amount  of  money,  when  collected,  to  be  ap- 
plied to  a  particular  piurpose.  It  may  have 
no  property  and  represent  no  investments, 
and  what  are  called  its  revenues  may  include 
all  the  moneys  appropriated  or  directed  to 
be  paid  to  it,  or  for  its  benefit,  or  that  of 
the  objects  it  represents.  People  v.  New 
York  Cent  B.  Co.  (N.  Y.)  34  Barb.  123,  135. 

The  word  "fund,"  as  used  in  Ck>n8t  art 
7,  §  2,  providing  for  the  establishment  of 
a  perpetual  school  fund«  means  ^e  entire 
property  from  which  money  is  to  be  derived 
for  maintenance  of  public  free  schools,  the 
foundation  on  which  rests  the  support  of  the 
system  of  schools  which  it  is  made  the  duty 
of  the  Legislature  to  establish  and  maintain. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  13 
S.  W.  619,  623,  77  Tex.  367. 

The  term  "fund"  In  Act  June  2,  1859, 
S  11,  requiring  the  Secretary  of  State  to  ex- 
amine and  determine  the  claims  of  all  per- 
sons against  the  state  in  cases  where  pro- 
visions for  the  payment  thereof  shall  have 
been  made  by  law,  and  to  indorse  upon  the 
same  the  amount  due  and  allowed  thereon, 
and  from  what  fimd  the  same  is  to  be  paid, 
does  not  mean  a  fund  specially  appropriated 
and  set  aside  by  the  Legislature  for  the  pay- 
ment of  the  designated  claim,  or  of  a  desig- 
nated class  of  which  it  constitutes  one.  With 
much  greater  reason  we  may  infer  that  it 
had  reference  to  some  one  of  the  few  funds 
that  are  provided  for  under  general  laws  in 
pursuance  of  fundamental  enactments.  The 
term  "fund"  Is  not  synonymous  with  "appro- 
priation," and  as  a  matter  of  fact  there  are 
not  many  separate  funds  in  the  treasury; 
but  there  may  be  appropriations,  and  most 
of  the  latter  are  payable  out  of  the  general 
fund.  Shattuck  ▼.  Kincaid,  49  Paa  758,  762, 
31  Or.  379. 

In  Ketchum  v.  City  of  BufTalo,  14  N.  Y. 
356,  Selden,  J.,  says:  "The  term  *fund*  was 
originally  applied  to  a  portion  of  the  national 
revenue  set  apart  or  pledged  to  the  payment 
of  a  particular  debt"  Under  the  title  of 
"National  Debt"  the  Bncyclopsedla  Britan- 
nica  says:  "In  the  early  days  of  the  English 
national  debt,  a  special  tax  or  fund  was  ap- 
propriated to  the  payment  of  the  interest  on 
each  particular  loan.  This  was  the  original 
meaning  of  'funds,'  a  term  which  has  now 
come  to  signify  the  national  debt  generally." 
In  Bouv.  Law  Diet  (Rawle's  Ed.)  p.  862.  It 
Is  said:  "The  national  debt  of  England  con- 
sists of  many  different  loans,  all  of  which 
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are  included  in  the  term  'funds.'  **  People  v. 
Carpenter,  52  N.  Y.  Supp.  781,  783,  81  App. 
Dlv.  603. 

Obeoks,  notes,  bills,  stooks,  and  bonds. 

"Funds"  Include  moneys  and  much  more, 
such  as  notes,  bills,  checks,  drafts,  stocks, 
and  bonds.  United  States  t.  Greve  (U.  S.) 
65  Fed.  488,  490;  Hasbrook  v.  Palmer  (U.  S.) 
11  Fed.  Gas.  766;  Ayres  v.  Lawrence,  59  N. 
Y.  192,  19a 

Webster  defines  the  word  "funds"  as 
"the  stock  of  a  national  bank ;  public  securi- 
ties ;  evidences  of  money  lent  to  government, 
for  which  interest  is  paid  at  prescribed  inter- 
vals." This  is  a  general  ordinary  meaning 
of  the  term.  Treasury  certificates  may  be 
regarded  as  funds.  Ramsey  v.  Cox,  28  Ark. 
366,  868. 

A  will  by  which  testator  desired  that  his 
executor  should  purchase  annuities  for  each 
of  his  two  sisters  of  £100  a  year  each,  the 
said  annuities  to  be  purchased  in  the  "Brit- 
ish funds,"  meant  nothing  more  than  that  it 
was  to  be  British  security,  and  not  any  pri- 
vate security,  nor  security  of  any  foreign 
state.  Kerr  v.  Middlesex  Hospital,  17  Eng. 
Law  &  Eq.  66,  70. 

In  an  action  on  a  note  payable  in  "Phil- 
adelphia funds,"  it  was  said  that  Philadel- 
phia funds  were  not  money,  but  consisted  of 
notes,  checks,  or  bills  upon  banks  or  individ- 
uals in  Philadelphia,  or  of  other  means  of 
procuring  money  there.  It  was  held  that  an 
action  of  debt  would  not  lie,  as  such  action 
is  limited  to  the  recovery  of  a  certain  and 
determinate  sum  of  money.  January  v.  Hen- 
ry, 19  Ky.  (3  T.  B.  Mon.)  8. 

The  word  "funds,"  or  money  and  pro- 
ceeds of  sale,  which  a  county  treasurer  is 
required  to  keep  safe  under  the  statutes, 
should  not  be  confined  in  their  meaning  to 
coin  and  bank  bills.  State  v.  Krug,  12 
Wash.  288,  41  Pac.  126;  Byrom  v.  Brandreth, 
16  L.  R.  Eq.  476.  And  checks  or  certifi- 
cates of  deposit  received  in  good  faith  by 
the  board  of  revenue  and  delivered  to  the 
treasurer  would  be  funds  or  money  or  the 
proceeds  of  the  sale  of  bonds  in  the  hands 
of  the  treasurer.  Montgomery  Gounty  y.  Goch- 
ran,  121  Fed.  17,  21,  57  G.  G.  A.  261. 

Credits  or  debts  dne. 

"Funds,"  as  used  in  the  acceptance  of  a 
bill  by  which  the  acceptor  agreed  to  pay 
when  in  "funds"  of  the  drawer,  means  cash, 
and  does  not  include  demands  which  were 
good  and  available  and  subject  to  his  control 
as  treasurer.  These,  until  collected*  were  not 
"funds,"  within  the  meaning  of  the  accept- 
ance. Gampbell  v.  Pettengill,  7  Me.  (7 
Greenl.)  126,  129,  20  Am.  Dec.  349. 

In  Laws  1872,  c.  161,  authorizing  actions 
against  public  officers  for  the  purpose  of 
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preventing  waste  or  injury  to  any  property, 
funds,  or  estate  of  the  county  "upon  a  fair 
and  reasonable  interpretation,  the  term 
'funds'  embraces,  not  only  property  and 
funds  in  possession,  but  the  credit  and  power 
of  borrowing  money  in  anticipation  of  taxa- 
tion and  other  processes  and  means  by  which 
the  municipal  corporation  may  be  charged 
pecuniarily,  or  the  taxable  property  within 
its  limits  burdened."  Ayres  ▼.  Lawrence,  59 
N.  Y.  192,  198. 

A  bequest  of  all  the  rest  and  residue  of 
testator's  funds,  after  providing  for  the  dis- 
charge of  certain  legacies  and  payment  of 
debts,  to  his  two  sons,  means  and  includes 
debts  due  to  the  testator.  Webster  says 
the  term  "funds''  means,  among  other  things, 
money  lent  to  government;  constitutional 
and  national  debt  It  is  not  a  legal  term 
with  a  settled  meaning,  but  is  a  term  In 
common  use.  It  does  not  mean  a  chattel, 
or  furniture,  or  the  like,  but  money  and 
securities,  more  especially  government  secu- 
rities.   Perry  v.  Hunter,  2  R.  I.  80,  87. 

As  used  in  an  order  to  pay  when  in  funds, 
drawn  by  a  consignor  on  his  consignee  in 
favor  of  a  third  person,  the  term  "funds"  is 
equivalent  to  "in  debt  to  the  drawer,"  which, 
by  reason  of  the  factor's  right  of  absolute 
appropriation,  cannot  be  while  the  principal 
is  indebted  to  the  factor.  Funds  in  the  con- 
signee's hands,  subject  at  his  discretion  to 
be  applied  in  discharge  of  balances  due  to 
him,  can  scarcely  be  said  to  be  funds  be- 
longing to  the  principal,  or,  at  all  events, 
within  the  meaning  of  such  a  contract  as 
this.  The  factor  cannot  be  in  funds  to  dis- 
charge the  debts  of  third  persons.  Gillespie 
V.  Mather,  10  Pa.  (10  Barr)  28,  33. 

"Funds,"  as  used  in  Code,  S  1072,  pro- 
viding a  penalty  for  the  diversion  of  the 
"funds"  of  the  corporations  to  other  ob- 
jects than  those  mentioned  in  their  charters, 
is  not  limited  to  cash  on  hand,  but  includes 
all  the  resources  of  corporations.  Miller  v. 
Bradlsh,  28  N.  W.  594,  595,  69  Iowa,  278. 

The  word  "funds,"  as  used  in  a  state- 
ment by  a  surveyor  to  a  conmiittee  formed 
for  the  purpose  of  organizing  a  railroad  com- 
pany, that  he  would  make  no  claim  for  his 
services  until  there  should  be  sufficient  funds 
of  the  company  to  meet  any  demand  he 
might  be  entitled  to  make,  does  not  apply 
to  deposits  made  with  the  committee  by 
the  prospective  shareholders.  Landman  Yc 
Entwistle,  7  Bxch.  ♦632,  ♦636. 

Money* 

The  term  "funds,"  as  employed  in  com- 
mercial transactions,  according  to  Its  usual 
acceptation  and  signification,  means  money. 
Galena  Ins.  Co,  v.  Kupfer,  28  HI.  (18  Peck) 
332,  335,  81  Am.  Dec.  284;  Hatch  v.  First 
Nat  Bank,  47  Atl.  908»  909,  94  Me.  848;  80 
Am.  St  Rep.  401. 
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The  expression  "in  funds,"  as  used  in 
an  acceptance  of  a  bill,  to  be  paid  as  soon 
as  the  acceptor  should  find  himself  "in 
funds,"  means  that  he  must  have  had  money 
in  hand  to  pay  it,  which  condition  is  not 
fulfilled  by  his  having  other  property  in  his 
hands  of  greater  value  than  the  sum  named 
in  the  biU.  Carlisle  v.  Hooks,  58  Tex.  420, 
421  (citing  Marshall  y.  Clary,  44  Ga.  511, 
513;  Gentry  v.  Owen,  14  Ark.  396,  60  Am. 
Dec.  549;  Nagle  y.  Homer,  8  Cal.  a^S; 
Liggett  y.  Weed,  7  Kan.  273;  Gallery  v. 
Prindle  [N.  Y.]  14  Barb.  186,  190;  Daniel, 
Neg.  Inst  508,  514;  Mitchell  v.  Clay,  8 
Tex.  443,  446;  Salinas  v.  Wright,  11  Tex. 
572;    Rowlett  y.  Lane.  43  Tex.  274). 

An  indictment  charging  the  embezzle- 
ment of  ^'moneys  and  funds''  means  moneys 
and  some  other  species  or  character  of  funds. 
The  word  ''funds''  is  not  used  in  the  altema- 
tiye  as  a  synonym.  It  is  used  in  the  con- 
junctive. United  States  v.  Greve  (U.  S.)  65 
Fed.  488,  490. 

Within  the  meaning  of  the  statute  pro- 
viding that,  in  the  payment  of  creditors  of 
an  Insolvent  corporation  and  in  the  dis- 
tribution of  the  corporation  funds,  the  cred- 
itors shall  be  paid  proportionately,  etc.,  the 
term  "funds"  means  the  proceeds  of  sales 
of  real  and  personal  estate  and  the  proceeds 
of  any  other  assets  converted  into  funds. 
Everything  is  supposed  to  be  converted  into 
money,  and  there  was  no  authority  for  dis- 
tribution of  equitable  assets.  Doane  v.  Mil- 
ville  Mut  Marine  &  Fire  Ins.  Co.,  43  N.  J. 
Eq.  (16  Stew.)  622,  533,  11  Atl.  739,  742. 

A  fund  is  a  deposit  or  collection  of  re- 
sources from  which  supplies  are  drawn,  or 
out  of  which  expenses  are  provided,  or  which 
may  be  available  for  the  payment  of  debts 
or  the  discharge  of  liabilities.  As  used  In 
Rev.  St.  Ind.  1881,  S  5850,  which  provides 
that  the  clerks  of  the  several  courts  through- 
out this  state  are  hereby  authorized  to  re- 
ceive money  in  payment  of  all  Judgments, 
dues,  and  demands  of  record  in  their  respec- 
tive offices,  and  all  such  funds  may  be  order- 
ed to  be  paid  into  the  respective  courts,  of 
which  they  are  clerks,  by  the  Judges  thereof, 
etc.,  "funds"  has  a  much  broader  meaning 
than  the  word  "moneys,"  as  ordinarily  used, 
and,  while  the  two  words  are  often  used  as 
convertible  terms,  the  former  Is  much  more 
than  the  equivalent  of  the  latter.  Jewett  v. 
State,  94  Ind.  549,  551. 

In  Laws  1879,  c  14,  providing  that  each 
order  drawn  on  a  school  district  treasurer 
shall  specify  whether  the  money  is  to  be 
paid  from  the  teacher's  fund,  the  contingent 
fund,  or  schoolhouse  fund,  and.  In  case  the 
treasurer  has  no  money  in  the  fund  drawn 
on  to  pay  such  school  warrant,  he  shall  In- 
dorse on  It,  "Not  paid  for  want  of  funds," 
"funds"  should  be  construed  as  meaning  mon- 
eys generally,  and  not  any  special  fund,  as 


distinguished  from  all  others.  Capital  Bank 
of  St  Paul  V.  School  Dlst  No.  53,  48  N.  W. 
363,  366,  1  N.  D.  479. 

As    put   into   interest-bearins   oblisa- 
tioiLi. 

To  fund  "la  to  put  Into  the  form  of 
bonds  or  stocks  bearing  regular  interest,  and 
to  provide  and  appropriate  a  fund  or  perma- 
nent revenue  for  the  payment  of  the  inter- 
est" Merrill  v.  Town  of  Montlcello  (U.  S.) 
22  Fed.  589,  596  (citing  Webst  Diet;  Bouv. 
Law  Diet). 

"Fund,"  as  used  in  a  will*  directing  ex- 
ecutors to  settle  up  and  fund  testator's  estate 
within  a  certain  period,  should  be  construed, 
as  it  is  ordinarily  understood  in  such  connec- 
tion, to  signify  capitalizing  with  a  view  to 
the  production  of  interest  Stephen's  Bx'rs 
V.  Milnor,  24  N.  J.  Eq.  (9  a  B.  Green)  858, 
376. 

FUKDAMENTAIi  ERROR. 

That  error  is  a  "fundamental  error" 
which  goes  to  the  merits  of  the  plaintiff's 
cause  of  action,  and  will  be  considered, 
whether  assigned  as  error  or  not,  where  the 
justice  of  the  case  seems  to  require  It  Holly- 
wood V.  Wellhausen,  68  S.  W.  329,  831,  28 
Tex.  Civ.  App.  541. 

FUNDED  DEBT. 

Within  Laws  N.  Y.  1853,  c.  608,  (  6, 
prohibiting  a  municipal  corporation  from 
contracting  any  funded  debt,  except  in  the 
mode  prescribed,  a  funded  debt  is  a  debt  for 
the  payment  of  the  principal  or  interest  of 
which  some  fund  was  appropriated.  Bouvier 
says:  "  'Funded  debt'  Is  that  part  of  the  na- 
tional debt  for  which  certain  funds  are  ap* 
propriated  toward  the  payment  of  the  in- 
terest" And  this  definition  corresponds  with 
that  given  by  all  writers  on  the  subject 
The  term,  even  in  common  parlance,  is  never 
made  use  of  to  describe  an  ordinary  debt 
growing  out  of  a  transaction  with  one  indi- 
vidual and  represented  by  a  single  instru- 
ment. It  is  essential  to  the  idea  of  a  funded 
debt  even  under  the  broadest  use  of  the 
term,  that  the  debt  should  be  divided  into 
parts  or  shares,  represented  by  different  in- 
struments, so  that  such  parts  or  shares  may 
be  readily  transferable.  A  debt  incurred  by 
the  purchase  of  market  grounds  on  credit  Is 
not  a  funded  debt.  Ketchum  v.  City  of  Buf- 
falo, 14  N.  Y.  356,  367. 

The  term  "funded  debt,"  as  used  in  the 
Constitution,  providing  that  no  funded  debt 
should  be  contracted  for  a  municipal  cor- 
poration, unless  for  a  spedflc  object  should 
be  construed  in  Its  proper  etymological  sense, 
and  means  a  debt  requiring  a  variety  of 
things  to  create  it  and  certain  provisions  to 
be  made  before  it  can  be  contracted,  which 
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Insure  the  payment  of  the  interest  thereon 
and  provide  a  second  fund  for  the  redemp- 
tion of  the  principal  of  the  debt,  if  it  is  pro- 
tected by  a  law  of  the  Legislature  binding 
on  the  corporation,  or  which  In  effect  pledges 
all  the  taxable  property  for  the  payment  of 
interest  and  principal,  and  which  may  be  en- 
forced by  mandamus.  Ketchum  ▼•  Gity  of 
Buffalo  (N.  Y.)  21  Barb.  294,  805. 

Within  the  meaning  of  the  general  mu- 
nicipal law  relating  to  the  different  kinds  of 
debts  of  a  municipality,  of  which  the  head- 
ings of  the  sections  are:  (4)  'Temporary 
Loans";  (5)  "Funded  Debt";  (6)  "Payment 
of  Municipal  Bonds" ;  (7)  "Funded  and  Bond- 
ed Debts" — a  temporary  loan  seems  to  be 
one  which  is  to  be  paid  with  and  by  the 
taxes  of  a  current  fiscal  year,  while  the  fund- 
ed debt  seems  to  be  one  where  provision  is 
to  be  made  for  the  annual  raising  by  tax  of 
the  sum  necessary  to  pay  the  interest  and 
principal  as  they  respectively  mature.  As 
thus  used,  the  term  "funded  debt"  includes 
all  municipal  indebtedness  embraced  within 
or  evidenced  by  a  bond,  the  principal  of 
which  is  payable  at  a  time  beyond  the  cur- 
rent fiscal  year  of  its  issue,  with  periodical 
terms  f6r  the  payment  of  interest,  and  where 
provision  is  made  for  payment  by  raising 
of  the  necessary  funds  by  future  taxation 
and  the  quasi  pledging  in  advance  of  the 
municipal  revenue.  People  v.  Carpenter,  62 
N.  T,  Supp.  781,  783,  81  App.  Dlv.  603. 

The  term  "funded  debt,"  as  used  In  a 
will  directing  the  payment  from  the  proceeds 
of  the  sale  of  certain  property  of  testator's 
funded  debt,  though  not  ordinarily  used  in 
connection  with  the  debts  of  an  individual, 
must,  when  so  used,  necessarily  refer  to 
debts  which  are  embodied  in  securities  of  a 
permanent  character  and  to  the  payment  of 
which  certain  property  has  been  applied  or 
pledged.  The  funded  debts  are  mortgage 
debts.  Wells  v.  Wells,  24  N.  Y.  Supp.  874, 
875,  80  Abb.  N.  O.  225. 

FUNDING. 

The  term  "funding"  has  been  sometimes 
applied  in  this  country  to  the  process  of 
collecting  together  a  variety  of  outstanding 
debts  against  corporations,  the  principal  of 
which  was  payable  at  short  periods,  and  bor- 
rowing money  on  the  bonds  or  stocks  of  the 
corporation  to  pay  them  off;  the  principal 
of  such  bonds  or  stocks  being  made  payable 
at  periods  comparatively  remote.  Ketchum 
V.  City  of  Buffalo,  14  N.  Y.  856,  367;  People 
V.  Carpenter,  52  N.  Y.  Supp.  781,  783,  31  App. 
DlT.  603. 

Within  the  meaning  of  Laws  1898,  p.  84, 
authorizing  executors  and  administrators  to 
mortgage  real  property  of  the  states  for  the 
purpose  of  funding  the  estate  debts,  the  word 
"funding"  was  evidently  designed  to  mean 


the  borrowing  of  a  sufficient  sum  of  moni^y 
to  discharge  the  claims  against  an  estate  by 
creating  another  debt  in  lieu  thereof;  and, 
while  an  estate  may  owe  only  one  person  a 
certain  sum,  it  is  Just  as  much  an  indebted- 
ness, and  equally  as  susceptible  of  being  fund- 
ed as  though  the  claim  were  divided  into  a 
given  number  of  parts  and  held  by  several 
creditors.  Lawrey  v.  Sterling,  69  Pac  460, 
465,  41  Or.  518. 

FUITDINO  SYSTEM. 

"Funding  system"  is  defined  to  be  a  plan 
which  provides  that  on  the  creation  of  a 
public  loan  funds  shall  immediately  be 
formed  and  secured  by  law  for  the  payment 
of  the  interest,  and  also  for  the  gradual  re- 
demption of  the  capital  itself.  Merrill  v. 
Town  of  Monticello  (U.  S.)  22  Fed.  589,  596. 

FUIIBS  IN  HAND. 

The  term  "funds  in  hand,"  in  a  will  di- 
recting the  education  of  testator's  children 
from  the  proceeds  of  his  plantation  and  the 
funds  in  hand,  means  cash  on  hand  and 
money  due  the  estate  by  bond,  note,  or  other 
security.  Marrow  v.  Marrow,  45  N.  O.  148, 
156. 

Where  a  correspondent  was  limited  in  his 
purchases  for  shipment  by  vessel  to  the  ap- 
plication of  funds  in  his  hands,  such  term  in- 
cludes in  mercantile  language  the  balance 
due  by  the  correspondent  on  general  account 
Parsons  v.  Armor,  28  U.  8.  (3  Pet)  413,  430, 
7  L.  Ed.  724. 


FUNERAL 

The  term  "funeral,**  as  used  in  a  peti- 
tion alleging  that  by  the  negligence  of  de- 
fendant plaintiif  was  unable  to  attend  the 
funeral  of  his  mother,  seems  to  have  been 
used  to  convey  the  same  meaning  as  ob- 
sequies, a  rite  or  ceremony  pertaining  to 
burial,  where  plaintiff  admits  that  he  was 
present  at  the  burial.  Graddy  v.  Western 
Union  Tel.  CJo.  (Ky.)  43  S.  W.  468,  469. 


FUNEBAI.  CHARGE  OB  EXPENSE. 

Funeral  expenses  have  been  held  not  to 
be  a  debt  against  the  estate  of  decedent  or 
a  charge  upon  his  estate.  Sullivan  v.  Hor- 
ner, 7  Atl.  411,  413,  41  N.  J.  Eq.  299  (citing 
Patterson  v.  Patterson,  59  N.  Y.  574,  17 
Am.  Rep.  884;    Schouler,  Bx'rs,  §  421). 

Funeral  expenses  are  not  a  debt,  but 
properly  a  charge  on  the  estate  of  the  deceas- 
ed, and  if  the  executor  voluntarily  pays 
them  he  shall  be  allowed  such  payment  be- 
fore all  others,  because  it  is  a  work  of  char- 
ity and  piety.  Gregory  v.  Hooker's  Adm'r, 
8  N.  a  884  409,  9  Am.  Dec.  640. 
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Under  Rev.  St  §  6090,  providing  that 
"every  executor  shall  proceed  with  diligence 
to  pay  the  dehts  ot  the  deceased,  and  shall 
apply  the  assets  in  payment  of  debts:  (1) 
The  funeral  expenses,  those  of  last  sickness, 
and  the  expenses  of  administration;  (2)  the 
allowance  made  to  the  widow  and  children 
for  their  support,"  etc.,  funeral  expenses  are 
to  be  considered  as  debts  of  the  deceased, 
though  manifestly  they  cannot  be  treated  as 
contract  debts,  and  in  the  settlement  of  the 
estate  of  a  married  woman  such  expenses 
are  claims  against  her  estate,  to  be  paid  by 
the  executor,  and  not  claims  against  her  sur- 
viving husband.  Mcdellan  v.  Filson,  44 
Ohio  St  184,  188y  5  N.  E.  861,  862,  58  Am. 
Rep.  814. 

Funeral  charges  are  those  which  are  In-- 
curred  for  the  interment  of  a  person  deceas- 
ed.   Civ.  Code  La.  1900,  art  3192. 

Attendaaoe  on  interment* 

"Funeral  expenses,*'  as  a  charge  on  a 
decedent's  estate,  do  not  include  a  charge  by 
the  plaintiff,  with  whom  decedent  lived  at  the 
time  of  bis  death,  for  dinner  and  horse  feed 
furnished  to  persons  who  had  attended  the 
funeral  of  the  deceased.  Shaeffer  v,  Shaeffer, 
64  Md.  679,  684,  39  Am.  Rep.  406. 

The  funeral  expenses  which  an  adminis- 
trator may  properly  allow  include  the  neces- 
sary charges  attending  the  interment  of  the 
deceased  and  the  executor's  traveling  ex- 
penses in  taking  the  remains  to  the  place  of 
interment  Hasler  v.  Hasler  (ti.  Y.)  1  Brad/ 
Sur.  248,   249. 

Bnrial  or  monmins  elotliins* 

The  duty  of  burying  the  deceased  de- 
volves upon  the  personal  representative,  if 
there  be  one  duly  qualified,  and  in  his  ab- 
sence any  friend  may  see  to  the  due  per- 
formance of  the  funeral  rites,  and  a  personal 
representative  will  be  liable  to  him  for  the 
expenses  incurred,  though  he  neither  order- 
ed the  expenditure  nor  even  knew  of  it  A 
suit  of  clothes  in  which  deceased  was  buried 
was  held  properly  Included  in  the  item  of 
funeral  expenses,  although  not  purchased  by 
the  executor.  Steger  v.  Frizzell,  2  Tenn.  Ch. 
369,  371. 

A  funeral  embraces,  not  only  the  solem- 
nization of  interment,  but  the  ceremonies 
and  accompaniments  attending  the  same. 
Such  ceremonies  are  prompted  by  affection, 
and  their  character  is  to  some  extent  deter- 
mined by  the  religious  faith  and  sentiment 
of  the  friends  of  the  deceased,  and  the  sta- 
tion in  life  which  had  been  occupied  by  the 
deceased.  The  wearing  of  suitable  mourn- 
ing apparel  is  commonly  regarded,  not  only 
as  a  proper,  but  almost  indispensable,  mark 
of  affection  and  evidence  of  grief,  and  hence 
the  cost  of  mourning  costumes  for  the  widow 
will  be  included  in  the  term  "funeral  ex- 


penses." In  re  Wachter's  Estate,  38  N.  Y- 
Supp.  941,  944,  16  Misc.  Rep.  137;  Allen 
V.  Allen  (N.  Y.)  3  Dem.  Sur.  524,  525, 

The  cost  of  mourning  apparel  for  tlie 
widow  is  not  regarded  as  a  part  of  tlie 
funeral  expenses.  Macknet's  Ex'rs  v.  Mack- 
net  24  N.  J.  Bq.  (9  O.  B.  Green)  277,  29e; 
Appeal  of  Flintham  (Pa.)  11  Serg,  &  B» 
16.    17. 

Improvement  of  oemeterj  lot. 

The  term  "funeral  expenses"  does  not  In- 
clude a  debt  Incurred  by  decedent's  widow  in 
Inclosing  the  burial  lot  In  re  Meyer's  Es- 
tate (Pa.)  18  Phila.  42. 

The  expenses,  amounting  to  $2,400,  for 
inclosing  and  curbing  the  cemetery  lot  were 
improvements  of  real  estate,  and  could  not 
be  allowed  as  funeral  expenses.  In  re  Bar- 
clay's Estate  (Pa.)  33  Leg.  Int  108,  U  Phila. 
123. 

Monument* 

The  expense  of  erecting  a  suitable  monu- 
ment over  the  grave  of  deceased  is  to  be 
classed  among  the  funeral  expenses.  Pease 
V.  Ghristman,  64  N.  E.  90,  91,  158  Ind.  642; 
Lutz  V.  Gates,  17  N.  W.  747,  62  Iowa,  513; 
Crapo  V.  Armstrong,  17  N.  W.  41,  42,  61  Iowa, 
697;  Ferrin  v.  Myrick,  41  N.  Y,  315^  325; 
Laird  v.  Arnold  (N.  Y.)  42  Hun,  136,  138; 
In  re  Howard's  Estate,  23  N.  Y.  Supp.  836, 
841,  3  Misc.  Rep.  170;  Owens  v.  Bloomer  (N. 
Y.)14  Hun,  296,  297 ;  Oornwell  v.  Beck  (N.  Y.)  2 
Redf .  Sur.  87,  90 ;  In  re  Barclay's  Estate  (Pa.) 
35  Leg.  Int  (Pa.)  108,  11  Phila.  123,  2  Wkly. 
Notes  Gas.  447;  In  re  Meyer's  Estate  (Pa.) 
18  Phila.  42;  Sheetz's  Estate  (Pa.)  2  Woodw. 
Dec.  407,  409;  Griffiths'  Estate  (Pa.)  1  Lack. 
Leg.  N.  311;  In  re  Webb's  Estate,  30  AtL 
827,  828,  165  Pa.  830,  44  Ain.  St  Rep. 
666,  36  Wkly.  Notes  Gas.  571;  Hatchett  Y. 
Gurbow,  59  Ala.  516,  521;  Van  Emon  v. 
Superior  Gourt  of  Tulare  County,  18  Pac. 
877,  76  Gal.  589,  9  Am.  St  Rep.  258;  Donald 
V.   McWhorton,  44   Miss.   124,   129. 

Funeral  expenses  should  be  construed 
to  include  the  cost  of  tombstones,  which  are 
not  a  necessary  part  of  the  expenses  of  set- 
tling an  estate,  for  the  estate  can  well  be 
settled  and  closed  without  procuring  them. 
Tombstones  are  connected  with  the  burial, 
and  properly  belong  to  that  part  of  the  ex- 
penditures. Expenditures  for  digging  and 
filling  the  grave  certainly  are,  and  the  stones 
placed  at  each  end  of  the  grave  are  so  placed 
to  mark,  define,  and  protect  it  The  inscrip- 
tion on  the  stone  may  be  more  extended  than 
is  necessary  for  that  purpose,  but  that  la 
the  principal  object  They  are  not  set  up 
at  the  time  of  the  burial,  because  not  then 
prepared,  but  they  are,  when  set  up,  fix- 
tures of  the  grave,  as  bounds  and  fences  are 
fixtures  of  land,  and  the  sums  paid  for  them 
should  be  considered  a  part  of  the  funeral 


FUNERAL  CHABGE  OB  EXPENSE  3U01) 


FURNACE 


expenses.    Appeal  of  Fairman,  80  Oonn.  205» 
209. 

Porvrait  of  deoeased. 

The  funeral  expenses  properly  allow- 
able as  claims  against  the  estate  of  a  de- 
ceased properly  Include  a  tombstone,  but  do 
not  Include  a  portrait  of  deceased,  painted 
after  the  death  for  his  widow.  If  the 
widow  desires  a  memorial  of  this  kind,  she 
should  pay  for  it  Appeal  of  McGUnsey 
(Pa.)  14  Serg.  &  R.  64,  66. 

Post  mortem  examination* 

Funeral  expenses  do  not  Include*  a  lia- 
bility incurred  for  the  services  of  physi- 
cians in  performing  a  post  mortem  exam- 
ination; such  examinations  being  only  in 
the  interest  of  the  advancement  of  science  or 
the  enforcement  of  criminal  laws,  and  hay- 
Igig  nothing  to  do  with  the  settlement  of 
the  decedent's  estate  or  his  interment  Smith 
y.  Mcliaughlin,  77  lU.  506,  507. 

Removal  of  body  to  plaee  of  burial* 

Where  deceased  died  in  Florida,  whither 
he  had  gone  In  quest  of  health,  from  his 
domicile  in  Philadelphia,  and  out  of  respect 
for  family  associations  he  was  buried  in 
Connecticut,  the  expenses  of  taking  the  body 
from  Florida  to  the  place  of  burial  were 
properly  included  and  allowed  the  executor 
as  funeral  expenses.  In  re  Carpenter's  Bs 
tate  (Pa.)  16  Phlla.  200. 

Wake. 

The  expenses  of  a  wake  preceding  the 
burial  of  a  deceased  person,  where  the  same 
simply  consisted  of  the  performance  of  a 
custom  of  watching  &t  night  over  the  corpse, 
and  where  it  was  not  given  merely  as  a  pre- 
tense for  pandering  to  the  appetites  of  the 
living,  the  fare  furnished  for  the  watchers, 
consisting  merely  of  cheese,  crackers,  and 
tobacco,  were  properly  allowed  against  a 
decedent's  estate  as  funeral  charges.  In  re 
Johnson*s  Estate,  8  Pa.  Co.  Ct  R.  1,  8. 

FUR. 

In  Astor  v.  Union  Ins.  Co.  (N.  Y.)  7  Cow. 
202,  204,  evidence  was  held  to  be  properly 
admitted  showing  that  by  the  usage  of  the 
trade  skins  valuable  chiefly  on  account  of 
the  fur  were  called  **f ur,"  while  "skins"  was 
a  term  appropriated  to  those  which  were 
valuable  chiefly  for  the  skin,  by  which  we 
understand  the  skin  with  the  hair  removed. 
Seeberger  v.  Schlesinger,  14  Sup.  Ct  720, 
731,  152  U.  S.  581,  38  L.  Bd.  560. 

Hat  bodies,  which  are  ma^e  partly  of 
the  soft  substance  which  is  taken  from  the 
skin  of  rabbits  and  partly  from  the  wool 
of  sheep,  are  not  "fur,"  within  the  mean- 
ing of  the  Carriers'  act  (St  11  Geo.  lY  and  1 


Wm.  IV,  c  68).    Mayhew  v.  Nelson,  6  Car. 
&  P.  58. 

"Fur  skins  of  all  kinds  not  dressed  in 
any  manner,"  as  used  in  Tariff  Act  Oct.  1, 
1890,  par.  588,  includes  raw  Angora  goat- 
skins, with  the  hair  on,  being  for  all  com- 
mercial purposes  undressed  fur  skins;  It  be- 
ing unprofl table  to  separate  the  hair  from 
the  skin  and  to  use  the  hair  as  wool.  Unit- 
ed States  v.  Bennet  (U.  &)  66  Fed.  299,  300, 
13  C.  O.  A.  446. 

FURNACE. 

The  word  "furnace,"  in  a  claim  for  a 
patent,  implies  something  which  may  be 
properly  called  a  furnace.  The  prominent 
indispensable  concept  of  such  a  structure  is 
some  sort  of  an  inclosed  combustion  cham- 
ber with  top,  sides,  and  bottom,  or  floor. 
Indeed,  such  term  would  not  be  applicable 
to  a  structure  without  a  floor.  Bryce  Bros. 
Co.  y.  National  Glass  Co.  (U.  S.)  116  Fed. 
186,  190,  53  O.  C.  A.  611. 

"Furnace,"  as  used  in  a  lease  restrict- 
ing the 'lessee  from  using  the  premises  for 
the  purpose  of  a  forge  or  furnace  for  the 
manufacture  of  iron,  means  an  establish- 
ment or  mechanical  contrivance  by  which 
iron  is  made  or  manufactured  from  the  ore. 
A  blast  furnace  makes  cast  Iron  direct  from 
the  ore.  Rogers  v.  Danforth,  8  N.  J.  Bq.  (1 
Stockt)  289,  283. 

A  furnace  may  have  one  stack  or  more, 
in  which  case  it  Is  sometimes  called  "fur- 
naces," and  sometimes  "a  furnace"  with 
stacks  of  a  specified  number.  Negaunee 
Iron  Co.  v.  Iron  Cllfl!s  Co.  (Mich.)  86  N.  W. 
468,  475. 

Forge  distinsaislied. 

The  difference  between  a  "forge"  and  a 
"furnace,"  so  far  as  the  ordinary  use  of 
those  words  in  connection  with  actual  work 
is  concerned,  is  this:  A  furnace  Is  used  to 
melt  ores  in  making  metals,  or  to  melt 
metals  in  working  them,  while  a  forge  is 
used  to  heat  metals  to  hammer  them  into 
a  desired  form,  and  not  to  melt  them;  and 
hence  a  forge  in  which  a  flre  is  maintained 
for  the  purpose  of  carrying  on  the  ordinary 
business  of  a  blacksmith  is  not  a  furnace, 
within  the  meaning  of  Laws  1882,  c.  419,  §{ 
116,  117,  providing  that  no  furnace,  except 
for  the  purpose  of  heating,  shall  be  placed 
in  any  building  without  a  permit  from  the 
department  for  the  Inspection  of  buildings. 
City  of  Boston  v.  Sarni,  56  N.  B.  607,  175 
Idass.  357. 

A  "furnace  for  the  manufacture  of  iron" 
is.  deflned  to  be  an  establishment  or  me- 
chanical contrivance  by  which  Iron  is  made 
or  manufactured  from  the  ore.  A  forge  man- 
ufactures or  makes  malleable  iron  direct 
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from  the  ore.  A  blast  furnace  makes  cast 
iron  direct  from  the  ore.  Rogers  y.  Dan- 
forth,  9  N.  J.  £q.  (1  Stockt)  288,  290. 

FURNACE  PI.ANT. 

A  lease  requiring  the  lessees  to  keep  the 
furnace  plant  in  proper  and  sufficient  repair 
covered  six  salt  wells  used  in  connection 
with  the  entire  plant;  the  word  ^'plant"  from 
a  commercial  point  being  defined  by  Web- 
ster as  the  whole  machinery  and  apparatqs 
employed  in  carrying  on  a  trade  or  me- 
chanical business,  also  sometimes  including 
real  estate  and  whatever  represents  invest- 
ment of  capital  In  the  means  of  carrying  on 
the  business,  but  not  including  material 
worked  upoh  or  finished  products,  as  the 
plant  of  a  foundry,  a  mill,  or  a  railroad. 
Clifton  V.  Montague,  21  S.  E.  858,  860,  40  W. 
Va.  207,  83  U  £U  A.  449,  52  Am.  St  Rep. 
872. 

FURNISH. 

Supplies  furnished,  see  "Supplies.'* 

A  contract  letting  a  farm  for  a  year  on 
equal  shares,  the  lessor  agreeing  to  furnish 
20  cows,  a  horse  and  harness,  and  all  the 
farming  tools,  including  dairy  utensils,  im- 
poses an  obligation  on  the  lessor  as  contin- 
uous as  the  lease,  by  which  he  undertook  to 
supply  the  lessee  with  20  cows,  not  only  at 
the  commencement  of  the  term,  but  during 
the  term.  Gregory  y.  Tomlinson,  35  Atl.  350, 
351,  68  Vt  410. 

To  furnish  means  to  supply  or  provide, 
so  that  a  contract  assuming  debts  incurred 
in  furnishing  a  hotel  covered  debts  incurred 
in  the  purchase  of  liquor  supplied  to  ^the 
hotel.  Delp  v.  Barthalomy  Brewing  Co.,  15 
Atl.  871,  873,  123  Pa.  42.y 

A  contract  between  a  user  of  water  and 
an  irrigation  company  provided  that  "the 
said  company  agrees  that  when  it  shall  have 
sold  and  have  outstanding  and  in  force  a 
number  of  water  rights  equal  to  the  esti- 
mated capacity  of  the  company's  canal  to 
furnish  water  it  will  then  issue  and  deliver 
to  the  holder  of  each  water  right  who  shall 
have  complied  with  the  terms  and  conditions 
of  tMs  contract,  without  further  consider- 
ation, four  shares  of  the  stock, of  the  said 
company  for  every  water  right  hereby  sold, 
which  the  purchaser  hereof  agrees  to  ac- 
cept" Held,  that  the  word  "furnish,"  taken 
alone,  might  be  deemed  the  equivalent  of  the 
word  "supply,''  but  inasmuch  as  the  clause 
in  which  it  occurs  is  continuous,  not  sepa- 
rated by  punctuation,  and  the  word  "fur- 
nish" is  modified,  explained,  and  controlled 
by  the  preceding  words  "estimated  capjic- 
ity,"  it  was  evident  that  the  contracts  were 
predicated  on  the  estimated  carrying  capac- 
ity of  the  canal,  and  not  on  the  supply  iif 


water,  which  would  necessarily  be  fluctuat- 
ing. Wyatt  V.  Larimer  &  W.  Irr.  CJo.,  3» 
Pac.  906,  913,  1  Colo.  App.  4S0. 

The  word  "furnish,"  in  a  bond  by  de- 
fendant to  plaintiff,  who  resided  together 
in  the  same  house,  to  furnish  keeping  for 
the  plaintiff's  cattle  both  winter  and  sum- 
mer, was  construed  to  mean  "provide  for," 
and  not  to  require  defendant  to  feed  the  cat- 
tle.   Erskine  v.  Erskine,  13  N.  H.  436,  443. 

The  word  "furnished,"  as  used  in  Syra- 
cuse Oity  Charter,  {  199,  providing  that  the 
city  marshal  may  be  removed  for  cause  on 
charges  duly  furnished,  implies  that  the 
charges  shall  be  furnished  to  some  official 
or  body.  In  re  Freeman,  50  N.  Y.  Supp.  520, 
522,  27  App.  Div.  593. 

"To  furnish"  means  to  provide  for  use, 
to  supply,  and  to  furnish- or  supply  neces- 
sarily carries  with  it  the  idea  of  ownership^ 
property  in,  or  dominion  over  the  thing  fur- 
nished by  the  one  who  furnishes;  and  a  car- 
rier who  transports  for  hire  a  package  con- 
taining spirituous  liquors,  and  whose  only 
undertaking  is  to  carry  the  goods  to  destina- 
tion, does  not  by  delivery  violate  Laws  1884- 
85,  c.  541,  §  1,  providing  that  it  shall  not  be 
lawful  for  any  person  or  persons  to  sell  "or 
furnish  at  any  place  of  business  or  any  other 
public  place"  any  intoxicating,  alcoholic, 
spirituous,  or  malt  liquors  witliin  the  limits 
of  a  certain  county.  Southern  Exp.  Co.  y. 
State,  33  S.  E  637,  638,  107  Ga.  670,  46  L. 
R.  A.  417,  73  Am.  St  Rep.  146. 

The  word  "furnish,"  as  used  In  the 
chapter  relating  to  trafflc\in  intoxicating  liq- 
uor, shall  apply  to  cases  where  a  person 
knowingly  brings  Into  or  transports  within 
the  state  for  another  person  intoxicating  liq- 
uor intended  to  be  sold  or  disposed  of  con- 
trary to  law,  or  to  be  divided  among  or  dis- 
tributed to  others.    V.  S.  1894,  4461. 

Oonvey  distinKuisliecL 

"'Furnish'  and  'convey*  are  words  of 
widely  different  meaning.  To  furnish  a 
thing  and  to  convey  it  signify  very  different 
acts.  To  furnish  is  to  provide  ot  supply  any- 
thing wanted  by  another;  to  convey  is  to 
bear,  carry,  or  transport  the  thing  to  another 
person  or  place.  A  person  at  a  distance  may 
furnish  the  article  desired  upon  requ^t  by 
letter  or  otherwise,  and  another  may  con- 
vey it  to  the  person  for  whom  it  is  intend- 
ed. One  may  furnish,  provide,  or  supply  a 
person  confined  in  Jail  with  food,  which  an- 
other may  convey  into  the  Jail  to  the  per- 
son therein  confined.  Therefore  to  furnish 
a  person  who  is  confined  in  jail  with  any- 
thing may,  and  ord^arily  does,  mean  quite  a 
different  act  from  what  we  understand  by 
the  words  'shall  convey  into  Jail.' "  Thus  an 
indictment  charging  the  defendant  with  "fur- 
nishing" certain  articles  to  a  person  con- 
fined in  Jail  is  not  sufficient  to  describe  the 
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crime  created  by  Pen.  Code,  art  *821,  which 
makea  it  criminal  to  convey  into  Jail  any  dis- 
iralsed  inatroment;  etc  Francla  t.  State,  21 
Tez.  280,  286. 

As  dellTev. 

A  contract  in  terms  to  furnish  coal  on 
the  ears  at  a  particular  place  is  In  effect  an 
agreement  to  there  deliver  the  coal  to  the 
buyer,  though  by  the  terms  of  the  contract 
it  was  to  be  weighed  at  another  place,  to 
which  it  was  to  be  conveyed.  Watson  Coal 
&  Mining  Co.  y.  James,  72  Iowa,  184,  83  N. 
W.  622,  623. 

The  word  ••furnished,'*  in  a  contract  by 
a  contractor  with  a  subcontractor  that,  in 
event  of  the  cancellation  of  the  contract  of 
the  principal  contractor,  the  subcontractor 
shall  be  paid  for  labor  done  and  materials 
furnished  up  to  the  day  of  such  cancellation, 
Is  not  equivalent  to  the  word  "delivered," 
and  the  right  of  the  subcontractor  to  recover 
for  materials  furnished  is  not  restricted  to 
such  materials  as  hiave  been  delivered,  in- 
spected, and  received  at  the  time  of  the 
cancellation  of  the  contract,  but  he  is  also 
entitled  to  pay  for  materials  procured  or  pre- 
pared to  be  furnished  for  the  work.  Dick- 
inson V.  Gray  (Ky.)  8  S.  W.  876,  880. 

The  furnishing  of  materials,  within  the 
meaning  of  a  mechanic's  lien  law  giving  a 
lien  on  goods  furnished,  does  not  import  that 
the  material  man  has  delivered  the  mate- 
rials in  the  building  in  the  construction  of 
which  they  are  furnished,  but  only  means 
that  the  person  selling  the  materials  has 
delivered,  or  has  them  ready  for  delivery, 
at  the  place  where  he  had  agreed  to  deliver 
them  under  his  contract  Tibbetts  ▼.  Moore, 
23  Oal.  208,  214. 

Mechanic's  Lden  Law,  S  8,  requiring  that 
the  statement  filed  shall  contain  the  time 
when  the  first  and  last  items  of  labor  or 
material  were  furnished,,  and  providing  that 
the  statement,  when  filed,  shall  operate,  to 
continue  such  lien  during  all  the  period  of 
time  from  the  time  of  the  furnishing  of  the 
first  item  of  such  labor  until  the  expiration 
of  one  year  after  the  time  of  furnishing  the 
last  item  of  the  same,  means  furnished  on 
the  premises,  and  the  liens  of  mechanics  or 
material  men  all  attach  as  of  the  date  of  ^e 
performance  of  the  first  work  or  the  delivery 
of  the  first  material  on  the  ground.  Went- 
worth  y.  Tubbs,  55  N.  W.  543,  544,  53  Minn. 


••Furnished,"  as  used  in  How.  Ann.  St 
Mich.  S  8236,  declaring  that  every  water 
craft,  etc.,  shall  be  subject  to  a  lien  for  all 
debts  contracted  by  the  owner,  etc.,  on 
account  of  work  done  or  materials  furnished 
by  mechanics,  tradesmen,  or  others  in  and 
about  the  building,  repairing,  fitting,  furnish- 
ing, or  equipping  of  such  craft,  means  ••or- 
dered f«r  and  delivered  to"  or  near  the  ves- 


sel. It  is  immaterial  to  the  validity  of  the 
lien  if  they  are  subsequently  diverted  and 
used  for  other  vessels.  The  James  H.  Pren- 
tice (U.  S.)  86  Fed.  777,  782. 

A  contract  for  goods  to  be  •furnished 
along  the  line  of  a  certain  railroad  con- 
templates their  shipment  over  such  railroad 
and  delivery  by  it  to  the  purchaser.  Sil- 
vestri  v.  Missocchi,  43  N.  £.  114,  165  Mass. 
337. 

A  contract  to  furnish  coal  on  cars  at  a 
particular  place  is  in  effect  an  agreement  tx^ 
deliver  the  coal  there  to  the  purchaser, 
though  by  the  terms  of  the  contract  it  is  to 
be  weighed  at  another  place,  to  which  it  ir 
to  be  conveyed.  Watson  Coal  &  Min.  Co.  v. 
James,  88  N.  W.  622,  628,  72  Iowa,  184. 

As  fumlsH  at  own  expense* 

The  first  part  of  a  contract  for  the  build- 
ing and  completion  of  a  church  edifice  pro- 
vided that  the  contractor  was  to  complete 
the  same  by  a  day  named,  "weather  permit- 
ting, and  stone  for  front  and  footing  being 
furnished."  Bubsequentiy  the  church  au- 
thorities covenanted  to  pay  the  contractor  a 
certain  sum  of  money,  in  consideration  that 
he  would  furnish  all  materials  and  faithfully 
and  fully  execute  the  work,  etc.  Held,  that 
the  word  ••furnish"  should  be  construed  to 
include  all  the  materials  necessary  to  com- 
plete the  work,  which  the  other  party  had 
not  previously  contracted  to  furnish,  namely 
the  stone  for  front  and  footing,  since  the  first 
clause,  standing  alone,  would  obligate  the 
other  party  to  furnish  the  stone  for  the  front 
and  footing.  Vermont  8t  M.  B.  Church  v. 
Brose,  104  111.  206,  211. 

A  contract  for  the  repair  of  a  building, 
which  provides  that  the  contractor  is  to  '•fur- 
nish all  the  material  therefor,"  should  he  con- 
strued to  mean  that  the  contractor  is  to  fur- 
nish the  same  at  his  own  expense.  Macken- 
zie V.  Board  of  School  Trustees  of  Edlnburg, 
72  Ind.  189,  106. 

As  sive  away  or  permit  to  be  siven. 

As  used  in  Act  1852,  providing  that  any 
person  shall  not  sell  or  furnish  Intoxicating 
liquors,  etc.,  to  other  persons,  etc.,  ••furnish" 
is  synonymous  with  ••give  away."  Literally, 
the  word  ••furnish"  would  include  both  sell- 
ing and  giving  away,  and  every  other  mode 
of  putting  spirits  in  the  power  of  another. 
Selling  seems  to  be  one  distinct  mode  of 
offense  by  itself.  Furnishing  was  intended 
only  to  Include  such  furnishing  as  was  done 
by  dealers  in  the  article,  where  it  was  not 
in  terms  sold.  It  may  include  other  modes 
of  affording  it  to  others  besides  giving  away, 
but  clearly  does  Include  this.  State  v.  Free- 
man, 27  Vt  520. 

The  word  ••furnishing,'*  In  Acts  Mich. 
1877,  p.  72,  No.  92,  making  the  furnishing  of  in- 
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toxlcating  liquors  to  minors  a  crime,  is  some- 
what broader  than  the  word  "giving,"  and 
means  letting  a  minor  have  liquor,  and  there- 
fore a  saloon  keeper,  who  without  protest 
allows  an  adult  to  buy  intoxicating  liquor 
and  give  it  to  the  minor  to  drink,  is  guilty 
of  a  violation  of  the  statute.  People  v.  Neu- 
mann, 48  N.  W.  290,  85  Mich.  98. 

"Selling  or  furnishing  liquor,"  within 
the  meaning  of  the  statute  making  it  crim- 
inal to  sell  or  furnish  Intoxicating  liquor, 
includes  the  selling  or  giving  away  of  a 
quart  of  whisky  for  the  use  of  a  sick  per- 
son.   Dukes  v.  State,  77  Ga.  738. 

Am  obtain  or  proonre. 

"Furnish,"  as  used  in  Code  Iowa,  § 
4727,  providing  that' the  keeper  of  each  Jail 
must  furnish  necessary  clothing,  bedding, 
fuel,  and  medical  aid  for  all  persons  under 
his  charge,  means  to  obtain  or  procure. 
Feldenheimer  v.  Woodbury  County,  9  N.  W. 
315,  56  Iowa,  379. 

Sale  or  transfer  of  title  imported. 

A  contract  to  furnish  a  team  of  horses 
or  mules,  wagons,  gear,  etc.,  necessary  for 
country  peddling,  for  which  there  should  be 
paid  $5  weekly  until  200  payments  had  been 
made,  when  the  owner  of  the  property  should 
relinquish  his  title  thereto,  was  a  contract 
of  bailment,  and  not  a  conditional  sale.  The 
use  of  such  a  word  as  "furnish,"  vague  as 
it  is  in  its  signification,  would  leave  the 
clause  in  which  it  occurs  of  ambiguous  im- 
port, if  there  was  nothing  beside  to  indicate 
the  sense  in  which  it  was  employed.  It 
might  imply  a  sale,  a  lease,  a  loan,  a  gift, 
or  a  delivery  of  chattels  In  payment  of  a 
debt,  in  accordance  with  its  context  and  its 
subject-matter.  Enlow  v.  Klein,  79  Pa.  (29 
P.  F.  Smith)  488,  490. 

The  term  "furnish,"  in  Laws  1885,  p. 
78,  S  3,  providing  that  all  persons  having 
claims  unaudited  by  the  state  board  of  drain- 
age directors  for  materials  furnished  under 
the  act  to  promote  drainage,  approved  April 
3,  1880,  may  present  the  same  and  have 
them  allowed,  etc.,  imports  a  taking  and  a 
paying  of  compensation  sufficient  to  devest 
the  title  from  the  owner,  and  therefore  such 
land  cannot  be  said  to  be  furnished  in  such 
a  sense  as  to  entitle  the  owner  to  damages, 
in  the  absence  of  the  proper  proceedings  and 
paying  of  compensation.  Callahan  T.  Dunn, 
20  Pac.  737,  738,  78  Cal.  86e. 

As  lold  and  dellTered. 

Laws  1889,  c.  200,  9  1,  provides  that  one 
who  furnishes  material  for  a  building  shall 
have  a  lien  thereon.  Held,  that  in  the  ordi- 
nary understanding  of  the  term  the  material 
is  "furnished"  when  it  is  sold  and  delivered 
for  the  purpose  of  the  erection.  Burns  v. 
SeweU,  ^  Minn.  425,  51  N.  W.  224. 


Fumisli  a  Imilding  or  lioteL 

As  used  in  Act  April  20,  1830,  8  1,  pro- 
viding that  every  mechanic  or  workman  per* 
forming  any  work  toward  the  "erection,  con- 
struction, or  furnishing"  of  any  building, 
etc.,  does  not  include  work  performed  izi. 
flagging  sidewalks,  yards,  and  areas  of  build- 
ings in  the  process  of  erection.  McDermotl 
V.  Palmer,  8  N.  Y.  (4  Seld.)  383,  386. 

A  bill  of  sale  of  a  leasehold  interest  in. 
a  hotel,  containing  an  agreement  that  pur- 
chaser would  assume  and  pay  all  "debts 
made  in  furnishing  said  hotel,"  would  in- 
clude a  debt  for  liquor  bought  for  use  in 
said  hotel.  Delp  v.  Bartholomay  Brewingr 
Co.,  15  Atl.  871,  873,  123  Pa.  42. 

Fumisli  evidenoe. 

As  used  in  the  Constitution  of  Massa- 
chusetts providing  that  no  subject  shall  be 
compelled  to  "furnish  evidence  against  him- 
self," the  quoted  phrase  should  be  construed 
as  protecting  the  person  from  being  com- 
pelled to  disclose  the  circumstances  of  his 
offense  or  the  sources  from  which  or  the 
means  by  which  evidence  of  its  commission 
or  of  his  connection  with  it  may  be  obtained 
or  made  effectual  for  his  conviction  without 
using  his  answers  as  direct  admissions 
against  him.  For  all  practical  purposes  such 
disclosures  would  have  the  effect  to  furnish 
evidence  against  the  parties  making  them. 
They  might  furnish  the  only  means  of  dis- 
covering the  names  of  those  who  could  give 
evidence  concerning  the  transaction,  the  In- 
strument by  which  a  crime  was  perpetrated, 
or  even  the  corpus  delicti  itself.  This  pro- 
tection extends  as  well  to  investigations  be- 
fore a  legislative  body  as  to  proceedings  in 
a  coOTt  of  Justice.  In  re  Emery,  107  Mass. 
172,  182,  9  Am.  Rep.  22. 

Fumisli  labor. 

Act  Ky.  March  27,  1888,  which  gives  a 
lien  on  a  railroad,  etc.,  in  favor  of  persons 
"furnishing  labor  or  materials  for  the  con- 
struction or  Improvement*'  of  any  railroad, 
canal,  etc.,  includes  supplying  laborers  and 
teams  by  a  contractor  for  the  construction 
and  repair  of  a  railroad,  and  hence  the  con- 
tractor is  entitled  to  a  lien  therefor.  Tod  v. 
Kentucky  Union  Ry.  Co.  (U.  S.)  52  Fed.  241, 
3  C.  C.  A.  CO,  18  L.  R.  A.  305. 

Furnish  materials. 

"When  the  law  says  the  material  man 
shall  have  a  lien  for  all  'materials  furnished 
or  used'  in  and  about  the  construction  of 
bridges,  it  means  such  materials  as  ordi- 
narily enter  into  or  are  used  in  the  construc- 
tion of  bridges,  and  which  are  fairly  within 
the  express  or  Implied  terms  of  the  contract 
between  the  owner  and  the  contractor.  It 
does  not  mean  the  machinery  that  may  be 
used  for  the  manufacture  of  the  materials 
themselves.    The  machinery  thus  used  is  th« 
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plant  of  tbe  contractor,  and  can  in  bo  sense 
be  said  to  be  materials  furnished  or  used  in 
building  the  bridges."  Basshor  t.  Baltimore 
ft  O.  R.  Co.,  8  Ati.  286,  286,  66  Md.  99. 

Under  Comp.  St  c  64,  S  1»  art  2,  grant- 
ing a  lien  for  labor  performed  or  material 
furnished  in  the  construction,  repair,  and 
equipment  of  the  railroad,  lumber  sold  to  a 
subcontractor  on  a  railway  for  the  erection 
of  shanties  for  his  employes  and  stables  for 
his  teams  will  not  be  included.  Stewart 
Chute  Lumber  Co.  t.  Missouri  Pac.  R.  Co., 
49  N.  W.  769,  33  Neb.  29. 

"Furnishing  material,"  within  the  mean- 
ing of  the  laws  relating  to  mechanics*  liens, 
includes  work  done  or  prepared  at  the  yard 
or  shop  of  the  contractor.  Howes  v.  Reli- 
ance Wire  Works  Co.,  48  N.  W.  448,  449,  46 
Minn.  44. 

Pub.  St  c.  177,  fi  1,  gave  a  lien  only  for 
materials  used  in  the  construction,  erection, 
and  reparation,  which  had  been  furnished  by 
tbe  person  contracted  with  or' requested  by 
the  owner  of  the  estate  improved.  Held,  that 
the  word  ''furnished"  might  be  thought  to 
cover  materials  furnished  to  the  contractor 
on  general  account  as  well  as  materials  fur- 
nished to  him  for  use  in  the  performance  of 
his  contract.  We  think,  however,  that  the 
word,  taken  in  connection  with  its  context 
must  receive  the  more  limited  interpretation; 
that  is,  for  the  lien  to  attach  for  the  benefit 
of  the  materialman,  the  materials  must  not 
have  only  been  "used  In  the  construction, 
erection,  or  reparation,"  but  must  also  have 
been  furnished  by  him  to  be  used  so.  Gur- 
ney  ▼.  Walsham,  16  R.  I.  698,  700,  19  Atl. 
823,  826. 

FnsBlali  reemitfl. 

"Furnished,"  as  used  in  a  resolution  of 
the  City  of  Detroit  passed  October  1.  1864, 
declaring  that  the  city  would  pay  $100  to 
each  person  or  persons  who  furnished  sat- 
isfactory evidence  that  he  or  they  had  I'ur- 
nished  a  person  who  had  been  mustered  into 
the  service  of  the  United  States,  etc.,  is  not 
to  be  construed  strictly,  so  that  only  a  per- 
son who  had  hired  another  to  enlist  in  the 
army  could  claim  the  benefit  of  the  bounty, 
but  is  to  be  so  construed  that  a  party  who 
enlists  may  claim  the  benefit  of  the  bounty. 
Roberts  y.  Field,  27  Mich.  337,  846. 

Twpmimk  suppllea. 

A  cook  for  a  logging  crew  furnishes  sup- 
plies, within  the  meaning  of  Tayl.  St!  p. 
1768,  8  25,  giving  a  Hen  to  any  person  who 
shall  furnish  any  supplies,  or  do  or  perform 
any  work  or  labor,  in  cutting,  driving, 
booming,  etc.,  any  logs  or  timber,  and  there- 
fore such  person  is  entitled  to  a  lien  as  "he 
who  cooks  tbe  food  furnishes  tbe  supplies 
equally  with  the  person  who  furnishes  raw 
materiala    The  acts  of  both  are  essential  to 


the  supplying  of  the  men  with  food.**    Win- 
slow  V.  Urquhart  89  Wla  260,  26a 

Funith  a  vessel. 

As  used  in  Rev.  St  8  6283  [U.  8.  Comp. 
St.  1901,  p.  3599],  making  it  a  crime  to  fur- 
nish or  fit  out  a  vessel  with  intent  to  com- 
mit hostilities  against  a  state  with  whom 
United  States  is  at  peace,  and  providing  for 
the  forfeiture  of  the  vessel,  etc.,  "furnish- 
ing" has  no  legal  or  technical  meaning  dif- 
ferent from  its  ordinary  acceptation  in  mari- 
time and  commercial  parlance,  which  is  to 
supply  with  anything  necessary  or  needful. 
It  does  not  mean  arming.  In  re  The  City  of 
Mexico,  28  Fed.  148,  161. 

FURNISHED  COMPLETE. 

The  words  "furnished  complete,**  In  a 
contract  for  the  sale  of  premises  in  consid- 
eration of  machinery  to  be  furnished  com- 
plete in  a  mill,  means  not  only  that  all  tbe 
machinery  is  to  be  furnished,  but  requires 
the  person  furnishing  the  machinery  to  sup- 
ply the  labor  and  material  necessary  to  place 
it  in  its  proper  position  for  operation.  Grove 
V.  Miles,  58  111.  838,  889. 

FURNISHER. 

A  furnisher  Is  one  who  supplies  or  fits 
out  Southern  Exp.  Co.  v.  State,  33  S.  B. 
637,  638,  107  Ga.  670,  46  L.  R.  A.  417,  78 
Am.  St  Rep.  146. 

FITRNISHINO. 

The  existence  of  the  word  "furnishing" 
as  a  noun  is  not  recognized  at  all  by  Web- 
ster, while  Worcester  speaks  of  it  as  mean- 
ing a  sample.  In  the  absence  of  evidence 
that  the  term  is  in  general  use  in  the  com- 
munity to  designate  furniture,  it  is  insuffi- 
cient, in  a  mortgage  on  the  furnishing  of  a 
hotel,  to  impart  notice  to  a  third  person  that 
it  is  on  the  furniture  of  the  hotel.  Attaway 
V.  Hoskinson,  37  Mo.  App.  132,  136. 

FURNITURE. 

See  "Fixed  Furniture";  "Household  Fur- 
niture"; "Kitchen  Furniture";  "Nec- 
essary Fumltiure." 

Of  Imsiness. 

As  tool,  see  "Tools — ^Tools  of  Trade.'' 

Furniture  ordinarily  means  that  with 
which  anything  is  supplied;  the  equipment 
or  outfit  of  a  trade  or  business;  whatever 
may  be  supplied  to  a  stock  of  goods  or  to  a 
business  to  make  it  convenient  useful,  or 
gainful;  and  hence  an  instruction  that  the 
machinery,  tools,  apparatus,  appliances,  im- 
plements, instruments,  and  such  like  articles 
used  in  carrying  on  the  business  would  not 
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be  furniture  is  erroneous.    Brody  y.  Orltten- 
den,  76  N.  W.  1009, 1010, 106  Iowa,  624. 

Furniture  or  produce  exempted  from  ex- 
ecution, wben  applied  to  a  barber,  includes 
two  barber  chairs,  a  mirror,  and  a  table  ac- 
companying each,  which  are  used  and  are 
necessary  to  the  barber  in  carrying  on  his 
trade.  Fore  v.  Cooper  (Tex.)  34  S.  W.  341, 
342. 

"Furniture,^'  as  used  in  a  fire  policy 
covering  specified  contents  of  a  saloon  and 
such  other  "furniture  and  fixtures  as  is  usual 
to  saloons/'  does  not  include  a  safe.  Mori- 
arty  T.  United  States  Fire  Ins.  CJo.,  40  8. 
W.  132.  19  Tex.  Civ.  App.  669. 

Of  liOIUM. 

The  word  "furniture"  is  a  Tery  compre- 
hensive term,  embracing  about  everything 
with  which  a  house  or  anything  else  is  or 
can  be  furnished.  As  used  In  Gen.  St.  p. 
473,  S  3,  exempting  from'  execution  and  at- 
tachment in  favor  of  the  head  of  a  family 
certain  designated  articles  and  all  other 
household  furniture,  not  exceeding  in  value 
$500,  It  "means  everything  with  which  the 
residence  of  the  debtor  is  furnished."  Ras- 
ure  V.  Hart,  18.  E^an.  340,  344,  26  Am.  Rep. 
772. 

Furniture  "means  all  personal  chattels 
which  may  contribute  to  the  use  or  con- 
venience of  the  householder  or  the  ornament 
of  the  house."  Marquam  T.  Sengfelder,  32 
Pac.  676,  679,  24  Or.  2. 

"The  word  includes  that  which  furnishes 
or  with  which  anything  is  furnished  or  sup- 
plied; whatever  must  be  supplied  to  a  house, 
a  room,  or  the  like,  to  make  It  habitable, 
convenient,  or  agreeable;  goods,  vessels, 
utensils,  ana  other  appendages  necessary  and 
convenient  for  housekeeping;  whatever  is 
added  to  the  Interior  of  the  house  or  apart- 
ment for  use  or  convenience."  Bell's  Adm*x 
V.  Golding,  27  Ind.  173,  179. 

The  word  "furniture,"  made  use  of  in 
the  dispositions  of  the  law  or  in  the  con- 
ventions or  acts  of  persons,  comprehends 
only  such  fumitiure  as  is  intended  for  the 
use  and  orname9t  of  apartments,  but  not 
libraries,  which  happen  to  he  there,  nor 
plate.    Civ.  Code  La.  1900,  art  477. 

Same— JBiUiard  tables* 

A  chattel  mortgage,  mortgaging  "all  the 
furniture  in  and  belonging  to  the  summer 
house,"  would  Include  all  articles  such  as 
were  in  the  house,  belonging  to  it,  being 
there  for  common  use  or  ornament  Hence 
it  might  include  billiard  tables,  pianos,  pic- 
tures, etc.  Sumner  v.  Blakslee,  59  N.  H. 
242,  243,  47  Am.  Rep.  196. 

Same— Books. 

"Furniture,"  as  used  in  a  will  providing 
that  testator's  furniture  should  go  to  a  cer- 


tain party,  does  not  include  a  Ubrary  o^ 
books,  though  It  Is  a  small  library.  Brld^- 
man  y.  Dove,  8  Atk.  201,  202. 

Furniture  held  not  to  Include  book&. 
Porter  v.  Tournay,  8  Ves.  310,  313.  Contra, 
see  Dayton  v.  Tillon,  24  N.  T.  Super.  Ct  (X 
Rob.)  21,  28;  Rufiln  ▼.  Rufiin,  16  &  B.  1021. 
1022,  112  N.  O.  102. 

Same— Carpets. 

"Furniture"  is  a  word  of  very  broad 
meaning,  and  Includes  carpets,  stoves,  ran- 
ges, rugs,  and  dishes,  so  that  in  a  prosecu- 
tion for  failure  to  procure  license  to  deal  In 
secondhand  goods,  evidence  that  defendant 
dealt  in  such  articles  Is  admissible  under  an 
indictment  alleging  that  defendant  dealt  in 
secondhand  furniture.  State  T.  Segel,  62  N. 
W.  1134.  60  Minn.  607. 

Same— Oliina  and  slAssware. 

The  term  "furniture,"  as  used  In  an  In- 
surance policy,  has  been  held  to  include 
plate,  china,  linen,  bronzes,  statuary,  and 
pictures.  Patrons'  Mut.  Aid  Soc.  y.  Hall,  49 
N.  E.  279,  282,  19  Ind.  App.  118. 

China  and  glassware  are  furniture.  Ruf- 
fln  V.  Ruffin,  16  S.  B.  1021,  1022,  112  N.  C. 
102;  State  v.  Segel.  62  N.  W.  1134,  60  Minn. 
507;  Endicott  T.  Endicott  3  Atl.  157»  158,  41 
N.  J.  Eq.  93. 

Same— Linen. 

Where  a  testator  gives  his  household 
furniture,  plate,  linen,  wines,  liquors,  etc.. 
it  cannot  be  argued  that  because  he  spe- 
cially enumerated  plate  and  linen,  he  did 
not  consider  that  they  did  not  pass  under  the 
word  "furniture."  It  was  natural  that  for 
greater  certainty  he  should  enumerate  them 
specifically.  Gremorne  v.  Antrobus,  5  Russ. 
312,  320.  See,  also,  EndlcoU  v.  Endicott  3 
Atl.  157,  159,  41  N.  J.  Eq.  93. 

Same— Piano. 

"Furniture,"  as  used  In  Rev.  St  e.  184, 
8  31,  subd.  6,  providing  that  certain  specified 
articles  of  household  furniture  shall  be  ex- 
empt from  sale  on  execution,  and  all  other 
household  furniture  not  herein  enumerated, 
not  exceeding  $200,  does  not  include  a  piano, 
though  its  value  is  less  than  $200.  "The  ob- 
vious design  of  this  provision  was  to  enable 
the  debtor  to  select  from  the  usual  articles 
of  furniture,  such  as  chairs,  tables,  stands, 
etc.,  to  the  amount  of  the  value  mentioned; 
but  a  piano  is  a  thing  so  peculiar  and  dis- 
tinct In  character  that  It  is  clear,  from  the 
manner  in  which  this  statute  is  drawn,  that 
if  the  Legislature  had  designed  to  exempt  It 
they  would  have  specifically  mentioned  It" 
Tanner  v.  Billings,  18  Wis.  163,  164,  86  Am. 
Dec.  755. 

"Furniture,"  as  used  In  Rev.  St  art. 
2335,  providing  that  all  household  and  kitch- 
en furniture  shall  be  reserved  to  every  fam- 
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Uj  «zempt  from  attachment  or  execution, 
or  other  forced  sale  for  the  payment  of  debts, 
is  a  word  of  very  broad  signification,  and  ac^ 
cording  to  lexicographers  embraces  a  sup- 
ply of  necessary,  convenient,  or  ornamental 
articles  with  which  a  residence  is  equipped, 
and  would  therefore  include  a  piano.  It  is 
not  confined  in  its  meaning  to  such  things 
as  are  necessaries  to  a  family.  Alsup  v. 
Jordan,  6  S.  W.  831,  833,  69  Tex.  300,  6  Am. 
St.  Rep.  68. 

A  contract  for  the  sale  of  all  the  furni- 
ture In  a  certain  hotel,  used  in  the  business 
of  Innkeeping,  should  be  construed  to  include 
a'  piano  kept  by  the  vendor  in  the  parlor 
of  the  hotel  for  the  use  of  his  guests.  Cross- 
man  V.  Baldwin,  49  Conn.  490,  491. 

A  piano  is  included  in  the  term  "fur- 
niture and  other  household  effects,"  as  such 
phrase  is  used  in  St  1884,  c.  313,  which  pro- 
vides that  all  contracts  for  conditional  sales 
of  "furniture  and  other  household  effects" 
shall  be  in  writing,  and  that  a  copy  of  the 
contract  shall  be  furnished  to  the  vendee. 
Lee  ▼.  Gorham,  42  N.  B.  656,  557,  166  Mass. 
130.  See,  also,  Sumner  v.  Blakslee,  69  N. 
H.  242,  243,  27  Am.  Rep.  196. 

Same— Pietures  aad  statuary. 

"Furniture  is  not  to  be  confounded  with 
cabinet  makers'  ware,  for  which  it  is  fre- 
quently used,  but  implies  anything  that  fur- 
nishes or  equips.  Books,  wines,  curiosities, 
mineralogicai  or  other  specimens,  and  even 
pictures  and  statues,  as  well  as  plate,  come 
under  the  designation  of  'household  furni- 
ture' in  that  sense,  when  they  are  employed 
in  domestic  use  or  as  ornaments  of  a  resi- 
dence." Dayton  v.  Tillou,  24  N.  Y.  Super. 
Ct  (1  Rob.)  21,  28;  Patrons'  Mut  Aid  Soc. 
V.  Hall,  49  N.  B.  279,  282,  19  Ind.  App.  118. 

Pictures  are  included  in  the  term  "furni- 
ture." Patrons'  Mut.  Aid  Soc.  v.  Hall,  49 
N.  B.  279,  282,  19  Ind.  App.  118;  Ruffln  v. 
Ruffin,  16  S.  B.  1021,  1022,  112  N.  C.  102; 
Endlcott  V.  Endicott,  3  Atl.  157,  159,  41  N.  J. 
Bq.  14  Stew.  93 ;  Sumner  v.  Blakslee,  69  N.  H« 
242,  243,  27  Am.  Rep.  196. 

Same— Plate. 

"That  which  fits  a  house  for  use  is  its 
furniture,  Just  as  the  lock,  etc.,  of  a  musket, 
which  enables  one  to  use  it,  are  designated 
in  the  same  way.  In  its  ordinary  significa- 
tion, the  word  has  not  been  understood  to 
include  silverware,  china,  glassware,  books, 
or  portraits  attached  to  the  wall,  that  are 
not  generally  essential  to  the  comfort  of 
housekeepers."  As  used  in  a  devise  of  fur- 
niture, the  term  "must  be  always  construed 
by  taking  the  surrounding  circumstances  into 
consideration."  Ruffin  v.  Ruffln,  16  S.  B. 
1021,  1022,  112  N.  C.  102. 

A  will  wherein  testator  directed  that 
his  entire  estate,  real,  personal,  and  mixed. 


Including  the  "furniture,"  should  be  occu 
pied  by  his  wife  for  her  natural  life,  meant 
everything  about  the  house  that  had  usually 
been  enjoyed  therewith,  including  plate,  lin- 
en, china,  and  pictures.  Bndlcott  v.  Bndi- 
cott,  3  Atl.  157,  159,  41  N.  J.  Eq.  14  Stew.  93. 

"Furniture,"  as  used  in  a  conveyance  of 
household  goods  and  furniture,  includes  plate 
used  in  the  family.  Bunn  v.  Winthrop  (N. 
Y.)  1  Johna  Ch.  329,  338. 

Furniture  was  held  to  include  plate  in 
the  following  cases:  Patrons'  Mut  Aid  Soc. 
y.  Hall,  49  N.  B.  279,  282,  19  Ind.  App.  118; 
Dayton  v.  Tillou,  24  N.  Y.  Super.  Ct.  (1  Rob.) 
21,  28;  Cremome  v.  Antrobus,  6  Russ.  312, 
320;  Porter  v.  Tournay,  3  Ves.  310,  313. 

Same— ProTlsiofts  aad  wine. 

"Furniture,"  as  used  in  a  petition  in  an 
action  for  damages  to  furniture,  etc.,  cannot 
be  construed  to  include  cofCee,  sugar,  and 
apples.  Whitmore  v.  Bowman  (Iowa)  4  G. 
Greene,  148,  149. 

A  bequest  of  the  use  of  a  house,  with  all 
the  furniture,  should  be  construed  to  include 
plate,  but  does  not  include  wine  and  books. 
Porter  v.  Tournay,  3  Ves.  310,  313.  See,  also, 
Dayton  v.  Tillou,  24  N.  Y.  Super.  Ct.  (1  Rob.) 
21,2a 

Same—Safe  eontaintag  money. 

A  will  devising  testator's  dwelling  house, 
the  furniture,  and  all  contents  thereof,  should 
not  be  construed  to  include  a  safe  containing 
money,  since,  according  to  the  rule  that  in 
the  construction  of  wills,  when  certain  things 
are  mentioned  or  enumerated  in  a  bequest, 
followed  in  the  same  clause  by  a  more  gen- 
eral description,  that  description  is  taken  to 
cover  only  things  of  a  like  kind  with  those 
mentioned  or  enumerated,  "contents'*  should 
be  considered  as  referring  only  to  articles 
of  the  nature  of  furniture,  and  bonds,  mort- 
gages, bank  books,  and  cash  in  a  safe  can- 
not be  regarded  as  furniture  or  articles  of 
the  same  nature.  Fenton  v.  Fenton,  71  N. 
Y.  Supp.  1083,  1087,  35  Misc.  Rep.  479. 

Same— StoTes. 

Furniture  was  held  to  include  a  stove 
and  ranges  in  State  y.  Segel,  62  N.  W.  1134, 
60  Minn.  507. 

Of  soliooUionse. 

The  term  "furniture,"  as  used  in  Act 
1893,  S  81,  authorizing  school  trustees  to  buy 
furniture  for  schoolhouses,  embraces  only 
such  articles  as  were  generally  understood 
to  be  in  general  use  in  schoolhouses  as  a  part 
of  the  furniture  of  the  house,  as  distinguish- 
ed from  appliances  and  apparatus  that  may 
be  used  in  instructing  the  scholars.  McGee 
V.  Franklin  Pub.  Co.,  39  S.  W.  335,  338»  16 
Tex.  Civ.  App.  216. 
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Under  a  statute  authorizing  the  school 
trustees  to  purchase  furniture  for  a  school- 
liouae,  they  were  not  authorized  to  purchase 
a  grammar  chart  The  statute  authorizing 
the  purchase  of  furniture  clearly  indicates 
that  it  was  furniture  for  the  house  or  build- 
ing that  was  intended,  so  as  to  make  it 
habitable  and  comfortable,  and  not  appur- 
tenances and  appliances  and  supplies  that 
may  be  useful  to  the  school  as  a  part  of  its 
system  of  instruction,  or  as  an  aid  thereto. 
The  grammar  chart  may  be  useful  in  fur- 
therance of  the  system  of  instruction  that 
prevails  in  the  schools  where  used,  but  it 
serves  no  necessary  or  useful  purpose  as  an 
article  of  furniture  to  a  schoolhouse,  in  order 
that  it  may  with  comfort  be  used  and  occu- 
pied as  a  schoolbouse.  The  term  '*fumi- 
ture,"  used  in  the  statute,  was  evidently 
Intended  to  embrace  only  such  articles  as 
were  generally  understood  to  be  in  general 
use  in  schoolhouses  as  a  part  of  the  furniture 
of  the  bouse,  as  distinguished  from  appli- 
ances and  apparatus  that  may  be  used  in  in- 
structing the  scholars.  McGee  v.  Franklin 
Pub.  Co.,  89  S.  W.  835,  838^  15  Tex.  Civ. 
App.  216. 

Of  sliip. 

"Fumlture,**  as  used  in  an  Insurance 
policy  on  a  ship  and  its  furniture,  includes 
provisions  sent  out  for  the  use  of  the  crew. 
Brough  V.  Whitmore^  4  Term  R.  206,  211. 

"Furniture/'  as  used  referring  to  the 
furniture  of  a  ship,  includes  provisions  for 
the  use  of  the  crew.  In  fact,  furniture  of 
ships  includes  everything  with  which  a  ship 
requires  to  be  furnished  or  equipped  to  make 
her  seaworthy.  Weaver  v.  The  S.  G.  Owens, 
29  Fed.  Gas.  489,  492. 

Aa  used  in  a  rule  providing  that,  in  suits 
in  rem  against  a  ship,  her  * 'tackle,  sails, 
apparel,  furniture,  and  boats,"  if  in  the  pos- 
session of  a  third  person,  may  be  ordered 
to  be  turned  over  to  the  marshal,  such  terms 
will  be  construed  to  ''include  everything  be- 
longing to  the  vessel  as  a  navigating  ship." 
In  re  The  Witch  Queen,  30  Fed.  Gas.  396,  897. 

As  used  in  the  legal  phrase  that  "the 
tackle,  apparel,  and  furniture"  of  a  vessel 
is  liable  for  the  wnges  of  seamen,  such  terms 
will  be  construed  to  include  special  appara- 
tus or  appliances  on  board  a  vessel  engaged 
in  a  particular  occupation.  Which  is  neces- 
sary to  the  prosecution  of  the  business  in 
which  it  is  engaged.  In  re  The  Edwin  Post 
(U.  S.)  11  Fed.  602,  606. 

Of  store. 

"The  word  furniture*  relates  ordinarily 
to  movable  personal  chattels.  It  is  very 
general  both  in  meaning  and  application,  and 
its  meaning  changes  so  as  to  take  the  color 
of  or  be  in  accord  with  the  subject  to  which 
it  is  applied.    Thus,  we  hear  of  the  furniture 


of  a  parlor,  of  a  bedchamber,  of  a  kitchen. 
of  shops,  of  various  kinds  of  a  ship,  of  a 
house,  of  a  plantation,  etc.  The  articles, 
utensils.  Implements,  etc.,  used  in  these  vari- 
ous connections,  as  also  those  used  in  a 
drug  or  other  store,  as  the  furniture  thereof, 
differ  In  kind  according  to  the  purposes 
which  they  are  intended  to  subserve;  yet; 
being  put  and  employed  In  their  several 
places  as  the  equipment  thereof,  for  orna- 
ment, or  to  promote  comfort,  or  to  facilitate 
the  business  therein  done,  and  being  kept 
or  intended  to  be  kept  for  those,  or  some  or 
one  of  those,  purposes,  they  pertain  to  such 
places  respectively,  and  collectively  consti- 
tute the  furniture  thereof."  As  used  in  a 
contract  for  the  sale  of  a  drug  store,  its 
fixtures,  and  furniture,  it  includes  movable 
furnishings  in  addition  to  flztmres.  Fore  v. 
Hibbard,  63  Ala.  410.  412. 

A  chattel  mortgage  on  the  furniture  of  a 
boot  and  shoe  store  includes  a  wooden  ele- 
phant, kept  in  the  store  at  night,  but  stand- 
ing in  front  thereof  in  daytime,  decorated 
with  shoes,  and  used  for  a  sign.  Gurtls  ▼• 
Martz,  14  Mich.  506,  512. 


FURTHER. 

"The  word  •further'  is  not  a  word  of 
strict  legal  or  technical  Import.  It  may  be 
used  to  introduce  a  negation  or  qualification 
of  some  precedent  matter,  but  generally, 
when  used  as  an  adverb,  our  lexicographers 
(Webster,  Walker,  and  others)  inform  us  It 
is  a  word  of  comparison;  that  it  means  'ad- 
ditional,' and  Is  equivalent  to  'moreover,  or 
furthermore;  something  beyond  what  has 
been  said;  or  likewise  or  also.'  In  this  sense 
it  is  frequently  used  in  statutes  or  legal  in- 
struments." Jones  V.  Greveling's  Ex'rs,  19 
N.  J.  Law   (4  Har.)  127,  133. 

The  term  "Item,"  or  "further,"  or  "more- 
over," is  commonly  used  in  the  beginning 
of  a  new  devise  or  bequest  in  a  will,  without 
indicating  any  particular  intention  in  the 
disposition  of  the  property.  After  a  testator 
had  devised  certain  houses  in  fee,  he  inserted 
another  separate  clause  in  the  following  lan- 
guage: "Further,  I  wish  to  give  to  W.  one 
other  three-story  house,"  which  was  properly 
described.  In  construing  the  wUl  it  was  held 
that  the  word  "further"  was  not  used  In  con- 
nection with  the  preceding  clause  of  the  will, 
and  thus  the  grant  of  a  fee  by  the  first  clause 
could  not  be  held  to  apply  to  the  latter,  and 
therefore  W.  was  held  only  to  take  a  life  es- 
tate. Burr  y.  Sim  (Pa.)  1  Whart  252,  264^ 
29  Am.  Dec.  48. 

Afl  limited  to  ejntdem  Keneris. 

In  Railroad  Law,  Laws  1890,  c.  565,  • 
93,  as  amended  by  Laws  1892,  cc.  305,  676, 
and  Laws  1893,  c.  434,  relating  to  the  consent 
of  local  authorities  to  the  construction  or  ex- 
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tentlon  of  atreet  inrface  imllroadi,  wblch 
proTldes  that  the  franchise  of  using  any 
street,  etc.,  shall  be  sold  by  public  auction 
to  the  bidder  -who  will  agree  to  glTe  the  city 
the  largest  percentage  of  the  gross  receipts 
of  such  corporation,  etc.,  and  that  the  local 
authorities  may  attach  to  their  consent  any 
"further  conditions"  respecting  security,  fur- 
ther than  that  provided  in  the  act  suitable 
to  secure  the  construction,  completion,  and 
operation  of  the  railroad  within  the  time  pre- 
scribed, etc.,  "further"  relates  to  matters 
ejusdem  generis  with  those  specially  enu- 
merated, and  does  not  authorize  the  local  au- 
thorities to  impose  as  a  condition  of  their! 
consent  that  the  existing  railroad,  if  It  pur-  i 
chases  the  right  to  construction  and  exten- 
sion, shall  pay  into  the  city  treasury  a  lump 
sum  of  money  in  addition  to  the  percentage 
of  gross  receipts  bid  at  the  sale;  and  sale 
under  such  conditions  vests  no  right  in  the 
purchaser,  Beekman  v.  Third  Ave.  R.  Co., 
47  N.  B.  277,  282.  158  N.  Y.  144. 

As  denoting  order  of  sagnenoe. 

''Further,"  as  used  in  a  subdivision  of  a 
will  beginning  with  the  words,  "Further,  my 
said  executors  and  trustees  shall  then  pay 
over  the  following  gifts  and  bequests,  name- 
ly," etc.,  does  not  denote  anything  more 
than  an  order  of  sequence,  and  wiJi  not  be 
construed  of  itself  to  make  the  legacies  fol- 
lowing them  residuary,  nor  to  import  a  pref- 
erence. Porter  v.  Howe,  64  N.  E.  255,  257, 
173  Mass.  521. 

As  additional. 

In  an  agreed  case  that  after  a  certain 
time  no  further  credit  was  asked  by  or  given  i 
to  a  certain  company,  "further"  Is  employed 
as  an  adjective  in  the  sense  of  additional, 
limiting  **credit,"  and  is  not  to  be  construed 
as  an  abverb  of  time,  qualifying  the  verb 
"given."  London  &  S.  F.  Bank  v.  Parrott, 
58  Pac.  164,  166,  125  Cal.  472,  73  Am.  St 
Rep.  64. 

**Further,"  as  used  in  a  third  proviso 
of  an  act  relating  to  the  building  of  branch 
roads  by  a  railroad.  Introduced  by  the  words 
''provided  further,"  describes  the  scope  and 
character  of  the  proviso  as  also  intended  to 
be  an  additional  proviso  applicable  to  the 
branches  Included  in  the  previous  provisos, 
and  not  as  a  new  or  Independent  proviso  in- 
tended to  reach  branches  which  were  not 
Included  at  all  within  the  previous  provisos. 
Attorney  General  v.  Greenville  &  H.  Ry.  Ck>., 
46  Atl.  638,  644,  59  N.  J.  Eq.  372. 

"Further  compensation"  means  addition- 
al compensation  to  some  compensation  before 
mentioned,  and  as  used  in  an  agreement  be- 
tween an  attorney  and  client  that  the  attor- 
ney should  contest  the  case  in  a  Court  of 
Appeals,  and  should  have  such  further  com- 
pensation as  might  be  agreed  on,  refers  to 


a  compensation  in  addition  to  that  which  the 
attorney  was  to  receive  for  conducting  the 
case  in  the  lower  court  Hitchings  y.  Van 
Brunt  88  N.  Y.  335,  338. 

The  expression  **further  dvil  and  crim- 
inal Jurisdiction,"  as  used  in  the  Constitu- 
tion, providing  that  certain  state  courts 
should  be  continued  with  the  powers  and  Ju- 
risdiction they  then  had,  "and  such  further 
civil  and  criminal  Jurisdiction  as  may  be 
conferred  by  law,"  meant  Jurisdiction  over 
subject-matters  and  causes  of  action  in  ad- 
dition to  those  of  which  they  already  had 
Jurisdiction,  and  did  not  refer  to  the  exten- 
sion of  territorial  Jurisdiction.  Landers  v. 
Staten  Island  R.  Co.,  14  Abb.  Prac.  (N.  S.) 
346,  353,  53  N.  T.  450,  457. 

In  circuit  court  rule  97,  providing  that 
"the  bill  of  exceptions  shall  be  made  up  and 
signed  during  the  term  of  the  court,  unless 
by  special  order  further  time  Is  allowed,"  the 
phrase  "further  time"  means  time  beyond 
the  expiration  of  the  term,  for  without  an 
order  the  bill  of  exceptions  can,  under  the 
well  understood  practice,  be  settled  at  any 
time  during  the  term,  and  where,  in  an 
order  refusing  a  motion  for  new  trial,  the 
defendant  is  allowed  80  days  in  which  to 
make  up  his  bill  of  exceptions  and  perfect 
his  bill,  the  30  days  begins  to  run  at  the  end 
of  the  term;  the  Intent  of  the  order  being 
to  give  the  appellant  30  days  which  he  would 
not  have  had  without  it  Lewis  y.  Megin- 
nlss,  6  South.  167,  169,  25  Fla.  589. 

One  meaning  of  the  word  **further"  is 
"additional,"  and  in  a  complaint,  the  second 
count  of  which  claimed  the  further  sum  of 
$1,900  as  damages,  Implied  a  sum  in  addition 
to  the  amounts  claimed  in  the  former  counts. 
Thompson  v.  Southern  R.  Go.  (U.  S.)  IIG 
Fed.  890,  891. 

The  phrase  "further  term  of  one,  two, 
and  three  years,"  In  a  lease  of  property  for  a 
certain  term  with  the  privilege  of  a  "fur- 
ther term  of  one,  two,  and  three  years,"  Is 
to  be  coustrued  as  only  giving  a  privilege 
of  one  additional  term,  and  not  to  entitle 
the  lessee  to  three  difHerent  terms,  amounting 
to  six  years  in  all  Austin  v.  Stevens  (N.  Y.) 
38  Hun,  41,  42. 

As  also. 

In  a  will  devising  real  estate  to  testa- 
tor's wife  for  life,  and  providing  that  at  her 
decease  it  should  be  sold,  and  that  from 
the  proceeds  of  the  sale  a  certain  sum  should 
be  paid  to  a  certain  person,  and  that  he  fur- 
ther gave  and  bequeathed  out  of  the  proceeds 
of  such  sale  a  certain  sum  to  be  paid  oyer 
to  a  missionary  society,  "further"  will  be 
held  to  mean  "also,"  and  not  to  indicate 
that  the  legacy  to  the  society  is  to  be  given 
from  the  fund  from  which  another  legacy 
has  been  taken.  Sumner  v.  American  Home 
Missionary  Soc,  10  Aa  616,  617,  15  R.  L  668. 
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As  any. 

"Further,^  as  used  In  a  lease  which  pro- 
vides that,  in  case  the  rent  is  not  paid  when 
due,  the  lessor  may  enter  without  further 
notice  or  demand  and  devest  the  lessee  of 
his  estate,  means  "any."  Fifty  Associates 
V.  Howland,  58  Mass.  (5  Gush.)  214,  218. 

Oomp.  St  1803,  fi  127,  providing  that  a 
tax  deed  made  by  the  county  treasurer  shall 
vest  in  the  grantee  the  title  to  the  property 
"without  further  acknowledgment  or  evi- 
dence" of  such  conveyance,  should  not  be 
conBtrued  to  read  "without  any  acknowledg- 
ment or  evidence"  of  such  conveyance,  since 
the  holder  of  a  void  tax  deed  is  subrogated 
to  the  lien  of  the  public  for  taxes  on  the 
land,  and  is  authorized  to  foreclose  his  lien 
in  equity  against  the  property,  and  thus 
acquire,  if  the  property  be  redeemed,  a  large 
return  on  his  investment,  and,  if  not  re- 
deemed, an  indefeasible  title  to  the  property. 
Therefore  the  statute  did  not  authorize  the 
execution  of  a  tax  deed  without  any  acknowl- 
edgment whatsover.  Larson  v.  Dickey,  58 
N.  W.  167,  171,  89  Neb.  463,  42  Am.  9t  Rep. 
595. 

As  f  ntiire. 

"Further,"  as  used  in  a  release  of  a 
lessee  by  the  lessors  in  the  following  words: 
"We  do  hereby  severally  release  the  said 
D.  N.  from  further  liability  under  the  cove- 
nants of  said  original  lease" — means  "fu- 
ture." O'Fallon  t.  Nicholson,  56  Mo.  238, 
24L 

As  other. 

The  word  "further,**  in  Act  June  1,  1889, 
SS  li  21,  imposing  a  tax  on  mortgages  held 
by  corporations,  and  a  tax  on  the  capital 
stock  of  corporations,  and  providing  that 
corporations  liable  to  tax  on  capital  stock 
shall  not  be  required  to  pay  further  taxes 
on  the  mortgages,  etc.,  constituting  any  por- 
tion of  their  assets  within  the  appraised 
value  of  their  capital  stock,  means  "other"; 
and  therefore,  under  the  statute,  the  capital 
stock  of  the  corporations  is  first  to  be  taxed 
at  its  appraised  value,  and  then  their  mort- 
gages, not  included  in  the  appraised  value 
of  the  capital  stock,  are  to  be  taxed.  Penn- 
sylvania Go.  for  Insurance  y.  Loughlin',  21 
Atl.  163,  165,  139  Pa.  612. 

FURTHER  ASSURANCE. 

See  "Covenant  for  Further  Assurance." 

FURTHER  CONVETANCE. 

See  "Awaiting  Further  Conveyance.** 

FURTHER  KOTIOE. 

Milwaukee  City  Charter,  e.  10,  fi  1«  re- 
quires that  all  work  for  the  city  or  any  of  the 
wards  shall  be  let  by  contract  to  the  lowest 


bidder,  and  due  notice  shall  be  given  of  the 
time  and  place  of  letting  such  *  contract 
Chapter  7,  8  6,  provides  for  the  publication 
of  notice  to  the  lot  owners  to  do  the  work 
within  a  reasonable  time  before  the  street 
commissioners  should  be  authorized  to  let 
the  work  on  the  contract  Priv.  Laws  Wis. 
1856,  c.  158,  S  13,  amends  chapter  7,  S  6,  ot 
the  charter,  above  referred  to,  by  adding: 
"And  if  said  work  be  not  done  within  the 
time  limited  in  such  contract,  the  state  com- 
missioner may  relet  such  work  without  fur- 
ther notice."  Held,  that  the  further  notice 
dispensed  with  was  the  notice  to  the  lot 
owners.  The  commissioner  is  still  bound 
to  give  notice  of  a  reletting  of  the  contract 
Mitchell  V.  City  of  MUwaukee,  18  Wis.  92. 

FURTHER  PROOEEDINO. 

The  mere  filing  of  the  remittitur  and 
record  by  the  clerk  does  not  constitute  "fur- 
ther proceedings,"  within  the  meaning  of 
Comp.  Laws,  8  5239,  providing  that  a  case 
remanded  by  the  Supreme  Court  for  new 
trial  or  further  proceeding  in  the  trial  court 
shall  be  dismissed  if  no  proceedings  are  had 
therein  within  a  year,  etc.  Root  v.  Sweeney 
(S.  D.)  95  N.  W.  916,  917. 

FURTHER  SEOURITT. 

A  steamship  company  in  New  York,  in 
order  to  obtain  letters  of  credit  to  disburse 
their*  ships  in  Brazil,  hypothecated  all 
freights,  and  agreed  to  give  further  security 
when  required.  It  was  held  that  the  agree- 
ment for  further  security  was  too  indefinite 
to  constitute  a  lien  on  the  vessels;  that  It 
would  have  been  as  truly  fulfilled  by  giving 
further  personal  security,  as  by  giving  a 
further  maritime  lien.  In  re  The  Allianca 
(U.  S.)  63  Fed.  726,  729. 

FURTHER  WASTE. 

The  term  "further  waste,**  within  the 
meaning  of  the  statute  authorizing  an  in- 
junction to  restrain  further  waste  by  persons 
in  possession  of  real  estate,  was  construed 
not  to  include  the  removal  of  wood  or  tim- 
ber already  cut  Trustees  of  Episcopate  v. 
Matteson,  12  N.  Y.  St.  Rep.  370,  371. 

FURTHERANCE. 

The  word  "furtherance,"  as  applied  to 
the  act  of  one  accomplished  in  the  further- 
ance of  a  criminal  project,  has  a  well-de- 
fined and  generally  accepted  meaning.  It 
is  the  act  of  furthering,  or  helping  forward, 
or  promotion,  or  advancement.  Powers  v. 
Commonwealth  (Ky.)  70  S.  W.  644,  652. 

FURTUM. 

"Furtum"  is  simple  theft,  as  distinguish- 
ed from  that  which  is  accomplished  by  vlo- 
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lence.    Bplnettl  y.  Atlas  S.  a  Oo.,  80  N.  X. 
71.  78^  78^  86  Am.  Bep.  57d. 

FUSL 

A  ''fase***  8uch  as  is  used  In  an  electric 
car,  conaists  of  a  piece  of  metallic  alloy  sim- 
ilar In  nature  to  soft  solder,  one  or  more 
Inches  In  length,  connected  at  each  end  with 
a  small  circular  piece  of  copper.  These 
pieces  of  copper  are  called  the  "terminals/' 
and  they  are  so  cut  that  they  can  be  easily 
slipped  under  the  thumbscrews  and  clamped 
In  place.  The  fuse  and  thumbscrews  are 
held  In  what  Is  called  the  "fuse  box.*'  Cas- 
sady  V.  Old  Colony  9L  Ry.  Co.,  88  N.  E.  10, 
184  Mass.  156^  63  L.  R.  A.  285. 

A  "fuse,"  as  used  in  connection  with 
electrical  appliances.  Is  a  piece  of  wire  about 
six  inches  in  length,  made  of  very  soft  ma- 
terial, which  melts  when  it  comes  in  contact 
with  a  high  potential  current  of  electricity. 
Chicago  Tel.  Co.  v.  Northwestern  TeL  Co., 
65  N.  E.  329,  840,  199  111.  824. 

FUSION. 

"Fusion'*  is  the  act  of  coalescing  two 
political  parties,  or  the  state  of  coalescence; 
used,  also,  attributively,  as  a  fusion  ticket, 
so  that,  where  voters  mark  the  word  "Fu- 
sion" upon  ballots,  they  will  be  held  to  have 
intended  to  vote  for  the  candidate  of  the 
Fusion  party.  Nicholls  v.  Barrick,  62  Fac. 
202,  206,  27  Colo.  432. 

FUTURE. 

The  word  "future,**  in  Bankr.  Act  1841, 
c  9,  8  2,  by  which  it  is  provided  that  all 
future  payments,  securities,  conveyances, 
etc.,  made  or  given  by  any  bankrupt  in 
contemplation  of  bankruptcy  and  for  the 
purpose  of  giving  any  creditor,  etc.,  any 
preference,  should  be  deemed  void,  was  held 
in  In  re  Chadwlck,  5  Fed.  Cas.  398,  to  refer 
to  the  day  when  the  act  took  effect  "But 
a  contrary  construction  was  given  to  this 
clause  by  Judge  Story  in  the  case  of  Hutch- 
ins  V.  Taylor,  12  Fed.  Cas.  1079,  and  we  all 
concur  in  his  construction  of  that  clause. 
The  act,  as  Judge  Story  remarks,  became  a 
law  by  the  very  term  of  the  Constitution  of 
the  United  States  as  soon  as  it  was  approv- 
ed by  the  President,  although  its  operation 
was  suspended  until  the  1st  of  February, 
1842.  The  act,  therefore,  might  effectually 
prohibit  the  doing  of  any  acts  between  the 
time  of  its  passage  and  the  time  when  it 
was  to  go  into  operation,  if  such  was  the 
intention  of  its  framers,  and  we  cannot 
doubt  that  such  was  their  intention."  Swan 
y.  Littlefleld,  58  Mass.  (4  Cush.)  574,  576; 
Day  V.  Bardwell,  97  Mass.  246,  256.  The 
contrary  rule  was  also  held  in  Weiner  v. 
Famnm,  2  Pa.  &  Barr)  146. 


"Future  time"  usually  means  a  period 
of  time  to  come  after  present  time,  and 
would  vary,  of  course,  with  what  was  con- 
sidered present  time.  State  t.  Rose,  1  Pac 
817,  820,  30  Kan.  501. 


FUTUBE  ACTION  OB  PBOOEEDINO. 

In  Rev.  St  c.  82,  M  29,  30,  providing 
that  an  action  may  be  maintained  by  one 
town  against  another  to  recover  for  the  ex- 
penses incurred  for  the  support  of  a  pauper 
whose  legal  settlement  is  established  in  such 
town,  and  that  a  recovery  in  such  action 
shall  bar  the  town  against  which  it  shall  be 
had  from  disputing  the  settlement  of  such 
pauper  with  the  town  thus  recovering  in 
any  future  action  -  brought  for  the  support 
of  such  pauper,  the  term  "future  action"  is 
not  necessarily  confined  to  an  action  com- 
menced after  the  action  was  commenced  in 
which  the  Judgment  was  rendered;  but 
where  two  actions  are  pending  at  the  same 
time,  and  after  the  first  one  is  tried,  pending 
an  application  for  a  new  trial,  the  other  one 
is  tried  and  final  Judgment  rendered  there- 
in in  favor  of  the  defendant,  on  the  retrial 
of  the  first  action  such  Judgment  is  a  bar  to 
a  recovery  in  the  first  action.  Inhabitants 
of  Bangor  v.  Inhabitants  of  BnmswidL,  33 
Me.   352,  355. 

Code  Civ.  Proc.  fi  8334,  subd.  6,  provided 
that  the  repeal  of  the  provisions  of  the  Re- 
vised Statutes  respecting  appeals  from  the 
surrogate  courts  does  not  effect  the  power 
and  authority  of  the  supreme  court,  superior 
court,  marine  court  of  the  city  of  New  York, 
or  a  county  court  in  an  action  or  sp^clal 
proceeding,  nor  effect  any  "future  proceed- 
ing" taken  pursuant  to  law  in  such  action 
or  special  proceeding.  Held,  that  an  appeal 
In  a  proceeding  for  the  proof  of  a  will, 
pending  in  the  surrogate's  court  when  the 
repealing  act  took  effect,  should  be  held  to 
be  a  "future  proceeding"  in  an  action  or 
special  proceeding,  and  not  a  mere  continua- 
tion of  the  original  action,  and  hence  such 
appeal  is  not  effected  by  the  repealing  act 
In  re  Gates'  WiU  (N.  Y.)  26  Hun,  179,  180. 


FUTURE  OONTXIf  GENT  INTEREST. 

A  future  interest  is  contingent  while 
the  person  in  whom  or  the  event  upon  which 
It  is  limited  to  take  effect  remains  uncertain. 
Rev.  Codes  N.  D.  1899,  fi  3294;  Civ.  Code 
S.  D.  1903,  S  210. 


FUTURE  EBmoir. 

At  the  time  of  testator's  death  an  edi- 
tion of  a  work  of  which  he  was  the  author 
had  been  partly  printed,  and  was  in  progress, 
but  unfinished,  at  the  time  of  his  death,  and 
his  will  contained  a  specific  bequest  of  the 
work,    "with  the  right  of  renewal  of  all 
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previous  and  futare  editions,"  accordlnj^  to 
law.  Held,  that  "futare  editions"  meant 
tbe  edition  wtdch  was  then  in  progress. 
Hone  Y.  Kent,  6  N.  Y.  (2  Seld.)  390,  394. 


FUTUBE  EXiEOTIOK. 

Other  fntnre  election,  i 

FUTITBE  ESTATE. 


I  "Other.** 


See  "Vested  Future  Estate.** 

A  future  estate  is  an  estate  limited  to 
commence  in  possession  at  a  future  day, 
either  without  the  intervention  of  a  preced- 
ent estate,  or  on  the  determination,  by  a 
lapse  of  time  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time.  Comp. 
Laws  Mich,  1897,  S  8792;  Gen.  St  Minn. 
1894,   §  4371;    Rev.   9t   Wis.    1898,   S  2034; 

1  Rev.  St  N.  Y.  p.  722,  §  10;  Leslie  v.  Mar- 
shall (N.  Y.)  31  Barb.  560, 564 ;  Griffin  v.  Shep- 
ard,  26  N.  B.  339,  340,  124  N.  Y.  70;  Palmer 
V.  Dunham,  6  N.  Y.  Supp.  46,  47,  52  Hun, 
468;  Tilden  v.  Greene,  7  N.  Y.  Supp.  382,  387, 
54  Hun,  231;  Sabledowsky  v.  Arbuckle,  52 
N.  W.  920,  50  Minn.  475.  At  common  law 
the  intervention  of  a  precedent  estate  cre- 
ated at  the  same  time  was  essential  to  the 
validity  of  a  conveyance  of  an  estate  of 
freehold  to  commence  at  a  future  time,  which 
is  an  estate  In  remainder.  Ferguson  v.  Ma- 
son, 60  Wis.  377,  383,  384,  19  N.  W.  420. 
Where  a  will  provides  that  Immediately  aft- 
er the  death  of  the  life  tenants  all  the  real 
estate  shall  go  to  the  grandchildren  of  the 
testator,  to  be  equally  divided  between  them 
per  capita,  valid  future  estates  vesting  at 
the  time  of  the  testator's  death  are  created 
in  the  grandchildren  In  being  at  such  time. 
Haug  V.  Schumacher,  166  N.  Y.  506,  517,  60 
N.  B.  245. 

••Future  estates"  are  either  vested  or 
contingent  They  are  vested  when  there  is 
a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  lands  upon 
the  ceasing  of  the  intermediate  or  precedent 
estate.  They  are  contingent  while  the  per- 
son to  whom  or  the  event  upon  which  they 
are  limited  to  take  effect  remains  uncertain. 

2  Rev.  St  (9th  Ed.)  p.  7090,  fi  13;  Hersee 
V.  Simpson,  46  N.  Y.  Supp.  755,  756,  20  App. 
Dlv.  100;  In  re  Davis*  Estate,  36  N.  Y.  Supp. 
822,  825,  91  Hun,  53;  Wads  worth  v.  Murray, 
51  N.  Y.  Supp.  1038,  1043,  29  App.  Dlv.  191; 
See,  also.  Rev.  St  Wis.  S  2037;  Ford  v. 
Ford,  33  N.  W.  188,  201,  70  Wis.  19,  5  Am. 
St  Rep.  117. 

A  future  estate  is  described  by  the  stat- 
utes to  be  one  commencing  at  a  future  day; 
and,  though  it  be  capable  of  being  vested, 
that  vesting  is  determined  by  the  question 
of  whether  there  Is  a  person  In  being  who 
would  have  an  Immediate  right  to  the  prem- 
ises. Townshend  v.  Frommer»  125  N.  Y. 
446»  468,  26  N.  B.  805. 


Every  future  estate,  whether  vested  or 
contingent  is  void  in  its  creation  whleti 
suspends  the  absolule  power  of  alienation, 
for  a  larger  period  than  a  continuance  of  two 
lives  in  being  at  the  creation  of  the  estate. 
Rev.  St  Wis.  §  2037;  Ford  v.  Ford,  33  N.  W. 
188,  201,  70  Wia  19,  5  Am.  St  Rep.  117. 

Where  a  future  estate  is  dependent  on 
a  precedent  estate,  it  may  be  termed  a  "re- 
mainder," and  may  be  created  and  trans- 
ferred by  that  name.  1  Rev.  St  p.  722,  § 
11;  Palmer  v.  Dunham,  6  N.  Y.  Supp.  46» 
47,  52  Hun,  468. 

FUTITBE  INCREASi:. 

A  bequest  of  slaves  and  future  Increas^e 
"only  embraces  such  increase  as  are  born 
after  the  bequest  is  made,  and  cannot  be 
extended  to  embrace  prior-bom  increase." 
Marlln  v.  Marlln,  11  Tenn.  (3  Yerg.)  546; 
Robinson  v.  Robinson,  5  Ky.  (2  Bibb)  76,  77; 
Fightmaster  v.  Beasley,  30  Ky.  (J  J.  J. 
Marsh.)  410,  411. 

FUTURE  INTEBEST. 

See  "Vested  Future  Interest** 

A  future  interest  entitles  the  owner  to 
the  possession  only  at  a  future  period*  Civ. 
Oode  Mont  1895,  fi  1111;  Rev.  Cknles  N.  D. 
1899,  S  3289;  Oiv.  Oode  S.  D.  1903,  S  205. 
This  interest  is  created  by  will,  and  in  such 
case  the  death  of  the  testatw  is  to  be  deemed 
or  taken  as  the  time  of  the  creation  of  the 
interest  A  future  Interest  is  void  in  its  cre- 
ation which  by  any  possibilty  may  suspend 
the  absolute  power  of  alienation  for  a  longer 
time  than  during  the  continuance  of  the  lives 
of  persons  in  being  at  the  creation  of  such 
interest.  Civ.  Code  Cal.  H  716,  749;  Gold- 
tree  V.  Thompson,  22  Pac.  50,  52,  79  Cal.  613. 

FUTURES. 

As   gambling  contract,   see   "Oambling 
Contract." 

"Futures,"  are  contracts  for  the  sale  of 
margins  or  products  for  future  delivery,  in 
which  either  seller  or  buyer  may  elect  to 
make  or  demand  delivery  of  the  goods  agreed 
to  be  sold  and  bought  but  where  uniformly 
no  such  delivery  is  made,  and  final  settle- 
ments are  made  by  payment  and  receipt  of 
the  difference  in  price  at  the  time  of  de- 
livery from  that  prevailing  at  the  time  the 
sale  was  made.  Lemonlus  t.  Mayer,  14 
South.  33,  34,  71  Miss.  514. 

A  purchase  of  cotton  to  be  delivered  as 
required  is  not  a  '^dealing  in  futures,"  in  the 
speculative  use  of  the  term.  Contracts  re- 
lating to  merchandise  to  be  delivered  in  tne 
future  are  an  essential  element  In  businesB 
methods,  and  the  fact  that  one  may  gain  or 
lose  by  the  fluctuations  of  market  prices  does 


WUTUBJSS 


S021 


FUTURES 


not  render  them  illegal.  The  term  'fatores" 
has  grown  out  of  those  purely  speculatiye 
transactions  in  which  there  is  a  nominal  con- 
tract to  sell  for  future  delivery,  but  where  in 
fact  none  is  eyer  intended  or  executed.  The 
nominal  seller  does  not  have  or  expect  to 
have  a  stock  of  merchandise  he  purports  to 
sell,  nor  does  the  nominal  buyer  expect  to  re- 
ceive it  or  to  pay  the  price.  Instead  of  that, 
a  percentage  or  margin  is  paid,  which  is  in- 
creased or  diminished  as  the  market  rates 
go  up  or  down,  and  accounted  for  to  the 
buyer.  This  is  simple  speculation,  gambling, 
mere  wagering  on  prices  within  a  given  time. 
It  is  not  buying  and  selling,  and  is  illegal  as 
against  public  policy.  King  y.  Quidnick  Co., 
14  R.  L  181,  ISa 

The  words  "dealing  in  options,  futures, 
or  margins*'  are  well  understood  to  mean  a 
mere  speculative  contract.  In  which  the  par- 
ties speculate  in  the  rise  or  fall  of  prices, 
4WDB.&P.— 4 


and  imply  a  contract  in  relation  to  the  price 
of  the  contract,  and  not  the  article  itself.  A 
contract  for  the  sale  and  purchase  of  graiu 
to  be  delivered  at  a  future  time,  if  entered 
into  without  an  intention  of  having  any 
grain  pass  from  one  party  to  another,  but 
with  an  understanding  that  at  the  appointed 
time  the  purchaser  is  merely  to  receive  or 
pay  the  difference  between  the  contract  and 
the  market  price,  is  a  transaction  which  the 
law  will  not  sustain.  Plank  y.  Jackson,  26 
N.  E.  568,  669,  128  Ind.  424. 

Where  a  contract  is  made  for  the  de- 
livery or  acceptance  of  securities  at  a  future 
day  at  a  price  named,  and  neither  party  at 
the  time  of  making  the  contract  intends  to 
deliver  or  accept  the  shares,  but  merely  to 
pay  the  differences  according  to  the  rise  and 
fall  of  the  market,  the  contract  Is  a  gaming 
one  and  Is  void  as  contrary  to  public  policy. 
Justh  y.  HoUiday  (D.  0.)  2  Mackay,  846^  84S. 
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GAG. 

A  "gag/*  iB  dramatic  language,  is  a 
word  or  sentence,  or  a  passage  of  two  or 
more  sentences,  not  in  a  drama  as  composed 
by  the  author,  but  Interpolated  and  uttered 
on  the  stage  by  a  player.  Gags,  in  general, 
are  violations  of  dramatic  propriety.  Some- 
times gags  are  sanctioned  by  the  manager's 
approval  at  the  rehearsal  of  the  play.  They 
are  occasionally.  In  comedies  of  the  lighter 
kind,  licensed  more  or  less,  If  not  encour- 
aged, by  dramatic  authors  who  attend  re- 
hearsals of  their  own  plays.  Keene  t. 
Wheatley  (Pa.)  6  Olark,  501,  523. 


GAIN. 

"Gain"  means  that  which  is  acquhred  or 
comes  as  a  benefit  Thorn  v.  De  Breteull,  83 
N.  Y.  Supp.  849,  856,  86  App.  Dlv.  405. 

The  term  "gaining  Jurisdiction"  has  been 
applied  to  cases  where  two  courts  have  con- 
current Jurisdiction  over  the  subject-matter 
of  the  cause  or  proceeding.  When  so  ap- 
plied it  means  gaining  Jurisdiction  by  pro- 
ceedings had  In  one  of  the  courts.  Bolton  v. 
Jacks,  29  N.  Y.  Super.  Ot  (6  Rob.)  166,  195. 

Afl  extort. 

In  2  Rev.  St.  p.  678,  §  59,  which  provides 
that  every  person  who  shall  knowingly  send 
or  deliver,  etc.,  any  letter  or  writing,  etc., 
threatening  therein  to  accuse  any  person  of 
any  crime,  etc.,  with  a  view  or  intent  to  ex- 
tort or  gain  any  money  or  property  of  any 
description  belonging  to  another,  shall,  upon 
conviction,  etc.,  "gain"  is  synonymous  with 
"extort,"  and  means  somethiug  more  than 
merely  to  obtain  or  get  possession  of.  The 
statute  Is  intended  to  embrace  only  acts 
where  the  intent  is  to  obtain  that  which  in 
Justice  and  equity  the  party  is  not  entitled 
to  receive.  The  end,  as  well  as  the  means 
employed  to  obtain  it,  must  be  wrongful  and 
unlawful.  People  v.  Griffin  (N.  Y.)  2  Barb. 
427,  430. 

In  an  indictment  for  blackmailing,  aT« 
leglng  that  defendant  charged  another  with  a 
crime  with  the  Intent  to  extort  and  gain,  the 
word  "gain"  must  be  used,  in  connection  with 
the  word  "extort,"  as  referring  to  a  mode  of 
acquisition  equally  objectionable.  Mann  v. 
State,  26  N.  E.  226,  228,  47  Ohio  St  556,  11 
L.  R.  A.  656. 

As  siiooessfiil  termination. 

An  agreement  for  an  exchange  of  lands, 
which  provided  that  if  H.,  one  of  the  parties, 
should  gain  a  law  suit  pending  against  him, 
the  cause  of  such  action  being  for  21  acres 
of  land,  he  should  receive  in  the  exchange 


|1,000  more,  should  be  construed  to  mean 
that  it  was  the  intent  of  the  parties  to  re- 
gard the  suit  as  a  test  of  title,  and  that  tbe 
suit  should  be  brought  to  a  successful  termin- 
ation on  the  question  of  title,  which  would 
not  Include  a  nonsuit  Grossman  y.  Hamil- 
ton, 18  Atl.  634,  635,  130  Pa.  320. 

The  use  of  the  term  "gained,"  in  a  con- 
tract In   which  a   defendant   in  ejectment 
agrees  to  pay  his  attorneys  a  certain  sum  If 
the  suit  is  gained  by  them,  does  not  require 
that  there  be  a  trial  in  court;  but  the  suit  is 
gained,  within  the  meaning  of  the  contract. 
If  the  attorneys  discover  that  the  plaintiff 
has  no  title  to  the  land,  but  that  it  is  in  tf 
third  person,  and  it  Is  then  purchased  from 
the  latter  by  defendant  which  purchase  is 
followed  by  a   dismissal   of  the  suit,   and 
therefore  the  attorneys  are  entitled  to  recov- 
er on  the  contract  though  the  reasons  which 
caused  plaintiff  to  dismiss  the  action  are  not 
shown.    Moss  t.  Richle»  50  Mo.  App.  7B,  77. 

GAINS. 

Bee  "Net  Gains.** 

Mere  advance  in  value  In  no  sense  con- 
stitutes the  "gains"  specified  in  the  revenue 
law  as  gains  of  the  owner  for  the  year  in 
which  the  sale  of  the  property  was  made. 
Such  advance  constitutes  and  can  be  treated 
merely  as  increase  of  capital.  Gray  t.  Dar- 
lington, 82  n.  S.  (15  Wall.)  63,  65,  21  L.  Ed. 
45  (cited  in  In  re  Graham's  Estate,  47  Atl. 
1108,  1110,  198  Pa.  216). 

Act  Cong.  March  2,  1867,  provides  that 
there  shall  be  levied,  collected,  and  paid  an- 
nually, on  the  "gains,  profits,  and  income"  of 
every  person  from  any  source  whatever,  a  tax 
of  5  per  cent  on  the  amount  so  derived  over 
$1,000,  and  that  such  tax  shall  be  assessed, 
collected,  and  paid  on  the  "gains,  profits,  and 
income"  for  the  year  ending  the  31st  of  De- 
cember next  preceding  the  time  for  levying, 
collecting,  and  paying  said  tax.  Held,  that 
"gains,"  as  so  used,  means  such  gains  or 
profits  as  may  be  realized  from  a  business 
transaction  begun  and  completed  during  the 
preceding  year.  The  mere  fact  that  property 
has  advanced  in  value  between  the  date  of  its 
acquisition  and  sale  does  not  authorize  the 
Imposition  of  the  tax  on  the  amount  of  the 
advance.  Mere  advance  In  value  in  no  sense 
constitutes  the  "gains,  profits,  or  income"  of 
the  statute  above  referred  to.  Gray  v.  Dar- 
lington, 82  U.  &  (15  Wall.)  68,  66,  21  L. 
Ed.  45. 


GALE. 

"A  gale  iB  a  wind  blowing  at  the  rate  of 
40  to  60  miles  an  hour;  a  storm  at  the  rate 
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of  60  to  80  miles."  A  wind  blowlnf  at  the 
rate  of  22  miles  an  hour  was  only  a  brisk 
wind,  and  not  a  gale.  In  re  The  Snap  (U. 
6.)  24  Fed.  292,  283. 

A  gale  is  defined  as  a  wind  haying  a 
velocity  of  40  to  70  miles  an  hour.  Stand. 
Diet  Webster  defines  a  heayy  gale  as  a 
wind  having  a  velocity  of  80  miles  an  hour. 
Thus,  where  it  appeared  that  injury  to  a 
locomotive  engineer  was  caused  by  the  blow- 
ing of  heavy  doors  on  the  track  by  a  heavy 
gale,  such  gale  was  the  probable  and  prox- 
imate cause  of  the  Injury.  Missouri  Pac.  By. 
Co.  V.  Oolumbia,  68  Pac.  888,  841,  65  Kan. 
890,  68  L.  a  A.  888. 


GALLEIN. 

Gallein  is  a  dye  which  produces  blue  and 
purple  shades,  and  is  made  of  two  molecules 
or  parts  of  pyrogallic  acid  and  one  molecule 
or  part  of  phthallc  acid.  The  source  of  com- 
mercial supply  of  pyrogallic  acid  is  from  nut- 
galls  or  other  vegetable  matter.  The  present 
source  of  commercial  supply  of  phthallc  acid 
is  from  coal  tar.  Plckhardt  v.  United  States 
(U.  S.)  67  Fed.  Ill,  112,  14  0.  0.  A.  841.. 

GALLON. 

When  used  to  describe  a  measure  for 
wines  and  liquors,  a  ''gallon*'  means  a  meas- 
ure containing  231  cubic  inches.  Hollender 
V.  Magone  (U.  S.)  88  Fed.  812,  814. 

"Gallon,"  as  used  by  Rev.  SL  8  2504, 
schedule  D,  imposing  a  custom  duty  on  ale, 
porter,  and  beer  of  a  certain  amount  per 
gallon,  refers  to  the  gallon  of  commerce, 
which  is  the  wine  gallon,  containing  231  cu- 
bic inches  of  measurement  Nichols  y. 
Beard,  15  Fed.  435,  437. 

Under  a  statute  imposing  a  penalty  for 
the  sale  without  license  of  intoxicating  liq- 
uors in  quantities  less  than  five  gallons,  an 
indictment  charging  the  selling  of  one  pint 
of  brandy  is  sufficient.  Gen.  St  c.  106,  §  10, 
provides  that  an  indictment  is  sufficient  if 
it  can  be  understood  therefrom  that  the  act 
or  omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth  in  the  ordinary  and 
concise  language  without  repetition;  and,  as 
held  in  State  v.  Munch,  22  Minn.  67,  the 
meaning  which  ordinary  use  attaches  to 
words  not  technical  will  be  given  to  them  in 
an  Indictment.  In  common  understanding  a 
charge  of  a  sale  of  a  pint  of  brandy  means 
a  sale  of  that  particular  quantity,  and  not  of 
more.  That  a  pint  is  less  than  five  gallons 
is  a  part  of  the  Bnglish  language.  State  v. 
Lavake,  6  N.  W.  338,  340,  20  Minn.  526,  37 
Am.  Rep.  415. 

The  word  "gallon,"  wherever  used  in  the 
internal  revenue  law,  relating  to  beer,  lager 
beer,  ale,  porter,  and  other  similar  fermented 


liquors,  shall  be  held  and  taken  to  mean  a 
wine  gallon,  the  liquid  measure  containing- 
281  cubic  inches.    U.  S.  Ck>mp.  St  1801,  p. 
2188. 

In  all  sales  of  spirits  a  gallon  shall  be 
held  to  be  a  gallon  of  proof  spirit  according 
to  the  standard  prescribed  in  Rev.  St  §  3249, 
set  forth  and  declared  for  the  inspection  and 
gauging  of  spirits  throughout  the  United 
States.    U.  S.  Comp.  St  1801,  p.  2108L 

OftUims  of  proof  spirit. 

The  expression  "gallons  of  proof  spirit*' 
is  not  intended  to  be  descriptive  of  the  kind 
or  strength  of  the  spirit  distilled,  but  only  of 
the  quantity  according  to  the  statute  stand- 
ard. United  States  v.  Fox,  25  Fed.  Cas. 
1186,  1187- 

GAMBIA. 

"Gambia"  is  synonymous  with  'terra 
japonica."  Hallett  ▼•  Smythe,  U  Fed.  Cas. 
288. 

GAMBLE. 

The  word  "gamble"  is  a  derivation  from 
the  Anglo-Saxon  "gamen,"  signifying  to 
play.  People  v.  Todd,  6  N.  Y.  Cr.  R.  203,  224, 
4  N.  Y.  Supp.  25,  28. 

"The  word  'gamble'  as  defined  by  lexi- 
cographers means  to  game  or  play  for  mon- 
ey." Buckley  v.  G'Nlel,  113  Mass.  183, 18  Am. 
Rep.  466. 

**The  word  'gamble*  is  perhaps  the  most 
apt  and  substantial  to  convey  the  idea  of  un- 
lawful play  that  our  language  affords.  It 
is  Inclusive  of  hazarding  and  betting  as  well 
as  play."  Bennett  v.  State,  10  Tenn.  (2 
Yerg.)  472, 474. 

OAMBUESU 

See  "Common  Gambler.** 

In  common  parlance  a  gambler  Is  one 
who  follows  or  practices  games  of  chance  or 
skill  with  the  expectation  and  purpose  of 
thereby  winning  money  or  other  property. 
Buckley  v.  G'Nlel,  113  Mass.  183,  18  Am.  Rep. 
466;  Steames  v.  State,  21  Tex.  682,  684. 

GAMBUNO— OAMnrO. 

See  "Illegal  Gaming."* 

As  disorderly  conduct.  Me  "Disorderly 

Conduct" 
As     infamous     crime,     see    "Infamous 

Crime." 
As  nuisance,  see  "Nuisance." 

Gaming  is  an  agreement  between  two  or 
more  to  risk  money  or  other  thing  of  value 
on  a  contest  or  chance  of  any  kind,  where 
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one  must  be  the  loser  and  the  other  gainer. 
"Bell  V.  State,  37  Tenn.  (5  Sneed)  507,  509. 

Gaming  is  the  use  of  cards,  dice,  bil- 
iiards,  or  other  instruments  according  to 
certain  rules,  with  a  view  to  win  money  or 
other  thing  waged  upon  the  issue  of  the  con- 
test   In  re  Stewart  (U.  S.)  21  Fed.  398. 

**To  constitute  unlawful  gaming,  there 
must  be  a  game  played,  and  upon  its  result 
some  article  of  value  must  be  lost  or  won." 
Alexander  y.  State,  99  Ind.  450,  451. 

Gaming  at  common  law  "consisted  In 
playing  for  certain  stakes,  as,  added  to  the 
amusement,  made  the  consequences  danger- 
ous to  society.*'  State  v.  Records  (Del.)  4 
Har.  554. 

Gambling  is  defined  as  a  contract  be- 
tween two  or  more,  by  which  they  agree  to 
play  by  certain  rules  at  cards  or  some  other 
contilvance,  and  that  one  shall  be  the  loser 
and  the  other  the  winner.  People  v.  Todd,  4 
N.  T.  Supp.  25,  28,  51  Hun.  446;  People  t. 
Fuerst,  34  N.  Y.  Supp.  1115,  1117,  13  Misc. 
Rep.  304 ;  Ansley  v.  State,  36  Ark.  67,  68,  38 
Am.  Rep.  29. 

Whenever  money  or  other  valuable  thing 
is  hazarded  and  may  be  lost,  or  more  than 
the  value  obtained,  and  depended  upon 
chance,  the  transaction  is  gambling.  State 
V.  Smith,  10  Tenn.  (2  Yerg.)  272,  281. 

Gambling  is  the  risking  of  money  or 
anything  of  value  between  two  or  more  per- 
sons on  a  contest  of  chance  of  any  kind, 
where  one  must  be  the  loser  and  the  other 
the  gainer.  State  v.  Shaw,  39  N.  W.  305,  307, 
39  Minn.  153;  State  v.  Grimes,  77  N.  W.  4,  5, 
74  Minn.  257. 

"Anything  which  induces  men  to  risk 
their  money  or  property  without  any  hope  of 
return,  and  to  get  for  nothing  any  gift  of  an- 
other, is  gambling."  First  Nat  Bank  v.  Car- 
roll, 45  N.  W.  304,  305,  80  Iowa,  11,  8  L.  R. 
A.  275  (quoting  Appeal  of  Brua,  55  Pa.  294). 

Any  contest  or  course  of  action  com- 
menced and  prosecuted  in  consequence  of  a 
bet  or  wager,  and  with  a  view  to  determine 
the  bet  or  wager  upon  the  event  of  such 
contest  or  course  of  action,  is  gaming.  To 
constitute  gaming  there  must  not  only  be  a 
betting  upon  the  termination  of  an  event, 
but  the  course  of  action  to  bring  about  such 
event  must  have  been  originated  with  a  view 
to  determine  the  bet  State  v.  Smith,  19 
Tenn.  (Meigs)  99,  101,  33  Am.  Dec.  132 ;  Ans- 
ley y.  The  State,  36  Ark.  67,  68,  38  Am.  Rep. 
29. 

Gaming  may  be  done  by  other  means  or 
devices  as  well  as  cards.  State  v.  Morgan,  45 
S.  B.  1033,  1034,  133  N.  0.  743. 

As  all  forms  of  eambllne. 

Within  the  provisions  of  an  excise  bond 
for  the  orderly  conduct  of  the  liquor  business 


conditioned  that  the  principal  will  not  suffer 
or  permit  any  gambling  to  be  done  in  the 
place  where  liquor  Is  to  be  sold,  the  word 
'^gambling"  is  not  limited  to  those  forms  of 
gambling  only  which  are  made  criminal  hy 
the  Penal  Code,  but  includes  all  forms  of 
gambling.  Lyman  v.  Shenandoah  Social 
Club,  67  N.  Y.  Supp.  372,  373,  39  App.  Div. 
459. 

A  statute  providing  that  If  any  person 
shall  keep  a  room,  building,  arbor,  booth, 
shed,  tenement,  boat,  or  float  to  be  used  or 
occupied  for  gambling  he  shall  be  fined,  is 
not  applicable  alone  to  such  gambling  as  is 
carried  on  by  the  use  of  gaming  tables  or 
other  apparatus  used  and  appropriate  to 
gambling  purposes.  Its  language  Is  sufficient- 
ly comprehensive  to,  and  It  does,  embrace 
all  descriptions  of  gambling.  Roberts  v. 
Commonwealth,  50  Ky.  (U  B.  Mon.)  3,  5. 

Baokgammoii. 

See  "Backgammon.** 

Betting  distinffidshed. 

Bee  "Bet** 

Betting  on  foot  race. 

Betting  upon  a  foot  race  between  two 
persons  is  gaming  within  the  meaning  of 
Pub.  St  c.  99,  §  1.  Jones  v.  Cavanaugh,  21 
N.  E.  306,  149  Mass.  124. 

Betting  on  Horse  race* 

Betting  on  a  horse  race  Is  gaming  within 
the  meaning  of  a  statute  providing  for  re- 
covering back  money  lost  in  gaming.  Garri- 
son V.  McGregor,  51  111.  473,  474;  State  v. 
Sbaw,  39  N.  W.  305,  307,  89  Minn.  153;  Dyer 
V.  Benson,  69  Ga.  609,  610;  Thrower  v.  State, 
I  45  S.  E.  12G,  127,  117  Ga.  753. 

Code,  §  5701,  as  amended  by  Act  1891,  c 
!  115,  S  1,  authorizes  betting  on  horse  races, 
and  section  2  of  such  act  makes  it  unlawful 
to  bet  on  any  horse  race  unless  the  race  track 
on  which  the  race  is  run  is  Inclosed  by  a 
fence,  and  the  bet  is  made  within  such  in- 
closure  on  a  race  to  be  run  within  such  in- 
closure.  Held,  that  betting  In  Tennessee  on 
a  horse  race  to  be  run  on  a  race  track  in  an- 
other state,  in  which  it  is  lawful  to  bet  on 
races  on  such  track,  is  gambling.  Williams 
V.  State,  21  S.  W.  662,  663,  92*  Tenn.  275. 

Betting  on  sliooting  mateli. 

Prior  to  Act  1817,  c.  61,  S  7,  betting  on 
a  shooting  match  was  Indictable.  By  that 
act  it  was  provided  that  "nothing  herein 
contained  shall  be  so  construed  as  to  prevent 
shooting  matches."  Act  1821,  c.  68,  S  1, 
declares  that  "any  person  or  persons  who 
shall  shoot  at  a  mark  within  the  bounds  of 
any  town  or  within  200  yards  of  any  public 
road  shall  be  subject  to  a  fine."  All  the 
statutes  on  the  subject  of  gaming  are  to  be 
1  taken  together  as  one  law,  and,  as  shooting 


QAMBLING-^AMINO 


3025 


GAMBLINGK-GAMINQ 


witbln  200  yards  of  a  public  road  la  un- 
lawful, tbe  wager  of  a  watch  on,  as  de- 
scribed In  tbe  Indictment,  a  "contest  of  skill 
and  hazard  commonly  called  'sbootins,' 
wbicb  was  then  and  there  unlawfully  con- 
tested, had  and  shot  at  a  mark  nearer  than 
200  yards  of  a  certain  public  road,  of  the 
second  class,"  was  gaming  within  the  pro- ' 
hibltion  of  the  statute.  Myers  y.  State,  35 
Tenn.  (3  Sneed)  98.  106,  107. 

Betttac  on  eleotion. 

It  is  not  gaming  to  bet  on  the  result  of 
an  election.  State  v.  Henderson,  47  Ind.  127, 
128;  People  v.  Welthoff,  16  N.  W.  442,  445, 
51  Mich.  203,  47  Am.  Rep.  557;  contra, 
Mitchell  T.  Orr,  64  S.  W.  476,  477,  107  Tenn. 
534. 

Bnylj&s  or  sellins  pools. 

The  term  "gambling"  includes  tbe  buy- 
ing of  pools  on  horse  races.  Bride  y.  Clark, 
36  N.  B.  745,  161  Mass.  130. 

It  is  gaming  to  sell  a  pool  on  a  horse 
race  run  on  a  track  in  another  state,  for 
a  pool  is  a  bet.  Edwards  y.  State,  76  Tenn. 
(8  Lea)  411,  412. 

Horse  racing  Is  a  game,  and  the  betting 
of  money  or  selling  pools  or  making  books 
on  the  result  of  a  horse  race  is  gaming,  be- 
cause It  is  betting  on  a  game,  and  unlaw- 
ful and  yoid,  although  the  game  in  itself  is 
not  unlawful.  A  game  which  is  not  in  itself 
unlawful  may  be  contested  without  Its  con- 
stituting gaming,  but,  if  money  is  staked 
upon  it  it  becomes  gaming  and  unlawful. 
Swlgart  y.  People,  50  111.  App.  181,  190. 

"Gambling,"  as  used  in  Act  1882,  c.  271, 
making  it  penal  to  keep  any  gaming  table 
or  other  place  of  gambling,  means  playing 
at  any  game  of  chance  for  money  or  any 
other  thing.  "It  was  playing  at  that  kind 
of  a  game  which  gave  a  criminal  character 
to  the  table  at  which  it  was  played.  If  we 
could  suppose  that  the  term  *gambllng*  In- 
cluded other  games  besides  those  which 
were  forbidden,  we  should  reach  this  singu- 
lar anomaly;  we  should  hold  that  the  Legis- 
lature intended  to  permit  some  games  at  a 
gaming  table  which  were  forbidden  in  other 
places;  hence  the  selling  of  pools  on  horse 
races,  and  the  keeping  of  rooms  where  such 
pools  are  sold,  do  not  constitute  gambling 
within  the  meaning  of  the  statute."  James 
y.  State,  63  Md.  242,  252. 

Ooek  fisliitine. 

Cockfightlng  Is  gaming  within  Act  1799, 
c  8»  making  yoid  all  contracts  the  considera- 
tion of  which  is  money  lost  by  playing  at 
cards,  dice,  uilliards,  horse  racing,  or  any 
other  species  of  gaming  whateyer.  Bagley 
V.  State,  20  Tenn.  (1  Humph.)  486,  489. 

Under  Act  1799,  c.  8,  S  2,  declaring  that 
aoy  game  or  match  of  hazard  or  address  for 


money  or  other  yaluable  thing  Is  gaming,  the 
act  of  cockfightlng  for  money  or  other  yalu- 
able thing  constitutes  gaming.  By  the  same 
act  all  who  encourage  or  promote  any  game, 
etc.,  are  inyolyed  In  the  same  guilt  with  the 
actors  or  bettors.  How  could  any  one  more 
effectually  promote  and  encourage  a  match 
of  this  kind  than  by  not  only  glying  it  coun- 
tenance by  his  presence,  but  actually  paying 
his  money  to  support  and  sustain  it?  The 
preparations  are  made  by  the  principal  of- 
fenders; notice  Is  giyen  of  the  time  and 
place;  the  public  are  called  upon  to  attend, 
and  pay  money  for  the  priyilege  of  partici- 
pating in  the  enjoyment  of  the  sport;  and 
one  who  accepts  the  Inyltatlon  and  contrib- 
utes his  money  to  the  extent  of  the  fee  de- 
manded is  actlyely  and  efficiently  aiding, 
abetting,  and  encouraging  the  unlawful 
thing.  Johnson  y.  State,  36  Tenn.  (4  Sneed) 
614,  621. 

Dealins  in  options. 

In  common  speech  ''gambling"  Is  ap- 
plied to  plays  with  stakes  at  cards,  dice,  or 
other  contrlyance,  to  see  which  shall  be  the 
winiier  and  which  the  loser.  A  contract  for 
purchase  of  option  is  not  gambling  within 
the  meaning  of  this  term.  Boyce  y.  O'Dell 
Commission  Co.  (U.  S.)  109  Fed.  758.  761 
(citing  Shaw  y.  Clark,  13  N.  W.  786.  787,  49 
Mich.  884,  43  Am.  Rep.  474). 

A  contract  J)etween  two  persons  by 
which  one  for  a  consideration  paid  is  allow 
ed  the  priyilege  of  buying  or  selling  to  the 
other  shares  of  stock  agreed  upon  If  he 
should  elect  to  do  so  before  the  stock  reaches 
a  given  per  cent,  of  advance  or  diminution 
in  value  from  the  contract  price,  It  not  being 
Intended  to  deliver  the  shares,  but  to  settle 
the  transaction  by  payment  of  the  differ- 
ence between  the  contract  price  and  the 
value  reached  by  the  stocks,  is  not  gambling, 
within  the  meaning  of  Pen.  Code,  c.  9,  pro- 
hibiting any  one  to  keep  or  use  any  table, 
cards,  dice,  or  other  apparatus  commonly 
used  In  gambling;  for  here  there  is  no  con- 
test to  be  decided,  no  game  eo  nomine  to 
be  played.  The  result  is  to  be  determined 
by  such  fluctuations  in  the  legal  disposition 
of  securities  as  marked  their  value  or  their 
price  by  sale  or  purchase  at  the  stock  ex- 
change. People  V.  Todd,  4  N.  Y.  Supp.  25, 
28,  51  Hun,  446. 

A  transaction  In  stocks  by  way  of  mar- 
gin, settlement  of  difference  and  payment  of 
gain  or  loss  without  Intending  to  deliver 
stocks,  is  a  mere  wager.  It  Is  a  gambling 
or  wagering  operation.  Waugh  y.  Beck,  6 
Atl.  923,  924,  114  Pa.  422. 

Determining  by  chance  at  what  price  an 
article  shall  be  bought  or  sold  does  not  ren- 
der the  transaction  gaming  if  there  is  an 
actual  bona*  fide  Intent  on  the  one  part  to 
deliver  and  on  the  other  to  receive  and  pay 
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for  tbe  article  at  the  price  fixed;  but  where 
the  transaction  shows  intent  merely  to  traf- 
fic in  differences  which  are  determined  by 
chance  It  is  gaming,  by  whatever  method 
the  price  may  be  fixed*  Dealings  were  car- 
ried on  by  the  aid  of  a  device  called  a  clock. 
This  is  a  piece  of  machinery  that  works 
automatically.  The  quotations  are  printed 
on  cards  ranging  from  one-eighth  to  one-half 
cent,  there  being  an  equal  number  of  each. 
A  large  number  of  these  quotations  are  pla- 
ced In  the  machine  after  having  been  first 
thrown  together  and  mixed  up  on  a  table. 
At  half  past  9  o'clock  in  the  morning  the 
machine  begins  to  give  the  market.  The 
quotations  appear  one  above  the  other,  the 
upper  showing  the  rise,  and  the  lower  the 
decline  of  the  market,  the  upper  being  called 
first  and  the  lower  one  next.  As  soon  as 
called,  the  quotations  are  placed  on  a  black- 
board. On  some  of  the  cards  are  printed,  as 
well  as  the  fractions  above  stated,  the  word 
"Wheat,"  on  others  the  name  of  some  stock. 
The  regular  market  price  of  each  commodity 
supposed  to  be  dealt  in  is  placed  on  the 
blackboard  every  morning,  and  the  cards 
having  the  name  of  the  particular  article 
would,  as  they  came  from  the  upper  or  lower 
aperture  of  the  clock,  show  the  advance 
or  the  depreciation  of  the  commodity.  The 
clock .  gave  quotations  every  half  minute, 
and  those  who  dealt  bought  or  sold  at  the 
price  which,  for  the  time  being,  was  shown 
on  the  blackboard,  and  the  usual  practice 
was  to  close  out  the  deal  on  the  next  quota- 
tion that  changed  the  price  by  the  payment 
of  differencea  That  this  kind  of  dealing 
was  gaming,  within  the  prohibition  of  our 
statute,  can  scarcely  be  doubted.  The  quo- 
tations on  the  blackboard  were  determined 
by  the  chance  operation  of  the  clock,  In- 
stead of  any  actual  sales  of  the  particular 
article  In  the  market,  and  each  deal  was  in 
essence  and  effect  a  bet  as  to  what  the  next 
card  that  Issued  from  the  clock  bearing  the 
name  of  the  article  dealt  in  would  show. 
New  York  &  Chicago  Grain  &  Stock  Exch. 
V.  Mellen,  27  111.  App.  656,  657. 

GambUns  aad  samlng  synonymoas. 

The  word  "gambling"  Is  equivalent  to 
and  Interchangeable  with  the  word  "gam- 
ing." They  both  have  the  same  meaning 
and  signification.  State  v.  Dyson,  39  Mo. 
App.  297.  801;  Evans  v.  Cook,  11  Nev.  69, 
75;  Bennett  v.  State,  10  Tenn.  (2  Yerg.)  472, 
474;  In  re  Smith,  39  Pac.  707,  708,  54  Kan. 
702;  McBrlde  v.  State,  22  South.  711,  712, 
39  Fla.  442. 

An  indictment  charging  that  one  kept 
a  house  to  be  used  and  occupied  for  gam- 
bling is  equivalent  to  a  charge  of  keeping  a 
gaming  house  as  such,  and  Is  Indictable  as 
a  misdemeanor  under  the  rule  that  anything 
which  would  be  a  nuisance  at  the  common 
law  is  indictable  as  a  misdemeanor  under 
the  statute.    State  v.  Crowder,  39  Tex.  47. 


The  word  "gaming"  has  two  slgnlilca- 
tlons,  one  of  which  refers  to  what  Is  ille- 
gal, and  the  other  to  what  is  legal  and  prop- 
er. Where  the  statute  provides  that  there 
shall  be  assessed  against  each  person  keeping 
a  billiard  table  an  annual  direct  tax,  it  au- 
thorizes any  person  to  keep  for  the  purpose 
of  gaming  a  table  called  a  billiard  table. 
"Gaming^  Is  here  used  in  a  different  sense 
from  "gambling."  The  "gaming"  contem- 
plated as  Illegal  is  synonymous  with  "bet- 
ting." Wolz  V.  State,  83  Tex.  331,  335.  See, 
also.  Thrower  v.  State,  46  S.  B.  126,  127,  117 
Ga.  753. 

As  used  in  an  indictment  charging  the 
unlawful  keeping  of  a  room  to  be  used  for 
gambling,  and  permitting  such  room  to  be 
used  and  occupied  for  gambling,  "gambling" 
is  not  synonymous  with  "gaming,"  as  used 
in  Paschal's  Dig.  art  2055,  providing  for  the 
punishment  of  permitting  illegal  gaming. 
State  V.  Bullion,  42  Tex.  77. 

Horse  raoiiis;. 

Horse  racing  Is  gaming  within  the  mean- 
ing of  the  statute  authorizing  the  recovery 
of  money  lost  at  any  games  or  playing  at 
cards,  dice,  or  any  other  game  of  carda 
Stone  V.  Clay  (U.  S.)  61  Fed.  889,  890,  10  C. 
C.  A.  147  (citing  Tatman  v.  Strader,  28  111. 
[13  Peck]  493;  Mosher  v.  Griffin,  51  IlL  184, 
99  Am.  Dec.  641;  Garrison  v.  McGregor,  51 
111.  473;  West  v.  Carter,  129  111.  249,  21  N. 
B.  782). 

Rev.  Laws  1825,  p.  409,  providing  that 
all  promises,  notes,  bills,  bonds,  etc.,  made 
or  entered  into  by  any  person  where  the 
whole  or  any  part  of  the  consideration  there- 
of shall  be  for  money  won  by  gaming  or 
playing  at  cards,  dice,  or  any  game  or  games, 
shall  be  void,  should  be  construed  to  Include 
horse  racing.  Shropshire  v.  Glascock,  4  Mo. 
536,  539,  31  Am.  Dec.  189;  Boynton  v.  Curie. 
4  Mo.  599. 

Running  a  horse  race  along  a  public  road 
is  not  within  the  meaning  of  the  word 
"gaming"  as  used  in  a  statute  allowing  the 
grand  jury  to  send  for  witnesses  whenever 
they  suspect  a  violation  of  the  laws  against 
gaming,  etc.  Harrison  t.  State,  44  Tenn. 
(4  Cold.)  196,  198. 

Iiottery  or  gift  enterprise. 

While  in  some  states  all  games  upon  the 
result  of  which  the  right  to  money  or  prop- 
erty is  made  dependent  altogether  upon  skill 
or  chance,  or  upon  both,  are  classified  under 
the  general  head  of  "gaming"  or  "gambling," 
yet  in  this  state  a  distinction  has  been  made 
between  "gaming"  and  "lotteries";  a  lottery 
being  defined  to  be  a  scheme  for  the  distri- 
bution of  property  by  chance  among  persons 
who  have  paid  or  agree  to  pay  a  valuable 
consideration  for  the  chance,  whether  called 
a  lottery,  raffle,  gift  entw prise,  or  by  some 
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other  name.    People  t.  Fuerst,  84  N.  Y.  Snpp. 
1115,  1117,  13  Misc.  R^.  SOi. 

The  sporting  artifice  commonly  called  a 
"gift  enterprise,"  by  which  a  merchant  or 
tradesman  sells  his  wares  for  their  market 
yalne,  bnt  by  way  of  Inducement  gives  to 
each  pmrchaser  a  ticket,  which  entitles  him 
to  a  chance  to  win  certain  prizes,  to  be  de- 
termined after  the  manner  of  the  lottery. 
Is  included  within  the  term  "gaming.**  Bell 
T.  State,  37  Tenn.  (6  Sneed)  507,  500, 

ICoral  tnrpitnde  inTolved* 

Gambling  is  an  act  beyond  the  pale  of 
good  morals,  and  Is  an  evil  practice  under 
any  circumstancies,  though  It  does  not  nec- 
essarily Involve  moral  turpitude  within  the 
provision  authorizing  the  disbarment  of  an 
attorney  when  he  has  committed  a  felony 
or  a  misdemeanor  involving  moral  turpi- 
tude. In  re  Voss,  90  N.  W.  15,  20,  11  N.  D. 
540. 

Playi&c  game  for  use  of  table  or  alley. 

Playing  billiards  where  the  loser  of  the 
game  pays  money  to  the  owner  of  the  table 
is  "gambling"  or  "gaming."  State  v.  Miller, 
4  N.  W.  900,  901,  53  Iowa,  154;  State  v. 
Bishel,  39  Iowa,  42,  43;  Hamilton  v.  State, 
75  Ind.  586,  587.  Contra,  Brenlnger  v.  Town 
of  Belvidere,  44  N.  J.  Law  (15  Vroom)  350, 
351;   Blewett  v.  State,  34  Miss.  606,  614. 

Playing  In  a  public  tenpin  alley,  where 
one  of  tbe  terms  of  the  establishment  Is  that 
the  loser  is  to  pay  for  the  use  of  the  alley, 
is  not  gaming  or  gambling.  It  Is  obvious 
that  the  parties  did  not  play  for  gain.  They 
played  simply  for  amusement,  and  it  seems 
like  putting  a  false  gloss  on  the  affair  to 
call  this  gaming.  State  v.  Hall,  82  N.  J.  Law 
(3  Vroom)  158, 166. 

Playlnir    s^iiie    or    tlirowliis    dice    for 
treats. 

The  playing  at  cards  under  an  agree- 
ment that  the  party  who  loses  shall  treat  the  i 
others  to  cigars  Is  gambling.    State  v.  Wade, 
43  Ark.  77,  78,  51  Am.  Rep.  560. 

'^Playing  cards  for  beer  constitutes  gam- 
ing. It  Is  just  as  clearly  gaming  to  play 
cards  for  a  glass  of  beer  as  It  Is  to  play  for 
a  barrel  or  ten  barrels  of  beer.  The  differ- 
ence is  only  in  the  value  of  the  stake  played 
for;*'  Brown  v.  State,  7  Atl.  340,  341,  49  N. 
J.  Law  (20  Vroom)  61. 

Gambling  Is  gambling  whether  It  Is  for 
five  cents  or  for  a  larger  sum,  and  the  loser  at 
cards  who  buys  the  other  party  a  drink  or  a 
cigar  as  a  penalty  for  losing  tbe  game  Is  en- 
gaged In  gambling  the  same  as  if  he  paid  in 
money.  Hay  v.  Reid,  85  Mich.  296,  303,  48  N. 
W.  507,  509. 

Revision  1860,  I  4363,  providing  for  the 
punishment  of  any  person  keeping  a  bouse. 


shop,  or  place  resorted  to  for  the  purpose  oi 
gambling,  should  be  construed  to  Include  the 
playing  of  a  game  called  "pigeon  hole**  on  a 
sort  of  a  table,  the  loser  paying  for  the 
use  of  the  table  and  for  beer,  oysters,  oi 
cigars.    State  v.  Bishel,  39  Iowa,  42,  43. 

Laws  1799,  c.  8,  I  2,  declaring  gaming  to 
be  a  playing  at  any  match  or  matches  at 
cards,  dice,  billiards,  or  any  other  game  of 
hazard  or  address  for  money  or  other  valu- 
able thing,  includes  playing  tenpins  where 
the  loser  was  to  treat  to  a  bottle  of  cham- 
pagne, notwithstanding  the  treat  was  to  be 
a  voluntary  thing.  Walker  v.  States  32  Tenn, 
(2  Swan)  287,  289. 

It  Is  gaming  to  play  any  game  of  hasard 
for  money  or  other  article  of  value.  A  game 
of  hazard  to  determine  who  shall  pay  for  the 
beer  or  other  liquor  to  be  drank  is,  strictly, 
playing  for  money.  It  is  to  determine  which 
party  shall  pay  a  sum  of  money  for  the  other. 
Commonwealth  v.  Taylor,  80  Mass.  (14  Gray) 
26,  29. 

Throwing  dice  to  determine  who  shall 
pay  for  liquor  or  for  any  other  article  bought 
is  gaming.  Ck)mmonweaItb  v.  Gourdler,  80 
Mass.  (14  Gray)  390,  391;  McDanlel  v.  Com- 
monwealth, 69  Ky.  (6  Bush)  326,  327. 

Playins  same  on  which  others  are  het- 
tms. 

A  person  Is  guilty  of  gaming  who  enga- 
ges In  a  game  of  hazard  or  address  on  which 
he  knows  persons  are  betting,  though  he  may 
not  bet  anything  himself.  Smith  v.  State, 
24  Tenn.  (5  Humph.)  163,  164. 

Playing  keno. 

Gaming  is  the  risking  of  money  between 
two  or  more  persons  on  a  contest  or  chance 
of  any  kind  where  one  must  be  loser  and 
the  other  gainer.  Some  games  depend  al- 
together on  skill,  others  on  chance,  and  others 
are  of  a  mixed  nature.  Billiards  are  an  ex- 
ample of  the  first,  lotteries  of  the  second, 
and  backgammon  of  the  last.  Each  person 
putting  up  money  In  the  game  of  keno  in 
effect  bets  that  the  card  he  has  selected  con- 
tains the  numbers  which  will  entitle  him  to 
the  money  of  the  others  engaged  In  the  game, 
which  bet  is  determined  by  the  globes,  balls, 
and  cards  connected  with  the  game,  which 
is  purely  a  game  of  chance,  and  constitutes 
gaming.    Portls  v.  State,  27  Ark.  860,  862. 

Plajrins  policy. 

"Gambling"  Is  defined  as  •'gaming," 
"playing  for  money";  "gaming"  is  defined  as 
the  practice  of  staking  property  beyond  the 
purposes  of  mere  sport  on  the  hazards  of 
cards  or  dice;  and  all  these  definitions  hinge 
back  on  the  word  "game,"  which  is  defined 
as  any  sport  or  amusement,  public  or  private, 
as  the  game  of  checkers,  baseball,  etc.  No 
definition  which  the  court  has  been  able  to 
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find  Includes  within  the  terms  ''gambling," 
"gaming,"  or  "game"  lotteries,  or  the  scheme 
of  chance  commonly  called  "policy."  Hence, 
under  an  information  for  gambling  a  person 
cannot  be  prosecuted  for  playing  policy  or 
some  kind  of  lottery.  State  v.  Lark,  4  Ohio 
Dec  241,  242.  3  Ohio  N.  P.  155. 

It  Is  a  question  of  fact  for  the  Jury 
whether  policy  is  a  form  of  illegal  gaming. 
Commonwealth  y.  Baker,  29  N.  E.  512,  155 
Mass.  287. 

Sellins  lottery  tiokets* 

It  is  not  gaming  to  sell  foreign  lottery 
tickets.  Commonwealth  y.  Chubb  (Ya.)  5 
Rand.  .715,  723. 

Selling  prise  paokases. 

The  selling  of  prize  candy  packages,  In 
which  a  certain  amount  was  put,  at  risk  on 
the  chance  of  getting  more  or  less  than  its 
value,  is  gaming.  Eubanks  v.  State,  50  Tenn. 
(3  Helsk.)  488,  490  (citing  Bell  y.  State,  37 
Tenn.  [5  Sneed]  407). 

Single  transaction. 

The  offense  of  gaming  is  complete  by 
playing  once,  and  it  does  not  require  a  repeti- 
tion of  it  Cameron  v.  State,  15  Ala.  383,  384; 
Swallow  y.  State,  20  Ala.  30,  92. 

Speculation* 

Speculation  is  not  necessarily  gambling. 
A  purely  speculative  contract  is  not  necessari- 
ly a  wagering  contract.  Speculation  and  spec- 
ulators may  serve  a  useful  purpose  In  pro- 
viding a  continuous  market  and  In  differ- 
entiating a  special  class  to  assume  the  haz- 
ards of  fluctuations  in  prices,  and  thus  re- 
lieve the  regular  trader  or  purchaser  of  that 
risk.  So  long  as  there  is  a  real  transaction — 
so  long  as  something  is  actually  bought  or 
sold  or  is  actually  contracted  for,  either  for 
purchase  or  sale — there  Is  no  wagering,  not 
even  if  the  thing  contracted  for  does  not 
then  exist.  Nor  does  a  subsequent  change  In 
or  cancellation  of  the  contract  affect  its  orig- 
inal validity.  When,  however,  there  is  no 
real  transaction — no  real  contract  for  pur- 
chase or  sale — but  only  a  bet  upon  the  rise  or 
fall  of  the  price  of  a  stock  or  article  of  mer- 
chandise in  the  exchange  or  market,  one 
party  agreeing  to  pay  if  there  Is  a  rise  and 
the  other  party  agreeing  to  pay  if  there  Is  a 
fall  in  price,  the  agreement  Is  a  pure  wager; 
no  business  is  done;  nothing  is  bought  or 
sold  or  contracted  for.  There  is  only  a  bet. 
Dillaway  y.  Alden,  33  Atl.  981,  982,  88  Me. 
230. 

Sunday  laws. 

The  word  "gaming"  In  Act  1723,  c.  16,  S 
11,  prohibiting  Sabbath  breaking,  which  pro- 
vides that  no  housekeeper  shall  suffer  any 
drunkenness,  gaming,  or  unlawful  recreations 


in  his  or  her  house,  is  synonymous  with  the 
words  ''betting  on  games."  It  cannot  be  sup- 
posed to  mean  unlawful  gamlngs,  which  is 
the  usual  signification  given  to  the  term,  for 
such  would  be  a  violation  of  the  law  wheth- 
er practiced  on  Sunday  or  any  other  day  of 
the  week,  or,  if  they  were  not,  the  policy  of 
the  law  would  prohibit  such  practices  alike 
on  every  day  of  the  week  as  well  as  on  Sun- 
day; and  therefore  we  cannot  suppose  that 
the  Legislature  designed  to  give  such  a  con- 
struction to  the  word  "gaming."  We  are  to 
regard  the  act  as  designing  to  make  that 
unlawful  on  a  Sunday  which  would  be  deem- 
ed In  law  as  Innocent  on  any  other  day  of 
the  week.    State  y.  Pearson,  2  Md.  310,  312. 

Taking  chance  in  raffle. 

It  is  not  gaming  by  an  Individual  who 
takes  a  chance  in  a  raffle  at  $20  a  chance,  or 
any  smaller  sum,  where  the  property  raffled 
for  exceeds  $20  In  value,  and  the  raffling 
takes  place  in  a  private  house.  Common- 
wealth V.  Garland  (Ya.)  6  Rand.  652,  664. 

GAMBLING  APPARATUS. 

A  billiard  table  is  not  a  gaming  appara* 
tus.    State  V.  Hope,  15  Ind.  474,  475. 

Under  a  statute  providing  that  any  gam- 
ing apparatus  or  Implements  used  or  kept 
and  provided  to  be  used  in  unlawful  gaming 
In  any  gaming  house  are  required  to  be  burn- 
ed or  otherwise  destroyed  under  the  direc- 
tion of  the  court,  the  words  "implements" 
and  "apparatus"  have  the  same  meaning, 
and  are  so  defined,  and  do  not  include  fight- 
ing cocks.  No  one  ever  did  or  would  call  a 
living  animal  an  apparatus,  nor  is  there  any 
reason  to  suppose  that  the  Legislature  intend- 
ed to  authorize  a  magistrate  to  burn  or  de- 
stroy any  living  animal.  Coolidge  v.  Choate, 
52  Mass.  (11  Mete.)  79,  83. 

GAMBLING  BANK. 

See  "Bank  (In  Gaming).** 

GAMBLING  OONTBAOT. 

"A  gaming  contract  is  a  contract  In  which 
both  parties  agree  to  a  game."  Alsop  v. 
Commercial  Ins.  Co.  (U.  S.)  1  Fed.  Cas.  564, 
569. 

All  contracts  between  two  or  more  per^ 
sons,  whereby  they  agree  to  risk  their  money 
or  property  upon  a  contingency  or  chance, 
which,  in  the  nature  of  things,  may  or  may 
not  happen,  and  whereby  the  one  party  will  be 
a  gainer  and  the  other  a  loser,  are  gambling 
contracts.  Jacobus  v.  Hazlett,  78  111.  App. 
239;  State  v.  Stripling,  21  South.  409,  410, 113 
Ala.  120,  36  L.  R.  A.  81. 

A  gambling  contract  Is  a  fictitious  con- 
tract, in  which  neither  of  the  parties  are 
bound,  and  which  has  none  of  the  element* 
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of  good  faith;  and  it  is  a  matter  of  no  con- 
sequence where  the  contract  was  made, 
whether  on  the  board  of  trade  or  elsewhere. 
Osgood  V.  Bander,  39  N.  W.  887,  880,  76  Iowa, 
660,  1  L.  R.  A.  666. 

Contract  f  ov  f  atiure  diflerenoes. 

"Contracts  for  the  sale  and  purchase  of 
commodities,  where  neither  party  intends  to 
deliver  or  accept  the  property  sold,  but  where 
they  are  merely  to  pay  the  differences  in 
price  according  to  the  rise  and  fall  in  the 
market,  are  gambling  contracts."  Lowry  t. 
Dillman,  18  N.  W.  4,  59  Wis.  197. 

All  bargains  for  the  purchase  and  sale 
of  things  where  it  is  the  understanding  of 
the  parties,  whether  expressed  or  not,  that 
the  things  are  not  to  be  delivered,  but  at 
the  agreed  time  the  differences  between  the 
market  values  at  the  two  periods  are  to  be 
adjusted,  constitute  wagers  or  gambling  con- 
tracts. Lester  v.  Buel,  49  Ohio  St  240,  255, 
80  N.  £.  821,  34  Am.  St  Rep.  556. 

A  contract  relating  to  stocks  or  other 
commodities,  to  be  performed  at  a  future 
day,  by  which  the  parties  contemplate  only 
the  payment  of  the  difference  in  the  market 
value  by  one  or  the  other,  as  the  case  may  be, 
is  a  mere  gaming  contract,  and  void.  Hatch 
V.  Douglas,  48  Conn.  116,  127,  40  Am.  Rep. 
164. 

A  deal  in  grain  in  which  there  is  no  in- 
tention on  the  part  of  either  party  that  any 
grain  is  to  be  delivered  or  received,  is  a 
gambling  contract.  Dozey  v.  Spaids,  8  111. 
App.  (8  Bradw.)  549. 

The  distinction  between  a  gambling  con- 
tract, which  is  forbidden  by  law,  and  a  bona 
fide  contract,  is  that  in  a  gambling  contract 
or  transaction  no  actual  property  is  dealt 
with,  no  actual  goods  are  bought  and  sold. 
The  parties  merely  agree  to  settle  their  mu- 
tual wagers  with  reference  to  the  price  of 
stock  or  goods  by  agreeing  to  pay  the  differ- 
ence between  the  price  at  the  time  of  mak- 
ing the  agreement  and  the  price  at  the  agreed 
time  of  settlement;  while  in  a  bona  fide 
transaction  the  actual  property  is  bought  and 
sold,  the  parties  merely  speculating  upon 
the  rise  and  fall  of  the  market  Smith  v. 
Bouvler,  70  Pa.  (20  P.  F.  Smith)  325,  331. 

A  contract  to  give  to  another  the  priv- 
ilege to  deal  in  options,  and  settled  on  the 
differences  as  indicated  or  determined  by  the 
fluctuations  of  the  market,  is  a  gambling  con- 
tract within  the  meaning  of  a  statute  provid- 
ing that  "whoever  contracts  to  have  or  to 
give  the  option  to  sell  or  buy  at  a  future  time 
any  grain  or  other  commodity"  shall  be  sub- 
ject to  a  fine,  and  that  "all  contracts  made  in 
violence  of  this  section  shall  be  considered 
gambling  contracts,  and  shall  be  void."  Of 
course,  the  party  who  contracts  to  have  the 
option  is  equally  guilty  with  the  parly  who 


contracts  to  give  it,  and  his  ignorance  of  the 
statute  in  that  respect  does  not  change  the 
character  of  the  contract.  Pearce  v.  Foote, 
113  Ul.  228,  236,  65  Am.  Rep.  414. 

OontrAot  to  reparohase  eondltloaally. 

An  agreement  between  the  seller  and 
buyer  of  stock  that  after  the  expiration  of  a 
certain  time.  If  the  buyer  is  then  willing,  the 
seller  will  repurchase  at  the  price  specified  in 
the  agreement  of  sale,  makes  the  contract 
one  of  conditional  sale,  and  not  a  gambling 
contract  within  Or.  Code,  |  130,  inflicting  a 
punishment  on  him  who  contracts  to  have  or 
give  to  himself  or  another  the  option  to  buy 
or  sell  at  a  future  time  any  stock  of  any  rail- 
road or  other  company,  and  declaring  con- 
tracts made  in  violation  thereof  gambling  con- 
tracts. Ubben  v.  Binnian,  55  N.  E.  552,  553, 
182  111.  608;  Wolf  T.  McNulta,  52  N.  E.  896, 
897,  178  111.  85. 

Guaranty  of  oertain  price. 

An  agreement  by  which  a  person,  in  con- 
sideration of  a  certain  sum,  paid  him  by  the 
owner  of  cattle,  then  on  the  road  to  market 
guaranties  that  they  shall  sell  for  a  certain 
price,  and  promises  to  make  good  the  deficit 
in  case  they  shall  sell  for  less,  and  the  own- 
er promises  on  his  part  to  pay  such  person 
the  overplus  in  case  they  shall  sell  for  more, 
is  a  gambling  contract.  The  absence  of  the 
purpose  to  deal  with  actual  property  marks 
the  distinction  between  a  legal  and  a  gam- 
bling contract.  First  Nat.  Bank  v.  Carroll, 
45  N.  W.  304^  305,  80  Iowa,  11,  8  U  E.  A. 
275. 

GAMBTiTNG  DEN. 

The  term  "gambling  den"  means  "a  place 
at  which  gambling  is  practiced,  and  includes 
the  idea  that  the  place  is  resorted  to  for  that 
purpose."  Buckley  v.  O'Niel,  113  Mass.  193, 
18  Am.  Rep.  466. 

GAMBLING  DEVIOE. 

Any  other  gambling  device,   see  "Any 

Other." 
Other  gambling  device,  see  "Other." 

A  "gambling  device"  is  the  same  tiling 
as  a  "gaming  device"  as  the  latter  term  is 
used  in  the  statute  prohibiting  gaming  de- 
vices. State  V.  Mohr,  56  Mo.  App.  329,  331; 
State  V.  Nelson,  19  Mo.  393,  395. 

A  gambling  device  is  defined  to  be  any- 
thing which  is  used  as  a  means  of  playing  for 
money  or  other  thing  of  value,  so  that  the 
result  depends  more  largely  on  chance  than 
skill.    In  re  Lee  Tong  (U.  S.)  18  Fed.  253,  267. 

A  gambling  device  is  something  formed 
by  design,  and  has  reference  to  something 
worked  out  for  exhibition  or  show.  Portis  v. 
State,  27  Ark.  360,  862. 
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Any  table  or  the  device,  when  necessarily 
adapted  to  tbe  use  and  necessarily  used  In 
carrying  on  any  gambling  game,  Is  a  gam- 
bling device  In  contemplation  of  law,  al- 
though such  table  may  have  been  originally 
designed  for  and  ordinarily  adapted  to  law- 
ful uses.  Jones  v.  Territory,  49  Pac.  934, 
935,  6  OkL  536. 

Gambling  devices  are  the  tools,  imple- 
ments, and  machinery  of  professional  gam- 
blers, and  are  adapted,  designed,  and  devis- 
ed for  the  purposes  named ;  and  articles  which 
may  be  and  often  are  used  merely  for  pur- 
poses of  amusement,  such  as  playing  cards, 
chessmen,  billiards,  dominoes,  etc.,  are  not 
used  exclusively  for  gambling  purposes,  and 
hence  are  not  gambling  devices  within  the 
meaning  of  the  statute.  State  v.  Hardin,  1 
Kan.  474,  477. 

Billiard  or  pool  table. 

A  table  used  for  playing  pool  and  bil- 
liards, though  such  games  are  games  of  sci- 
ence and  skill,  Is  a  gambling  device.  State 
V.  Jackson,  39  Mo.  420,  423. 

BookmaJcing. 

By  Act  Ck>ng.  Jan.  81,  1883,  It  was  pro- 
vided that  every  person  who  shall  set  up  or 
keep  any  gaming  table  or  any  kind  of  gam- 
bling table  or  gambling  device  shall  be  fined, 
etc.  Section  4  of  the  act  declares  "that  all 
games,  devices  or  contrivances  at  which 
money  or  any  other  thing  shall  be  bet  or 
wagered,  shall  be  deemed  a  gaming  table 
within  the  meaning  of  this  act"  Held,  that 
bookmaking  on  a  horse  race  was  a  game  of 
chance  or  gambling  device  within  the  mean- 
ing of  section  4,  and  therefore  came  within 
the  meaning  of  a  gaming  table  as  used  In 
the  act  Miller  v.  United  States  (D.  C.)  6 
App.  Gas.  6,  11. 

Cards. 

A  deck  of  cards  Is  a  gambling  device 
within  a  statute  providing  a  penalty  against 
any  person  who  shall  suffer  any  gaming  ta- 
ble or  gambling  device  on  which  any  game 
of  chance  Is  played  to  be  set  up  or  used  In 
his  or  her  house.  State  v.  Purdom,  3  Mo. 
114, 115 ;  State  v.  Herryford,  19  Mo.  377,  379. 
And  also  within  a  statute  prohibiting  the 
betting  of  money  at  or  upon  any  gambling 
device.  State  v.  Trott,  86  Mo.  App.  29,  34; 
Eubanks  v.  State,  5  Mo.  450,  451;  State  v. 
Torphy,  66  Mo.  App.  434,  436;  State  v.  Bates, 
10  Mo.  166;  State  v.  Dyson,  39  Mo.  App.  297, 
301;  State  v.  Mohr,  55  Mo.  App.  329,  331. 

A  pack  of  cards  is  not  a  gambling  device 
within  a  statute  prohibiting  the  keeping  of 
any  kind  of  gambling  table  or  gambling  de- 
vice adapted,  devised,  and  designed  for  the 
purpose  of  playing  any  game  of  chance  for 
money  or  property.  State  v.  Hardin,  1  Kan. 
474^  477.    Nor  within  a  statute  making  it 


an  offense  for  any  one  to  bet  on  any  gambling 
device  or  any  game  played  with  such  a. 
devise.  State  v.  Stlllwell,  16  Kan.  24,  25^ 
(cited  in  Commonwealth  v.  Kammerer,  13 
8.  W.  108^  109,  11  Ky.  Law  Rep.  777.  779). 

"Gaming  device,**  as  used  in  Bev.  St. 
p.  970,  punishing  any  one  who  allows  any 
ganje  or  games  to  be  played  for  gain  upon 
his  premises  by  means  of  any  gaming  device* 
does  not  mean  a  device  used  exclusively  for 
gaming,  bnt  refers  to  any  device  which  may 
be,  or  in  fact  is,  used  for  that  purpose,  thua 
including  cards  and  other  devices  which  may 
be  used  for  other  purposes  tlian  gambling, 
but  which  are  sometimes  in  fact  used  for 
such  purposes.  State  t.  Lewis,  12  Wis.  434, 
436. 

Chips. 

The  dice  and  chips  used  in  a  game  of 
craps  are  gambling  devices.  State  t.  Os- 
wald, 53  Pac.  525,  59  Kan.  50& 

Craok  loo* 

The  game  of  crack  loo  is  a  gambling 
device  within  the  provisions  of  an  ordinance 
providing  that  whoever  shall  set  up  or  keep 
a  gambling  device  in.  which  a  game  of  chance 
shall  be  played  for  money  shall  be  deemed 
guilty  of  a  misdemeanor.  Town  of  Oanton 
V.  Dawson,  71  Mo.  App.  235,  239,  240  (citing 
State  V.  Flack,  24  Mo.  378). 

Contract  for  delivery  of  futures. 

Though  a  contract  for  the  delivery  of 
goods  in  the  future,  where  the  real  purpose 
of  both  parties  is  merely  to  speculate  in  the 
rise  or  fall  of  prices  and  to  adjust  the 
difference  between  the  contract  and  market 
prices  without  the  delivery  of  any  goods, 
is  a  wager,  it  is  not  a  game  or  gambling 
device  within  the  meaning  of  Rev.  St  1879, 
IS  5721,  5723,  making  all  notes  void  where 
the  consideration  is  money  or  property  won 
at  any  game  or  ge^mbllng  device.  Orawford 
V.  Spencer,  4  S.  W.  713,  716,  92  Mo.  498,  1 
Am.  St  Rep.  745. 

Dioe. 

The  dice  and  chips  used  in  a  game  of 
craps  are  gambling  devices  within  the  mean- 
ing of  the  statute.  State  v.  Oswald,  53  Paa 
525,   59  Kan.  508. 

Eleotion* 

Rev.  Code  1835,  p.  290,  H  1»  8,  relating 
to  gaming,  and  prohibiting  the  betting  on 
games  and  gambling  devices,  should  not  be 
construed  to  Include  a  presidential  election. 
An  election  is  a  political  Institution,  essen- 
tial to  the  existence  and  operation  of  our 
government,  and  recognized  by  the  Consti- 
tution and  laws.  It  is  difficult  to  see  how 
such  an  institution  could  have  been  In  the 
contemplation  of  the  Legislature  when  they 
enacted  laws  against  games  and  gambling 
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devices.    Hlckerson  t.  Benson.  8  Mo.  8^  10» 
^  Ant  Dec.  lis. 

Horse  raoe* 

A  horse  race  Is  a  gambling  device  within 
a  statute  providing  tnat  notes,  the  considera- 
tion of  which  Is  money  won  at  gambling  or 
at  any  game  or  gambling  device,  shall  be 
void.    Joseph  v.  Miller,  1  N.  M.  621,  626. 

A  horse  race  Is  not  a  gambling  device 
within  the  meaning  of  the  act  concerning 
crimes  and  punishments.  State  v.  Hayden, 
31  Mo.  35»  36;   State  v.  Lemon,  46  Mo.  375. 

Pen.  Code,  IS  294,  295,  prohibiting  gam- 
bling or  the  keeping  of  a  gambling  house  in 
which  gambling  Is  conducted  by  means  of 
cards,  dice,  gaming  table,  or  other  gambling 
device  whatever,  cannot  be  construed  to  in- 
clude a  horse  race,  or  a  descriptive  list  of 
such  races,  or  statements  or  announcements 
of  the  particulars  thereof,  from  which  those 
desiring  to  bet  on  the  race  may  more  con- 
veniently obtain  information  In  respect  to 
the  same.  There  Is  no  element  of  chance  In 
their  use,  which  Is  the  test  The  use  of  such 
list,  statement,  or  announcement  undoubtedly 
serves  to  facilitate  gambling,  and  so  does  the 
fact  that  a  place  for  gambling  Is  kept  open, 
and  the  same  may  be  said  also  of  the  publish- 
ed schedules  of  races  and  games;  but  they 
cannot  be  denominated  gambling  devices 
within  the  meaning  of  the  statute,  the  bet- 
ting being  on  the  races  exclusively,  and  the 
result  In  no  way  determined  by  the  use  of 
the  instrumentalities  In  question,  and  no  ad- 
ditional element  of  chance  being  introduced 
thereby.  State  t.  Shaw,  89  N.  W.  805,  807, 
39  Minn.  153. 

Keno* 

The  game  of  keno,  which  is  a  game  at 
which  money  or  property  may  be  won  pr 
lost,  and  Is  played  by  a  device  containing 
figures,  the  players  paying  an  equal  amount 
for  the  cards»  which  are  numbered  and 
registered,  the  first  number  registered  com- 
pleting a  line  of  figures  getting  all  the  money 
paid  for  the  cards  except  an  amount  which 
goes  to  the  keno  keeper,  Is  a  gambling  device 
within  a  statute  providing  that  every  person 
shall  be  deemed  guilty  of  a  misdemeanor  who 
shall  set  up,  keep,  or  exhibit  any  gaming 
table  or  gambling  device  of  any  description 
adapted,  devised,  or  designed  for  the  purpose 
of  playing  any  game  of  chance  at  which 
money  or  property  may  be  won  or  lost. 
Trimble  t.  State,  27  Ark.  355,  357;  Portia 
V.  State,  Id.  360, 362. 

Iioto* 

Loto  ig  a  gambling  device,  when  played 
for  money,  within  a  statute  providing  for 
the  punishment  of  any  person  permitting  or 
suffering  any  gambling  device  at  which  any 
game  of  chance  is  played  or  money  or  prop- 


erty won  or  lost  to  be  set  up  or  used  In  his 
or  her  house.  The  gambling  device  meant 
by  the  statute  must  be  used  for  games  of 
chance,  and  there  must  be  a  betting  and 
winning  and  losing.  Lowry  v.  State,  1  Mo. 
722,  723;  State  T.  Foster,  2  Mo.  210. 

Pioo. 

The  game  of  plco,  which  Is  the  same 
in  principle  and  detail  as  the  game  of  keno, 
and  is  played  and  carried  on  in  the  same 
manner,  except  that  In  plco  common  playing 
cards  were  used  both  on  the  balls  and  on  the 
plco  cards  sold  to  the  players,  Instead  of 
numbers,  as  In  keno,  and  that  there  were  but 
four  cards  to  fill  out  on  the  plco  card  instead 
of  five  numbers,  as  in  keno,  in  order  to  be  the 
winner,  the  exhibitors  of  the  game  betting 
nothing  on  the  game,  but,  as  In  the  game 
of  keno,  receiving  and  taking  a  commission 
out  of  the  money  paid  by  the  players,  Is  a 
gambling  device.  Euper  t«  State,  85  Ark. 
629,  630. 

Poker. 

Under  a  statute  prohibiting  all  gambling 
with  cards  and  all  gambling  devices,  where 
several  persons  met  with  defendant  In  his 
store  and  made  up  a  game  of  what  Is  fa- 
miliarly known  as  *'poker,*'  half  a  dollar 
ante,  played  with  common  playing  cards  on 
a  card  table,  playing  all  night,  such  gam- 
ing with  cards  constituted  a  gambling  device. 
Frlsbie  v.  State,  1  Or.  264,  266* 

The  term  "gambling  device"  In  Code  Cr. 
Proc.  I  666,  prohibiting  all  gambling  devices, 
of  whatever  name  or  nature,  adapted,  de- 
vised, or  designed  for  the  purpose  of  playing 
any  game  of  chance,  does  not  Include  the 
game  of  cards  commonly  called  '*poker,"  be- 
cause, in  order  to  constitute  a  gambling 
device,  there  must  be  some  tangible  adapted 
device  or  design  for  the  purpose  of  playing 
a  game  of  chance  for  money.  A  game  Is 
nothing  tangible,  and  Is  not  adapted  nor  can 
It  be  used  In  playing  a  game  of  chance.  The 
game  Is  the  result  produced  by  the  use 
of  the  device,  and  the  prohibition  of  the  ac- 
tion is  evidently  against  the  use  of  the  device 
Instead  of  the  result  of  It  The  term  "gamb- 
ling device"  has  no  settled  and  definite 
meaning,  and  Is  nowhere  defined  In  the  Code 
nor  by  the  common  law;  and  therefore  the 
statute  Is  void  for  uncertainly.  State  T. 
Mann,  2  Or.  238,  240. 

Rondo* 

Rondo  Is  a  gambling  device.    Glascock  v. 

State,  10  Mo.  508. 

Dig.  c.  51,  §§  1,  8,  providing  that  gam- 
bling devices  adapted,  devised,  or  designed 
for  the  purpose  of  playing  any  game  of 
chance,  or  In  which  any  money  or  property 
may  be  won  or  lost,  are  Itable  to  seizure  and 
conflscatlonf  and  the  ownen  or  keepers  of 
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them  denounced  as  yagrants,  etc.,  ahouldi  be 
construed  to  refer  to  banking  games  and 
all  devices  of  the  like  kind,  and  not  to  em- 
brace the  game  of  rondo,  which  is  a  game 
played  with  balls  by  roiling  them  upon  a 
billiard  table,  at  which  the  players  bet 
against  each  other,  but  not  against  the  keep- 
er or  exhibitor  of  the  table,  who  merely  re- 
ceives from  the  players  a  commission  upon 
the  amount  bet  between  them  for  the  use 
of  his  table.  "The  court  has  repeatedly  held 
that  the  statute  relates  exclusively  to  the 
banking  games,  so  called,  whether  played 
with  cards  or  by  means  of  any  other  con- 
trivance, whether  called  by  the  name  speci- 
fied or  by  any  new  name  or  device,  and  the 
distinguishing  feature  of  which  is  that  they 
are  set  up  and  exhibited  to  be  bet  against 
by  all  comers."  State  v.  Hawkins,  15  Ark. 
259,  260  (citing  Stith  v.  State,  i3  Ark.  [8 
Eng.]  680;  Johnson  y.  State,  13  Ark.  [S  Eng.] 
684,  685). 

Six-wheel. 

A  device  known  as  a  "six-wheel,"  where- 
by money  is  won  and  lost,  is  a  gambling 
device.  Atkins  v.  State,  32  S.  W.  391,  V^o 
Tenn.  474. 

Slot  maoliine* 

A  nickel  slot  machine  Is  a  gambling  de- 
vice. The  mechanism  of  the  machine  is  such 
that,  when  a  five-cent  piece  is  dropped  into 
one  of  the  several  slots  representing  several 
colors,  a  disk  is  made  to  revolve,  on  which 
are  painted  corresponding  colors,  and  when  it 
ceases  to  revolve  the  color  upon  its  face  oppo- 
site to  a  finger  determines  whether  the  player 
has  won  or  lost  Each  color  has  a  different 
value,  from  10  cents  up  to  $1,  and,  if  the 
player  has  won  upon  the  color  selected,  the 
sum  won  is  by  a  mechanical  device  delivered 
to  him  in  a  cup.  The  machine  is  a  contri- 
vance or  apparatus  by  which  it  Is  determined 
who,  as  between  the  player  and  the  proprietor, 
is  the  winner  or  loser  of  the  money  hazarded. 
The  player  stakes  or  hazards  his  money  on 
a  chance  which  is  sufficient  to  make  out 
the  gambling.  Within  the  general  under- 
standing such  a  machine  Is  a  gambling  de- 
vice. Lyman  y.  City  Trust,  Safe-Deposit  & 
Surety  Ck).,  59  N.  E.  903,  905,  166  N.  Y.  274; 
Lyman  y.  Brucker,  56  N.  Y.  Supp.  767, 
770,  26  Misc.  Rep.  594;  Kolshorn  v.  State,  23 
S.  E.  829,  830,  97  Ga.  343;  State  v.  Grimes,  52 
N.  W.  42,  49  Minn.  443;  Portis  v.  State, 
27  Ark.  360,  362;  Jeffries  v.  State,  32  S.  W. 
1080,  1081,  61  Ark.  308;  Bobel  v.  People, 
173  IlL  19,  20,  50  N.  B.  322,  64  Am.  St  Rep. 
64. 

Stook  olook. 

A  gambling  device  to  an  Invention  or 
contrivance  to  determine  the  question  as  to 
who  win  and  who  lose  their  money  on  a  con- 
test of  chance.    Thus,  a  stock  clock  so  con- 


structed that  cards  representing  well-known 
and  marketable  stocks  were  dropped  by  the 
mechanical  contrivance  contained  therein 
from  one  of  two  slots,  one  at  the  top  of  the 
clock  and  the  other  at  the  bottom,  and  so 
constructed  that,  if  the  card  purchased  by  a 
customer  was  dropped  from  the  top  slot,  the 
stock  represented  thereby  would  be  consid- 
ered as  having  risen,  and  the  customer  would 
win  an  amount  equal  to  one-half  of  the 
amount  invested,  and,  if  It  dropped  from  the 
lower  slot,  he  lost  a  corresponding  amount, 
the  transaction  being  a  mere  bet  on  which 
slot  the  clock  would  force  the  particular  card 
from,  which  depended  entirely  on  chance, 
was  a  gambling  device  within  such  defini- 
tion. State  v.  Grimes,  52  N.  W.  42,  49  Minn. 
443. 

Tenpins. 

A  game  of  tenpins  Is  not  a  gambling  de- 
vice within  the  statute.  According  to  Web- 
ster the  word  "device"  in  one  sense  means 
artificial  contrivance,  stratagem.  "He  disap- 
pointeth  the  devices,  of  the  crafty."  Job,  y. 
"They  imagined  a  mischievous  device." 
Psalms,  xxi.    Crow  v.  State,  6  Tex.  334,  33G. 

GAMBLING  HELL. 

The  term  "gambling  hell,**  by  the  prac- 
tice of  good  writers  and  by  common  use  has 
"acquired  the  meaning  of  a  notorious  place 
and  public  resort  for  the  pmrpose  of  gaming; 
a  place  devoted  to  business  of  that  descrip- 
tion." Buckley  v.  0*Niel,  113  Mass.  193,  18 
Am.  Rep.  466. 

GAMBLING  HOUSE. 

See  "Common  Gaming  House**;  "Public 

Gaming  House." 
As    disorderly    house,    see    "Disorderly 

House." 
As  public  house,  see  "Public  House." 

A  gaming  house  is  defined  to  be  a  house 
or  part  of  a  house  where  gaming  is  carried 
on  as  a  business.  The  gaming  must  be  so 
continuous  and  frequent  that  it  can  be  said 
that  it  is  the  business  or  occupation  carried 
on  in  the  house.  If  the  house  is  used  for  oth- 
er purposes  mainly,  then  one  or  more  acts  of 
gaming,  or,  inde^,  several  acts  of  gaming, 
would  not  necessarily  constitute  it  a  gam  lug 
house.  Anderson  t.  State  (Tex.)  12  S.  W. 
868,869. 

A  gaming  house  is  defined  as  a  house 
where  gaming  is  practiced,  a  gambling  house. 
In  People  v.  Weithoff,  51  Mich.  203,  213,  16 
N.  W.  442,  Judge  Cooley  says:  "A  house  or 
room  whose  use  is  intended  to  facilitate  gam- 
bling purposes,  and  where  sporting  characters 
are  invited  to  congregate  for  illegal  amuse- 
ment and  gambling,  or  to  take  money  and 
other  things  of  value  upon  trials  of  chance^ 
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Bklll,  or  endurance.  The  house  or  room  must 
be  specially  set  aside  and  devoted  to  the  pur- 
pose of  gaming."  We  understand  that  a 
gaming  house  is  one  that  is  set  apart  and 
run  or  conducted  by  its  owner  or  proprietor 
for  the  profits  to  be  derived  from  the  game 
there  played,  whether  lawful  or  unlawful. 
Miller  V.  State,  34  S.  W.  950.  960,  35  Tex.  Cr. 

B.  eso. 

A  gaming  house  is  a  house  where  gaming 
is  practiced;  a  gambling  house;  a  house  or 
room  whose  use  is  intended  to  facilitate 
gaming  purposes,  and  where  sporting  char- 
acters are  invited  to  congregate  for  illegal 
amusement  and  gaming,  or  to  bet  money  or 
other  thing  of  value  upon  trials  of  chance. 
The  house  or  room  must  be  specially  set 
apart  and  devoted  to  the  purpose  of  gbmlng. 
Morgan  v.  State,  60  8.  W.  763,  764,  42  Tex. 
Gr.  R.  422. 

Where  the  evidence  shows  that  the  ac- 
cused was  an  officer  of  a  social  club,  that 
gaming  with  cards  for  money  was  carried 
on  in  a  room  thereof,  that  a  portion  of  the 
losses  on  the  games  played  were  appropriat- 
ed to  the  use  of  the  club,  and  that  accused, 
knowing  these  facts,  collected  and  received 
the  same  for  its  benefit,  a  verdict  finding  him 
guilty  of  keeping  a  gaming  house  was  war- 
ranted. Cochran  v.  State,  29  S.  B.  438,  102 
6a.  631. 

''Gaming  house'  is  synonymous  with 
*'gaming  table,"  and  means  a  house,  hall,  or 
room  kept  for  the  purpose  of  gambling,  and 
supplied  with  materials  for  that  pturpose. 
Hardaway  t.  Lilly  (Tenn.)  48  S.  W.  712,  717. 


BilUard 

The  term  "gaming  house,"  as  used  in  the 
common  law  of  nuisance,  did  not  include  a 
house  kept  for  games  of  chance  conducted 
for  mere  recreation.  The  term  does  not  in- 
clude a  billiard  room,  though  the  loser  pays 
for  the  use  of  the  table.  People  v.  Sergeant 
(N.  Y.)  8  Cow.  139,  140. 

Plaoe  wliere  lottery  tickets  are  sold. 

The  term  "gaming  house"  cannot  be  ap- 
plied to  a  place  where  tickets  in  unauthor- 
ized lotteries  are  sold.  People  v.  Jackson 
(N.  Y.)  3  Denio,  101,  102,  45  Am.  Dec.  449. 

GAMBUKO  ZMPLEMENT. 

Within  St  1887,  c.  448,  I  2,  which  makes 
it  an  offense  to  be  present  in  a  common  gam- 
ing house  when  gaming  implements  are 
found  there,  any  material  instrument  in  as- 
certaining whether  a  player  shall  win  or 
lose  in  a  game  as  actually  carried  on  is  an 
implement  of  gaming,  regardless  of  the  fact 
that  it  is  susceptible  of  a  lawful  use,  or  that 
the  game  can  be  played  without  its  use. 
Commonwealth  t.  Adams,  35  N.  E.  851,  160 
3ia 


Rev.  St  c.  142,  §§  1,  2,  authorizing  the 
issue  of  warrants  to  search  for  and  seize  any 
gaming  apparatus  or  implements,  is  to  be 
construed  in  a  strict  sense,  and  does  not  au- 
thorize the  seizing  of  a  game  cock.  Coolidge 
V.  Choate,  52  Mass.  (11  Mete.).  79,  82. 

GAMBUNO  PliACE. 

The  term  "gambling  plac^'  means  **a 
place  at  which  gambling  is  practiced,  and 
includes  the  Idea  that  the  place  is  resorted 
to  for  that  purpose."  Buckley  v.  O'Nell,  113 
Mass.  198,  18  Am.  Rep.  406. 

GAMBLING  BOOM. 

A  gaming  room  is  any  room  In  which 
games  for  money  are  habitually  played,  or 
which  is  kept  or  maintained  for  the  purpose 
of  gaming,  even  though  the  room  may  be 
put  to  other  uses,  and  though  such  other  use 
is  for  some  other  and  lawful  object  than  a 
gaming  room.  Toll  t.  State,  23  South.  942. 
943,  40  Fla.  169. 

A  room  where  pools  are  sold  on  the  re- 
sult of  base  ball  games  and  horse  races  for 
profit  and  gain  is  a  gaming  room  within  a 
statute  providing  for  the  punishment  of  any 
person  who  shall  for  hire,  gain,  or  reward 
keep  or  maintain  a  gaming  room.  People  v. 
Weithoff,  16  N.  W.  442,  444,  51  Mich.  203,  47 
Am.  Rep.  557.  Likewise  a  room  in  which  a 
telegraph  operator  was  kept  by  the  defend- 
ant, who,  for  a  commission  paid  by  any  per- 
son, telegraphed  the  amount  of  money  such 
person  desired  to  bet  on  a  horse  race  at  an- 
other place,  an  order  bein;;  signed  by  the  per- 
son desiring  to  send  the  money,  stating  that 
he  had  made  defendant  his  common  carrier, 
and  put  in  his  charge  the  money  to  be  placed 
on  the  horse  therein  named;  the  day  of  the 
race,  the  place,  and  the  odds  that  would  be 
accepted  being  also  specified  in  the  order;  a 
blackboard  being  kept  in  the  room,  on  which 
was  recorded  at  brief  intervals  the  position 
of  the  horses  in  the  race,  and,  if  the  person 
betting  won,  he  received  the  money  in  the 
room,  and,  if  he  lost,  the  knowledge  of  the 
loss  was  brought  to  him  there.  People  v. 
Weithoff,  53  N.  W.  784,  93  Mich.  631.  32  Am. 
St  Rep.  532. 

GAMBLING  TABLE. 

Other  gaming  table,  see  "Other." 

Code  1876,  $  4208,  providing  for  the  pun- 
ishment of  any  person  keeping  or  e^rhibiting 
any  "table  for  gaming"  should  be  construed 
to  include  any  table  used  for  gaming,  with- 
out regard  to  its  appliances  or  adaptation  to 
any  particular  game.  Bibb  v.  State,  4  South. 
275,  276,  84  Ala.  13. 

The  term  "gaming  table"  in  the  statute 
prohibiting  the  maintenance  of  gaming  ta- 
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bles,  etc.,  Is  not  to  be  construed  literally  as 
meaning  any  table  or  structure,  whatever  it 
may  be,  on  which  the  game  is  played,  «s  glT- 
ing  the  character  and  designation  of  a  gam- 
ing table,  but  it  is  rather  from  the  character 
of  the  play  or  the  game  which  is  played  that 
it  receives  its  specific  designation.  Bstes  7. 
State,  10  Tex.  300,  307. 

"Gaming  table,"  as  used  in  Pen.  Ck>de, 
arts.  858,  359,  punishing  any  person  who 
keeps  any  gaming  table,  does  not  mean  lit- 
erally a  table  or  structure,  but  refers  to  any 
species  of  table^  bank,  or  game  device  re- 
sembling either  that  is  kept  for  gaming. 
Ghappell  y.  State,  11  S.  W.  411,  27  Tex.  App. 
310. 

Code  1876,  S  4208,  providing  for  the  pun- 
ishment of  the  keeping,  exhibiting,  or  being 
interested  in,  etc,  any  table  for  gaming,  of 
whatsoever  name,  kind,  or  description,  not 
regularly  licensed  under  the  laws  of  this 
state,  etc.,  should  not  be  construed  as  mean- 
ing gaming  tables,  if  there  be  such,  as  dis- 
tinguished from  other  tables.  It  is  not  the 
character  of  the  table — that  is,  whether  it 
contains  devices  or  any  appliances  adapted 
and  essential  to  particular  gaming — that 
makes  it  a  table  for  gaming.  It  is  the  use  to 
which  the  table  Is  appropriated  and  the  ab- 
sence of  a  license  for  that  use  which  renders 
the  keeping  or  exhibition,  etc.,  indictable. 
Toney  v.  State,  61  Ala.  1,  3. 

"Gaming  table"  is  synonymous  with 
"gaming  house,"  and  means  a  house,  hall,  or 
room  kept  for  the  purpose  of  gambling,  and 
supplied  with  materials  for  that  purpose. 
Hardaway  v.  Lilly  (Tenn.)  48  S.  W.  712,  717. 

A  statute  punishing  any  party  "permit- 
ting a  gaming  table  to  be  set  up  or  kept"  is 
not  Tlolated  by  merely  permitting  games  of 
cards  to  be  played,  although  such  games  ar^ 
unlawful.  Ervine  v.  Commonwealth,  35  Ky. 
(5  Dana)  216. 

BilUard  taUe. 

The  keeping  of  a  billiard  table  is  a  vio- 
lation of  a  bond  conditioned  not  to  keep  a 
gambling  table.  People  v.  Harrison  (N.  Y.) 
28  How.  Prac.  247,  248. 

A  billiard  table  is  not  a  gambling  table, 
even  though  the  loser  pays  for  its  use.  Peo- 
ple V.  Forbes,  4  N.  Y.  Supp.  757,  62  Hun,  30. 

Articles  412,  418,  of  the  chapter  relating 
to  gaming,  do  not  mention  billiard  tables 
among  the  games  specified  by  name  as  includ- 
ed within  the  intention  of  the  articles,  but, 
after  enumerating  the  games  intended  to  be 
prohibited,  the  same  article  provides  that  any 
game  played  for  money  upon  a  billiard  table, 
other  than  the  game  of  billiards  licensed  by 
law,  is  punishable  under  the  provisions  of 
this  chapter.  Held,  that  an  indictment  al- 
leging that  the  defendant  played  "on  a  cer- 
tain gaming  table,  such  table  being  a  billiard 


table,**  was  defective,  which  did  not  also  al- 
lege that  the  table  was  being  used  as  a  gam- 
bling device  to  evade  the  law,  and  that  the 
game  played  was  not  the  usual  game  of  bil- 
liards.   State  V.  Brlstow,  41  Teiz.  146»  147. 

Olinok^a-laok  table* 

Though  a  particular  table  was  not  a  part 
of,  or  essential  to,  the  playing  of  chuck-a-luck, 
if  the  defendant  kept  and  exhibited  it  for  use 
in  the  playing  of  that  game,  he  was  guilty 
of  keeping  a  table  for  gaming.  Toney  v. 
State,  61  Ala.  1,  & 

Orap  table. 

A  crap  table  is  within  the  Texas  statute 
prohibiting  the  keeping  and  exhibiting  a 
gaming  table.  Harmon  v.  State  (Tex.)  22  S. 
W.  1038. 

A  table  specially  designed  for  gaming, 
and  exhibited  as  such,  is  a  gaming  table 
within  the  meaning  of  Pen.  Code,  art  858^ 
prohibiting  the  maintenance  of  gaming  ta- 
bles. A  table  specially  provided  for  the 
game  of  craps,  and  exhibited  to  attract  all 
the  bettors  by  a  person  who  presides  at  and 
keeps  his  money  on  such  table,  against  whom 
all  patrons  bet,  and  who  takes  every  bet  of- 
fered, is  a  gaming  table  within  the  meaning 
of  the  statute.  Bell  v.  State,  22  8.  W.  687, 
32Tex.  Cr.  R.  187. 

Dioe  or  domino  table* 

"Gaming  table,"  as  used  in  Pen.  Code 
N.  Y.  arts.  358,  359,  prohibiting  the  keeping 
of  a  gaming  table,  means  a  table  construct- 
ed with  a  view  to  certain  specific  games,  in 
which  the  table  is  not  only  part  of  the  gaming 
device^  but  is  also  necessary  to  the  proper 
playing  of  the  game.  In  other  words,  the 
table  is  an  essential  to  the  game,  and  from 
its  peculiar  construction,  and  the  manner  in 
which  it  is  operated,  forms  part  of  the  game. 
A  table  on  which  the  game  of  dice  is  thrown 
for  drinks  and  money,  and  on  which  a  game 
of  dominoes  is  played,  is  not  a  gaming  ta- 
ble. Whitney  t.  State,  10  Tex.  App.  877, 
378. 

Faro  bank. 

See  "Faro  Bank.'* 

GraAd  raffle. 

See  "Grand  Raffle.** 

Keno  table. 

A  keno  table  is  a  gaming  table,  the  game 
of  keno  being  one  at  which  money  or  prop- 
erty may  be  won  or  lost,  and  persons  play- 
ing such  games,  betting  and  hazarding  cer- 
tain sums  of  money  which  goes  Into  a  pool, 
less  10  per  cent  of  which  goes  to  the  keeper 
of  the  table,  and  the  successful  player  taking 
all  the  money  which  has  been  staked  and  bet 
on  a  chance  of  winning  the  game^  b^ng  a 
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game   of   chance   and   hazard.    Overby    t. 
State,  18  Fla.  178»  180. 

A  table  used  for  the  playing  of  the  game 
keno  is  a  gaming  table  within  Rev.  Oode, 
%  8621,  providing  that  any  person  who  keeps, 
exhibits,  or  is  interested  or  concerned  In 
keeping  or  exhibiting,  any  table  for  gaming, 
of  whatever  name,  kind,  or  description,  not 
regularly  licensed  under  the  laws  of  this 
state,  must,  etc.  Whenever  a  game  is  kept 
or  exhibited  by  one  person,  who  is  said  to 
run  the  game,  or  is  the  conductor  or  manager 
and  presides  over  the  same,  and  it  is  car- 
ried on  by  means  of  instruments,  as  in  tMs 
case  by  a  wheel,  balls,  cards,  etc.,  that  nec- 
essarily require  the  use  of  a  table  or  some- 
thing in  the  place  of  it,  and  is  kept  or  ex- 
hibited and  third  persons  may  gamble  at  it, 
whatever  be  its  name  or  description,  it  is  a 
gaming  table,  or  a  table  for  gaming,  within 
the  meaning  of  the  statute.  Miller  v.  State, 
48  Ala.  122,  128. 

A  table  on  which  or  over  which  is  a 
hollow  globe  containing  balls  or  numbers, 
the  drawing  out  of  which  determines  which 
of  several  parties  shall  take  a  '*pot"  to  which 
each  has  contributed,  is  a  gaming  table  un- 
der section  4465  of  the  Ck)de,  providing  that 
any  person  who  shall  preside  and  deal  at 
any  fitro  table  "or  other  table  of  like  charac- 
ter*' for  the  purpose  of  playing  and  betting 
at  the  same  shall  be  guilty  of  keeping  a 
gaming  table.  Brown  v.  State,  40  6a.  689, 
690. 

Pokev  table'. 

A  table  upon  which  draw  poker  is  play- 
ed Is  not  a  gaming  table  within  Code,  c 
194,  S  1,  which  declares  that  a  person  who 
shall  keep  or  exhibit  a  gaming  table  com- 
monly called  "ABC"  or  "BO"  table,  or  "faro 
bank,"  or  "keno  table,"  or  table  of*  the  like 
kind,  etc.,  shall  be  confined  in  jail,  etc. 
Nuckolls  T.  Commonwealth  (Va.)  32  Grat 
884,  885. 

A  table  on  which  poker  is  played,  and 
which  has  a  hole  in  the  center,  into  which 
the  players  put  a  chip  for  the  proprietor 
when  they  hold  threes,  flushes,  or  full  hands, 
was  not  a  gaming  table  within  the  meaning 
of  Pen.  Code^  art  858.  It  is  rather  from  the 
character  of  the  playing  or  game  which  is 
played  that  it  receives  its  specific  designa- 
tion. The  table,  to  come  within  the  meaning 
of  the  statute,  must  be  such  as  can  be  bet 
at  by  some  one  besides  the  keeper  or  ex- 
hibitor, for  it  must  be  kept  or  exhibited  for 
the  purpose  of  obtaining  bettors.  Lyle  v. 
State,  16  S.  W.  765,  80  Tex.  App.  118,  28 
Am.  St  Rep.  893. 

*'Gamlng  table,"  as  used  in  Code,  S  4206, 
prohibiting  the  keeping  or  exhibition  of  a 
gaming  table,  is  not  confined  to  tables  on 
which  banking  games  are  played,  such  as 


faro,  roulette,  etc.,  but  includes  tables  for 
games  of  cards,  such  as  draw  poker,  checks 
being  used  as  the  representative  of  money 
in  playing  the  game,  which  were  sold  to 
the  players  by  the  keeper  of  such  table.  It 
is  the  use  for  which  a  table  is  kept  or  ex- 
hibited that  makes  it  a  gaming  table.  If 
the  use  is  gaming  in  any  of  its  forms,  or  by 
any  of  its  names,  or  with  any  of  its  ap- 
pliances, it  is  a  gaming  table.  Wren  v. 
State,  70  Ala.  1,  8. 

Bondo. 

It  is  held  that  the  court  wUl  take  Judi- 
cial notice,  without  averment,  that  rondo 
is  a  gaming  table  within  the  meaning  of 
the  statute  prohibiting  gaming  tables.  State 
V.  Mann,  18  Tex.  61,  63. 


The  leading  elements  of  a  gaming  table 
is  that  it  is  a  game  and  has  a  keeper,  dealer, 
or  exhibitor.  It  is  based  on  the  principle  of 
one  against  the  many,  the  keeper,  dealer,  or 
exhibitor  against  the  bettors,  directly  or  in- 
directly; and  it  must  be  exhibited — that  is, 
displayed— for  the  purpose  of  obtaining  bet- 
tors. "The  raffle,  which  is  In  common  use, 
is  not  a  gaming  table,  for  it  is  a  game  of 
perfect  chance,  in  which  every  participant 
is  equal  with  every  other  in  the  proportion 
of  his  risk  and  prospect  of  gain.  The  ele- 
ment of  one  against  the  many,  the  keeper 
against  the  bettors,  either  directly  or  indi- 
rectiy,  is  not  to  be  found  in  it  It  has  no 
keeper,  dealer,  or  exhibitor.  Grand  rafile  is 
a  gaming  table,  there  being  fifty  prizes  of 
Jewelry  placed  on  the  numbers  from  ten  to 
sixty,  the  whole  amount  amounting  to  over 
$500  in  value,  every  person  paying  50  cents 
being  entitled  to  a  throw  of  ten  dice;  which, 
when  thrown,  will  exhibit  numbers  in  the 
aggregate  not  less  than  10  nor  more  than  60, 
the  prizes  not  being  less  than  25  cents  and 
not  more  than  $125  each.  At  every  throw 
the  bettor  must  get  a  prize  of  25  cents  at 
least;  and  in  that  case,  if  he  does  not  want 
the  prize,  the  keeper  hands  him  back  25 
cents  in  money,  and  retains  the  jewelry. 
The  effect  of  the  whole  contrivance  is  that 
the  bettor  gives  the  keeper  25  cents  for  the 
improbable  chance  of  winning  some  of  the 
tempting  prizes.  The  jewelry  is  the  lure  to 
the  crowd.  The  real  fund  which  the  bettor 
stakes  his  money  against  is  the  money  in  the 
keeper's  pocket  or  on  his  table,  as  he  may 
choose  to  keep  it  On  the  side  of  the  bet- 
tors it  is  a  game  of  perfect  chance;  on  the 
side  of  the  keeper  there  are  both  chance  and 
skill,  and  his  skill  is  exercised  in  so  placing 
the  prizes  in  value  that  the  bettor  will  have 
but  a  remote  possibility  of  winning  them. 
The  bettors,  however  numerous,  may  all 
throw  in  turn  for  the  same  prizes,  which  may 
still  remain  on  the  table,  being  paid  for  by 
the  keeper  if  accidentally  won  by  any  bettor. 
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Here  Is  found  the  leading  characteristic  of 
a  common  gaming  table — one  against  the 
many;  the  exhibitor,  with  an  interest  in 
the  game,  against  the  bettors,  and  that  not 
disguised  even.'*  Steames  y.  State,  21  Tex. 
692,  694. 

Wl&eel  of  f  ortmie. 

In  Smith  y.  Commonwealth,  8  Ky.  Law 
Rep.  249,  it  is  stated  that  Judge  Haigis,  af- 
firming a  conyiction  for  permitting  a  ma- 
chine or  contrlyance  used  in  betting  and 
other  games  of  chance  to  be  set  up  and  ex- 
hibited, etc.,  held  that  the  words  "gaming 
table,"  as  used  in  section  7,  c.  47,  of  the  Gen- 
eral Statutes,  include  any  sort  of  machine 
or  contrlyance  used  in  betting  or  other  game 
of  chance.  It  would  appear,  though  It  is 
not  clearly  stated,  that  a  wheel  of  fortune 
was  held  to  come  within  this  definition. 
Smith  y.  Commonwealth,  8  Ky.  Law  Rep. 
249. 

OAMBUNO  TRANSACTION. 

It  is  a  gambling  transaction  where  one 
person  purchases  cotton  futures  or  futures 
In  cotton  with  the  understanding  between 
all  the  parties  concerned  that  no  cotton 
should  actually  be  received  or  delivered,  but 
that  the  sale  or  purchase  was  to  be  completed 
and  finished  by  the  paying  or  receiving  of 
the  diflference  In  the  price  at  which  the  cot- 
ton was  sold  or  purchased,  and  the  price  that 
cotton  bore  on  the  date  fixed  for  delivery. 
A  note  given  for  a  debt  arising  out  of  such 
a  transaction  is  void.  Seeligson  y.  Lewis, 
65  Tex.  215,  219,  57  Am.  Rep.  593. 

A  purchase  of  stocks  on  margin  is  not 
necessarily  a  gambling  transaction.  Stocks 
may  be  bought  on  credit,  just  as  flour  or 
sugar  or  anything  else,  and  the  credit  may 
be  for  the  whole  price  or  for  a  part  of  it, 
and  with  security  or  without  it  Margin 
is  security,  nothing  more;  and  the  only  dif- 
ference between  stocks  and  other  commodi- 
ties is  that,  as  stocks  are  more  commonly 
made  the  vehicle  of  gambling  speculation 
than  some  other  things,  courts  are  disposed 
to  look  more  closely  into  stock  transactions 
to  ascertain  their  true  character.  Hopkins 
y.  O'Kane,  32  Atl.  421,  169  Pa.  47a 

GAMBLING  VERDICT. 

Where  a  jury  added  together  the  num- 
ber of  years  which  each  thought  the  pris- 
oner should  be  confined  in  the  penitentiary, 
and  divided  the  aggregate  by  12,  nnd  the  re- 
sult was  agreed  upon  and  returned  by  the 
jury  as  the  sentence,  the  verdict  was  not  a 
"gambling  verdict,"  there  being  no  agree- 
ment or  understanding,  express  or  implied, 
before  the  result  was  determined,  that  that 
result  should  be  the  verdict.  It  is  the  fact 
of  the  agreement  or  understanding  before 


the  result  Is  adopted  that  vitiates  the  veP- 
dlct  GUdeweU  y.  State^  88  Tenn.  (15  Lea) 
133,  186. 

GAME. 

See     ''Banking     Game**;      '^Confidence 

Game";    "Unlawful  Game." 
Any  game,  see  "Any." 
Any  other  game^  see  "Any  Other.** 

"Game"  is  defined  by  the  Century  Die- 
tionary  as  a  contest  for  success  or  superior- 
ity in  a  trial  of  chance,  skill,  or  endurance, 
or  any  two  or  all  three  of  these  ccMnbined, 
and  is  very  comprehensive,  and  embraces 
every  contrivance  or  institution  which  has 
for  its  object  to  furnish  sport,  recreation,  or 
amusement  Desgain  y.  Wessner  (Ind.) 
67  N.  B.  991  (citing  People  y.  Welthoff,  51 
Mich.  203,  16  N.  W.  442,  447,  47  Am.  Rep. 
557). 

A  game  is  a  trial  of  skill  or  of  chance^ 
or  of  skill  and  chance,  between  two  or  more 
contending  parties,  according  to  some  rule 
by  which  each  one  may  succeed  or  fail  in 
the  trial.  Of  skill,  as  chess  and  billiards;  of 
chance,  as  rafile  and  simple  lottery;  of  chance 
and  skill  combined,  as  backgammon,  whist, 
faro,  etc  The  instruments  by  which  the 
chance  may  be  developed  and  upon  and 
about  which  the  skill  may  be  exercised  are 
various — as  cards,  dice,  balls,  figures,  let- 
ters, chessmen,  checks,  etc.;  and  these  may 
be  operated  on  singly,  or  in  double,  triple, 
or  even  quadruple  combinations.  Steames 
y.  State,  21  Tex.  692,  694;  toler  v.  State, 
56  S.  W.  917,  41  Tex.  Cr.  R.  659. 

"A  game  is  a  contest  of  chance  or  skill, 
where  the  party  in  whose  favor  the  result 
appears  wins  or  receives  something  by  rea- 
son thereof  which  he  would  not  otherwise 
have  received,  and  for  which  he  paid  no 
consideration."  Cheek  y.  Commonwealth,  79 
Ky.  359,  362. 

The  word  "game"  in  an  indictment  for 
gaming  is  as  strong  and  expressive  as  the 
word  "gamble,"  and  therefore,  the  word 
"gamble"  being  sufficient  to  characterize 
unlawful  gaming,  the  word  "game"  may  be 
used  in  an  indictment  with  the  same  effect. 
Bagley  y.  State,  20  Tenn.  a  Humph.)  486, 
489. 

"Game,'*  as  defined  by  Webster,  is  a 
single  match  at  play,  a  single  contest,  and 
therefore,  as  used  in  an  indictment  In  dif- 
ferent allegations,  might  well  indicate  sep- 
arate offenses.  People  v.  Sullivan,  88  Paa 
701,  702,  9  Utah,  195. 

The  word  "games,"  as  used  in  a  statute 
prohibiting  games  of  any  kind  on  Sunday, 
was  Intended  to  apply  to  such  sports  and 
contests  as  are  exhibited  as  spectacles  to  the 
people,  and  not  to  such  private  diversions 
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u  card  playing  and  cheas  playing,  and  the 
Uke.  Backer  t.  State,  67  Misa.  828»  829,  7 
Soath.  223. 

BasebalL 

See  "Baae  BalL** 

Ooekfisltt« 

The  term  "game,"  within  the  meaning 
of  Act  1799,  c.  8,  making  void  all  contracts 
In  consideration  of  money  lost  by  playing 
at  cards,  dice,  billiards,  horse  racing,  or  any 
other  species  of  gaming  whatever,  and  In- 
flicting a  penalty  upon  any  person  who  shall 
promote  any  match  or  matches  at  cards,  dice, 
billiards,  or  any  other  game  of  hazard  or 
address  for  money  or  other  valuable  thing,  in- 
cludes cockfighting.  We  think  that  the  ques- 
tion that  cockfighting  is  gaming  has  been 
expressly  determined  by  the  courts  of  Great 
Britain  in  adjudicating  upon  the  statutes  of 
their  own,  very  similar  in  verdict  to  ours. 
Under  St.  33  Henry  VIII,  c.  61,  Inflicting  a 
penalty  for  keeping  a  house  for  unlawful 
games,  a  cockpit  is  held  out  to  be  a  gaming 
bouse.  2  Hawk.  P.  C.  478,  529.  This  could 
not  be  unless  a  cockfight  were  a  game,  be- 
cause It  is  not  specified  by  name  in  the 
statute,  and  therefore  must  be  embraced  by 
the  word  "game."  Bagley  v.  State,  20  Tenn. 
(1  Humph.)  486,  489. 

While  horse  racing  and  cockfighting  may 
be  classed  generally  as  games,  In  the  sense 
that  they  are  amusements,  diversion,  or 
sports,  yet  they  are  not  such  games  as  are 
conunonly  understood  may  be  played  at,  and 
therefore  their  particular  designation  in  a 
statute  prohibiting  horse  racing,  cockfighting, 
or  playing  at  cards  or  games  of  any  kind  on 
Sunday  cannot  be  construed  as  calling  for 
the  application  of  the  rule  of  ejusdem  gen- 
eris In  construing  the  term  games  of  any 
Und.  State  v.  Williams,  36  Mo.  App.  541- 
549. 

Collection  of  ezeciition. 

Gen.  Laws,  p.  299,  c.  24,  I  140,  providing 
that  all  contracts,  promises,  agreements,  etc., 
given,  etc.,  for  money,  property,  or  other 
valuable  thing  won  by  any  *'gaming,"  etc., 
«hall  be  utterly  void  and  of  no  effect,  means 
uhvsicnl  contests,  whether  of  man  or  beast, 
when  practiced  for  the  purpose  of  deciding 
wagers  or  for  the  purpose  of  diversion,  as 
well  as  to  games  of  hazard  by  means  of  in- 
itruments  or  devices,  but  does  not  include  a 
wager  as  to  whether  an  execution  can  be 
collected.  Such  a  wager  is  not  upon  any 
game  within  the  meaning  of  the  statute. 
Bonghner  v.  Meyer,  5  Colo.  71,  74,  40  Am. 
Rep.  189. 

Ooatraot  for  delivery  of  futures. 

"Game,"  as  used  in  3  Burns'  Rev.  St 
lal  1894,  S  6676,  providing  that  a  person 
^ttlng  on  a  game  and  losing  any  money 
4Wds.  &P.— 6 


thereon  may  recover  It  by  action,  cannot  be 
construed  to  embrace  a  bet  or  wager  on  th9 
market  price  of  the  commodity,  so  that  trans- 
actions in  a  bucket  shop,  consisting  of  ficti- 
tious contracts  of  sale  or  purchase  for  future 
delivery  of  stocks,  grain  profits,  etc.,  with 
the  intention  that  there  should  be  no  deliv- 
ery, but  a  settlement  by  paying  the  differ^ 
ence  of  prices,  are  not  a  game.  Boyce  v. 
O'Dell  Commission  Co.  (U.  S.)  109  Fed.  758» 
760;   Lancaster  v.  McKinley  (Ind.)  67  N.  B. 

Though  a  contract  for  the  delivery  of 
goods  in  the  future,  where  the  real  purpose 
of  both  parties  is  merely  to  speculate  in  the 
rise  or  fall  of  prices  and  to  adjust  the  dif- 
ference between  the  contract  and  market 
prices  without  the  delivery  of  any  goods, 
is  a  wager,  it  is  not  a  game  or  gambling  de- 
vice within  the  meaning  of  Rev.  St  1879,  H 
5721,  5723,  making  all  notes  y.oid  where  the 
consideration  is  money  or  property  won  at 
any  game  or  gambling  device.  Crawford  v. 
Spencer,  4  S.  W.  718,  716,  92  Mo.  498,  1  Am. 
St  Rep.  745. 

DoiP  light. 

A  dog  fight  on  which  money  is  wagered 
is  a  game,  so  that  a  person  losing  money 
betting  on  the  result  thereof  may  recover 
it  Qrace  v.  McElroy,  83  Mass.  (1  Allen)  563, 
566. 

Doip  matoli. 

A  dog  match  is  a  coursing  match  be- 
tween greyhounds,  and  is  a  game  within 
9  Anne,  c.  14,  §  3,  making  void  the  contracts 
or  agreements  for  the  playing  of  any  game 
whereby  the  party  losing  pays  the  sum  of  £10 
or  more.  Daintree  v.  Hutchinson,  10  Mees. 
&  W.  85,  100. 

Eleotioii. 

The  term  "game"  cannot  be  applied  to 
an  election,  so  as  to  make  betting  thereon 
gaming.  State  v.  Henderson,  47  Ind.  127, 
128;  Hickerson  t.  Benson,  8  Mo.  8,  10,  40 
Am.  Dec.  115;  and  money  lost  by  betting  on 
an  election  cannot  be  recovered  under  a  stat- 
ute authorizing  the  bringing  of  an  action  for 
money  lost  by  betting  on  a  game.  Woodcock 
V.  McQueen,  11  Ind.  14;  McHatton  v.  Bates 
and.)  4  Blackf.  63,  65;  Liebman  v.  Miller, 
46  N.  Y.  Supp.  532,  20  Misc.  Rep.  705;  Graves 
V.  Ford,  42  Ky.  (3  B.  Mon.)  118,  114. 

Foot  raoe. 

A  foot  race  Is  a  lawful  game,  sport,  or 
pastime.  Batty  v.  Marriott,  5  G.  B.  818, 
831. 

Rev.  St  I  5720,  proYides:  "Any  per- 
son who  shall  lose  any  money  or  property  at 
any  game  or  gambling  device  may  recover 
the  same  by  civil  action."  It  was  early  held 
that  under  that  statute  a  horse  race  was  a 
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game  (Shropshire  t.  Glascock,  4  Mo.  530, 
81  Am.  Dec.  188;  Boynton  y.  Curie,  4  Mo. 
699,  600),  and  the  consistency  between  that 
holding  and  the  subsequent  holding  that  a 
horse  race  was  not  a  gambling  device  with- 
in the  meaning  of  our  Criminal  Code  (State 
▼.  Hayden,  81  Mo.  85)  was  erplalned  in  Hay- 
den  y.  Little,  35  Mo.  418,  420,  and  we  must 
hold  It  to  be  the  settled  law  of  this  state 
that  a  horse  race  is  a  game  under  that  stat- 
ute; and  we  think  that  it  necessarily  and 
logically  follows  that,  if  a  horse  race  is  a 
game,  a  foot  race  is  also  a  game  in  the  mean- 
ing of  that  statute,  and  that,  therefore,  mon- 
ey or  property  won  in  a  wager  on  a  foot 
race  may  be  recovered  back.  Swaggard  v. 
Hancock,  25  Mo.  App.  596,  605. 

Horse  raoe. 

A  horse  race  is  a  game  within  the  stat- 
ute forbidding  gaming.  Richardson  v.  Kelly, 
85  111.  491.  494;  Ellis  v.  Beale,  18  Me.  (6 
Shep.)  337,  339,  36  Am.  Dec.  726.  Contra, 
Commonwealth  y.  Sbelton  (Va.)  8  Grat  592, 
596. 

A  horse  race  is  a  game  within  the  stat- 
ute providing  that  any  person  who  shall  lose 
any  money  or  property  at  any  game  or  gam- 
bling device  may  recover  the  same  by  civil 
action.  Shropshire  v.  Glascock,  4  Mo.  536, 
539,  31  Am.  Dec.  189;  Boynton  v.  Curie,  4 
Mo.  599,  600;  Swaggard  y.  Hancock,  25  Mo. 
App.  596,  005. 

Horse  racing  is  a  game,  and  the  betting 
of  money  or  selling  pools  or  making  books 
on  the  result  of  a  horse  race  is  gaming,  be- 
cause it  is  betting  on  a  game,  and  unlawful 
and  void,  although  the  game  in  Itself  is  not 
unlawful.  A  game  which  is  not  in  itself 
unlawful  may  be  contested  without  its  con- 
stituting gaming,  but,  if  money  is  staked 
upon  it,  it  becomes  gaming  and  unlawful. 
Swigart  v.  People,  50  111.  App.  181,  190. 

A  horse  race  Is  a  game,  and  is  within 
the  statute  enacting  that  any  person  legally 
called  to  give  evidence  against  another  for 
gaming  shall  be  deemed  a  competent  witness 
to  prove  such  gaming,  although  such  witness 
may  have  been  concerned  as  a  party.  Chee- 
sum  V.  State  (Ind.)  8  Blackf.  832,  338,  44  Am. 
Dec.  771. 

"While  horse  racing  and  cockflghting 
may  be  classed  generally  as  games  in  the 
sense  that  they  are  amusements,  diversion, 
or  sports,  yet  they  are  not  such  games  as 
are  commonly  understood  may  be  played 
at";  and  therefore  their  particular  designa- 
tion in  a  statute  prohibiting  horse  racing, 
30ckflghting,  or  playing  at  cards  or  games 
of  any  kind  on  Sunday  cannot  be  construed 
as  calling  for  the  application  of  the  rule  of 
ejusdem  generis  in  construing  the  term  games 
of  any  kind.  State  t.  Williams,  85  Mo.  App. 
Ml-64a. 


Pool  selUiiS* 

Smith  y.  Commonwealth,  8  Kj.  Law 
Rep.  249,  states  that  Judge  Hargis,  reversing 
a  conviction  under  an  indictment  for  per- 
mitting gaming  by  knowingly  allowing  pools 
to  be  sold,  alleged  that  pool  selling  was 
neither  a  wager  nor  a  game.  Smith  y.  Com- 
monwealth, 8  Ky.  Law  Rep.  249. 

Roulette. 

Rev.  Code,  S  1874,  providing  that  any 
'  person  who  has  paid  any  money  or  delivered 
I  anything  of  value  on  any  game  or  wager 

may  recover  such  money  or  thing  by  action 
I  commenced  within  a  certain  time,  should  be 

construed    to    include    roulette.     Harris    y. 

Brooks,  66  Ala.  888,  890. 

Thimble. 

The  game  called  'thimble,*'  or  ^'thimbles 
and  balls,*'  is  within  the  terms  of  the  act  of 
1816  (6  St  at  Large,  p.  27)  against  gaming. 
State  y.  Red  (S.  C.)  7  Rich.  Law,  8»  a 

Wager. 

Money  lost  on  a  wager  is  not  recover- 
able under  Comp.  St  c.  110,  S  12,  providing 
that  money  lost  at  a  game  or  sport  may  be 
recovered.  The  statute  refers  to  gaming  on- 
ly, and  the  word  "sport"  is  added  to  "game" 
so  as  to  show  that  game  was  intended  to  be 
used  in  its  utmost  extension;  but  yet  it  was 
only  intended  to  include  money  lost  at  some 
game  or  play  either  of  skill  or  chance.  West 
v.  Holmes,  26  Vt  530,  534. 

WrestUns  mateli. 

A  wrestling  match  is  a  game  within  the 
statute  authorizing  the'  recovery  of  money 
lost  by  a  bet  on  a  game.  Desgain  y.  Wess- 
ner  (Ind.)  67  N.  E.  991. 


GAME  FOB  MONEY. 

A  game  of  pool,  in  which  the  loser  pays 
for  the  use  of  the  table  or  for  drinks,  is  a 
game  for  money  within  a  statute  provid- 
ing for  the  punishment  of  any  person  playing 
any  game  for  money  on  a  billiard  table  or 
table  resembling  a  billiard  table  other  than 
a  game  of  billiards  licensed  by  law.  "It 
certainly  was  not  what  the  parties  might 
drink  which  was  risked  or  bet  on  the  game, 
it  was  not  property  or  its  representative,  but 
it  was  money,  which,  instead  of  being  paid 
by  the  loser  to  the  vrinner,  was  paid  to  the 
dramseller."  Tuttle  v.  State,  1  Tex.  App. 
364,  367;  Stone  y.  State,  8  Tex.  App.  675, 
676. 


GAME  OF  CARDS, 

The  words  "game  of  cards,**  In  an  In- 
dictment that  an  innkeeper  permitted  per- 
sons to  play  at  the  game  of  cards  in  his 
dwelling  hottse^  is  of  no  greatw  meaning 
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tban  the  word  "cards,**  and  therefore  the 
words  **at  the  game  of  may  be  struck  out 
as  superfluous.  Commonwealth  t«  Arnold, 
21  Mass.  (4  Pick.)  251. 

OAICE  OF  OHAKCE» 

Games  are  divided  Into  two  kinds;  games 
of  chance  and  games  of  skill,  and  a  game 
which  consists  In  the  trial  of  strength  or  of 
speed  Is  a  game  of  skill  and  not  a  game  of 
chance.  Harless  y.  United  States  (Iowa) 
Morris,  168,  172. 

A  game  of  chance  is  "a  game  which  is 
decided  or  some  advantage  therein  lost  or 
gained  by  the  player  or  some  third  person 
doing  an  act  which  is  required  by  some  rule 
of  the  game  to  be  done,  the  result  of  which 
is  determined  by  chance,  and  not  by  the 
skill  of  the  actor,  and  which  is  required  to 
be  done  because  of  the  accidental  character 
of  its  consequence  to  the  end  that  chance 
may  enter  as  an  element  of  the  game.  It 
is  the  character  of  such  a  game,  and  not  the 
skill  of  the  player,  which  brings  it  into  or 
excludes  it  from  the  prohibition  of  the  stat- 
ute."   Wortham  ▼.  State,  09  Miss.  179,  182. 

Games  of  chance  consist  of  but  two 
Icinds  or  classes— the  first,  where  the  chances 
are  equal,  all  other  things  being  equal;  and 
the  second,  where,  all  other  things  being 
equal,  the  chances  are  notwithstanding  un- 
equal—that is,  in  favor  of  one  side.  Com- 
monwealth T.  Wyatt  (Va.)  6  Rand,  ed^  702. 

It  is  a  matter  of  universal  knowledge 
that  a  game  of  chance,  to  wit,  cards,  means 
one  that  is  played  with  an  ordinary  deck  of 
cards;  and  no  one  would  fail  to  understand 
that  he  was  charged  with  hazarding  money 
upon  the  result  of  a  game  played  with  such 
cards  as  the  instrument  from  which  neither 
skill  nor  intelligence  could  entirely  eliminate 
the  risk.  State  t.  Taylor,  16  S.  B.  168^  169, 
111  N.  C.  680. 

Bettinc  at  oards* 

Betting  at  cards  is  indictable  under  a 
statute  prohibiting  the  playing  of  games  of 
chance.    Elubanks  y.  State,  6  Mo.  450,  451. 

Billiards. 

The  game  of  billiards  is  a  game  of  skill, 
and  not  a  game  of  chance.  Wortham  y. 
State,  69  Miss.  179,  182. 

Bookmaking. 

By  Act  Cong.  Jan.  81,  1883,  it*  was  pro- 
vided that  every  person  who  shall  set  up  or 
keep  any  gaming  table  or  any  kind  of  gam- 
bling table  or  gambling  device  shall  be  fined, 
etc  Section  4  of  the  act  declares  'that  all 
games,  devices  or  contrivances  at  which 
money  or  any  other  thing  shall  be  bet  or 
wagered,  shall  be  deemed  a  gaming  table 


within  the  meaning  of  this  act**  Held,  that 
bookmaking  on  a  horse  race  was  a  game  of 
chance  or  gambling  device  within  the  mean- 
ing of  section  4,  and  therefore  came  within 
the  meaning  of  a  **gamlng  table,"  as  used 
in  the  act  Miller  y.  United  States  (D.  O.)  6 
App.  Cas.  6^  11« 

Ohaok-a-laok. 

See  "Chuck-a-luck." 

Pokev* 

See  "Poker.'^ 

Tenpins. 

The  game  of  tenpins  is  not  a  game  of 
chance  within  the  meaning  of  acts  making  it 
a  misdemeanor  for  any  person  to  play  at  a 
game  of  chance  at  which  money,  property, 
or  any  other  thing  of  value  is  bet.  State  v. 
King,  18  S.  E.  100,  170,  113  N.  C.  631  (citing 
State  V.  Gupton,  30  N.  C.  271). 

Tnrkej  raflle. 

The  putting  up  by  each  of  several  per- 
sons of  a  piece  of  money,  and  the  deciding 
by  throwing  dice  which  of  such  persons 
should  have  a  certain  turkey,  constitutes  a 
game  of  chance  within  Acts  1891,  c.  29,  mak- 
ing it  unlawful  for  any  i)erson  to  play  at 
any  game  of  chance  at  which  money,  prop- 
erty, or  other  thing  of  value  is  bet,  whether 
the  same  be  at  stake  or  not,  and  those  who 
play  and  those  who  bet  thereon  shall  be 
guilty  of  a  misdemeanor.  This  statute  has 
no  application  to  the  long^revalling  custom 
of  shooting  for  beef,  or  at  turkeys,  and  other 
similar  trials  of  skill.  It  is  true  there  each 
participant  pays  for  the  privilege  or  so-called 
"chance"  of  shooting  for  the  prize;  but  there 
is  no  chance  in  the  sense  of  the  acts  against 
gambling.  These  are  trials  of  skill,  which 
the  law  has  never  discouraged,  and  not 
games  of  chance  in  any  sense.  Nor  does 
the  statute  prohibit  the  social  diversions  in 
which  the  hostess  offers  prizes  for  the  most 
successful  player  at  cards  or  other  games. 
In  such  cases  the  players  bet  nothing;  they 
lose  nothing,  if  unsuccessful;  and  pay  noth- 
ing for  the  chance  of  winning.  State  y.  De 
Boy,  23  S.  B.  167,  168,  117  N.  O.  702. 

GAME  OF  HA7ATIT>  OB  SKUX. 

Gould,  Dig.  U  9,  10,  p.  871,  prohibiting 
the  betting  of  money  at  any  "game  of  hazard 
or  skill,**  means  only  gaming  banks,  tables, 
cards,  and  other  gambling  contrivances  and 
devices,  and  does  not  include  horse  racing, 
which  is  rather  a  test  of  endurance.  State 
V.  Rorie,  23  Ark.  726,  728. 

GAME  OF  SKUX. 

A  game  of  skill  is  one  In  which  nothing 
is  left  to  chance,  but  superior  knowledge  and 
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attention,  or  superior  strength,  agility,  and 
practice  gain  tbe  victory.  Of  these  kinds  of 
games  chess,  draughts,  or  checkers,  billiards, 
fives,  bowls,  and  quoits  may  be  cited  as  ex- 
amples; and  it  is  true  that  in  these  latter 
instances  superiority  of  skill  is  not  always 
successful.  The  victory  is  not  necessarily 
to  the  swift  Sometimes  an  oversight,  to 
which  the  most  skillful  is  subject,  gives  an 
adversary  the  advantage,  or  an  unexpected 
puff  of  wind  or  an  innocent  gn^avel  in  the 
way  may  turn  aside  a  quoit  or  a  ball  and 
make  It  come  short  of  the  aim.  But,  If  those 
instances  were  sufficient  to  make  the  games 
in  which  they  may  occur  games  of  chance, 
there  would  be  none  other  but  games  of 
that  character.  Games  of  skill  are  distin- 
guished from  games  of  chance  in  that  the 
latter  are  games  dependent  upon  chance  or 
luck,  and  in  which  adroitness  has  no  office 
at  all.    State  v.  Gupton,  30  N.  0.  271,  274. 

A  game  of  baseball  is  a  game  of  skill 
within  the  statute  making  It  a  criminal  of- 
fense to  bet  on  such  a  game.  Mace  v.  State^ 
22  S.  W.  1108,  58  Ark.  79. 


GAME  WITH  DICE. 

A  game  with  dice,  within  a  statute  mak- 
ing it  a  penal  offense  to  play  at  any  game 
with  dice,  is  a  game  where  the  throw  of 
the  dice  determines  the  result  of  the  game 
between  parties,  who  bet  on  the  result 
Wetmore  v.  State,  55  Ala.  108,  200. 


GAME. 

The  term  "game**  includes  all  kinds  of 
animals  and  birds  found  in  the  state  of 
nature,  and  commonly  so  called.  Ck)de  Miss. 
1892,  I  211& 

FUli. 

"Game,"  .as  used  in  Const  art.  8,  S  84, 
forbidding  the  enactment  of  any  local  or 
special  law  "to  provide  for  the  protection  of 
game,"  includes  fish.  In  Am.  &  Eng.  £^c. 
Law,  p.  23,  it  is  said  ''animals  pursued  and 
taken  by  sportsmen  are  designated  as  game,*' 
and  in  a  note  to  that  paragraph  it  is  said 
"game  Includes  wild  bees  and  fish."  State 
V.  Hlggins,  28  S.  D.  15,  16,  61  S.  C.  51.  38 
L.  R.  A.  561. 

QiiaU. 

The  word  "game"  means  birds  and 
beasts  of  a  wild  nature  obtained  by  fowling 
and  hunting.  Quail  and  other  wild  fowl  or 
birds  fit  for  food  are  included  within  the 
meaning  of  the  word  "game."  And  such  is 
its  meaning  when  used  in  the  statute  for  the 
protection  of  game,  wild  fowl,  and  birds. 
Meul  V.  People.  64  N.  B.  1106,  1107,  198  111. 
258  (citing  People  T.  O'Neil,  71  Mich.  325, 
39  N.  W.  1) 


GANANCIAL  PROPERTY. 

Ganancial  property.  In  the  Spanish  lai^» 
is  all  that  is  Increased  or  multiplied  during 
marriage.  By  "multiplied"  Is  understood  atll 
that  is  increased  by  onerous  cause  or  title» 
and  not  that  which  is  acquired  by  a  lucrative 
one;  as  inheritance,  donation,  etc.  Cutter 
V.  Waddingham,  22  Mo.  206,  255. 

Ganancial  property  is  that  which  hus- 
band and  wife,  living  together,  acquire  dur- 
ing matrimony  by  a  common  title,  lucrative 
or  onef ous,  or  that  which  husband  and  wife 
or  either  acquire  by  purchase  or  by  their 
labor  and  industry;  as  also  the  fruits  of  tlie 
separate  property  which  each  brings  to  tlie 
matrimony  or  acquires  by  lucrative  title  dur- 
ing the  continuance  of  the  partnership.  Cart- 
wright  V.  Cartwright,  18  Tex.  626,  634. 

GANG. 

The  word  "gang"  is  sometimes  used  to 
describe  a  body  of  men  associated  together 
for  purposes  entirely  proper,  as  a  gang  of 
laborers,  but  is  commonly  used  to  describe 
a  body  of  men  banded  together  for  improp- 
er or  unlawful  purposes,  like  a  gang  of 
thieves,  or  a  gang  of  robbers;  and  such  is 
its  meaning  when  used  in  a  newspaper  ar^ 
tide  speaking  of  certain  men  as  members 
of  a  gang  who  had  entered  into  a  scheme  to 
obtain  property  by  improper  methods,  and 
is  libelous  per  se.  Hatch  v.  Matthews,  31 
N.  Y.  Supp.  926^  928,  83  Hun,  849. 

GANGWAY. 

The  word  ''gangway,'*  as  used  In  St  c 
93,  I  8,  entitled  "Mines,"  and  requiring  that 
all  underground  self-acting  or  engine  planes 
or  gangways  on  which  coal  cars  are  drawn 
and  persons  travel  shall  be  provided  with 
some  proper  means  of  signaling  between  the 
stopping  places  and  the  end  of  such  planes 
or  gangways,  and  sufBcient  places  of  refuge 
at  the  sides  of  such  planes  or  gangways 
shall  be  provided  at  certain  intervals,  should 
be  construed  in  its  general  signification, 
which  is  given  by  Webster  as  "a  passageway 
or  avenue  into  or  out  of  any  inclosed  place." 
Sangamon  Coal  Mln.  Co.  v.  Wlggerhaus,  13 
N.  E.  648,  650,  122  111.  279. 

GARBAGE. 

The  Century  Dictionary  defines  garbage 
as  follows:  '*(1)  Originally  the  entrails  of 
fowls,  and  afterwards  of  any  animal;  now, 
offal  or  refuse  organic  matter  in  general; 
especially  the  refuse  animal  and  vegetable 
matter  from  a  kitchen.  (2)  Any  worthless, 
offensive  matter."  The  trimmed  heads,  feet, 
and  bones  of  beef  cattle,  from  which  the 
flesh  and  skin  have  been  removed,  and  which 
are  fresh  and  clean,  and  do  not  emit  as 
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offensive  odor,  do  not  come  within  the  mean- 
ing of  the  term  "garbage"  as  used  in  an  or- 
dinance regulating  the  hauling  of  the  same 
through  the  public  streets.  City  of  St  Louis 
T.  Robinson,  87  S.  W.  110,  113,  135  Mo.  460. 

Garbage  is  defined  as  that  which  is 
purged  or  cleansed  away;  the  bowels  of  an 
animal,  refuse  parts  of  flesh,  offal;  hence 
refuse  animal  and  vegetable  matter  from  a 
kitchen;  and  is  so  used  in  a  city  ordinance 
authorizing  the  appointment  of  scavengers 
for  removal  of  offal,  cleansing  cesspools,  and 
removing  garbage,  and  prohibiting  any  one 
else  from  doing  so;  and  the  ordinance  is 
therefore  unconstitutional.  In  re  Lowe,  39 
Pac.  710,  712,  54  Kan.  757,  27  L.  R.  A.  645. 

In  an  ordinance  prohibiting  the  deposit 
of  garbage  or  offal  in  certain  places,  the 
words  "garbage"  and  "offal"  were  defined  to 
include  every  refuse  accumulation  of  animal, 
fruit,  or  vegetable  matter,  liquid  or  other- 
wise, that  attends  preparation,  use,  cooking, 
dealing  in  or  storing  of  meat,  fish,  fowl, 
fruit,  or  vegetable.  City  of  Grand  Rapids 
v.  De  Vries.  82  N.  W.  269.  270,  123  Mich.  570. 

"Garbage,"  as  used  in  a  city  ordinance, 
is  defined  to  mean  all  refuse  matter,  ani- 
mal or  vegetable;  so  that  it  would  include 
all  waste  material,  all  accumulation  of  rub- 
bish of  whatsoever  character,  which  in  time, 
if  allowed  to  accumulate  in  large  quantities, 
would  doubtless  become  a  nuisance,  to  abate 
which  the  city  might  employ  any  lawful 
means.  So  that  the  ordinance  prohibiting 
its  removal  by  any  one  except  a  contractor 
is  invalid,  as  not  within  the  police  powers  of 
the  city.  Her  v.  Ross,  90  N.  W.  869,  870,  64 
Neb.  710,  57  Lu  R.  A.  895,  97  Am.  St  Rep. 
676. 

GARDEN. 

"A  garden  1b  a  piece  of  ground  appro- 
priated to  the  cultivation  of  herbs  or  plants, 
fruits  or  fiowers.  It  is  usually  a  small  plot 
of  ground  near  a  dwelling  house,  and  used 
in  connection  therewith."  And  under  a  stat- 
ute relative  to  laying  out  roads  through  gar- 
dens which  have  been  cultivated  for  four 
years  land  merely  inclosed  in  a  garden,  but 
not  cultivated,  is  not  included.  People  v. 
Town  of  Greenburgh  Com*rs,  67  N.  Y.  649, 
550. 

Whether  a  garden  is  always  a  field  or 
not  it  may  be  in  a  field;  and  hence  an  in- 
dictment for  working  in  a  field  on  Sunday 
is  sustained  by  proof  that  defendant  was 
seen  working  in  his  garden,  which  had  a 
field  adjoining.  Commonwealth  t.  Josselyn, 
97  Mass.  411,  412. 

OARBEN  SEEDS. 

In  common  speech  garden  seeds  are  the 
seeds  used  either  for  planting  or  sowing  in 


the  gardens  adjacent  to  dwelling  houses, 
small  spaces  of  land,  and  in  the  large  spaces 
of  land  called  "market  gardens,"  lying  about 
cities  or  other  large  places  of  numerous  and 
condensed  population.  They  are  those  seeds 
from  which  are  raised,  in  the  growing  sea- 
son of  the  year,  the  vegetable  products, 
which,  before  complete  maturity,  are  used 
upon  the  table  as  part  of  the  customary  food 
of  mankind,  in  distinction  from  those  seeds 
which,  sowed  or  planted  on  a  broader  scale 
in  the  fields,  produce  the  vegetables  which 
are  stored  for  winter  use  as  food.  As  the 
word  is  used  in  the  United  States  revenue 
laws,  it  would  include  beans  and  sugar  beet 
seeds.  Ferry  v.  Livingston,  6  Sup.  Ct  175, 
179,  116  U.  S.  542,  29  L.  Bd.  489. 

The  term  "garden  seeds"  in  the  tariff 
act  of  1883  is  a  word  which,  in  the  abstract, 
may  mean  either  seeds  intended  for  use  in 
the  garden,  or  the  class  of  articles  known 
commercially  as  garden  seeds;  but  the  use 
of  the  word  in  the  act  has  been  considered 
by  the  Supreme  Court  in  the  case  of  Ferry 
V.  Livingston,  115  U.  S.  642,  6  Sup.  Ct.  175, 
29  L.  Ed.  489,  and  the  rule  there  laid  down, 
which  is  controlling,  was  that  it  would  not 
be  sufficient  to  show  that  seeds  were  not 
garden  seeds  to  show  that  they  were  used 
both  in  the  garden  and  in  the  field;  but,  if  it 
appeared  that  the  seeds  in  question  belonged 
to  'a  variety  not  intended  to  be  used  to  be 
consumed  by  man,  then  they  could  not  be 
regarded  as  garden  seeds.  Clay  t.  Magone 
(U.  S.)  40  Fed.  230-232. 

OABDEN  SQVABE. 

The  words  "garden  square,**  marked  on 
a  square  in  a  town  plat,  do  not  necessarily 
imply  a  dedication  of  it  to  the  public.  City 
of  Pella  V.  Scholte,  24  Iowa,  283,  288,  96  Am. 
Dec.  729. 

GARNETTED  WASTE. 

Gametted  waste  is  the  product  of  a  gar- 
nett  machine,  which  tears  and  ravels  out  the 
twist  in  thread,  thus  reducing  it  back  to  the 
original  purified  wool,  by  reason  of  taking 
out  the  twist  which  is  originally  given  to  the 
wool  to  make  it  yam  or  thread.  Standard 
Varnish  Works  v.  United  States  (U.  S.)  69 
Fed.  466,  458,  8  C.  C.  A.  17& 

GARNISHEE. 

A  garnishee  is  a  trustee  or  one  warned 
by  legal  process  in  respect  to  the  interest  of 
third  parties  in  property  held  by  him.  Smith 
Y.  Mihi  (U.  S.)  22  Fed.  Cas.  608,  606. 

"A  garnishee  is  a  person  in  whose  hands 
money  or  goods  have  been  attached,  and  he 
is  so  called  because  he  has  had  garnishment; 
that  is,  warning  not  to  pay  the  money  to 
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the  defendants  In  attachment"  Welsh  y. 
Blackwell,  14  N.  J.  Law  (2  J.  S.  Green)  344, 
348  (quoting  3  Jac  Law  Diet  175). 

In  case  of  conflicting  claims,  a  garnishee 
Is  9  stakeholder,  who,  after  a  full  disclosure, 
shall  be  protected  from  a  double  liability. 
Hanaford  v.  Hawkins,  28  Atl.  605,  18  B.  I. 
432. 

A  garnishee,  in  the  eyes  of  the  law,  is  a 
mere  stakeholder — a  custodian  of  the  prop- 
erty or  funds  in  his  hands  attached.  He  has 
no  pecuniary  interest  in  the  matter,  he  does 
not  have  to  pay  costs,  and  he  has  discharged 
his  full  duty  when  be  has  let  the  law  take  its 
course  between  the  original  litigants.  He 
has  no  right  to  favor  one  party  more  than 
another,  and  he  should  stand  and  act  indif- 
ferently and  without  prejudice  to  either 
party.  See  Schindler  v.  Smith,  18  La.  Ann. 
476.  A  garnishee  must  be  a  third  person,  so 
far  as  the  parties  to  the  attachment  proceed- 
ings are  concerned.  Nevlan  v.  Poschinger, 
55  N.  B.  1033,  1035,  23  Ind.  App.  695  (citing 
Wade,  Attachm.  §  341;  Crosby  v.  Harlow, 
21  Me.  [8  Shep.]  499,  38  Am.  Dec.  276;  Hoag 
V.  Hoag,  66  N.  H.  172). 

6ABNISHEE  PBOOEEDINO. 

"Garnishee  proceeding*'  means  this:  the 
creditor  takes  the  place  of.  the  debtor — only 
this  and  nothing  more.  The  former  takes 
only  that  which  the  latter  could  enforce. 
That  which  the  garnishee  owes,  whether  due 
or  not  is  appropriated,  and  the  process  has 
no  future  effect  Burlington  &  M.  R.  Ry. 
Co.  V.  Thompson,  1  Pac.  622,  625,  31  Kan.  180, 
47  Am.  Rep.  497. 

GABNISHMENT. 

See  "Equitable  Garnishment^^ 
See,  also,  "Trustee  Process." 

The  ofllce  of  a  garnishment  is  to  apply 
the  debt  due  by  the  third  person  to  the  de- 
fendant in  Judgment  to  the  extinguishment 
of  that  judgment  or  to  apply  effects  belong- 
ing to  the  defendant  in  the  hands  of  a  third 
person  to  its  payment  Strickland  ▼.  Mad- 
dox,  4  Ga.  393,  394. 

Garnishment  is  a  proceeding  by  which 
the  plaintiff  in  an  action  seeks  to  reach  the 
rights  and  effects  of  the  defendant  by  call- 
ing into  court  some  third  party,  who  has 
such  effects  in  his  possession  or  who  is  in- 
debted to  the  defendant.  Jeary  ▼.  American 
Bxch.  Bank,  89  N.  W.  771,  772,  2  Neb.  (Unof.) 
667. 

The  object  of  garnishment  is  to  enable 
a  creditor  to  appropriate  to  the  satisfaction 
of  the  debt  due  him  the  property  of  the 
debtor  In  the  hands  of  the  garnishee,  or  a 
debt  owing  by  the  garnishee  to  the  debtor. 
It  operates  as  a  levy  upon  the  property  or 


debt  in  his  hands,  as  a  seizure  by  the  officeir 
does  upon  property  in  the  possession  of  de- 
fendant The  service  of  the  process  upon  the 
garnishee  arrests  the  debt  or  property  in  hia 
hands  belonging  to  defendant  and  gives  the 
court  Jurisdiction  to  condemn  it  to  the  pay- 
ment of  plaintifTs  demand.  The  garnishee 
is  in  the  attitude  of  a  mere  stakeholder,  sup- 
posed to  be  indifferent  between  the  plaintilf 
and  defendant  Georgia  &  A.  Ry.  Go.  y. 
Stollenwerck,  25  South.  258,  259,  122  Ala. 
539. 

A  garnishment  may  be  regarded  as  a 
suit  brought  in  the  name  of  and  on  behalf  of 
one  who  claims  to  be  a  creditor.  Skelly  v. 
Westminster  School  Dist,  37  Pac.  643,  645. 
103  Cal.  652. 

A  garnishment  proceeding  is  no  more 
than  a  substitution  of  the  plaintiff  for  the 
defendant  debtor  in  the  enforcement  of  any 
liability  against  the  garnishee.  And  there- 
fore the  plaintiff  can  acquire  no  greater 
rights  against  the  garnishee  than  the  debtor 
himself  possessed  or  could  enforce.  R.  T. 
Davis  Mill  Co.  v.  Bangs,  49  Pac.  628.  629. 
6  Kan.  App.  38  (citing  Rock  Island  Lumber 
&  Mfg.  Co.  V.  Equitable  Trust  &  Inv.  Co., 
54  Kan.  124,  37  Pac. 


A  garnishment  as  it  has  often  been  de- 
fined and  described  in  the  course  of  Judicial 
decision,  is  "the  institution  of  a  suit  by  a 
creditor  against  the  debtor  of  his  debtor,  and 
is  governed  by  the  general  rules  applicable 
to  other  suits,  adapted  to  the  relative  situa- 
tion of  the  parties."  1  Brick.  Dig.  p.  173. 
§  276.  Thus  an  order  discharging  a  gar- 
nishee is  final  and  appealable,  under  Code 
1886,  8  2990,  relating  to  garnishment  and 
providing  that  an  appeal  lies  at  the  in- 
stance of  the  plaintiff,  and  section  3611,  pro- 
viding that  appeals  may  be  taken  from  any 
final  Judgment  or  decree.  Steiner  v.  First 
Nat  Bank,  22  South.  30,  31,  115  Ala.  379. 

Attaolunent  distinsnisl&ecL 

The  difference  between  an  attachment 
of  personal  property  and  a  garnishment  is 
very  great.  In  the  former,  the  property  at- 
tached is  actually  taken  into  the  possession 
of  the  officer  holding  the  writ  and  is  under 
his  custody  and  control,  while  in  garnish- 
ment proceedings  the  property  is  left  in  the 
hands  of  the  garnishee.  Santa  F6  Pac.  R.  Go. 
V.  Bossut  62  Pac.  977,  978,  10  N.  M.  322. 

As  a  toTUL  of  attaohment. 

Garnishment  is  a  form  of  attachment 
It  \s  an  attachment  by  means  of  which  money 
or  the  property  of  a  debtor  in  the  hands  of 
third  persons,  which  cannot  be  levied  on, 
may  be  subjected  to  the  payment  of  the  debt- 
or's claim.  To  subject  the  property  or  credit 
to  attachment  and  thus  confer  Jurisdic- 
tion, it  must  be  within  the  Jurisdiction,  bo 
that  the  court  may  obtain  legal  control  of 
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the  res;  otfaexwlse  it  could  make  no  legal 
disposition  of  it,  because  It  is  an  axiom 
of  the  law  that  the  courts  cannot  change 
rights  of  property  situate  without  the  state. 
National  Bank  of  Wilmington  &  Brandywine 
V.  Fnrtick,  42  AU.  479,  481,  2  Marv.  35,  44 
L.  R.  A.  115,  69  Am.  St  Rep.  99  (citing  Insur- 
ance Co.  of  St  Louis  Y.  Hettler,  87  Neb. 
849,  56  N.  W.  711). 

Garnishment  is  a  species  of  attachment, 
and  the  purging  of  the  conscience  of  some 
one  having  knowledge  of  the  facts  is  neces- 
sary to  its  successful  administration.  Ex 
parte  Cincinnati,  S.  &  M.  Ry.  Co.,  78  Ala. 
258,239. 

As  a  aotiea  of  attaolunent. 

BouTier  defines  the  word  ''garnishment" 
to  be  a  warrant  to  any  one  for  his  appear- 
ance in  a  cause  in  which  he  is  not  a  party, 
for  the  information  of  the  court,  and  explain- 
ing a  cause.  In  other  words,  it  is  notice  to 
the  party  in  actual  possession  of  the  goods 
or  choses  in  action  of  a  debtor  that  an  at- 
tachment has  been  issued  against  the  debtor, 
and  that  the  debtor's  property  in  the  hands 
of  the  party  receiving  a  notice  is  to  be  held 
subject  to  the  garnishment  Mathews  v. 
Smith,  12  N.  W.  821,  825,  13  Neb.  17a 

As  a  cItU  action. 

That  a  proceeding  by  garnishment  to 
subject  the  funds  of  a  defendant  in  attach- 
ment to  the  judgment  or  debt  of  a  creditor 
In  a  suit  is  a  proposition  well  sustained  by 
anthorities.  Moore  v.  Stainton,  22  Ala.  831. 
The  reasoning  in  support  of  this  proposition 
is  soundly  convincing.  The  proposition  of 
the  proceeding  is  a  legal  investigation  by 
the  same  means  and  through  the  same  instru- 
mentalities employed  in  an  ordinary  suit  or 
action.  The  garnishee  is  brought  into  court 
by  a  summons.  He  has  his  day  in  court,  is- 
sues of  fact  are  made  up  by  the  pleadings, 
evidence  may  be  ofTered,  and  a  trial  had  by 
a  court  or  jury  as  in  other  actions.  Judg- 
ment is  rendered,  costs  decreed,  and  execu- 
tion Issued  on  the  judgment.  A  suit  being  a 
civil  action,  a  garnishment  proceeding  is  a 
civl]  action,  within  the  provisions  of  Laws 
1891,  §  13,  limiting  the  amount  of  justices' 
fees  in  any  civil  action.  Nylan  v.  Renhard, 
49  Pac.  266,  10  Colo.  App.  46. 

As  ereatiiiB  a  lien. 

Garnishment  is  a  seizure  in  the  hands 
of  a  garnishee  by  notice  to  him  creating  an 
effectual  lien  upon  the  property  garnished 
to  satisfy  whatever  judgment  the  plaintiff 
may  recover  in  the  suit  in  which  it  is  issued. 
Morawetz  v.  Sun  Ins.  Office,  71  N.  W.  109, 
110, 96  Wis.  175,  65  Am.  St  Rep.  48. 

A  proceeding  by  garnishment  is  in  the 
nature  of  a  proceeding  in  rem,  and,  for  cer- 
tain purposes,  at  least,  a  lien  upon  the  res  is 


created  by  the  service  of  notice  of  garnish- 
ment Garnishment  is  also,  in  effect,  an  ac- 
tion against  the  garnishee  by  the  defendant 
in  the  name  of,  and  for  the  benefit  of,  the 
plaintiff,  and  the  gamisher  may  be  made  per- 
sonally liable.  Gllmore  v.  Cohn,  71  N.  W. 
244,  245,  102  Iowa,  254. 

Garnishment  is  a  mode  of  attachment 
As  a  general  rule,  no  lien  is  created  on  the 
property  in  the  hands  of  the  garnishee,  al- 
though it  partakes  of  the  nature  of  a  pro- 
ceeding in  rem.  Some  of  the  cases  seem  to 
hold  that  it  is  a  matter  of  attachment  dif- 
fering in  no  essential  particular  from  an  at- 
tachment by  levy  and  seizure,  except  in  the 
mode  of  enforcement  Bowen  v.  Port  Huron 
Engine  &  Thresher  Co^  80  N.  W.  345,  109 
Iowa,  255. 


As  aa  ez0oatioB  or  process. 

See  "Execution  (Writ  of)";  ' 


•Process." 


As  a  pleading. 

Garnishment  is  a  writ  enabling  a  credi- 
tor to  appropriate  to  the  satisfaction  of  the 
debt  due  him  the  property  of  his  debtor  in 
the  hands  of  the  garnishee,  or  a  debt  owing 
by  the  garnishee  to  the  debtor.  It  is  a  mere 
process,  not  a  pleading,  and  serves  its  pur- 
pose when  it  brings  the  garnishee  before  the 
court.  Consequently  it  is  held  that  a  de- 
murrer to  it  is  frivolous,  and  should  be 
stricken  out  on  motion.  A  garnishment  may 
issue  to  any  number  of  persons,  whether  they 
hold  property,  or  are  indebted  jointly  or  sev- 
erally to  the  debtor.  It  operates  from  its 
service  to  create  a  lien  on  the  property  in  the 
possession  of,  or  the  debt  due  from,  any  or 
all  of  the  garnishees.  Curry  v.  Woodward,  50 
Ala.  258,  260. 

As  a  eoUateral  prooeediag. 

A  garnishment  is  not  a  separate  or  in- 
dependent action,  but  is  incidental  to  the 
original  or  main  action  against  the  defend- 
ant S.  E.  Olson  Co.  V.  Brady,  78  N.  W.  864, 
865,  76  Minn.  8. 

Garnishment  Is  simply  a  proceeding  col- 
lateral to  the  main  action  in  law,  and  is  ex- 
ceedingly informal.  It  cannot  be  made  use 
of  to  compel  the  construction  of  a  will  after 
probate  in  the  probate  court.  Duxbury  v. 
Shanahan,  87  N.  W.  944,  84  Minn.  353. 

As  a  legal  proeeeding. 

A  garnishment  is  not  an  equitable  pro- 
ceeding. It  is  essentially  legal,  assimilated  to 
an  attachment  of  personal  property,  and,  in  Its 
nature  and  operation,  is  the  institution  of  a 
suit  by  a  creditor  against  the  debtor  of  his 
debtor.  The  creditor  may  reach  and  con- 
demn by  this  remedy  only  such  demands  as 
the  debtor  can  enforce  by  an  action  at  law 
in  his  own  name.  Equitable  demands  cannot 
be  reached,  and,  if  a  legal  demand  exists, 
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cemplicated  and  involved  with  matters  strict- 
ly and  purely  of  equitable  cognizance,  which 
must  be  adjusted  if  full  and  complete  Jus- 
tice be  done,  the  parties  will  be  remitted  to 
a  court  of  equity.  1  Brick.  Dig.  175,  §§  313- 
314;  Toomer  v.  Randolph,  60  Ala.  356.  In 
accordance  with  this  principle,  where  there 
has  been  a  sale  of  land  under  a  power  con- 
tained in  a  mortgage,  at  which  the  mortgagee 
becomes  the  purchaser  at  a  bid  less  than  the 
mortgage  debt,  the  portion  of  the  debt  cov- 
ered by  the  bid  is  not  subject  to  garnishment 
since,  though  the  sale  may  be  disaffirmed  by 
the  mortgagee,  until  so  disaffirmed  it  is  bind- 
ing on  the  mortgagor,  and  he  cannot  main- 
tain an  action  at  law  to  enforce  the  same. 
Harris  v.  Miller,  71  Ala.  26,  30. 

As  A  proceeding  in  rem. 

Garnishment  is  in  the  nature  of  a  pro- 
ceeding in  rem,  since  its  aim  is  to  invest  the 
plaintiff  with  the  right  and  power  to  appro- 
priate to  the  satisfaction  of  his  claim  against 
the  defendant  property  of  the  defendant  in 
the  garnishee's  hands,  or  a  debt  due  from  the 
garnishee  to  the  defendant.  Carter  y.  Kosh- 
land  (Or.)  11  Pac.  292. 

Garnishment  is  attachment  in  the  hands 
of  a  third  person,  and  is  thereby  a  species 
of  seizure  by  notice.  The  effect  of  garnish- 
ment is  to  place  the  personal  property  of  the 
debtor  in  the  garnishee's  hands  in  the  cus- 
tody of  the  law  from  the  date  of  service  of 
the  notice  or  summons.  It  is  therefore  a  pro- 
ceeding in  the  nature  of  an  action  in  rem,  as 
well  as  in  personam.  Beamer  v.  Winters,  41 
Kan.  596,  21  Pac.  1078;  Barton  v.  Spencer, 
41  Pac.  605,  607,  3  Okl.  270. 

Garnishment,  like  attachment,  is  a  spe- 
cies of  proceeding  in  rem;  acquires  Jurisdic- 
tion of  the  person  pro  hac  vice,  by  seizing  his 
property,  goods,  or  choses  in  action.  If  it 
cannot  acquire  Jurisdiction  or  control  of  the 
res,  it  needs  must  fail  to  acquire,  through 
such  res,  Jurisdiction  of  the  person.  For  Ju- 
risdiction of  the  person  is  acquired  only 
through  the  res  or  thing.  Louisville  &  N. 
Ry.  Ck>.  T.  Dooley,  78  Ala.  524,  525. 

As  a  statntory  proeeedinK. 

Garnishment  is  a  special  and  extraordi- 
nary remedy,  and  it  can  be  used  only  at  the 
times  and  upon  the  grounds  expressly  au- 
thorized by  statute.  Garnishment  is  not  now 
merely  an  incident  to  an  attachment.  Charles 
P.  Kellogg  &  Co.  V.  Hazlett,  43  Pac  987,  989, 
2  Kan.  App.  525. 

Garnishment  is  a  purely  statutory  pro- 
ceeding, aiming  to  invest  the  plaintiff  with 
the  right  and  power  to  appropriate  satisfac- 
tion of  his  claim  against  the  defendant  for 
debts  due  from  the  garnishee  to  the  defend- 
ant "It  is,  in  fact,"  says  Brake,  "a  suit 
of  the  defendant,  in  the  plaintiff's  name, 
against  the  garnishee,  without  reference  to 


the  defendant's  concurrence,  and,  indeed,  in 
opposition  to  his  will."  MacKelvey  v.  Crock* 
ett,  2  Pac.  386.  387,  18  Nev.  238  (quoting 
Drake,  Attachm.  §  452). 

Proceedings  in  garnishment  are  statu- 
tory. If  there  be  an  answer  admitting  in- 
debtedness, Judgment  may  be  entered  on  the 
answer,  and,  if  there  is  no  answer,  a  condi- 
tional Judgment  may  be  claimed,  and  under 
certain  conditions  made  absolute;  but  where 
the  garnishee  answers,  and  the  answer  is 
controverted,  default  Judgment  can  not  be. 
entered  on  the  failure  of  the  garnishee  to  ap- 
pear,  for  the  statute  makes  no  such  provi- 
sion, and  ordinary  default  and  a  writ  of  In- 
quiry are  not  adapted  to  the  administration 
of  garnishment.  Lehman  Durr  &  Co.  t. 
Hudmon  Bros.,  79  Ala.  532,  535. 

It  is  generally  held  in  this  country  tliat 
garnishment  is  a  purely  statutory  proceed- 
ing, and  cannot  be  pushed  in  its  operation 
beyond  the  statutory  authority  under  which 
it  is  resorted  to.  Duval  County  v.  Charleston 
Lumber  &  Mfg.  Co.  (Fla.)  33  South.  531»  533, 
60  L.  R.  A.  549. 


GAS. 

See  "Natural  Gas.** 

In  the  construction  of  a  lease  providing 
that  the  land  should  be  worked  for  petrole- 
um rock  or  carbon  oil,  and 'should  not  be 
used  for  any  other  purposes,  it  was  held 
that  "gas"  and  "oil"  are  not  synonymous 
terms.    Truby  v.  Palmer  (Pa.)  6  Atl.  74. 

Within  the  meaning  of  Const  art.  207, 
which  declares  that  capital,  machinery,  and 
other  property  employed  in  the  manufacture 
of  fertilizers  and  chemicals  are  exempt  from 
taxation,  gas  for  illuminating  purposes  is 
not  a  chemical  entitled  to  such  exemption. 
The  terms  implied  in  the  article  of  the  Con- 
stitution should  not  be  considered  from  the 
scientific  point  of  view.  Illuminating  gas  is 
not  generally  understood  to  be  a  chemical. 
Shreveport  Gas,  Electric  Light  &  Power  Co. 
V.  Assessor  of  Caddo  Parish,  16  South.  650, 
651,  47  La.  Ann.  65. 

The  word  "gas,"  as  used  in  a  gas  lease, 
is  neither  ambiguous  nor  uncertain  in  mean- 
ing, and  ^it  is  well  understood;  and  evi- 
dence is  inadmissible,  in  construing  the  lease, 
to  show  that  "gas,"  as  so  used,  means  gas 
derived  from  a  gas  well,  and  not  from  an  oil 
well.  Burton  v.  Forest  Oil  Co.,  54  Ati.  266, 
268,  204  Pa.  349. 

The  word  "gas,"  as  used  in  an  act  relat- 
ing to  gas,  water,  and  water  power  compa- 
nies, includes  and  means  natural  and  arti- 
ficial gas  used  for  heating  and  illuminating 
purposes.  P.  &  L.  Dig.  Laws  Pa.  1897,  voL 
3,  col.  185,  8  26. 
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QAM  COMPANT. 

See  "Natural  Gas  Company." 

The  term  ''gas  company/'  as  used  in  tbe 
chapter  relating  to  the  listing  of  personal 
property  for  taxation,  includes  any  person 
or  persons,  Joint-stock  association  or  corpo- 
rations, wherever  organized  or  Incorporated, 
when  engaged* in  the  business  of  supplying 
artificial  gas  for  lighting  or  heating  pur- 
poses to  consumers  within  this  state.  Bates' 
Ann.  St  Ohio  1904,  §  2780-17. 

"A  gas  company  is  a  public  corporation. 
It  cannot  exercise  functions  without  a  fran- 
chise granted  from  the  commonwealth,  for 
public  streets  must  be  occupied,  and  private 
rights  Interfered  with."  Sanderson  ▼.  Com- 
missioners, 3  Pa.  Com.  PI.  1,  6. 

Oas  companies  are  somewhat  public  in 
th^r  nature,  and  owe  a  duty  to  supply  gas 
to  all.  Hagan  ▼.  Fayette  Oas  Fuel  Co.,  21 
Pa.  Co.  Ot  R.  603,  606. 

OAS  ITmif  OS. 

The  distinction  between  gas  fittings  and 
gas  fixtures  is  well  stated  and  explained  in 
Vaughen  y.  Halderman,  83  Pa.  (9  Casey)  622, 
76  Am.  Dec.  622.  Houses  are  considered 
as  finished  by  the  builders  when  the  gas 
fittings,  consisting  of  the  pipes  connecting 
with  the  street  main,  and  carried  up  through 
the  walls  and  ceilings,  are  completed.  The 
fixtures  are  put  up  in  more  or  less  expensive 
style,  according  to  the  taste  and  means  of 
the  persons  who  mean  to  occupy  the  houses, 
whether  as  tenants  or  owners.  If  the  tenant 
puts  them  in,  they  are  his,  and  he  may  re- 
move them,  or  they  may  be  sold  as  his  per- 
sonal property  on  an  execution  by  the  sheriff. 
If  the  owner  sells  the  house,  and  there  is  no 
agreement  to  include  the  fixtures,  the  pur- 
chaser is  not  entitled  to  them,  and  they  can- 
not be  the  subject  of  a  mechanic's  lien  under 
a  statute  giving  a  lien  for  gas  fittings.  Ja- 
rechl  V.  Philharmonic  Soc,  79  Pa.  (29  P.  F. 
Smith)  403,  406,  21  Am.  Rep.  7a 

There  is  a  clear  distinction  between  gas 
fittings  and  gas  fixtures;  the  former  term 
including  all  the  piping  down  to  the  points 
of  opening,  where  chandeliers,  brackets,  etc., 
used  for  lighting,  are  designed  to  be  attach- 
ed, and  the  latter  only  covering  these  at- 
tachments. National  Bank  v.  North,  28  Atl. 
604,  697,  160  Pa.  303. 

OAS  FIXTURES. 

Gas  fittings  distinguished,  see  "Gas  Fit- 
tings." 

The  pipes  which  connect  with  the  street 
main,  and  are  carried  up  through  the  walls 
and  ceilings  of  the  house,  with  openings  at 


the  points  where  It  is  Intended  to  attach  fix- 
tures for  the  purpose  of  lighting  the  rooms 
and  entries,  are  called  "gas  fittings,"  while 
the  chandeliers  and  other  substitutes  for 
lamps  and  candles  are  called  "gas  fixtures," 
and  are  screwed  onto  the  pipes  and  cement- 
ed only  to  prevent  the  escape  of  gas,  and 
may  be  removed  at  pleasure,  without  injury 
either  to  the  fittings  or  to  the  freehold. 
These  gas  fixtures,  whether  stoves,  chande- 
liers, hall,  and  entry  lamps,  drop  lights,  or 
table  lamps,  are  mere  personal  property,  and 
do  not  pass  by.  a  sheriff's  sale  of  the  real 
estate.  Vaughen  v.  Haldeman,  33  Pa.  (9 
Casey)  622,  623,  76  Am.  Dec.  622  (cited  and 
approved  in  Jarechi  v.  Philharmonic  Soc., 
79  Pa.  [29  P.  F.  Smith]  403,  406);  National 
Bank  of  Catasauqua  v.  North,  28  Atl.  694, 
697,  160  Pa.  303. 

Whether  the  term  "gas  fixtures"  in- 
cludes gas  meters,  and  therefore  whether  a 
contract  to  furnish  gas  fixtures  includes  a 
meter,  is  a  question  of  fact,  authorizing  the 
admission  of  evidence  of  a  gas  fitter.  Downs 
V.  Sprague  (N.  Y.)  1  Abb.  Dec.  660,  651. 

OAS  I.EASXS. 

Gas  being  of  a  fugitive  and  volatile  na- 
ture, a  grant  of  it  creates  only  an  inchoate 
right,  which  will  become  absolute  only  upon 
its  reduction  to  possession.  A  lease  to  mine 
gas  is  a  mere  incorporeal  right  to  be  exer- 
cised In  the  land  of  another.  It  Is  a  profit  & 
prendre,  which  may  be  hefd  separate  and 
apart  from  the  land  Itself.  Federal  Oil  Co. 
V.  Western  Oil  Co.  (U.  S.)  112  Fed.  873,  376. 

OAS  MAINS. 

Gas  mains  are  merely  pipes  used  for 
the  purpose  of  distributing  the  gas  and  pres- 
sure to  the  point  of  illumination.  Consolidat- 
ed Gas  Co.  V.  City  of  Baltimore,  62  Md.  688, 
592,  60  Am.  Rep.  237. 

OAS  PUFF. 

A  "Gas  puff,"  as  used  in  connection 
with  dangers  incident  to  a  furnace  stack,  is 
caused  by  an  accumulation  of  gas  near  the 
top  of  the  stack,  mixing  with  the  air,  taking 
fire  and  exploding.  Giles  v.  Jones  &  Laugh- 
11ns,  64  Atl.  280,  281,  204  Pa.  444. 

OAS  WEIiIiS. 

The  sinking  of  gas  wells,  by  the  express 
provisions  of  Act  Feb.  21,  1889,  is  Included 
within  the  word  "mining."  State  v.  Indiana 
&  Ohio  Oil,  Gas  &  Mining  Co.,  22  N.  B.  778, 
780,  120  Ind.  676,  6  L.  R.  A.  679. 

OAS  WOBKS. 

The  term  "gas  works,"  as  used  in  Rev. 
St   8  2485,  providing  that  It  shall  not  be 
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lawful  for  any  council  to  Agree,  by  ordinance, 
contract,  or  otherwise,  with  any  person  or 
persons,  for  the  extension  of  gas  works  for 
supplying  the  corporation  or  its  inhabitants 
with  gas,  etc.,  if  used  for  supplying  gas  at 
the  lamp-posts  in  the  Tillage,  includes  the 
mains  and  pipes  through  which  the  gas  is 
furnished  by  a  company  that  owns  the  whole 
plant,  including  the  right  of  way  where  the 
same  are  laid.  Gas  works  used  only  for 
manufacturing  gas  may  not,  perhaps,  include 
the  mains  and  pipes  that  convey  the  gas  to 
tbe  lamp-posts  and  the  consumer.  Cincin- 
nati Gaslight  &  Coke  Co.  y.  Avondale^  1  N. 
E.  527,  531,  43  Ohio  St  257. 

GASOMETEB. 

A  gasometer  is  a  huge,  alr-tfght  reser- 
voir for  the  storage  of  gas.  It  works  auto- 
matically, and  rises  or  falls  according  to  the 
supply  and  consumption  of  gas.  Consolidat- 
ed Gas  Co.  V.  City  of  Baltimore,  62  Md.  588, 
590,  50  Am.  Rep.  237. 

GASOLINE. 

Gasoline  is  the  most  volatile  of  the  dif- 
ferent oils  composing  crude  petroleum,  and 
consequently  the  most  explosive,  and,  in  the 
process  of  distillation  of  petroleum,  is  the 
oil  driven  off  at  the  lowest  temperature,  so 
tbat  a  prohibition  in  an  insurance  policy 
against  keeping^  petroleum  will  include  the 
keeping  of  gasoline.  Kings  County  Fire 
Ins.  Co.  ▼.  Swigert,  11  111.  App.  590,  59a 

Puroline  and -gasoline,  as  sold  and  used 
for  illuminating  purposes,  are  both  petroleum 
products,  and  both  are  gas-generating  fluids. 
From  the  testimony  of  cbemists  and  other 
experts,  and  of  dealers  in  such  articles,  it 
appears  that  the  difference  of  danger  be-, 
tween  puroline  and  gasoline  of  74  deg.  grav- 
ity is  so  slight  and  insignificant  tbat  it  is 
hardly  measurable  or  even  perceptible.  It 
also  appears  tbat,  in  the  trade,  orders  for 
puroline  are  frequently  and  almost  usually 
filled  by  delivering  74  deg.  gasoline,  and  cir- 
culars issued  and  distributed  all  over  the 
state  by  different  dealers  in  these  articles 
contain  the  statement  tbat  74  deg.  gasoline  is 
of  the  same  gravity  as  puroline.  In  both, 
the  danger  is  not  from  explosion  while  burn- 
ing in  lamps,  but  from  handling  in  the  prox- 
imity of  a  light,  on  account  of  the  gas  which 
they  liberate  and  generate  from  packages 
which  are  not  air-tight,  and  which  gas  is  in- 
flammable. Socola  V.  Chess-Carley  Co.,  1 
South.  824,  826,  39  La.  Ann.  344, 

GATE. 

See  "Beast  Gate";    "Tollgate";    "Safety 
Gates." 

••A  gate  is  a  protection.  It  Is  a  con- 
trivance for  passing  through  a  fence.    It  is  a 


part  of  the  fence,  which  is  defined  to  be  a 
protection;  an  inclosed  structure  of  wood, 
iron,  or  other  material,  intended  to  prevent 
intrusion  from  without,  or  straying  from 
within.  A  gate  is  a  necessary  part  of  such 
inclosing  structure.  It  is  a  part  of  the 
fence."  Per  Beck,  J.,  in  Mackie  v.  Central 
R.  of  Iowa,  6  N.  W.  723,  54  Iowa,  540;  Payne 
V.  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.,  33 
N.  W.  633.  634,  72  Iowa,  214;  West  v.  Mis- 
souri Pac.  Ry.  Co.,  26  Mo.  App.  344,  348; 
Poler  V.  New  York  Cent  R.  Co.,  16  N.  Y. 
476,  480;  Fremont,  B.  &  M.  V.  R.  Co.  v. 
Pounder,  54  N.  W.  509,  510,  36  Neb.  247;  Wa- 
bash R.  Co.  V.  Kinie,  42  111.  App.  272,  274; 
Estes  T.  Atlantic  &  St  L.  R.  Ca»  63  Me.  308, 
809. 

GATHER. 

A  portion  of  the  oath  upon  which  perjury 
was  assigned  was  that  defendant  "heard  and 
saw  M.  getting  and  carrying  away  corn,"  and 
the  negative  averment  was  that  defendant 
"did  not  see  and  hear  M.  gather  and  carry 
away  corn."  Held,  that  the  use  of  the  word 
"gather"  to  negative  "getting"  was  not  sufll- 
cient  cause  for  an  arrest  of  Judgment,  inas- 
much as  the  substance  and  effect  of  the  for- 
mer were  equivalent  to  the  latter.  State  v. 
Raymond,  20  Iowa,  582,  585. 

A  clause  of  a  lease  reserving  to  the  ten- 
ant the  right  to  "gather  the  crop"  after  the 
expiration  of  the  term  means  that  the  ten- 
ant should  be  entitled  to  either  ingress  and 
egress  so  far  as  is  necessary  to  gather  and 
remove  the  crop,  but  does  not  authorize  him 
to  hold  over  and  exclude  the  landlord  after 
the  time  at  which  he  was  to  surrender. 
Stoddard  v.  Hewett,  30  Ark.  156,  159. 

A  will  giving  a  certain  person  a  tract 
of  land,  with  the  crops  thereon,  whether 
"gathered  or  growing"  at  the  time  of  testa- 
tor's death,  means  tbe  crops  made  the  year 
the  testator  died,  and  those  of  the  preceding 
year  remaining  on  the  land,  and  those 
brought  thither  from  other  plantations  to  be 
stored.  Carnagy  v.  Woodcock  (Va.)  2  Munf. 
234,  239,  5  Am.  Dec.  47a 

GAUFFRE  LEATHER. 

Where  the  appearance  of  gauffre  leather 
Indicates  that  it  has  been  advanced  from  the 
condition  oi  a  skin  to  the  condition  of  a 
leather,  it  is  dutiable  as  leather  not  specially 
provided  for,  under  Act  Aug.  28,  1894,  par. 
340.  United  States  v.  Naday  (U.  S.)  92  Fed. 
40. 

GAVELET. 

Gavelet  was  an  ancient  process  of  the 
common  law,  in  use  in  the  law  of  landlord 
and  tenant  for  the  collection  of  rent  from 
a  tenant    It  was  a  form  of  the  writ  of  ces- 


GELDINQ 


8047 


GENERAL 


saTlt,  and  was  In  use  in  Kent  and  London. 
By  ancb  process  tlie  landlord  could  seize  the 
land  Itself  for  rent  in  arrear,  and  hold  it 
until  payment  was  made.  It  has  been  obso- 
lete for  ages,  and  exists  only  In  the  memory 
of  legal  antiquarlM.  Bmlg  t.  Cunningham, 
e2  Md.  458,  460. 

GELDING. 

A  gelding  is  a  castrated  male  horse. 
State  ▼.  Royster,  65  N.  C.  639. 

"A  reference  to  Webster's  Dictionary 
shows  the  noun  'gelding/  as  used  In  our 
language,  to  be  synonymous  with  the  word 
'gilding/  as  used  in  the  Danish  language, 
and  in  all  probability  its  meaning  was  de- 
rived from  that  word,  which  signifies  a  cas- 
trated animal,  rather  than  the  word  'geld- 
ing,' which  is  of  Icelandisb  origin,  and  means 
castration."  The  use  of  the  word  "gilding" 
in  an  indictment  for  the  theft  of  such  an 
animal,  instead  of  the  word  "gelding,"  does 
not  vitiate  the  indictment  Thomas  v.  State, 
2  Tex.  App.  293,  294. 

The  words  "mares,  horses,  or  geldings," 
in  Act  March  15,  1821,  providing  for  the 
payment  of  a  reward  to  any  person  who  shall 
pursue  and  apprehend  any  person  who  shall 
have  stolen  any  mare,  horse,  or  gelding,  etc., 
do  not  include  a  mule.  Commonwealth  v. 
Davidson,  4  Pa.  Dist  R.  172. 

Horse  synonymoiis. 

A  gelding  Is  not  included  in  the  term 
"horse,"  in  a  statute  making  it  criminal  to 
sell  any  horse,  mare,  or  gelding,  and  there- 
fore a  conviction  cannot  be  sustained  in  an 
indictment  charging  the  stealing  of  a  horse 
by  evidence  of  the  stealing  of  a  gelding.  If 
the  descriptive  term  "horse"  alone  had  been 
used,  evidence  that  the  gelding  had  been 
stolen  would  have  been  admissible;  but  as 
the  Legislature  have  thought  proper  to  par- 
ticularize and  define  their  business,  the  con- 
clusion Is  obvious  from-  the  reasoning  em- 
ployed that  in  an  Indictment  under  the  stat- 
ute it  is  necessary  to  be  equally  specific. 
State  V.  Plunket  (Ala.)  2  Stew.  11,  12;  State 
V.  Buckles,  26  Kan.  237,  241. 

"Gelding,"  as  used  in  Pasch.  Dig.  art. 
2409,  providing  for  the  punishment  of  any 
person  who  steals  any  horse,  gelding,  mare, 
colt,  ass,  or  mule,  specifically  describes  a 
particular  species  of  property,  discriminat- 
ing between  a  horse,  gelding,  mare,  coU,  ass, 
or  mule,  as  different  species  of  property,  and 
an  allegation  of  theft  of  a  gelding  is  not 
supported  by  proof  of  theft  of  a  horse. 
"Horse"  and  "gelding"  are  not  synonymous 
terms,  nor  is  gelding  Included  in  the  term 
"horse."  Johnson  v.  State,  16  Tex.  App. 
402,  409;  Jordt  T.  State,  31  Tex.  571,  572,  98 
Am.  Dec.  550. 


In  common  parlance,  the  terms  '^eld- 
ing" and  "horse"  are  often  used  interchange- 
ably, BO  that  under  an  indictment  charging 
the  theft  of  a  gelding,  the  refusal  of  an  In- 
struction that  if  the  proof  showed  the  theft 
of  a  horse,  the  jury  must  acquit  was  not 
error.    State  v.  Ingram,  16  Kan.  14,  19. 

The  term  "gelding"  is  included  within 
the  term  "horse,"  and  therefore  an  indict- 
ment for  stealing  a  horse  is  supported  by 
proof  of  the  theft  of  a  gelding.  Baldwin  v. 
People,  2  111.  (1  Scam.)  304;  State  v.  Don- 
negan,  34  Mo.  67;  People  v.  Butler,  2  Utah, 
504. 

A  gelding  may  be  properly  described  in 
an  Indictment  for  larceny  as  a  horse.  Hook- 
er V.  State,  4  Ohio  (4  Ham.)  848,  349. 

Bldslias. 

An  Indictment  charging  the  theft  of  a 
gelding  cannot  be  construed  to  Include  a 
rldgllng,  1.  e.,  a  half -castrated  animal,  so  as 
to  admit  proof  that  the  animal  stolen  was 
a  ridgling.  Webster  defines  "gelding"  to 
mean  a  eunuch  or  castrated  animal  and  the 
word  "gelt"  means  the  same  thing.  Brlsco 
V.  State,  4  Tex.  App.  219,  221,  30  Am.  Rep. 
162. 

GELT. 

"Gelt"  Is  defined  by  Webster  as  a 
eunuch  or  castrated  animal.  Brlsco  v.  State, 
4  Tex.  App.  219,  221,  30  Am.  Rep.  162. 

GEM. 

Gems  are  valuable  stones  kept  for  curi- 
osity, only,  as  distinguished  from  Jewels, 
which  are  valuable  stones  set  and  prepared 
for  wear.  Cavendish  v.  Cavendish,  1  Brown, 
Ch.  409. 

GENERAL 

The  term  "general"  is  defined  by  Webster 
as  follows:  "Common  to  many  or  the  great- 
est number;  widely  spread;  prevalent;  ex- 
tensive, though  not  universal."  Piatt  v. 
Craig,  63  N.  E.  594,  595,  66  Ohio,  76;  Keon 
V.  State,  53  N.  W.  595,  596;  597,  35  Neb.  676, 
878.  17  L.  R.  A.  821;  McCorkendale  v.  Mc- 
Corkendale,  82  N.  W.  754,  111  Iowa.  314; 
Van  Horn  v.  Van  Horn,  77  N.  W.  846,  848, 
107  Iowa,  247,  45  L.  R.  A.  93;  Duffy  v. 
Duffy,  87  N.  W.  500,  501,  114  Iowa,  (581; 
Watson  V.  Richardson,  80  N.  W.  407,  414, 
110  Iowa.  673. 

"General,"  as  used  in  the  Code,  relating 
to  the  effect  of  the  general  and  notorious 
recognition  of  illegitimate  children  by  a  fa- 
ther, is  not  equivalent  to  "universal."  Web- 
ster says  that  the  word  "general"  means 
extensive,  though  not  universal.  A  limited 
and  partial  recognition  is  a  general  one,  for 
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eyerytfalng  is  limited  and  partial  which  is 
not  universal  Blair  v.  Howell,  28  N.  W. 
199,  200,  68  Iowa,  619. 

"General"  means  not  specific,  vague,  in- 
definite. Cribbs  T.  Benedict,  44  a  W.  707, 
711,  64  Ark.  555. 

Notorioiui  distlnsiilske^ 

See  ••Notorious." 

Public  synonymoiui* 

The  terms  "public"  and  "generar  are 
sometimes  used  as  synonymous,  meaning 
merely  that  which  concerns  a  multitude  of 
persons.  Stockton  v.  Williams  (Mich.)  1 
Doug.  546,  570  (citing  Greenl.  Ev.  152). 

Unity  imported. 

The  words  "Joint"  and  ••general"  Im- 
port unity,  as  distinguished  from  the  word 
•'separate,"  which  implies  division  and  dis- 
tribution. Merrill  v.  Pepperdine,  36  N.  B. 
921,  922,  9  Ind.  App.  416. 

GENERAI.  AOOEPTANOXL 

A  general  acceptance  of  a  bill  is  an  ac- 
ceptance according  to  the  tenor  of  the  bill, 
and  not  qualified  by  any  statement  or  con- 
dition.   Rowe  V.  Young,  2  Brod.  &  B.  180. 

By  a  general  acceptance,  the  acceptor 
undertakes  to  pay  the  bill  at  any  place 
where  he  may  be  called  upon.  By  a  special 
acceptance,  he  undertakes  to  pay  at  the  place 
named  in  the  bill.  Gowie  v.  Halsall,  4  Barn. 
&  Aid.  197,  198. 

••In  Story  on  Bills,  9  239,  it  is  said  that 
an  acceptance  is  geuerai  when  it  imports 
an  absolute  acceptance  precisely  in  conform- 
ity to  the  tenure  of  the  bill  Itself.  It  is  con- 
ditional or  qualified  when  it  contains  a 
qualification,  limitation,  or  condition  differ- 
ent from  what  is  expressed  on  tlie  face  of 
the  bill,  or  from  what  the  law  implies  upon 
a  general  acceptance.  It  is  qualified  when 
the  drawee  absolutely  accepts  the  bill,  but 
makes  it  payable  at  a  different  time  or 
place,  or  for  a  different  firm,  or  in  a  differ- 
ent mode  from  that  which  is  the  tenure  of 
the  bill."  Todd  v.  Bank  of  Kentucky,  67 
Ky.  (8  Bush)  626,-  628. 

An  acceptance  to  pay  at  a  particular 
place  is  a  general  acceptance,  unless  it  ex- 
pressly states  that  the  bill  is  to  be  paid  there 
only,  and  not  elsewhere.  Ann.  Codes  &  St. 
Or.  1901,  §  4542;  Code  Supp.  Va.  1898,  { 
2841a;   Rev.  Codes  N.  D.  1899,  %  1055. 

GENERAI*  ACT. 

See  ••General  Law.** 

OENEBAI.  ADMINISTBATOR. 

General  administrators  are  of  two  kinds: 
(1)  When  the  grant  of  administration  is  un- 


limited, and  the  administrator  Is  required  to 
administer  the  whole  estate  under  the  in- 
testate laws;  (2)  when  the  grant  is  made 
with  the  annexation  of  the  will  which  is 
the  guide  to  the  administrator  to  administer 
and  distribute  the  estate.  Clemens  t.  Walk- 
er, 40  Ala.  189,  198  (quoting  Bouv.). 

GENERAI.  AFFIRMATIVE  CHARGE. 

The  ••general  affirmative  charge,"  strict- 
ly speaking,  is  without  hypothesis,  and  im- 
peratively directs  the  verdict;  but,  in  the 
common  parlance  of  the  bench  and  bar,  a 
charge  with  hypothesis,  ••if  the  Jury  believe 
the  evidence,*'  they  will  find  so  and  so,  ia 
also  known  as  the  ••general  affirmative 
charge,"  though  the  phrase  ••with  hypothesis" 
is  often  added  in  naming  such  an  instruction. 
Hence  an  exception  that  the  court  refused 
to  give  the  general  affirmative  charge  in 
favor  of  defendant  is  too  indefinite  to  au- 
thorize its  consideration  on  appeal.  Dan- 
nelley  y.  State,  30  South.  452,  130  Ala«  132. 

GENERAI.  AGENOT  OR  AGENT. 

A  general  agent  is  one  who  is  employed 
to  transact  every  business  of  a  particular 
kind.  Gibson  v.  J.  Snow  Hardware  Co.. 
10  South.  304,  307,  94  Ala.  346;  Edwards 
V.  Home  Ins.  Co.,  73  S.  W.  881,  885.  100  Mo. 
App.  695  (citing  Butler  v.  Maples,  76  U.  S. 
[9  Wall.]  766,  19  L.  Ed.  822);  Lobdell  v.  Ba- 
ker, 42  Mass.  (1  Mete.)  193.  202,  35  Am.  Dec. 
358. 

A  general  agent  is  an  agent  who  is  em- 
powered to  transact  all  the  business  of  his 
principal  of  a  particular  kind  or  in  a  particu- 
lar place.  Baldwin  v.  Tucker  (Ky.)  65  S. 
W.  841,  842,  57  L.  R.  A.  451;  South  Bend  Toy 
Mfg.  Co.  V.  Dakota  Fire  &  Marine  Ina  Co., 
52  N.  W.  806,  867,  3  S.  D.  205;  Sawln  v. 
Union  Bldg.  &  Sav.  Ass'n,  64  N.  W.  401,  403, 
95  Iowa,  477;  Robinson  v.  iEtna  Ins.  Co.,  30 
South.  665,  666.,  128  Ala.  477;  British  &  A. 
Mortg.  Co.  V.  Cody.  33  South.  832,  834,  135 
Ala.  622;  Pacific  Biscuit  Co.  v.  Dugger,  67 
Pac.  32,  40  Or.  362;  Scott  v.  McGrath  (N. 
Y.)  7  Barb.  53,  55;  Ruby  v.  TalDott,  21^  Pac. 
72,  77,  6  N.  M.  251,  3  L.  R.  A.  724;  First  Nat 
Bank  of  Macon  v.  Nelson,  38  Ga.  391,  399, 
95  Am.  Dec.  400;  Union  Stockyard  &  Transit 
Co.  V.  Mallory,  Son  &  Zimmerman  Co.,  157 
111.  554.  41  N.  B.  888,  891,  48  Am.  St  Rep. 
341;  Halladay  v.  Underwood,  90  111.  App. 
130.  132. 

••A  general  agency  exists  when  there  is 
a  delegation  to  do  all  acts  connected  with  a 
particular  trade,  business,  or  employment" 
Great  Western  Min.  Co.  v.  Woodmas  of 
Alston  Min.  Co.,  20  Pac.  771,  773.  12  Colo. 
46.  13  Am.  St  Rep.  204;  Western  Homestead 
&  Irrigation  Ck).  v.  First  Nat  Bank,  47  Pac. 
721,  724,  9  N.  M.  1;  Fishbaugh  v.  Spunaugle, 
92  N.  W.  58,  59,  118  Iowa,  337;  Trundy  v. 
Fan-ar,  32  Me.  225,  227, 
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By  "a  general  agent"  is  understood  not 
merely  a  person  substituted  In  the  place  of 
another  for  transactli^g  all  manner  of  busi- 
ness, but  a  person  whom  a  man  puts  in  his 
place  to  transact  all  his  business  of  a  par- 
ticular kind,  as  to  buying  and  selling  certain 
kinds  of  wares,  to  negotiate  certain  con- 
tracts, and  the  like.  Jaques  v.  Todd  (N.  Y.) 
3  Wend.  83,  90;  Loudon  Say.  Fund  Soc.  y. 
Hagerstown  Say.  Bank,  36  Pa.  (12  Casey) 
498,  78  Am.  Dec.  300;  De  Turck  y.  Matz,  36 
AtL  861,  863,  180  Pa.  347. 

General  agency  implies  authority  in  the 
agent  to  act  generally  in  all  the  business 
usually  conducted  by  the  principal.  Bir- 
mingham Mineral  R.  Co.  y.  Tennessee  Coal, 
Iron  &  R.  Co.,  28  South.  679,  682,  127  Ala. 
137. 

By  Comp.  Laws,  i  3980,  a  general  agent 
is  defined  as  one  who  is  intrusted  by  the 
principal  with  the  possession  of  the  thing 
sold,  and  who  has  authority  to  receiye  the 
price.  Schull  y.  New  Birdsall  Co.,  86  N.  W. 
654,  655,  15  S.  D.  8. 

Comp.  Laws,  §  6463,  permitting  a  sum- 
mons on  a  corporation  garnishee  to  be  sery- 
ed  "on  the  president,  cashier,  secretary, 
treasurer,  general  or  special  agent,  superin- 
tendent, or  other  principal  officer,"  while 
yery  Indefinite,  does  not  mean  eyery  man 
who  is  intrusted  with  a  commission  or  an 
employment,  but  means  agents  who,  either 
generally  or  in  respect  to  some  particular 
department  of  the  corporate  business,  haye 
a  controlling  authority,  either  general  or  spe- 
cial. Lake  Shore  &  M.  S.  Ry.  Co.  y.  Hunt, 
39  Mich.  469,  471. 

The  terms  "general  agent"  and  "spe- 
cial agent*'  are  relative.  An  agent  may  haye 
power  to  act  for  his  principal  in  all  matters. 
He  is  then  strictly  a  general  agent.  He  may 
haye  power  to  act  for  him  in  particular  mat- 
ter&  He  is  then  a  special  agent.  But  with- 
in the  scope  of  such  particular  matters  his 
powers  may  be  general,  and  with  reference 
thereto  he  is  a  general  agent.  The  term 
"general  agent'*  includes  one  authorized  to 
make  sales  of  his  principal's  machinery  in 
certain  localities,  and  hence  notice  to  him  of 
defects  in  a  machine  was  notice  to  the  prin- 
cipal. Springfield  Engine  &  Thresher  Co.  y. 
Kennedy,  34  N.  E.  856,  850,  7  Ind.  App.  502. 

General  manager  synonymoiis. 

The  termff  "general  manager"  and  "gen- 
enl  agent,"  when  applied  to  a  railroad  com- 
pany, are  synonymous.  The  general  agent 
of  such  a  company  is  virtually  the  corpora- 
tion Itself,  and  therefore  has  authority  to 
bind  the  company  for  the  expenses  of  board 
and  attendance  for  an  injured  brakeman. 
Atlantic  &  P.  R.  Co.  y.  Reisner,  18  Kan.  458^ 
46a 


ZBsvrajftoo  oompaiiy. 

A  general  agent  of  an  Insurance  com- 
pany is  one  who  is  authorized  to  accept  risks 
and  settle  terms  of  insurance,  and  to  carry 
them  into  effect  by  issuing  and  renewing  pol- 
icies. Walsh  y.  Hartford  Fire  Ins.  Co.  (N. 
Y.)  9  Hun,  421,  428. 

In  the  Insurance  business  an  agent  is 
termed  a  general  agent  rather  with  reference 
to  the  geographical  extent  of  his  authority, 
in  contradistinction  to  a  local  agent,  who  may 
have  original  powers,  though  exercising  them 
within  more  restricted  limits.  Syndicate  Ins. 
Co.  y.  Catchings,  16  South.  46,  50,  104  Atl. 
17a 

The  extent  of  territory  which  is  to  be 
the  field  of  agency  of  an  Insurance  agent  is 
no  test  of  the  extent  of  the  agent's  author- 
ity within  that  field.  His  operations  may  in- 
clude the  whole  United  States,  and  yet  his 
powers  be  special  and  limited.  On  the  other 
hand,  his  field  or  operations  may  be  confined 
to  a  single  county  or  city,  and  yet  his  au- 
thority within  that  field  be  unlimited.  Er- 
mentrout  y.  Oirard  Fire  &  Marine  Ins.  Co., 
63  Minn.  305,  65  N.  W.  635,  30  L.  R.  A.  346, . 
56  Am.  St.  Rep.  481.  The  fact  that  a  receipt 
for  a  premium  given  by  an  agent  bore  the 
words  "district  agent"  did  not  show  that  he 
was  a  general  agent  Cyrenius  v.  Mutual 
Life  Ins.  Co.,  46  N.  Y.  Supp.  549,  553,  18 
App.  Div.  599. 

A  general  agent  of  an  insurance  com- 
pany, within  the  meaning  of  Acts  1895,  p. 
80,  taxing  insurance  agents,  is  one  who  rep- 
resents any  insurance  company  In  the  state, 
or  who  exercises  general  supervision  over  the 
business  of  such  insurance  company,  or  over 
local  agents  in  the  state,  or  subdivision  of 
the  state.  Eichlitz  v.  State,  46  S.  W.  643, 
39  Tex.  Cr.-  R.  486. 

Agents  appointed  by  an  insurance  com- 
pany, and  supplied  with  blank  policies  prop- 
erly signed  by  the  company,  which  they  were 
authorized  to  fill  up,  countersign,  and  deliv- 
er to  the  assured,  were  constituted  the  gen- 
eral agents  of  the  insurers  in  the  matter  of 
soliciting  and  accepting  risks,  agreeing  upon 
and  settling  the  terms  of  insurance,  and  car- 
rying the  same  into  effect  by  issuing  the 
policies.  Continental  Ins.  Co.  v.  Ruckman, 
20  N.  B.  77.  79,  127  111.  364,  11  Am.  St  Rep. 
121. 

The  powers  of  insurance  agents  to  bind 
their  companies  are  varied  by  the  character 
of  the  functions  they  are  employed  to  per- 
form. Their  powers  in  this  respect  may  be 
limited  by  the  companies.  The  parties  deal- 
ing with  them  as  to  matters  within  the  real 
or  apparent  scope  of  their  agency  are  not  af- 
fected by  such  limitations  unless  they  had 
notice  of  the  same.  An  insurance  agent 
clothed  with  authority  to  make  contracts 
and  to  issue  policies  stands  In  the  stead  of 
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the  company  to  the  assured.  His  acts  and 
declarations  in  reference  to  such  business  are 
the  acts  and  declarations  of  the  company. 
Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  720, 
728.  And  such  an  agent  is  the  general  agent 
of  the  company.    Phenix  Ins.  Go.  v.  Bowdre, 

7  South.  596,  598,  67  Miss.  620,  19  Am.  St 
Rep.  826. 

Partner. 

Where  a  partnership  was  engaged  in  the 
purchase  and  sale  of  sheep,  the  purchases 
being  intrusted  to  one  of  the  partners,  he 
was  a  general  agent  of  the  members  of  the 
firm,  and  his  knowledge  as  to  the  condition 
of  sheep  purchased  was  the  knowledge  of  all 
the  partners;  and  the  fact  that  he  sold  out 
his  interest  to  his  associates  before  they  sold 
the  sheep  did  not  divest  such  associates  of 
their  previous  knowledge,  or  affect  their  re- 
sponsibility, on  its  being  shown  that  the 
sheep  were  diseased,  although  they  had  no 
actual  knowledge  of  such  disease.  Jeffrey  v. 
Bigelow  (N.  Y.)  18  Wend.  518,  520,  28  Am. 
Dec.  476. 

.    Power  to  sell* 

A  general  and  special  agency  to  trans- 
act all  manner  of  business  does  not  neces- 
sarily Include  the  power  to  sell  real  estate. 
Hodge  V.  Combs,  66  U.  S.  (1  Black)  192,  194, 
17  L.  Ed.  157. 

The  mere  fact  that  one  constitutes  an- 
other his  '^general  and  special  agent  to  do 
and  transact  all  manner  of  business''  does 
not  necessarily  authorize  the  agent  to  sell 
stocks  or  other  property  of  the  principal. 
If,  however,  it  should  appear  that  the  pa- 
per was  presented  as  a  power  of  attorney  to 
transfer  the  stock  on  the  books,  and  if  a 
transfer  had  been  made  on  the  faith  of  its 
sufficiency  to  one  who  had  paid  a  valua- 
ble and  full  consideration,  a  case  would 
have  been  presented  which  might  have  call- 
ed for  a  liberal  construction  of  the  vague 
and  indefinite  instrument.  In  this  case,  how- 
ever, none  of  these  facts  appeared,  and  con- 
sequently the  court  made  no  definite  decision 
on  what  construction  the  paper  might  be 
constrained  to  yield  under  such  circumstan- 
ces. Hodge  V.  Combs,  66  U.  8.  (1  Black) 
192,  194,  17  L.  Ed.  157. 

Special  distlnsiilslied. 

'*The  distinction  between  a  general  and 
special  agent  is  well  settled.  The  acts  of 
the  former  bind  the  principal,  whether  in 
accordance  to  his  instructions  or  not.  Those 
of  the  latter  do  not,  unless  strictly  within 
his  authority.    Bossiter  v.  Rossiter  (N.  Y.) 

8  Wend.  494,  497,  24  Am.  Dec.  62. 

•*The  difference  between  a  general  and 
a  special  agent  is  si^id  to  be  this:  The  for- 
mer is  appointed  to  act  in  the  affairs  of  his 
principal   generally,  and   the   latter  to  act 


concerning  some  particular  object  In  the 
former  case  the  principal  will  be  bound  by 
the  acts  of  his  agent  within  the  scope  of  the 
general  authority  conferred  on  him,  although 
the  acts  are  violative  of  his  private  instruc- 
tions and  directions.  In  the  latter  case.  If 
the  agent  exceeds  the  special  authority  con- 
ferred on  him,  the  principal  is  not  bound  by 
the  acts."  Wood  v.  McOain,  7  Ala.  800,  804, 
42  Am.  Dec.  612. 

The  distinction  between  general  and  spe- 
cial agency  Is  sometimes  very  unsatisfactory. 
The  Supreme  Court  of  the  United  States,  in 
Butler  V.  Maples,  76  U.  S.  (9  WalL)  766, 
19  L.  Ed.  822,  defined  the  difference  in  these 
words:  "The  distinction  between  the  two 
kinds  of  agencies  is  that  the  one  is  created 
by  power  given  to  do  acts  of  a  class,  and  the 
other  by  power  to  do  individual  acts  only." 
Whether,  therefore,  an  agency  is  general  or 
special,  is  wholly  Independent  of  the  ques- 
tion whether  the  power  to  act  within  the 
scope  of  the  authority  given  is  unrestricted, 
or  whether  It  Is  restrained  by  instructions  or 
conditions  imposed  by  the  principal  relative 
to  the  mode  of  its  exercise;  and,  where  a 
general  railroad  attorney  has  power  to  em- 
ploy local  attorneys,  be  is  a  general  agent, 
and  his  act  in  employing  a  local  attorney  at  a 
yearly  salary  will  be  binding  on  his  principal. 
Cross  V.  Atchison,  T.  &,  S.  F.  By.  Co.,  42  S. 
W.  675,  679,  141  Mo.  132. 

The  distinction  between  a  general  and 
special  agent,  as  stated  by  Wait  in  his  work 
on  Law  and  Practice,  vol.  1,  p.  215,  is:  "A 
general  agent  is  one  who  is  authorized  to 
transact  all  the  business  of  his  principal,  or 
all  his  business  of  some  particular  kind  or 
at  some  particular  place.  The  principal  will 
be  bound  by  the  acts  of  a  general  agent,  if 
the  latter  acted  within  the  usual  and  ordi- 
nary scope  of  the  business  in  which  he  was 
employed,  notwithstanding  he  may  have  vio 
lated  the  private  instructions  which  the  prin- 
cipal may  have  given  him,  provided  that 
the  person  dealing  with  such  agent  was  igno- 
rant of  such  violation,  and  that  the  agent 
exceeded  his  authority.  The  authority  of 
an  agent  being  limited  to  a  particular  busi- 
ness does  not  make  it  special.  It  may  be  as 
general  in  regard  to  that  as  though  its  range 
were  unlimited.  A  special  agent  is  one  who 
is  authorized  to  do  one  or  more  specific  acts 
in  pursuance  of  instructions,  or  within  re- 
strictions necessarily  implied  from  the  act  to 
be  done.  The  principal  is  not  bound  by  the 
acts  of  a  special  agent  if  he  exceeds  the 
limits  of  his  authority.  It  is  the  duty  of 
every  person  who  deals  with  a  special  agent 
to  ascertain  the  extent  of  the  agent's  au- 
thority before  dealing  with  him.  If  this  is 
neglected,  such  person  will  deal  at  his  peril, 
and  the  principal  will  not  be  bound  by  any 
act  which  exceeds  the  particular  authority 
given."  And  hence  an  agent  authorized  to 
purchase  wheat  for  his  prlncipalt  using  sacks 
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belonging  to  such  principal,  and  furnished 
with  a  warehouse  owned  or  used  by  the 
principal,  but  privately  instructed  to  purchase 
for  cash  only,  is  a  general  and  not  a  spe- 
cial agent,  and  his  principal  is  bound  by  his 
purchase  of  wheat  on  credit  of  one  igno- 
rant of  the  limitation  on  his  authority.  Cru- 
zan  T.  Smith,  41  Ind.  288,  297. 

A  general  agent  is  usually  authorized 
to  do  all  acts  connected  with  the  business  or 
employment  in  which  he  is  engaged,  while  a 
special  agent  is  one  authorized  to  do  specific 
acts  in  pursuance  of  particular  instructions, 
or  with  restrictions  necessarily  implied  from 
the  act  to  be  done;  but  in  either  case,  if  the 
agent  exceeds  the  authority  conferred,  his 
acts  will  not  bind  the  principal.  Godshaw  y. 
J.  N.  Struck  &  Bro.,  58  S.  W.  781,  109  ii.y. 
285,  51  L.  R.  A.  668. 

A  general  agency,  as  used  in  Code  Giy. 
Proc.  1883,  S  40,  providing  that,  in  a  suit 
against  a  corporation,  service  may  be  made 
on  the  president,  cashier,  treasurer,  or  gen- 
eral agent,  exists  where  there  is  a  delega- 
tion to  the  agent  to  do  all  the  acts  connected 
with  a  particular  trade,  business,  or  employ- 
ment. A  special  agency  exists  where  there 
is  a  delegation  of  authority  to  do  a  single  act, 
and,  while  the  powers  of  a  general  agent 
may  be  liberally  construed,  those  of  a  spe- 
cial agent  are  limited  by  the  terms  in  which 
they  are  conferred,  and  he  takes  nothing  by 
implication.  The  terms  "general  or  special 
agent,'*  as  used  in  designating  an  ofQcer  of 
a  corporation  on  whom  service  may  be  made, 
are  very  indefinite;  but  they  evidently  mean 
agents  who,  either  generally,  or  in  respect 
to  some  imrticular  department  of  the  cor- 
porate business,  have  a  controlling  authority, 
either  general  or  special.  A  person  employ- 
ed by  a  mining  corporation  to  oversee  the 
laborers  and  to  keep  their  time,  and  to  per- 
form the  duties  of  shift  boss,  and  who,  in 
the  absence  of  the  general  agent,  employed 
men,  and  bought  supplies  for  them,  and  paid 
them  their  wages,  and  reported  bis  acts  and 
doings  to  the  general  agent,  but  made  no 
communications  to  the  company  direct,  and 
kept  no  books  and  had  no  office,  and  was  not 
held  out  by  the  company  as  an  agent,  and  did 
not  represent  himself  to  be  an  agent,  was 
not  a  general  agent,  within  the  meaning  of 
the  statute,  as  his  duties  and  powers  were 
limited,  and  not  in  any  manner  connected 
with  the  general  management  and  supervi- 
sion of  the  affairs  of  the  company.  Great 
Western  Min.  Co.  v.  Woodmas  of  Alston  Min. 
Co.,  20  Pac.  771,  773,  774,  12  Colo.  46,  13  Am. 
St  Rep.  204. 

The  word  "general"  has  a  very  broad 
significance  to  the  layman,  and,  when  we 
recognize  the  difficulty  which  courts  ex- 
perience in  their  attempts  to  determine  what 
is  a  general  agent,  and  the  extent  and  limi- 
tations of  his  powers,  it  can  be  very  readily 


seen  that  the  use  of  the  term  "general 
agency"  in  an  instruction  would  tend  to  mis- 
lead the  jury,  and  that  they  would  naturally 
infer  that  the  agent  had  a  greater  authority 
than  the  law  would  imply.  Merchants'  In- 
surance Co.  V.  New  Mexico  Lumber  Co.,  61 
Pac.  174,  180,  10  Colo.  App.  223. 

Train  oondvotor. 

The  conductor  of  a  train,  so  far  as  con- 
cerns the  direct  and  immediate  management 
of  the  train  when  it  is  out  on  the  road,  is, 
in  the  absence  of  some  superior  officer,  the 
general  agent  of  the  company,  and,  as  such 
agent,  is  empowered  to  employ  surgical  as- 
sistance when  a  brakeman  of  his  train  is 
injured  while  the  train  is  out  on  the  road, 
and  where  there  is  no  superior  officer  pres- 
ent, and  there  is  an  immediate  necessity  for 
surgical  treatment.  Terre  Haute  &  I.  R.  R. 
Co.  V.  McMurray,  98  Ind.  858,  868,  49  Am. 
Rep.  752. 

OENEBAI.  APPEABANOXL 

A  general  appearance  waives  all  ques- 
tion of  the  service  of  process.  It  is  equiva- 
lent to  personal  service.  Creighton  v.  Kerr. 
87  U.  S.  (20  Wall.)  8,  12,  22  L.  Ed.  309. 
Where  defendant  stipulated,  by  its  solicitor, 
to  file  an  answer  to  an  amended  bill  upon 
the  merits  in  consideration  of  an  extension 
of  time  given  it  for  that  purpose,  and,  in 
pursuance  thereof,  to  file  such  answer,  it  vol- 
untarily submitted  Itself  to  the  Jurisdiction 
of  the  court  Seattle,  L.  S.  &  B.  R.  Co.  v. 
Union  Trust  Oo.  (U.  S.)  79  Fed.  179.  187,  24 
C.  C.  A.  512. 

A  general  appearance  is  not  of  Itself  a 
waiver  of  the  right  to  object  to  a  defect 
in  a  process..  In  re  Shelton  St.  Ry.  Co.,  39 
Atl.  446,  447,  70  Conn.  329  (citing  Payne  v. 
Farmers'  &  Citizens'  Bank,  29  Conn.  415). 

An  appearance  to  file  an  affidavit  for 
defense,  and  argue  a  rule  for  Judgment,  is 
a  general  appearance.    Hoffman  v.  Kramer, 

3  Pa.  Dist.  R.  238. 

Where  the  transcript  of  the  Justice  of 
the  peace  showed  an  appearance  by  an  at- 
torney on  a  motion  to  quash  the  attachment, 
it  will  be  regarded  as  an  appearance  in  gen- 
eral, and  the  defendant  will  be  estopped  from 
a  motion  to  dismiss  the  case  when  taken 
to  the  district  court  on  an  appeal  for  the 
want  of  personal  service.  Deshler  v.  Foster 
(Iowa)  Morris,  403. 

Taking  an  appeal  or  suing  out  a  writ 
of  error  from  an  inferior  court  to  an  in 
termedlate  court,  which  tries  the  same  dc 
novo,  constitutes  a  general  appearance  in  the 
intermediate  court  Louisville  &  N.  R.  Co 
V.  S.  D.  Chestnut  &  Bro.  (Ky.)  72  8.  W. 
351,  353  (citing  3  Cyc.  flO;  Grace  v.  Taylor, 

4  Ky.  [1  Bibb]  330;  LiUard  T.  Brannin,  91 
Ky.  511,  16  S.  W.  849). 
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Where  a  defendant  appears  and  asks 
relief  which  can  be  granted  only  on  the 
hypothesis  that  the  court  has  Jurisdiction, 
the  appearance  is  general,  and  he  submits 
to  the  Jurisdiction.  But  if  the  granting  of 
the  relief  would  be  consistent  with  a  want 
of  Jurisdiction,  the  appearance  is  special. 
Therefore  an  appearance  by  a  defendant  in 
attachment,  who  has  not  been  served  with 
process,  to  move  to  discharge  the  attach- 
ment for  want  of  Jurisdiction,  on  the  ground 
that  the  action  was  brought  in  the  wrong 
county,  is  a  special  appearance,  and  hence 
is  not  a  waiver  of  the  failure  to  serve  pro- 
cess. Belknap  y.  Charlton,  34  Pac.  758,  7£>9, 
25  Or.  41. 

A  motion  to  set  aside  a  Judgment  on 
the  ground  that  the  summons  was  not  serv- 
ed on  defendant  is  not  a  general  appearance, 
though  defendant's  attorney  did  not  qualify 
his  signature  by  saying,  ''Attorney  for  the 
purpose  of  this  motion  only."  Noble  v.  Cran- 
dall,  2  N.  Y.  Supp.  265,  49  Hun,  474. 

GEITERAI.  APPBAISEBS. 

The  term  "general  appraisers"  Is  the 
name  generally  used  to  designate  the  ap- 
praisers appointed  under  Act  Gong.  March  3, 
1851,  directing  that  four  appraisers  should 
be  appointed  to  afford  aid  and  assistance  in 
the  appraisement  of  merchandise  imported. 
Oibb  V.  Washington  (U.  8.)  10  Fed.  Gas.  288. 
289. 

GENEBAI.  ASSEMBI.Y. 

As  court,   see  "Court** 

The  term  "Legislature"  is  synonymous 
with  "General  Assembly/'  St^te  v.  Gear,  5 
Ohio  Dec  6d9. 

GENEBAI.  ASSIGNMENT. 

A  general  assignment  is  not  the  conduct 
or  management  of  the  corporate  business, 
but  its  termination  and  destruction.  It  is 
not  the  disposition  of  the  corporate  property 
which  must  be  made  from  time  to  time  to 
carry  on  the  corporate  business,  but  the 
termination  and  destruction  of  the  power 
to  make  such  disposition.  It  is  not  the  pay- 
ment of  the  corporate  deed,  but  ordinarily 
it  is  an  assertion  that  they  cannot  be  paid, 
and  hence  does  not  hold  within  the  implied 
powers  of  the  board  of  directors.  In  re 
Bates  Mach.  Go.  (U.  S.)  91  Fed.  625,  62a 

As  A  transfer  of  all  property. 

The  term  "general  assignment,**  in  its 
ordinary  legal  significance,  means  an  assign- 
ment by  a  debtor  transferring  all  of  his 
property  in  general  terms  to  an  assignee 
In  trust  for  all  his  creditors.  Royer  Wheel 
Go.   T.   Fielding,    101    N.    Y.   504,   b  N.    E. 


431;  Tiemeyer  v.  Turnquist,  85  N.  T.  516, 
522,  39  Am.  Rep.  674;  Brown  ▼.  Guthrie, 
18  N.  B.  254,  255,  110  N.  Y.  435;  Knapp 
V,  McGowan,  96  N.  Y.  75,  87;  People  v. 
Mercantile  Credit  Guarantee  Co.,  67  N.  Y. 
Supp.  447,  453,  55  App.  Div.  594. 

The  term  "general  assignment"  means  a 
transfer  to  an  assignee  of  all  the  property, 
or  substantially  all  the  property,  of  a  failing 
or  insolvent  debtor  for  the  benefit  of  his 
creditors  at  large,  making  no  discrimination 
or  preference  among  them.  Halsey  v.  Con- 
nell,  20  South.  445,  111  Ala.  221. 

A  general  assignment  is  one  by  which 
the  grantor  conveys  substantially  all  his 
property  which  is  subject  to  legal  process 
from  the  courts  of  the  state  in  which  he 
resides.  Longmire  v.  Goode^  88  Ala.  577, 
57a 

*'A  general  assignment  is  an  assignment 
of  all  one's  assets  to  an  assignee  for  the 
benefit  of  creditors.  It  is  the  completeness 
of  the  transfer  that  gives  it  character.*' 
Warner  v.  Littlefleld,  60  N.  W.  721,  725,  89 
Mich.  829. 

A  general  assignment,  as  known  to  the 
common  law,  is  defined  by  Burrill  as  an  as- 
signment by  which  all,  or  substantially  all, 
the  debtor's  property  is  appropriated  for  the 
benefit  of  either  one  or  more  preferred  cred- 
itors, or  of  the  creditors  at  large,  nuide  oy 
a  debtor  in  declining  or  insolvent  circum- 
stances. Anniston  Loan  &  Trust  Co.  v. 
Ward,  18  South.  937,  938,  108  Ala.  85;  Bank 
of  Opelika  v.  Kiser,  24  South.  11,  13, 119  Ala. 
194. 

It  is  of  the  very  nature  and  essence  of 
a  general  assignment  for  the  benefit  of  cred- 
itors that  it  shall  pass  all  pi-operty  and  rights 
of  property  capable  of  assignment  or  trans- 
fer, whether  the  title  or  interest  of  the 
assignor  be  legal  or  equitable.  If  the  as- 
signor has  property  or  rights  which  are 
legal  assets  (assets  which  may  be  reached 
by  legal  process  and  subject  to  the  payment 
of  debts),  and  he  applies  them  to  pay  or  to 
secure  particular  creditors,  having  and  re- 
taining assets  of  considerable  value,  wiiich 
are  equitable,  in  which  he  has  a  beneficial 
interest,  the  legal  title  outstanding  in  an- 
other, in  trust  for  him,  the  assignment  or 
transfer  of  the  legal  assets  is  but  a  partial, 
and  not  a  general,  assignment  Bank  of 
Opelika  y.  Kizer,  24  South.  11,  13,  119  Ala. 
194. 

A  general  assignment,  within  the  mean- 
ing of  Pamph.  Acts  189&-97,  pp.  1089,  1090, 
entitled  *'An  act  to  further  define  general  as- 
signments, and  prevent  fraudulent  disposi- 
tions of  property,"  is  a  voluntary  transfer 
by  a  debtor  of  all,  or  substantially  all,  of 
his  property  subject  to  the  payment  of  debts, 
for  the  security  of  one  or  more  creditors 
in  preference  to  others.    Builders*  A  Paint- 
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era*  Supply  Co.  t.  Lucas,  24  South.  416,  417* 
119  Ala.  202. 

The  term  ''general  asslgumenf  as  used 
In  St.  1843,  providing  that  all  general  assign- 
ments hereafter  made  hy  debtors  for  the  ben- 
efit of  credltora  shall  be  null  -and  void  as 
against  debtors  of  such  credltora,  means  an 
assignment  of  substantially  all  a  man's  prop- 
erty. It  is  not  needful  that  an  assignment 
should  Include  absolutely  all  the  debtor's 
property,  but  it  should  be  substantially  all, 
so  that,  for  the  purpose  of  continuing  his 
business  or  paying  his  debts  or  future  sub- 
sistence, he  might  Just  about  as  well  include 
the  part  omitted.  "The  term  'general,'  as 
applied  to  assignments,  does  not  have  refer- 
ence probably  so  much  to  the  proportion  of 
creditors  as  to  the  proportion  of  property.** 
Burrlll,  Assignm.  8  122,  lays  down  the  rule 
as  to  the  number  of  creditors  thus:  "A 
general  assignment  Is  underatood  to  import 
a  provision  for  a  considerable  number  of 
credltora,  or  at  least  for  several  or  more 
than  one.  If  the  property  omitted  was  in- 
significant In  amount,  with  reference  to  the 
whole,  or  if  it  was  mainly  beyond  the  reach 
of  process  or  exempt  from  process,  or  of  such 
a  character  as  not  readily  to  be  made  availa- 
ble either  to  the  creditors  or  to  the  debtor, 
and  the  great  mass  of  the  debtor's  available 
property,  which  constitute  the  basis  of  his 
business  operations,  and  which  could  alone 
form  no  reliance  to  himsel.^  for  support,  or 
to  his  creditors  for  payment,  was  Included 
in  the  deed,  the  deed  should  undoubtedly  be 
regarded  as  a  general  assignment."  Mussey 
V.  Noyes.  26  Vt.  462,  471. 

A  conveyance  by  a  debtor  to  a  trustee 
for  distribution  of  the  proceeds  among  spec- 
ified credltora,  reciting  In  the  conveyance 
that  such  goods  are  only  a  part  of  his  prop- 
erty, is  not  a  general  assignment  for  the 
benefit  of  credltora,  within  a  credit  insure 
a  nee  policy  insuring  against  any  loss  sus- 
tained by  reason  of  the  insolvency  of  debt- 
ora  of  the  insured,  and  defining  such  losses 
as  those  arising  on  sales  by  the  Insured 
persons  who  have  made  a  general  assign- 
ment for  the  benefit  of  their  credltora;  and 
the  words  "general  assignment"  will  not 
be  held  to  mean  any  such  disposition  by  a 
debtor  of  his  property  as  induces  Insolvency, 
in  the  ordinary  meaning  of  the  term.  Good- 
man V.  Mercantile  Credit  Guarantee  Co., 
45  N.  Y.  Supp.  508,  511,  17  App.  Div.  474. 

An  assignment  purporting  to  transfer 
all  the  assignor's  debts  and  book  accounts 
for  collection,  the  proceeds  to  go  firat  toward 
paying  two  small  debts  named,  and  the  bal- 
ance, if  any,  to  the  assignor's  wife,  is  not, 
in  substance,  a  general  assignment,  since 
It  does  not  profess  to  transfer  all  the  as- 
8i}s:nor*s  property,  nor  to  provide  for  all  his 
debts.  Tlemeyer  v.  Turnquist,  85  N.  Y.  516, 
522,  89  Am.  Rep.  674. 
4  Wds.  &  P.— 6 


Bill  of  salo  or  deed  distl]ic«lsl&e& 

There  is  a  broad  and  well-defined  distinc- 
tion between  a  general  assignment  for  the 
benefit  of  creditors  and  a  deed  or  bill  of 
sale.  The  former  is  a  transfer  by  a  debtor 
of  his  property  to  another  In  trust  to  sell 
and  convert  into  money,  and  distribute  the 
proceeds  among  his  creditors;  and  it  implies 
a  trust,  and  contemplates  the  intervention 
of  a  trustee.  The  other  Imports  an  absolute 
sale  and  transfer  of  the  title,  to  be  held  and 
enjoyed  by  the  purchaser  without  any  at- 
tending trust  Young  v.  Stone,  70  N.  Y. 
Supp.  558,  561,  61  App.  Div.  864;  Tompkins 
V.  Hunter,  43  N.  E.  532,  533,  149  N.  Y.  117. 

As  aa  act  of  lasolTeiioj* 

See  "Act  of  Insolvency.** 

Pledge  distingulsked. 

To  constitute  a  general  assignment,  It 
must,  in  the  first  place,  be  general;  that  is, 
it  must  include  all  of  the  debtor's  property. 
The  assignee  must  be  the  trustee,  and  not 
the  absolute  owner,  mortgagee,  or  pledgee. 
The  essential  difference  between  a  general 
assignment  to  an  assignee  In  trust  and  a 
pledge  is  that  in  one  case  the  absolute  title 
passes  to  the  assignee,  while  in  the  case  of 
a  pledge  the  title  remains  in  the  pledgor; 
and  It  is  the  right  of  possession,  and  to  hold 
or  apply  the  pledge  to  secure  the  debt,  that 
Is  vested  in  the  pledgee.  A  transfer  of  prop- 
erty by  a  debtor  to  several  credltora,  which 
recites  that  it  is  security  for  the  debts,  and 
authorizes  the  creditor  to  sell  the  property, 
apply  the  proceeds  to  the  debts,  and  return 
excess,  if  any,  to  the  debtor,  is  not  a  general 
assignment,  but  a  pledge.  Maass  v.  Falk, 
24  N.  Y.  Supp.  448,  450.  70  Hun,  59a 

Appointment  of  reoeiver. 

A  general  assignment  is  the  voluntary 
act  of  a  debtor,  whereby  he  transfers  his 
property  to  a  trustee  for  the  benefit  of  cred- 
ltora. The  appointment  of  a  receiver  to  set- 
tle up  the  affairs  of  a  firm  which  was  unable 
to  pay  its  debts,  but  the  individual  partnera 
were  not  insolvent,  is  not  a  general  assign- 
ment, so  as  to  render  It  an  act  of  bankruptcy, 
though  the  consequences  which  attached  to 
the  appointment  of  the  receiver  are  similar 
to  those  which  result  to  credltora^  from  a 
general  assignment.  Vaccaro  v.  Security 
Bank  (U.  S.)  108  Fed.  436,  439,  43  O.  O.  A. 
279. 

Transfer  to  stnglo  creditor. 

A  transfer  by  an  insolvent  of  all  his 
property  to  one  of  several  of  his  credltora, 
to  be  applied  to  the  payment  of  a  bona  fide 
debt,  is  not  a  general  assignment  for  the 
benefit  of  credltora,  within  the  meaning  of 
Laws  1887,  c.  503,  providing  that,  in  all 
general  assignments  of  estates  of  debtors 
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(or  the  benefit  of  credlton,  no  preference 
shall  be  valid*  except  to  the  amount  of  one- 
third  of  the  value  of  the  assigned  estate. 
Tompkins  v.  Hunter,  43  N.  E.  532,  533,  149 
N.  Y.  117;  Tompkins  y.  First  Nat  Bank,  18 
N.  Y.  Supp.  234,  235. 

As  oreatlng  a  tnuit. 

In  determining  whether  an  instrument 
was  in  legal  effect  a  general  assignment,  or 
only  a  chattel  mortgage,  it  was  held  that 
an  assignment  contemplates  the  intervention 
of  a  trustee,  and  implies  a  trust.  May  v. 
Tenny,  13  Sup.  Ct  491,  494,  148  U.  S.  60,  37 
L.  Ed.  368. 

The  material  and  essential  characteristic 
of  a  general  assignment  is  the  presence  of  a 
trust;  and,  while  it  cannot  be  said  that  every 
transfer  of  property  to  trustees  for  the  ben- 
efit of  creditors  is  an  assignment,  yet,  when 
a  continuing  trust  is  created,  as  by  the  con- 
veyance by  partners  in  failing  circumstances 
of  all  their  individual  and  partnership  prop- 
erty in  trust,  to  be  collected,  sold,  and  dis- 
posed of,  and  converted  into  money,  and  to 
be  divided  equally  among  certain  designated 
creditors,  and  the  surplus,  if  any,  to  be  re- 
turned to  them,  in  consideration  of  their 
release  from, all  liabilities  to  such  creditors, 
is  a  general  assignment  Sabichi  v.  Oliase, 
41  Pac.  29,  31,  108  Cal.  81. 

The  material  and  essential  characteris- 
tic of  a  general  assignment  is  the  presence 
of  a  trust  The  assignee  is  merely  a  trustee, 
and  not  an  absolute  owner.  He  buys  noth- 
ing and  pays  nothing,  but  takes  the  title 
for  the  performance  of  trust  duties.  Thus 
an  agreement  by  defendant  with  a  debtor, 
who  owes  him  $980,  to  take  a  chattel  mort- 
gage on  property  worth  about  $2,500  to  se- 
cure the  debt  and  $600  advanced  on  the 
assuming  of  debts  amounting  to  $619,  and 
to  pay  any  surplus  that  might  remain  to  the 
debtor  on  selling  the  property,  was  not  a 
general  assignment.  Brown  v.  Guthrie,  18 
N.  B.  254,  255,  110  N.  Y.  435. 

GENEBAL  AVERAGE. 

General  average  is  a  loss  arising  out  of 
extraordinary  sacrifices  made  or  extraor- 
dinary expenses  incurred  for  the  Joint  ben- 
efit of  the  ship  and  cargo.  The  rule  is  that, 
where  there  is  a  common  danger  to  the  ves- 
sel and  the  cargo,  everything  which  is  saved 
by  one  continued,  unremitted  effort  shall  pay 
the  expense  In  proportion  to  its  value.  It 
means  that  what  is  given  for  the  general 
benefit  of  all  shall  be  made  good  by  the  con- 
tribution of  all.  Louisville  Underwriters  v. 
Pence,  19  S.  W.  10.  12,  40  Am.  St  Rep.  17«. 
See,  also,  Simonds  v.  White,  9  B.  0.  L.  251, 
253 ;  Bargett  v.  Orient  Mut  Ins.  CJo.,  16  N.  Y. 
Super.  Ot  (3  Bosw.)  385,  395;  Lee  v.  Grln- 
nell,  12  N.  Y.  Super.  Ot  (5  Duer)  400.  410: 
Wadsworth   y.   Pacific   Ins.    Oo.    (N.   Y.)    4 


Wend.  33,  39;  Oolumbian  Ins.  Oo.  ▼.  Ashby, 
38  U.  S.  (13  Pet)  331,  342,  10  L.  Ed.  186; 
McAndrews  v.  Tliatcher,  70  U.  S.  (3  Wall.) 
347,  370,  18  L.  Ed.  155;  Dupond  De  Memours 
V.  Vance,  60  U.  a  (19  How.)  162,  176,  15  L. 
Ed.  584;  Williams  v.  Suffolk  Ins.  Co.  (U.  S.) 
29  Fed.  Oas.  1406,  1407;  Potter  v.  Ocean  Ins. 
Co.  (U.  S.)  19  Fed.  Gas.  1173,  1177;  The  Jo- 
seph Farwell  (U.  S.)  31  Fed.  844;  Bowring 
V.  Thebaud  (U.  S.)  42  Fed.  794,  797;  Emery 
y.  Huntington.  109  Mass.  431,  435,  437,  12 
Am.  Rep.  725;  Padelford  v.  Boardman,  4 
Mass.  548,  550;  Wilson  ▼.  Cross,  33  Cal. 
60,  69;  Louisville  Marine  &  Fire  Ins.  Co.  v. 
Bland,  39  Ky.  (9  Dana)  143,  147;  Lyon  v. 
Alvord,  18  Conn.  66,  74;  Broadnax  v.  Che- 
raw  &  S.  R.  Co.,  27  Atl.  412,  413,  157  Pa. 
140;  The  Bevan  v.  Bank  of  United  States, 
4  Whart  301,  308,  33  Am.  Dec.  64;  Cberaw 
&  S.  R.  Oo.  V.  Broadnax,  109  Pa.  432,  439,  1 
Atl.  228,  58  Am.  Rep.  733. 

In  order  to  constitute  a  case  for  general 
average,  three  things  must  concur:  (1)  A 
common  danger;  a  danger  in  which  ship, 
cargo,  and  crew  all  participate;  a  danger 
imminent  and  apparently  inevitable,  except 
by  voluntarily  incurring  the  loss  of  a  por- 
tion of  the  whole  to  save  the  remainder. 
(2)  There  must  be  a  voluntary  Jettison  or 
casting  away  of  some  portion  of  the  Joint 
concern,  for  the  purpose  of  avoiding  this  im- 
minent peril,  or,  in  other  words,  a  transfer 
of  the  peril  from  the  whole  to  a  particular 
portion  of  the  whole.  (3)  This  attempt  to 
avoid  the  imminent  common  peril  must  be 
successful.  The  Congress  (U.  S.)  6  Fed.  Cas. 
277,  278;  British  American  Assur.  Co.  v.  Wil- 
son, 31  N.  B.  938.  940,  132  Ind.  278;  Son- 
smith  V.  J.  P.  Donaldson  (U.  S.)  21  Fed.  671, 
674;  Barnard  v.  Adams,  51  U.  a  (10  How.) 
270,  303,  13  L.  Ed.  417. 

The  rule  for  contribution  in  general 
average  is  older  than,  and  entirely  aside 
from,  the  common  law;  is  a  rule  both  of 
equity  and  policy,  which  has  come  down 
through  the  centuries  from  an  old  Rhodian 
law,  adopted  in  the  Roman  Jurisprudence, 
and  thence  entered  into  the  general  maritime 
law.  It  appears  to  have  been  preserved  In 
England  without  enforcement  by  statute. 
It  applies  only  to  shipping,  and  prescribes 
that  in  all  cases  of  imminent  peril  to  tho 
whole  adventure,  where  release  is  obtained 
by  intentional  sacrifice  of  any  part  for  the 
benefit  of  the  residue,  contribution  shall  be 
made  by  the  saved  portions  for  that  which 
was  80  sacrificed.  The  common  peril  takes 
from  the  master  of  the  vessel  his  paramount 
obligation  to  his  vessel  owners,  and  charges 
him  with  a  Joint  agency  for  the  owners  of  a 
cargo  and  vessel,  to  act  impartially,  decide 
when  a  sacrifice  is  necessary,  and  select  for 
sacrifice  that  which  will  beet  serve  the  in> 
terest  of  all  to  avoid  the  peril.  It  is  the 
safety  of  the  property,  and  not  of  the  voy- 
age,  which  constitutes  the  true  foundation 
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of  general  average.  Tbe  yeseel  la  made  to 
contribute  as  well  as  tbe  cargo  saved,  not 
because  of  its  undertaking  to  carry  out,  or 
out  of  any  duty  as  carrier,  but  because  It 
bas  encountered  peril,  and  has  been  saved 
to  tbe  owners  by  a  sacrifice  of  other  prop- 
erty. Tbe  Roanoke  (U.  S.)  59  Fed.  161,  163, 
8  0.  a  A.  67. 

''General  average  contribution  is  defined 
to  be  a  contribution  by  all  the  parties  in  a 
sea  adventure  to  make  good  the  'loss  sus- 
tained by  one  of  their  number  on  account 
of  sacrifice  voluntarily  made  on  account  of 
the  ship  or  cargo  to  save  the  residue  and  the 
lives  of  those  on  board  from  an  Impending 
peril,  or  for  ordinary  expenses  necessarily 
incurred  by  one  or  more  of  the  parties  for 
the  benefit  and  interest  of  all  the  parties 
embarked  in  tbe  enterprise.  Losses  which 
give  a  claim  to  general  average  are  usually 
divided  Into  two  grade  classes:  (1)  Those 
which  arise  from  sacrifice  of  part  of  the 
ship  or  part  of  the  cargo,  purposely  made 
in  order  to  save  the  whole  adventure  from 
perishiDg.  (2)  Those  which  arise  out  of  ex- 
traordinary expenses  Incurred  for  the  Joint 
benefit  of  ship  and  cargo."  Star  of  Hope 
V.  Annan,  76  U.  S.  (9  Wall.)  203,  228,  19  L. 
Ed.  63& 

A  general  average  consists  in  a  purpose, 
a  means,  and  the  result.  It  is  a  design  to 
avert  a  cohimon  danger  by  the  sacrifice  vol- 
untarily made,  and  a  successful  issue.  Nim- 
ick  V.  Holmes,  25  Pa.  (1  Casey)  366,  372,  64 
Am.  Dec.  710. 

"General  average,"  In  maritime  law, 
means  the  liability  to  contribution  of  the 
owners  of  a  cargo,  which  arises  when  a  sac- 
rifice of  a  part  of  such  cargo  has  been  made 
for  the  preservation  of  the  residue,  or  when 
money  is  expended  to  preserve  the  whole. 
Thus  the  loss  occasioned  by  cutting  away  tbe 
mast  or  throwing  goods  overboard  to  lighten 
the  ship  in  a  storm,  or  money  paid  to  redeem 
ship  and  cargo,  which  had  been  captured,  are 
species  of  general  average.  Ship,  cargo,  and 
freight  have  been  benefited,  and  therefore  all 
must  contribute.  **To  produce  a  general  av- 
erage, the  agency  and  consent  of  man  must 
intervene;  but  such  agency  and  consent, 
though  in  one  sense  voluntary,  are,  upon  the 
whole,  involuntary.  General  average  always 
arises  from  actions  produced  by  necessity." 
Hence  a  promise  made  to  the  recaptors  of 
a  vessel,  which  prevented  a  sale  of  both  ship 
and  cargo,  falls  within  the  rule  of  general 
average,  for  it  was  for  tbe  benefit  of  all 
concerned.  Sanson  v.  Ball  (Pa.)  4  Dall.  459, 
461,  1  L.  Ed.  906. 

A  carrier  by  water  may,  when  In  case  of 
extreme  peril  It  is  necessary  for  the  safety 
of  the  ship  or  cargo,  throw  overboard  or 
otherwise  sacrifice  any  or  all  of  the  cargo  or 
appurtenances  of  tbe  ship.    Throwing  prop- 


erty overboard  for  such  purpose  Is  called 
"jettison,"  and  the  loss  incurred  thereby  is 
called  a  "general  average  loss."  Rev.  Codes 
N.  D.  1899,  S  4214;  Civ.  Code  S.  D.  1903,  8 
1567;  Civ.  Code  Cal.  1903,  8  214& 

Saorifleo  liy  stranger. 

A  sacrifice  of  vessel  or  cargo  by  the  act 
of  a  stranger  to  the  adventure,  although  au- 
thorized by  the  municipal  law  to  make  the 
sacrifice  for  the  protection  of  bis  own  in- 
terests or  those  of  the  public,  gives  no  right 
of  contribution  either  for  or  against  those 
outside  interests,  or  even  as  between  the 
parties  to  the  common  adventure.  Ralli  v. 
Troop,  16  Sup.  Ct  657.  660,  157  U.  a  386, 
89  L.  Ed.  742. 

Salvage  distinguished. 

^'General  average  Is  commonly  under- 
stood to  arise  from  some  voluntary  act  done, 
or  sacrifice  or  expense  incurred,  for  the  ben- 
efit of  all  concerned  in  the  voyage  or  ad- 
venture; and  then  it  Is  apportioned  on  all  the 
interests  which  partake  of  the  benefit.  But 
the  mere  fact  that  an  apportionment  is 
made  of  a  loss  between  the  dfflPerent  parties 
in  interest,  If  the  loss  itself  does  not  arise 
from  some  act  or  sacrifice  or  expense  volun- 
tarily incurred  for  the  common  benefit,  does 
not  make  it  necessarily  a  case  of  general  av- 
erage, by  our  law.  Salvage  is  properly  a 
charge  apportionable  upon  all  the  Interests 
and  property  at  risk  in  the  voyage  which 
derive  any  benefit  therefrom.  But  though  it 
is  often  in  the  nature  of  general  average,  it 
is  far  from  being  universally  true  that,  in 
tbe  sense  of  our  law,  all  salvage  charges  are 
to  be  deemed  a  general  average.  On  the 
contrary,  these  charges  are  sometimes  a  sim- 
ple average  or  partial  loss."  The  Queen  of 
the  Pacific  (U.  S.)  18  Fed.  700,  701;  Peters 
V.  Warren  Ins.  Co.  (U.  S.)  19  Fed.  Cas.  370, 
371. 

Voluntary  stranding. 

General  average,  for  Which  the  property 
of  a  ship  saved  Is  bound  to  contribute, 
should  be  construed  to  Include  a  voluntary 
stranding  of  a  ship  in  a  case  of  imminent 
peril  for  the  preservation  of  the  crew,  the 
ship,  and  cargo,  followed  by  a  total  loss  of 
tbe  ship.  Columbian  Ins.  Co.  v.  Ashby,  38 
U.  8.  (13  Pet)  331.  341,  10  L.  Ed.  186. 

In  order  that  the  doctrine  of  general 
average  may  apply,  a  sacrifice  of  ship  or 
cargo  must  be  purely  voluntary.  Where  a 
vessel,  being  in  a  position  where  she  is  cer- 
tain to  run  ashore  and  be  wrecked,  Is  volun- 
tarily headed  for  the  shore  and  beached  by 
the  captain,  in  order  that  the  lives  of  the 
crew  and  the  cargo  may  be  better  saved,  no 
case  of  general  average  can  arise.  Meecb. 
V.  Robinson  (Pa.)  4  Whart  360,  363,  84  Am 
Dec.  514. 
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OENSBAIi  BAB  OHABAOTEB. 

"General  bad  character,"  as  used  In  ref- 
erence to  the  impeachment  of  a  witness, 
means  that  his  general  character  for  truth 
and  Teracity  is  bad.  "A  general  bad  charac- 
ter in  other  respects  is  of  no  consequence. 
All  experience  shows  that  the  general  char- 
acters of  many  men  are  bad,  in  the  common 
acceptation  of  the  word,  while  their  veracity 
is  unimpeachable.  Indeed,  most  men  term 
that  man's  general  character  bad  who  has 
one  cardinal  vice,  although  In  other  respects 
he  may  be  irreproachable.  In  short  proof 
of  general  bad  character,  as  the  term  is  gen- 
erally understood  and  used  in  society,  does 
not  necessarily  and  legally  prove  the  fact 
that  the  witness'  character  for  veracity  was 
bad."  Gilbert  v.  Sheldon  (N.  Y.)  IS  Barb. 
623,  626. 

GENERAI.  BENEFITS. 

The  general  benefits  derived  by  the  own- 
er of  a  lot  from  the  erection  of  an  elevated 
railroad  in  the  street  are  such  as  are  be- 
stowed upon  other  lands  of  similar  charac- 
ter and  situatfon  in  the  same  vicinity.  Lake 
Roland  fel.  Ry.  CJo.  v.  Frick,  37  Atl.  650,  651, 
86  Md.  259  (citing  3  Elliott,  R.  R.  § 


Within  the  rule  that,  in  appraising  the 
amount  to  be  paid  to  the  owner  where  a 
portion  of  a  tract  of  land  is  taken  by  the 
exercise  of  the  right  of  eminent  domain  for 
a  railroad,  there  may  be  deducted  from  the 
damages  the  value  of  the  special  benefits  of 
the  improvement  to  the  remainder  of  the 
tract,  but  not  the  value  of  any  general  bene- 
fits, a  general  benefit  is  an  advantage  con- 
ferred by  the  public  work  upon  all  property 
within  range  of  its  utility,  while  a  special 
benefit  is  an  advantage  conferred  upon  a 
tract  by  reason  of  the  maintenance  of  a 
public  work  upon  it.  Rand.  Em.  Dom.  S§ 
269,  270.  As  defined  by  Lewis,  "General 
benefit  consists  of  an  increase  of  the  value 
of  land  common  to  the  neighborhood  or  com- 
munity generally,  arising  from  the  supposed 
advantages  which  will  accrue  to  the  com- 
munity by  reason  of  the  work  or  improve- 
ment in  question."  Lewis,  Em.  Dom.  Sf  471. 
Switching  privileges,  such  as  are  required  by 
the  statute  to  be  provided,  are  only  of  ad- 
vantage to  those  who  own  land  near  or  with- 
in a  reasonable  distance  of  the  railroad.  The 
benefits  are  not  common  to  all  the  land  in 
the  community  generally,  but  are  special  to 
the  land  which  is  so  situated  that  they  can 
be  used.  St.  Louis,  O.  H.  &  C.  Ry.  Co.  v. 
Fowler,  44  S.  W.  771,  775.  142  Mo.  670. 

Benefits  accruing  from  the  construction 
of  a  railroad  to  an  owner  of  lands  through 
which  it  passes  may  properly  and  convenient- 
ly be  divided  into  two  classes,  to  wit:  (1) 
General  benefits,  or  such  as  accrue  to  the 
community  or  the  vicinage  at  large,  such  as 


increased  facilities  for  transportation  and 
travel,  and  the  building  up  of  towns,  and 
consequent  enhancement  of  the  value  of 
lands  and  town  lots.  (2)  Special  benefits,  or 
such  as  accrue  directly  and  solely  to  the 
owner  of  the  lands  from  which  the  right  of 
way  is  taken,  as  when  the  excavation  of  the 
railroad  track  has  the  effect  to  drain  a 
morass,  and  thus  to  transform  what  was  a 
worthless  swamp  into  valuable,  arable  land, 
or  to  open  up  and  improve  a  water  course. 
As  to  the  first  of  these  classes,  we  know 
from  the  debates  of  the  convention  which 
formed  the  Constitution,  and  from  the  dis- 
cussions which  preceded  and  followed  the 
calling  of  that  convention,  as  well  as  from 
the  language  of  the  Constitution  itself,  that 
it  was  the  express  design  of  the  framers  of 
the  Constitution  to  exclude  that  class  of  ben- 
efits from  the  consideration  of  Jurors  in  their 
assessment  of  compensation  for  rights  of 
way  appropriated  by  corporations.  In  adopt- 
ing the  language  that  *'no  right  of  way  shall 
be  appropriated  to  the  use  of  any  corpora- 
tion until  compensation  therefor  be  first 
made  in  money  or  flirst  secured  by  a  deposit 
of  money  to  the  owner  irrespective  of  any 
benefit  from  any  improvement  proposed  by 
such  corporation,"  whether  the  second  class 
of  special  benefits  are  included  within  such 
provision  has  not  been  decided,  and  does  not 
arise  in  this  case.  Little  Miami  R.  Co.  y. 
Collett,  6  Ohio  St  182,  184,  185. 

GENEBAI.  BUSIITESS. 

The  general  and  ordinary  business  of  a 
railroad  is  that  of  building  and  keeping  in 
repair  its  road,  furnishing  rolling  stock  for 
the  road,  and  operating  it  for  the  transporta- 
tion of  property  and  passengers;  and  hence 
an  injunction  restraining  a  holder  of  stock 
in  a  railway  corporation  from  voting  on  such 
stock  at  an  election  of  directors  for  the 
company  did  not. restrain  the  ordinary  busi- 
ness of  the  corporation.  Reed  v.  Jones,  6 
Wis.  680,  690. 

Rev.  St  c.  129,  S  7,  which  provides  that 
an  "injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation"  shall  not 
be  granted,  except  by  the  court  or  Judge, 
does  not  include  an  injunction  to  restrain 
the  treasurer  of  a  village  from  executing  and 
delivering  deeds  of  certain  lots  In  such  vil- 
lage which  have  been  sold  for  the  nonpay- 
ment of  taxes.  Doty  y.  Village  of  MenashEt 
14  Wis.  75,  76. 

An  injunction  to  restrain  a  town  from 
laying  out  and  constructing  a  highway,  with- 
out any  funds  In  the  treasury,  and  without 
authority  to  contract  an  indebtedness  for 
that  purpose.  Is  not  "an  injunction  to  sus- 
pend the  general  and  ordinary  business  of  a 
corporation,"  which  Rev.  St,  S  2780,  declares 
"shall  not  be  granted  except  by  the  court  or 
presiding  Judge  thereof."    Bay  Land  &,  Imp. 
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Co.  V.  Town  of  Washburn,  48  N.  W. 
Wis.  423. 

OEMERAX.  BUSINESS  MANAGER. 


The  term  "general  business  manager/'  as 
ufeed  in  reference  to  corporations,  does  not 
furnish  a  fixed  legal  standard  by  Which  the 
powers  of  the  party  can  be  measured,  and 
It  does  not  put  any  definite  limitations  on 
such  powers,  and  a  general  manager  does  not 
hold  an  ofi^ce  known  to  the  law,  the  duties 
of  which  are  prescribed  with  such  certainty 
as  to  enable  a  court  to  assume  Judicial  knowl- 
edge of  them.  The  extent  of  the  powers  of 
a  general  manager  to  bind  a  corporation 
depends,  in  part,  on  its  by-laws,  and  in  part 
on  the  language  of  the  vote  of  the  directors 
appointing  him,  and  in  part  on  their  knowl- 
edge and  approval  of,  or  the  acquiescence  of 
the  corporation  in,  the  acts  performed  by 
him,  and  in  part  on  usages  which  may  be 
shown  to  exist  controlling  the  matter.  Swa- 
zey  y.  Union  Mfg.  Co.,  42  Conn.  556,  550. 

OENERAIi  CHABAOTEB. 

Of  bvUdlnc 

A  city  ordinance  provided  that  no  build- 
ing should  be  erected  without  a  permit  being 
first  obtained,  and  that  the  building  should 
conform,  in  size,  general  character,  and  ap- 
pearance, to  the  buildings  previously  erected 
In  the  same  locality.  It  was  held  that  the 
expression  "general  character  of  the  build- 
ings previously  erected"  was  too  vague  and 
indefinite  to  render  the  ordinance  valid,  since 
there  was  nothing  to  define  or  fix  this,  and 
there  was  nothing  to  determine  the  locality 
as  to  the  bounds  of  which  the  conformity  of 
buildings  provided  for  by  the  ordinance  is 
required.  Bostock  v.  Sams,  52  Atl.  665,  C68, 
95  Md.  400.  59  L.  R.  A.  282,  93  Am.  St.  Rep. 
394. 

"General  character,"  as  used  in  Code 
Civ.  Proc.  §  1183,  requiring  statements  for 
mechanics'  liens  to  state  the  general  charac- 
ter of  the  work  to  be  done,  does  not  mean 
a  special,  particular  minute,  or  detailed  de- 
scription of  the  work  to  be  done.  "General" 
meanli  relating  to  a  genus  or  kind;  pertain- 
ing to  a  whole  class  or  order;  belonging  to 
a  whole  rather  than  to  a  part;  not  restrained 
or  limited  to  a  precise  or  detailed  import; 
and  character  means  account;  description. 
Hence  a  statement  giving  a  size  of  the  lot, 
and  stating  that  a  frame  building  already 
thereon  Is  to  be  raised,  repaired,  and  addi- 
tions made  thereto,  and  converted  into  flats 
for  the  purpose  of  being  used  as  tenements, 
is  sufficient.  Joost  v.  Sullivan,  43  Pac.  896, 
899,  111  Oal.  286. 

Of  individual. 

General  character  Is  the  estimation  in 
which  a  person  is  held  in  the  community 


79   where  he  has  resided.    Douglass  v.  Tousey 
(N.  T.)  2  Wend.  352,  364,  20  Am.  Dec.  616. 

"General  character."  as  referring  to  the 
impeachment  of  a  witness  by  proof  of  his 
general  character,  is  used  in  contradistinc- 
tion to  particular  facts  or  parts  of  charac- 
ter. Cllne  V.  State,  10  S.  W.  225,  226,  51 
Ark.  140. 


"General  character,"  as  used  with  refer- 
ence to  the  impeachment  of  witnesses  by 
evidence  as  to  their  general  character,  is  not 
a  term  of  absolutely  definite  meaning,  but 
is  sometimes  vague  and  undefined,  depending 
on  the  habits,  condition  of  life,  age,  sex,  etc., 
of  the  person  referred  to.  As,  for  instance, 
no  one  would  expect  so  high  a  degree  of 
truthfulness  from  a  child  of  tender  years  as 
from  an  adult  person.  General  character 
may  be  regarded  as  the  general  view  or  opin- 
ion of  the  community  In  which  a  party  lives. 
State  V.  Turner,  15  S.  B.  602,  604,  36  8.  C. 
534. 

"The  general  character  of  an  accused  is 
not  what  the  inHjority  of  bis  neighbors  think 
of  him,  and  therefore  a  witness  to  such  fact 
is  not  required  to  know  what  a  majority  of 
defendant's  neighbors  say  or  think  of  him, 
but  the  only  test  of  his  competency  is  wheth- 
er be  knows  the  general  character  of  accused 
among  his  neighbors  or  those  acquainted 
with  him.  The  word  'majority'  is  usually 
understood  In  a  less  comprehensive  sense 
than  the  word  'general,*  and  in  case  of  doubt- 
ful reputation  a  bare  majority  might  be  suf- 
ficient to  make  the  reputation  good,  when 
by  regular  rule  It  would  be  equivocal  only. 
On  the  other  band,  a  person's  position  in  a 
community  may  be  so  obscure  that  very  few 
of  his  neighbors  know  anything  of  him, 
though  his  general  character  may  be  very 
circumscribed.  To  hold  that  he  could  not 
prove  his  general  character,  except  by  wit- 
nesses who  could  swear  as  to  what  the  ma- 
jority of  his  neighbors  said  or  thought  of 
him,  would  be  to  deprive  him  of  the  benefit 
of  this  species  of  testimony."  Dave  v.  State. 
22  Ala.  23,  38.  * 

"General  moral  character,"  as  used  in 
the  Code,  providing  that  the  general  moral 
character  of  a  witness  may  be  proved  for 
the  purpose  of  testing  his  credibility,  means 
general  reputation,  and  not  particular  im- 
moral acts.  In  Greenl.  Ev.  1,  §  461,  It  Is 
said:  "In  impeaching  the  character  of  a  wit- 
ness, the  examination  must  be  confined  to 
his  general  reputation,  and  not  be  permitted 
as  to  particular  acts,  for  every  man  is  sup- 
posed to  be  capable  of  supporting  the  one. 
i  but  it  Is  not  likely  that  he  should  be  pre- 
pared to  answer  to  the  other  without  notice." 
A  person  cannot  be  said  to  have  a  good 
moral  character  who  has  a  reputation  for 
any  vice.  The  word  "general,"  as  used  in 
the  section  of  the  statute,  was  designed  to 
indicate  the  mode  of  proof,  and  not  as  lm< 
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plying  that  a  person's  general  moral  char- 
acter \a  good,  which  is  bad  only  in  one  re- 
spect The  moral  character  of  a  witness  is 
to  be  shown  in  a  general  way,  and  that  is 
by  his  general  reputation.  State  t.  Wood- 
worth,  21  N.  W.  490,  492,  65  Iowa,  141. 

GENERAL  CIBCUU)lTION. 

Under  Gr.  Code,  §  47,  the  publication  of 
a  libel  is  a  misdemeanor  punishable  by  fine 
or  imprisonment  in  the  county  Jail,  unless 
the  libel  is  published  in  a  newspaper  having 
a  general  circulation,  in  which  case  the  of- 
fender is  punishable  by  imprisonment  in  the 
penitentiary.  To  constitute  "general  circu- 
lation,'* within  the  meaning  of  this  statute, 
it  is  not  necessary  that  the  newspaper  cir- 
culate to  any  considerable  extent,  if  at  all, 
out  of  the  state,  nor  that  it  circulate  in 
every  county  of  the  state,  but  it  must  ex- 
tend beyond  the  county  where  it  is  publish- 
ed, and  have  a  general  circulation.  Keon  ▼. 
State,  36  Neb.  676,  678,  63  N.  W.  696,  696, 
17  L.  R-  A.  821. 

A  newspaper  of  general  circulation  Is  a 
newspaper  published  for  the  dissemination 
of  local  or  telegraphic  news,  and  intelligence 
of  a  general  character,  having  a  bona  fide 
subscription  list  of  paying  subscribers,  and 
which  shall  have  been  established,  printed, 
and  published  in  the  state,  county,  city,  city 
and  county,  or  town  where  such  publication, 
notice  of  publication,  or  official  advertising, 
is  given  or  made,  for  at  least  one  year.  A 
newspaper  devoted  to  the  interests  or  pub- 
lished for  the  entertainment  of  a  particular 
class,  profession,  trade,  calling,  race,  or  de- 
nomination, or  any  number  thereof,  is  not  a 
newspaper  of  general  circulation.  Pol.  Code 
Cal.  1903,  §  4469. 

6ENEBAI.  CONTRACT. 

The  words  "general  contract,**  as  used 
in  Gen.  St  1894,  S  6235,  providing  that  when- 
ever a  contractor  furnishes  labor,  etc.,  and 
erects  two  or  more  buildings  on  contiguous 
lots,  pursuant  to  the  purposes  of  one  gen- 
eral contract,  it  is  not  necessary  to  file  r. 
separate  statement  upon  each  building,  nor 
to  apportion  the  amount  of  the  entire  lien 
between  the  several  buildings,  do  not  mean 
an  entire  and  indivisible  contract,  as  to  its 
consideration.  The  contract  must  be  entire, 
in  that  it  includes  all  of  the  buildings,  and 
provides  for  the  erection  of  all  of  them,  or 
some  portions  of  all  of  them,  pursuant  to 
the  purposes  of  the  one  contract.  Johnson 
V.  Salter.  72  N.  W.  974,  975,  70  Minn.  146. 
68  Am.  St  Rep.  616. 

6ENERAI.  OONTBACTOR. 

The  term  "general  contractor,**  as  used 
la  tiie  mechanic's  lien  act  of  July  11,  1870, 


in  reference  to  the  means  by  which  a  gen- 
eral contractor  may  obtain  a  lien,  "is  one 
who  contracts  dhrecjtly  with  the  owner  of  the 
property,  and  whether  his  contract  is  to  con- 
struct a  part  or  the  whole  of  a  building,  if 
his  contract  is  made  with  the  owner,  he  la 
a  general  contractor,  in  the  meaning  of  the 
act."  Merchants'  &  Mechanics'  Sav.  Bank  v. 
DashieU  (Va.)  26  Grat  616,  622. 

GENERAIi  COUNT. 

A  general  count  is  one  stating  in  a  gen- 
eral way  the  plaintiff's  claim.  Werthelm  y. 
Fidelity  &  Casualty  Oo.»  47  Atl.  1071,  72 
Vt  326. 

OENERAIi  OOURSE. 

A  line  in  a  deed  described  as  running 
from  a  certain  place  on  the  edge  of  a  branch 
to  another  certain  point,  the  general  course 
being  up  the  said  branch,  should  be  con- 
strued to  mean  that  the  line  followed  the 
windings  of  the  stream,  and  that  it  was  not 
governed  by  a  single  straight  line  between 
the  two  points.  Wharton  v.  Brick,  6  Atl. 
442,  443,  49  N.  J.  Law,  289. 

GENERAIi  OOURT. 

The  term  "general  courf*  li  used  in 
Massachusetts  to  designate  the  legislative 
body  of  the  state.  Citizens'  Sav.  &  Loan 
Ass'n  V.  Topeka,  87  U.  S.  (20  Walt)  666,  666. 
22  L.  Ed.  466. 

GENERAIi  CREDIT. 

The  general  credit  of  a  witness  in  r 
legal  proceeding,  which  the  opposing  counse 
may  assail  for  purposes  of  Impeachment 
means  the  character  of  the  witness  as  a  cred- 
it-worthy man.  Bemis  v.  Kyle  (N.  Y.)  5  Abb. 
Prac.  (N.  S.)  232,  233. 

GENERAIi  CREDITOR. 

General  creditors  are  persons  who  have 
given  credit  and  who  have  no  lien  or  se- 
curity for  the  payment  of  the  debts  so  cre- 
ated.   King  V.  Eraser,  23  S.  C.  643,  646,  648. 

A  "general  creditor"  is  one  who  has  not 
procured  a  lien  on  the  property  by  some  legal 
process,  as  distinguished  from  a  creditor  who 
has  obtained  some  process  by  which  the 
property  may  be  lawfully  seised,  and  by 
which  it  Is  made  liable  either  immediately  or 
ultimately  to  be  appropriated  in  satisfaction 
of  his  debt.  Wolcott  v.  Ashenfelter,  23  Pac. 
780,  784,  5  N.  M.  442.  8  L.  R.  A.  691. 

The  term  "general  creditors,"  in  the  pule 
that  general  creditors  cannot  attack  an  un- 
recorded mortgage  and  obtain  a  preference 
over  it,  does  not  Include  general  creditors 
after  their  debtor  has  made  an  assignment 
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for  creditors.    Dempsey  t.  Pforzbeimer,  49 
N.  W.  465,  468,  86  Mich.  652,  13  L.  R.  A.  38& 

A  holder  of  a  claim  against  a  city,  who 
is  entitled  to  payment  only  from  and  out  of 
the  funds  appropriated  to  the  payment  of 
such  claim,  is  not  a  general  creditor  of  the 
dty.  Johnson  t.  City  of  New  Orleans,  15 
South.  100,  101,  46  La.  Ann.  714. 

PlaintifTs  held  both  a  secured  claim  and 
an  unsecured  claim  against  the  defendant, 
and  Joined  with  other  creditors  of  the  de- 
fendant in  a  composition  agreement  in  which 
they  all  designated  themselves  as  general 
creditors,  and  agreed  to  take  from  the  de- 
fendant a  certain  consideration  for  their  re- 
spective claims,  the  amount  of  each  of  which 
claims  was  stated;  the  plaintiffs  stating  only 
the  amount  of  their  unsecured  claim.  Held, 
the  term  "general  creditors"  meant  unse- 
cured creditors,  and  by  executing  the  agree- 
ment the  plaintiffs  did  not  release  their  se- 
cured claim.  Noyes  v.  Chapman-Drake  Co., 
61  N.  W.  901,  60  Minn.  88. 

GENXaiAI.  CUSTOM. 

A  custom  Is  general  when  the  method  of 
dealing  is  the  universal  method  of  those  en- 
gaged in  the  business  where  the  usage  ex- 
ists. Chicago  &  A.  R.  Co.  v.  Harrington,  61 
N.  B.  622,  628,  192  111.  9. 

A  general  custom  which  is  binding  is 
one  that  is  followed  in  all  cases  by  all  per- 
sons in  the  same  business  in  the  same  terri- 
tory, and  which  has  been  so  long  established 
that  the  persons  sought  to  be  charged  there- 
by, and  all  others  living  in  his  vicinity,  may 
be  presumed  to  have  known  of  it  and  acted 
upon"  it  as  they  had  occasion.  A  general 
custom  existing  among  those  forwarding  far- 
mers* produce  to  New  York,  and  selling  it  on 
commission,  that  when  the  property  is  de- 
livered in  casks,  other  casks  than  those  given 
shall  be  returned  to  the  farmer,  and  those 
given  pass  to  the  purchaser,  is  a  reasonable 
custom,  and,  when  established,  will  be  bind- 
ing.    Sturges  V.  Buckley,  32  Conn.  265,  267. 

A  statement  that  the  court  takes  notice 
of  the  general  customs  of  the  country,  does 
not  imply  that  the  usages  of  business,  as  a 
general  rule,  lay  within  the  Judicial  notice. 
Those  customs  that  have  been  incorporated 
as  part  of  the  common  laws,  as  defined  by 
adjudicated  cases,  are,  beyond  question,  sub- 
jects of  judicial  notice.  It  is  not  to  be  de- 
nied that  customs  may  and  do  become  so  in- 
cori>orated  that  they  had  their  origin  since 
the  period  of  time  to  which  the  common  law 
looks  as  the  test  of  antiquity.  It  may  well 
be  questioned  whether  any  modem  question 
becomes  Incorporated  in  the  common  law  un- 
til it  has  been  established  as  a  matter  of 
fact  by  judicial  authority.  The  change  of 
status  of  such  a  question  from  one  of  fact  to 
)ne  of  law  is  by  gradual  and  almost  insensi- 


ble steps.  Bonham  y.  Charlotte,  C  &  A.  R. 
Oo^  18  S.  O.  267,  276. 

A  usage  or  custom  must  be  certain  and 
uniform  and  general.  A  custom  is  general 
when  the  method  of  dealing  is  the  universal 
method  of  those  engaged  In  business  where 
the  usage  exists.  When  the  custom  of  rail- 
road companies  in  delivering  cars  to  foreign 
yards  to  push  the  cars  clear  of  the  main 
track  and  close  the  switch  is  the  universal 
method  in  making  such  deliveries,  it  may  be 
said  to  be  a  general  custom.  Chicago  &  A. 
R.  Co.  V.  Harrington,  61  N.  B.  622,  628»  192 
111.  9. 

As  a  ceneral  law. 

A  general  custom  is  a  general  law,  and 
forms  the  law  of  a  contract  on  the  subject 
matter.  Though  at  variance  with  its  terms, 
it  enters  into  and  controls  its  stipulations,  as 
an  act  of  Parliament  or  state  Legislature. 
Addison  v.  Otway,  2  Mod.  233,  238;  Dagget 
V.  Snowdon,  2  W.  Bl.  1224,  1225;  Harlan  v. 
People  (Mich.)  1  Doug.  207;  Rex  v.  Inhabit- 
ants of  Cliviger,  2  Term  R.  263,  2G4;  Carson 
V.  Blazer  (Pa.)  2  Bin.  475,  486,  487,  4  Am. 
Dec.  4(53;  Stultz  v.  Dickey  (Pa.)  5  Bin.  285, 
287,  6  Am.  Dec.  411;    Biggs  v.  Brown  (Pa.) 

2  Serg.  &  R.  14,  17;  Johnson  v.  Mcintosh,  21 
U.  S.  (8  Wheat.)  543,  591,  592,  6  L.  Ed.  681; 
Renner  v.  Bank  of  Columbia,  22  U.  S.  (9 
Wheat)  581,  584,  591,  6  L.  Ed.  106;  and  the 
cases  there  cited  from  Jones  v.  Fales,  4  Mass. 
245,  252;  Lincoln  &  Kennebeck  Bank  v. 
Page,  9  Mass.  155,  6  Am.  Dec.  52;  Halsey  v. 
Brown  (Conn.)  3  Day,  346;  Smith  v.  Wright 
(N.  Y.)  1  Calnes,  43,  2  Am.  Dec.  102;  Bank  of 
Utloa  V.  Smith  (N.  T.)  18  Johns.  230;  Cutter 
V.  Powell,  6  Term  R.  320;  Peck  v.  Wood- 
bridge  (Conn.)  3  Day,  508,  511;  McKeen  v. 
Delancy's  Lessee,  9  U.  8.  (5  Cranch)  22,  33, 

3  L.  Ed.  25. 

The  courts  not  only  may,  but  are  bound, 
to  notice  and  respect  general  customs  and 
usages,  as  the  law  of  the  land,  equally  with 
the  written  law;  and,  when  clearly  proved, 
they  will  control  the  general  law.  This  nec- 
essarily follows  from  its  presumed  origin — 
an  act  of  Parliament  or  legislative  act  Unit- 
ed States  V.  Arredondo,  31  U.  S.  (6  Pet)  691, 
715,  8  L.  Ed.  547;  Drew  v.  Chesapeake 
(Mich.)  2  Doug.  33,  37. 

General  customs  are  such  as  prevail 
throughout  a  country,  which,  by  virtue  of 
their  prevalence  and  long  existence,  become 
the  law  of  that  country.  Bodflsh  v.  Fox,  23 
Me.  (10  Shep.)  90.  95.  39  Am.  Dec.  611. 

GENERAL  DAMAGES. 

General  damages  are  such  as  the  law 
implies  or  presumes  to  have  accrued  from 
the  wrong  complained  of.  W.  O.  Loftus  & 
Co.  V.  Bennett,  68  App.  Div.  128,  131,  74  N. 
Y.  Supp.  290;  Woodruff  v.  Bradstreet  Co.  (N. 
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Y.)  35  Hun,  10,  17;  Brown  v.  Hannibal  & 
St  J.  R.  Co.,  99  Mo.  310,  318,  12  S.  W.  655; 
Barrett  v.  Western  Union  Tel.  Co.,  42  Mo. 
App.  542,  550;  Nicholson  v.  Rogers,  31  S.  W. 
200,  2G1,  129  Mo.  136;  State,  to  Use  of  Mc- 
Cracken,  v.  Blackman,  51  Mo.  319,  321;  Bibb 
County  T.  Ham,  110  Ga.  340,  341,  35  S.  E. 
656;  Bateman  y.  Blake,  45  N.  W.  831,  833, 
81  Mich.  227;  Oldfather  t.  Zent,  14  Ind.  App. 
89,  100,  41  N.  E.  555;  Herfort  y.  Cramer,  4 
Pac.  896,  901,  7  Colo.  483;  Atchison,  T.  &  S. 
P.  R.  Co.  y.  Rice,  14  Pac.  229,  234,  36  Kan. 
593;  Tyler  v.  Salley,  19  Ati.  107,  82  Me.  128; 
Treadwell  y.  Whlttier,  22  Paa  266, 268, 80  Cal. 
574,  5  L.  R.  A.  498,  13  Am.  St  Rep.  175;  Root 
V.  Butte,  A.  &  P.  Ry.  Co..  51  Pac.  155,  156,  20 
Mont  354.  They  are  such  as  naturally  and 
necessarily  result  from  the  wrong.  Thompson 
V.  Webber,  29  N.  W.  671,  673,  4  Dak.  240; 
Atchison,  T.  &  S.  F.  R.  Co.  y.  Rice,  14  Pac. 
229,  234,  86  Kan.  593;  Young  y.  Scheu,  9  N. 
Y.  Supp.  349,  56  Hun,  307.  This,  however, 
does  not  mean  that  general  damages  must, 
a  priori,  inevitably  and  always  result  from  a 
given  wrong.  It  is  enough  in  the  particular 
Instance  that  they  did  in  fact  result  from  the 
wrong,  directly  and  approximately,  and  with- 
out reference  to  the  special  character,  condi- 
tion, or  circumstances  to  the  person  wronged. 
The  law  then,  as  a  matter  of  course,  implies 
or  presumes  them  as  the  effect  which  in  a 
particular  instance  necessarily  results  from 
the  wrong.  Smith  v.  St.  Paul,  M.  &.  M.  Ry. 
Co.,  14  N.  W.  797.  798,  30  Minn.  169;  Hunter 
V.  Stewart,  47  Me.  419,  421. 

General  damages  are  such  as  the  law 
presumes  to  flow  from  any  tortious  act,  and 
may  be  recovered  without  proof  of  any 
amount    Civ.  Code  Ga.  1895,  S  3910. 

Damages  which  are  probable,  and  trace- 
able to  and  necessarily  result  from  the  in- 
jury, are  termed  "general  damages."  North 
Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal 
Co..  68  Pac.  812,  814,  23  Utah,  199. 

Damages  necessarily  resulting  from  an 
injury,  such  as  the  loss  of  the  value  of  an 
article  of  property  which  is  carried  away  or 
destroyed,  or  of  a  sum  of  money  which  is  not 
paid  to  the  plaintiff  according  to  the  con- 
tract, or  the  loss  of  time  and  the  endurance 
of  pain  consequent  of  having  one*s  limb  frac- 
tured, are  called  "general  damages,"  and 
may  be  shown  under  ad  damnum,  and  may 
be  called  "general  damages."  Bristol  Mfg. 
Co.  v.  Grldley.  28  Conn.  201,  212. 

General  damages  are  those  which  the 
law  in  itself  implies  for  the  reason  that  tbey 
are  the  immediate,  direct,  and  proximate  re- 
sult of  the  act  complained  of — as,  for  in- 
stance, injury  to  property  or  its  value  by  its 
detention,  deterioration,  etc.;  but  damages 
caused  by  the  neglect  to  deliver  a  telegram, 
resulting  in  plaintiff's  loss  of  a  fee,  are  not 
leneral  damages.  Mood  v.  Western  Union 
rel.  Co.,  19  S.  E.  67.  68,  40  S.  C.  524. 


Genera]  damages  are  such  as  reasonably 
flow  from  the  injuries  complained  of,  anA 
may  be  recovered  under  a  general  allegation 
that  damages  were  sustained.  General  dam- 
ages are  such  damages  as  the  law  implies 
upon  proof  of  the  injury.  Lynch  v.  Thirdl 
Ave.  R.  Co.,  13  N.  Y.  Supp.  236,  238,  59  N.  ¥• 
Super.  Ct  (27  Jones  &  8.)  71. 

General  damages  for  a  breach  of  con- 
tract of  sale  of  lumber  are  measured  by  the 
difference  between  what  they  had  agreed  to 
pay,  and  the  sum  for  which  they  could  have 
supplied  themselves  with  lumber  of  the  same 
character  at  the  place  of  delivery,  or,  it'  not 
obtainable  there,  then  at  the  nearest  avail- 
able market  plus  any  additional  freight  re- 
sulting from  the  breach.  The  plaintiffs  are 
entitled  only  to  indemnity  to  a  sum  equal  to 
the  loss  they  have  sustained  as  a  conse- 
quence of  the  breach.  Lawrence  v.  Porter 
(U.  S.)  63  Fed.  62,  64^  11  O,  0.  A.  27,  26  L. 
B.  A.  167. 

Libel  or  slaader. 

The  term  ''general  damages,**  when  ap- 
plied to  a  libel  suit,  includes  the  damage 
which  the  law  presumes  from  a  publication 
of  an  article  which  is  libelous  per  se.  If 
such  a  libel  be  of  such  a  character  as  to 
touch  the  person  libeled  in  his  business  or 
profession,  then,  under  a  general  allegation 
of  damage  thereto,  evidence  of  a  general  fall- 
ing off  of  business  or  income  is  admissible. 
This  is  so  because  the  law  presumes  that  a 
libel  per  se,  which  touches  one  in  his  busi- 
ness or  profession,  will  cause  such  general 
damage,  and  therefore  such  evidence  may 
be  given  to  help  to  s^ow  its  extent.  Smid 
V.  Bernard,  63  N.  T.  Supp.  278,  281,  31  Misc. 
Rep.  35. 

General  damages,  in  an  action  for  libel, 

are  damages  not  pecuniary  in  their  nature, 

I  such  as  to  reputation,  etc.    Clemen tson  y. 

I  Minnesota  Tribune  Co.,  47  N.   W.  781,   45 

I  Minn.  303. 

To  distinguish  between  general  damages 
'  and  special  damages  is  sometimes  difficult 
In  an  action  for  defamatory  words  not  ac- 
tionable per  se,  special  damages  must  be  al- 
leged and  proved.  Injury  to  the  credit  and 
reputation  of  any  lawyer  is  not  only  a  natu- 
ral, but  a  necessary,  consequence  of  his  ar- 
rest and  imprisonment  for  disorderly  con- 
duct, and  the  publicity  given  thereto.  And 
this  is  within  the  allegation  of  a  complaint 
that  plaintiff  **was  greatly  Injured  in  his 
health,  credit,  and  reputation,"  and  may  be 
considered  general  damages.  Evins  v.  Met- 
ropolitan St.  Ry.  Co.,  47  App.  Div.  511,  524, 
62  N.  Y.  Supp.  496. 

OENERAXi  DEBIUTT. 

In  denying  specific  perforrannoe  of  an 
agreement  to  take  care  and  provide  fur  com- 
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plainant  in  case  of  her  general  debility  or }  OEKEBAIi  DEHIAI*. 

sickness,  it  Is  said  that  the  court  coald  not 
from  time  to  time  determine 'what  is  meant 
by  "general  debility  or  sickness."  Mowers 
T.  Fogg,  17  Aa  296.  297,  45  N.  J.  Bq.  120. 


GEHERAIf  DEMURBEB. 

A  general  demurrer  is  one  going  to  the 
merits  of  the  case  Intended  to  be  made  by 
the  bill,  and,  when  no  particular  cause  is  as- 
signed, except  the  formula  required  by  the 
practice  or  rules  of  the  court,  that  there  is  \ 
DO  equity  in  the  bill,  and  it  is  always  proper 
wbere  the  bill  is  defective  in  substance. 
Shaw  V.  Chase,  77  Mich.  436.  439.  43  N.  W. 
S83;  Taylor  v.  Taylor.  87  Mich.  64.  68.  49  N. 
W.  519,  521. 

A  general  demurrer  is  one  which  ex- 
cepts to  the  sufficiency  of  a  previous  pleading 
In  general  terms,  without  showing  specifical- 
ly the  nature  of  the  objection,  and  such  de- 
murrer is  sufficient  when  the  objection  is  on 
a  matter  of  substance.  Reid  v.  Field,  1  S. 
E.  395.  3OT,  83  Va.  26. 

A  general  demurrer  presents  objections 
to  the  equities  of  the  case,  depending  upon 
tbe  facts  alleged  in  the  bill,  and  must  be  de- 
tennined  upon  the  assumption  of  truth  in 
Buch  allegations,  and  all  legal  inferences  and 
conclusions  of  law  are  matters  for  the  Ju- 
dicial notice  of  the  court  United  States  ▼. 
National  Bank  (U.  S.)  73  Fed.  379,  381. 

The  office  of  a  general  demurrer  is  not 
to  make  a  petition  more  definite  and  cer- 
tain, but  goes  to  the  question  of  whether  any 
cause  of  action  is  stated,  or  whether  the 
plaintiff  is  entitled  to  any  relief.  Darr  v. 
Berquist,  89  N.  W.  256,  257,  63  Neb.  713. 

A  general  demurrer  enables  the  party  to 
assail  every  substantial  imperfection  in  the 
pleadings  of  the  opposite  side  after  particu- 
larizing any  of  them  in  his  demurrer.  Mar- 
tin Y.  Bartow  Ironworks  (U.  S.)  16  Fed.  6las. 
888, 889.  ^      »- 

A  general  demurrer.  In  chancery  prac- 
tice, is  a  demurrer  which  only  raises  the 
question  of  the  equity  of  a  bill.  Such  a  de- 
mmrer  does  not  exist  in  Alabama,  but  it  is 
necessary  to  set  forth  the  ground  of  the  de- 
mnrrer  specially.  An  assignment  that  there 
is  no  equity  in  the  bill  is  nothing  more  than 
&  general  demurrer.  It  is  not  an  assign- 
ment of  a  special  cause  of  demurrer.  Mc- 
Gwire V.  Van  Pelt,  66  Ala.  344,  349. 

A  general  demurrer  reaches  defects  in 
BQbstance  only,  and  not  in  form.  Darcey  v. 
Lake,  46  Miss.  109,  117. 

A  demurrer  is  general  when  no  particu- 
lar cause  is  alleged.  Christmas  t.  Russell, 
^  U.  S.  (^  Wall.)  290,  303,  18  L.  Bd.  476. 


A  general  denial  is  one  which  puts  In 
issue  all  the  material  ayerinents  of  the  com- 
plaint or  petition,  and  permits  the  defendant 
to  proTe  any  and  all  facts  which  tend  to 
negatiye  those  averments,  or  some  one  oc  all 
of  them.  Mauldin  r.  Ball,  1  Pac.  409,  411, 
6  Mont.  96. 

A  general  denial  traverses  all  material 
averments  of  the  pleading  to  which  it  is  ad- 
dressed. Hence,  under  an  answer  of  a  gen- 
eral denial,  the  defendant  may  prove  any 
fact  independent  of  those  alleged  in  the  com- 
plaint which  is  inconsistent  therewith,  and 
tends  to  overthrow  plaintiff's  cause  of  action. 
Goode  V.  Blwood  Lodge,  No.  166,  K.  P.,  C6 
N.  E.  742,  743,  160  Ind.  251  (citing  Johnson 
T.  Bchloesser,  146  Ind.  509,  45  N.  B.  702,  36 
L.  B.  A.  59,  58  Am.  St  Rep.  367). 

GEHERAI.  DEPOSIT. 

A  general  deposit  is  where  the  money  de- 
posited is  not  to  be  i*eturned  itself,  but  an 
equivalent  of  money  Is  to  be  returned.  Such 
deposit  is  safd  to  be  equivalent  to  a  loan. 
Talladega  Ins.  Go.  v.  Landers,  43  Ala.  115, 
138. 

A  general  deposit  in  a  bank  is  so  much 
money  to  the  depositor's  credit.  It  is  a 
debt  due  to  him  by  tbe  bank,  payable  on  de- 
mand to  his  orders;  not  property  capable  of 
identification  and  specific  appropriation. 
Florence  Min.  Go.  v.  Brown,  8  Sup.  Gt  531, 
534,  124  U.  S.  386,  81  L.  Bd.  424. 

The  mere  deposit  of  money  in  a  com- 
mercial bank  on  account  of  the  depositor, 
without  being  complicated  by  any  other 
transaction  than  that  of  the  depositing^ and 
withdrawing  of  the  money  by  the  customer 
from  time  to  time,  is  a  general  deposit.  Gol- 
lins  V.  State,  15  South.  214,  217,  83  Fla.  429. 

"All  sums  .j^aid  Into  a  bank  on  general 
.deposit  by  t^e  same  or  different  depositors, 
-form  one  blended  fund.  As  soon  as  the 
money  has  been  handed  over  to  the  bank, 
and  the  credit  given  to  the  payor,  it  is  at 
once  the  proper  money  of  the  bank.  It  en- 
ters into  the  general  fund  and  capital,  and 
is  Indistinguishable  therefrom.  Thereafter 
the  depositor  has  only  a  debt  owing  him  from 
the  bank.  He  has  no  right  to  any  specific 
money,  and,  though  the  identical  money  de- 
posited be  stolen  before  it  is  in  fact  mingled 
with  the  other  moneys  of  the  bank,  still 
the  bank  must  make  up  the  loss,  and  or- 
dinarily, unless  otherwise  stated,  a  deposit 
of  the  current  money  of  the  country  where 
the  deposit  is  made  will  be  assumed  a  gen- 
eral deposit."  State  v.  Garson  City  Sav. 
Bank,  30  Pac.  703,  704,  17  Nev.  146. 

A  general  deposit  is  one  which  is  to  be 
repaid  on  demand  in  money,  and  the  title 
to  the  money  deposited  passes  to  the  bank. 
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Prima  facie  every  deposit  is  general.  Bank 
of  Blackwell  v.  Dean,  60  Pac.  226,  9  Okl. 
626. 

A  general  deposit  is,  in  effect,  a  loan 
which  a  bank  is  obliged  to  pay  when  called 
upon  by  the  draft  of  the  customer,  and 
there  can  be  no  default  until  the  payment 
has  been  demanded  and  refused.  Tobias  y. 
Morris,  28  South.  517,  520,  126  Ala.  535. 

"Deposits  made  with  bankers  are  either 
general  or  special.  Money  received  by  a 
bank  on  general  deposit  becomes  the  prop- 
erty of  the  bank,  and  can  be  loaned  or  other- 
wise used  by  it  as  other  money  belonging  to 
it  The  bank  becomes  the  debtor  of  the  de- 
positor, and  its  obligation  is  satisfied  by 
honoring  the  depositor's  checks  to  the 
amount  of  his  deposit.  The  depositor's  claim 
is  a  mere  chose  in  action  for  so  much  money. 
He  becomes  a  creditor  of  the  bank."  Alston 
y.  State,  9  South.  732,  92  Ala.  124,  13  K  R. 
A.  659. 

General  deposit  in  bank  is  where  money 
is  deposited  and  entered  on  the  books  of 
the  bank  to  the  depositor's  credit;  such  mon- 
ey not  being  returnable  specifically,  but  a 
similar  amount  being  payable  to  the  depos- 
itor's order.  RufiSn  y.  Orange  County 
Com'rs,  69  N.  C.  498,  509. 

A  general  deposit  amounts  to  a  mere 
loan,  and  the  bank  is  to  restore  not  the  same 
money,  but  its  equivalent  sum,  whenever  it 
is  demanded.  Keene  v.  Collier,  58  Ky.  (1 
Mete.)  415,  417. 

In  case  of  a  general  deposit  the  money 
deposited  is  mingled  with  the  other  money 
of  the  bank,  and  the  entire  amount  forms  a 
single  fund,  from  which  depositors  are  paid. 
The  relation  of  debtor  and  creditor  is  cre- 
ated, and,  in  the  event  of  a  failure  of  the 
bank,  all  such  creditors  stand  on  an  equality. 
A  general  deposit  differs  from  a  loan  in  that 
the  money  is  left  with  the  bank  for  safe- 
keeping, subject  to  order,  and  payable,  not 
in  the  specific  money  deposited,  but  in  an 
equal  sum.  Officer  v.  Officer,  94  N.  W.  947, 
948,  120  Iowa,  389. 

Where  money  is  left  for  safe-keeping 
with  the  understanding  not  that  the  identical 
money  shall  be  kept  and  returned  to  the 
depositor,  but  only  that  a  like  sum  shall  be 
repaid,  such  a  transaction  does  not  consti- 
tute a  bailment  or  a  special  deposit,  but  a 
general  deposit  in  the  nature  of  a  loan. 
Shoemaker  y.  Hinze,  53  Wis.  116,  10  N.  W. 
86. 

Speeial  deposit  distlnguislied. 

The  same  deposit  cannot  be  both  gen- 
eral and  special.  The  distinction  between 
a  general  and  a  special  deposit  is  manifest 
and  material.  A  special  deposit  in  a  bank 
is  where  the  whole  contract  is  that  the  thing 


shall  be  safely  kept,  and  the  identical  thing 
returned  to  the  depositor.  When  the  deposit 
is  a  general  one,  the  bank  has  a  right  to  min- 
gle the  money  deposited  with  its  own,  and 
treat  it  as  a  debt  due  the  depositor.  Conse- 
quently, proof  that  an  officer  of  the  bank  re- 
ceived money  as  a  general  deposit,  knowing 
the  bank  to  be  insolvent,  will  not  sustain  a 
charge  that  be  received  it  on  d^osit  for  safe- 
keeping. Koetting  v.  State,  60  N.  W.  822, 
823,  88  Wis.  502. 

There  is  a  wide  difference  between  a 
special  and  general  deposit,  as  those  terms 
are  understood  not  only  by  bankers  but  by 
the  public,  who  are  transacting  business  daily 
with  banks.  Thus,  where  money  of  any  de- 
scription is  deposited  in  a  bank,  and  the 
identical  gold,  silver,  or  bank  bills  which 
were  deposited  are  to  be  returned  to  the 
depositor,  and  not  the  equivalent,  the  deposit 
will  be  special;  while  a  general  deposit  is 
one  which  is  to  be  returned  to  the  depositor 
in  kind.  Mutual  Ace.  Ass'n  of  the  North- 
west y.  Jacobs,  81  N.  B.  414,  416,  141  111. 
261,  16  L.  R.  A.  616,  33  Am.  St  Rep.  302. 

GENERAL  DEPOSITOR. 

A  general  depositor  is  merely  a  general 
creditor  of  a  bank,  and  is  not  entitled  to 
any  priority  of  payment  over  other  creditors 
in  case  of  an  assignment  for  the  benefit  of 
creditors  or  bankruptcy.  Bank  of  Black- 
well  y.  Dean,  60  Pac.  226,  9  OkL  626. 

OENERAIi  DEVISE. 

The  gift  of  a  parcel  of  land,  and  not  the 
estate  in  it,  is  called  a  ''general  devise" 
where  no  words  are  superadded  to  show  how 
great  an  estate  is  meant  to  be  given,  such 
as  a  devise  of  "all  the  tract  parcel  of  land 
belonging  to  or  that  I  am  possessed  of."  In 
such  case  the  law  holds  the  language  to 
mean  or  import  nothing  but  a  life  estate. 
Hitch  v.  Patten  (Del.)  16  Ati.  558,  660,  8 
Houst  334,  2  L.  R.  A.  724. 

OENERAI.  ELECTION. 

See  ''Last  General  Blection." 

The  words  "general  election,"  as  used  in 
the  title  relating  to  elections,  shall  mean 
any  election  of  state  and  county  ofiicers,  rep- 
resentative to  the  General  Assembly,  repre- 
sentative to  Ck)ngress,  or  electors.    V.  S.  58. 

The  term  "general  election,"  as  used  in 
the  chapter  relating  to  elections,  shall  apply 
to  any  election  held  for  the  choice  of  nation- 
al, state.  Judicial,  district,  county,  or  town- 
ship officers.    Ck>de  Iowa,  1897,  §  1089. 

The  Ballot  Law  of  1891,  §  2,  defined  the 
term  "general  election,"  as  used  in  the  act 
as  applying  to  any  election  held  for  the 
choice  of  a  national,  state.  Judicial,  district 
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or  county   officer.    Village   of   Ridgway   v. 
Gallatin  Co.,  181  111.  521,  526,  55  N.  B.  146. 

Tbe  Missouri  act  of  1849  organizing  Mc- 
Donald county,  and  authorizing  the  imme- 
diate election  of  county  officers,  to  serve  un- 
til the  general  election,  means  the  next  gen- 
eral election  for  officers  throughout  the  state, 
and  not  the  several  elections  of  the  same 
county  officers  in  other  counties  of  the  state. 
State  ex  rel.  McGee  v.  King,  17  Mo.  511,  514. 

Code,  art  51,  §  61,  providing  that  the 
clerk  of  county  commissioners  shall  file  yvith 
the  clerk  of  the  circuit  court,  not  less  than 
20  days  before  the  beginning  of  the  second 
regular  term  of  the  court  after  each  and 
every  general  election,  a  fair  and  complete 
list  of  the  male  taxable  inhabitants  of  the 
county  not  under  25  years  of  age,  means  a 
general  election  for  representatives  of  the 
state  in  the  Congress  of  the  United  States 
and  for  President  and  Vice  President  of  the 
United  States,  though  it  was  not  an  election 
for  members  of  the  General  Assembly  and 
state  officers  generally.  Downs  v.  State,  26 
Atl.  1005,  78  Md.  128. 

An  election  general  throughout  the  state 
for  both  members  of  Congress  and  for  Judges 
was  a  general  election  within  the  meaning 
of  a  statute  requiring  a  certain  question  to 
be  submitted  to  the  people  at  a  general  elec- 
tion, though  it  was  not  a  general  election  as 
the  term  was  used  in  the  Constitution. 
Mackin  v.  State,  62  Md.  244,  247. 

Electioii  on  ezpiratioa  of  full  term. 

A  general  election  is  an  election  to  fill 
an  office  on  the  expiration  of  the  full  term 
thereof,  as  used  in  contradistinction  from 
the  term  "special  election"  employed  in  the 
Political  Code,  relating  to  elections  to  fill 
vacancies.  Kenfield  v.  Irwin,  52  Cal.  164, 
169. 

Hovembor  election. 

The  term  "general  election,''  when  used 
in  statutes,  refers  to  the  election  required  to 
be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November  in  each  year.  Gen.  St 
Kan.  1901,  §  7942,  subd.  26;  State  v.  Cobb,  2 
Kan.  32,  54;  Bond  v.  White,  8  Kan.  333,  341; 
Mclntyre  v.  Iliif,  68  Pac.  633,  634,  64  Kan. 
747. 

In  determining  the  constitutionality  of 
an  act  providing  that  there  should  be  no 
election  of  certain  officers  in  one  specified 
year,  it  was  contended  that  such  act  was  in 
violation  of  the  Constitution,  which  provided 
that  a  general  election  should  be  held  an- 
nually on  the  Tuesday  succeeding  the  first 
Monday  in  November,  but  it  was  held  that  a 
November  election  provided  for  in  the  Con- 
stitution is  the  general  election,  whether  few 
or  many  offices  are  to  be  filled,  and  is  in- 
dependent of  the  terms  of  the  offices  or  the 
aumber  of  officers  to  be  elected.    Wilson  t. 


Clark,  63  Kan.  505,  65  Pac.  705,  706  (citing 
Morgan  v.  Pratt  County  Comers,  24  Kan. 
71;  State  v.  Foster,  36  Kan.  504,  13  Pac. 
841). 

The  words  "general  election,"  when  used 
in  the  statutes,  shall  be  construed  to  mean 
the  election  required  by  law  to  be  held  in 
the  month  of  November.  Comp.  Laws  Mich. 
1897,  S  50,  subd.  19. 

Const,  art  20,  which  provides  that,  when 
amendments  have  been  agreed  to  in  proper 
manner  by  the  Legislature,  the  same  shall 
be  submitted  to  the  electors  at  the  next  "gen- 
eral election"  thereafter,  etc.,  means  the 
November  elections,  at  which  are  elected  all 
of  the  state  officers.  Westinghausen  v.  Peo- 
ple, 6  N.  W.  641,  643,  44  Mich.  265. 

Under  How.  Ann.  St  S  2,  providing 
that  the  term  ''general  election"  means  the 
election  held  in  November,  "unless  such  con- 
struction would  be  inconsistent  with  the 
manifest  intent  of  the  Legislature,"  a  spring 
election  cannot  be  regarded  as  a  general 
election  In  determining  the  right  to  place 
a  ticket  in  the  first  column  of  an  official  bal- 
lot, which  is  assigned  to  the  ticket  which 
received  the  highest  number  of  votes  at  the 
last  preceding  general  election.  Edgar  v. 
Board  of  Election  Com'rs  of  Livingston  Coun- 
ty, 76  N.  W.  972,  118  Mich.  418. 

GENEBAL  EXEOTTTION. 

A  general  execution  is  a  writ  command- 
ing an  officer  to  satisfy  Judgment  out  of 
any  personal  property  of  the  defendant  An 
order  commanding  him  to  satisfy  the  judg- 
ment out  of  certain  named  personal  property 
is  not  general  execution.  Pracht  v.  Pister, 
1  Pac.  638,  30  Kan.  568. 

GENERAL  EXPECTATION. 

The  expression  **general  expectation,"  as 
used  in  an  instruction  that  if  a  son  remained 
at  home  and  performed  services  and  expend- 
ed money  under  a  general  expectation  that 
his  father  would  make  it  right  by  will  or 
otherwise  when  he  died,  and  left  to  his 
father's  judgment  what  would  be  right,  and 
what  provision  should  be  made,  and  how  it 
should  be  made,  and  the  father  did  in  fact 
make  provision  for  his  son,  the  son  was 
bound  by  such  provision,  means  an  expecta- 
tion that  arose  from  no  express  understand- 
ing between  the  father  and  son  in  relation 
to  the  son's  compensation  for  his  services, 
but  grew  out  of  all  the  circumstances  of  the 
case,  and  from  no  one  in  particular.  Appeal 
of  Lee,  2  Atl.  758,  759,  53  Conn.  363. 

GENERAL  FORBEARANCE. 

The  term  "general  forbearance,**  when 
used  in  speaking  of  a  general  forbearance  to 
sue,  in  which  there  is  no  time  specifled. 
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means  a  perpetual  forbearance.  Clark  v. 
Russell,  3  Watts,  213,  216,  27  Am.  Dec.  348 
(citing.  Hamaker  ▼.  Eberley,  2  Bin.  506,  510, 
4  Am.  Dec.  477);  Sidwell  v.  Evans  (Pa.) 
1  Pen.  &  W.  383,  385,  21  Am.  Dec.  387. 

OENEBAIi  FINDINO. 

A  general  finding  in  favor  of  the  party 
is  to  be  treated  as  a  general  verdict. 
Humphreys  v.  Third  Nat  Bank  (U.  S.)  75 
Fed.  852.  856,  21  C.  C.  A.  538. 

GENERAI.  FUND. 

Of  eity. 

The  general  fund  of  a  city  is  a  miscel- 
laneous fund  for  the  payment  of  claims 
which  will  arise,  and  for  which  it  is  im- 
possible to  remit  the  exact  amount  which 
will  be  required.  Kelley  v.  Broadwell  (Neb.) 
92  N.  W.  643.  645. 

Of  oonnty. 

The  general  fund  of  a  county,  as  its 
name  implies,  is  one  devoted  to  a  variety  of 
uses,  and  its  expenditure  is  left  mainly  to 
the  discretion  of  the  county  commissionera 
Burlington  &  M.  R.  R.  Co.  v.  Lancaster 
County  Com'rs,  12  Neb.  324,  327,  11  N.  W. 
332;  Kansas  City,  Ft  8.  &  G.  R.  Co.'  v. 
Scammon,  25  Pac.  858,  859,  45  Kan.  481. 

Of  fraternal  order. 

A  "general  fund"  is  the  term  applied  to 
ji  fund  within  the  control  and  management 
of  the  respective  lodges  of  a  fraternal  order, 
raised  in  each  lodge  by  contributions  from 
its  members,  or  donations  made  thereto, 
from  which  are  paid  the  general  expenses  of 
the  lodge,  and  benefits  which  the  lodge  may 
by  its  by-laws  prescribe  to  be  paid  to  mem- 
bers disabled  by  sickness  or  other  disability 
from  following  their  usual  business  or  occu- 
pation. Lady  Lincoln  Lodge  v.  Faist,  28 
Atl.  555,  52  N.  J.  Eq.  510. 

Of  state. 

The  term  "general  fund,"  as  used  to 
define  a  fund  belonging  to  a  state,  is  a  fund 
created  for  the  purpose  of  paying  the  salaries 
of  state  officers  and  defraying  the  general 
expenses  of  the  state  government  State  v. 
Bartley,  58  N.  W.  172,  173,  89  Neb.  353. 

"General  fund,"  as  used  in  Laws  1855, 
directing  that  the  money  raised  by  a  certain 
tax  be  paid  into  the  treasury  to  the  credit 
of  tile  general  fund  of  the  state,  is  the  col- 
lective designation  of  all  the  assets  of.  the 
state  which  furnish  the  means  for  the  sup- 
port of  the  government  and  the  defraying  the 
discretionary  appropriations  of  the  Legisla- 
ture; In  other  words,  the  necessary  and  con- 
tingent expenses  of  the  government  People 
v.  Orangs  County  Sup'rs  (N.  Y.)  27  Barb. 
575,  582. 


GEMEBAIi  OUABANTT. 

A  general  guaranty  is  a  security  for  all 
persons  who  deal  upon  its  credit  £vex*soo 
V.  Gere  (N.  Y.)  40  Hun,  248,  250. 

A  general  guaranty  is  a  guaranty  In 
which  none  of  the  terms  are  fixed  in  writing. 
and  therefore  the  law  adds  the  usual  coodi- 
tions  that  there  shall  be  due  and  unsuccesa- 
ful  diligence  used  by  the  creditor  to  collect 
the  claim  from  the  principal,  unless  it  ap- 
pears  that  all  diligence  would  be  hopeless. 
Ritchie  v.  Walter.  31  Ati.  334,  166  Pa.  604. 

A  general  guaranty  is  one  open  for  ac- 
ceptance by  the  public  generally.  Thus  a 
guaranty  to  a  bank,  which  recited  that  tbey 
guarantied  payment  of  all  indebtedness  now- 
due  or  hereafter  to  become  due  to  the  baok 
or  its  assigns  occasioned  by  any  act  of  tlie 
F.  Co.,  was  general,  and  inured  to  the  benefit 
of  plaintiffs,  to  whom  notes  discounted  by 
F.  Co.  at  the  bank  had  been  transferre<l. 
Tidioute  Sav.  Bank  v.  Libbey,  77  N.  W.  182, 
183,  101  Wis.  Id3,  70  Am.  St  Rep.  907. 

OENERAI.  GUARDIAN. 

A  general  guardian  is  a  guardian  of  the 
person  or  of  all  of  the  property  of  the  ward 
within  the  state,  or  of  both.  Civ.  Code  Cat 
1903,  §  239;  Rev.  Codes  N.  D.  1899,  ||  2810, 
2S11;  Civ.  Code  S.  D.  1903,  SS  142,  143; 
Rev.  St  Okl.  1903,  §§  3811,  3812;  Civ.  Code 
Mont   1895.   ft  333;    Rev.  St   Utah  1898,    f 


GENERAI.  IMPARLANCE. 

A  general  imparlance  is  a  prayer  for 
time  to  plead,  without  reserving  special  ex- 
ceptions. Colby  V.  Knapp,  13  N.  H.  175,  177 
(citing  Com.  Dig.  Abatement;  1  Chit  PL 
420). 

A  general  imparlance  in  pleading  at  com- 
mon law  was  the  time  allowed  by  a  party 
for  pleading  upon  an  application  in  which 
no  right  of  exception  was  reserved.  Mack  y. 
Lewis.  81  AU.  888.  889.  67  Vt  883. 

GENERAL  IMPROVEMENT. 

The  Austin  city  charter  authorizes  the 
raising  of  money  on  the  credit  of  the  city 
for  current  expenses  and  the  general  Im- 
provement of  the  city.  Held,  that  "gen- 
eral improvement"  meant  ordinary  improve- 
ment— ^that  is,  improvement  which  ordinarily 
recurs — ^but  did  not  include  all  improve- 
ments of  every  character,  so  as  to  cover  the 
expenses  of  the  city  for  every  purpose.  City 
of  Austin  V.  Nalle.  22  8.  W.  668,  678,  85  Tex. 
520. 

GENERAL  INDORSEMENT. 

A  general  Indorsement  of  a  negotiable 

instrument  Is  one  by  which  no  indorsee  is 
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named.  Bev.  St.  Wyo.  1899,  fi  2347;  Olv. 
Code  Idaho  1901,  fi  2874;  Bev.  Codes  N.  D. 
1899.  §  4872;  Civ.  Code  S.  D.  1903,  §  2187; 
Rey.  St  Okl.  1903,  §  3611;  Civ.  Code  Cal. 
1908,  ft  8112;  Civ.  Code  Mont  1895,  §  4024. 

GENERAIi  IN  SANITY. 

A  man  may  be  mad  on  all  subjects;  and 
then,  tbons^h  he  may  have  glimmerings  of 
reason,  he  is  not  a  responsible  agent.  This 
is  general  insanity.  To  excuse  him  of  crime, 
the  degree  of  It  must  be  so  great  as  to  have 
controlled  the  will  of  its  subject  and  to  have 
taken  from  him  tbe  freedom  of  moral  ac- 
tion. Commonwealth  v.  Wlreback,  42  Atl. 
542,  545,  190  Pa.  138,  70  Am.  St  Bep.  625; 
Cbmmonwealth  v.  Hosier,  4  Pa.  (4  Barr)  264. 

If  the  prisoner  at  the  bar  at  the  time 
be  committed  the  act  had  not  sufficient  ca- 
pacity to  know  whether  his  act  was  right  or 
wrong,  and  whether  it  was  contrary  to  law, 
he  is  not  responsible.  Tbat  is  in  fact  gen- 
eral insanity,  so  far  as  the  act  in  question 
is  concerned.  And  It  must  be  so  great  In 
extent  and  degree  as  to  blind  him  to  the 
natural  consequences  of  his  moral  duty,  and 
must  have  utterly  destroyed  his  perception 
of  right  and  wrong.  The  test  is  the  power 
or  capacity  of  the  prisoner  to  distinguish 
between  right  and  wrong  in  reference  to  the 
particular  act  In  question.  Commonwealth 
V.  Sayre  (Pa.)  5  Wkly.  Notes  Cas.  424. 

GEFERAI.  INSURANCE. 

A  general  insurance  is  where  the  perils 
insured  against  are  such  as  the  law  would 
imply  from  the  nature  of  the  contract  of  a 
maritime  insurance  considered  in  itself  and 
supposing  none  to  be  expressed  In  the  pol- 
icy. Vandenbeuvel  v.  United  Ins.  Co.,  2 
Jobup  Cas.  127,  150 

G£N£RAI.  ISSUE. 

The  general  issue  In  common-law  plead- 
ing operates  as  a  denial  of  the  wh6le  sub- 
stance of  the  declaration,  and  puts  upon  the 
plaintiff  the  necessity  of  establishing  all  the 
essential  allegations  In  the  narr.  McAllister 
V.  State,  50  Atl.  1046,  94  Md.  290;  Eastern 
Advertising  Co.  v.  McGaw,  42  Ati.  928,  924^ 
89  Md.  72. 

The  general  issue  Is  the  denial  of  the 
allegation  upon  which  a  recovery  is  sought 
It  has  a  form,  which  varies  with  each  ac- 
tion, but  in  any  given  action  it  is  always 
the  same.  In  debt  on  a  simple  contract  it  is 
'ill  debit;  In  debt  on  a  specialty  it  is  non 
^^t  factum;  In  detinue,  non  detinet;  in 
trover,  trespass,  and  trespass  on  the  case  It 
Is  not  guilty;  In  replevin  it  is  non  cepit;  and 
in  assumpsit  It  is  non  assumpsit.  Standard 
Loan  &  Accident  Ins.  Co.  v.  Thornton,  40  S. 
W.  13G,  138,  97  Tenn.  (13  Pickle)  1.     ' 


GENEBAI.  JUDGMENT. 

A  general  Judgment  is  a  Judgment  In 
personam.  Smith  v.  Colloty,  55  Atl.  805,  806, 
69  N.  J.  Law,  365. 

The  phrase  "general  Judgment  of  rea- 
sonable men"  means  a  general  Judgment 
which  Is  the  common  result  of  the  reflection 
and  reasoning  of  reasonable  men.  Patter- 
son T.  Nutter,  7  Atl.  273,  275,  78  Me.  509. 

OENERAI.  JURISDICTION. 

General  means  that  which  comprehends 
all;  the  whole.  Webst  Diet  When  applied 
to  Jurisdiction,  it  indicates  legal  authority 
extending  to  the  whole,  or  to  the  particular 
subject;  and  when  applied  to  a  term  of 
court  means  a  term  at  which  the  entire  au- 
thority or  Jurisdiction  of  the  court  may  be 
exercised.  Oracle  y.  Freeland,  1  N.  Y.  (1 
Oomst.)  228,  232. 

OENERAI.  LAW. 

The  term  "general  laws'*  is  one  which 
has  been  employed  to  designate  different 
classes  of  laws.  Examples  of  its  various 
signification  are  given  in  Bouvier's  Law  Dic- 
tionary, where  it  is  shown  that  its  use  is 
common  with  reference  to  the  subject-matter 
of  statutes,  as  well  as  to  the  extent  of  ter- 
ritory over  which  statutes  are  intended  to 
operate.  There  it  is  shown  to  be  in  use  as 
the  antithesis  of  **private,"  also  of  "local," 
and  also  of  "special"  statutes,  and  It  is  said 
that,  "in  deciding  whether  or  not  a  given 
law  is  general,  the  purpose  of  the  act  and 
the  objects  on  which  it  operates  must  be 
looked  to."  Legal  writings  abound  with  in- 
stances where  enactments  of  the  general  law- 
making department  are  mentioned  as  gen- 
eral laws  by  way  of  distinguishing  them  from 
municipal  laws.  Southern  Express  Co.  v. 
City  of  Tuscaloosa,  31  South.  400,  461,  132 
Ala.  326. 

A  law  may  take  Its  general  nature  ei- 
ther from  its  territorial  comprehensiveness, 
or  from  the  nature  of  its  subject-matter,  or 
from  both.  A  law  may  be  of  a  general  na- 
ture notwithstanding  its  subject-matter  is  of 
a  local  nature;  its  general  nature  being  alone 
due  to  its  territorial  comprehensiveness.  A 
law  which  is  general  by  reason  of  Its  terri- 
torial comprehensiveness  only  can  no  more 
be  limited  In  its  operation  territorially  by  a 
subsequent  special  law  than  one  which  is 
general  In  the  nature  of  its  subject-matter. 
Mathis  V.  Jones,  11  S.  EL  1018,  1019,  84  Ga. 
804. 

Const'  art  11,  §  6,  declaring  that  cities 
or  towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted 
by  authority  of  this  Constitution  shall  be 
subject  to  and  controlled  by  general  laws, 
does  not  mean  the  general  laws,  the  Leg> 
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lalature  1b  commanded  to  pass  for  the  incor- 
poration, organization,  and  classification  in 
proportion  to  population  of  cities  and  towns, 
or  amendments  thereto,  because  it  is  by 
the  Constitution  left  optional  with  cities  and 
towns  in  existence  when  the  Ck>n8titution 
was  adopted  to  become  organized  under  such 
general  acts  of  incorporation  or  not,  as  they 
shall  elect  It  means  such  general  laws  as 
shall  be  passed  by  the  Legislature  other 
than  those  for  the  incorporation,  organiza- 
tion, and  classification  of  cities  and  towns. 
Thompson  v.  Buggies,  11  Pac.  20,  26,  69  Cal. 
465. 

As  relating  to  all  of  a  class. 

The  word  "general"  comes  from  "genus," 
and  relates  to  a  whole  genus  or  kind;  or,  in 
other  words,  to  a  whole  class  or  order. 
Hence  a  law  which  affects  a  class  of  per- 
sons or  things  less  than  all  may  be  a  gen- 
eral law.    Brooks  ▼.  Hyde,  37  Cal.  366,  376. 

A  statute  which  relates  to  persons  or 
things  as  a  class  is  a  general  law.  Clark  v. 
Finley,  64  S.  W.  343,  345,  93  Tex.  171;  Ewlng 
y.  Hoblitzelle,  85  Mo.  64,  78;  State  ex  rel. 
Maggard  y.  Pond,  93  Mo.  606,  641,  6  S.  W. 
469,  471  (citing  State  ex  rel.  Lionberger  y. 
Telle,  71  Mo.  645);  State  ex  rel.  Harris  y. 
Herrmann,  75  Mo.  340,  353;  Hamman  t. 
Central  Coal  &  Coke  Co.,  56  S.  W.  1091,  1092, 
156  Mo.  232  (quoting  Lynch  y.  Murphy,  119 
Mo.  163,  24  S.  W.  774);  Van  Riper  v.  Par- 
sons, 40  N.  J.  Law  (11  Vroom)  1,  8;  Saw- 
yer y.  Dooley,  32  Pac.  437.  440,  21  Ney.  390; 
Central  R.  Oo.  y.  State  Board  of  Assessors, 
2  Atl.  789,  798,  48  N.  J.  Law  (19  Vroom)  1, 
57  Am.  Rep.  516;  Cox  v.  State,  8  Tex.  App. 
254,  289,  34  Am.  Bep.  746;  In  re  New  York 
Bleyated  R.  Co.  (N.  Y.)  3  Abb.  N.  C.  401, 
417,  422. 

The  number  of  persons  upon  which  the 
law  shall  haye  any  direct  efl!ect  may  be  very 
few,  by  reason  of  the  subject  to  which  it 
relates,  but  it  must  operate  equally  and  uni- 
formly upon  all  brought  within  the  rela- 
tions and  circumstances  for  which  it  pro- 
vides. A  statute,  in  order  to  avoid  a  con- 
flict with  the  prohibition  against  special  leg- 
islation, must  be  general  in  its  application 
to  the  class,  and  all  of  the  class  within  like 
circumstances  must  come  within  its  oper- 
ation. Daily  Leader  y.  Cameron,  41  Pac. 
635,  639,  3  Okl.  677;  Gay  y.  Thomas,  46  Pac. 
578,  586.  5  Okl.  1. 

A  general  act  is  one  which  has  room 
within  Its  terms  to  operate  on  all  of  a  known 
class  of  things,  present  and  prospective,  and 
not  merely  on  one  particular  thing,  or  on  a 
particular  class  of  things,  existing  at  the 
time  of  its  passage.  City  of  Topeka  v.  Gil- 
lett,  4  Pac.  800,  803,  32  Kan.  431. 

A  general  law  is  one  framed  in  general 
terms,  restricted  to  no  locality,  and  operat- 
ing equally  upon  all  of  a  group  of  objects, 


which,  baying  regard  to  the  purposes  of  the 
legislation,  are  distinguished  by  character 
Istics  sufficiently  marked  and  important  to 
make  them  a  class  by  themselves.  Trenton 
Iron  Ck).  v.  Yard,  42  N.  J.  Law  (13  Vroom) 
357,  363;  Van  Riper  y.  Parsons,  40  N.  J. 
Law  (11  Vroom)  123,  125,  29  Am.  Bep.  210. 

A  law  is  general  when  it  applies  equal- 
ly to  all  persons  embraced  in  a  class  found- 
ed upon  some  natural  or  extrinsic  or  con- 
stitutional distinction.  It  is  not  general  or 
constitutional  if  it  confers  particular  privi- 
leges or  imposes  peculiar  disabilities  or  bur- 
densome condition  in  the  exercise  of  a  com- 
mon right  upon  a  class  of  persons  arbitra- 
rily selected  from  the  general  body  of  those 
who  stand  in  precisely  the  same  relation  to 
the  subject  of  the  law.  Robinson  v.  South- 
em  Pac.  Co.,  38  Pac.  94,  98,  105  Cal.  526, 
28  L.  R.  A.  773  (citing  City  of  Pasadena  v. 
Stimson,  91  Cal.  238.  27  Pac.  604). 

General  laws  are  those  which  relate  to 
or  bind  all  within  the  Jurisdiction  of  the 
lawmaking  power,  limited  as  that  power 
may  be  in  its  territorial  operation  or  by  con- 
stitutional restraints.  A  law  applicable  to 
all  the  counties  of  a  class  as  made  or  au- 
thorized by  the  Constitution  is  neither  a 
local  nor  a  special  law.  If  it  applies  to  all 
the  counties  of  a  class  authorized  by  the 
Constitution  to  be  made,  it  is  general  law; 
and  whether  there  may  be  few  or  many 
counties  to  which  its  provisions  will  apply 
is  a  matter  of  no  consequence.  Cody  v.  Mur- 
phey,  26  P.  1081,  1082,  89  Cal.  522. 

While  it  is  true  that  a  law  which  ap- 
plies to  all  of  a  class  in  a  state  is  held  to 
be  a  general  law,  it  is  equally  true  that  one 
which  applies  to  only  a  part  of  a  class  is  a 
special  law.  Thus,  in  Dundee  Mortg.  &  Inv. 
Co.  V.  School  Dlst.  No.  1  of  Multnomah  Coun- 
ty (U.  S.)  19  Fed.  359,  it  was  said  that  an 
act  providing  for  the  assessment  of  mort- 
gages is  so  far  a  general  act;  it  comprehends 
the  genus.  But  an  act  providing  for  the 
assessment  of  all  mortgages  for  a  sum  ex- 
ceeding $500,  or  not  payable  within  one  year 
from  the  date  of  their  execution,  is  spe- 
cial; it  comprehends  only  a  species  of  mort- 
gage. Hence  a  statute  relating  to  the  tax- 
ation of  railroads,  which  does  not  compre- 
hend all,  but  only  two  county  railroads,  is 
not  a  general  law.  People  v.  Central  Pac 
B.  Co.,  23  Pac.  303.  309,  83  Cal.  893. 

A  statute  for  the  assessment  and  col- 
lection of  taxes  which  applies  to  all  incor- 
porated cities  and  towns  in  the  state  is  a 
general,  and  nor  a  special,  law  within  the 
meaning  of  the  Constitution.  People  v.  Wal- 
lace, 70  111.  680,  681. 

A  law  embtacing  all  cities  or  all  town- 
ships is  a  general  law  within  the  meaning 
of  the  Constitution,  because  of  their  marked 
peculiarities.     They   are  by  common  con- 
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sent  regarded  distinct  forms  of  municipal 
government,  and  so  constitute  a  class  by 
themselves.  State  v.  City  of  Trenton,  42  N. 
J.  Law  (13  Yroom)  487.  But  where  an  act 
authorizing  township  trustees  to  pay  for 
macadamizing  streets,  etc.,  excepts  from  its 
operation  certain  townships,  it  is  not  a  gen- 
eral law.  Dobbins  v.  Northampton  Tp.,  14 
Ati.  587,  589,  50  N.  J.  Law,  496. 

Ai  relating  to  all  la  like  oironiiiitaaees. 

A  law  is  general  and  uniform  if  all  per- 
sons in  the  same  circumstances  are  treated 
alike.  D.  H.  Davis  Coal  Co.  v.  Polland,  62 
N.  E.  492-496,  158  Ind.  607. 

Laws  are  general  and  uniform  not  be- 
cause they  operate  upon  every  person  in 
the  state,  for  they  do  not,  but  because  every 
person  that  it  brought  within  the  relations 
and  circumstances  provided  for  is  within 
the  law.  They  are  general  and  uniform  In 
their  operation  upon  all  persons  In  the  like 
situation,  and  the  fact  of  their  being  gen- 
eral and  uniform  is  not  affected  by  the  num- 
ber of  those  within  the  scope  of  their  opera- 
tion. Arms  V.  Ayer,  61  N.  E.  851,  855,  192 
111.  601,  58  L.  R.  A.  277,  85  Am.  St.  Rep.  357; 
McAumich  v.  Mississippi  &  M.  R.  Co.,  20 
Iowa,  338;  Iowa  R.  Land  Co.  v.  Soper,  39 
Iowa,  112,  116. 

A  law  is  to  be  regarded  as  general  only 
when  its  provisions  apply  to  all  objects  of 
legislation  distinguished  alike  by  qualities 
and  attributes  which  necessitate  the  legisla- 
tion, or  to  which  the  enactment  has  manifest 
relation.  Such  law  must  embrace  all  and 
exclude  none  whose  conditions  and  wants 
render  such  legislation  equally  necessary  or 
appropriate  to  them  as  a  class.  Warner  v. 
Hoagland,  51  N.  J.  Law  (22  Vroom)  66,  68, 
16  Atl.  166;  Randolph  v.  Wood,  7  Atl.  286, 
49  N.  J.  Law  (20  Vroom)  85,  on  error,  15  Atl. 
271,  275,  50  N.  J.  Law  (21  Vroom)  175;  Heifer 
V.  Simon,  53  N.  J.  Law  (24  Vroom)  550,  22 
AtL  120;  Dexheimer  v.  City  of  Orange,  36 
Atl.  706,  707,  60  N.  J.  Law,  111;  Hoas  v. 
O'Donnell,  37  Atl.  447,  449,  60  N.  J.  Law,  35. 

Charmeter  of  mbject-matter. 

"Without  undertaking  to  discriminate 
nicely  or  define  with  precision,  it  may  be 
said  that  the  character  of  a  law  as  general 
or  local  depends  on  the  character  of  its  sub- 
ject-matter. If  that  be  of  a  general  nature, 
existing  throughout  the  state  in  every  coun- 
ty, a  subject-matter  in  which  all  the  cit- 
izens have  a  common  interest,  •  •  •  then 
the  laws  which  relate  to  and  regulate  it 
are  laws  of  a  general  nature,  and,  by  virtue 
of  the  prohibition  referred  to,  must  have 
uniform  operation  throughout  the  state." 
State  T.  Davis,  44  N.  B.  511,  612,  55  Ohio  St. 
16  (quoting  Kelley  y.  State,  6  Ohio  St.  269). 

A  law  framed  tn  general  terms,  restrict- 
ed to  no  locality,  and  operating  equally  up- 


on all  of  a  group  of  objects  which,  having 
regard  to  the  purposes  of  legislation,  are 
distinguished  by  characteristics  sufficiently 
marked  and  important  to  make  them  a  class 
by  themselves,  is  not  a  special  or  local  law, 
"but  a  general  law."  Van  Riper  v.  Parsons, 
40  N.  J.  Law  (11  Vroom)  123,  29  Am.  Rep. 
210.  To  Justify  separate  legislation  for  town 
or  counties,  there  must  be  something  In  the 
subject-matter  of  the  enactment  to  call  for 
and  necessitate  such  legislation.  In  re 
Cleveland,  19  Atl.  17,  19,  52  N.  J.  Law  (23 
Vroom)  188  (ciUng  Hammer  v.  State,  44  N. 
J.  Law  [18  Vroom]  667). 

Form  or  declaratory  provisloa* 

The  term  ''general  law"  in  Const  art 
7,  §  21,  providing  that  no  general  law  shall 
be  enforced  until  it  is  published,  includes  all 
public  laws  which  are  such  by  their  own 
nature,  but  not  laws  which,  by  their  own 
nature,  are  private,  but  by  a  provision  there- 
in are  declared  to  be  public.  Burhop  v.  City 
of  Milwaukee,  21  Wis.  257,  259. 

An  act  is  nevertheless  general,  though 
it  may  not  operate  on  all  cities  of  the  state. 
If  it  is  general  and  uniform  throughout 
the  state,  operating  on  all  of  a  certain  class, 
or  on  all  who  are  brought  within  the  rela- 
tions and  circumstances  provided  In  the  act 
it  is  not  within  the  constitutional  inhibition 
against  special  legislation.  The  form  or  pro- 
fession of  an  act  does  not  control;  and  al- 
though it  is  general  in  form  or  pretense,  if  it 
necessarily  produces  a  special  result,  it  can 
not  be  upheld.  State  v.  punter,  17  Paa  177, 
184,  38  Kan.  578. 

Number  In  elass. 

A  law  is  general  if  nothing  be  excluded 
that  should  be  contained.  If  the  only  lim- 
itation contained  in  a  law  is  a  legitimate 
dassificatlon  of  its  objects,  it  is  a  general 
law.  Hence,  if  the  object  of  the  law  has 
characteristics  so  distinct  as  reasonably  to 
form,  for  the  purpose  legislated  upon,  a 
class  by  itself,  the  law  is  general,  notwith- 
standing it  operates  upon  a  single  object  on- 
ly; for  a  law  is  not  general  because  it  op- 
erates upon  every  person  in  the  state,  but 
because  every  person  that  can  be  brought 
within  its  predicament  becomes  subject  to 
its  operation.  Budd  v.  Hancock,  48  Atl.  1023, 
1024,  66  N.  J.  Law,  133. 

The  fact  that  an  act  is  really  applica- 
ble to  but  one  municipal  corporation,  or,  in 
other  words,  that  there  is  but  one  which, 
at  the  time  of  its  enactment,  comes  under 
its  provisions,  is  not  sufficient  to  make  a 
law  special,  and  not  general.  But  the  ques- 
tion presents  itself  whether  or  not  the  Leg- 
islature can  create  a  class  on  the  basis  of 
Indebtedness,  and  define  the  amount  and 
character  of  the  indebtedness  which  shall  ' 
characterize  the  class.    We  are  unable  to 
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«ee  any  reason  why  It  cannot  do  so  equally 
as  well  as  on  the  basis  of  population;  and 
an  act  by  its  terms  applicable  only  to  a 
city  having  an  indebtedness  to  the  amount 
of  $200,000,  in  the  payment  of  which  it  has 
defaulted,  is  a  general  law.  Ex  parte  Wells, 
21  Fla.  280,  313. 

Within  the  meaning  of  the  Constitution 
forbidding  the  Legislature  to  pass  special 
or  local  laws  for  the  assessment  and  collec- 
tion of  taxes,  and  providing  that  all  such 
laws  shall  be  general  and  of  uniform  opera- 
tion throughout  the  state,  an  act  which  Is 
general  in  its  terms,  embracing  all  railroads 
in  a  similar  condition  in  the  state,  is  a  gen- 
eral act,  although  there  may  not  be  but  one 
railroad  in  the  state  to  which  the  act  ap- 
plies. A  statute  which  relates  to  persons 
or  things  as  a  class  is  a  general  law,  while 
a  statute  which  relates  to  particular  per- 
sons or  things  of  a  class  is  special.  The 
word  "general,"  as  distinguished  from  "spe- 
cial," means  all  of  a  class,  instead  of  part 
of  a  class.  Bloxham  y.  Florida  Cent  &  P. 
R.  Co.,  35  Fla.  625,  733.  17  South.  902,  924, 
925. 

Laws  are  general  if  they  apply  to  a 
class,  though  the  class  may  be  very  limited, 
or  even  where  there  Is  but  one  of  the  class; 
but  the  law  must  be  general  in  its  appli- 
cation, and  embrace  all  of  the  given  class, 
and  not  be  specific  in  its  application  to  a 
particular  person  or  thing.  In  State  v.  Ooo- 
ley,  58  N.  W.  150,  56  Minn.  540,  it  is  said 
another  proposition  that  may  be  laid  down 
as  beyond  the  question  is  that,  if  the  basis 
of  the  classification  is  valid.  It  is  wholly 
Immaterial  how  many  or  how  few  members 
there  are  In  the  class.  One  may  constitute 
a  class  as  well  as  a  thousand,  although,  of 
-course,  the  fewer  the  numbers,  the  closer 
the  courts  will  scrutinize  the  act  to  see  that 
it  is  not  an  evasion  of  the  Constitution. 
Guthrie  Daily  Leader  v.  Cameron,  41  Pac. 
635,  639,  3  Okl.  677. 

A  law  formed  in  general  terms,  restrict- 
ed to  no  locality,  broad  enough  to  reach  every 
portion  of  the  state,  and  abating  legislative 
commissions  for  the  regulation  of  municipal 
affairs  wherever  they  exist,  and  operating 
equally  upon  all  of  them,  is  a  general  law 
without  regard  to  the  consideration  that 
within  the  state  there  happens  to  be  but 
one  individual  of  a  class  or  one  place  where 
It  produces  effects.  Van  Riper  v.  Parsons, 
40  N.  J.  Law  (11  Vroom)  123,  125,  29  Am. 
Rep.  210. 

General  laws  are  those  which  relate 
to  a  whole  class  of  persons,  places,  relations, 
or  things,  grouped  according  to  some  speci- 
fied class  characteristic,  binding  all  within 
the  Jurisdiction  of  the  lawmaking  power, 
limited,  as  the  power  may  be,  by  territorial 
operation  or  by  constitutional  restraint.  It 
is  none  the  less  general  though  at  the  time 


of  its  passage  there  may  be  but  one,  or  tn 
fact  not  one,  individual  of  the  class  tlius 
created,  provided  it  be  reasonable,  and  not 
illusory  in  its  generalization,  and  provided 
that  the  circle  or  ring  of  classification  l»e 
such  as  to  remain  open  to  receive  the  poten- 
tials which  may  arise  bearing  the  peculiar 
marks  of  the  class.  Groves  v.  Grant  Coun- 
ty Court,  26  8.  E.  460,  463,  42  W.  Va.  587. 

Am  pnblie  aet  or  law* 

A  general  act  is  one  which  regards  tlie 
whole  community,  and  is  used  as  synony- 
mous with  "public  act"  Ex  parte  Burke,  59 
Cal.  6,  11,  43  Am.  Rep.  231. 

Statutes  relating  to  all  the  municipal 
corporations  of  the  state  are  general  laws. 
Tbomason  v.  Ashworth,  14  Pac.  615,  618,  73 
Cal.  73. 

Any  statute  which  affects  the  public 
at  large,  though  operating  within  the  limits 
of  a  particular  locality,  is  generally  declared, 
to  be  a  public  statute.  The  terms  "general'* 
and  "public"  law  are  frequently  used  synon- 
ymously, but  they  are  not  the  equivalent 
of  each  other.  Every  general  law  is  nec- 
essarily a  public  law,  but  every  public  law, 
as  defined,  is  not  a  general  law.  A  general 
law  is  a  law  which  operates  throughout  the 
state  alike  upon  all  the  people  or  all  of  a 
class.  Any  law  affecting  the  public  within 
the  limits  of  the  county  or  community  would 
be  a  public  law,  though  not  a  general  law. 
The  effect  of  the  statute,  more  than  Its 
wording  or  phraseology,  must  determine  its 
character  as  a  public,  general,  special,  or 
local  statute.  Holt  v.  City  of  Birmingham* 
19  South.  735,  736,  111  Ala.  369. 

A  law  is  general,  in  the  broad  sense  of 
the  term,  if  it  extends  to  the  whole  state, 
or  the  whole  of  a  legislative  class  of  locali- 
ties legitimately  created  for  the  purpose  of 
general  legislation.  A  law  is  general  in 
the  restricted  sense  of  the  term  as  It  is 
used  in  Const,  art.  7,  §  21,  not  only  when  it 
is  general  in  the  broad  sense  thereof,  but 
also  when  it  is  of  that  character  in  the 
sense  of  being  public;  but  if  it  applies  only 
to  a  single  subdivision  of  the  state,  as  a 
county,  town,  city,  or  village,  or  a  collec- 
tion of  such  localities  not  constituting  a 
legitimate  class  thereof  for  the  purposes  of 
legislation,  it  is  local  in  character.  Where 
a  law  is  general  and  public  in  the  sense  in- 
dicated, the  two  terms  are  synonymous. 
Milwaukee  County  v.  Isenring,  85  N.  W.  131, 
133,  135,  109  Wis.  9.  53  L.  R.  A.  635. 

General  law  is  synonymous  with  public 
law,  and  in  this  country  means  those  laws 
that  relate  to  and  bind  all  within  the  Juris- 
diction of  the  lawmaking  power,  limited  as 
that  power  may  be  in  its  theory  or  opera- 
tion or  by  constitutional  restrictions.  As 
used  in  Const,  art  11,  S  1,  which  provides 
that  corporations  without  banking   powers 
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or  prlTlleges  may  be  terminated  mider  gen-  j 
eral  laws,  but  shall  not  be  created  by  spe- 
cial act,  it  is  used  only  as  opposite  to  spe- 
cial, aad  wlthont  any  design  of  indicating 
tbe  public  or  private  character  of  the  law; 
tfaat  is,  it  means  those  laws  which  relate 
to  all  of  a  class,  Instead  of  to  one  or  a 
part  of  that  dass.  But  as  nsed  in  Const 
Wis.  art  171,  §  21,  which  provides  that  no 
general  law  shall  be  enforced  until  publish- 
ed. It  Is  nsed,  not  as  contradistinguished  from 
local  or  special,  but  in  its  usual  meaning, 
namely,  public  law;  the  object  of  the  pro- 
hibition being  the  protection  of  the  people 
by  preventing  their  rights  and  interests  from 
being  affected  by  laws  of  which  they  have 
no  means  of  knowing.  Clark  v.  City  of 
Janesville,  10  Wis.  136,  179. 

Territorial  oomprelieiislvemeM* 

A  general  act  is  one  applicable  to  every 
part  of  the  commonwealth;  one  that  applies 
to  the  whole  state.  Davis  v.  Clark,  106  Pa. 
877,  384,  15  Wkly.  Notes  Cas.  209,  210. 

A  general  act  is  one  which  regulates 
the  common  good  of  all  the  inhabitants 
within  the  state.  State  v.  Murray,  17  South. 
832,  834,  47  La.  Ann.  1424. 

In  Lorentz  y.  Alexander,  87  Ga.  444,  13 
S  B.  632,  it  is  said  a  law,  to  be  general, 
most  operate  uniformly  throughout  the  whole 
state  upon  the  subject  or  class  of  subjects 
with  which  it  purports  to  deal;  so  that  an 
act  relating  to  the  power  of  municipalities 
and  counties  to  grant  liquor  licenses,  from 
whicht  numerous  places  are  excepted,  is  not 
a  general  law.  Sasser  v.  Martin,  29  S.  E. 
278,  285,  101  Ga.  447. 

In  order  that  a  law  may  be  general,  it 
mil.  be  of  force  in  every  county  in  the 
state,  and  while  it  may  contain  special 
provision£  making  its  effect  different  In  cer- 
tain counties,  those  counties  cannot  be  ex- 
empt from  its  entire  operation.  Carolina 
Grocery  Co.  v.  Burnet,  39  S.  E.  381,  384,  61 
S.  C.  205,  58  L.  B.  A.  687  (citing  Dean  v. 
Spartanburg  Co.,  58  S.  C.  110,  37  S.  B.  226). 

A  statute  is  not  special  or  local  merely 
because  it  authorizes  or  prohibits  the  doing 
of  a  thing  in  a  certain  locality.  It  is,  not- 
withstanding this  fact,  a  general  law,  if  it 
applies  to  all  the  citizens  of  the  state,  and 
deals  with  a  matter  of  general  concern. 
State  V.  Cbrson.  60  Atl.  780,  785,  67  N.  J. 
Uw,  178. 

AathorlBation  of  eity  to  issue  bonds. 

A  legislative  act  authorizing  a  city  to 
Issue  bonds  for  stock  in  a  railroad  company 
is  not  a  general  law  within  a  constitutional 
proYislon  requiring  that  all  general  laws 
shall  be  published  before  going  into  effect 
Liiliiig  V.  Racine  (U.  S.)  15  Fed.  Cas.  1105. 
4WDS.&P.— 7 


Olasstfloatton    of    munioipal    oorpora* 
tions. 

A  law  framed  in  general  terms,  restrict- 
ed to  no  locality,  and  operating  equally  up- 
on all  of  a  group  of  objects,  which,  having 
regard  to  the  purposes  of  the  legislation,  are 
distinguished  by  characteristics  sufBciently 
marked  and  important  to  make  them  a  class 
by  themselves,  is  not  a  special  or  local  law, 
but  a  general  law.  The  classification  must 
be  just  and  reasonable,  and  not  arbitrary. 
Under  these  principles  the  act  of  March  29, 
1882,  authorizing  incorporated  villages  hav- 
ing within  their  limits  a  college  or  univer- 
sity, to  provide  against  the  evils  resulting 
from  the  sale  of  intoxicating  liquors  there- 
in, is  not  repugnant  to  the  provisions  of  the 
Constitution  that  acts  relating  to  municipal 
corporations  must  be  of  a  general  nature. 
Bronson  v.  Oberlin,  41  Ohio  St  476,  481,  62 
Am.  Rep.  00. 

In  discussing  the  validity  of  a  law  as 
being  a  general  law  organizing  courts  or  a 
local  and  special  one,  the  court  said:  "It  is 
plain,  therefore,  that  any  change  in  the  juris- 
diction or  practice  of  these  courts  must  be 
made  by  general  law,  operative  not  in  one 
county  or  state,  but  in  all  the  counties  and 
all  the  states  in  the  commonwealth:  and  so 
confusion  seems  to  exist  in  regard  to  the 
definition  of  'general  law,'  and  tbe  theory 
has  been  advanced  in  several  recent  cases 
that  the  division  of  the  cities  of  a  state  into 
classes,  which  was  recognized  as  a  necessary 
classification,  requires  us  to  hold  apv  law  to 
be  general  which  embraces  all  cities  wlthont 
regard  to  the  subject  to  which  it  relates. 
This  theory  overlooks  the  object  and  purpose 
of  the  classification  set  forth  In  the  act. 
These  are  to  make  provision  for  municipal 
needs  of  dtles  which  differ  greatly  in  popula- 
tion. Difference  in  population  makes  it  neces- 
sary to  provide  different  machinery  for  the 
administration  of  certain  corporate  powers 
and  duties  of  certain  corporate  ofllcers  cor- 
responding with  the  needs  of  the  population 
to  be  provided  for.  But  an  act  relating  to 
improvement  of  streets,  which  is  limited  to 
cities  of  second  class,  having  no  peculiar 
provisions  which  would  not  be  applicable  to 
other  cities,  is  not  a  general  law.''  Appeal  of 
Wilbert,  21  Atl.  74,  75,  137  Pa.  494. 

Act  June  28,  1879  (Pub.  Laws  1879,  p. 
182),  providing  for  liens  for  labor  and  mate- 
rial on  oil  wells,  and  "that  the  act  does  not 
apply  to  counties  having  a  population  of  over 
200,000  inhabitants,"  is  a  local  or  special 
law,  within  the  meaning  of  the  Constitution 
prohibiting  the  passage  of  any  local  or  spe- 
cial law  authorizing  the  creation,  extension, 
or  impairing  of  liens.  There  is  no  dividing 
line  between  a  local  and  a  general  statute. 
It  must  be  either  the  one  or  the  other.  If  it 
apply  to  the  whole  state,  it  is  general ;  if  to 
a  part  only,  it  is  local.  As  a  legal  principle, 
it  is  as  effectually  local  whea  it  applies  to 
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sixty-five  counties  out  of  the  sixty-seven  as 
If  it  applied  to  one  county  only.  The  exclu- 
sion of  a  single  county  from  the  operation  of 
the  act  makes  It  local.  A  general  statute 
must  be  applicable  to  every  part  of  the  com- 
monwealth.   Davis  V.  Clark,  106  Pa.  377,  384. 

A  law  Is  none  the  less  general  and  uni- 
form because  It  divides  the  subjects  of  Its 
operation  Into  classes,  and  applies  different 
rules  to  the  different  classes.  With  respect 
to  political  subdivisions  of  the  state,  the  Su- 
preme Court  of  Pennsylvania  lays  down  the 
rule  that  the  only  proper  classification  is  by 
population.  We  are  satisfied  the  rule  is  alto- 
gether too  narrow.  A  general  law  for  the 
incorporation  of  villages  that  conferred  cer- 1 
tain  powers  and  privileges  on  villages  lying 
on  rivers,  but  not  on  Inland  villages,  if  it 
operated  alike  upon  all  villages  in  that  situa- 
tion, could  not  be  called  special  legislation. 
A  law  general  In  form,  but  special  in  opera- 
tion, violates  a  constitutional  Inhibition  of 
special  legislation  as  much  as  though  special 
in  form.  A  law  is  general  and  uniform  In 
its  operation  which  operates  equally  upon  all 
the  subjects  within  the  class  of  subjects  for 
which  the  rule  is  adopted.  Nichols  v.  Wal- 
ter, 87  Minn.  264,  271.  33  N.  W.  800. 

An  act  providing  for  listing  and  assess- 
ing personal  property  In  Indian  reservations 
and  unorganized  territory  at  a  different  time 
from  that  fixed  for  listing  and  assessing  such 
property  in  organized  counties  is  a  general 
law.  Gay  v.  Thomas,  46  Pac.  578,  586,  6 
Okl.  1. 

By  the  provision  of  article  11,  fi  6,  of  the 
Constitution,  cities  are  subject  to  control  by 
the  general  laws.  This  includes  the  power  to 
provide  that  in  cities  having  a  certain  num- 
ber of  Inhabitants  every  Justice  of  the  peace 
shall  be  provided  by  the  city  authorities  with 
a  suitable  office  In  which  to  hold  his  court. 
Bishop  V.  Council  of  City  of  Oakland,  58  Cal. 
572,  575. 

An  act  providing  that  passenger  rail- 
ways in  cities  of  the  first  class  may  use 
other  than  animal  power  whenever  author- 
ized by  the  city  council,  and  repealing  all 
limitations  contained  in  charters  of  passen- 
ger railway  companies  restricting  them  to 
the  use  of  horse  power,  is  a  general  law. 
Reeves  v.  Philadelphia  Traction  Co.,  25  Atl. 
516,  517,  152  Pa.  153. 

A  bill  that  embraces  all  the  villages  of 
the  state  which  may  elect  to  take  advantage 
of  its  provisions  Is  a  general,  and  not  a  lo- 
cal, act.  Arthur  v.  Village  of  Glens  Falls, 
21  N.  T.  Supp.  81,  83,  66  Hun,  136. 

Laws  1881,  c.  554,  giving  to  the  board  of 
supervisors  of  any  county  containing  an  in- 
corporated city  of  over  100,000  inhabitants, 
where  contiguous  territory  In  the  county  has 
been  mapped  out  into  streets  and  avenues, 
power  to  lay  out,  open,  grade,  and  construct 


the  same,  and  to  provide  for  the  assessment 
of  damages  on  the  property  benefited,  Is  not 
a  local  or  private  act,  but  a  general  law. 
It  applies  to  a  class,  and  not  to  the  selected 
or  particular  elements  of  which  it  is  com- 
posed. The  class  consists  of  every  county  in 
the  state  having  within  its  boundaries  a  city 
of  100,000  Inhabitants  and  territory  beyond 
the  city  limits  mapped  into  streets  and  ave- 
nues. How  many  such  counties  there  are 
now  or  may  be  in  the  future  we  do  not  know, 
and  it  is  not  material  that  we  should. 
Whether  many  or  few,  the  law  operates  upon 
them  all  alike,  and  reaches  them,  not  by  a 
separate  selection  of  one  or  more,  but  through 
the  general  class  of  which  they  are  individ- 
ual elements.    In  re  Church,  92  N.  Y.  1«  4,  5. 

Establisliii&eiit  of  courts. 

A  general  law  must  be  one  that  operates 
uniformly  throughout  the  whole  state  upon 
a  subject  or  class  of  subjects  with  which  It 
proposes  to  deal.  Thus  an  act  dealing  with 
the  establishment  of  county  courts,  in  order 
to  be  general,  and  have  uniform  operation 
throughout  the  state,  must  affect  each  county 
in  the  state ;  so  that  an  act  providing  for  the 
establishment  of  a  city  court  upon  the  rec- 
ommendation of  the  grand  Jury  of  any  coun- 
ty having  a  population  of  10,000  or  more, 
where  a  city  court  does  not  now  exist,  is  not 
a  general  law.  Thomas  v.  Austin,  30  S.  E. 
627,  628,  103  Ga.  70L 

Section  20,  art  6,  of  the  Constitution, 
provides  that  the  General  Assembly  may  pro- 
vide for  the  establishment  of  a  probate  court 
"in  each  county  having  a  population  of  over 
50,000."  Section  1  of  article  6  provides  that 
"all  laws  relating  to  the  courts  shall  be  gen- 
eral and  of  uniform  operation  and  the  or- 
ganization. Jurisdiction,  powers,  proceedings 
and  practice  of  all  courts  of  the  same  class 
or  grade  so  far  as  regulated  by  law 
•  ♦  •  shall  be  uniform."  Held,  that 
section  20  of  article  6  authorized  the 
General  Assembly  to  establish  probate 
courts  in  such  counties  having  a  popu- 
lation over  50,000  as  it  might  deem  best 
The  only  effect  Intended  to  be  given  by 
the  framers  of  the  Constitution  to  section 
1,  art  6,  was  to  require  that  all  laws  relating 
to  "the  organization,  Jurisdiction,  powers, 
proceedings,  and  practice  of  all  courts  of  the 
same  class  or  grades"  should  be  uniform. 
Therefore  neither  section  operated  to  render 
unconstitutional  a  law  providing  for  the  es- 
tablishment of  probate  courts  only. in  coun- 
ties of  over  70,000  population.  Knickerbock- 
er V.  People,  102  111.  218,  222,  229. 

Resnlation  of  disposal  of  pnUio  f  vjtds. 

An  act  regulating  the  disposal  of  a  por- 
tion of  the  public  funds  of  the  state  previous- 
ly regulated  and  disposed  of  by  a  general 
law  of  the  state  is  itself  a  general  law.  State 
T.  Hoefiinger,  81  Wis.  257,  262. 
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Resnlatlon  of  liability  of  employers. 

An  act  proYldlBg  that  railroad  corpora- 
tions shall  be  liable  to  their  employes  for 
any  neglect  of  their  agents  or  any  mistakes 
of  the  engineer  or  other  employes  is  general 
and  uniform  within  the  meaning  of  the  con- 
stltntional  proylsion.  McAunlch  t.  Missis- 
sippi &  M.  B.  Oo^  ao  Iowa,  888,  842. 

Sesnlatioa  of  mmiieipal  elections  aad 


A  statute  which  changes  the  powers  and 
duties  of  municipal  officers  in  important  re- 
spects is  a  general  law,  and  has  uniform 
operation  if  it  is  made  applicable  to  all  citi- 
zens or  to  all  of  a  class.  Uellman  y.  Shoul- 
ters,  44  Paa  015,  018,  114  Oal.  186. 

An  act  entitled  "An  act  relating  to  cities 
of  the  first  class  in  this  state,  and  proYlding 
for  the  holding  of  municipal  or  charter  elec^ 
tions  therein,  and  regulating  the  terms  of 
electiye  and  appointlye  officers  therein,"  ap- 
proyed  March  18,  1897,  is  a  local  and  special 
law  regulating  the  internal  affairs  of  towns, 
and  is  not  a  general  law,  and  for  that  reason 
is  unconstitutional.  Hoos  y.  O'Donnell,  37 
Atl.  447,  449,  60  N.  J.  Law,  86. 

Act  Feb.  28,  1901,  proYlding  that  all  mu- 
nicipal officers  required  to  be  elected  shall 
be  yoted  for  and  elected  on  the  first  Tuesday 
after  the  first  Monday  of  Noyember  in  each 
year,  and  on  the  same  official  ballots  re- 
quired by  law  for  the  election  of  state  and 
county  officers,  and  not  otherwise,  and  fixing 
the  terms  of  officers  elected  or  appointed  in 
cities  and  the  manner  of  their  appointment, 
is  not  unconstitutional  as  being  special  and 
local,  regulating  the  internal  affairs  of  cities, 
in  contrayentlon  of  Ck>nst.  art  4,  §  7,  par.  11, 
prohibiting  prlyate,  local,  or  special  laws 
regulating  the  internal  affairs  of  towns  and 
counties,  since  dties  are  a  distinct  class,  and 
within  the  common-law  classification  laws 
relating  to  their  internal  affairs  are  general. 
Boorum  y.  Ck)nnelly,  48  Atl.  955,  958,  66  N. 
J.  Law,  197,  88  Am.  St  Bep.  469. 

Regulation  of  oyster  beds. 

An  act  regulating  the  cultiyatlon  of  oys- 
ters in  certain  tidal  water  lying  wholly  with- 
in the  counties  of  the  state  is  not  special  or 
local  within  the  prohibition  of  Ck>n8t  art  4, 
S  7,  par.  11,  the  matter  regulated  being  of 
general  concern,  and  applying  to  all  citizens. 
State  ▼.  Ck)rson,  60  Ati.  780,  786,  67  N.  J. 
Law,  17a 

Resvlation  of  private  eorporations. 

An  act  authorizing  the  incorporation  of 
benevolent  societies,  and  proyldlng  that  cor- 
porations formed  under  this  act  shall  be  ca- 
pable of  taking  real  or  personal  property  by 
devise  or  bequest,  not  applying  to  corpora- 
tions previously  organized  or  effected  under 
other  acts,  is  not  a  general  law  of  the  state. 


Cole  V.  Frost,  4  N.  Y.  Supp.  808,  810,  51  Hun, 
57& 

A  law  applicable  to  existing  and  future 
corporations  would  be  general,  and  one  con- 
fined to  existing  corporations  would  also  be 
general.  Both  laws  would  at  the  time  of 
their  enactment  apply  to  precisely  the  same 
existing  subjects,  and  until  further  compa- 
nies came  into  existence  would  have  pre- 
cisely the  same  control.  In  re  New  York 
El.  B.  Co.,  70  N.  Y.  827,  850. 

A  statute  which  imposes  certain  legal 
duties  upon  corporations  in  general  and 
makes  provision  Intended  to  secure  the  per- 
formances of  these  duties  by  corporations  is 
a  general  law.  Skinner  v.  Gamett  Ck>ld  Min. 
CJo.  (U.  S.)  96  Fed.  735,  743. 

Regulation  of  taxation* 

The  property  of  railroad  and  canal  com- 
panies constitute  a  legitimate  class  of  prop- 
erty for  the  purpose  of  taxation,  and  the  law 
which  extends  to  and  operates  equally  upon 
all  such  property  is  a  general  law.  State 
Board  of  Assessors  v.  State,  4  Atl.  578,  584, 
48  N.  J.  Law  (19  Vroom)  310. 

Where  various  counties,  school  districts, 
and  other  municipal  corporations  owning 
Judgments  had  levied  special  taxes  to  pay 
the  same,  a  law  declaring  such  Judgment 
taxes  to  be  legal  and  valid  was  a  general  law 
operating  on  every  municipal  corporation 
which  had  levied  special  taxes  to  pay  such 
Judgments.  Iowa  B.  Land  Co.  y.  Soper,  89 
Iowa,  112,  116. 

Besnlation  of  saloons* 

An  act  making  it  a  misdemeanor  for  the 
proprietor  or  superintendent  of  a  public 
house  where  liquor  is  sold  to  permit  games 
of  cards,  dice,  etc.,  to  be  played  In  his  prem- 
ises, IS  a  general  statute.  Territory  v.  Out- 
inola,  14  Pac  809,  810,  4  N.  M.  (Johns.)  160. 

Repeal  of  general  law. 

The  repeal  of  a  public  or  general  law 
can  of  necessity  only  be  by  a  public  or  gen- 
eral law.  State  v.  Hoefilnger,  81  Wis.  257, 
262. 

OENEBAI.  I.EOACT. 

A  general  legacy  is  one  so  given  as  not 
to  amount  to  a  bequest  of  a  particular  thing 
or  money  of  the  testator,  distinguished  from 
all  others  of  the  same  kind.  Tlfft  v.  Porter, 
8  N.  Y.  516,  518;  Crawford  v.  McCarthy,  54 
N.  B.  277,  278,  159  N.  Y.  614;  Osborne  v. 
McAlplne  (N.  Y.)  4  Bedf.  Sur.  1,  4;  Scofield 
V.  Adams  (N.  Y.)  12  Hun,  366,  869;  Graham 
V.  Graham's  Ex'r,  45  N.  C.  291,  297;  Kena- 
day  V.  Slnnott,  21  Sup.  Ct  233,  237,  179  U.  S. 
606,  45  L.  Ed.  339;  Perrine  v.  Perrlne,  6 
N.  J.  Law  (1  Halst)  138,  139,  10  Am.  Dea 
892;    Appeal  of   Smith,   103  Pa.  659,  661; 
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New  Albany  Trust  Co.  ▼.  Powell,  64  N.  B. 
640,  641,  29  IndL  App.  404;  Harper  y.  Bibb, 
47  Ala.  547,  554. 

A  general  legacy  la  one  which  does  not 
necessitate  deliyering  any  particular  thing, 
or  paying  money  out  of  any  particular  por- 
tion of  the  estate.  Byans  y.  Hunter,  53  N. 
W.  277,  86  Iowa,  413,  17  L.  E.  A.  308.  41 
Am.  St.  Rep.  503;  Oetman  y.  McMahon  (N. 
Y.)  30  Hun,  531«  533. 

A  legacy  is  general  when  it  is  so  giyen  as 
not  to  amount  to  a  spedflc  part  of  the  tes- 
tator's personal  estate;  as  of  a  sum  of 
money  generally,  or  out  of  the  testator's 
persona]  estate,  and  the  like.  Pell  y.  Ball  (S. 
C.)  1  Speers,  Eq.  48,  51,  56. 

A  general  legacy  is  a  bequest  chargeable 
on  the  general  estate,  and  not  so  given  as 
to  be  distinguishable  from  other  parts  of 
the  estate  of  the  same  kind.  As  otherwise 
defined,  it  is  one  of  quantity  merely,  and  in- 
cludes all  legacies  not  embraced  within  the 
definitions  of  specific  and  demonstratiye  lega- 
cies. Kelly  y.  Richardson,  13  South.  785, 
790,  100  Ala.  584. 

A  legacy  is  said  to  be  general  when  it 
is  not  answered  by  any  particular  portion  of 
or  article  belonging  to  the  estate,  the  deliv- 
ery of  which  will  alone  fulfill  the  intent 
of  the  testator;  and  when  it  is  so  answered 
it  is  said  to  be  a  specific  legacy,  because  it 
consists  of  some  specific  thing  belonging  to 
the  estate,  which  is  by  the  legacy  intended  to 
be  transferred  in  specie  to  the  legatee.  Smiih 
V.  McKitterick,  2  N.  W.  300,  392,  51  Iowa. 
548. 

Speoifle  legaoy  distincnlsbed* 

A  legacy  is  general  where  its  amount 
or  value  is  a  charge  upon  the  general  assets 
in  the  hands  of  the  executors,  and  where, 
if  these  are  sufiicient  to  meet  all  the  pro- 
visions in  the  VTill,  it  must  be  satisfied.  It 
is  specific  when  it  is  limited  to  a  particular 
thing,  subject,  or  chose  in  action  so  identi- 
fied as  to  render  the  bequest  inapplicable  to 
any  other;  as  a  bequest  of  a  horse,  a  picture, 
or  a  jewel,  or  a  debt  due  from  a  person 
named,  and  in  special  cases  even  of  a  sum 
of  money.  Langdon  v.  Astor's  Ex'rs,  10  N. 
Y.  Super.  Ct  (3  Duer)  477,  543. 

A  specific  legacy  differs  from  a  general 
legacy  or  pecuniary  legacy  in  this  respect: 
that,  if  the  thing  secured  or  money  be- 
queathed is  lost,  paid,  or  destroyed  in  the 
lifetime  of  the  testator,  the  legatee  will  not 
be  entitled  to  any  recompense  or  satisfac- 
tion out  of  his  persona]  estate;  whereas 
a  general  legacy  is  to  be  paid  out  of  the 
assets  of  the  testator  when  converted  into 
money,  if  the  same  is  sufildent  for  that  pur^ 
pose,  and  in  the  order  prescribed  in  the  will. 
Himiphiey  v.  Robinson,  5  N.  Y*  Supp.  164, 
166,  52  Hun,  20a 


One  of  the  attributes  of  a  specific,  as 
distinguished  from  a  general,  legacy,  or  a 
demonstrative  legacy,  is  that,  if  the  property 
given  in  specie  does  not  exist  at  the  death 
of  the  testator,  there  is  nothing  upon  which 
the  gift  can  take  effect,  and  the  legacy  is 
necessarily  lost  Johnson  v.  Conover,  35  Atl. 
291,  293,  54  N.  J.  Eq.  333^ 

All  personalty. 

A  bequest  of  all  testator's  personalty, 
with  certain  specific  exceptions,  is  a  general 
legacy.  Kelly  y.  Richardson,  13  South.  785, 
790, 100  Ala.  584.  See,  also.  Appeal  of  Crone^ 
103  Pa.  571,  576. 

Proceeds  of  realty. 

A  bequest  in  trust  of  a  certain  sum 
of  money  first  to  be  taken  out  of  the  pro- 
ceeds of  the  realty  makes  a  general  legacy; 
that  is,  one  to  be  raised  out  of  the  pro- 
ceeds of  the  realty  first,  or,  if  that  fund  be 
not  enough,  then  the  balance  of  the  estate, 
except  specific  legacies,  must  supply  the 
balance  of  such  bequest  Hutchinson  v.  Ful- 
ler, 75  Ga.  88,  92. 

Stook  or  bonds. 

A  legacy  of  so  many  shares  of  stock  ia 
a  general  legacy  per  se,  Purse  v.  Snaplin,  1 
Atk.  414;  certainly  when  the  number  of 
shares  given  does  not  coincide  with  the  num- 
ber owned.  Slade  y.  Talbot,  65  N.  E.  374, 
182  Mass.  256,  94  Am.  St.  Rep.  653  (citing 
Metcalf  V.  First  Parish  in  Framingham,  128 
Mass.  370,  373). 

A  mere  bequest  of  quantity,  whether  of 
money  or  of  any  other  chattel,  is  a  general 
legacy — ^as  of  a  quantity  of  stock;  and  where 
the  testator  has  not  such  stock  at  his  death 
such  bequest  amounts  to  a  direction  to  the 
executor  to  procure  so  much  stock  for  the 
legatee.  Rankin  y.  Rankin,  36  111.  29^,  300, 
87  Am.  Dec.  205. 

A  legacy  is  general  when  it  Is  so  given 
as  not  to  amount  to  a  bequest  of  a  par- 
ticular thing  or  money  of  the  testator,  dis- 
tinguished from  all  others  of  the  same  kindb 
Thus  a  bequest  of  the  sum  of  "$50,000  of 
the  capital  stock  of  B.  &  P.  Oo.,  or,  in  case 
I  shall  not  hold  that  amount  of  such  stock, 
I  direct  the  executors  to  take  from  my 
other  personal  property  to  an  amount  sufii- 
cient  to  equal  said  sum,"  is  a  general,  and 
not  a  specific,  legacy.  In  re  Pease's  Estate, 
43  N.  Y.  Supp.  1146,  1148,  19  Misc.  Rep.  210. 

Where  testator  gave  his  grandchild  a  cer- 
tain number  of  shares  of  stock,  and  at  the 
time  of  the  making  of  the  will  he  owned  more 
than  that  number  of  shares  of  the  stock, 
but  at  his  death  did  not  own  such  number, 
such  legacy  was  not  a  general  legacy^  but 
a  specific  one.  New  Albany  Trust  Co.  v. 
Powell,  64  N.  E.  640,  641,  29  Ind.  App.  494. 
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Where  a  testator  bequeathes  a  sum  of 
money,  or  of  shares  of  stock,  without  fur- 
ther description  or  reference,  and  which  may 
he  satisfied  by  the  delivery  to  the  legatee 
of  any  stock  of  the  kind  designated,  such  a 
legacy  is  generaL  Kunkel  t.  Macgill,  56  Md. 
120,  122. 

A  bequest  of  a  certain  sum  of  money  in 
''Confederate  state  bonds"  is  a  general  leg- 
acy. It  is  not  specific,  for  the  words  do  not 
designate  any  particular  bonds  specified  and 
distinguished  from  all  others.  Had  the  leg- 
acy been  of  a  certain  sum  of  money  'in  my 
Confederate  state  bonds"  it  would  hare  been 
specific,  but  the  mere  fact  that  the  tes- 
tator at  the  time  of  making  his  will  had  an 
amount  of  that  which  was  given  equal  or 
greater  than  the  bequest  would  of  itself  be 
insufficient  to  change  the  class  of  legacy  from 
general  to  specific.  Neither  is  it  a  demon- 
strative legacy.  It  designates  the  article 
in  which  payment  is  to  be  made,  not  the 
source  or  fund  from  which  the  means  of 
payment  are  to  be  derived.  Gilmer's  Lega- 
tees ▼.  Gilmer's  Ex'rs,  42  Ala.  9,  16. 

OENERAIi  IiETTEB  OF  CREDIT. 

A  general  letter  of  credit  is  one  to  any 
and  all  persons,  without  naming  any  one 
in  particular,  while  a  special  letter  of  credit 
is  addressed  to  a  particular  individual  or 
firm  by  name.  Birckhead  v.  Brown  (N.  Y.) 
5  Hill,  634,  642. 

A  letter  of  credit  is  either  general  or 
special.  When  the  request  for  credit  in 
a  letter  is  addressed  to  a  specified  person  by 
name  or  description  the  letter  is  special. 
All  other  letters  of  credit  are  general.  Rev. 
Codes  N.  D.  1809,  §  4667;  Civ.  Code  a  D. 
1903,  S  2011. 

GENERAIi  IiIEK. 

A  general  lien  is  the  right  to  detain  prop- 
erty for  a  general  balance  due  from  the  own- 
er, and  arises  by  the  usage  of  trade,  the 
usage  of  the  parties,  or  by  express  contract 
Crommelin  v.  New  York  &  H.  R.  Co.,  28  N. 
Y.  Super.  Ct  (10  Bosw.)  77,  80. 

A  general  lien  is  a  right  to  retain  a  thing 
not  only  for  charges  specifically  arising  out 
of  or  connected  with  that  identical  thing,  but 
also  for  a  general  balance  of  accounts  be- 
tween the  parties  in  respect  to  other  dealings 
of  like  nature.  McKenzie  v.  Nevius,  22  Me. 
138,  160,  88  Am.  Dec.  291. 

A  general  lien  exists  when  the  debt  re- 
sults from  a  general  balance  of  account. 
It  differs  from  a  particular  lien,  which  exists 
"When  the  daim  arises  In  respect  to  the 
rery  property  retained.  Butchers'  Union 
Slaughter-House  &  live-Stock  Landing  Co. 
T*    Crescent    City    Live-Stock    Landing    ft 


Slaughter-House  Co.,  6  South.  508,  611,  41 
La.  Ann.  616. 

A  general  lien  by  a  Judgment  on  land 
only  confers  a  right  to  levy  on  the  same  to 
the  exclusion  of  other  interests  subsequent  to 
the  Judgment  Ashton  v.  Slater,  19  Minn. 
347,  361  (Oil.  300,  803). 

A  general  lien  of  a  factor  Is  the  right 
to  hold  all  the  goods  of  his  principal  which 
come  into  and  remain  in  his  hands  as  such 
factor  until  the  general  balance — that  is  to 
say,  all  debts  which  his  principal  owes  him, 
and  which  have  arisen  and  become  payable 
in  the  course  of  his  business  as  factor — ^have 
been  paid;  whereas  a  particular  lien  is  con- 
fined to  the  debt  due  for  the  specific  article, 
as  in  ordinary  sales  for  cash.  Brooks  t. 
Bryce  (N.  Y.)  21  Wend.  14,  16. 

A  general  lien  is  one  which  the  holder 
thereof  is  entitled  to  enforce  as  a  security 
for  the  performance  of  all  the  obligations  or 
all  of  a  particular  class  of  obligations  which 
existed  in  his  favor  against  the  owner  of 
the  property.  Civ.  Code  Idaho  1901,  §  2787; 
Rev.  Codes  N.  D.  1899,  §  4676;  Civ.  Code 
S.  D.  1908,  S  2019;  Rev.  St  OkL  1908,  f 
8440;  Civ.  Code  Cal.  1908,  §  2874. 

OENEBAI.  MALICE. 

General  malice  is  wickedness  and  dis- 
position to  do  wrong  against  mankind;  a 
black  and  diabolical  heart  regardless  of  so- 
cial duty,  and  fatally  bent  on  mischief.  Par- 
ticular malice,  as  contradistinguished  from 
general  malice,  means  ill  will,  grudge,  a  de- 
sire to  be  revenged  on  a  particular  person. 
Brooks  V.  Jones,  38  N.  G.  260,  261;  State 
V.  Long,  23  S.  B.  431,  117  N.  C.  791;  Neal 
V.  Nelson,  28  S.  B.  428,  481,  117  N.  C.  393, 
63  Am.  St.  Rep.  690. 

GENERAL  MANAGER. 

As  laborer,  see  "Laborer.** 

The  general  manager  of  a  corporation  Is 
"the  person  who  really  has  the  most  general 
control  over  the  affairs  of  a  corporation,  and 
who  has  knowledge  of  all  its  business  and 
property,  and  who  can  act  in  emergencies 
on  his  own  responsibility,  and  who  may  be 
considered  the  principal  officer."  Robert  Lee 
Silver  Min.  Co.  v.  Omaha  &  Grant  Smelting  & 
Refining  Co.,  26  Pac.  326,  827,  16  Colo.  118; 
Kansas  City  v.  Cullinan,  68  Pac.  1099,  1102, 
66  Kan.  68. 

"The  term  'general  manager*  of  a  cor- 
poration, according  to  the  ordinary  meaning 
of  the  term,  indicates  one  who  has  the  gen- 
eral direction  and  control  of  the  affairs  of 
the  corporation,  as  contradistinguished  from 
one  who  may  have  the  management  of  some 
particular  branch  of  the  business."    Loulii- 


GBNEBAL  MANAQEB 


8074 


GENERAL  OBJECTION 


Tllle,  B.  &  St  L.  Ry.  Co.  Y.  McVay,  88  Ind. 
391,  898,  49  Am.  Rep.  770. 

A  general  manager  of  a  business  corpo- 
ration Is  a  person  liaylng  general  charge  of 
those  business  matters  for  the  carrying  on 
of  which  the  company  was  incorporated. 
These  might  include  the  buying  of  material, 
the  employment  of  laborers,  the  supervision 
of  their  labor,  and  the  manufacture  and  dis- 
tribution of  the  articles  contemplated  In  the 
organization  of  the  Company.  Merely  from 
the  use  of  the  term,  a  general  manager  of  a 
gas  company  cannot  be  presumed  to  haye 
had  authority  to  write  letters  in  behalf  of 
the  company  to  the  publisher  of  a  periodical 
In  relation  to  testimony  given  by  a  witness 
before  a  congressional  committee  regarding 
the  cost  of  producing  .gas,  nor  to  authorize 
the  publication  of  anything  in  such  periodical. 
Washington  Gaslight  Co.  v.  Lansden,  19  Sup. 
Ct  296,  301,  172  U.  S.  534.  43  L.  Ed.  543. 

The  term  "general  manager"  Imports 
that  the  person  bearing  that  title  is  a  general 
executive  officer  for  all  the  ordinary  business 
purposes  of  the  corporation,  but  no  presump- 
tion of  law  can  be  indulged  in  that  he  has 
power  to  bind  his  principal  to  contracts 
of  an  extraordinary  nature,  and  of  such 
character  as  would  involve  the  corporation 
in  enormous  obligations,  and  for  long  periods 
of  time.  Camacho  v.  Hamilton  Bank-Note 
&  Engraving  Co.,  37  N.  Y.  Supp.  725,  727,  2 
App.  Div.  369. 

The  terms  "general  manager"  and  "gen- 
eral agent,"  when  applied  to  a  railroad  com- 
pany, are  synonymous.  The  general  agent  of 
such  a  company  Is  virtually  the  corporation 
itself,  and  therefore  has  authority  to  bind 
the  company  for  the  expenses  of  board  and 
attendance  for  an  Injured  brakeman.  Atlan- 
tic &  P.  R.  Go.  T.  Reisner,  18  Kan.  458^  460. 

OENEBAIi  MEETnrO. 

Of  creditors. 

One  of  the  deflnltionB  of  the  word  "gen- 
eral" Is  "common  to  many,"  or  "the  greatest 
number."  Another  Is  "having  relation  to 
all,"  "common  to  the  whole."  A  meeting  of 
the  creditors  of  a  debtor  is  not  general  if  It 
be  confined  to  a  particular  class,  those  only 
of  a  particular  class,  and  perhaps  few  In 
number.    In  re  Bonnaff e,  23  N  Y.  169,  177. 

Of  eorporatlon. 

General  meetings  of  a  corporation  are 
those  at  which  any  business  may  be  transact- 
ed, subject  only  to  such  restrictions  as  the 
charter  may  Impose.  Mutual  Fire  Ins.  Co. 
v.  Farquhar,  39  Atl.  527,  528,  86  Md.  668. 

In  the  case  of  Warren  t.  Mower,  11  Yt 
885,  387,  391,  392,  894,  the  court  said  that: 
"A  manifest  distinction  obtains  between  gen- 
eral stated  meetings  of  a  corporation  and 


special  meetings.  Stated  meetings  of  a  cor- 
poration are  usually  general;  1.  e.,  for  the 
transaction  of  all  business  vdthln  the  cor- 
porate powers."  Jones  v.  Concord  &  M.  B* 
R.,  88  AtL  120,  126,  67  N.  H.  119. 

OENEBAI.  MERCHANDISE. 

^'General  merchandise,"  as  used  in  an  In- 
surance policy  covering  the  goods  in  a  coun- 
try store,  does  not  embrace  gunpowder. 
Western  Assur.  Co.  ▼.  Rector,  8  8.  W.  415, 
416,  85  Ky.  294. 

A  policy  of  Insurance  on  "general  mer- 
chandise consisting  of  dry  goods,  clothing, 
and  groceries"  excluded  all  things  not  with- 
in the  terms  "dry  goods,  clothing,  and  gro- 
ceries," and  would  not  include  articles  such 
as  gunpowder,  which  might  be  included  with- 
in the  term  "general  merchandise."  Liver- 
pool &  L.  &  O.  Ins.  Co.  V.  Van  Os,  63  Mi8& 
431,  442,  56  Am.  Rep.  810. 

OENEBAI.  MOBTOAOE. 

A  general  mortgage  is  that  which  binds 
all  property,  present  and  future,  of  the  debt- 
or.   Barnard  v.  Erwln  (La.)  2  Rob.  407,  415. 

OCNEBAX  KOTOBIETT  OB  IHTEBEST. 

Facts  of  general  notoriety  or  Interest'  are 
facts  of  a  public  nature,  either  at  home  or 
abroad,  not  existing  In  the  memory  of  men, 
as  contradistinguished  from  facts  of  a  pri- 
vate nature,  existing  within  the  knowledge 
of  living  men,  and  as  to  which  they  may 
be  examined  as  witnesses.  It  Is  of  such 
public  facts,  Including  historical  facts,  facts 
of  the  exact  sciences,  and  of  literature  o* 
art,  when  relevant  to  a  cause,  that  proof  may 
be  made  by  the  production  of  books  of  stand- 
ard authority.  Such  facts  Include  the  mean- 
ing of  words  and  allusions,  which  may  be 
proved  by  ordinary  dictionaries  and  authen- 
ticated books  of  general  literary  history,  and 
facts  In  the  exact  sciences,  founded  upon  con- 
clusions reached  from  certain  and  constant 
data,  by  processes  to  be  elucidated  by  wit- 
nesses when  on  examination.  Blxby  v.  Omaha 
&  C.  B.  Ry.  &  Bridge  Co.,  75  N.  W.  182, 185, 105 
Iowa,  293,  43  L.  R.  A.  533,  67  Am.  St  Rep. 
299  (citing  Gallagher  t.  Market  St  Ry.  Co., 
67  Cal.  13,  6  Pac.  869,  51  Am.  Rep.  680,  note; 
Union  Pac.  R.  Co.  v.  Yates,  25  C.  C.  A.  103, 
79  Fed.  584,  40  li.  R  A.  553;  Van  Sklke  v. 
Potter,  73  N.  W.  295,  53  Neb.  28). 

OENEBAX  OBJECTION. 

A  general  objection  to  evidence  Is  an 
objection  which  goes  to  Its  competency  or 
relevancy.  Hicks  v.  Deemer,  68  N.  BL  252, 
253,  187  111.  164. 

A  general  objection  to  an  instrument  of- 
fered in  evidence  raises  questions  of  its  rele- 
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vancy  or  materiality  only.  It  is  not  sufficient 
to  raise  the  objection  that  it  Is  not  properly 
authenticated,  as  required  by  statute.  Cant- 
well  T.  Welch,  68  N.  E.  414,  415,  187  UL  276. 

OENEBAIi  OFITCEBS* 

The  president,  vice  president,  general 
manager,  secretary,  and  treasurer  of  a  rail- 
road corporation,  selected  by  it,  through  its 
board  of  directors,  under  Burns*  Bey.  Bt 
1804,  §§  5145,  5147  (Rev.  St  1881,  IS  8805, 
3897),  and  invested  with  ostensible  author- 
ity, are  general  officers,  and  may  make  any 
contract  within  the  scope  of  the  corporation. 
Bedford  Belt  By.  Co.  ▼.  McDonald,  46  N.  E. 
1022,  17  Ind.  App.  492,  60  Am.  St  Bep.  164. 

GENEBAIi  OFFICES. 

••General  offices,"  as  used  in  Sp.  Laws 
1879,  c.  182,  authorizing  the  issuance  of  bonds 
to  a  railroad,  provided  its  eastern  terminus, 
general  offices,  and  headquarters  should  be 
in  a  certain  city,  should  be  construed  to 
mean  the  general  offices  maintained  for  the 
purpose  of  operating  the  railroad.  State  v. 
City  of  Minneapolis,  21  N.  W.  722,  723,  82 
Minn.  60L 

GENERAZ.  OPPOSmOH. 

Defendant  signed  an  instrument  agree- 
ing to  pay  a  certain  sum  to  the  plaintiff  as 
her  contribution  to  the  fund  for  the  gen- 
eral opposition  to  the  confirmation  of  the 
report  of  the  commissioners  of  estimate  and 
assessment  In  the  matter  of  the  opening  of 
the  Bowery  In  the  city  of  New  York.  Held, 
that  the  term  "general  opposition"  meant 
litigation  brought  in  behalf  of  the  property 
holders  as  a  whole,  and  did  not  include  any 
litigation  which  was  peculiar  to  any  one  or 
more  of  the  essential  parties  less  than  the 
whole.  Hence  defendant  was  not  liable  for 
the  amount  named  in  the  instrument,  where 
the  opposition  to  the.  confirmation  of  the  re- 
port of  the  commissioners  both  on  the  part 
of  the  plaintiff  and  of  the  defendant  "was 
brought  separately,  and  not  jointly,  and  at 
their  individual  expense,  and  for  their  in- 
dividual benefit,  and  not  by  way  of  gen- 
eral opposition  in  behalf  of  property  holders 
associated  for  the  purpose  of  making  such 
opposition.  Dodge  v.  Gardiner,  31  N.  Y.  239, 
246. 

OEHERAZi  ORDEB. 

A  general  order  is  an  order  whereby 
the  collector  of  customs  allows  the  unlading 
of  goods  and  tlie  taking  of  possession  of  them 
before  any  entry  of  them  is  made  by  the  in- 
dividual owners  or  consignees.  In  t%  The 
Egypt  (U.  8.)  26  Fed.  820,  882. 


OEKEBAI.  OWNER. 

A  general  owner  is  one  who  has  such 
dominion  over  a  thing  that  he  has  the  right 
to  enjoy  or  do  with  it  as  he  pleases,  even  to 
spoiling  or  destroying  it,  or  that  he  has  that 
right  in  it  by  which  it  belongs  to  him  in 
particular  to  the  exclusion  of  all  others.  To 
constitute  ownership  there  must  be  at  some 
time  a  right  as  ample  and  unrestricted  as 
that  When  that  right  once  exists,  he  who 
has  it  is  a  general  owner.  He  may  then 
burden  or  limit  that  right,  or  subject  it  to 
rights  created  by  him  in  others,  and  cease 
not  to  be  the  general  owner,  but  he  has  not 
become  the  general  owner,  though  he  may 
have  an  interest  in  the  property,  until  he 
has  a  right  as  great  as  that  stated.  Farmers' 
&  Mechanics'  Nat  Bank  v.  Logan»  74  N.  Y. 
668,  681. 

OENERAX  PARTNERSHIP. 

General  partnerships  are  properly  such 
where  the  parties  carry  on  their  trade  oi 
business  for  their  Joint  benefit  and  profit, 
and  it  is  not  material  whether  the  capita) 
stock  be  limited  or  not  or  the  contributions 
of  the  parties  be  equal  or  unequal.  Bigelow 
V.  Elliot,  3  Fed.  Gas.  349,  361  (citing  Willet 
V.  Chambers,  Ck>wp.  814). 

To  constitute  a  general  partnership  noth- 
injQ  more  is  necessary  than  that  the  parties 
agtve  to  carry  on  or  conduct  a  specified  busi- 
ness and  to  share  in  its  profits  and  losses. 
The  business  may  be  of  a  general  nature,  or 
it  may  relate  and  be  confined  to  certain  desig- 
nated transactions.  In  every  case  the  part- 
nership is  general;  and  hence,  where  par- 
ties agreed  to  carry  on  a  business  between 
Calcutta  and  New  York  on  joint  account,  and 
the  particular  kind  of  business  was  the  ship- 
ment of  goods  from  Calcutta  for  sale  in  New 
York,  and  they  provided  for  the  mode  of 
payment  and  the  manner  of  sale,  division  of 
profits,  and  sharing  of  losses,  but  no  period 
of  dxuration  was  prescribed,  and  there  was 
no  limit  to  the  amount  or  number  of  ship- 
ments, the  partnership  was  general.  Eldridge 
V.  Troost  (N.  Y.)  3  Abb.  Prac.  (N.  S.)  20,  23. 

Every  partnership  that  is  not  formed  in 
accordance  with  the  law  concerning  special 
partnership,  and  every  special  partnership 
so  far  only  as  the  general  partners  are  con- 
cerned, is  a  general  partnership.  Rev.  Codes 
N.  D.  1899,  t  4385;  Civ.  Code  8.  D.  1903,  § 
1738;  Rev.  St  Okl.  1903,  S  3877;  Civ.  Code 
Gal.  1903,  §  2424;  Civ.  Code  Mont  1896,  i 
3220. 

GENER AX  PIiEA. 

General  plea  of  non  est  ftietom,  see  "Non 
Est  Factum.** 
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OEmSRAXi  POWEB. 

A  power  is  general  when  It  antborlzea 
the  alienation  in  fee,  by  means  of  a  conyey- 
ance,  will,  or  charge  of  the  lands  embra* 
ced  in  the  poWer,  to  any  alienee  whatever. 
Uev.  St.  Wis.  1899,  §  2105;  Comp.  Laws 
Mich.  1897.  S  8860;  Coster  v.  Lorlllard  (N.  Y.) 
14  Wend.  265,  824;  Jennings  v.  Conboy,  78 
N.  Y.  230.  234;  Syracuse  Sav.  Bank  v.  Porter, 
<N.  Y.)  86  Hun,  168,  170. 

A  power  is  general  when  it  authorizes 
the  alienation  or  Incumbrance  of  a  fee  in 
the  property  embraced  therein  by  grant,  will, 
or  charge,  or  any  of  them,  in  favor  of  any 
person  whatever.  Rev.  St  Okl.  1903,  §  4103; 
ClT.  Code  S.  D.  1903,  S  324. 

A  general  power  is.  in  regard  to  the 
estates  which  may  be  created  by  force  of 
it,  tantamount  to  a  limitation  in  fee,  not 
merely  because  it  enables  the  donee  to  limit 
a  fee,  but  because  it  enables  him  to  give  the 
fee  to  whom  he  pleases.  Thompson  v.  Gar- 
wood (Pa.)  8  Whart  287,  806,  81  Am.  Dec 
502. 

OENERAIi  POWEB  IN  TRUST* 

A  general  power  is  in  trust  when  any 
person  or  class  of  persons  other  than  the 
grantee  of  such  power  Is  designated  as  en- 
titled to  the  proceeds  or  any  portion  of  the 
proceeds  or  other  benefits  to  result  from 
the  alienation.  Cutting  v.  Cutting  (N.  Y.) 
20  Hun.  260,  264;  Dana  v.  Murray,  122  N.  Y. 
604,  612,  26  N.  E.  21,  23. 

A  general  power  is  in  trust  when  any 
person  or  class  of  persons  other  than  its 
holder  is  designated  as  entitled  to  the  pro- 
ceeds or  disposition  or  charge  authorized  by 
the  power  or  to  any  portion  of  the  proceeds 
or  other  benefits  to  result  from  its  execution. 
Rev.  St  Okl.  1903,  ^  4107;  Rev.  Codes  N.  D. 
1899,  U  8411,  8412;  Civ.  Code  S.  D.  1903,  H 
327. 

A  power  given  by  a  testatrix  to  her  ex- 
ecutor to  sell  at  public  or  private  sale,  on 
such  terms  and  for  such  price  as  he  might 
deem  expedient,  and  upon  such  sale  to  exe- 
cute all  necessary  proper  deeds  and  convey- 
ances to  the  purchaser,  which  sale  and  con- 
veyance should  be  a  complete  bar  to  all 
claims  to  the  estate  or  interest  in  the  said 
premises  of  her  children  and  heirs,  or  any 
person  claiming  by  or  through  them,  was  a 
general  power  in  trust,  as  diafined  by  the 
statute.  Dana  v.  Murray,  122  N.  Y.  604,  61% 
26  N.  E.  21,  23. 

OENERAI.  PBOPEBTT. 

The  terms  "general  property"  and  "spe- 
cial property"  are  constantly  used  in  the 
books  to  denote  not  the  chattel  itself,  but  the 
different  interests  which  several  persons  may 


have  in  it    Stief  v.  Hart,  1  N.  Y.  (1  Comstr 
20,  24. 

At  common  law  the  property  of  the 
wife  was  divided  Into  two  general  classes — 
her  general  property  and  h«r  separate  prop- 
erty. The  goods  and  personal  chattels  of  the 
wife,  which  were  actually  beneficially  pos- 
sessed by  her  in  her  own  right  at  the  time 
of  her  marriage,  and  such  other  goods  and. 
personal  chattels  as  come  to  her  during  her 
coverture,  belong  to  the  first  class,  and  these, 
at  common  law,  vested  absolutely  in  the  hu9- 
band.  The  separate  property  of  the  wife  is 
that  of  which  she  has  the  absolute  control. 
Independent  of  her  husband,  and  the  pro- 
ceeds of  which  she  may  dispose  of  as  she 
pleases.  A  gift  of  personal  property  to  the 
wife  is  presumed,  in  the  absence  of  testimony^ 
to  the  contrary,  to  be  a  gift  and  as  her  gen- 
eral property.  Alston  v.  Rowles,  13  Fla. 
117,  126. 

OENERAI.  PUBUC  I.AW. 

'**Due  process  of  law'  is  synonymous 
with  'law  of  the  land,'  and  the  law  of  the 
land'  is  'general  public  law,'  binding  upon 
all  the  members  of  the  community  under  all 
circumstances,  and  not  partial  or  private  laws 
affecting  the  rights  of  private  individuals 
or  classes  of  individuals."  Eden  v.  People, 
43  N.  E.  1108,  1109,  161  111.  296,  32  L.  R.  A. 
659,  52  Am.  St  Rep.  365  (quoting  Millett  ▼. 
People,  117  111.  294,  7  N.  E.  631,  57  Am.  Rep. 


OENEBAIi  PURPOSES. 

A  municipal  charter  authorising  the  city 
to  borrow  money  for  general  purposes  on  the 
credit  of  the  city  should  be  construed  to  limit 
the  power  to  borrow  money  for  ordinary 
governmental  purposes,  such  as  are  generally 
carried  out  with  revenues  derived  from  tax- 
ation; and  the  presumption  is  that  the  grant 
of  the  power  was  intended  to  confer  the 
right  to  borrow  money  In  anticipation  of  the 
receipt  of  revenue  taxes,  and  not  to  plunge 
the  municipal  corporation  into  a  bonded  debt 
on  which  interest  must  be  paid  at  the  rate 
of  10  per  cent  per  annum,  semiannually,  for 
at  least  10  years.  The  Legislature  may  con- 
fer upon  a  municipality,  when  it  is  con- 
stitutional to  do  so,  the  power  to  issue  ne- 
gotiable bonds,  and  any  doubt  as  to  the  ex- 
istence of  such  power  should  be  determined 
against  its  existence.  Olty  of  Brenham  v. 
German-American  Bank,  12  Sup.  Gt  569,  562, 
144  U.  S.  173,  86  li.  Ed.  890. 

OENEBAIi  RECEIVER. 

A  general  receiver  is  one  appointed  by 
a  court  of  chancery  independent  of  any  stat- 
ute. His  authority  is  derived  from,  and  his 
duty  prescribed  by,  the  order  of  appointment, 
and   he  is   called  a   common-law   receiver. 
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BoonTille  Nat  Bank  t.  Blakey  (U.  S.)  lOt 
Fed.  891,  894, 47  0.  0.  A.  43. 

GEinEItAIi  BEOOONITION. 

Under  Code  1873,  S  2466,  providing  that 
illegitimate  children  may  inherit  from  their 
father  when  they  have  been  recognized  hy 
him  as  his  children,  but  such  recognition 
must  have  been  general,  or  notorious,  or  else 
in  writing,  where  a  father  generally  called 
and  treated  a  person  as  his  son,  and  he  was 
generally  so  recognized  in  the  community, 
such  recognition  will  be  held  general  and 
notorious.  Van  Horn  v.  Van  Horn,  77  N.  W. 
846,  848,  107  Iowa,  247,  45  L.  R.  A.  93.  Thus 
where  the  child  was  bom  after  the  father's 
death,  and  during  his  life  the  mother  and 
father  endeavored  most  strenuously  not  only 
to  conceal  from  the  public  and  their  rela- 
tives and  acquaintances  the  fact  that  he  was 
the  father  of  the  child,  but  also  the  fact  that 
a  child  was  to  be  bom  to  her,  there  was  not 
a  "general  and  notorious"  recognition,  though 
by  his  acts  he  acknowledged  to  the  persons 
with  whom  she  boarded  that  he  was  the 
father.  Duffy  t.  Duffy,  87  N.  W.  BOO,  501, 
114  Iowa,  581. 

OENEBAIi  BEPLIOATIOK. 

A  general  replication,  which  alone  Is 
now  used  in  equity,  is  a  general  denial  of 
the  truth  of  defendant's  plea  or  answer,  and 
of  the  sufficiency  of  the  matter  alleged  in  it 
to  bar  the  plaintiff's  suit,  and  an  assertion 
of  the  truth  and  sufficiency  of  the  bill.  For- 
merly replications  were  either  general  or 
special,  as  they  still  are  at  law.  Vanbibber 
V.  Belrne,  6  W.  Va.  168,  180  (citing  Coop. 
Eq.  PI.  329,  330);  Stewart  v.  Conrad's  Adm'r, 
40  B.  E.  624,  626,  100  Va.  128. 

OEHERAI.  REPUTATION. 

The  general  reputation  of  a  person  is 
what  is  generally  said  of  him  by  those 
amongst  whom  he  dwells,  or  with  whom  he 
is  chiefly  conversant.  Sloan  v.  Edwards,  61 
Md.  89,  103;  State  v.  Miller,  6  S.  W.  57,  61, 
93  Mo.  2G3;  State  v.  Conlan  (Del.)  50  Atl.  > 
95,  3  Pennewill,  218;  Coates  v.  Sulau,  46 
Kan.  341,  342,  26  Pac.  720.  , 

I 

The  general  reputation  of  a  person  is 
the  estimate  in  which  he  is  held  by  the  com- 
munity.   Cunningham  v.  Underwood  (U.  S.) 

116  Fed.  803,  811,  53  0.  0.  A.  99.  i 

I 

There  must  be  general  concurrence  in  an 
estimate  of  one's  reputation  to  make  it  gen- , 
era]  reputation,  or  a  reputation  which  is  gen- 
eral   Pickens  t.  State,  61  Miss.  563,  566. 

General  reputation  of  a  person  is  a  fact 
The  question  is  a  simple  one  of  fact.     Is 
there  a  general  reputation?    Has  the  subject : 
been  so  much  discussed  and  considered  that  j 


there  is  in  the  public  mind  a  uniform  senti- 
ment, which  can  be  stated  as  a  fact?  By 
the  public  mind  of  course  is  not  meant  the 
mind  of  the  whole  public,  but  of  that  portion 
of  the  public  which  is  interested.  Walker  v. 
Moors,  122  Mass.  501.  504. 

According  to  common  usage,  the  phrase 
"general  reputation"  refers  to  the  general 
moral  character  of  the  person  referred  to. 
In  an  action  for  libel,  a-  question  as  to 
whether  a  witness  was  acquainted  with  the 
plaintiff*s  general  reputation  was  not  objec- 
tionable as  embracing  other  than  moral 
traits  of  character.  The  expressions  "bad 
character"  and  "general  reputation"  are  con- 
stantly used  to  signify  character  and  repu- 
tation with  regard  to  morals.  O'Brien  v. 
Frasler,  1  Atl.  465,  469,  47  N.  J.  Law  (18 
Vroom)  349,  54  Am.  Rep.  170. 

As  used  In  the  rule  that  a  common-law 
marriage  cannot  be  presumed  from-  evidence 
of  cohabitation  as  husband  and  wife  and 
general  repute  or  reputation,  by  general  rep- 
utation is  meant  the  understanding  among 
the  neighbors  and  acquaintances  with  whom 
they  associate  in  their  daily  life  that  they 
are  living  together  as  husband  and  wife,  and 
not  in  meretricious  intercourse.  In  its  ap- 
plication to  the  fact  of  marriage  it  is  more 
than  mere  hearsay.  It  involves  and  is  made 
part  of  social  conduct,  recognition,  giving 
character  to  an  admitted  and  unconcealed 
cohabitation.  Taylor  v.  Taylor,  50  Pac.  1049, 
1050,  10  Colo.  App.  303  (citing  Badger  v. 
Badger,  88  N.  Y.  55,  42  Am.  Rep.  263;  In 
re  Yardley's  Estate,  75  Pa.  [25  P.  F.  Smith] 
211). 

The  words  "general  reputation,"  in  ref- 
erence to  the  admission  of  general  reputation 
to  prove  boundaries,  etc.,  in  common  sense 
and  in  law  must  mean  that  which  is  derived 
from  the  declarations  of  those  who  live  or 
were  living  at  a  time,  if  not  ancient,  at  least 
comparatively  remote.  Thus  evidence  that 
a  certain  tree  was  understood  to  be  a  comer 
tree  in  1886  is  not  admissible  as  general 
reputation.  Westfelt  t.  Adams,  42  S.  B.  828, 
825,  131  N.  G.  379. 

OEHEBAIi  BESIDirUM. 

Testator,  whose  heirs  at  law  were  one 
son  and  two  married  daughters,  in  the  first 
clause  of  his  will  devised  and  bequeathed  to 
his  son,  subject  to  the  limitations  afterwards 
made  in  the  will,  one  equal  one-third  part  of 
all  his  estate,  to  wit,  certain  real  estate  par- 
ticularly described,  and  so  much  of  his  other 
property  not  specifically  devised  as,  with  ad- 
vancements to  the  son,  should  amount  to 
such  third  part  In  a  subsequent  clause  he 
devised  and  bequeathed  the  general  resid- 
uum- of  his  estate,  not  before  specifically  de- 
vised, equally  to  be  divided  among  his  three 
children,  their  heirs  and  assigns.    Held,  that 
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the  phrase  "general  residuum"  meant  tes^ 
tator's  personal  estate,  or  any  other  estate 
he  might  acquire.  Homer  t.  Shelton,  43 
Mass.  (2  Mete.)  194,  20a 

GENERAI.  RESTRAINT. 

A  general  restraint  Is  defined  to  be  an 
agreement  not  to  carry  on  a  certain  business 
anywhere.  It  is  against  public  policy,  and 
void.  Kellogg  V.  Larkln  (Wis.)  3  Pin.  123, 
138,  56  Am.  Dea  164. 

A  general  restraint  of  trade  is  in  Eng- 
land defined  to  be  one  which  forbids  a  person 
from  employing  his  talents,  industry,  or  cap- 
ital In  any  undertaking  within  the  kingdom. 
An  agreement  In  general  restraint  of  trade 
is  utterly  void.  Holbrook  t.  Waters  (N.  Y.) 
9  How.  Prac.  335,  337. 

GENEB All  RETAINER. 

A  general  retainer  merely  gives  a  right 
to  expect  professional  services  when  request- 
ed, but  none  which  is  not  requested.  It  binds 
the  person  retained  not  to  take  a  fee  from 
another  against  his  retainer,  but  to  do  noth- 
ing except  what  he  is  asked  to  do;  and  for 
this  he  is  to  be  paid.  Rhode  Island  Exch. 
Bank  t.  Ebiwkinj,  6  R.  I.  198,  206. 

GENERAL  REVENUE  PURPOSES. 

The  words  "general  revenue  purposes'* 
In  Gen.  St.  1889,  par.  788,  authorizing  the 
levy  and  collection  for  general  revenue  pur- 
poses of  not  to  exceed  10  mills  on  the  dollar 
in  any  one  year  on  certain  property,  means 
the  same  as  "ordinary  purposes."  Stevens 
V.  Miller,  43  Pac.  439,  441.  3  Kan.  App.  192. 

GENERAX  REVENUES. 

"General  revenues,"  as  used  in  a  will, 
by  which  the  testator  directed  that  his  es- 
tate should  not  be  divided  and  no  devise  or 
bequest  should  take  effect  until  all  his  just 
debts  were  paid  and  fully  discharged  from 
the  general  revenues  of  his  estate,  means 
the  rents  and  profits  of  the  testator's  real 
estate  and  the  interest  or  profits  arising  out 
of  the  personal  estate.  Whitehead  t.  Gib- 
bons, 10  N.  J.  Eq.  (2  Stockt)  230,  232. 

GENERAL  RULES  OF  PRACTICE. 

The  rules  established  by  the  justices 
assigned  to  the  Appellate  Division  of  the 
Supreme  Court  in  convention,  which  rules 
are  binding  upon  all  the  courts  in  the  state 
and  all  the  judges  and  justices  thereof,  ex- 
cept the  court  for  the  trial  of  impeachments 
and  the  Court  of  Appeals,  are  styled  "the 
general  rules  of  practice."  Code  Civ.  Proc 
N.  Y.  1899.  §  17. 


GENERAL  SELLING  PRICE. 

The  general  selling  price  is  not  to  be 
shown  in  condemnation  proceedings  by  evi- 
dence of  particular  sales  of  alleged  similar 
lots,  but  is  to  be  fixed  in  the  mind  of  the 
witness  from  a  knowledge  of  the  price  at 
which  lots  are  generally  held  for  sale,  and 
at  which  they  are  sometimes  actually  sold, 
in  the  ordinary  business  in  the  neighbor- 
hood. Friday  v.  Pennsylvania  R.  Co^  64 
Atl.  339,  204  Pa.  405. 

GENERAL  SERVICES. 

By  general  services  of  an  attorney  are 
meant  services  not  embraced  in  suits  or  In 
their  settlement  People  t.  Bond  St  Say. 
Bank  (N.  Y.)  10  Abb.  N.  C.  15,  25. 

GENERAL  SHIP. 

"A  general  ship  is  defined  to  be  one  In 
which  the  masters  or  owners  engage  sepa- 
rately with  a  number  of  persons  unconnected 
with  each  other  to  convey  their  respective 
goods  to  the  place  of  the  ship's  destination." 
Ward  V.  Green  (N.  Y.)  6  Cow.  173,  176^  16 
Am.  Dec.  437. 

GENERAL  STORE. 

Where  a  policy  was  issued  on  a  general 
store,  it  covered  a  limited  quantity  of  gun- 
powder and  petroleum  to  the  extent  that  it 
was  customary  for  such  stores  to  carry  in 
stock,  though  the  policy  provided  against 
such  articles.  Barnard  v.  National  Fire  Ins. 
Co.,  27  Mo.  App.  26,  35. 

GENERAL  STRIKE. 

Where  a  contract  provided  for  the  ex- 
tension of  the  time  for  completion  of  a  build- 
ing if  the  contractors  were  unavoidably  de- 
layed by  any  "general  strike,"  there  was  a 
general  strike  where  operatives  of  planing 
mills  in  the  city  were  on  a  strike  from  Jan- 
uary 15  to  August  8,  1892,  only  three  out  of 
twenty -eight  of  such  mills  being  in  opera- 
tion, and  such  three  being  unable  to  secure 
skilled  labor.  Weber  v.  Collins,  41  S.  W. 
249,  250,  139  Mo.  501. 

GENERAL  SUPERINTENDENCT. 

A  contract  providing  different  wages  for 
general  and  special  superlntendencles  "im- 
ports a  superintendence  which  would  be  nec- 
essary and  continuous  throughout  the  whole 
duration  of  the  agreement"  Pressy  v.  H. 
P.  Smith  Mach.  Co.,  19  Aa  618,  620,  45  N. 
J.  Eq.  (18  Stew.)  872. 

GENERAL  SUPERVISION. 

A  city  ordinance  giving  the  board  of 
health  a  ''general  supervision  over  the  health 
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of  the  dtj"  abould  be  construed  to  grant  an 
active  efficient  power  to  be  exercised  for  the 
public  good,  and  in  its  scope  to  reacb  to 
whatever  may  be  necessary  to  the  preserva- 
tion of  the  public  health.  It  should  not  be 
limited  to  devising  measures  which  are  re- 
ported to  the  council,  or  comprehend  nothing 
more  than  a  mere  authority  to  examine  into 
the  condition  of  the  health  of  the  city,  and 
advise  the  measures  necessary  for  its  preser- 
vation; hence  the  ordinance  included  the 
power  to  rent  a  building  to  be  used  as  a  hos- 
pital to  protect  the  city  from  the  infection 
of  cholera.  Aull  t.  City  of  Lexington^  18 
Mo.  401,  402. 

GENEBAIi  SURFACE. 

''General  surface/'  in  a  deed  providing 
that  the  grantee  should  have  the  right  to 
flow  the  lands  and  privileges  of  the  grantor 
on  a  river  to  the  extent  which  a  dam  erected 
28  feet  high  above  the  general  surface  of  the 
bed  of  the  river  at  the  point  where  the  ex- 
cavations were  made  for  the  dam  to  flow  the 
river,  the  term  "general  surface"  refers  to 
the  bed  of  a  river,  and  not  to  the  narrow 
ridge  of  sandstone  of  the  dam,  so  as  to  au- 
thorize the  grantee  to  erect  flasbboards  on 
the  top  of  the  dam.  "General**  refers  to  a 
surface  more  extended  than  a  narrow  ridge. 
Ludlow  Mfg.  Go.  V.  Indian  Orchard  Co.,  58 
N.  E.  181, 177  Mass.  61. 

GEN ERAI.  TAX. 

A  general  tax  is  one  imposed  on  all  per- 
sons within  the  territorial  limits  according 
to  the  value  of  their  property  in  considera- 
tion of  the  protection  which  the  government 
affords  alike  to  alL  Gould  v.  City  of  Balti- 
more, 50  Md.  878,  380. 

General  taxes  are  defined  to  be  a  bur- 
den imposed  on  property  for  the  common 
good  and  for  the  purpose  of  raising  the 
ordinary  revenues  of  the  country,  without  re- 
gard to  any  special  benefit  to  the  owner  ex- 
cept such  as  may  be  anticipated  from  the 
general  administration  of  the  laws  for  indi- 
vidual protection  and  the  general  good.  They 
are  exactions  from  a  person  for  the  purpose 
of  either  carrying  on  the  general  govern- 
ment or  some  subordinate  department  there- 
of.   Meier  v.  Kelly,  25  Pac.  73,  76,  20  Or.  86. 

General  taxes  are  the  exactions  placed 
upon  the  citizens  for  the  support  of  the  gov- 
ernment, paid  to  the  state  as  a  state,  the 
consideration  of  which  is  protection  by  the 
state.  They  are  to  be  distinguished  from 
special  taxes  or  special  assessments,  which 
are  imposed  on  property  within  a  limited  area 
for  the  payment  of  all  local  improvements 
supposed  to  enhance  the  value  of  all  property 
within  that  area.  General  taxes  proceed 
upon  the  theory  that  the  existence  of  the 
government  is  necessary,  and  that  it  cannot 


continue  without  means  to  pay  its  expenses; 
that  for  those  expenses  it  has  the  right  to 
compel  all  citizens  and  property  within  its 
limits  to  contribute;  and  that  for  such  con- 
tribution it  renders  no  special  benefit  to  any 
property,  but  only  secures  to  citizens  that 
general  benefit  which  results  from  protec- 
tion to  his  person  and  property  and  the  pro- 
motion of  those  various  schemes  which  have 
for  their  object  the  welfare  of  all.  Illinois 
Cent  R.  Co.  v.  City  of  Decatur,  18  Sup.  Ct 
2d3,  147  U.  S.  190,  87  L.  Bd.  132. 

General  taxes  are  levied  on  the  ground 
of  general  public  benefits,  while  special  as- 
sessment is  a  peculiar  species  of  taxation  to 
pay  for  local  improvements,  which  recog- 
nizes the  general  public  interest  and  benefit, 
but  rests  upon  the  supposition  that  a  por- 
tion of  such  public  are  specially  benefited  in 
the  increase  of  value  to  their  property. 
Shurtleff  v.  City  of  Chicago,  60  N.  B.  870, 
871,  190  111.  473. 

The  words  "general  tax,'*  as  used  in 
Laws  1891,  c.  124,  9  106,  providing  that  all 
special  assessments  shall  be  carried  out  on 
the  tax  roll  in  a  separate  column,  and  the 
city  treasurer  shall  have  the  same  authority 
with  reference  thereto  as  if  the  kind  of  such 
lien  was  a  general  tax,  is  used  with  refer- 
ence to  the  manner  of  imposing  the  tax  upon 
the  property  in  that  it  is  levied  upon  it  gen- 
erally by  a  uniform  percentage  according  to 
the  value  thereof.  Taxes  are  spoken  of  as 
special  if  levied  for  a  special  purpose,  general 
if  levied  for  some  ordinary  purpose  of  mu- 
nicipal government;  but,  whether  taxes  be 
levied  for  a  general  or  special  purpose,  if 
placed  upon  property  as  a  whole  in  propor- 
tion to  the  value  thereof,  they  are  in  the 
proper  sense  general  taxes  as  distinguished 
from  special  assessments.  State  v.  Hobe,  82 
N.  W.  336,  338.  106  Wis.  411. 

A  tax  to  defray  the  costs  of  laying  water 
pipes,  levied  by  a  city  upon  adjacent  prop- 
erty, is  an  assessment  for  local  improve- 
ments, and  not  a  general  tax  for  municipal 
purposes.  City  of  Philadelphia  v.  Union 
Burial  Ground  Soc,  86  Atl.  172,  178,  178  Pa. 
533. 

GENEBAI.  TAXATION. 

General  taxation  implies  a  distribution 
of  the  burden  upon  some  general  rule  of 
equality.  So  a  local  assessment  or  tax  for 
a  local  benefit  should  be  distributed  among 
and  imposed  upon  all  equally  standing  in  like 
relation.  But  the  equality  can  never  be  but 
an  approximation.  Allen  v.  Drew,  44  Vt 
174,  186. 

Under  Act  Ya.  March  6, 1847,  which  was 
accepted  by  the  Baltimore  &  Ohio  Bailroad 
Company,  and  under  which  it  completed  its 
road  through  Virginia,  the  provision  that  the 
stock,  property,  and  profits  of  said  company 
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shall  be  subject  to  general  taxation,  does 
not,  by  the  use  of  the  word  "general,"  or 
the  phrase  "general  taxation,"  limit  the  right 
of  taxation  to  general  taxation  for  such  pur- 
poses, and  exempt  It  from  liability  for  local 
or  county  taxes.  To  give  the  word  "gen- 
eral" Its  plain  and  literal  signification.  Its 
meaning  is  exactly  the  reverse.  The  defini- 
tion of  the  word  "general"  found  In  Burrlirs 
Law  Dictionary  Is  "that  which  comprehends 
all,  the  whole,  as  distinguished  from  'special,' 
which  signifies  something  designed  for  a 
particular  purpose."  Baltimore  &  O.  R.  Co. 
▼.  Marshall  Ck)unty  Supers,  3  W.  Ya.  819, 


GENERAI.  TENANCY. 

The  words  "general  tenancies,**  as  used 
in  2  Rev.  St  1876,  p.  338,  {  2,  providing 
that  all  general  tenancies  in  which  the  prem- 
ises are  occupied  by  the  consent  of  the  land- 
lord shall  be  deemed  tenancies  from  year  to 
year,  means  such  tenancies  only  as  are  not 
fixed  and  made  certain  in  point  of  duration 
by  the  agreement  of  the  parties.  Roths- 
child V.  Williamson,  83  Ind.  387,  389;  Brown's 
Adm'rs  v.  Bragg,  22  Ind.  122,  123. 

GENEBAIi  TERM. 

Rev.  St  1889,  p.  2147,  §  10,  defines  a 
general  term  as  when  the  court  sits  as  a 
court  In  bank.  State  ex  rel.  McCaffery  v. 
Eggers,  54  S.  W.  498,  499,  152  Mo.  485. 

GENERAI.  TERMS. 

In  construing  the  statute  permitting  all 
matters  of  defense  to  be  given  in  evidence 
under  the  general  Issue  on  the  defendant 
filing  a  notice  of  all  matter  In  avoidance  and 
of  any  defense,  "stating  in  general  terms, 
and  without  unnecessary  prolixity,  and  in 
a  manner  intelligible  to  a  person  of  ordinary 
understanding,  the  true  ground  and  sub- 
stance of  the  defense  relied  upon,"  the  court 
said:  "The  expression  In  'general  terms,  con- 
cisely, comprehensively,'  and  the  expression 
without  *unneces8ary  prolixity,*  1.  e. — unnec- 
essary minuteness  of  detail — is  unmeaning, 
for  that  Is  equally  a  fault  in  a  special  plea, 
although  not  demurrable  in  either,  and  the 
expression  'intelligible  to  a  person  of  or- 
dinary understanding,'  evidently  refers  to 
the  kind  of  language,  and  was  doubtless  in- 
tended to  prevent  the  use  of  technical 
phrases.  They  all  refer  to  the  manner  of 
stating  the  defense,  and  do  not  excuse  an 
omission  of  substance."  Merrill  v.  Everett 
38  Conn.  40.  48. 

GENERAL  TICKET. 

Within  the  meaning  of  Const  art  4» 
S  8»  providing  that  when  a  township  or  dty 


shall  contain  a  population  which  entitled  it 
to  more  than  one  representative,  **then  such 
township  or  city  shall  elect  by  general  ticket 
the  number  of  representatives  to  which  it 
is  entitled,"  the  term  "general  ticket"  is  op- 
posed to  partial  or  special,  and  signifies  that 
the  whole  number  of  representatives  to 
which  the  town  or  city  is  entitled  shall  be 
placed  upon  the  ticket  This  signification 
corresponds  with  the  primary  meaning  of 
the  word  "general"  as  defined  by  lexicograph- 
ers. It  is,  moreover,  consistent  with  the 
provision  for  electing  representatives  when 
only  one  Is  to  be  chosen,  making  the  whole 
proceedings  uniform  throughout  the  state. 
Maynard  v.  Board  of  District  Canvassers, 
47  N.  W.  756,  760,  84  Mich.  22$,  243,  11  L.  R. 
A.  332. 


GENERAL  VACCINATION. 

St  1889,  p.  32,  entitled  "An  act  to  en- 
courage and  provide  for  a  general  vaccina- 
tion in  the  state  of  California,"  though  suffi- 
cient in  Itself  to  apply  to  all  the  people  In 
the  state,  is  to  be  construed  in  connection 
with  the  general  classes  to  which  the  statute 
is  made  to  apply  by  the  body  of  the  act  and 
hence  it  Is  not  In  conflict  with  Const  art  4, 
§  24,  requiring  that  the  subject  of  every 
act  shall  be  expressed  in  its  title,  by  the 
fact  that  the  body  of  the  act  only  applies  to 
the  vaccination  of  children  in  the  public 
schools.  Abeel  v.  Clark,  24  Pac.  383,  84  Cal. 
226. 


GENERAL  VERDICT. 

See  "Separate  General  Verdict** 

A  general  verdict  is  that  by  which  the 
Jury  pronounced  generally  upon  all  or  any 
of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant.  McCormack  v.  Phillips,  34  N. 
W.  39,  55,  4  Dak.  506;  Bgan  v.  Estrada 
(Ariz.)  56  Pac.  721,  722;  Settle  v.  Alison,  8 
Ga.  201-208,  52  Am.  Dec.  393;  Shipp  v.  Sny- 
der, 25  S.  W.  900,  901,  121  Mo.  155;  Shadbolt 
&  Boyd  Iron  Co.  v.  Camp,  45  N.  W.  1062, 
1063.  80  Iowa,  539;  Childs  v.  Carpenter,  32 
Atl.  780,  781,  87  Me.  114;  Glenn  v.  Sumner, 
30  Sup.  Ct.  41,  132  U.  S.  152.  33  L.  Ed.  801; 
People  V.  Board  of  Police  (N.  Y.)  14  Abb. 
Prac.  151,  155;  Witty  v.  Chesapeake,  O.  & 
W.  R.  Co.,  83  Ky.  21.  27;  Ballinger's  Ann. 
Codes  &  St  Wash.  1897,  S  5019;  Code  Civ. 
Proc.  S.  C.  1902,  {  282;  Rev.  Codes  N.  D. 
1899,  §  5444;  Code  Civ.  Proc.  S.  D.  1903,  S  270; 
Rev.  St  Okl.  1903,  S  4472;  Ann.  Codes  A  Sts. 
Or.  1901,  S  152;  Bates'  Ann.  St  Ohio  1904, 
§  5200;  Rev.  St  Utah  1898,  S  3162;  Code 
Civ.  Proc.  Cal.  1903,  {  624;  Code  Civ.  Proc 
N.  Y.  1899,  S  ,1186. 

A  general  verdict  covers  all  the  issues 
of  the  case.  McCuUough  v.  Martin,  88  N. 
E.  905,  906,  12  Ind.  App.  16& 
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A  general  verdict  determines  tbe  entire 
ifwne  in  favor  of  either  plaintiff  or  defendant 
BUsemann  y.  Swan,  19  N.  Y.  Super.  Gt  (6 
BoBW.)  668,  671. 

A  general  verdict  settles  In  favor  of  the 
prevailing  party  every  question  of  fact 
Sorla  V.  Davidson  (N.  Y.)  9  Civ.  Proc.  R. 
23,27. 

A  general  verdict  is  the  Jury's  deduction 
from  all  the  Issuable  facts  In  the  case.  Lake 
Erie  &  W.  B.  Co.  v.  Charman  (Ind.)  67  N. 
H.  923,926. 

A  general  verdict  directly  finds  or  nega- 
tives all  the  facts  In  issue  In  a  general  form. 
Day  V.  Webb,  28  Conn.  140,  144. 

A  "general  verdict*'  Is  a  finding  that  all 
the  facts  necessary  to  establish  the  cause 
of  action  are  true.  American  Tln-Plate  Co. 
V.  Guy,  58  N.  E.  738,  739,  25  Ind.  App.  588. 

A  general  verdict  necessarily  Includes 
the  decision  of  every  material  fact  well 
pleaded  touching  the  prevailing  party's  right 
to  recover.  Wells  v.  Barnett,  7  Tez.  684,  586; 
Ackermann  v.  Ackermann,  55  B.  W.  801, 
808,  22  Tex.  Civ.  App.  612. 

A  general  verdict  embodies  both  the 
law  and  the  facts.  The  Jury,  taking  the 
law  as  given  by  the  court,  apply  that  law 
to  the  facts  as  they  find  them  to  be,  and  ex- 
press their  conclusions  in  the  verdict.  Wal- 
ker V.  New  Mexico  &  S.  P.  R.  Co.,  17  Sup. 
Ot  421,  422,  165  U.  S.  593,  41  L.  Ed.  837. 

A  general  verdict  Is  a  direct  statement 
of  a  conclusion  of  law  and  an  indirect  state- 
ment of  the  facts  from  which  the  conclusion 
Is  drawn.  It  expressly  afiirms  the  law  and 
inferentially  the  facts.  The  Jury  are  direct- 
ed by  the  court  to  indicate  the  facts  found 
from  the  evidence  by  the  statement  of  a  con- 
clusion of  law.  The  court  states  the  law  ap- 
plicable to  the  facts  which  the  evidence 
tends  to  prove,  and,  If  the  Jury  finds  the 
facts,  they  state  the  conclusion  as  charged. 
Smith  V.  Ireland.  7  Pac"  749,  750,  4  Utah, 
187. 

A  general  verdict  Is  tbe  verdict  upon  the 
issues  presented,  and  is  sustainable,  though 
some  of  the  paragraphs  were  Justified,  if  the 
Justification  did  not  cover  all'  of  them. 
Holmes  v.  Jones  (N.  Y.)  50  Hun,  345,  346, 
3  N.  Y.  Supp.  166,  157. 

Separate  findings  on  separate  causes  of 
action  are  general  verdicts.  Robinson  &  Co. 
V.  Berkey,  69  N.  W.  434,  436,  100  Iowa,  136, 
62  Am.  St  Rep.  549. 

Simple  responses  of  yes  or  no  to  Issues 
submitted  constitute  general,  not  special,  ver- 
dicts, and  in  case  of  inconsistency  between 
such  responses  the  rule  which  requires  a  spe- 
cial verdict  to  prevail  over  a  general  one  has 
no  application.  Porter  v.  Western  North 
Carolina  R.  Co.,  97  N.  C.  63,  71,  2  S.  E.  580. 


In  criminal  proceeding. 

A  general  verdict  is  defined  by  the  Code 
of  Criminal  Procedure  to  be  the  verdict  of 
guilty  or  not  guilty.  People  t.  McClure^  42 
N.  E.  523,  524,  148  N.  Y,  95. 

A  general  verdict  upon  a  plea  of  not 
guilty  is  either  "Guilty"  or  ♦•Not  guilty," 
which  Imports  a  conviction  or  acquittal  of 
the  crime  charged  in  the  indictment;  and 
upon  a  plea  of  former  conviction  or  acquittal 
of  the  same  crime,  the  verdict  Is  either 
"for  the  state"  or  "for  the  defendant"  Ann. 
Codes  &  St  Or.  1901,  §  1413. 

At  common  law  there  was  a  settled  dis- 
tinction between  a  general  verdict  In  civil 
and  criminal  proceedings.  In  the  former 
case.  If  some  of  the  counts  were  bad,  when 
entire  damages  were  given,  it  was  necessary 
to  arrest  the  Judgment  because  the  court 
could  not  apportion  the  damages;  while  In  the 
latter  the  court  ascertained  the  penalty,  and 
could  apply  It  to  the  good  counts  which  were 
supported  by  the  bill;  and  therefore,  where 
the  defendant  was  found  guilty  of  the  charge 
in  general,  if  there  were  any  good  counts  the 
verdict  was  sufiQcient  and  an  entire  Judg- 
ment might  have  been  given.  Shlffet  v. 
Commonwealth  (Va.)  14  Grat  652,  671  (cit- 
ing 1  Chit  Cr.  Law,  249,  640). 

OENEBAI.  WARRANTT. 

See  "Covenant  of  General  Warranty.** 

OENERAI.  WEI.FABE. 

The  term  "general  welfare,*'  when  ap- 
plied to  the  right  of  a  municipal  corporation 
to  provide  by  ordinance  for  the  general  wel- 
fare, is  synonymous  with  "corporate  pur- 
poses." A  statute  authorizing  the  munici- 
pality to  pass  ordinances  for  the  good  gov- 
ernment or  good  order  or  the  suiq;>resslon  of 
vice  is  not  an  autnority  to  pass  all  ordi- 
nances tending  to  the  general  welfare,  as 
many  things  are  essential  to  the  public  or 
general  welfare  which  belong  neither  to  the 
government  or  good  order  of,  nor  to  the  sup- 
pression of  vice  in,  a  municipality.  City  of 
Red  Wing  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
75  N.  W.  223,  224,  72  Minn.  240,  71  Am.  St 
Rep.  482. 

0£inBBALI.T. 

A  contract  of  sale,  whereby  the  com- 
plainant agreed  to  give  defendants  immedi- 
ate possession,  and  use  of  the  woodland  gen- 
erally, and  of  all  the  wood  they  cut  and 
corded  In  the  woods,  should  be  concluded  to 
mean  "all  the  woodland."  Dale  v.  Smith,  1 
Del.  Ch.  1,  10,  12  Am.  Dec  64. 

OENEBAI.I.T  IMPROVE. 

"Generally  improve  the  property,"  as 
used  in  a  covenant  by  a  lessee  of  a  farm  to 
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repair  tbe  buildings,  build  all  fences,  and  to 
generally  improve  the  property,  "refers  to 
tlie  treatment  of  the  lands  In  their  use  for 
agricultural  purposes.  The  mode  of  cultl- 
yation,  the  proper  and  sufficient  use  of  ma- 
nures in  enriching  the  land,  and  matters  of 
this  sort,  are  within  the  terms  and  mean- 
ing of  this  stipulation.  To  hold  it  to  relate 
to  improvements  of  any  other  character 
would  leave  the  obligations  of  the  tenant 
under  it  unbounded."  Naye  v.  Noezel,  14 
Atl.  750,  761,  60  N.  J.  Law  (21  Vroom)  523. 

GENEBAIXT  KNOWN. 

A  person  may  universally  be  known — 
that  is,  by  all  who  know  him  at  all — ^by  two 
names;  and  then,  of  course,  he  is  generally 
known  by  each.  It  is  sufficient  if  the  party 
be  as  well  known  by  the  name  mentioned  in 
the  indictment  as  by  the  true  name.  When- 
ever that  is  the  case,  it  may  properly  be  said 
that  the  party  is  generally  known  by  both 
names.  Taylor  t*  Commonwealth  (Va.)  20 
Grat  825,  831.    . 


GENERATION. 

In  Acts  1885,  e.  51,  as  amended  by  Acts 
1889,  c.  00,  providing  separate  schools  for 
Indians,  from  which  all  negroes  to  the  fourth 
generation  are  to  be  excluded,  the  word  "gen- 
eration" "means  a  single  succession  of  living 
beings  in  natural  descent.  As  the  word  'gen- 
eration' has  no  technical  meaning,  we  must 
consider  it  as  used  in  the  sense  of  a  suc- 
cession— ^its  ordinary  import — ^rather  than  a 
degree  of  removal  in  computing  descents." 
McMillan  v.  School  Committee  of  Dist  No. 
4,  12  B.  B.  830,  332,  107  N.  0.  609,  10  L.  B.  A. 
823. 


GENERIC. 

Terms  are  generic  which  pertain  to  a 
class  of  related  things,  and  which  are  of 
general  application.  Continental  Ins.  Co.  t. 
Continental  Fire  Ass'n  (U.  S.)  96  Fed.  846, 
848. 

The  words  "generic"  and  "specific"  are 
relative  words.  A  name  which  is  said,  by 
comparison  with  some  other  name,  to  be 
specific,  is  so  said  because  the  definition  given 
of  the  name  alleged  to  be  specific  limits  the 
subject  under  consideration  more  or  further 
than  the  definition  which  is  assigned  to  that 
name  which  is  called  "generic."  Curiel  v. 
Beard  (U.  S.)  44  Fed.  551,  553. 


GENOESE  LOTTERY. 

The  American  Encyclopaedia  says  that 
lottery  may  be  distinguished  into  the  Genoese 
or  numerical  and  the  Dutch  or  class  lottery. 


The  former  is  described  as  a  sclieizie  by 
which,  out  of  ninety  consecutive  numbers, 
five  are  to  be  selected  or  drawn  by  lot;  the 
players  having  fixed  on  certain  numbers, 
wagering  that  one,  two,  or  more  of  them 
would  be  drawn  among  the  five,  or  that  they 
would  appear  in  a  certain  order.  In  the 
Dutch  or  class  lottery  the  number  and  value 
of  the  prizes  are  regularly  estimated.  Ail 
the  ticket  holders  are  interested  at  once  in 
the  play,  and  chance  determines  whether  a 
prize  or  a  blank  shall  fall  to  a  given  number. 
Fleming  v.  Bills,  3  Or.  286,  291. 


GENTLE. 

The  word  "gentle"  in  a  warranty  of  a 
horse  imports  that  he  is  docile,  tractable^  and 
quiet  It  does  not,  in  its  ordinary  leg^al 
sense,  import  that  the  horse  has  received  any 
particular  training  or  teaching.  Bodurtha  t. 
Phelon,  84  Mass.  (2  Allen)  847,  848. 


GENTLEMAN. 

A  gentleman,  according  to  Dr.  Johnson, 
is,  first,  a  man  of  birth,  but  not  noble;  sec- 
ond, a  man  raised  above  the  vulgar  by  his 
character  or  post  Cresson  v.  Cresson,  6 
Fed.  Gas.  807,  809. 


OENTIiEMEN  OF  THZS  LAW. 

A  rule  of  court  providing  that  no  per- 
son shall  be  admitted  to  the  bar  unless  he 
has  served  a  regular- clerkship  to  some  prac- 
ticing attorney,  or  gentleman  of  the  law  of 
known  abilities,  includes  a  Judge  of  the  Su- 
preme Court  or  a  Judge  of  the  court  of  com- 
mon pleas.  Commonwealth  v.  Judges  of 
Court  of  Common  Pleas  (Pa.)  1  Serg.  &  EL 
187,  192. 


GENUINE. 

As  the  word  "genuine"  is  used  when  de- 
scribing a  note,  it  means  that  the  note  is 
not  false,  fictitious,  simulated,  spurious, 
counterfeit,  or,  in  short,  that  the  apparent 
maker  did  make  and  deliver  the  note.  It 
imports  nothing  in  regard  to  the  collectibility 
or  in  regard  to  the  legal  effect  or  operation 
of  the  note.  Baldwin  v.  Van  Deusen,  87  N. 
Y.  487,  492. 

A  warranty  of  county  bonds  in  a  sale 
thereof  by  a  private  citizen  that  they  were 
"genuine  and  regularly  issued"  does  not 
merely  mean  that  they  are  not  forgeries  and 
were  not  issued  without  consideration,  and 
that  they  were  ordered  by  the  proper  officers, 
but  means  that  they  are  not  subject  to  any 
defense  founded  on  a  want  of  legal  form  in 
the  signature  or  seals.  Smeltzer  v.  White, 
92  U.  S.  390,  392,  23  L.  Bd.  508. 
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Where,  In  an  action  on  a  promissory 
note,  there  Is  evidence  that  the  note  was 
shown  to  the  defendant  to  ascertain  if  his 
signature  was  gennine,  and  he  informed  the 
holder  that  his  name  had  heen  forged  to  a 
number  of  notes,  but  to  hare  no  uneasiness 
as  to  this  note,  as  it  was  all  right,  and  would 
be  paid  when  due,  an  instruction  that  it  de- 
Yolyed  on  the  plaintiff  to  prove  that  the  sig- 
nature of  the  defendant  was  genuine  was 
erroneous,  if  It  was  Intended  thereby  to  sig- 
nify that  the  name  must  liave  been  writ- 
ten by  the  defendant  himself  with  his  own 
hand.  It  is  competent  for  a  person  to  make 
a  note  his  own  either  by  signing  it  with  his 
own  hand,  or  by  adopting  the  signing  made 
by  another  in  his  name,  although  without 
previous  authority.  Dow's  Ez'r  T.  Spenny's 
EzT,  29  Mo.  886,  390. 

GENT7IKENES8* 

''Genuineness,'*  as  used  in  Civ.  Prac. 
Act  t§  53,  64,  providing  that  when  an  ac- 
tion is  brought  on  a  written  instrument,  or 
a  defense  to  an  action  is  founded  on  a  writ- 
ten instrument,  and  a  copy  thereof  is  con- 
tained In  the  complaint  or  answer,  its  gen- 
uineness and  due  execution  shall  be  deemed 
admitted,  unless  the  answer  denying  the 
same  be  verified  in  the  one  case,  and  unless 
the  plaintiff  file  with  tlie  clerk  an  affidavit 
denying  the  same  in  the  other  case,  goes  to 
the  question  of  its  having  been  the  act  of 
the  party,  as  represented,  or,  in  other  words, 
that  the  signature  is  not  spurious,  and  that 
nothing  has  been  added  to  it  or  taken  away 
from  It  which  would  lay  the  party  changing 
the  instrument,  or  signing  the  name  of  the 
person  liable  for  forgery.  Cox  v.  Northwest- 
ern Stage  Ca,  1  Idaho,  376,  379. 

The  use  of  the  word  "genuineness,"  In 
an  Instruction  that  the  defendant  cannot  be 
estopped  from  denying  the  genuineness  of 
the  alleged  warehouse  receipts  unless  the 
Jury  find,  etc.,  "might  suggest  the  question 
of  authority  of  an  agent  to  issue  the  receipts, 
to  the  mind  of  a  trained  lawyer;  but  it  would 
not  be  apt  to  convey  that  Impression  to  the 
Jury,  or  lead  them  to  suppose  that  such  ques- 
tion was  submitted  to  them  to  pass  on." 
Oom  Exchange  Bank  v.  American  Dock  & 
Trust  Co.,  43  N.  B.  916,  917,  149  N.  Y.  174. 


GENUS. 

"Genus*'  signifies  a  class,  embracing 
many  species.  The  expression  "an  animal 
of  the  horse  species"  would  therefore  only 
Include  animals  known  as  horses,  mares, 
fillies,  and  colts,  and  It  would  not  Include 
an  animal  belonging  to  a  distinct  species, 
though  of  the  same  genus.  The  word  "spe- 
des"  means  a  sort;  a  kind;  a  class  subordi- 
nate to  a  genus.  Smythe  v.  State,  17  Tex. 
App.  244,  261. 


GEO. 

"Geo."  represents  "George,**  by  common 
consent  People  t.  Ferguson  (N.  Y.)  8  Oow. 
102,  loe. 

GERMAN  CYLINDER  GLASS. 

In  an  action  for  breach  of  a  contract 
to  furnish  German  cylinder  glass,  it  would 
be  competent  to  show  that  the  article  fur- 
nished was  such  as  would  be  known  in  the 
market,  and  among  those  conversant  with 
the  trade,  as  glass  of  that  description;  but 
a  question  whether  the  glass  furnished  was 
merchantable,  and  not  whether  It  was  such 
as  would  be  recognized  by  the  trade  as  Ger- 
man cylinder  glass,  or  in  what  respect  It 
was  defective  or  failed  to  conform  to  that 
description,  would  not  be  admissible.  Mixer 
T.  Ooburn,  62  Mass.  (11  Mete)  659,  662,  45 
Am.  Dec.  230. 

GERMAN  EDUCATION. 

A  German  education  is  one  acquired 
through  the  medium  of  the  German  lan- 
guage. Powell  V.  Board  of  Education,  97 
111.  375,  381,  37  Am.  Rep.  123. 

GERMANE. 

"Literally,  'germane'  means  akin;  close- 
ly allied.  It  Is  only  applicable  to  persons 
who  are  united  to  each  other  by  the  com- 
mon tie  of  blood  or  marriage.  When  ap- 
plied to  inanimate  tilings,  it  is,  of  course, 
used  In  a  metaphorical  sense,  but  still  the 
idea  of  a  common  tie  is  always  present 
Thus,  when  properly  applied  to  a  legislative 
provision,  the  common  tie  is  found  In  the 
tendency  of  the  provision  to  promote  the 
object  and  purpose  of  the  act  to  which  It  be- 
longs. Any  provision  not  having  this  tend- 
ency, which  Introduces  a  new  subject-matter 
into  the  act,  is  not  germane  to  it  It  Is  an 
error  to  suppose  that  two  things  are,  in  a 
legal  sense,  germane  to  each  other,  merely 
because  there  is  a  resemblance  between 
them,  or  because  they  have  some  character- 
istic common  to  them  both."  Legislation  af- 
fecting the  boundaries  of  cities  and  villages 
is  not  germane  to  that  affecting  the  bound- 
aries of  townships.  Where  the  Legislature 
had  the  right  to  provide  for  the  change  of 
township  boundaries,  this  right  did  not  carry 
with  it,  as  an  incident,  the  power  to  change 
the  boundaries  of  cities  and  villages;  the 
change  of  the  latter  not  being  necessary  to 
effectuate  a  change  of  the  former,  or  at  least 
to  promote  such  object  Dolese  v.  Pierce,  16 
N.  E.  218,  220,  124  lU.  140. 

GERRYMANDER. 

"Gerrymander"  is  the  tmsavory  but  ex- 
pressive name  for  a  method  of  creating  civil 
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divisions  of  the  state  for  improper  purposes, 
as,  for  Instance,  creating  school  districts,  so 
that  children  of  certain  religious  beliefs  or 
of  the  same  nationality  should  be  brought 
within  one  district,  and  those  of  a  different 
nationality  or  different  religion  broilght  with- 
in another.  State  t.  Whitford*  11  N.  W.  424^ 
126,  64  Wis.  15a 

GET. 

"The  word  'get,*  in  Its  common  and  or- 
dinary sense,  signifies  to  procure,  obtain, 
according  to  Dr.  Johnson.  It  may  some- 
times mean,  he  says,  by  force,  where  the 
attack  will  Justify  that  meaning."  The 
word  "got,"  in  a  publication  charging  that 
plaintiff  was  a  United  Irishman,  and  got  the 
money  of  the  United  Irishmen  into  his  hands, 
and  ran  away  with  it,  does  not  import  a 
felony,  but  rather  a  breach  of  trust,  and 
therefore  such  charge  Is  not  slanderous.  Mc- 
Glurg  V.  Boss  (Pa.)  5  Bin.  218,  222. 

GET  OFF. 

The  phrase  "get  off  quickly,**  as  used  by 
the  conductor  of  a  railroad  train  to  a  party 
who  assisted  another  onto  the  train,  which 
started  before  he  could  alight,  were  words 
of  advice,  and  did  not  constitute  a  require- 
ment to  leave  the  train.  Evansville  &  T.  H. 
R.  Co.  V.  Athon,  83  N.  E.  469,  472,  6  Ind. 
App.  295,  51  Am.  St  Rep.  303  (citing  Lind- 
sey  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  20  N.  W. 
737,  64  Iowa,  407). 

An  instruction  that,  if  an  accident  oc- 
cur to  a  passenger  while  he  was  in  the  act 
of  getting  off  the  car  while  it  was  in  mo- 
tion, then  he  could  not  recover,  must  be  un- 
derstood to  have  meant  the  act  of  the  pas- 
senger in  not  merely  going  on  the  steps  of 
the  platform  of  the  car,  but  Jumping  or 
alighting  from  the  steps  to  the  ground.  But- 
ler V.  8t  Paul  &  D.  B.  Ck>.,  60  N.  W.  1090, 
59  Minn.  135. 


GETTING  OUT. 

Within  the  meaning  of  a  statute  which 
gives  a  lien  to  tradesmen  and  others  for 
"labor  done  in  building,  repairing,  getting  out, 
furnishing,  or  equipping  a  boat,"  the  expres- 
sion "getting  out"  is  broad  enough  to  cover 
all  those  services  or  expenses  which  might 
be  necessary  to  put  the  boat  afloat  when 
finished,  and  to  place  her  in  a  situation  that 
would  enable  her  to  begin  her  business  of 
navigating  the  river.  They  are  not  neces- 
sarily confined  to  building  or  repairing. 
Madison  County  Coal  Co.  v.  The  Colona,  36 
Mo.  446,  449.  Work  and  labor  done,  or  serv- 
ices rendered*  in  unloading  a  boat  in  port, 
by  persons  not  regularly  employed  on  the 
vessel^  waa  not  labor  done  in  "getting  out" 


the  boat  within  the  meaning  of  the  statute. 
Gibbons  v.  The  Fanny  Barker*  40  Mo.  253» 
254. 

GIANT  UMBRELLA. 

Giant  umbrellas  are  many-colored,  fan- 
tastically decorated  articles  imported  f^m 
Japan  and  China,  of  huge  size^  the  frames  of 
which  are  covered  with  paper.  They  resem- 
ble ordinary  umbrellas,  substantially  as  the 
miniature  ones  similarly  made  and  imported 
from  the  same  countries,  which  are  used  by 
women  for  hairpins,  resemble  iMirasols. 
They  are  not  the  umbrella  of  trade  and  com- 
merce, and  dealers  in  these  articles  do  not 
keep  them.  They  are  called  umbrellas  mere- 
ly for  convenience.  United  States  v.  China 
&  Japan  Trading  Oo.  (U.  S.)  71  Fed.  864» 
865,  18  C.  C.  A.  335. 

GIFT. 

See  "Absolute  Gifr;  "Original  Gift"; 
"Pious  Gift";    "Proper  Gift" 

Charitable  gift,  see  "Charity." 

Substitutional  gift,  see  "Substitutional— 
Substitutionary." 

Gift,  grant,  purchase,  devise,  or  other- 
wise, see  "Otherwise." 

Gifts  are  of  five  kinds:  (1)  Absolute  ta 
the  donee;  (2)  to  one  for  delivery  to  an- 
other; (8)  to  one  as  a  trustee;  (4)  inter  vivos; 
and  (5)  causa  mortis.  Flaherty  v.  O'Connor, 
54  Ati.  376,  377,  24  R.  I.  587. 

Three  things  are  essential  to  every  gift 
— a  donor,  a  donee,  and  a  thing  to  be  given. 
Crawford  v.  Lockwood  (N.  Y.)  9  How.  Prac» 
547,  548. 

A  gift  of  a  chattel  li  the  act  of  trans- 
ferring the  right  and  possession  thereto,, 
whereby  one  man  renounces  and  another  ac- 
quires the  right  or  title  thereto.  Mc Willie  t. 
Van  Yacter,  35  Miss.  428,  447,  72  Am.  Dec. 
127. 

The  word  "gift,"  as  used  in  a  provision 
in  the  Penal  Code  prohibiting  certain  persons 
from  accepting  any  gift,  shall  not  be  taken, 
to  include  property  received  by  inheritance, 
by  will,  or  by  gift  in  view  of  death.  Rev. 
Codes  N.  D.  1899,  I  6940;  Pen.  Code  &  D. 
1903,  S  137. 

Aoeeptanee. 

A  gift,  to  be  complete,  Includes  tbe- 
element  that  it  be  accepted  by  the  donee. 
Mace  V.  Thayer,  64  N.  Y.  Supp.  815,  818,  51 
App.  Div.  121;  Crouse  v.  Judson,  84  N.  Y. 
Supp.  755,  757,  41  Misc.  Rep.  888;  Appeal 
of  Calburn,  51  Ati.  139,  140,  74  Conn.  463». 
92  Am.  St  Rep.  231. 

To  constitute  a  valid  gift,  there  must  be  - 
an  assent  of  both  parties.    The  necessary 
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acceptance  may  often  be  preeomedt  l>nt 
aach  presumption  la  founded  not  only  on  the 
beneficial  character  of  the  gift,  but  also  on 
either  the  absence  of  dissent  to  the  gift,  or 
the  presence  of  incapacity  to  assent  or  dis- 
sent Oarter  t.  Garter,  58  Atl.  160,  166,  68 
N.  J.  Bq.  726. 

AdvaaeemeBt  syaoaymons* 

See  '^Adyancement" 

Ooasidesration* 

A  gift  is  a  voluntary  transfer  of  proper- 
ty by  one  to  another,  without  any  considera- 
tion or  compensation  therefor.  Ingram  t. 
Ck>]gan,  88  Pac  815,  816,  106  CSal.  118,  28 
L.  R.  A.  187,  46  Am.  St.  Rep.  221  (citing 
2  Bl.  Ck>mm.  440;  2  Steph.  Gomm.  102;  2 
Kent,  Gomm.  437);  Knight  v.  Tripp,  54  Pac 
267,  268,  121  GaL  674;  Galklns  v.  Equitable 
Building  &  Loan  Ass'n  of  the  United  States, 
50  Pac.  30,  81,  126  Oal.  531;  Klrchner  t. 
Lenz,  87  N.  W.  497,  498,  114  Iowa,  527;  Hat- 
field ▼.  State,  36  N.  B.  664,  9  Ind.  App.  296; 
Seymour  ▼.  Seymour,  51  N.  Y.  Supp.  130,  131, 

28  App.  Diy.  495;  Gray  y.  Barton,  55  N.  Y. 
68,  72,  14  Am.  Rep.  181;  Pickslay  v.  Starr, 
27  N.  Y.  Supp.  616,  617,  76  Hun,  10;  Glv. 
Gode  S.  D.  1903,  fi  953;  Glv.  Gode  Mont 
1895,  §  1550;  Oiy.  Gode  Gal.  1903,  §  1146. 

A  gift  is  a  voluntary  conveyance  not 
founded  on  consideration  of  money  or  blood. 
Livingston  v.  Livingston,  45  N.  W.  233,  236, 

29  Neb.  167  (citing  1  Bouv.  Law  Diet  633). 

To  discharge  an  obligation  which  rests 
upon  full  value  received  Is  not  a  gift  or  do- 
nation. Brsklne  y.  Steele  Ck)unty  (U.  S.) 
87  Fed.  630,  635. 

A  gift  Is  a  voluntary,  gratuitous  trans- 
fer of  property  by  one  to  another.  Willlam- 
8on  V.  Johnson,  62  Vt  878,  22  Am.  St  Hep. 
117.  It  Is  essential  that  it  should  be  with- 
out a  consideration.  Martin  v.  Martin,  67 
N.  B.  1,  8,  202  Ul.  382. 

A  gift  is  a  gratuity.  Riddle  v.  Stewart 
(Pa.)  4  Penny.  113.  123. 

The  term  *'gift"  signifies  a  gratuitous 
transfer,  without  any  equivalent,  and  is  not 
Included  within  the  word  '^sale"  in  Gonst 
art.  16,  S  20,  requiring  the  Legislature  to  en- 
act a  law  by  which  the  qualified  voters  of 
any  county,  etc.,  may  from  time  to  time 
determine  whether  the  sale  of  intoxicating 
liquors  shall  be  prohibited  within  the  pre- 
scribed limits,  as  the  word  "sale*'  means  a 
transfer  for  valuable  consideration.  HoUey 
V.  State,  14  Tex.  App.  505,  512. 

The  power  given  to  a  married  woman  by 
St  1857,  c.  249,  S  2,  to  convey,  with  the  as- 
sent of  her  husband,  any  real  or  personal 
property  which  might  thereafter  come  to  her 
by  gift  of  any  person,  except  her  husband, 
includes  land  conveyed  to  h^  by  a  third 
4  Wds.  &  P.— 8 


person  for  a  pecuniary  consideration.  The 
words  "give"  and  "gift,"  as  applied  to  con- 
veyances of  real  estate,  have  never  been 
limited  to  gratuitous  conveyances.  Ghapman 
V.  MUler,  128  Mass.  269.  270. 

Parker,  J.,  announcing  the  opinion  of  th* 
court  in  Orton  v.  Orton,  ^42  N.  Y.  (3  Keyes) 
486,  approves  the  definition  of  a  legacy  which 
is  to  be  found  in  Bacon's  Abridgment,  name- 
ly, a  gift  or  bequest  by  testament,  and  de- 
clares that  the  word  "gift"  is  not  limited  in 
its  meaning  to  a  gratuity,  but  has  the  more 
extensive  signification  of  a  thing  given  ei- 
ther as  a  gratuity  or  a  recompense.  In  re 
Thompson's  Bstate,  7  N.  Y.  St  Rep.  762,  768. 

As  a  oontraot* 

"The  civil  law  considers  a  gift  as  a 
contract  but  the  common  law  does  not  place 
It  on  any  such  ground,  though  it  would  be 
difiicult  generally  to  perceive  the  reason  of 
the  distinction,  for  an  executed  gift  cer- 
tainly contains  all  the  essential  requisites 
of  a  contract"  Hynson  v.  Terry,  1  Ark.  (1 
Pike)  83,  87. 

Delit  dlstingnUhed. 

See  -Debt" 

Dedioation  dlsttnsnislied* 

See  "Dedication." 

DeUvery* 

TO  constitute  a  valid  gift,  there  must  be 
a  delivery  of  the  property  to  the  donee,  or  to 
some  person  for  his  use.  A  gift  is  a  contract 
executed.  The  act  of  execution  is  the  de- 
livery of  possession.  Without  delivery.  It 
is  only  a  contract  to  give,  and  nol  binding, 
for  the  want  of  consideration.  Scott  v.  Lau- 
man,  104  Pa.  598,  595;  Osthaus  v.  McAndrew 
(Pa.)  8  Atl.  486,  438;  Glapper  v.  Frederick, 
49  Atl.  218,  220,  199  Pa.  609;  Appeal  of 
Mechling  (Pa.)  2  Grant  Gas.  157,  167;  Grouse 
V.  Judson.  84  N.  Y.  Supp.  755,  757,  41  Misc. 
Rep.  338;  Gommonwealth  v.  Williams,  72 
Mass.  (6  Gray)  1,  9;  Spooner's  Adm'r  v.  HIU 
blsh's  Bx'r,  23  S.  B.  751,  753,  92  Va.  333: 
Appeal  of  Golburn,  51  Atl.  139,  140,  74  Gonu. 
463,  92  Am.  St  Rep.  231. 

A  gift  Is  a  contract  executed,  and,  as 
the  act  of  execution  is  delivery  or  posses- 
sion, it  is  of  the  essence  of  a  title.  It  is 
the  consummation  of  a  contract  which  with- 
out it  would  be  no  more  than  a  mere  con- 
tract to  give,  and  without  efficacy  for  the 
want  of  a  consideration.  In  re  Schiehl's 
Estate.  36  Atl.  181,  185,  179  Pa.  308  (citing 
In  re  Gampbell's  Estate,  7  Pa.  [7  Barr]  100. 
47  Am.  Dec.  503. 

To  consummate  a  gift  there  must  "he 
such  a  delivery  to  the  donee  as  places  the 
property  under  his  dominion,  with  the  intent 
and  purpose  on  the  part  of  the  donor  to 
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transfer  tbe  title  absolutely.  Simpson  y. 
Harris,  21  Nev.  353.  382,  31  Pac.  1009  (cit- 
ing Ide  v.  Pierce,  134  Mass.  264). 

In  all  gifts,  a  delivery  of  the  thing  giv- 
en Is  essential  to  their  validity,  for,  although 
every  other  step  be  taken  that  Is  essential 
to  the  validity  of  a  gift,  if  there  Is  no  de- 
livery the  gift  must  fail.  Intention  cannot 
supply  it  Words  cannot  supply  it.  Actions 
cannot  supply  it  It  is  an  Indispensable 
requisite,  without  which  the  gift  fails,  re- 
gardless of  the  consequences.  Kulp  v. 
March,  13  Montg.  Go.  Law  Rep'r,  17,  23  (cit- 
ing Thornton,  Gifts,  S  131,  p.  105). 

Delivery  of  possession  of  the  thing  giv- 
en, or  of  the  means  of  obtaining  it,  so  as  to 
make  the  disposal  of  it  irrevocable,  Is  indis- 
pensable to  a  valid  gift  Spooner's  Adm'r 
V.  Hilblsh's  Bx'r,  23  S.  B.  761,  753,  92  Va. 
838. 

Delivery  is  essential,  both  at  law  and 
In  equity,  to  the  validity  of  a  parol  gift 
of  a  chattel  or  chose  In  action;  and  it  Is  the 
same,  were  it  by  a  gift  Inter  vivos  or  a  gift 
causa  mortis,  for  without  legal  delivery  the 
title  does  not  pass.  Dlckeschled  ▼.  Bz- 
change  Bank,  28  W.  Va.  340,  359. 

A  gift  is  a  voluntary  transfer  of  a  chat- 
tel, completed  by  the  delivery  of  possession. 
By  whatever  name  called,  the  elements  nec- 
essary to  a  complete  gift  are  not  changed. 
There  must  be  a  purpose  to  give,  expressed 
in  words  or  signs,  and  executed  by  the  ac- 
tual delivery  to  the  donee,  or  some  one  for 
his  use.  In  every  valid  gift,  a  present  title 
must  vest  In  the  donee,  revocable  only  in 
gifts  causa  mortis.  Appeal  of  Walsh,  15 
Atl.  470,  471,  122  Pa.  177,  9  Am.  St  Rep. 
83,  1  L.  R.  A.  535;  Flanagan  v.  Nash,  39  Atl. 
818,  819,  185  Pa.  41. 

A  gift  Is  accomplished  In  one  of  two 
ways— by  actual  or  symbolic  delivery  of  the 
subject  of  the  gift  with  intent  to  give,  or  by 
deed  delivered  conveying  the  subject  of  the 
gift  upon  a  good,  as  distinguished  from  a 
valuable,  consideration.  A  promise  to  make 
a  gift  Is  not  a  gift.  Thompson  v.  Hudgins, 
22  South.  632,  633,  636,  116  Ala.  93. 

It  is  essential  to  constitute  a  valid  gift 
that  the  delivery  must  be  such  as  to  vest  the 
donee  with  the  control  and  dominion  over 
the  property,  and  to  absolutely  divest  the 
donee  of  his  possession  and  control,  and  the 
delivery  must  be  made  with  the  Intent  to 
vest  the  title  of  the  property  in  the  donee. 
The  only  distinction  between  the  two  classes 
of  gift  Is  that  a  gift  causa  mortis  Is  liable 
to  revocation  by  the  donee  If  he  survives. 
Partridge  v.  Keams»  63  N.  Y.  Supp.  164,  156, 
32  App.  Dlv.  483. 

There  must  be  a  delivery  by  the  donor 
such  as  will  place  the  property  or  thing  given 
under  the  control  of  the  donee,  and  there 


must  be  an  Intent  to  vest  the  title  in  blm. 
Actual  and  personal  delivery  by  the  donor  Is 
not  always  necessary,  for,  when  another  per- 
son Is  the  custodian,  an  order  of  the  donor 
to  deliver  to  the  donee  will  constitute  a  gltt^ 
McKenzle  v.  Harrison,  120  N.  Y.  260,  26Si, 
24  N.  £].  468,  8  L.  R.  A.  257,  17  Am.  St  Rep. 
638. 

It  is  essential  to  a  valid  gift  by  parol 
that  there  should  be  an  actual  or  symbollc&I 
delivery,  and  that  title  does  not  pass  unless 
possession,  or  the  means  of  obtaining  it  is 
conferred  by  the  donor  and  accepted  by  tlie 
donee.  The  sitaatlon,  relation,  and  circam- 
stances  of  the  parties  and  of  the  subject  of 
the  gift  may  be  taken  Into  consideration  in 
determining  the  Intent  to  give,  and  the  fact 
as  to  the  delivery.  A  total  exclusion  of  tlie 
power  or  means  of  resuming  possession  by 
the  donor  la  not  necessary.  Waite  ▼. 
Grubbe,  78  Pac.  206,  207,  43  Or.  406. 

It  Is  well  settled  that,  to  establish  a 
valid  gift,  a  delivery  of  the  subject  of  tbe 
gift  must  be  shown  to  some  person  so  as  to 
divest  the  possession  and  title  of  the  donor. 
Young  V.  Young,  80  N.  Y.  422,  36  Am.  Rep. 
634;  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N. 
B.  940,  6  L.  R.  A.  403,  16  Am.  St  Rep.  531. 
But  a  transfer  of  a  claim  or  chose  In  action 
by  a  written  instrument  under  seal,  duly  ex- 
ecuted, has  the  effect  to  divest  the  title  of 
the  donor  In  the  assigned  property,  and  baa 
the  same  effect  as  actual  delivery.  The  de- 
livery of  the  assignment  is  deemed  a  de- 
livery of  the  property  conveyed.  Matson  v. 
Abbey,  24  N.  Y.  Supp.  284,  286,  70  Hun,  475. 

If  delivery  must  be  proven  In  order  to 
establish  a  valid  gift  of  personalty,  the  very 
use  of  the  term  "gift,"  or  "I  have  given," 
may  sometimes  be  Intended  to  Include  the 
delivery;  and  where,  therefore,  such  declara- 
tions had  been  used  by  the  donor,  and  they 
are  admitted  by  the  court  as  competent.  It 
ought  to  be  left  to  the  Jury  to  say  whether 
the  gift  has  been  proved.  Including  the  de- 
livery, and  ought  not  to  be  laid  down  as  a 
rule  of  law  that  such  declarations  In  thenf- 
selves  are  insufficient  to  prove  the  gift. 
Sprouse  v.  Littlejohn,  22  S.  G.  368  (approv- 
ingly cited  In  Lord  t.  New  York  Life  Ins. 
Co.,  66  S.  W.  290,  293,  96  Tex.  216,  66  L.  R. 
A.  696,  93  Am.  St  Rep.  827). 

Donation  dlatingnlalied. 

A  donation  usually  means  a  gift,  but  It 
need  not  have  all  the  elements  of  a  gift.  A 
gift  must  be  without  consideration,  but  a 
donation  may  be  for  a  consideration.  A  gift 
must  be  entirely  executed;  a  donation  need 
not  be.    Spires  v.  Woodhlll,  71  Mo.  App.  873. 

Frandnlent  transfer. 

A  fraudulent  delivery  of  goods  Is  not 
necessarily  a  gift  or  transfer,  within  the 
meaning  of  bankruptcy  acts.    Henoe^  when 
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ffoodB  are  remoyed  with  Intent  to  delay  a 
creditor,  bat  the  iMLrty  to  whose  custody  they 
are  given  has  no  claim  given  to  him  over 
them,  this  is  not  an  act  of  bankruptcy.  Got- 
ten T.  James,  1  Moody  &  M.  273,  277. 

Induoemont  for  tlie  sale  of  propevtj* 

Under  an  act  (St  1884,  c  277)  enUtled 
''An  act  to  prevent  the  sale  or  exchange  of 
property  under  the  Inducement  that  a  gift  or 
prize  is  to  be  a  part  of  the  transaction,"  and 
prohibiting  a  sale  upon  any  representation 
that  anything  other  than  what  is  specifically 
stated  to  be  the  subject  of  the  sale  is  to  be 
delivered,  it  is  held  that  the  sale  of  packages 
of  tobacco  under  a  promise  to  give  a  photo- 
graph to  each  purchaser  of  a  package  is  not 
within  the  prohibition  of  the  statute,  though 
the  purchaser  Is  allowed  to  select  his  photo- 
graph from  among  a  number.  Common- 
wealth V.  Bmerson,  42  N.  B.  569,  165  Mass. 
146. 

Intent* 

To  constitute  a  valid  gift,  there  must  be 
an  Intent  to  give  on  the  part  of  the  donor. 
Grouse  v.  Judson,  84  N.  Y.  Supp.  755,  757,  41 
Misc.  Rep.  338;  Knight  v.  Tripp,  54  Pac. 
267,  268,  121  Cal.  676;  Pullen  v.  Placer  Coun- 
ty Bank,  71  Pac.  83,  138  Cal.  169,  94  Am.  St 
Bep.  19;  Osthaus  v.  McAndrew  (Pa.)  8  Atl. 
486,438. 

The  delivery  of  a  gift  must  be  made  with 
an  intention  to  give.  Spooner*s  Adm*r  v. 
HUblsh's  Bx-r,  23  S.  B.  751,  753,  92  Va.  833. 

A  gift  whether  in  the  form  of  a  trust  or 
otherwise,  always  involves  the  intention  of 
the  donor.  Farleigh  v.  Cadman,  169  N.  Y. 
169,  63  N.  B.  806;  Green  v.  Sutherland,  82 
N.  Y.  Supp.  878,  879,  40  Misc.  Rep.  659. 

To  constitute  a  gift  there  must  be  a 
purpose  to  give,  expressed  in  words  or  signs. 
Appeal  of  Walsh,  15  Atl.  470,  471,  122  Pa. 
177,  9  Am.  St  Rep.  83.  1  L.  R.  A.  535;  Flana- 
gan V.  Nash,  89  Atl.  818,  819,  186  Pa.  41. 

Partionlar  words. 

To  constitute  a  gift  no  formula  or  set 
phrase  is  necessary,  as  "I  give,"  or  "I  have 
given."  It  is  sufficient  If  there  was  delivery, 
and  any  words  importing  an  intention  to 
give.  Handing  bonds  to  a  person  with  the 
words,  '"These  bonds  are  for  you,"  or  words 
of  such  import  constitute  a  gift  Vendor  v. 
Roach,  16  Pac  354,  355,  73  CaL  614. 

Bealty. 

Strictly  speaking,  a  gift  is  not  a  devise, 
nor  a  devise  a  gift;  and  property  which  came 
by  descent  could  not  have  come  either  by 
gift  or  devise.  To  give  Is  to  transfer  the 
ownership  of  property  from  one  person  to  an- 
other gratuitously— without  an  equivalent  or 
consideration.  A  gift  Is  the  thing  transfer- 
red.   The  word  "gift"  ordinarily  applies  to 


personal  property  only,  but  in  its  larger  sig- 
nification it  applies  to  either  realty  or  per- 
sonalty. Rountree  v.  Pursell,  89  N.  B.  747, 
749,  U  Ind.  App.  622. 

A  statute  exempting  from  taxation  gifts 
to  a  certain  Institution  means  donation  of 
chattels.  Appeal  of  Wagner  Free  Institute 
of  Science,  11  AU.  402,  404,  116  Pa.  656. 

Voluntary  tmat  diatinguislied. 

The  only  important  difference  between  a 
gift  and  a  voluntary  trust  is  that  in  the  one 
case  the  whole  title,  legal  as  well  as  equit- 
able— ^the  thing  itself— passes  to  the  donee, 
while  in  the  other  the  actual,  beneficial,  or 
equitable  title  passes  to  the  cestui  que  trust, 
while  the  legal  title  Is  transferred  to  a  third 
person,  or  Is  retained  by  the  person  creating 
it  to  hold  for  the  purposes  of  the  trust 
Norway  Sav.  Bank  v.  Merrlam,  33  Atl.  840, 
841,  88  Me.  146. 

GIFT  CAUSA  MORTIS. 

A  gift  causa  mortis  is  defined  to  be  a 
gift  of  personal  property  made  by  a  party  in 
expectation  of  death  that  Is  imminent  and 
upon  an  essential  condition  that  the  proper- 
ty shall  belong  fully  to  the  donee  in  case 
the  donor  dies  as  anticipated,  leaving  the 
donee  surviving  him,  and  the  gift  is  not  in 
the  meantime  revoked,  but  not  otherwise. 
Roberts  v.  Draper,  18  111.  App.  (18  Bradw.) 
167,  171  (citing  2  Schouler,  Per.  Prop.  S  136); 
Reed  v.  Barnum,  36  111.  App.  525,  636;  Dlcke- 
schled  V.  Exchange  Bank,  28  W.  Va.  340,  369. 

A  gift  causa  mortis  is  a  gift  of  personal- 
ty made  by  a  party  in  contemplation  of  the 
approach  of  death,  subject  to  the  following 
implied  conditions,  which  are  attached  by 
the  law,  and  the  occurring  of  any  one  of 
which  will  operate  as  a  defeasance  of  the 
gift:  Iilrst  if  the  danger  of  death  pass  with- 
out the  donor  dying;  second,  if  the  donor 
revoke  the  gift  before  death;  third,  if  the 
donee  die  before  the  donor.  Seabrlght  v. 
Seabright  28  W.  Va.  412,  470,  474. 

To  constitute  a  donatio  causa  mortis, 
there  must  be  three  attributes:  (1)  The  gift 
must  be  with  a  view  to  the  donor's  death; 
(2)  it  must  be  conditioned  to  take  effect  only 
on  the  death  of  the  donor  by  his  existing  dis- 
order; and  (3)  there  must  be  a  delivery  of 
the  subject  of  donation.  Klff  v.  Weaver,  94 
N.  C.  274,  276,  55  Am.  Rep.  601. 

A  donatio  mortis  causa  is  When  a  per- 
son in  his  last  sickness,  apprehending  his 
dissolution  near,  delivers  or  causes  to  be 
delivered  to  another  the  possession  of  any 
personal  goods  to  keep  in  case  of  his  decease. 
Glynn  v.  Seaman's  Bank  for  Savings,  9  N. 
Y.  St  Rep.  499. 

To  constitute  a  donatio  mortis  causa, 
there  must  not  only  be  a  clear  intention  to 
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give,  but  an  executed  gift  There  must  be  a 
subject  capable  of  passing  by  delivery,  and 
an  actual  delivery  at  the  time  of  the  gift 
Egerton's  Ex'rs  y.  Bgerton,  17  N.  J.  Bq.  (2 
G.  B.  Green)  419.  421. 

A  "donatio  causa  mortis,"  literally  trans- 
lated, means  a  gift  in  prospect  of  death. 
The  Tennessee  Supreme  Court  in  the  case  of 
Sheegog  v.  Perkins  (Tenn.)  4  Baxt  273,  280, 
following  Blackstone,  defines  it  as  "a  gift 
made  by  a  person  in  sickness,  who,  appre- 
hending his  dissolution  near,  delivers  or 
causes  to  be  delivered  to  another  the  posses- 
sion of  any  personal  goods  to  keep  as  his  own 
in  case  of  the  donor's  decease."  Judge  Red- 
fleld  (3  Redf.  Wills,  322)  defines  such  a  gift 
as  a  gift  of  personal  estate  made  in  prospect 
of  death  at  no  very  remote  period,  and  which 
is  dependent  upon  the  condition  of  death  oc- 
curring substantially  as  expected  by  the 
donor,  and  that  the  same  be  not  revoked 
after  death.  Royston  v.  McCulley  (Tenn.) 
59  S.  W.  725,  733,  52  L.  R.  A.  899. 

Gifts  causa  mortis  are  confined  to  per- 
sonal property  or  choses  in  action;  that  is, 
something  which  can  be  delivered  Into  the 
hands  of  the  donee.  White  t.  Wager  (N.  Y.) 
32  Barb.  250.  260. 

A  gift  causa  mortis  is  a  gift  of  personal 
property  m^de  in  the  immediate  apprehen- 
sion of  death,  subject  to  the  condition  that  if 
the  donor  should  not  die,  or  if  the  donee 
should  die  first  the  gift  should  be  void.  To 
this  definition  there  probably  should  be  add- 
ed the  further  condition  that  there  must  be 
a  delivery  of  the  property  to  the  donee,  and 
that  no  further  act  would  be  required  on 
the  part  of  the  donor  to  pass  title  to  the 
donee.  Calvin  y.  Free,  71  Pac.  823,  824,  66 
Kan.  466. 

A  gift  in  view  of  death  Is  one  which  is 
made  in  contemplation,  fear,  or  peril  of 
death,  and  with  intent  that  it  shall  take  ef- 
fect only  in  case  of  the  death  of  the  giver. 
Civ.  Code  Cal.  1903,  S  1149. 

A  donation  mortis  causa  (in  prospect  of 
death)  is  an  act,  to  take  eflfect  when  the 
donor  shall  no  longer  exist,  by  which  he  dis- 
poses of  the  whole  or  a  part  of  his  property, 
and  which  is  revocable.  Civ.  Code  La.  1900, 
art  1469. 

A  donation  causa  mortis  is  not  a  legacy, 
which  requires  the  assent  of  the  executor  to 
vest  the  legal  title  in  the  donee,  but  it  Is  a 
gift  made  in' contemplation  of  death,  which 
upon  delivery  passes  the  legal  title  at  once 
to  the  donee,  upon  condition  to  be  void  if 
the  donor  do  not  die.  Egerton  t.  Carr,  94 
N.  a  648,  651,  55  Am.  Rep.  630  (citing  Over- 
ton v.  Sawyer,  52  N.  C.  6,  75  Am.  Dec.  444). 

"It  is  well  settled,  at  least  in  this  coun- 
try, that  a  promissory  note,  a  bond,  or  any 
Instrument  in  writing  which  creates  a  lia- 


bility against  a  third  person,  which  is  lield 
by  the  donor,  and  is  his  property,  either  legal 
or  equitable,  is  the  subject  of  a  valid  donatio 
causa  mortis."  Seabright  ▼.  Seabriglitp  28 
W.  Va.  412,  470,  474. 

As  «  conditional  si't* 

Gifts  causa  mortis  are  always  condition- 
ed and  dependent  on  the  contingency  of  the 
expected  death,  and  are  revocable  during  the 
lifetime  of   the    donor.    Bleber's   Adm'r    v. 
Boackmann,   70  Mo.   App.   503,  507;    In    re 
Seitz's  Estate,  44  N.  Y.  Supp.  836,  841,    17 
App.  Dlv.  1.    A  donatio  causa  mortis  is  that 
form  of  gift  inter  vivos  which  Is  expressly 
made    conditional   upon   the   death    of    the 
donor.    It  has  been  Judicially  declared  to  be 
a  gift  inter  TlVt)8,  subject  to  conditiotis.     2 
Kent    Com.    (13th    Ed.)   448;     Marshall    v. 
Berry,  95  Mass.  (13  Allen)  43,  46;   Appeal  of 
Perry  (Pa.)  8  Atl.  450,  463.    A  donation  to 
take  effect  at  the  death  of  the  donor  Is  a 
donation  mortis  causa.    By  Civ.  Code    La. 
art.  1455,  "donation  causa  mortis"  Is  defined 
to  be  an  act  to  take  effect  when  the  donor 
shall  no  longer  exist     Johnson  v.  Waters, 
4   Sup.   Ct   619,   622,   111   U.   S.   640,   28   L. 
Ed.  547.    A  donatio  causa  mortis  is  a  gift 
of  a  personal  chattel  made  by  a  person  in  his 
last  illness,  subject  to  an  implied  condition 
that  if  the  donor  recovers,  the  gift  shall  be 
void.    It  is  void,  also,  if  the  donee  dies  before 
the   donor.     It    was    Introduced   from    the 
Roman  civil  law.    Wells  v.  Tucker  (Pa.)  3 
Bin.  366, 370.     A  donatio  causa  mortis  is  a  gift 
made  by  one  who  is  in  expectance  of  death, 
and  is  conditional  to  take  effect  on  the  death 
of  the  donor,  who  In  the  meantime  has  the 
power  of  revocation,  and  may  at  any  time 
resume  possession  and  annul  the  gift.    Bedell 
V.  Carll,  32  N.  Y.  581,  584.    In  a  gift  causa 
mortis,  the  donee  takes  a  present  title,  liable 
to  be  divested  on   recovery  of  the   donor; 
but  If  the  donor  dies,  then  the  effect  of  the 
gift  is  the  same  as  in  the  case  of  a  gift 
inter  vivos.    Appeal  of  Guinan,  39  AtL  482, 
484,  70  Conn.  342. 

A  gift  causa  mortis  Imports  that  the 
delivery  is  made  in  expectation  of  death. 
But  so  long  as  the  donor  lives,  the  gift  is 
ambulatory,  revocable.  Only  death  com- 
pletes the  gift  Before  death  It  is  subject  to 
the  will  of  the  donor.  Bickford  ▼.  Mattocks, 
50  Atl.  894,  895,  95  Me.  547. 

A  donatio  causa  mortis  is  a  gift  abso- 
lute in  form  made  by  the  donor  in  anticipa- 
tion of  his  speedy  death,  and  intended  to 
take  effect  and  operate  as  a  transfer  of  title 
only  on  the  happening  of  the  donor's  death. 
The  gift  must  be  absolute,  with  the  elxcep- 
tlon  of  the  conditions  inherent  in  its  nature, 
and  a  delivery  of  the  article  donated  is  a 
necessary  element;  but  it  may  be  revoked 
by  the  donor,  and  Is  completely  revoked  hy 
his  recovery  from  the  sickness  or  escape  from 
the  danger  in  view  of  whidi  it  was  made. 
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Crook  ▼.  First  Nat.  Bank  of  Baraboo,  52  N. 
W.  1181,  1132,  83  Wis.  81,  85  Am:  St  Bep. 
17. 

Gifts  causa  mortis  are  always  made  upon 
condition  that  tbey  shall  be  revocable  dar- 
ing the  lifetime  of  the  donor,  and  that  they 
shall  reyest  in  case  he  shall  survive  the 
donee,  or  shall  be  delivered  from  the  peril  of 
death  In  which  they  were  made.  The  con- 
dition need  not  be  expressed,  as  it  is  always 
implied,  when  the  gift  is  made  in  the  ex- 
tremity of  sickness  or  in  contemplation  of 
death.  It  is  sometimes,  perhaps  generally, 
said  in  English  cases  that  a  gift  causa  mortis 
does  not  vest  before  the  donor's  death,  but  in 
Nicholas  V.  Adams  (Pa.)  2  Whart.  17,  Gibson, 
O.  J.,  considered  this  to  be  inaccurate;  hold- 
ing that  this  gift,  like  every  other,  is  not 
executory,  but  executed  in  the  first  Instance 
by  delivery  of  the  thing,  though  defeasible 
by  reclamation,  the  contingency  of  survivor- 
ship, deliverance  from  peril,  or  from  some 
other  act  inconsistent  with  the  gift,  and 
indicating  the  donor's  purpose  to  resume  the 
possession  of  the  gift.  Emery  v.  Glough,  4 
Atl.  796,  700,  63  Nl  H.  550,  56  Am.  Bep. 
543. 

Deatli  by  existing  disorder. 

In  order  to  constitute  a  donatio  causa 
mortis,  it  must  have  been  made  to  take  ef- 
fect only  in  the  event  of  tbe  donor's  death 
by  his  existing  disorder.  Williams  v.  Cham- 
berlain. 46  N.  E.  250,  252,  165  111.  210  (citing 
Telford  v.  Patton,  144  111.  611,  33  N.  B.  1110); 
Allen  V.  Allen,  77  N.  W.  567,  568,  75  Minn.  116, 
74  Am.  St  Bep.  442. 

A  donatio  causa  mortis  is  one  made  in  con- 
templation of  death  from  present  illness  or  an- 
ticipated peril.  The  circumstances  must  be 
such  as  to  show  that  the  donor  intended  the 
gift  to  take  effect  if  he  should  die  shortly 
afterwards,  but,  if  he  should  recover,  that 
the  property  should  be  restored  to  him. 
Thompson  v.  Thompson,  12  Tex.  827,  330 
{citing  Nicholas  v.  Adams  [Pa.]  2  Whart  17). 

Delivery. 

It  is  necessary  to  the  validity  of  a  gift 
causa  mortis  that  there  must  be  an  actual 
delivery  of  the  subject  of  the  gift  to  the 
donee — such  as  will  transfer  possession  to 
him.  Smith  v.  Ferguson,  00  Ind.  220,  233, 
46  Am.  Bep.  216;  Eilby  v.  Godwin,  2  Del. 
Ch.  61,  60;  Bobson  v.  Bobson's  Adm'r,  3 
Del.  Ch.  51,  63;  Cbevallier  v.  Wilson,  1 
Tex.  161,  160,  170;  Telford  v.  Patton,  33  iS. 
B.  1110, 1121,  144  111.  611;  Williams  v.  Cham- 
berlain, 46  N.  E.  250,  252,  165  111.  210. 

In  order  to  constitute  a  valid  gift  causa 
mortis,  there  must  be  an  actual  delivery  of 
the  subject  of  the  donation.  It  is  not  enough 
that  the  donee  had  a  previous  continuous 
possession  of  the  gift  There  must  be  a 
delivery  to  him  at  the  time  of  the  donation. 


Allen  V.  Allen,  77  N.  W.  567,  568,  76  Minn. 
116,  74  Am.  St.  Bep.  442. 

A  gift  causa  mortis  is  one  in  which 
there  must  be  an  actual  delivery  to  or  for 
the  donee,  and  at  the  time  it  is  made,  and 
the  possession  of  the  donor  must  be  ac- 
tually divested.  The  title  passes,  subject 
to  the  debts  of  the  donor,  if  it  be  found  neces- 
sary to  resort  to  it  for  that  purpose,  and 
subject  to  revocation  by  his  restoration  to 
health.  Lewis  v.  Jones  (N.  Y.)  50  Barb.  645, 
651. 

To  constitute  a  gift  causa  mortis,  it 
should  be  full  and  complete  at  the  time,  pass- 
ing from  the  donor  the  legal  power  and  do- 
minion over  the  thing  intended  to  be  given, 
and  leaving  nothing  to  be  done  by  him  or  his 
executor  to  perfect  it  Bradley  v.  Hunt  (Md.) 
5  Gill  &  J.  54,  58,  23  Am.  Dec.  587  (citing  2 
Bl.  Comm.  514). 

A  donatio  mortis  causa  must  be  com- 
pletely executed,  precisely  as  is  required  in 
a  gift  inter  vivos,  subject  to  be  divested  by 
the  happening  of  any  of  the  conditions  sub- 
sequent; that  is,  upon  the  actual  revocation 
by  the  donor,  or  by  the  donor's  surviving 
the  apprehended  peril  or  outliving  the  donee, 
or  by  tbe  occurrence  of  a  deficiency  of  assets 
necessary  to  pay  the  debts  of  the  deceased 
donor.  Basket  v.  Hassell,  2  Sup.  Ct  415, 
410,  107  U.  S.  602,  27  L.  Ed.  500. 

Delivery  is  indispensable  to  the  validity 
of  a  gift  causa  mortis.  It  must  be  an  actual 
delivery  of  the  thing  itself,  or  of  the  means 
of  getting  possession  and  enjoyment  of  the 
thing,  and  there  must  be  something  amount- 
ing to  a  delivery  at  the  time  of  the  gift, 
for  it  is  not  the  possession  of  the  donee, 
but  the  delivery  to  him  by  the  donor,  that  is 
material,  and  after-acquired  possession  or  a 
previous  and  continuing  possession  of  tbe 
donee,  though  by  authority  of  the  donor,  is 
insufficient"  Cutting  v.  Gilman,  41  N.  H. 
147,  152. 

To  constitute  a  donatio  causa  mortis, 
there  must  be  a  delivery  of  the  property  ei- 
ther to  the  donee,  or  to  some  person  for  bis 
use  or  benefit,  and  the  donor  must  part  with 
all  dominion  over  the  property,  and  the  title 
must  vest  in  the  donee,  subject  to  the  right 
of  the  donor  at  any  time  during  his  life  to 
revoke  the  gift  Daniel  v.  Smith,  17  Pac. 
G83,  684,  75  Cal.  548;  Flanagan  v.  Nash,  30 
Atl.  818,  810,  185  Pa.  41. 

To  constitute  a  gift  causa  mortis,  there 
must  be  a  delivery  of  the  property  to  the 
donee  or  some  other  person  for  his  use. 
Tbe  donor  must  part  with  all  dominion  over 
it,  so  that  no  further  act  of  his  or  of  his  per- 
sonal representative  Is  necessary  to  vest  tbe 
title  perfectly  in  the  donee;  to  belong  to  him 
presently,  as  his  own  property,  in  case  the 
owner  should  die  of  his  present  Illness  or 
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from  the  impending  peril  during  the  lifetime 
»f  the  donee,  and  without  making  any  change 
in  relation  to  the  gift  Liebe  v.  Battman 
(Or.)  64  Pac.  662,  668  (citing  Dickeschled  y. 
Bzchange  Bank,  28  W.  Ya.  340). 

A  wife  pn  her  deathbed  called  for  her 
nephew,  and,  being  told  he  was  not  present, 
informed  her  husband  that  she  gave  the 
nephew  all  her  property,  and  directed  him  to 
dellTor  to  the  nephew  all  her  property,  which 
he  agreed  to  do.  There  was  no  manual  de- 
llyery  of  the  property,  it  being  already  in 
the  husband's  possession.  The  court  said 
that  this  was  a  sufflcient  delivery  of  a  gift 
causa  mortis.  Gaylor  v.  Caylor's  Estate,  52 
N.  B.  465,  467,  22  Ind.  App.  666,  72  Am.  St 
Rep.  331;  Loucks  y.  Johnson,  24  N.  Y.  Supp. 
267,  268,  70  Hun,  565. 

Deliyery  of  an  instrument  in  the  form  of 
a  bill  of  sale  intended  as  a  gift  causa  mortis 
of  articles  present  and  capable  of  delivery 
is  not  a  sufficient  delivery.  Knight  v.  Tripp, 
64  Pac.  267,  268,   121  CJal.  674. 

Escpeotation  of  death. 

In  order  lo  constitute  a  valid  gift  causa 
mortis,  the  gift  must  be  with  a  view  to  the 
donor's  death.  Allen  t.  Allen,  77  N.  W.  567, 
568,  75  Minn.  116,  74  Am.  St  Rep.  442;  Tel- 
ford T.  Patton,  144  111.  611,  33  N.  B.  1119; 
Williams  v.  CThamberlain,  46  N.  B.  250,  252, 
165  111.  210;  Reynolds  v.  Reynolds,  45  N.  Y. 
Supp.  338,  341,  20  Misc.  Rep.  254;  In  re 
0>meirs  Bstate,  73  N.  Y.  Supp.  32,  36,  66 
App.  Div.  162;  Zellar  v.  Jordan,  38  Pac. 
640,  641,  105  Gal.  143  (citing  Daniel  v.  Smith, 
64  Gal.  349,  80  Pac.  575);  Daniel  v.  Smith, 
17  Pac.  683,  684,  76  Gal.  567;  Robson  v. 
Robson's  Adm'r,  3  Del.  Gh.  51,  63;  Flanders 
V.  Blandy,  12  N.  B.  321,  322,  45  Ohio  St. 
108;  Jacobs  v.  Jolley,'62  N.  B.  1028,  10z9, 
29  Ind.  App.  25. 

Where  it  appears  that,  after  an  alleged 
donatio  causa  mortis,  a  will  was  made  and 
regularly  proved,  the  making  of  such  will 
was  conclusive  evidence  that  the  will  was  not 
made  during  such  a  last  sickness  as  the  law 
requires  to  constitute  a  disposition  of  prop- 
erty causa  mortis.  Adams  v.  Nicholas  (Pa.) 
1  Miles,  90,  93. 

When  a  gift  is  made  in  a  donor's  last 
illness  a  few  days  or  weeks  before  his  death, 
though  nothing  be  said  by  the  donor  to  in- 
dicate that  he  was  contemplating  that  the 
illness  might  prove  fatal,  It  will  nevertheless 
be  presumed  a  gift  causa  mortis.  Seabright 
V.  Seabright,  28  W.  Va.  412,  470,  474. 

Where  one  who  had  entered  the  military 
service  during  the  late  War,  a  short  time 
before  starting  to  the  army,  in  which  he 
died,  said  to  a  friend  in  regard  to  a  gun 
which  he  had  loaned  to  that  friend,  "Well, 
if  I  never  return,  you  may  keep  the  gun  as 
a  present  from  me,"  this  did  not  constitute 


a  donatio  causa  mortis.    Smith  t.  Dorsey, 
38  Ind.  461,  457, 10  Am.  Rep.  11& 

A  delivery  as  a  free  and  voluntary  gUt 
of  money  by  a  soldier  at  about  the  time  of 
his  enlistment  in  the  army,  with  directSona 
to  keep  the  same  as  a  gift  in  case  of  his 
death,  does  not  constitute  a  gift  causa  mor- 
tis. Dezheimer  v.  Gautier  (N.  Y.)  84  How. 
Prac  472,  477. 

Intent. 

A  gift  causa  mortis  can  be  upheld  only 
where  the  intention  of  the  donor  is  d^nite 
and  certain,  and  such  interest  is  expressed 
as  to  the  proper  matter  of  such  gift,  and 
such  gift  is  executed.  Gano  v.  Flsk,  43  Ohio 
St  462,  470,  3  N.  B.  532,  534,  54  Am.  R^. 
819. 

Gift  inter  vivos  distincniBhed. 

A  donatio  inter  vivos  is  distinguished 
from  a  donatio  causa  mortis  in  this:  that 
the  former  takes  place  when  the  giver  is 
not  in  any  immediate  apprehension  of  death. 
By  such  donation,  completed  by  delivery,  the 
property  vests  Immediately  and  irrevocably 
in  the  donee,  and  the  donor  has  no  more 
right  or  control  over  it  than  any  other  per- 
son.   Gale  V.  Drake,  51  N.  H.  78,  82. 

A  donatio  inter  vivos,  as  its  name  im- 
ports, is  a  gift  between  the  living,  while  a 
gift  causa  mortis  is  one  in  view  of  death. 
But  a  gift  inter  vivos  may  be  made  by  one 
upon  his  deathbed  who  is  aware  of  the  near 
approach  of  death  from  his  then  ailment 
Thus,  a  gift  of  a  note  by  a  person  who  was 
able  to  be  at  his  business  and  to  drive  about 
on  the  day  on  which  the  transfer  of  the  note 
was  made,  constituted  a  gift  inter  vivos. 
Hatcher  v.  Buford,  29  S.  W.  641,  642,  60  Ark. 
169,  27  L.  R.  A.  507. 

There  is  a  difference  between  an  absolute 
gift  and  one  made  mortis  causa.  In  the  for- 
mer case  the  donee  becomes  in  the  lifetime 
of  the  donor  the  absolute  owner  of  the  thing 
given,  but  donatio  mortis  causa  leaves  the 
whole  title  in  the  donor  unless  the  event  oc- 
curs, to  wit,  the  death  of  the  donor,  which 
is  to  devest  him.  Buecker  v.  Carr,  47  AtL 
34,  35,  60  N.  J.  Bq.  300;  Lewis  v.  Jones 
(N.  Y.)  50  Barb.  645,  651. 

The  test  whether  a  gift  is  one  inter  vivos 
or  one  causa  mortis  is  not  the  mere  fact 
that  the  donor  is  in  extremis,  and  expects  to 
die  and  does  die  of  that  Illness,  but  whether 
he  intended  the  gift  to  take  effect  in  prsesentl. 
Irrevocably  and  unconditionally,  whether  he 
lives  or  dies.  And  so,  where  the  donor  of 
property  intended  that  the  gift  thereof  shall 
take  effect  Immediately  and  irrevocably,  the 
mere  fact  that  the  donor  is  in  extremis,  and 
expects  to  die  of  his  illness,  and  does  die  In  a 
short  time,  does  not  make  it  a  gift  causa  mor- 
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til.     Wilson  ▼.  Jourdan,  29  SoutlL  828»  824, 
79  IHm.  133. 

Xi^Saej  dlstinBiiislied* 

A  gift  causa  mortis  resembles  a  testa- 
mentary disposition  of  property,  in  tbis:  that 
it  Is  made  in  contemplation  of  death,  and 
is.  reyocable  during  the  life  of  the  donor.  It 
Is  not,  however,  a  testament,  but  in  its  es- 
seutial  characteristics  is  what  its  name  in- 
dicates— a  gift  Actual  deliyery  by  the  donor 
in  his  lifetime  is  necessary  to  its  yalldity, 
or,  if  the  nature  of  the  property  is  such  that 
it  is  not  susceptible  of  corporeal  delivery, 
the  means  of  obtaining  possession  of  it  must 
be  delivered.  The  donee's  possession  must 
continue  during  the  life  of  the  donor,  for 
recovery  of  possession  by  the  latter  is  a 
revocation  of  the  gift  But  in  case  of  a 
legacy  the  possession  remains  with  the  testa- 
tor until  his  decease.  The  title  to  a  gift 
causa  mortis  passes  by  the  delivery,  defeasi- 
ble only  in  the  lifetime  of  the  donor,  and  his 
death  perfects  the  title  in  the  donee  by  ter- 
minating the  donor's  right  or  power  of  de- 
feasance. The  property  passes  from  the 
donor  to  the  donee  directly,  and  not  through 
the  executor  or  administrator,  and  after  his 
death  it  lis  liable  to  be  divested  only  in 
favor  of  the  donor's  creditora  In  this  re- 
spect it  stands  the  same  as  a  gift  Inter  vivos. 
It  is  defeasible  in  favor  of  creditors,  not  be- 
cause it  is  testamentary,  but  because,  as 
against  creditors,  one  cannot  give  away  his 
property.  A  gift  causa  mortis  is  not  sub- 
ject to  probate,  nor  to  contribution  with 
legacies,  in  case  the  assets  are  insufficient 
nor  to  any  of  the  incidents  of  administration. 
It  is  not  revocable  by  will,  for,  as  a  will  does 
not  operate  until  the  decease  of  the  testa- 
tor, and  the  donor  at  his  decease  is  divested 
of  his  property  in  the  subject  of  the  gift 
no  right  or  title  in  it  passes  to  his  represen- 
tatives. The  donee  takes  the  gift  not  from 
the  administrator,  but  against  him,  and  no 
act  or  assent  on  the  part  of  the  administrator 
Is  necessary  to  perfect  the  title  of  the  donee. 
Emery  v.  Clough,  4  Atl.  796,  798,  63  N.  H. 
552,  56  Am.  Rep.  543  (citing  Marshall  v. 
Berry,  95  Mass.  [13  Allen]  43,  46;  Cutting 
V.  GUman,  41  N.  H.  147,  151;  Doty  v.  Will- 
son,  47  N.  Y.  580,  585;  Dole  v.  Lincoln,  31 
Me.  422;  Ghnse  v.  Redding,  79  Mass.  [13 
Gray]  418;  Basket  v.  Hassell,  107  U.  S.  602, 
2  Sup.  Gt  415,  27  L.  Ed.  500;  1  Wms.  Ex'rs, 
686,  note  1. 

GIFT  ENTERPRISE. 

As  lottery,  see  "Lottery .•• 

A  ''gift  enterprise"  is  defined  as  a  busl- 
neM,  as  the  selling  of  books  or  works  of  art 
the  pnblicatlon  of  a  newspaper,  etc,  in  which 
presents  are  given  to  purchasers  as  an  in- 
ducement Cent  Diet.  The  term  does  not 
necessarily  Imply  a  gift  Involving  chancer 


Long  y.  State,  22  Atl.  4,  5,  74  Md.  566,  12  L. 
B.  A.  425,  28  Am.  St  Bep.  268. 

In  common  parlance  a  gift  enterprise 
is  understood  to  be  substantially  a  scheme 
for  the  division  or  distribution  of  certain 
articles  of  property  to  be  determined  by 
chance,  amongst  those  who  have  taken 
shares  In  the  scheme,  and  the  phrase  has  at- 
tained such  a  notoriety  as  to  Justify  a  court 
in  taking  Judicial  notice  of  its  meaning.  Leh- 
man V.  State,  81  Ind.  15,  18. 

An  enterprise  by  which  a  trading  stamp 
company  distributes  among  merchant  sub- 
scribers so-called  trading  stamps  for  dis- 
tribution to  customers  according  to  the 
amounts  of  their  purchases,  which  stamps 
when  collected  in  sufficient  numbers  entitle 
the  holders  to  premiums  supplied  by  the 
company,  is  a  "gift  enterprise."  Lansburgh 
T.  District  of  Ck>lumbla,  11  Appw  D.  0.  512, 
524. 

GIFT  INTER  VIVOS* 

A  donation  inter  vivos  between  living 
persons  is  an  act  by  which  the  donor  divests 
himself,  at  present  and  irrevocably,  of  the 
thing  given,  in  favor  of  the  donee,  who  ac- 
cepts it    Civ.  CkMle  La.  1900,  art  1468. 

"A  donation  inter  vivos  is  an  act  by 
which  one  gives  to  another,  irrevocably  and 
gratuitously,  some*  property,  of  which  he  be- 
comes immediate  owner.  Schmiac,  Civ.  Law, 
201.  Donatio  inter  vivos,  otherwise  called 
a  proper  gift  is  when  one  out  of  mere  liber- 
ality bestows  a  thing  upon  another,  there 
being  no  law  to  compel  him  to  do  it  Donatio 
inter  vivos  is  either  relata  or  simplex — ^that 
is,  absoluta — ^and  this  latter  may  be  said 
to  be  remuneratorla  or  modalis  sub  modo. 
Thus,  what  is  given  with  reference  to  some 
service  done  is  called  relata.  If  out  of  pure 
liberality,  without  any  reason  being  assigned, 
simplex  or  absoluta;  but  should  the  object 
be  given  by  way  of  reward  for  service  done, 
it  is  called  remuneratorla;  lastly,  if  any- 
thing be  given  to  a  person  with  the  view  that 
he  first  do  something  that  shall  benefit  him- 
self alone,  it  is  termed  donatio  modalis  or 
sub  modo."  2  Colq.  Bom.  Civ.  Law,  109; 
Fish  V.  Flores,  43  Tex.  340,  343. 

Gift  causa  mortis  distingnialied* 

See  "Gift  Causa  Mortis.'* 

Delivery. 

A  gift  inter  vivos  must  be  completed  by 
a  delivery  of  the  subject  of  the  gift  Crook 
v.  First  Nat  Bank  of  Baraboo,  62  N.  W.  1131, 
1132,  83  Wia  31,  35  Am.  St  Rep.  17. 

•*To  render  a  gift  inter  vivos  complete, 
there  must  be  an  actual  delivery  of  the  chat- 
tel, so  far  as  the  subject  Is  capable  of  such 
a  delivery,  and  without  such  a  delivery  the 
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title  does  not  pass.  If  the  subject  is  not 
capable  of  actual  delivery,  there  must  be 
some  act  equivalent  to  it"  Flanders  v. 
Blandy,  12  N.  B.  821,  822,  46  Ohio  St  10& 

A  gift  inter  vivos  is  one  in  which  there 
muat  be  an  actual  delivery  to  or  for  the 
donee  in  the  life  of  the  donor,  and  at  the  time 
it  is  made,  and  the  possession  of  the  donor 
must  be  actually  divested.  The  absolute  ti- 
tle passes  immediately  to  the  donee,  and  is 
irrevocable.  Lewis  v.  Jones  (N.  Y.)  50  Barb. 
646,  651. 

To  make  a  gift  inter  vivos  perfect,  it 
must  be  delivered  to  the  donee,  and  until 
it  is  delivered  it  may  be  revoked  by  the 
donor;  and,  under  this  rule,  delivery  of 
possession  is  essential  to  validity  of  the  gift 
of  personal  chattels,  whether  it  is  made 
by  parol  or  by  an  Instrument  of  record.  Roy- 
ston  V.  McCulIey  (Tenn.)  59  S.  W.  726,  730, 
52  L.  R.  A.  899. 

To  make  a  gift  inter  vivos  complete, 
there  must  be  an  actual  delivery  of  the  sub- 
ject-matter of  the  gift,  so  far  as  the  same  is 
capable  of  delivery.  A  gift  of  bonds  by  a 
husband  to  his  wife  is  not  established  by 
evidence  that  the  bonds  were  deposited  in 
a  box  in  a  safety  deposit  vault,  to  which 
the  husband  and  wife  each  held  a  key,  where 
they  remained  until  the  husband's  death; 
that  the  wife  entered  with  her  husband  at 
various  times,  and  assisted  him  in  cutting 
coupons  from  the  bonds;  and  that  the  hus- 
band had  declared  in  the  presence  of  third 
persons  his  intention  to  give  the  bonds  to 
his  wife.  Chambers  v.  McCreery  (U.  S.)  98 
Fed.  783,  784. 

To  constitute  a  valid  gift  inter  vivos  of 
personal  property  or  choses  in  action,  it  is 
essential  that  the  gift  be  delivered  in  prse- 
senti  and  unconditionally.  Smith  v.  Fergu- 
son, 90  Ind.  229,  232,  46  Am.  Rep.  216. 

To  constitute  a  valid  gift  inter  vivos. 
It  must  be  made  with  Intent  that  It  is  to 
take  effect  immediately  and  Irrevocably,  and 
it  must  be  fully  executed  by  a  complete  and 
unconditional  delivery.  Mere  intention  can- 
not take  the  place  of  It,  nor  can  words,  nor 
can  actions.  A  mere  delivery  to  a  third  per- 
son as  the  agent  of  the  donor  Is  Insufficient, 
until  it  is  actually  delivered.  Blckford  v. 
Mattocks,  50  Atl.  894,  895,  95  Me.  647. 

To  constitute  a  gift  Inter  vivos,  there 
must  be  an  intention  to  give,  and  a  delivery 
unto  the  donee,  or  to  some  one  for  him,  of 
the  property  given.  An  Intention  of  the 
donor  to  give  is  not  alone  sufficient.  The  in- 
tention must  be  executed  by  a  complete  and 
unconditional  delivery.  Nor  will  a  delivery 
be  sufficient  without  an  intention  to  give. 
The  transaction  must  show  a  completely 
executed  transfer  to  the  donee  of  the  present 
right  of  property  and  the  possession*    The 


donee  must  become  the  owner  of  the  prop- 
erty given.  In  re  Soulard's  Estate,  43  & 
W.  617,  620,  141  Mo.  642. 

To  constitute  a  valid  gift  inter  vivos, 
some  unequivocal  act  on  the  part  of  tlie 
donor,  by  which  he  divests  himself  of  tlie 
possession  and  control  of  the  subject  of  tiie 
gift,  and  delivers  it  to  the  donee,  or  to  a 
trustee  of  the  donee.  Is  necessary.  Where 
Q.  conveyed  a  house  and  lot  to  defendant, 
and  took  back  from  her  a  bond  and  mort- 
gage, which  he  redelivered  to  her,  and  agrain 
took  back  and  retained,  there  was  no  sucli 
delivery  as  to  constitute  a  valid  gift  of  tlie 
bond  and  mortgage.  Gannon  v.  McOuire,  47 
N.  Y.  Supp.  870,  872,  22  App.  Div.  43. 

Gifts  inter  vivos  are  upheJd  if  the  notes 
or  bonds  or  choses  in  action  are  delivered  to 
the  donee  so  as  to  vest  him  with  an  equita- 
ble title  to  the  fund  they  represent,  and  to 
divest  the  donor  of  all  present  control  and 
dominion  over  it  absolutely  and  irrevocably; 
and  a  delivery  which  does  not  confer  apon 
the  donee  the  present  right  to  reduce  the 
fund  into  possession  by  enforcing  the  obliga- 
tion according  to  Its  terms  will  not  suffice. 
A  delivery  which  confers  on  the  donee  power 
to  control  the  fund  only  after  the  death  of 
the  donor,  when  by  the  Instrument  itself  It 
Is  presently  payable,  is  testamentary  In  char- 
acter, and  not  good  as  a  gift  Sterling  y. 
Wilkinson,  8  S.  E.  533,  636,  83  Ya.  791. 

Immediate  effect. 

A  gift  Inter  vivos,  to  be  valid,  must  take 
effect  at  once,  and  there  must  be  nothing  to 
be  done  essential  to  the  validity;  and,  if 
it  is  to  take  effect  in  the  future,  there  is  no 
gift,  but  only  a  promise  to  give.  In  other 
words,  to  constitute  such  a  gift,  there  must 
be  an  immediate  transfer  of  the  title,  and 
the  donor  must  relinquish  all  present  right 
to  or  control  over  the  thing  given.  Wright 
V.  Bragg  (U.  S.)  106  Fed.  25,  28,  45  C.  C.  A. 
204;  Williamson  v.  Johnson,  20  Ati.  279,  280, 
62  Vt  378,  9  L.  R.  A.  277,  22  Am.  St.  Rep. 
117;  Williams  v.  Tam,  63  Pac.  133,  131  Cal. 
64;  Zellar  v.  Jordan,  38  Pac.  640,  641,  105 
Cal.  143;  Matthews  v.  Hoagland,  21  Atl. 
1054,  1066,  48  N.  J.  Bq.  (3  Dick.)  455;  Wil- 
liams V.  Chamberlain,  46  N.  B.  250,  252,. 
165  111.  210. 

A  gift  inter  vivos  is  a  gift  in  presenti— 
a  consummated  and  complete  act — and  has 
no  reference  to  past  or  future  acts  or  events. 

i  In  re  Birdsall's  Estate,  49  N.  Y.  Supp.  450, 

I  463,  22  Misc.  Rep.  180. 

Gifts  inter  vivos  have  no  reference  to 
the  future,  and  go  into  immediate  and  abso- 
lute effect.  To  constitute  such  a  gift,  the 
donor  must  be  devested  of,  and  the  donee 

I  invested  with,  the  right  of  property  in  the 
subject  of  the  gift     It  must  be  absolute; 

I  irrevocable;    without  SLoy  reference  to  its 
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taking  place  at  some  future  period.  The 
donor  must  dellyer  tbe  property,  and  part 
with  all  present  and  future  dominion  oyer  It 
Llebe  v.  Battman  (Or.)  54  Pac.  602,  663  (cit- 
ing Dlckeschled  t.  Bzchange  Bank,  28  W.  Va. 
840). 

As  a  soleain  oomtraet. 

Donations  inter  viyos  are  solemn  con- 
tracts, subjected  to  certain  forms,  without 
which  they  are  inexlstent.  To  form  a  par- 
ticular importance  is  given,  as  it  completes 
and  gives  life  to  the  act  "Forma  dat  esse 
ret"  The  solemnity  la  established  by  the 
notarial  act  The  offer  of  the  donor  and  the 
acceptance  of  the  donee  are  valid  after  sign- 
ing the  act.  A  grandson  owed  a  collation  to 
the  succession  of  liis  grandfather — ^the  value 
of  a  slave.  The  only  evidence  in  support  of 
the  title  by  donation  was  a  receipt,  under 
private  signature,  signed  by  his  mother,  who 
acknowledged  the  receipt  of  the  slave  from 
her  father,  who  was  the  grandfather  of  plain- 
tiff. The  donation  was  null  for  matters  of 
form.  Cawthon  v.  Kimbell,  16  South.  101, 
108,  46  La.  Ann.  750. 

GIFT  OF  PITBIiIC  MONET. 

A  legislative  appropriation  made  to  an 
Individual  in  payment  of  a  claim  for  dam- 
ages on  account  of  personal  injuries  sustain- 
ed by  him  while  in  Its  service,  and  for  which 
the  state  is  not  responsible,  either  on  gen- 
eral principles  of  law,  or  by  reason  of  any 
statute,  is  a  gift  of  public  money,  within 
Const.  S  31,  providing  that  the  Legislature 
Bhall  have  no  power  to  make  any  gift  of 
public  money.  Such  appropriation  is  a  mere 
gratuitous  assumption  of  an  obligation  from 
which  the  state  was  and  is  exempt,  and  is 
within  the  mischief  which  the  framers  of 
the  Ck)nstitution  intended  to  remedy  by  such 
statute.  Bourn  v.  Hart,  28  Pac.  051,  93  Cal. 
S21,  15  L.  R.  A.  481,  27  Am.  St  Hep.  203. 

The  Gonstitutlon  declares  that  the  Legis- 
lature shall  not  have  power  to  make  any 
^ft  of  public  money  or  thing  of  value  to  any 
Individual  or  corporation  whatever.  Olv. 
Code,  I  1148,  defines  a  gift  as  a  voluntary 
transfer  of  personal  property  without  con- 
sideration. Held,  that  the  gift  which  tbe 
Ijegislature  Is  prohibited  from  making  is  not 
limited  to  a  gift  as  defined  by  Civ.  Code,  | 
1146,  but  the  term  includes  all  appropria- 
tions of  public  money  for  which  there  is  no 
authority  or  enforceable  claim,  or  which  rest 
on  some  moral  or  eouitnble  obligation,  which, 
In  tbe  mind  of  a  generous,  or  even  a  just, 
Individual,  dealing  with  his  own  moneys, 
might  prompt  him  to  recognize  as  worthy  of 
some  reward.  The  Legislature  is  to  be  re- 
garded as  holding  the  public  moneys  In  trust 
for  public  purposes,  and  this  limitation  of 
the  Constitution  Is  directed  against  its  dis- 
posal of  these  funds,  except  in  accordance 


with  such  purposes.  All  those  moral  oon- 
slderations  or  demands  arising  merely  upon 
some  equitable  consideration  or  idea  of  jus- 
tice, which  in  an  Individual  acting  in  his  own 
behalf  would  be  upheld,  are  insufficient  as  a 
basis  for  making  an  appropriation  of  public 
moneys.  An  appropriation  of  money  by  the 
Legislature  for  the  relief  of  one  who  has  no 
legal  claim  therefor  must  be  regarded  as  a 
gift,  within  the  meaning  of  that  term  as  used 
in  the  Constitution;  and  it  is  none  the  less 
a  gift  when  a  suflacient  motive  appears  for 
its  appropriation,  if  the  motive  does  not  rest 
upon  a  valid  consideration.  Conlin  v.  Board 
of  Sup'rs  of  San  Francisco,  33  Pac.  753,  99 
Cal.  17,  21  L.  R.  A.  474,  87  Am.  St  Rep.  17. 

GILDING. 

"Gilding"  la  a  Danish  word  signiflying 
a  castrated  animal,  and  from  it  Mr.  Web- 
ster derives  our  word  "gelding."  The  use  of 
the  word  "gilding"  instead  of  "gelding"  in 
an  indictment  for  the  theft  of  such  animal 
does  not  invalidate  the  indictment  Thomas 
V.  State,  2  Tex.  App.  298,  294. 

GILL 

While  a  gill  is  less  than  a  quart,  aii 
averment  in  an  Indictment  under  the  law 
which  makes  it  an  offense  to  sell  liquor  to  a 
minor  in  less  quantities  than  a  quart  at  one 
time  that  the  defendant  sold  a  gill  of  liquor 
to  a  minor  \b  not  good  as  an  averment  that 
he  sold  less  than  a  quart  Arbintrode  v. 
State,  67  Ind.  267,  270,  38  Am.  Rep.  86. 

GILL  NET. 

Gill  net  is  defined  by  Webster  as  a  flat 
net  so  suspended  In  the  water  that  its  meshes 
allow  the  heads  of  fish  to  pass,  but  catch  in 
the  gills  when  they  seek  to  extricate  them- 
selves. The  Century  Dictionary  defines  "gill 
net"  as  a  net  which  catches  fish  by  the  gills. 
State  V.  Lewis,  33  N.  B.  1024,  1025,  184  Ind. 
250,  20  L.  R.  A.  52. 

GILLING  TWINE. 

The  term  "gllllng  twine,"  as  used  in  the 
tariff  act,  means  twine  that  is  made  and  used 
for  gllllng, — such  as  salmon  twine, — and  does 
not  mean  linen  thread,  although  one  of  the 
minor  uses  of  the  latter  is  for  gllllng.  Ameri- 
can Net  &  Twine  Co.  v.  Worthington  (U.  S.)  33 
Fed.  826,  829. 

GIN. 

A  gin  and  its  bahd,  and  the  rollers  there- 
of, are  not  fixtures,  and  therefore  may  be 
removed  by  the  owner  of  land  after  the  sale 
thereof.  Gresham  v.  Taylor,  51  Ala.  505, 
507. 
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As  «  ■piritnoiu  llqnor* 

Bum,  brandy,  and  **gln"  are  different 
species  of  spirituous  liquors,  and  the  words  In 
and  of  themselyes  import  them  to  be  spiritu- 
ous liquors.  Thus  an  indictment,  charging 
the  sale  of  rum,  brandy,  and  gin,  is  not  de- 
fective in  falling  to  charge  that  such  liquors 
are  spirituous.  State  7.  Munger,  16  Vt  290, 
293. 

The  question  whether  or  not  a  particu- 
lar article  is  gin  is  not  a  subject  requiring 
an  expert,  but  is  a  matter  of  general  knowl- 
edge. (Commonwealth  v.  Timothy,  74  Mass. 
(8  Gray)  480,  481. 

As  long  as  the  laws  for  licensing  the  sale 
of  intoxicating  liquors  have  existed,  brandy, 
whisky,  gin,  rum,  and  other  alcoholic  liquids 
have  been  held  to  be  intoxicating  liquors  per 
se,  simply  because  It  Is  within  the  common 
knowledge  and  ordinary  understanding  that 
they  are  intoxicating  liquors.  Snider  *  v. 
State,  7  S.  B.  631,  632,  81  6a.  763,  12  Am. 
St  Rep.  860.  See,  also.  Commonwealth  ▼• 
Peckham,  68  Mass.  (2  Gray)  614,  616. 

OINHOUSE. 

A  ginhouse  is  an  edifice  which,  like  a 
barn,  is  of  a  permanent  and  substantial  kind, 
and  is  well  known  In  communities  where  cot- 
ton is  grown  as  a  building  to  which  seed 
cotton  is  carried  from  the  field,  and  where 
the  seeds  are  separated  by  the  machine  call- 
ed a  "gin"  from  the  lint  or  wool,  so  that,  in 
an  Indictment  for  burglary  from  a  ginhouse, 
it  was  not  necessary  to  allege  that  it  was 
specially  constructed  for  the  purpose.  Stone 
V.  State,  63  Ala.  116,  119. 

A  ginhouse  is  a  bulldlug  where  cotton 
is  ginned,  and  is  not  in  any  sense  a  store- 
house, so  that  an  Indictment  charging  de- 
fendant with  breaking  and  entering  a  store- 
house is  not  supported  by  proof  that  he 
entered  a  ginhouse.  Givins  v.  State,  23 
South.  860,  861,  40  Fla.  200. 

GINGER  ALE. 

Ginger  ale  is  a  temperance  drink  pre- 
pared from  sugar  and  water,  flavored  with 
ginger,  and  colored.  City  of  Lincoln  Center 
V.  Linker,  63  Pac.  787,  788,  7  Kan.  App.  282. 

GINSENG  CORDIAL. 

Ginseng  cordial  is  a  mixture  consisting 
of  30  parts  of  water,  8  parts  of  alcohol,  2 
parts  of  simple  syrup  and  ginseng  and  other 
roots  and  herbs  possessing  medicinal  proper- 
ties. It  is  not  what  is  usually  known  as  in- 
toxicating liquor,  such  as  whisky,  brandy, 
gin,  and  the  like,  nor,  on  the  other  hand,  Is 
it  what  is  generally  and  properly  known  as 
medicine,  or  as  a  toilet  or  culinary  article, 
recognized  as  such  in  standard  authority, 
such  as  tincture  of  gentian,  paregoric,  bay 


rum,  cologne,  essence  of  lem<m»  and  the  IIlca» 
which,  though  containing  alcohol  and  capa- 
ble of  producing  intoxication,  are  not  intoxi- 
cating liquors,  bitters,  or  beverages,  wltliin 
prohibitory  statutes;  and  it  is  not,  there- 
fore, to  be  declared,  as  a  matter  of  lave, 
either  that  ginseng  cordial  is  or  is  not  an  in- 
toxicating liquor,  bitter,  or  beverage.  Wada- 
worth  ▼•  Dunnam«  13  South.  697,  688,  08  Ala. 
610. 

GIRDLL 

As  the  word  "girdle"  is  used  in  speaking 
of  the  girdling  of  trees,  it  means  the  cutting; 
off  of  a  ring  of  bark  around  the  trunk  of  tbe 
tree.  In  ordinary  speech,  various  degrees  of 
abrasion  are  called  girdling.  State  t.  TowIb, 
02  N.  H.  378,  374. 

GIRL 

See  "Bad  Girl  or  Woman.** 

"Girl"  is  a  generic  term,  and  embraoee 
children  of  all  ages,  both  over  and  under 
ten  years.  Such  is  the  signification  of  the 
word  given  by  the  best  lexicographers.  Walk- 
er defines  the  word  **girl"  as  a  young  woman 
or  child;  Webster,  a  female  child  or  young 
woman.    State  v.  Bill  (La.)  8  Bob.  627»  628. 

GIST. 

"In  pleading,  'gist*  means  the  essential 
ground  or  object  of  the  action,  in  point  of 
law,  without  which  there  would  be  no  cause 
of  action.  The  gist  of  an  action  is  the  cause 
for  which  an  action  will  lie;  the  ground  or 
foundation  of  the  suit,  without  which  it 
would  not  be  maintainable;  the  essential 
ground  or  object  of  a  suit,  without  which 
there  is  no  cause  of  action."  Frazier  v.  Geor- 
gia R.  &  Banking  Co.,  28  S.  E.  684,  685,  101 
Ga.  70;  Eitson  v.  Farwell,  132  111.  327,  338, 
23  N.  B.  1024,  1026;  First  Nat  Bank  of 
Flora  V.  Burkett,  101  111.  391-394,  40  Am. 
Bep.  209;  In  re  Murphy,  109  111.  31,  33; 
Tarbell  v.  Tarbell,  16  Atl.  104,  106,  60  Vt 
486;  Beckman  v.  Menge,  82  111.  App.  228^ 
230;  Jemberg  v.  Mix,  65  N.  B.  242,  199  IlL 
264. 

The  gist  is  the  main  point  of  a  question ; 
the  point  on  which  the  action  rests ;  the  pith 
of  the  matter;  as  the  gist  of  a  question. 
Thus,  in  an  action  for  a  penajty  for  failure 
to  satisfy  a  chattel  mortgage  on  the  record, 
the  gist  of  the  action  is  the  failure  to  satisfy 
the  record  after  notice  In  writing.  Hoffman 
V.  Knight,  28  South,  693,  696, 127  Ala.  149. 

GIVE. 

As  allow. 

In  the  supplementary  articles  to  tbe 
Choctaw   treaty   of   September  28,    1830  (7 
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Stat  340),  wherein  no  provision  \b  made  for 
patents,  the  terms  "shall  be  entitled  to," 
"there  is  allowed,"  *'may  locate,"  '*8hall  be 
granted,"  "there  is  glyen,"  are  used  siynony- 
monsly  with  respect  to  reserrations.  Mee- 
han  Y.  Jones  (U.  S.)  70  Fed.  453,  466. 

As  ooammaioate. 

In  an  action  against  a  railroad  company 
for  personal  injuries  to  a  brakeman  caused 
by  the  engineer's  failure  to  obey  the  brake- 
man's  signals,  an  instruction  requiring  the 
Jury  to  find  that  the  brakeman  "gave  the 
engineer  the  signals,"  as  a  predicate  of  the 
latter's  failure  to  obey  them,  was  not  neces- 
sarily Improper  because  permitting  recovery 
regardless  of  whether  the  signals  were  seen 
or  not;  the  court  remarking  that,  by  giving 
the  signal  to  the  engineer,  the  Jury,  as  every 
one  else,  understood  he  communicated  to  the 
engineer  the  orders  to  move,  and  the  words, 
as  used,  necessarily  implied  that  the  engineer 
saw  the  signals.  Gambron  v.  Omaha  ft  St 
li.  R.  Ck)..  65  S.  W.  745,  747,  165  Mo.  543. 

As  oonvey  and  pay. 

In  a  compromise  of  all  the  differences 
between  parties  interested  in  the  estate  of  a 
deceased  person,  the  heirs  agreed  to  give  the 
widow  $3,750  and  a  certain  lot  of  ground. 
Held,  that  the  word  "give,"  so  far  as  it  re- 
lated to  the  lot,  must  be  taken  and  construed 
in  the  sense  of  "convey,"  and,  so  far  as  it 
related  to  the  payment  of  money,  in  the  sense 
of  '"pay."    Carter  v.  Alexander,  71  Mo.  586. 

Covenant  of  warranty  Imported. 

"Give"  is  the  only  word  which  implies  a 
warranty  in  the  conveyance  of  fee-simple 
estates.  Rickets  v.  Dickens,  6  N.  O.  843, 
347»  4  Am.  Dec.  655. 

"According  to  the  writers  of  the  ancient 
law,  there  is  but  one  word  which  of  Itself 
Implies  a  covenant  whenever  or  wherever 
used  in  a  conveyance  of  an  estate,  and  that 
Is  the  verb  to  give.* "  Mack  v.  Patchin  (N. 
Y.)  29  How.  Prac.  20,  23. 

The  word  "give,"  when  used  in  a  deed  of 
bargain  and  sale,  does  not  import  a  covenant 
of  warranty.  Allen  v.  Sayward,  5  Me.  (5 
Greenl.)  227,  230,  17  Am.  Dec.  221;  Powell 
T.  Lyles,  5  N.  a  848,  360. 

The  use  of  the  word  "give"  in  a  deed 
conveying  an  estate  In  freehold  or  in  fee 
Implies  a  warranty  for  the  life  of  the  gran- 
tor. This  arose  from  the  fact  that  the  ancient 
creation  of  estates  consisted  in  the  donation 
of  land  to  the  tenant  to  be  held  by  the  donor, 
and  reciprocal  relations  arose  between  them 
of  homage  and  feudal  services  from  the  gran- 
tee, in  return  for  which  the  donor  was  bound 
to  assure  the  enjoyment  of  the  estate  which 
he  undertook  to  confer.  "These  duties  were 
held  to  arisoj  not  from  express  obligation, 
but  from  the  nature  of  the  tenure.    They 


were  Imposed  upon  the  tenant  by  his  accept- 
ance of  the  estate,  and  might  be  exacted  of 
the  lord,  who  employed  the  term  *dedl,*  or 
other  term  of  donation  by  which  estates  were 
created.  Hence  Lord  Coke  says,  where 
'dedl'  is  accompanied  with  a  perdurable  ten- 
ure of  the  feoffor  and  his  heirs,  there  'dedi' 
importeth  a  perdurable  warranty  for  the  feof- 
for and  his  heirs  to  the  feoffee  and  his 
heirs.  2  Inst  275."  The  use  of  the  word  In 
a  lease  for  years  does  not  have  such  effect, 
which  arises  from  the  fact  that  such  leases 
were  not  originally  regarded  as  estates  in 
land,  but  as  contracts  for  the  perception  of 
profits,  and  the  only  right  of  the  lessee  to 
redress  or  idemnity  depended  upon  his  con- 
tract Young  V.  Hargrave's  Adm'r,  7  Ohio 
(7  Ham.)  63,  69,  pt  2. 

The  word  "give,"  in  a  deed,  Imports  a 
warranty  in  law  during  the  lifetime  of  the 
grantor,  and  this  legal  warranty  is  not  taken 
away  by  the  fact  that  an  express  warranty 
is  inserted  in  the  deed.  Hoxton's  Lessee  v. 
Gardiner  (Md.)  1  Har.  &  McH.  437,  451. 

The  word  "give,"  in  a  feoffment  at  com- 
mon law,  implied,  in  the  absence  of  express 
covenants,  a  warranty  during  the  life  of  the 
grantor.  Ck>.  Litt  384a ;  2  Inst  276,  276.  But 
tbere  is  no  good  reason  for  extending  this 
rule  to  an  instrument  which  is  but  the  execu- 
tion of  a  power  given  by  statute,  in  which  the 
grantor  neither  assumes  to  have,  nor  to 
convey,  any  estate,  title,  or  Interest  of  his 
own.  And  therefore  a  sheriff's  deed  under 
execution,  which  recited,  "I  have  given, 
granted,  bargained,  and  sold,  and  do  by 
these  presents  give,  grant,  bargain,  sell,  and 
convey,"  etc.,  did  not  contain  any  warranty 
during  the  life  of  either  the  sheriff  or  the 
judgment  debtor.  Dow  v.  Lewis,  70  Mass. 
(4  Gray)  468,  473. 

As  deliver. 

To  give  a  reward  by  way  of  bribe  is  to 
pass  or  deliver  the  reward  or  bribe  imme- 
diately to  another.  State  v.  Harker  (Del.) 
4  Har.  559,  561. 

"Given,"  as  used  In  a  will  providing  for 
the  repayment  of  money  given  to  testator 
by  his  wife,  may  be  construed  in  the  sense  of 
banded  or  delivered.  Dresser  v.  Zabriskie 
(N.  J.)  39  Atl.  1066,  1067. 

"Given,"  as  used  in  a  statement  by  a 
person  that  in  case  of  his  death  he  wanted 
a  certain  box  given  to  his  attorney  (naming 
him),  means  the  delivery  of  the  box  after 
his  death  to  the  person  named.  But  the  de- 
livery of  the  box  is  a  mere  corporeal  act, 
which  relates  only  to  its  custody;  and  the 
word  "given"  does  not  show  any  testamen- 
tary intent  or  purpose,  express  or  implied. 
In  re  Jacoby's  Estate,  42  AU.  1026,  1030,  190 
Pa.  382. 

A  contract  whereby  the  promisor  agreed 
to  give  shares  of  stock  in  a  certain  corpora- 
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tlon  means  that  he  will  transfer  them  a  right 
to  the  shares,  and  a  right  to  demand  a  cer- 
tificate, and  not  the  manual  delivery  of  the 
shares,  or  even  of  the  certificate.  Field  ▼• 
Pierce,  102  Mass.  253,  261. 

The  word  "give,"  In  a  contract  to  give 
one-half  of  all  fruits  raised  or  produced  in  a 
certain  orchard  for  certain  years,  means  to 
yield  possession  of,  or  to  deliver  over  as  prop- 
erty in  exchange.  The  term  requires  the  de- 
livery of  the  fruit  at  the  place  where  grown 
at  a  proper  season  of  the  year  for  the  gather- 
ing of  such  fmlt  Smock  v.  Smock,  37  Mo. 
App.  56,  67. 

Statements  by  a  deceased  person  that 
she  has  "given"  money  to  a  certain  person  are 
not  equivalent  to  a  declaration  that  she  made 
him  a  gift  of  it,  since  the  term  is  often  used 
as  the  equivalent  of  a  mere  delivery.  White 
V.  Warren,  48  Pac.  129,  131,  120  Cal.  322. 

If  delivery  must  be  proven  in  order  to 
establish  a  valid  gift  of  personalty,  the  very 
use  of  the  term  "I  have  given"  may  some- 
times be  intended  to  include  the  delivery; 
and  where,  therefore,  such  declarations  had 
been  used  by  the  donor,  and  they  are  admit- 
ted by  the  court  as  competent,  it  ought  to  be 
left  to  the  jury  to  say  whether  the  gift  has 
been  proved,  including  the  delivery,  and 
ought  not  to  be  laid  down  as  a  rule  of  law 
that  such  declarations  in  themselves  are  in- 
sufficient to  prove  the  gift  Sprouse  v.  Lit- 
tlejohn,  22  S.  C.  358  (approvingly  cited  in 
Lord  V.  New  York  Life  Ins.  Co.,  66  S.  W. 
290,  293,  95  Tex.  216,  56  L.  R.  A.  596,  93  Am. 
St  Rep.  827). 

Rev.  St  1844,  c.  154,  S  3,  providing  that 
notice  may  be  served  on  the  attorney  of  a 
creditor  by  "giving  him  in  hand"  a  copy 
thereof,  means  the  same  as  delivering  a 
copy,  and  imports  that  the  copy  is  to  be 
handed  to  the  person  in  the  presence  of  the 
officer;  and  therefore  sending  a  copy  by 
mail  or  by  the  hands  of  a  third  person  is  not 
a  sufficient  service,  though  the  officer  may 
be  satisfied  that  it  reached  the  person  for. 
whom  it  was  intended.  Williams  y.  Kim- 
ball, 135  Mass.  411,  412. 

Under  Code,  I  232,  providing  that,  at 
any  time  before  the  delivery  of  property  to 
plaintiff  in  replevin,  the  defendant  may  re- 
quire the  return  thereof,  upon  giving  to  the 
sheriff  a  written  undertaking  executed  by 
two  or  more  sufficient  sureties,  etc.,  the  un- 
dertaking is  not  required  to  be  executed  by 
the  defendant— the  word  "give"  meaning  de- 
liver— ^so  that  an  undertaking  executed  by 
two  sureties  and  not  by  the  defendant  is 
sufficient  Polite  v.  Bero,  41  S.  ET.  305,  306, 
63  S.  G.  209. 

As  devise. 

The  use  of  the  word  "given**  In  Pater- 
son's  Laws,  pp.  63,  54,  t  %  providing  that  no 


entailment  of  any  lands  or  other  real  estate 
shall  continue  to  entail  the  same  in  any  case 
whatever  longer  than  the  life  of  the  person 
to  whom  the  same  hath  been  ''given"  or  shall 
be  first  given  or  devised  by  such  entailment; 
makes  the  statute  embrace  estates  tail  creat- 
ed by  deed,  as  well  as  by  will,  and  la  not 
synonymous  with  "devise."  The  word  "giv- 
en," in  its  appropriate  legal  sense,  Is  applica- 
ble to  deeds  as  well  as  to  wills.  James  ▼• 
Dubous,  16  N.  J.  Law  (1  Har.)  285,  292. 

Execution  and  acceptance  implied* 

The  record  of  a  court  contained  the 
following  entry:  "N.  O.,  sheriff,  who  had 
been  notified  to  come  into  court  by  S.  B.,  to 
give  other  security,  came  into  court  and 
gave  his  bond  as  sheriff,  to  collect  all  pub- 
lic taxes,"  etc.  Held,  that  the  word  "gave** 
implies  that  the  bond  is  executed  and  ac- 
knowledged, and  that  it  is  approved  and  ac- 
cepted by  the  court  Grovemor  v.  Organ's 
Sm«eties,  24  Tenn.  (5  Humph.)  161,  163. 

As  expressive  of  gift. 

"Gave,"  as  used  in  a  question  asked  by 
a  decedent  of  another  as  to  where  the  notes 
were  which  the  decedent  gave  her,  was  en- 
tirely appropriate  to  express  the  fact  of  the 
gift.  Kulp  V.  March,  37  Atl.  913,  181  Pa. 
627,  59  Am.  St  Rep.  687. 

The  use  of  the  word  "give"  tn  a  deed 
indicates  that  the  land  was  to  be  conveyed  to 
the  grantee  as  a  gift,  simply,  but  does  not 
necessarily  imply  that  there  was  not  any 
valuable  consideration  at  all.  Baker  t.  Py- 
att,  9  N.  B.  112,  114,  108  Ind.  61. 

The  word  "give,"  used  by  a  stepfather 
in  saying  that  he  had  given  certain  real  and 
personal  property  to  his  stepson,  who  had 
lived  with  and  assisted  the  former  for  a 
long  time,  was  construed,  in  view  of  the 
facts,  not  to  have  been  employed  as  indicat- 
ing the  disposition  of  a  gratuity,  but  for  the 
consideration  of  services  rendered  by  a  duti- 
ful son.  Mills  V.  McCaustland,  74  N.  W.  930, 
932,  105  Iowa,  187. 

The  term  "give,"  in  a  writing  that  "I 
give  to  J.  $100,  to  be  paid  as  soon  as  my 
financial  condition  will  allow,  and,  if  I  do  not 
live  to  pay  it,  I  wish  it  to  be  paid  out  of  my 
estate,"  does  not  show,  as  a  matter  of  law, 
that  the  instrument  is  a  promise  to  make  a 
gift  but  the  instrument  is  so  ambiguous  as  to 
depend  for  its  construction  on  extrinsic  facts. 
If  the  words  "I  do  give"  are  not  qualified 
by  other  words,  then  plainly  enough  the  in- 
strument is  a  promise  to  pay  a  gift,  and 
not  a  contract  to  pay  money.  The  word 
"give"  does  not  always  signify  a  mere  gratu- 
itous act.  At  all  events,  it  is  not  one  ef  those 
words  which  have  a  fixed  and  unalterable 
meaning.  In  business  affairs  we  frequently 
find  embodied  In  propositions  from  one  con- 
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tractlng  party  to  another  such  expressions 
as,  "I  will  give  you  such  a  price  for"  such  an 
article,  or,  "I  will  give  so  much  rent  for^ 
such  a  parcel  of  land.  In  these  cases,  and 
yery  many  like  them,  no  one  would  take 
the  meaning  of  "give"  to  be  that  the  person 
making  the  proposal  meant  to  do  what  he 
proposed  out  of  mere  generosity.  But  while 
the  word  does  not  inyariably  indicate  an  in- 
tention to  make  a  gift,  the  usual  meaning 
unquestionably  is  to  grant  the  thing  speci- 
fied as  an  act  of  generosity.  Johnston  y. 
Griest,  86  Ind.  603,  604. 

In  its  ordinary  and  familiar  signification, 
the  word  "giye"  means  to  transfer  gratu- 
itously, without  any  equivalent.  Thus  a 
promise  to  give  a  boy  a  sum  of  money  if  he 
would  abstain  from  liquor,  tobacco,  etc, 
until  he  was  21,  was  a  promise  to  give,  and 
not  a  contract,  and  therefore  not  enforce- 
able. Hamer  v.  Sidwav.  11  N.  Y.  Supp.  182- 
184,  57  Hun,  229. 

Am  f  nmlsli  or  supply. 

"Give,*'  as  used  in  Gen.  St  c.  29,  art.  86, 

1  9,  making  it  an  offense  for  any  one  to  give 
spirituous  liquor  to  a  person  under  21,  means 
to  furnish  or  supply,  but  is  not  used  in  its 
primary  and  strict  sense,  signifying  to  con- 
fer or  transfer  without  price  or  reward. 
Commonwealth  v.  Davis,  75  Ky.  (12  Bush) 
240,  241. 

The  word  "give,"  in  the  constitutional 
provision,  declaring  that  the  General  Assem- 
bly has  no  power  to  give  or  lend  the  credit 
of  the  state  in  aid,  etc.,  is  not  limited  in 
meaning  to  express  a  mere  gratuity,  but 
meaus  to  pass  from  one  to  the  other,  and  the 
idea  of  its  being  done  for  or  without  consid- 
eration is  not  involved.  Subscribing  for  cor- 
poration stock  is  a  gift  of  the  credit  of  the 
state,  within  the  meaning  of  the  section. 
Galloway  v.  Jenkins,  63  N.  G.  147,  155. 

Chraat  distljiKnlslied. 

The  word  "grant"  is  carefully  to  be  dis- 
tinguished from  the  word  "give,"  for  it  is 
well  settled  that  "concessi,"  in  a  feoffment 
or  estate  of  inheritance,  implies  no  warranty. 
This  distinction  between  the  force  and  effect 
of  the  words  "give"  and  "grant"  arose  from 
artificial  reasons  derived  from  the  feudal 
law.  The  distinction  has  now  become  mere- 
ly technical,  but  it  is  sufficient  that  it  clearly 
exists,  and  we  are  certainly  not  at  liberty 
to  confound  the  word  or  change  their  estab- 
lished operation.    Frost  y.  Raymond  (N.  Y.) 

2  Gaines,  188,  194,  196,  2  Am.  Dec.  228. 

Immediate  gift  Imported* 

The  operative  word  "give,"  as  used  in 
a  written  instrument,  is  appropriate  to  ei- 
ther a  deed  or  will,  but,  standing  alone, 
would  seem  to  indicate  a  direct  and  immedi- 


ate gift,  rather  than  a  testamentary  bequest 
Ferguson  v.  Ferguson,  27  Tex.  339,  344. 

Iieave  synonymims* 

The  words  "leave"  and  "give,"  especial- 
ly when  used  in  a  will  without  qualifying  or 
restraining  words,  are  interchangeable  terms, 
and  mean  one  and  the  same  thing.  Carr  v. 
Kfflnger,  78  Va.  197,  203. 

Quantity  not  designated* 

Where  the  word  "give"  is  used  in  a  deed, 
it  is  not  employed  to  express  or  to  designate 
in  any  degree  the  quantity  of  estate  intend- 
ed to  be  conveyed,  but  is  for  the  mere  pur- 
pose of  passing  from  the  seller  to  the  pur- 
chaser the  estate  therein  described  by  other 
words  introduced  specially  for  that  end. 
Krider  v.  Lafferty  (Pa.)  1  Whart  308,  314, 
315,  316. 

Sell  distingmislied* 

"Give,"  'as  used  in  Rev.  St  1874,  c  43, 
providing  tliat  whoever  shall  sell  or  give 
intoxicating  liquor  to  any  minor  without 
the  written  order  of  his  parent,  guardian,  or 
family  physician,  shall  for  each  offense  be 
fined,  etc.,  should  be  construed  as  stating  an 
offense  distinct  from  that  of  selling  liquor  to 
a  minor,  and  hence  a  count  in  an  Indictment 
for  the  one  will  not  be  sustained  by  proof 
of  the  other.  The  words  are  used  In  the 
statute  in  their  natural  meaning,  and  cannot 
be  considered  as  synonymous  with  the  word 
"let,"  so  that  a  conviction  may  be  had  on  a 
count  in  an  indictment  of  selling  liquor  to  a 
minor  where  the  proof  showed  that  the  liq- 
uor was  sold  to  an  adult,  who  gave  the  liq- 
uor to  the  minor.  Siegel  y.  People,  106  111. 
89.  See,  also,  Parkinson  v.  State,  14  Md. 
184,  190,  74  Am    Dec.  622. 

Transfer  of  title  imported* 

The  word  "give"  is  often  used  with  other 
meaning  than  as  evincing  an  intent  to  confer 
title  in  a  thing  delivered— as,  for  instance, 
where  an  article  is  given  to  a  person  for  the 
purpose  of  delivering  it  to  some  other  person, 
or  for  the  purpose  of  performing  some  work' 
thereon,  so  that  evidence  that  a  person  said 
he  would  give  stock  to  another  is  not  suffi- 
cient to  show  an  intention  to  transfer  title. 
Smith  V.  Burnet,  36  N.  J.  Eq.  (8  Stew.)  3H 
324. 

The  use  of  the  word  "give"  by  a  father 
in  making  random  statements  that  he  gave 
his  son  certain  money  does  not  show  a  gift  to 
the  son  if  the  latter  has  given  his  note  for 
such  money,  but  the  transaction  will  be  con- 
sidered to  be  a  loan.  Roland  v.  Schrack,  29 
Pa.  (5  Cosey)  126,  127. 

The  word  "give,"  in  a  contract  by  which 
defendant  agreed  to  take  the  wheat  of  plain- 
tiffs, and  to  give  back  a  barrel  of  fiour  for  a 
oertain  number  of  bushels,  requires  some  act 
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of  defendant  which  should  pass  the  property 
of  the  flour  to  the  plaintiffs.  As  a  word  of 
contract,  it  demands  something  more  than 
the  redelivery  of  the  plaintiff's  wheat  in  the 
form  of  flour.  It  implies  that  the  property 
in  the  thing  to  he  given  is  in  the  donor  until 
changed  by  delivery.  The  word  does  not  im- 
port a  mere  gratuity,  since  the  defendant 
was  to  give  superflue  flour  for — ^that  is,  in 
consideration  of  or  as  equivalent  for — ^the 
wheat  taken  by  him  from  the  plaintiffs. 
Such  a  contract  imports  a  sale,  not  merely  a 
bailment  Norton  v.  Woodruff,  2  N.  Y.  (2 
Comst)   153,   156. 

One  of  two  sisters  who  Jointly  owned  a 
mortgage,  being  in  an  advanced  stage  of 
consumption,  handed  all  her  valuable  pa- 
pers, including  the  mortgage,  to  the  other  sis- 
ter. Nine  years  afterward,  when  the  estates 
of  both  sisters  were  being  administered,  a 
daughter  of  the  alleged  donee  testlfled  that 
the  donor  said  to  the  donee  on  Ijanding  over 
the  papers:  "I  give  them  to  you  because 
they  are  yours.  Everything  I  have  got  Is 
yours."  It  appeared  that  the  donor  lived 
nearly  a  year  thereafter,  and  that  no  notice 
was  given  to  the  mortgagor,  who  subsequent- 
ly paid  a  part  of  the  principal  and  a  year's 
interest  to  both  the  sisters.  It  was  held  that 
the  evidence  was  not  sufficiently  convincing 
to  show  a  gift  of  the  mortgage,  the  court 
saying  that  the  word  "give"  is  often  used 
with  other  meaning  than  as  evincing  an  in- 
tention to  confer  the  title  in  the  thing  de- 
livered. You  give  a  person  an  article  to 
carry  for  you,  or  to  perform  work  upon. 
Thompson  v.  West,  40  Atl.  197,  199,  56  N.  J. 
Eq.   660. 

In  construing  a  clause  in  a  will  provid- 
ing that  "I  hereby  lend  to  my  granddaughter 
certain  slaves  during  her  natural  life,  and 
at  her  decease  I  give  the  slaves  to"  a  certain 
designated  beneficiary,  it  was  Wald  that  the 
testator  used  the  word  "lend"  to  express  the 
interest  that  his  granddaughter  should  take 
in  the  property,  and  the  word  "give"  to 
carry  the  property  from  her  to  the  other  ben- 
eficiaries. Pournell  t.  Harris,  29  Ga.  736, 
742. 

The  use  of  the  word  "give"  in  a  will  in 
which  testator  states  that  "I  give,"  etc.,  is  a 
word  of  the  largest  signification,  and  is  as 
applicable  to  real  as  personal  estate.  Hoop- 
er V.  Hooper,  63  Mass.  (9  Gush.)  122,  129. 

In  an  instrument  reciting  that,  "in  con- 
sideration that  L.  shall  care  for  me  until  my 
death,  I  give  him  all  my  goods  and  chattels 
and  real  estate,"  the  word  "give"  is  sufll- 
cient  to  convey  the  real  estate.  Evenson  v. 
Webster,  53  N.  W.  747,  749,  8  S.  D.  382,  44 
Am.  St  Rep.  802. 

GIVE  AND  BEQUEATH. 

The  words  "give  and  bequeath,**  in  a 
will,  are  equivalent  to  the  word  "devise." 


In  re  Barrett's  Will,  82  N.  W.  998,  111  Iowa* 
670. 

Absolute  gift  Imported* 

The  words  "give  and  bequeath,**  In  a 
will,  import  an  absolute  gift,  to  take  effect 
upon  the  decease  of  the  testator.  Smith  v. 
Jackman,  78  N.  W.  228,  229,  115  Mich.  192; 
Eldridge  y.  Eldridge,  63  Mass.  <9  Gush.)  516, 
519;  In  re  Jones'  WUl,  21  AtL  950,  951,  46 
N.  J.  Bq.  a  Dick.)  554. 

Gift  of  personalty  Imported* 

The  words  "give  and  bequeath"  are  more 
properly  used  in  a  will  to  designate  a  mere 
gift  of  personal  property,  while  the  word 
"devise"  should  be  added  to  the  other  words 
if  real  estate  is  also  Included  in  the  gift 
SchoUe  V.  SchoUe,  21  N.  B.  84,  85,  113  N. 
Y.  261. 

The  words  "give  and  bequeath,"  In  a 
will,  are  strictly  more  applicable  to  personal 
than  real  estate.  Delafleld  v.  Barlow,  14 
N.  B.  498,  500,  107  N.  Y.  535. 

Estate  in  fee  passed. 

A  residuary  bequest  in  a  will  stating 
that  testator  gives  and  bequeaths  all  the 
rest  and  residue  of  his  property,  after  paying 
just  debts,  to  his  wife,  passes  an  estate  in 
fee,  although  no  words  of  Inheritance  are 
used.  Lincoln  ▼.  Lincoln,  107  Mass.  690, 
591. 

GIVE,  BEQUEATH,  AND  CONVEY. 

The  phrase  "give,  bequeath,  and  convey," 
as  used  in  an  instrument  reciting  that  on 
consideration  of  past  services,  etc.,  the  per^ 
son  executing  the  instrument  does  hereby 
"give,  bequeath,  and  convey"  certain  real 
estate,  is  sufficient  to  constitute  the  instru- 
ment a  conveyance,  and  not  a  will.  Gamp- 
bell  V.  Morgan,  22  N.  Y.  Supp.  1001,  1008,  68 
Hun,  490. 

GIVE  COLOR. 

The  rule  of  common-law  pleading  tiiat 
a  plea  of  confession  and  avoidance  must 
give  color  to  the  averments  of  the  complaint 
or  petition,  or  it  will  be  fatally  defective, 
simply  means  the  absence  of  any  denials 
of  the  facts  alleged  in  the  declaration,  and 
the  express  or  silent  admission  that  the 
declaration,  as  far  as  It  goes,  is  true.  Maul- 
din  V.  Ball,  1  Paa  409,  411,  5  Mont  96;  Mor- 
ten V.  San  Angelo  Nat  Bank,  49  Pac.  913, 
914,  5  Okl.  585. 

GIVE  AN  EDUCATION. 

Where  a  testator's  will  directed  that  tb» 
executors  give  his  son  an  education,  the 
phrase  "give  an  education"  did  not  mean 
merely  that  the  executors  should  furnish 
money   necessary   for  such   education,   but 
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they  were  to  see  that  the  thing  web  done. 
In  re  Van  Houten,  8  N.  J.  Bq.  0  BL  W. 
Green)  220,  227,  29  Am.  Dec.  707. 

OIVBy  QiRAXTt  AXB  CONVEY. 

The  words  "give,  grant,  and  convejr^  are 
as  comprehensive  as  any  that  can  be  used 
to  convey  legal  title,  and  are  as  efficient  in 
law  to  transfer  the  title.  Yonng  v.  Bingo, 
17  Ky.  (1  T.  B.  Men.)  30,  81. 

'The  words  'give,  grant,  sell,  and  con- 
vey,' In  a  deed,  do  not  of  themselves  imply 
a  warranty.  Nor  do  they  expressly  and  spe- 
cifically convey  the  whole  title,  bnt  are  rath- 
er words  of  general  description,  susceptible 
of  explanation  or  modification  by  other  ap- 
propriate language.  They  are  Just  as  ap- 
plicable to  a  conveyance  of  a  right  of  re- 
demption as  to  the  grant  of  a  fee."  Thus 
their  use  in  a  deed,  followed  by  a  statement 
that  the  grantor  Intends  to  convey  the  same 
premises  and  title  as  conveyed  to  him  by 
another,  only  operates  to  pass  such  title, 
though  it  is  only  a  right  of  redemption. 
Bates  V.  Foster,  59  Me.  157,  160,  8  Ajn.  Bep. 
400. 

OIVB  Of  HZ8  VOTE. 

"Give  in  Ills  vote/'  as  used  in  an  indict- 
ment charging  that  the  defendant  did  will- 
foUy  and  unlawfully  give  in  his  vote,  is 
equivalent  to  "vote,"  as  used  in  Nix.  Dig. 
223,  I  60,  providing  that  any  person  who 
shall  vote,  or  fraudulently  otfer  to  vote,  at 
any  election,  who  shall  not  have  certain  qual- 
ifications, shall  be  deemed  guilty  of  a  mis- 
demeanor. "Voting"  and  "giving  a  vote" 
are  precisely  synonymous  terms.  Giving  the 
yote  is  voting,  not  otferlng  the  vote.  State 
▼.  Moore,  27  N.  J.  Law  (8  Dutch.)  105,  106, 
107. 

OZVE  INFORMATION. 

A  statute  providing  for  the  payment  of 
the  reward  to  the  persons  who  shall  make 
discovery  and  give  information  against  any 
other  person  guilty  of  a  crime  or  misde- 
meanor, so  that  he  may  be  tendered  to  Jus- 
tice and  convicted,  does  not  mean  that  every 
one  who  merely  gives  information  is  entitled 
to  a  reward,  but  it  includes  the  discovering 
and  causing  to  be  adduced  some  additional 
and  corroborative  testimony  to  the  statement 
of  a  person  charged  with  crime,  implicating 
another,  who  was  prosecuted  and  convicted 
by  means  of  such  additional  and  corrobora- 
tive testimony.  In  re  Kelly,  89  Oonn.  159, 
102. 

Acts  1869,  c.  64,  I  7,  providing  that, 
whenever  any  person  shall  sustain  any  dam- 
age from  sheep  being  worried  by  dogs,  he 
shall  within  a  certain  time  after  he  has 


knowledge  thereof  give  information  to  the 
selectmen,  cannot  be  construed  to  require 
the  injured  party  to  give  notice  in  person, 
but  he  may  do  so  by  letter,  or  through  the 
agency  of  another.  Where  the  selectmen 
received  information  of  such  damage  from 
some  person  other  than  the  party  injured, 
and  act  on  such  information,  it  is  sufficient 
Jones  V.  Sherwood,  87  Conn.  466,  467. 

"Giving  information,"  as  used  in  Act 
Gong.  July  12,  1876,  c.  186,  19  Stat  90  [U. 
S.  Gomp.  St  1901,  p.  2658],  which  prohibits 
the  mailing  of  letters  "giving  information" 
as  to  where  or  how  or  of  whom  certain  arti- 
cles mentioned  in  the  section  may  be  ob- 
tained or  made,  is  so  construed  that  the  let- 
ters, pamphlets,  etc.,  so  mailed,  must  be  ac- 
tually read  by  some  person.  The  mailing  to 
a  fictitious  person  would  not  be  giving  in- 
formation, within  the  meaning  of  this  stat- 
ute. United  States  v.  WhltUer  (U.  8.)  28 
Fed.  Gas.  591,  594. 

GIVE  NOTIOE. 

The  statement  in  a  notary  certificate  of 
protest  of  a  note  that  "I  then  protested  the 
same  for  nonpayment  and  gave  written  no- 
tice of  the  same  to  the  .indorser,"  is  not 
subject  to  the  objection  that  it  does  not  show 
the  mode  or  manner  in  which  the  notice 
was  given.  To  say,  **I  gave  written  notice 
to  the  indorser,"  was,  in  effect,  saying,  "I 
placed  a  written  notice  in  the  indorser's 
hands."    G'Nell  v.  Dickson,  11  Ind.  253,  254. 

The  word  "given,"  in  Bankr.  Act  1867, 
S  12,  making  it  proper  for  the  register  to 
adjourn  a  meeting  of  creditors  to  an  hour, 
to  be  then  and  there  fixed  by  him,  and  direct 
that  a  new  notice  should  be  given  by  the 
marshal,  means  notice  published,  as  well  as 
served.  In  re  Devlin  (U.  S.)  7  Fed.  Gas.  563, 
564. 

oivEir. 

"Given,**  as  used  by  discriminating  law 
writers  in  speaking  of  a  Judgment  being  giv- 
en, is  only  used  to  designate  Judgments  which 
are  not  obtained  by  confession.  Schuster 
V.  Bader,  22  Paa  505,  506,  18  Golo.  829. 

"Given,"  as  used  in  Gode  Civ.  Proc.  I 
456,  providing  that  in  pleading  a  Judgment 
It  Is  not  necessary  to  state  the  facts  confer- 
ring jurisdiction,  but  such  Judgment  may 
be  stated  to  have  been  "duly  given  or  made," 
are  not  equivalent  to  the  words  "duly  ren- 
dered," and  a  pleading  using  the  latter  is 
defective.  Gity  of  Los  Angeles  v.  Melius, 
59  Gal.  444,  451. 

"Given,"  as  used  in  Bankr.  Act  July  1, 
1898,  c.  541,  I  60b,  80  Stat  562  [U.  S.  Gomp. 
St  1901,  p.  8445],  prescribing  that  prefer- 
ences given  within  four  months  of  the  filing 
of  the  bankrupt's  petition  are  voidable  by 
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the  trastee,  cannot  be  construed  to  mean  re- 
corded, so  that  a  mortgage  giyen  more  than 
a  year  before  the  filing  of  the  petition,  but 
not  recorded  until  within  four  months  of 
such  filing,  Is  not  voidable  by  the  trustee. 
Asbury  Park  Bldg.  &  Loan  Ass'n  ▼.  Shep- 
herd (N.  J.)  50  Atl.  65,  67. 

Testator  provided  that  his  land  should 
be  sold  by  his  executors,  and  the  proceeds 
Invested  In  negroes,  and,  after  the  death 
of  his  wife,  her  third  Interest  should  be  lent 
by  the  executors  to  his  daughters  during 
their  lives,  and  then  given  to  their  heirs. 
The  will  further  proceeded,  "I  lend  unto  my 
three  daughters  •  •  •  during  their  nat- 
ural lives,  and  then  given  to  the  lawfully 
begotten  heirs  of  their  body,*'  the  remaining 
two-thirds  of  his  estate.  Held,  that  the  use 
of  the  word  "given,"  rather  than  "give," 
showed  an  intention  of  the  testator  that  the 
title  to  two-thirds  of  the  estate  should  re- 
main In  his  executors  during  the  life  of  his 
daughters,  and  should  be  by  them  given  to 
the  heirs  of  the  daughters.  The  expression 
was  equivalent  to  "then  to  be  given."  Lov- 
ing V.  Hunter,  16  Tenn.  (8  Yerg.)  4,  81. 

GIVEN  BAII«. 

When  a  defendant  Is  said  to  be  ''on 
ball"  or  to  have  "given  bail,"  it  is  Intended 
to  apply  as  well  to  recognizance  as  to  ball 
bonds.    Code  Or.  Proc.  Tex.  1895,  art  307. 

OrVINO  AWAY. 

"Giving  away,"  as  used  In  Laws  1878, 
c.  646,  providing  that  any  wife  Injured  in 
her  means  of  support  In  consequence  of  the 
Intoxication  of  any  person  shall  have  a  right 
of  action  against  the  person  selling  or  giv- 
ing away  the  liquors  which  caused  the  In- 
toxication, does  not  Include  the  taking  of 
liquor  by  a  bartender  while  engaged  In  his 
employment,  though  his  employer  knew  that 
he  was  drinking,  and  said  nothing  against 
it  Campbell  v.  Schleslnger,  1  N.  Y.  Supp. 
22a  221,  48  Hun,  428. 

Oomp.  St  c  60,  I  11,  making  it  criminal 
to  give  away  intoxicating  liquors  upon  any 
pretext  without  obtaining  a  license,  etc., 
means  give  away  upon  some  pretext  for  the 
purpose  of  evading  the  law.  The  statute 
does  not  prohibit  the  mere  act  of  giving 
away  Intoxicating  liquors,  as  such  act  is 
not  criminal.  State  v.  Ball,  43  N.  W.  898, 
899,  27  Neb.  601. 

Oode  1876,  I  4205,  declaring  that  any 
person,  whether  with  or  without  a  license, 
who  shall  "sell  or  give"  away  spirituous  liq- 
uors, in  any  quantity  whatever,  to  minors 
or  persons  of  known  Intemperate  habits, 
except  upon  the  requisition  of  a  physician 
for  medicinal  purposes,  is  guilty  of  a  mls- 
demeanor»  etc.,  should  be  construed  to  in- 


clude one  who  procures  the  act  denounced 
by  it  to  be  done,  although  he  may  not  ac- 
tually commit  the  offense.  It  is  enough  that 
he  be  present,  procuring  or  counseling,  aiding 
or  abetting,  the  person  who  actually  deliv- 
ers the  liquor  to  one  of  the  prohibited  class. 
Walton  V.  State,  62  Ala.  197,  200. 

The  words  "give  away,"  as  used  in  the 
chapter  relating  to  traffic  in  intoxicating 
liquors,  shall  not  apply  to  the  giving  away 
of  intoxicating  liquors,  by  a  person  in  his 
private  dwelling,  unless  given  to  a  minor 
other  than  a  member  of  his  own  private 
family,  or  to  an  habitual  drunkard,  or  un- 
less such  private  dwelling  becomes  a  place 
of  public  resort    V.  S.  4462. 

As  used  in  the  chapter  relating  to  in- 
toxicating liquors  and  cigarettes,  the  words 
"giving  away"  do  not  apply  to  the  giving 
away  of  intoxicating  liquors  by  a  person  in 
his  private  dwelling,  unless  such  private 
dwelling  is  a  place  of  public  resort  Bates' 
Ann.  St  Ohio  1904,  t  4364-20C. 

GlVIJiO  CREDIT. 

In  a  contract  of  guaranty,  whereby.  In 
consideration  of  R.  ft  Co.  giving  credit  to 
D.,  the  guarantor  agreed  to  be  responsible 
for  any  sum  not  exceeding  £120  due  to  the 
said  R.  &  Co.  by  said  D.,  the  words  "giving 
credit"  were  equally  applicable  to  future  as 
well  as  past  credit,  and  the  agreement  was 
a  binding  guaranty.  Bdwards  ▼.  Jevona* 
8  C.  B.  436,  444. 

GIVING  IN  PATBCENT. 

The  "giving  in  paymenf  •  Is  an  act  by 
which  a  debtor  gives  a  thing  to  the  creditor, 
who  is  willing  to  receive  it  in  payment  of  a 
sum  which  is  due.  Civ.  Code  La.  1900,  art 
2655. 

GIVING  NOTICE. 

The  word  "giving,**  In  a  poor  debtor's 
bond  given  under  Gen.  St  c.  124,  |  10,  pro- 
viding that  the  debtor  will  deliver  him- 
self up  for  examination  before  some  magis- 
trate authorized  to  act,  giving  notice  of  the 
time  and  place  thereof,  being  a  present  paiv 
tlciple,  rather  implies  that  the  notice  is  to 
be  given,  or  at  least  may  be  given,  at  the 
time  the  party  delivers  himself  up  for  exam- 
inatioa  The  debtor  is  not  required  to  give 
a  prior  notice  of  his  Intention  to  submit  him- 
self to  an  examination.  City  Nat  Bank  ▼• 
Williams,  122  Mass.  534,  535. 

GIVING  OUT. 

In  Rev.  St  c  28,  I  6,  rehiting  to  mines 
and  mining  machinery,  which  requires  that 
every  drum  shall  be  provided  with  a  suffi- 
cient brake  to  prevent  accident  in  case  of 
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the  glTlng  out  or  breaking  of  the  macbinery, 
"giving  out"  means  any  giving  way  of  the 
machinery,  whether  from  breaking  or  im- 
perfection of  some  of  its  parts,  or  a  failure 
of  the  motive  power,  or  from  any  other 
cause.    Beard  v.  Skeldon,  113  111.  584,  588. 

The  phrase  "giving  out  of  the  machine- 
ry," in  a  statute  requiring  the  coal  mine 
operators  to  provide  a  sufficient  brake  on 
every  drum  to  prevent  accidents  in  case  of 
the  giving  out  or  breaking  of  the  machinery, 
Includes  any  giving  away  of  the  machinery, 
whether  from  the  breaking  or  Imperfection 
of  some  of  its  parts,  a  failure  of  the  motive, 
or,  rather,  of  the  static,  power  to  hold  in 
equilibrium,  or  from  any  other  cause,  and 
therefore  includes  a  case  where  the  cage  of 
a  mine  goes  down  the  shaft  in  consequence 
of  some  failure  or  diminution  in  the  pres- 
sure of  the  steam  on  the  face  of  the  piston. 
Beard  v.  Skeldon,  18  lU.  App.  (13  Bradw.) 
54,  58. 

OiVUVG  TIME. 

The  words  "giving  time"  were  defined 
hj  the  court  in  Howell  v.  Jones,  1  Cromp. 
M.  &  R.  107,  in  the  following  terms:  "We 
think  it  means  extending  the  period  at  which, 
by  the  contract  between  them,  the  principal 
debtor  was  originally  liable  to  pay  the  cred- 
itor, and  extending  it  by  a  new  and  valid 
contract  between  the  creditor  and  the  prin- 
cipal debtor,  to  which  the  surety  does  not 
assent."  Shipman  v.  Kelley,  41  N.  Y.  Supp. 
828,  330,  9  App.  Div.  316. 

In  Code  Civ.  Proc.  8  1187,  requiring  a 
claimant  for  a  mechanic's  lien  to  state  in  his 
claim  of  lien  "the  terms,  time  given,  and  con- 
ditions of  his  contract,"  *time  given"  means, 
not  the  date  or  time  when  the  contract  was 
made,  but  the  time  of  payment  for  the  work 
and  labor  performed,  and  of  materials  fur- 
nished, as  agreed  and  expressed  in  the  con- 
tract California  Powder  Works  v.  Blue 
Tent  Gold  Mines  (Cal.)  22  Pac.  891,  392  (cit- 
ing Hills  V.  Ohlig,  63  Oal.  104). 

OIVHTG  WAT. 

The  term  "giving  way,**  within  the 
meaning  of  maritime  regulations  requiring 
steam  vessels  to  give  way  to  sailing  vessels, 
does  not  mean  the  putting  the  helm  to  port 
nnder  all  circumstances,  but  porting  or  star- 
boarding the  helm  as  the  exigencies  may  re- 
quire. Lockwood  Y.  Lashell,  19  Pa.  (7  Har- 
ris) 844.  360. 

GLANDERS. 

Glanders  Is  a  disease  of  the  mucous  mem- 
brane of  the  nostrils  of  a  horse,  with  a  viti- 
ated secretion,  and  is  contagious.    Wirth  v. 
State,  22  N.  W.  860,  862,  63  Wlsi  61. 
4WDS.&P.— 9 


GLARING. 

The  word  ''glaring"  in  its  ordinary  mean- 
ing is  a  stronger  word  than  "apparent,"  but 
it  is  sometimes  used  synonymously  with  the 
words  "open"  and  "manifest''  So  that  an 
instruction  that  a  servant  having  no  notice 
of  a  danger  does  not  assume  the  same  un- 
less so  glaring  and  apparent  as  to  be  open 
to  the  observation  of  ordinarily  prudent  men, 
was  not  necessarily  understood  by  the  jury 
to  mean  glaringly  apparent,  so  as  to  be  er- 
roneous. Chicago  &  E.  R.  Co.  v.  Lee,  64  N. 
E.  676,  679,  29  Ind.  App.  480. 

GLASS. 

Time  out  of  mind  glass  has  been  made 
by  melting  mixtures  of  sand  and  alkali  in 
crucibles.  For  many  years  the  crucibles 
have  consisted  of  large  tanks,  and  the  con- 
tents been  subjected  to  continuous  heat  on 
the  surface.  As  the  ingredients  melt,  they 
gradually  form  a  mixture  of  glass,  more  or 
less  perfect,  sand,  etc.  Benjamin  v.  Cham- 
bers &  McKee  Glass  Co.  (U.  S.)  69  Fed.  161, 
155,  8  C.  C.  A.  61. 

"Glass,*'  as  used  in  Carriers'  Act,  11 
Geo.  IV  and  1  Wm.  IV,  c.  68,  8  1,  enacting 
that  no  common  carrier  shall  be  liable  for 
loss  of  any  trinkets,  gold-plated  articles, 
glass,  silks,  etc.,  when  the  value  exceeds  £10, 
unless  at  the  time  of  the  delivery  to  the  car- 
rier the  value  was  declared,  would  include 
such  articles  as  smelling  bottles  and  glass 
flagons,  though  some  ornaments  were  super- 
added. Bernstein  v.  Baxendale,  6  C.  B.  (N. 
S.)  251  260. 

GLASS  BEADS. 

"Glass  beads,  loose,  unthreaded,  or  un- 
strung," as  used  in  Tariff  Act  Oct  1,  1890. 
par.  445,  do  not  include  glass  beads  threaded 
on  stringa  In  re  Steiner  (U.  8.)  66  Fed.  726, 
727. 

GLASS  BROKEir. 

A  window  glass»  broken  in  transit,  so 
that  part  of  it  is  useless,  except  for  remann- 
facture.  Is  not  admissible  under  Act  Oct.  1, 
1890,  par.  590,  of  the  free  list,  as  glass, 
broken,  but  the  whole  is  dutiable  as  window 
glass.  United  States  v.  Bache  (U.  S.)  59 
Fed.  762,  764,  8  0.  0.  A.  258. 

GLASS— WITH  CARE— THIS   SIDE   UP. 

"Glass— With  care— This  side  up,"  as 
used  on  a  box,  is  sufficient  notice  to  a  car- 
rier that  the  article  is  valuable,  and  liable 
to  Injury  from  rough  handling  and  other 
causes,  and  that  there  is  danger  In  carrying 
it  in  any  other  position  than  the  one  indi- 
cated by  the  Inscription.  Hastings  v.  Pepper, 
28  Mass.  (11  Pick.)  41,  48. 
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QJmABBWOBXB. 

Tbe  term  "glassworks/'  as  nsed  in  all 
laws  relative  to  the  employment  of  labor, 
shall  mean  any  premises  In  which  the  man- 
ufactnre  of  glass  Is  carried  on.  Rev.  Laws 
Mass.  1902,  p.  916,  c.  106,  |  & 

GLAZED  BRICK. 

Magnesic  brick,  glazed,  and  not  known 
in  commerce  as  fire  brick,  is  subject  to  duty 
as  glazed  brick,  under  Tariff  Act  Aug.  28, 
1894,  c.  349,  I  1,  Schedule  B,  par.  76,  28  Stat 
512.  Fleming  y.  United  States  (U.  S.)  124 
Fed.  1014. 

GLOVE  CONTEST. 

A  glove  contest,  as  distinguished  from  a 
prize  fight,  is  a  mere  exhibition  of  skill  in 
sparring  with  gloves,  not  calculated  to  do 
great  bodily  Injury,  Instead  of  a  contest  con- 
tinued until  one  of  the  contestants  succumbs 
from  exhaustion  or  injuries  received.  State 
V.  Olympic  Club,  15  South.  190,  194,  46  La. 
Ann.  935,  24  L.  R.  A  452. 

GO. 

A  prison  limits  bond,  providing  that  the 
bond  shall  be  forfeited  If  the  prisoner  shall 
go  beyond  the  prison  limits,  should  be  con- 
strued to  mean  "shall  voluntarily  go."  Ran- 
dolph V.  Simon,  29  Kan.  406,  409. 

As  be  ooasidered. 

A  stipulation  stating  that  a  policy  of 
insurance  and  letters  of  administration 
should  go  in  evidence  is  tantamount  to  say- 
ing that  they  should  be  considered  in  evi- 
dence, and  not  that  they  might  be  read  in 
evidence.  The  Protection  life  Ins.  Go.  t. 
Palmer,  81  111.  88,  91. 

As  belong* 

"Go,"  as  used  In  a  legislative  provision 
that  certain  fines  and  forfeitures  shall  go 
to  tbe  county  in  which  the  indictment  was 
found,  is  the  equivalent  of  "belong."  Jack- 
son Ck)unty  v.  Derrick,  23  South.  193,  197, 
117  Ala.  348. 

As  vest.  ^ 

The  expression  "shall  go,**  as  used  in 
St  1850,  providing  that  on  dissolution  of 
the  community  one-half  of  the  common  prop- 
erty shall  go  to  the  survivor,  etc.,  means 
"shall  vest"  Plass  v.  Plass,  68  Pac.  448, 
449,  121  Gal.  131  (citing  Broad  v.  Broad,  40 
Gal.  490,  496). 

GOING  BEFORE  THE  WIND. 

There  la  in  nautical  technicality  a  differ- 
ence between  a  vessel   "going   before  the 


wind"  and  "going  off  large."  €k>lng  before 
the  wind  is  when  the  wind  ia  free,  comes 
from  the  stern,  and  the  ship's  yards  are  bra- 
ced square  across;  going  off  large  Is  when 
the  wind  blows  from  some  point  abaft  the 
beam,  or  from  the  quarter  of  the  ship.  HAH 
V.  The  Buffalo  (U.  S.)  11  Fed.  Gas.  214,  216L 

GO  BEYOND. 

"To  go  beyond  the  contract  in  search  of 
its  meaning"  means  to  ascertain  the  subject- 
matter  to  which  it  refers  by  means  of  ex- 
trinsic evidence,  which,  in  connection  with 
the  instrument,  establishes  the  right  The 
extrinsic  evidence  is  essential  to  the  com- 
pletion of  the  meaning  of  the  instrument, 
and  the  latter  can  be  admitted  in  proof  only 
on  condition  that  the  former  is  introduced. 
Gregory  v.  North  Pac.  Lumbering  Co.,  17 
Pac.  143,  147,  15  Or.  447. 

GO  HENCE. 

"Go  hence,"  as  used  in  a  Judgment  that 
the  defendant  go  hence  without  day,  and  re- 
cover his  costs,  etc.,  is  synonymous  with  and 
has  the  same  force  as  "go  home"  in  respect 
to  constituting  the  judgment  a  final  judgment 
for  the  purposes  of  review  in  the  Supremie 
Court.  Hiatt  v.  Kinkald.  58  N.  W.  700,  702. 
40  Neb.  17& 

GO  HOBIE. 

"Go  home,"  as  used  In  a  Judgment  di- 
recting that  the  defendant  go  home  without 
day,  and  recover  his  costs,  has  the  same  force 
as  the  term  "go  hence,"  in  respect  to  con- 
stituting the  judgment  a  final  judgment  for 
the  purposes  of  review  in  the  Supreme  Court. 
Hiatt  V.  Klnkaid,  58  N.  W.  700,  702,  40  Neb. 
178. 

GO  SHORT. 

The  expression  "go  short"  in  a  will  pro- 
viding that,  if  the  executrix  would  have  to 
collect  all  rents  and  pay  all  debts,  to  divide 
the  balance,  if  any,  and,  "if  you  go  short 
take  out  of  each  one  share,"  evidently  meant 
In  the  mind  of  the  testatrix  to  be  unable, 
from  the  net  Income  available  for  the  pur- 
pose, to  pay  the  full  amount  of  the  legacies, 
since  the  remedy  she  provides  in  that  case 
is  a  corresponding  deduction  from  the  share 
of  each.  Angus  v.  Noble,  46  Atl.  278,  280^ 
73  Conn.  66. 

GO  TO  BED  WITH. 

"To  go  to  bed  with  li  to  be  in  bed  with. 
In  all  times,  in  every  age,  and  by  all  writ- 
ers, sacred  and  profane,  in  the  language  of 
scripture  and  in  the  language  of  the  law, 
these  words,  except  between  man  and  wife, 
impute  illicit  intercourse,  and  with  them  it 
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Imputes  the  rite  of  hallowed  love.**  Walton 
T.  SlBgleton  (U.  &)  7  Berg,  ft  B.  449,  461,  10 
Am.  Dec  472. 

oonfo. 

A  contract  employing  a  shepherd,  which 
proTides  that  the  latter  wonld  have  the  "go- 
Ing*'  of  105  sheep  with  his  master's  flock, 
meant  that  the  sheep  should  be  pasture  fed. 
The  King  y.  Inhabitants  of  Nacton,  8  Bam. 
&AdoL54S. 

OOm a  BVSINBSS  ob  conoebh. 

"Going  business  or  establishment"  is  a 
term  applied  to  a  corporation  which  '*is  still 
prosecuting  its  business  with  the  prospect 
and  expectation  of  continuing  to  do  so,  even 
though  its  assets  are  insufficient  to  pay  its 
debtEi."  Corey  t.  Wadsworth,  11  South.  360, 
868,  90  Ala.  68,  23  L.  B.  A.  018,  42  Am.  St 
Bep,  29. 

A  going  concern  is  some  enterprise  which 
Is  being  carried  on  as  a  whole,  and  with 
some  particular  object  in  view.  Oliver  v. 
lianslng,  80  N.  W.  829,  831,  59  Neb.  219. 

The  term  "going  concern,"  when  applied 
to  a  corporation,  means  that  it  continues  to 
transact  its  ordinary  business.  The  mere 
fact  that  a  corporation  is  insolvent  does  not 
dissolve  the  corporation  and  make  the  di- 
rectors mere  trustees  of  its  assets  if  it  is 
Btill  a  going  concern.  White,  Potter  &  Paige 
Mfg.  Ck).  V.  Pettes  Importing  Co.  (U.  8.)  30 
Fed.  864,  865. 

GOINOFBEE. 

According  to  the  Seaman's  Manual,  a 
vessel  is  going  free  when  she  has  a  fair  wind, 
and  her  yards  braced  in.  The  Queen  Eliza- 
beth (U.  S.)  100  Fed.  874,  876. 

GOm a  OFF  UkBGE. 

''Going  off  large,"  as  used  In  Act  1849,  S 
6,  providing  that  during  the  night  vessels 
on  the  starboard  tack  shall  show  a  red  light, 
Tessas  on  the  larboard  tack  a  green  light, 
and  vessels  going  off  large,  or  before  the 
wind,  or  at  anchor,  a  white  light,  'is  having 
the  wind  free  on  either  tack,  properly  term- 
ed a  Vessel  off  large,'  because  it  is  in  her 
power  to  take  a  course  to  either  side — star- 
board or  larboard — proceed  straight  forward 
on  her  course,  or  return  back  to  her  anchor- 
age, or  to  the  point  from  which  she  started. 
In  other  language,  she  is  free  to  the  wind." 
Ward  V.  The  Fashion  (TJ.  S.)  29  Fed.  Cas. 
181,  188. 

There  is  in  nautical  technicality  a  differ- 
ence between  "going  off  large"  and  "going 
before  the  wind."  Going  off  large  is  when 
the  wind  blows  from  some  point  abaft  the 
beam,  or  from  the  quarter  of  the  ship;  go- 


ing before  the  wind  is  when  the  wind  is  free, 
comes  from  the  stem,  and  the  ship's  yards 
are  braced  square  across.  Hall  v.  The  Buf- 
falo (U.  S.)  11  Fed.  Cas.  214,  216. 

GODf  O  ONLT. 

Acts  1869-70,  p.  159,  provide  that  for 
every  mile  necessarily  traveled  in  going  only 
in  executing  any  warrant  of  arrest,  subpoena, 
or  venire,  bringing  up  a  prisoner  on  habeas 
corpus,  taking  prisoners  before  a  magistrate 
or  to  prison,  the  officer  shall  be  entitled  a 
certain  mileage.  It  is  held  that  the  words 
"in  going  only"  do  not  apply  to  the  taking 
of  a  prisoner  before  the  magistrate,  except 
as  applicable  to  the  distance  traveled  from 
the  place  of  arrest  to  the  magistrate.  Cun- 
ningham V.  San  Joaquin  County,  49  Cal.  823, 
324.  The  words  '*ln  going  only,"  in  such  stat- 
ute, are  not  to  be  construed  to  mean  that  the 
constable  was  only  entitled  to  his  mileage  in 
going  to  make  an  arrest,  and  not  in  bringing 
his  prisoner  before  the  magistrate.  The 
words  "in  going  only"  would,  in  all  proba- 
bility, prevent  the  officer  from  charging  mile- 
age on  the  return  trip  when  he  does  not  suc- 
ceed in  making  the  arrest,  but  where  he  does 
succeed,  and  consequently  has  to  take  the 
prisoner  before  a  magistrate,  it  would  seem 
that  the  case  is  covered  by  the  words  "tak- 
ing prisoners  before  a  magistrate."  Allen  v. 
Napa  County,  23  Pac.  43,  45,  82  Cal.  187. 

GODf  a  PBIOES. 

Where  one  has  sold  lumber  at  the  going 
prices,  this  means  the  market  value  of  the 
same  at  the  place  and  time  of  delivery.  Kel- 
sea  V.  Haines,  41  N.  H.  246,  254. 

GOIN G  BATE. 

Rate  means  price,  value.  Going  rate  as 
to  freight,  like  market  price  for  produce, 
means  a  fixed  and  established  price  for  the 
time.  A  rate  for  freight  cannot  be  estab- 
lished by  a  mere  offer  of  a  shipper  or  demand 
of  a  carrier.  It  can  only  be  done  by  an  actual 
contract  having  been  made  in  the  port,  and 
the  last  one  so  made  for  the  same  port 
would  fix  the  rate.  Barrett  v.  The  Wacousta 
(U.  S.)  2  Fed.  Cas.  928,  929. 

GOING  TO  PASTUBE. 

The  turnpike. act,  exempting  from  tolls 
horses  and  cattle  "going  to  or  returning  from 
pasture"  and  horses  attending  cattle  return- 
ing from  pasture,  does  not  Include  a  horse 
ridden  by  the  owner  of  the  cattle  at  pasture 
in  order  to  fetch  them  therefrom.  Harrison 
V.  Brough,  6  Term  E.  706,  707. 

GOING  VAI.17B. 

By  the  phrase  "going  value"  of  a  water- 
works   corporation    empowered    to    furnish 
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water  to  a  city  and  its  Inhabitants  is  meant 
the  value  which  arises  from  having  an  es- 
tablished going  business.  While  not  exactly 
equivalent  to  the  term  "good  will"  as  applied 
to  ordinary  business,  it  is  of  a  somewhat 
similar  nature,  and  attaches  to  the  business, 
rather  than  to  the  property  employed  in  such 
business.  The  fact  that  the  business  is  es- 
tablished is  of  course  a  material  fact  in  as- 
certaining the  value  of  the  plant,  and  es- 
pecially is  this  true  where  the  property  ii 
estimated  for  the  purpose  of  sale  or  condem- 
nation; but  as  the  basis  of  estimating  profits 
Its  signification  is  less  apparent.  In  decid- 
ing whether  water  rates  fixed  by  a  city  ordi- 
nance are  so  low  as  to  allow  the  water  com- 
pany an  insuflacient  return  on  its  investment, 
and  thus  result  in  confiscating  its  property, 
the  going  value  of  the  works  will  not  be  re- 
garded as  a  distinct  element  of  value.  Cedar 
Rapids  Water  Co.  v.  City  of  Cedar  Rapids, 
91  N.  W.  1081,  1091,  118  Iowa,  234. 

GONE  TO  SEA. 

"Gone  to  sea,"  as  used  In  St.  1718,  al- 
lowing married  women  to  trade  and  be  sifb- 
Ject  to  the  responsibilities  of  a  feme  sole 
where  her  husband  had  gone  to  sea,  in- 
cludes a  going  to  sea  both  as  a  mariner  or 
a  passenger.  It  is  her  being  left  to  contract 
debts  for  which  his  person  cannot  be  reach- 
ed by  process  that  gives  her  the  credit  and 
subjects  her  to  the  responsibility  of  feme 
sole.  It  is  indifferent  whether  she  got  her 
living  by  shopkeeping  or  by  any  other  em- 
ployment, or  whether  he  be  a  mariner  or 
passenger.  Jacobs  v.  Featherstone  (Pa.)  6 
Watts  &  Serg.  846,  849. 

GOAT. 

As  catUe,  see  "Cattle* 

GOAT-HAQt  GOODS. 

Goat-hair  goods  are  fabrics  manufactur- 
ed of  cotton  and  the  hair  of  the  angora  or 
other  goat;  the  warp  being  cotton  and  the 
woof  being  goat's  hair.  Their  chief  use  is 
for  women's  dresses,  and  they  are  known  in 
the  trade  under  such  specific  names  as  *'brll- 
llantines,"  "lustrines,"  "alpacas,"  and  "mo- 
hairs." They  are  composed  of  about  80  per 
cent  goat's  hair  and  20  per  cent  cotton. 
Arthur's  Bx'rs  v.  Butterfleld,  8  Sup.  Ct  714, 
715,  125  U.  S.  70,  31  L.  Ed.  643. 


GODLY  PREACHERS. 

"Godly  preachers,"  as  used  by  a  Protes- 
tant Nonconformist  in  1704  In  conveying  es- 
tates to  trustees  for  the  benefits  of  poor  and 
Godly  preachers,  meant  preachers  of  the  dif- 
ferent classes  of  Protestant  dissenters  from 
the  established  church  who  professed  and 


preached  what  were  generally  aclrnowledged 
at  that  time  to  be  the  doctrines  of  the  Holy 
Gospel  of  Christ,  and  who  were  then  toler- 
ated by  the  law  of  the  land,  and  which 
classes  were  at  the  time  divided  amongst 
themselves  into  the  Presbyterian,  the  Inde- 
pendents or  CongregationallstB,  and  Baptists, 
all  of  whom  were  believers  in  the  doctrine 
of  the  Holy  Trinity.  Attorney  General  t* 
Shore,  11  Sim.  692,  635. 

GOD'S  LAW. 

Under  an  act  declaring  all  persons  law- 
ful for  the  purpose  of  marriage  that  "be  not 
prohibited  by  God's  law  to  marry,"  the  words 
may  mean  more  than  the  Levitical  law. 
They  may  refer  to  the  state  of  body  or  mind; 
and  where  God's  law  and  the  Levitical  de- 
grees are  mentioned  in  the  same  branch  of 
enactment  they  cannot  mean  the  same  thing, 
and  God's  law,  though  it  includes  the  Leviti- 
cal degrees,  may  prohibit  something  beyond 
them.  Regina  v.  Chadwick,  17  L.  J.  M.  Cas. 
33,  86,  11  Q.  B.  173»  170. 

GOLD. 

"Gold,'*  as  used  in  the  following  writ- 
ing: "Two  years  from  date  for  value  receiv- 
ed I  promise  to  pay  J.  S.  K.,  or  bear»  one 
ounce  of  gold,"  should  not  be  construed  to 
mean  money,  but  to  mean  an  ounce  of  the 
specific  article.  Roberts  v.  Smith,  58  Vt  492, 
494,  4  Atl.  700,  66  Am.  Rep.  667. 

In  a  promise  to  pay  "$60.00,  payable  in 
gold,"  the  words  "dollars  in  gold"  can  only 
mean  the  gold  coin  of  the  country  made  cur- 
rent as  money  by  public  authority.  Gold, 
in  this  sense,  is  not  an  article  of  ordinary 
traflac,  but  one  form  of  that  medium  of  ex- 
change by  the  instrumentality  of  which  a 
traffic  in  commodities  is  effected.  Under 
such  a  promise  the  payee  can  recover  no 
more  than  $60  and  interest  thereon,  and  is. 
not  entitled  to  have  the  premium  on  gold 
added  to  that  amount  Gist  v.  Alexander 
(S.  C.)  15  Rich.  Law,  50,  61. 

The  misspelling  of  the  word  "gold"  by 
the  omission  of  the  last  letter  thereof  in  an 
indictment  charging  that  defendant  feloni- 
ously took  and  carried  away  ten  $20  "gol" 
pieces  of  American  coinage.  Is  equivalent 
to  the  word  "gold,"  and  does  not  invalidate 
the  indictment,  as  neither  clerical  nor  gram- 
matical errors  have  such  effect,  unless  they 
change  the  words  or  obscure  the  sense. 
Grant  v.  State,  56  Ala.  201,  207. 

GOLD  com. 

See  "United  States  Gold  Coin.- 

By  "gold  or  silver  coin,"  as  used  In  the 
statute  punishing  counterfeiting  and  dimin- 
ishing value  of  current  coin.  Is  meant  any 
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piece  of  gold  or  sHver  of  which  one  of  these 
metals  Is  the  principal  component  part,  and 
which  passes  as  money  In  the  United  States, 
either  by  law  or  usage,  whether  the  same  be 
of  the  coinage  of  the  United  States  or  of  any 
foreign  country.  Pen.  Code  Tex.  18d5,  art 
564. 

GOLD  DOUIJkBS. 

An  allegation  in  an  Indictment  of  the 
theft  of  "gold  dollars"  is  defective  for  want 
of  a  sufficient  description,  as  the  term  cannot 
be  construed  to  mean  "gold  dollars  of  the 
lawful  money  or  current  coin  of  the  United 
States"  or  other  countriea  Lavarre  v.  State, 
1  Tex.  App.  685,  687. 

GOLD  DUST. 

Gold  dust  is  not  cash  withhi  the  mean- 
ing of  a  contract  calling  for  the  payment  of 
cash,  since  the  price  of  gold  dust  Is  con- 
stantly fluctuating  in  its  market  value.  It 
is  an  article  of  traffic  like  merchandise.  Gun- 
ter  V.  Sanchez,  1  CaL  45,  49. 


GONORRHEA. 

*  Gonorrhea  is  a  loathsome  disease  with- 
in the  meaning  of  the  statute  entitling  the 
wife  to  a  divorce  on  the  ground  that  the 
husband  has  contracted  a  loathsome  disease. 
Boughner  v.  Boughner  (Ky.)  41  8.  W.  26, 
27. 


GOOD. 

See  "As  Good  As.*^ 

Aooeptance  Imported. 

"By  the  law  merchant  of  this  country 
the  certificate  of  a  bank  that  a  check  Is 
good  is  equivalent  to  acceptance.  It  implies 
that  the  check  is  drawn  upon  sufficient  funds 
in  the  hands  of  the  drawee,  that  they  have 
been  set  apart  for  its  satisfaction,  and  that 
they  shall  be  applied  whenever  the  check  Is 
presented  for  payment  It  Is  an  undertaking 
that  the  check  is  good,  and  this  agreement 
Is  as  binding  on  the  bank  as  its  notes  of 
eirculation,  a  certificate  of  deposit  payable  to 
the  order  of  the  depositor,  or  any  other 
obligation  it  can  assume.  The  object  of  cer^ 
tifying  a  check  as  regards  both  parties  is  to 
enable  the  holder  to  use  It  as  money."  Mer- 
chants' Nat.  Bank  of  Boston  v.  State  Nat 
Bank  of  Boston,  77  U.  S.  (10  Wall.)  604,  645, 
19  L.  Ed.  1008;  WUlets  v.  Phoenix  Bank,  11 
N.  Y.  Leg.  Obs.  211,  215;  Meads  v.  Mer- 
chants' Bank  of  Albany,  25  N.  T.  143,  147, 
82  Am.  Dec.  881;  Girard  Bank  v.  Bank  of 
Penn  Tp.,  89  Pa.  92,  99,  80  Am.  Dec.  507. 

The  customary  certification  "Good"  on 
a  note  by  a  bank  at  whose  place  of  business 


the  note  is  made  payable  should  be  construed 
to  give  information  merely  that  the  maker 
has  funds  In  the  bank  to  meet  the  notei 
and  not  as  a  binding  obligation  of  the  bank. 
Such  information  may  also  be  furnished 
verbally  or  by  letter,  as  well  as  a  memo- 
randum on  the  note,  the  efiTect  in  each  case 
being  the  same.  Irving  Bank  v.  Wetherald, 
36  N.  Y.  335. 

The  words  "good  for  the  sum  expressed," 
when  placed  on  a  check  by  the  drawee,  con- 
stitute an  undertaking  by  the  drawee  that 
the  paper  will  be  paid  on  presentation,  and 
is  indorsed  on  the  check  with  a  view  to  its 
circulation,  and  to  cause  it  to  pass  from  hand 
to  hand  upon  the  strength  of  such  indorse- 
ment The  words  also  import  that  the  draw- 
er has  funds  or  means  convertible  Into  funds 
in  the  bands  of  the  drawee  at  the  time, 
which  shall  be  retained  and  devoted  to  the 
payment  of  the  paper  on  presentation.  A 
check  so  indorsed  is  known  as  a  "certified 
check."  Farmers'  &  Mechanics'  Bank  of 
Kent  County  v.  Butchers'  &  Drovers'  Bank, 
28  N.  Y.  425,  427. 

Aversffe  distiagulslied* 

See  "Average." 

As  dear. 

The  word  "good"  In  a  vendor's  contract 
to  convey  a  good  title  comprehends  all  that 
the  word  "clear"  does,  and  therefore  there 
is  no  strength  to  any  argument  based  on  the 
Intention  of  the  parties,  as  shown  from  the 
fact  that  the  word  "clear"  in  the  original 
draft  of  the  contract  was  stricken  out,  and 
the  word  "good"  Inserted.  Such  change  does 
not  show  that  the  parties  did  not  intend  that 
the  title  should  be  conveyed  free  from  all 
incumbrances.  Oakey  v.  Cook,  7  AtL  495, 
503,  41  N.  J.  Eq.  (14  Stew.)  350. 

• 
As  eoUeotiUe. 

"Good,"  as  used  in  a  warranty  of  a  note 
as  being  good,  means  that  the  note  is  col- 
lectible, and  not  that  it  will  be  paid  on  de- 
mand. Curtis  V.  Smallman  (N.  Y.)  14  Wend. 
231,  232. 

The  indorsement,  "X  warrant  this  note 
good,"  means  that  it  is  collectible;  that 
the  maker  is  responsible;  and  is  not  an  ac- 
knowledgment that  the  note  will  be  promptly 
paid  at  maturity,  making  it  incumbent  on 
the  owner  of  such  note  and  guaranty,  in 
order  to  charge  the  grantor,  to  prove  by  legal 
evidence  that  the  maker  was  not  responsible. 
Cowles  V.  Pick,  10  Atl.  569,  570,  55  Conn. 
251. 

A  guaranty  that  a  note  Is  good  "Is  in 
law  a  contract  that  the  maker  is  solvent, 
and  that  the  amount  can  be  collected  by  due 
course  of  law."  Cooke  v.  Nathan  (N*  T.)  Id 
Barb.  342,  344. 
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An  award  of  referees  for  a  certain  sum 
of  sterling  money  of  Great  Britain,  payable 
in  "good  and  safe  sterling  bills  of  exchange 
on  England  or  Holland/*  means  such  bills 
of  exchange  as  would  be  honored  and  paid 
in  either  of  those  states  by  the  drawee  on 
casing  proper  diligence  and  legal  means. 
Warder  v.  Whitall,  1  N.  J.  Law  (Ooxe)  84. 

A  contract  to  pay  a  certain  sum  in  good 
notes,  which  shall  be  due,  and  which  shall 
provide  for  attorney's  fees  for  collecting  the 
same,  ipeans  notes  which  are  collectible  by 
legal  proceedings,  and  is  not  limited  to  mer- 
cantile paper  which  will  be  promptly  met 
and  paid  at  maturity,  and  hence  a  note  se- 
cured by  mortgage  is  a  good  note,  though  the 
makers  are  insolvent  Polk  v.  Frash,  61 
Ind.  206,  210,  28  Am.  Rep.  669. 

By  a  writing,  "I  hereby  guarantee  tliis 
note  good  until  January  1,  1850,"  the  guar- 
antor does  not  promise  to  pay  the  note  on 
that  date,  nor  that  it  should  be  paid  by  the 
makers.  It  is  an  obligation  on  his  part, 
having  relation  merely  to  the  solvency  and 
ability  of  the  makers  to  pay  the  note;  In 
other  words,  he  agreed,  that  during  the  pe- 
riod mentioned  in  the  guaranty  the  makers 
of  the  note  should  be  in  that  condition  that 
payment  of  the  note  could  be  enforced 
against  them  if  legal  diligence  was  used  for 
that  purpose.  The  note  was  good  if  during 
that  period  they  had  the  means  of  payment, 
or  if  payment  could  be  enforced  by  legal 
measures.  The  liability  of  the  guarantor 
commenced  when  that  degree  of  insolvency 
on  the  part  of  the  makers  existed  wliich 
rendered  them  unable  to  pay  the  note,  or 
the  holder  to  collect  it.  Hammond  v.  Oham- 
berlin,  26  Vt  406,  412. 

As  flnaneially  responsible. 

In  Weil  V.  Schwartz,  21  Mo.  App.  372, 
it  was  held  that,  where  an  inquiry  was 
made  of  one  whether  another  was  good  for 
a  bill  of  $400,  the  word  "good"  meant  sol- 
vent Felix  v.  Shirey,  60  Mo.  App.  621, 
624. 

"Good,"  as  used  in  an  inquiry  by  one 
man  of  another  whether  a  third  party  is 
good  for  a  bill  of  goods,  has  reference  only 
to  the  financial  responsibility  of  the  debt- 
or, and  the  ability  of  a  creditor  to  make  his 
debt  by  legal  process  in  the  ordinary  form. 
It  does  not  refer  to  the  moral  character  and 
trustworthiness  of  the  party.  Weil  v. 
Schwartz,  21  Mo.  App.  372,  380. 

"Good,"  as  used  in  a  representation  that 
a  note  is  good,  means  that  the  maker  of 
the  note  is  responsible.  Weeks  t.  Burton, 
7  Vt  67,  70. 

As  Konnine. 

In  an  indictment  for  obtaining  money 
under  false  pretenses,  which  states  that  de- 


fendant did  unlawfully,  knowingly,  deslg^i- 
edly,  and  falsely  pretend  that  a  certain  pa- 
per was  a  good  negotiable  promissory  note 
and  bank  bill,  "good"  is  to  be  construed  bm 
meaning  that  the  note  and  bank  bill  wsls 
genuine,  rather  than  an  expression  of  it  be- 
ing available  to  insure  payment  "Taking 
the  words  in  their  ordinary  meaning,  -we 
think  the  indictment  describes  not  the  genu- 
ine note  of  a  worthless  bank,  but  a  note  not 
the  genuine  note  of  any  bank;  that  is,  either 
a  counterfeit  note  of  some  real  bank,  at  a 
paper  bearing  the  resemblance  of  a  bank 
note,  but  purporting  to  be  of  some  bank 
having  no  real  existence."  Gommonwealtb 
V.  Stone,  45  Miss.  (4  Mete.)  43,  48. 

As  Kood  In  law. 

"Good,"  as  used  in  an  admission  by  tbe 
plaintiffs,  on  a  trial  to  recover  possession 
of  land,  that  a  certificate  of  entry  was  good, 
means  good  in  law,  in  contradistinction  to 
that  which  is  deemed  fraudulent  in  law. 
Howard  v.  Perry,  7  Tex.  259,  26a 

In  a  prosecution  for  rape  the  defendant 
asked  the  court  to  instruct  the  jury  as  to  the 
legal  presumption  arising  from  the  conduct 
of  the  prosecutrix,  such  as  failure  to  resist 
or  make  an  outcry.  The  court  modified  the 
instruction  requested  as  to  such  presumption 
by  adding  the  words,  **Unless  there  was  a 
good  excuse,"  etc.  Held,  that  such  modifica- 
tion was  erroneous,  since  "good  excuse,"  as 
there  used,  could  only  mean  a  legal  ex- 
cuse, and  a  legal  excuse  presents  a  question 
of  law.  The  court  should  have  added  in- 
stead of  the  words  "good  excuse"  what  in 
law  in  the  particular  Instance  constituted  a 
legal  excuse,  leaving  the  jury  to  find  wheth- 
er the  requisite  facts  predicated  were  prov- 
ed; as,  for  instance,  that  the  prosecutrix 
was  paralyzed  by  fear,  or  by  the  superior 
strength  of  the  defendant  But  It  should 
not  have  been  left  to  the  jury  to  find  ^hat 
would  constitute  a  good  excuse  for  doing 
or  omitting  to  do  an  act,  without  any  direc- 
tion as  to  what  in  law  would  constitute  a 
good  excuse.  Austlne  v.  People,  110  III.  248, 
254. 

"Good,"  as  used  in  Gen.  St  c  105,  I  5, 
declaring  that  no  contract  for  the  sale  of 
goods  shall  be  "allowed  to  be  good"  unless 
the  buyer  accepts  and  receive  part,  or  gives 
earnest,  or  there  is  some  memorandum, 
means  good  for  the  purpose  of  a  recovery  un- 
der it  Townsend  v.  Hargraves,  118  Mass. 
325,  334. 

As  suitable,  proper* 

"Good  watch,"  in  an  answer  to  a  ques- 
tion in  an  application  for  fire  insurance  as 
follows:  "Is  a  watch  kept  upon  the  premises 
during  the  night?  Is  any  other  duty  requir- 
ed of  the  watchmen  than  watching  for  tbe 
safety  of  the  premises?*'  that  a  "good  watch 
kept  men  usually  at  work,  watchmen  work 
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at  the  saws,"  ii  equivalent  to  a  "watch  suita- 
ble, proper,  and  adapted  to  the  exigency 
of  the  case."  Parker  y.  Bridgeport  Ina.  Ck)., 
76  Masa.  (10  Gray)  802,  804. 

Warranty  not  imported. 

An  affirmation  by  a  vendor  that  the  ar- 
ticles he  has  for  sale  or  sells  are  good  does 
not  amount  to  warranty  of  the  quality  of 
the  goods  sold.  It  is  not  an  affirmation  of 
any  particular  quality;  hence  the  vendor  is 
not  liable  if  the  goods  turn  out  not  to  be 
good.  The  language  merely  imports  an  opin- 
ion. Barrett  v.  Hall  (Vt.)  1  Aikens,  268, 
271. 

A  written  instrument,  which,  after  the 
date,  reads,  "We  agree  to  put  on  board  the 
brig  Charlotte  200  dozen  good  fine  wine  and 
send  the  same  to"  a  specified  address,  "and 
we  acknowledge  to  have  received  our  full 
pay  for  the  above  wines,*'  does  not  constitute 
a  warranty  of  the  quality  of  the  wines.  The 
instrument  does  not  purport  to  be  a  contract 
of  sale,  but  it  presupposes  a  sale  already 
made,  and  is  of  itself  a  promise  and  under- 
taking to  ship  the  wines  to  the  address  nam- 
ed. There  is  no  doubt  that  in  a  contract  of 
sale  words  of  description  are  held  to  con- 
stitute a  warranty  that  the  articles  sold 
are  of  the  species  and  quality  so  described. 
But  the  warranty  must  be  upon  the  sale,  and 
one  of  the  terms  of  the  contract  of  sale.  Any 
subsequent  or  collateral  contract  of  warran- 
ty must  arise  from  an  express  promise  or 
undertaking  to  warrant,  and  that  upon  a  new 
consideration  distinct  from  that  of  the  sale 
Itself.  Hogins  y.  Plympton,  28  Mass.  (11 
Pick.)  07,  09. 

Where  the  seller  of  a  horse  which  was 
exposed  to  the  purchaser's  inspection  stated 
that  the  eyes  of  the  horse  were  good  as  any 
horse's  eyes  In  the  world,  the  expression  did 
not  amount  to  a  warranty  of  the  horse's 
eyes.  House  y.  Fort  (Ind.)  4  Blackf.  293, 
294. 

GOOD  Ain>  CIiEAB  TITLE. 

A  vendor's  contract  to  furnish  an  ab- 
stract of  title  showing  a  "good  and  dear 
title"  free  from  defects  is  not  performed 
if  the  abstract  shows  defects  which  may 
or  may  not  exist  In  the  title  as  tested  by 
the  original  records,  and  an  incumbrance 
which  may  or  may  not  be  barred  by  limita- 
tion.   Kane  v.  Rlppey,  88  Pac.  936,  24  Or. 


GOOD  AND  COIXEOTIBLE  NOTE. 

See  "Ck>od  and  Sufficient  Note.** 

A  guaranty  that  a  note  is  "good  and 
eollectlble"  means  that  it  Is  capable  of*  being 
collected.  Such  a  guaranty  does  not  re- 
fulie  the  obtaining  of  a  Judgment  and  the 


return  of  an  unsatisfied  execution  to  ren- 
der the  guarantor  liable  thereon.  Sanford 
V.  Allen,  55  Mass.  (1  Oush.)  478,  475. 

The  term  "good  and  collectible,"  as  used 
in  a  guaranty  of  a  note,  requires  the  person 
taking  the  security  to  resort  to  legal  meas- 
ures within  a  reasonable  time,  and  to  pur- 
sue them  with  common  diligence  until  the 
final  event  is  thereby  completed.  Wheeler  v. 
Lewis,  11  Vt  266. 

A  guaranty  of  a  note  as  follows:  "I 
warrant  this  note  good  and  collectible  for  two 
years  from  date,"  means  that  the  note  shall 
be  and  remain  "good  and  collectible"  for  the 
full  period  of  two  years.  Bull  v.  Bliss,  30  Y t 
127,  131;  Marsh  t.  Day,  35  Mass.  (X8  Pick.) 
321,  822. 

The  expression,  "I  hereby  warrant  the 
within  note  good  and  collectible  until  paid," 
Is  a  waiver  of  legal  process  and  the  usual 
requirements  as  to  diligence  In  proceeding 
against  the  maker,  and  the  guarantor  is  lia- 
ble, though  demand  la  not  made  or  suit  In- 
stituted against  the  maker  within  a  reason- 
able time.  Lemmon  y.  Strong,  13  AtL  140, 
142,  55  Conn.  443. 

A  guaranty  of  promissory  notes  as  good 
and  collectible,  which  is  executed  before  the 
maturity  of  the  notes,  means  good  and  col- 
lectible at  the  date  of  their  maturity.  Dana 
V.  Conant,  30  Vt  246,  258. 

GOOD  AlVD  OOMFORTABI.E  SUPPORT 
AlVD  MAINTENAHCE. 

A  will  bequeathing  to  the  testator's  wid- 
ow "a  good  and  comfortable  support  and 
maintenance"  both  as  to  food  and  clothing 
and  nursing  in  health  and  sickness,  includes 
a  proper  supply  of  fuel  and  the  necessary 
expenses  of  keeping  the  house  in  a  tenanta- 
ble  and  comfortable  condition.  Ck>nant  v. 
Stratton»  1Q7  Mass.  474,  484. 


GOOD      AND      COl 
HOUSE. 


COURT 


A  "good  and  convenient  courthouse"  may 
necessarily  mean  a  courthouse  with  shade 
trees  surrounding  it,  and  therefore  a  stat- 
ute requiring  the  board  of  supervisors  of 
each  county  to  keep  in  repair  a  good  and 
convenient  courthouse  may  be  construed  to 
be  an  authorization  for  the  making  of  an 
appropriation  for  shade  trees  on  the  court- 
house grounds.  AUgood  v.  Hill,  64  Miss.  666, 
667. 

GOOD  AND  LAWFUI.  FENCE. 

The  term  "good  and  lawful  fence"  in  a 
statute  imposing  a  liability  for  stock  killed 
ijD  the  operation  of  a  railroad,  containing  a 
proviso  that  the  act  shall  not  apply  to  any 
company  whose  road  la  Inclosed  with  a  good 
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and  lawful  fence  to  prevent  such  animals 
from  being  on  said  road,  means  a  fence  suffi- 
cient tp  prevent  the  animals  from  going  on 
the  track.  Atchison,  T.'  &  8.  F.  B.  Co.  v. 
Jones,  20  Kan.  527,  529.  The  words  "good 
and  lawful  fence,"  as  so  used  are  to  be  con- 
strued in  connection  with  the  fence  law  in 
force.  In  other  words,  railroad  companies 
are  not  required  to  build  different  fences 
from  other  parties.  The  fence  spoken  of 
in  the  stock  law  is  no  different  or  more  ex- 
pensive than  that  mentioned  in  the  general 
law  defining  a  legal  and  sufficient  fence. 
In  townships  where  hogs  are  permitted  to 
run  at  large,  the  bottom  rail,  board,  or  plank 
of  which  the  fence  is  composed  shall  not  be 
more  than  six  inches  from  the  ground.  In 
other  townships  it  shall  not  be  more  than  two 
feet  In  the  law  there  is  no  prohibition 
against  building  fences  of  rail  or  timber,  and 
when  constructed  of  this  material  they  are 
lawful  fences.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tates,  21  Kan.  6ia-620. 

GOOD  Ain>  XiAWFUI.  MEN. 

A  record  stating  that  the  grand  Jury 
returning  a  certain  indictment  is  composed 
of  good  and  lawful  men  means  that  the  men 
composing  the  grand  jury  have  all  the  quali- 
fications required  by  law.  Bonds  v.  State, 
8  Tenn.  (1  Mart  &  T.)  143,  146;  State  v. 
Price,  U  N.  J.  Law  (6  Halst)  203,  209;  Jer- 
ry  V.  State  (Ind.)  1  Blackf .  395,  896. 

GOOD  AND  XiAWFUI.  REASONS. 

An  order  by  a  trial  Judge  appointing  an- 
other judge  to  try  a  cause,  which  recites 
that  the  presiding  judge  refuses  to  try  such 
cause  for  "good  and  lawful  reasons,"  will 
be  construed  to  mean  some  one  of  the  causes 
q;)ecifled  in  Act  March  1,  1885,  which  pro- 
vides that  in  certain  specified  cases  it  shall 
be  lawful  for  the  presiding  judge,  in  his 
discretion,  to  decline  to  preside-  during  the 
trial  of  a  cause.  Leonard  v.  Blair,  59  Ind. 
510,  514. 

GOOD  AND  BCABKETABI.E  TITLE. 

Where  land  is  conveyed  under  and  sub- 
ject to  the  condition  that  no  mill,  factory, 
brewery,  or  distillery  shall  be  erected  there- 
on, the  title  of  the  grantee  thereto  cannot 
be  regarded  as  "good  and  marketable."  Bat- 
ley  T.  Foerderer,  29  Atl.  868,  870,  162  Pa. 
460. 

GOOD  AND  MEBOHANTABIiE  CATTIiE. 

A  contract  for  the  delivery  of  good  and 
merchantable  cattle  did  not  mean  cattle 
which,  at  the  time  of  the  delivery,  were 
merely  in  such  a  condition  and  of  such  an 
appearance  as  to  be  salable,  hut  meant 
cattle  which  were  sound  and  free  from  ex- 


isting disease.    Parks  v.  O'Connor,  8  S.  W. 
104,  108,  70  Tex.  877. 

GOOD  AND  PEBFEOT  DEED. 

A  contract  for  the  sale  of  land,  where- 
in the  vendor  stipulated  that  he  would  make 
a  good  and  sufficient  deed,  meant  that  tie 
would  give  a  good  and  perfect  title  to  tbe 
land.  Greenwood  v.  Ligon,  18  Miss.  (lO 
Smedes  &  M.)  615,  617,  48  Am.  Dec.  775. 

A  covenant  requiring  a  vendor  to  make 
a  good  and  perfect  deed  does  not  mean  a 
deed  good  in  form  only,  but  requires  the  veii> 
dor  to  give  good  title.  Feemster  v.  May,  21 
Miss.  (13  Smedes  &  M.)  275,  277,  53  Am.  Dec 
83. 

GOOD  AND  PEBFEOT  TITLE. 

A  contract  to  execute  a  conveyance  vest- 
ing in  the  purchaser  a  good  and  perfect  title 
to  the  property  conveyed  means  one  which 
is  not  only  good  in  point  of  fact,  but  also 
one  apparently  perfect  when  exhibited;  that 
is,  free  from  any  reasonable  objection.  It  is 
not  sufficient  that  it  can  be  shown  to  be  good 
as  the  result  of  an  action  instituted  for  the 
purpose  of  reforming  defects  existing  in  any 
deed  which  is  necessary  to  make  the  chain 
of  title  complete.  Peckham  v.  Stewart,  31 
Pac.  928,  929,  97  Cal.  147. 

The  charter  of  an  Insurance  company 
provided  that  no  insurance  effected  on  any 
property  should  be  valid  unless  he  has  a 
"good  and  a  perfect  title"  thereto  at  the 
time  of  effecting  such  insurance,  or  unless 
the  true  title  of  the  insured  to  the  same,  and 
the  incumbrances,  if  any,  be  fully  disclosed, 
etc.  Held,  that  the  term  "good  and  perfect 
title"  should  be  construed  to  mean  a  perfect 
title  which  is  good  both  at  law  and  in  equity, 
and  a  good  title  in  equity  alone  to  the  prop- 
erty was  not  sufficient  within  the  terms  of 
the  charter,  and  hence  where  a  mortgagee  of 
the  insured  premises  declared  that  he  had  no 
interest  in  the  premises  to  the  insured,  so 
that  the  mortgagee  would  be  estopped  from 
making  any  subsequent  claim  to  the  prop- 
erty as  against  the  plaintiff  or  any  one  claim- 
ing under  him,  it  did  not  create  a  good  and 
perfect  title  in  the  plaintiff  which  he  could 
avail  himself  of  in  the  suit  on  the  policy. 
Warner  v.  Middlesex  Mut  Assur.  Ck).,  21 
Conn.  444,  449. 

GOOD  AND  SUFITOIENT  OAVSE. 

Other   good   and   sufficient   cause,   see 
"Other." 

Under  Horner's  Ann.  St  1897,  |  6436. 
providing  that  where  a  receiver  neglects  to 
pay  taxes  on  property  he  may  be  cited  to 
show  cause  why  such  taxes,  with  penalty, 
should  not  be  paid.  It  was  a  good  and  suffl* 


GOOD  AND  SUFFIOI£NT  CAUSB     3109    GOOD  AND  SUFFICIENT  DEBD 


dent  cause  that  tbe  receiver  had  sold  the 
property,  which  was  realty,  by  the  court's 
order  aud  approval,  and  that  the  purchaser 
had  taken  it  subject  to  taxes.  The  statute 
was  intended  to  secure  a  short  and  simple 
method  of  enforcing  the  taxes  due  upon  prop- 
erty in  cnstodia  legis,  and  to  enable  the  court 
in  whose  custody  the  property  should  be  held 
not  only  to  Judge  with  considerable  discre- 
tion as  to  what  should  constitute  good  and 
sufficient  cause  for  the  failure  of  its  officer, 
but  to  punish  a  fUlure  without  such  cause 
by  denying  a  credit  for  the  sum  which  might 
be  ordered  paid.  Stetson  v.  Rochester  Shoe 
Go^  52  N.  B.  140,  150,  151  Ind.  575. 

The  term  "good  and  sufficient  cause"  in 
a  will  appointing  one  of  several  heirs  as  trus- 
tee, but  giving  the  power  to  other  heirs  to 
remove  him  for  good  and  sufficient  cause,  is 
not  limited  to  such  cause  as  would  be  deem- 
ed by  a  court  of  equity  to  be  good  and  suf- 
ficient, but  the  heirs  have  the  power  to  de- 
termine the  sufficiency  of  the  cause,  being 
subject  only  to  the  restraining  power  of  a 
court  of  equity  against  the  abuse  of  it  May 
T.  May,  17  Sup.  Ct  824,  827,  167  U.  S.  810, 
42  L.  Ed.  179. 

GOOD   AND   SUFFICIENT   COUBT- 
HOVSE. 

Where  the  Legislature  Imposed  on  the 
police  Jury  of  a  parish  the  obligation  to  pro- 
vide a  good  and  sufficient  courthouse,  it  did 
not  mean  that  a  house  should  be  rented,  nor 
a  log  house  nor  a  frame  house  built,  nor  any 
other  makeshift,  but  it  meant  a  permanent 
and  substantial  courthouse  giving  promise 
of  durability,  and  in  keeping  with  the  dig- 
nity of  the  people  and  the  solemnity  of  the 
rites  to  whose  uses  It  would  be  dedicated. 
State  ex  rel.  Enoilman  v.  King,  83  South.  776, 
781,  109  La.  789. 

GOOD  AND  SUFFICIENT  DEED. 

The  term  "good  and  sufficient  deed,"  as 
used  in  a  contract  to  convey  real  estate,  re- 
lates only  to  the  validity  of  the  deed  to  pass 
the  title  which  the  vendor  has,  and  does  not 
imply  that  the  title  is  valid,  or  free  from 
Incumbrances.  Tinney  v.  Ashley,  82  Mass. 
(15  Pick.)  546,  552,  26  Am.  Dec.  620;  Bar- 
row V.  Bispham,  11  N.  J.  Law  (6  Halst) 
110;  Brown  v.  Covlllaud,  6  Cal.  666,  573. 
A  covenant  to  execute  a  good  and  sufficient 
deed  does  not  mean  that  a  perfect  title  is  to 
be  conveyed,  but  that  the  deed  is  to  contain 
good  and  sufficient  covenants.  Clute  v.  Rob- 
Ison  (N.  Y.)  2  Johns.  595,  611;  Gazley  v.  Price 
(N.  Y.)  16  Johns.  267,  209. 

In  a  contract  for  the  sale  of  land  call- 
ing for  a  good  and  sufficient  warranty  deed, 
the  words  "good  and  sufficient*'  relate  only 
to  the  validity  of  the  deed  to  pass  the  title 
which  the  defendants  had  to  the  plaintiff, 
and  do  not  imply  that  their  title  was  valid, 


or  that  it  was  free  from  incumbrances. 
Louisville  &  N.  R.  Go.  v.  Shepard,  28  South. 
202,  203,  126  Ala.  416. 

A  bond  conditioned  on  the  defendant's 
selling  and  conveying  to  plaintiff  a  certain 
quantity  of  land  by  a  "good  and  sufficient 
deed"  should  be  construed  as  having  refers 
ence  to  the  form  of  the  deed  and  its  execu- 
tion, and  not  to  the  title.  If  the  deed  was 
of  a  proper  form,  and  regularly  executed, 
and  the  grantor  was  seised,  so  that  the  land 
was  conveyed  by  it,  the  condition  was  per- 
formed.   Aiken  v.  Sanford,  5  Mass.  494,  409. 

Ooaveyaaee  la  fee. 

An  agreement  made  by  the  owner  of 
land  with  the  turnpike  company  to  grant 
land  for  the  company's  use,  on  condition 
that  the  road  be  located  on  a  particular  route, 
and  covenanting  to  rent  so  much  land  as  the 
road  should  occupy,  and  to  execute  a  good 
and  sufficient  deed  for  the  same,  meant  a 
conveyance  in  fee,  and  not  merely  for  the 
time  the  charter  had  to  run.  New  Barbadoes 
Toll  Bridge  Co.  v.  Veerland,  4  N.  J.  Bq.  (3 
H.  W.  Green)  157,  162. 

In  a  contract  to  procure  from  a  third 
person  "a  good  and  sufficient  warranty  deed 
of  conveyance  in  the  law  of  fee  simple  of 
the.  premises,"  the  term  means  a  good  and 
sufficient  d^ed  to  convey  an  estate  in  fee 
simple  In  the  land,  a  conveyance  operative 
upon  the  title  and  effectual  to  transfer  it 
immediately  to  the  purchaser.  Carpenter  v. 
Bailey  (N.  Y.)  17  Wend.  244,  246. 

A  contract  to  make  a  good  and  sufficient 
deed  means  a  deed  conveying  the  fee  sim- 
pie  with  covenant  of  warranty.  Tremain  v. 
Liming  (Ohio)  Wright,  644. 

Where  the  defendant,  by  a  written 
agreement,  in  consideration  of  a  sum  of 
money,  admitted  to  have  been  paid  by  the 
plaintiff,  agreed  to  execute  to  him  a  good 
and  sufficient  deed  of  a  particular  pew  in  a 
church,  and  it  appeared  that  the  church  was 
built  pursuant  to  articles  of  subscription,  by 
the  terms  of  which  the  pews  were  all  to  be 
leased  in  perpetuity,  subject  to  an  annual 
rent,  and  that  the  religious  society  gave  no 
title  to  pews  other  than  such  leases  reserv- 
ing rent,  and  that  the  plaintiff,  at  the  time 
the  agreement  was  made,  had  knowledge  of 
these  facts,  held,  notwithstanding,  that  the 
plaintiff  was  not  obliged  to  accept  such  lease 
as  a  performance  of  the  defendant's  agree- 
ment   Foote  V.  West  (N.  Y.)  1  Denio,  544. 

OoTenaats  of  warranty. 

A  bond  to  make  a  good  and  sufficient 
deed  to  lands  requires  a  general  warranty. 
Fleming  v.  Harrison's  Devisees,  5  Ky.  (2 
Bibb)  171,  174,  4  Am.  Dec,  691. 

The  term  "good  and  sufficient  deeds  of 
conveyance,"  in  a  statute  empowering  ad- 
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ministrators  and  executors  to  make  good  and 
sufficient  deeds  of  conveyance,  means  that 
the  deeds  shall  not  only  be  good  and  suffi- 
cient to  convey,  but  shall  also  contain  the 
usual  covenants  against  defects  in  title. 
Sumner  v.  Williams,  8  Mass.  162,  181,  5  Am. 
Dec  88. 

An  undertaking  to  sell  and  convey  by 
good  and  sufficient  warranty  deed  requires 
the  making  of  a  deed  with  statutory  cove- 
nants. Whicker  v.  Hushaw,  64  N.  E.  460, 
461,  159  Ind.  1  (citing  Clark  v.  Redman 
[Ind.]  1  Blackf.  379;  Linn  v.  Barkey,  7  Ind. 
69;  Bethell  v.  Bethell,  92  Ind.  318). 

The  agreement  to  convey  by  a  good  and 
sufficient  deed  of  conveyance  calls  for  a  deed 
with  the  usual  covenant.  Fleckten  v.  Spicer, 
65  N.  W.  926,  927,  63  Minn.  454. 

Good  title. 

A  contract  covenanting  to  deliver  a  good 
and  sufficient  deed  with  covenants  of  war- 
ranty relates  to  something  more  than  the 
form  of  the  Instrument ;  It  relates  to  the  ti- 
tle, and  Imports  an  understanding  to  convey 
a  good  title.  Tindall  v.  Oonover,  21  N.  J. 
Ijaw  (1  Zab.)  651,  654;  Conover  v.  Tindall, 
20  N.  J.  Law  (Spencer)  513,  516;  Everson 
V.  Kirtland  (N.  Y.)  4  Paige,  628,  638,  27  Am. 
Dec.  91. 

A  contract  by  which  a  vendor  was  bound 
to  convey  land,  the  title  to  be  a  good  and 
sufficient  deed,  meant  that  a  good  title  should 
be  conveyed  by  deed,  and,  if  the  vendor 
had  no  title,  the  purchaser  was  not  bound 
to  receive  a  deed  from  him,  with  whatever 
formality  executed,  or  by  whatever  cove- 
nants secured.  Brown  v.  Gammon,  14  Me.  (2 
Shep.)  276,  280. 

A  contract  to  give  a  good  and  sufficient 
deed  of  land  is  not  satisfied  by  a  deed  con- 
veying covenants  of  warranty  and  against 
incumbrances,  where  the  grantor  has  not  the 
legal  title  to  the  premises.  Fletcher  v.  But- 
ton, 4  N.  Y.  (4  Comst)  3«6,  400. 

In  construing  a  contract  to  convey  land 
by  good  and  sufficient  deed.  Chancellor  Kent 
said  that:  "A  covenant  to  execute  and  de- 
liver a  good  and  sufficient  deed  of  a  piece  of 
land  does  not  mean  merely  a  conveyance 
good  in  point  of  form.  That  would  be  a 
covenant  without  substance.  But  it  means 
an  operative  conveyance;  one  that  carries 
with  It  a  good  and  sufficient  title  to  the  lands 
to  be  conveyed."  Clute  v.  Robison  (N.  Y.) 
2  Johns.  595,  618. 

A  good  and  sufficient  deed,  within  the 
meaning  of  a  contract  to  convey  real  es- 
tate by  such  a  deed,  Imports  that  the  vendor 
is  to  furnish  a  good  title  to  the  land  in  ques- 
tion; and  this  rule  is  not  affected  by  the 
fact  that  a  defect  in  title  might  have  been 
discovered  at  the  time  of  entering  into  the 
contract  to  purchase  by  an  examination  of 
tiM  public  records,  as  the  vendee  la  not 


bound,  as  between  himself  and  the  vendor, 
to  search  the  records  for  defects  of  title. 
Burwell  v.  Jackson,  9  N.  Y.  (5  Seld.)  535, 
545 ;  Story  v.  Conger,  86  N.  Y.  673,  675.  98 
Am.  Dec.  546. 

A  contract  for  the  sale  of  real  estate,  by 
which  the  vendor  agreed  to  execute  and  de- 
liver to  the  purchaser  a  good  and  sufficient 
warranty  deed  in  fee-simple,  free  from  all 
incumbrances,  meant  a  deed  not  only  suffi- 
cient in  form,  but  one  which  would  pass  the 
title  free  from  incumbrances ;  so  that,  if  the 
vendor  had  no  title,  or  the  land  was  incum- 
bered, the  tender  of  a  deed  containing  the 
specified  covenant  was  not  a  compliance. 
Cogan  V.  Cook,  22  Minn.  137,  139,  140. 

Ordinarily,  when  a  person  sells  and 
agrees  to  convey  land  to  another  by  good 
and  sufficient  deed  In  fee  simple,  and  when 
there  are  no  circumstances  to  take  the  case 
out  of  the  general  rule,  the  words  are  held 
to  mean  a  perfect  title,  both  legal  and  equi- 
table. But  where  the  vendee  has  notice  and 
knowledge  of  the  condition  of  the  title, 
knows  that  the  title  is  perfect  in  the  vendor 
with  the  exception  of  the  issuance  of  the 
patent,  goes  into  possession  of  the  property, 
makes  improvements  thereon,  makes  pay- 
ments, asks  for  and  is  given  an  extension  of 
time  in  which  to  make  his  final  payment, 
and  when  this  extension  has  expired  asks 
for  and  offers  a  bonus  of  $500  for  further 
extension  when  he  knows  patents  have  not 
issued,  and  his  time  has  expired,  such  facts 
show  clearly  that  t^e  parties  themselves  not 
only  intended  that  the  contract  to  convey  by 
good  and  sufficient  deed  in  fee  simple  meant 
such  title  as  the  vendor  could  convey,  and 
that  the  vendee  was  to  rely  on  the  cove- 
nant contained  in  the  deed  to  indemnify  him- 
self against  loss  by  reason  of  no  issuance 
of  patent,  but  also  that  the  parties  them- 
selves so  construed  It  by  their  subsequent 
acts  and  conduct.  Bash  v.  Cascade  Min.  Co., 
70  Fac.  487,  29  Wash.  50. 

GOOD  AND  SUFFICIENT  FENCE. 

A  good  and  sufficient  fence,  within  the 
stock  law.  Is  a  fence  sufficient  to  turn  ordi- 
nary cattle.    Headen  v.  Rust,  89  111.  186,  188. 

A  good  and  sufficient  fence  which  a  rail- 
road Is  required  to  erect  along  its  right  of 
way  must  be  not  merely  one  which  will  turn 
ordinary  stock,  for  a  slight  barrier  might  do 
that,  but  one  which  will  turn  stock  even 
though  to  some  extent  unruly.    Chicago  & 

A.  E.  Co.  V.  Utiey,  38  111.  410,  414;  Chicago. 

B.  &  Q.  B.  Co.  V.  Bryant,  29  111.  App.  17, 
20. 

GOOD  AND  SUFFICIENT  NOTE. 

See  "Good  and  Ck)llectible  Nota" 

Where  a  contract  called  for  payment  to 
be  made  by  a  good  and  sufficient  note,  such 
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phrase  meant  Buch  a  note  as  the  payee  could 
get  his  money  on,  which  could  be  readily  dis- 
counted at  some  bank  where  the  parties  re- 
sided. Armstrong  v.  Andrews,  109  Mich.  637, 
639,  e?  N.  W.  667. 

GOOD  AND  SUFFICIENT  SEOUBITT. 

An  award  of  the  possession  of  certain 
premises  upon  the  giving  of  good  and  suffi- 
cient security  for  the  payment  of  specified 
sums  at  certain  periods,  is  void  for  uncer- 
tainty when  it  does  not  define  the  nature  of 
the  security,  and  whether  it  was  to  consist 
of  real  or  personal  security,  or  to  what  ex- 
tent Jackson  y.  De  Long  (N.  Y.)  9  Johns. 
43,  44. 

GOOD  AND  SUFFICIENT  SUPPORT. 

A  will  providing  that  good  and  sulfl- 
cient  support  should  be  furnished  to  the 
wife  of  testator's  son,  should  be  construed 
to  mean  such  as  is  proper  for  a  mother  and 
head  of  a  family  with  the  fortune  and  rank 
of  her  husband  and  his  children.  Jacobus' 
Ex'r  V.  Jacobus,  20  N.  J.  Bq.  (2  C.  B.  Green) 
49,  61. 

GOOD  AND  WELFARE  OF  COMMON- 
WEAIiXH. 

''The  'good  and  welfare  of  this  common- 
wealtli,'  for  which  reasonable  orders,  laws, 
statutes,  and  ordinances  may  be  made,  by 
force  of  which  private  rights  of  property 
may  be  affected,  is  a  much  broader  and  less 
specific  ground  of  exercise  of  power  than 
public  use  and  public  service.  The  former 
expresses  the  ultimate  purpose  or  result 
sought  to  be  obtained  by  all  forms  of  leg- 
islative power  over  property.  The  latter  im- 
plies a  direct  relation  between  the  primary 
object  of  appropriation  and  the  public  en- 
joyment The  circumstances  may  be  such 
that  the  use  or  service  intended  to  be  secured 
will  practically  affect  only  a  small  portion  of 
the  Inhabitants  or  lands  of  the  common- 
wealth. The  essential  point  is  that  it  affects 
them  as  a  community,  and  not  merely  as 
individuals."  The  rebuilding  by  private 
property  owners  in  a  city  of  buildings  de- 
stroyed by  general  fires  is  not  a  public  use 
or  public  service  for  which  the  city  may 
issue  bonds.  Lowell  v.  Boston,  111  Mass. 
454,  470,  15  Am.  Rep.  39. 

GOOD     AND     WORKMANLIKE     MAN- 
NER. 

"Good  and  workmanlike  manner,"  as 
used  in  contracts  for  the  performance  of  par- 
ticular services,  means  that  the  work  shall 
be  done  as  a  skilled  workman  should  do  it. 
As  used  in  a  contract  for  the  laying  of  tiling 
in  a  good  and  workmanlike  manner,  the 
phrase  should  not  be  construed  to  mean  that 


the  contractor  merely  agreed  to  perform  the 
work  in  a  manner  considered  good  and  work- 
manlike by  the  local  tilers  of  that  com- 
munity, though  in  determining  the  question 
as  to  whether  or  not  the  work  was  skill- 
fully done  the  Jury  might  be  properly  gov- 
erned by  the  testimony  of  local  tilers,  still 
the  question  to  be  determined  is  not  wheth- 
er the  work  was  done  in  a  manner  con- 
sidered skillful  by  the  workman  of  that  paiv 
ticular  community  only,  but  whether  it  is 
done  in  a  manner  generally  considered  skill- 
ful by  those  capable  of  correctly  Judging  such 
work,  whether  in  that  community  or  else- 
where. Fitzgerald  v.  La  Porte,  40  8.  W.  261, 
64  Ark.  34. 

GOOD  AS  GOLD  AND  SILVER. 

A  warranty  of  a  debt  as  being  as  "good 
as  gold  and  silver*'  is  to  warrant  that  It  is 
founded  on  a  legal  consideration,  that  the 
debtor  is  of  competent  ability,  and  that  the 
debt  will  be  paid  on  demand.  Koch  v. 
Melhom,  25  Pa.  89,  92,  64  Am.  Dee.  686. 

GOOD  AS  A  POSSESSORY  TITLE. 

Where  a  title  eompany  reported  a  title 
to  be  "good  as  a  possessory  title,"  the  phrase 
should  be  taken  as  meaning  a  title  good  by 
prescription  or  adverse  possession  under  such 
circumstances  and  for  such  length  of  time  as 
to  have  ripened  into  a  perfect  title  indefeasi- 
ble at  la.w  or  in  equity.  Block  v*  Byan  (XJ. 
S.)  4  App.  Gas.  283,  287. 

GOOD  AUTHENTIC  DEED. 

An  award  that  plaintiff  should  execute 
a  good  authentic  deed  or  conveyance  of  all 
the  lands  which  the  plaintiff  held  by  deed 
from  M.,  means  that  plaintiff  shall  convey 
all  the  lands  which  he  holds  by  that  deed. 
An  award  that  a  man  should  execute  a  good 
authentic  deed  of  land,  or  that  he  should  con- 
vey the  land,  means  the  same  thing.  Whit- 
comb  V.  Preston,  13  Vt  53,  56. 

GOOD  BANK  NOTES. 

See  "Good  Current  Bank  Notes.** 

The  term  "good  bank  notes"  imports 
such  only  as  are  redeemable  in  gold  or  sil- 
ver.   Roberts  v.  Short,  1  Tex.  373,  381. 

GOOD  BEHAVIOR. 

See  •*Behavior.'* 

Good  behavior  is  conduct  authorized  by 
law.  In  re  Spenser  (U.  S.)  22  Fed.  Gas.  921, 
922. 

Const  699,  providing  that  clerks  of  the 
courts  of  the  state  shall  be  removable  for 
breach  of  good  behavior,  does  not  mean 
merely  a  breach  of  official  good  behavior,  but 
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signifies  general   moral   behavior.    State  y. 
Bell  (La.)  2  Mart  (N.  S.)  683,  699. 

In  proceedings  under  a  provision  of  the 
Constitution  providing  that  clerks  should  be 
removable  from  otBce  for  breach  of  good 
behavior  it  was  held  that  the  inquiry  must 
be  confined  to  misconduct  in  office,  and  that 
conduct,  however  immoral,  which  did  not  re- 
late to  the  official  action  of  the  clerk,  con- 
stituted no  ground  for  his  removal.  Com- 
monwealth V.  Williams,  79  Ky.  42,  47,  42 
Am.  Rep.  204  (citing  Commonwealth  v.  Bar- 
ry, 3  Ky.  [Hardin]  238;  Commonwealth  v. 
Chambers,  24  Ky.  [1  J.  J.  Marsh.]  160). 

The  term  "breach  of  good  behavior,"  as 
used  in  a  constitutional  provision  that  clerks 
of  courts  shall  be  removable  for  a  breach  of 
good  behavior,  means  unreasonable  neglect; 
as,  If  the  clerk  should  wantonly  refuse  to 
obey  an  order  of  court  State  v.  Roll,  2 
West  Law  Jour.  121,  137.  The  term,  as  so 
used,  is  held  to  include  the  procuring  of 
means  to  produce  an  abortion.  State  v.  Bell 
(La.)  2  Mart  (N.  S.)  350,  357. 

Act  March  11,  1902,  8  3  (Acts  1902,  p.  42, 
c.  14),  providing  that  on  the  second  or  any 
subsequent  conviction  for  a  violation  of  the 
local  option  law  the  court  shall  require  the 
defendant  to  execute  a  bond  for  his  good 
behavior  for  12  months,  is  held  not  to  be 
void  on  the  ground  that  the  phrase  "good 
behavior"  Is  uncertain,  the  court  observing 
in  this  connection  that  the  words  "good  be- 
havior" are  so  well  known,  and  their  connec- 
tion with  the  intent  and  purpose  of  the  stat- 
ute so  patent,  that  they  cannot  fail  to  be 
understood  by  persons  of  ordinary  intelli- 
gence. Huyser  v.  Commonwealth  (Ky.)  76 
S.  W.  174,  175. 

GOOD  BOND. 

Under  a  building  contract  requiring  that 
the  contractor  shall  furnish  a  good  bond,  and 
a  stipulated  amount,  it  is  held  that  the  mean- 
ing of  the  term  "good  bond"  is  that  the 
surety  on  the  bond  shall  be  financially  sound. 
Barnes  v.  Ludington,  51  111.  App.  90,  97. 

GOOD  CATTLE. 

See  "Good  and  Merchfintable  Cattle." 

GOOD  CAUSE. 

See  "Good  and  Sufficient  Cause." 
Good  cause  shown,  see  also,  "Shown.** 

For  adionmlnK  sale. 

"Good  cause,"  within  the  meaning  of 
Pub.  St  c.  132,  S  30,  authorizing  an  officer 
to  adjourn  a  judicial  sale  for  good  cause,  is 
shown  by  a  return  that  the  adjournment  was 
by  plaintifTs  attorney,  and  it  is  not  neces- 
sary that  the  return  shall  recite  that  the 


officer  deemed  the  adjournment  ezpedleot. 
Frazee  v.  Nelson,  61  N.  E.  40,  42,  179  Mass. 
456,  88  Am.  St  Rep.  301. 

For  bringing  action  on  Judgment. 

''Good  cause,"  as  used  in  Code,  |  14,  pro- 
viding that  no  action  shall  be  brought  upon 
a  judgment  rendered  in  any  court  In  tliis 
state  except  a  court  of  a  justice  of  the  peace, 
between  the  same  parties,  without  the  leave 
of  the  judge  of  the  court  for  good  cause 
shown,  is  synonymous  with  '*sufficieut 
cause."  What  is  good  cause  is  a  question 
exclusively  within  the  discretion  of  the  jud^re 
to  whom  the  application  is  made.  Kendall 
V.  Briley,  86  N.  C.  66,  58. 

For  oanoeling  contract. 

"Good  cause,"  as  used  In  a  contract 
stipulating  that  it  might  be  canceled  by 
either  party  for  good  cause,  has  no  such 
distinct  sense  as  to  furnish  a  common  and 
intelligible  criterion  for  the  parties,  or  any 
determinate  sense  whatever.  It  is  impos- 
sible to  say  that  the  wills  of  the  parties  con- 
curred, and  that  each  meant  exactly  what 
the  other  did  or  what  either  meant  As  so 
used,  the  phrase  can  only  have  reference  to 
the  respective  understandings  of  the  parties^ 
and  any  revocation  in  good  faith  is  a  revoca- 
tion for  good  cause.  Cummer  v.  Butts,  4C 
Mich.  322,  325,  29  Am.  Rep.  L30. 

For  not  dismissing  prosecution. 

What  is  good  cause  within  the  meaning 
of  the  statute  providing  that  when  a  person 
has  been  held  to  answer  for  a  public  of- 
fense, the  court  shall  order  the  prosecution 
dismissed  unless  good  cause  to  the  contrary 
be  shown,  if  an  indictment  be  not  found 
against  him  at  the  next  term  of  the  court 
at  which  he  is  held  to  answer,  may  be  diffi- 
cult to  define  with  precision,  since  It  must 
in  a  great  measure,  be  determined  with  ref- 
erence to  the  particular  circumstance  in 
each  case.  There  should  undoubtedly  be 
some  fact  or  circumstance  disclosed  to  the 
court  upon  which  its  authority  in  this  re- 
spect somewhat  discretional,  could  be 
brought  Into  exercise.  Its  discretion  is  not 
to  be  arbitrary,  but  should  proceed  upon  such 
knowledge  and  information  as  would  enable 
it  to  determine  for  itself  whether  or  not 
public  justice  requires  the  detention  of  the 
prisoner  notwithstanding  the  delay  upon  the 
part  of  the  prosecution.  Ex  parte  Isbell,  11 
Nev.  295,  298.  The  mere  recommendation 
of  a  grand  jury,  which  fails  to  indict  that  a 
prisoner  be  further  detained,  is  not  a  good 
cause  for  his  detention  withih  the  meaning 
of  the  statute.  Bx  parte  Bull,  42  Cal.  196. 
199. 

For  dissolvins  corporation. 

Rev.  St  1891,  c.  32,  S  25,  which  provides 
that  courts  of  equity  shall  have  full  power, 
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on  good  cause  sbowii,  to  dissolve  or  dose 
up  the  business  of  any  corporation,  means 
"a  legal  cause,  a  cause  for  which  the  sov- 
ereign authorltj^  might  be  allowed  to  resume 
the  franchise  granted.*'  Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  82  N.  SL  420,  422,  143  111. 
197,  17  K  B.  A.  818. 

For  failing  to  flle  tra&sorlpt. 

Ck>mp.  Laws  1884,  |  2189,  provides  that 
the  appellant  shall  flle  a  transcript  In  the  Su- 
preme Court  within  ten  days  before  the  first 
day  to  which  appeal  Is  returnable,  and  that, 
in  case  of  his  failure  to  do  so,  the  court  may 
aflirm  the  judgment,  unless  good  cause  shall 
be  shown  to  the  contrary.  Held,  that  the 
fact  that  a  client  was  a  poor  man,  and  was 
not  able  to  obtain  the  money  with  which  to 
procure  a  transcript  until  after  the  time  for 
filing  it,  constituted  a  good  cause  within  the 
meaning  of  the  statute.  Armijo  v.  Abeytia, 
25  Pac.  777,  779,  6  N.  M.  533. 

The  term  "good  cause"  has  no  fixed 
meaning,  but  must  depend  upon  the  circum- 
stances of  each  case,  to  be  determined  by 
the  sound  discretion  of  the  court.  A  delay 
of  seven  months  In  order  that  counsel  might 
find  time  from  an  engrossing  business  to  pre- 
pare briefs  is  not  good  cause  for  permitting 
a  transcript  to  be  filed  after  the  90  days. 
Chrlstensen  v.  Anderson,  58  S.  W.  962,  964, 
24  Tex.  Civ.  App   345. 

For  failing  to  take  appeal. 

Under  a  statute  giving  a  right  of  appeal 
from  the  Judgment  of  a  justice  within  10 
days  from  the  entry  of  judgment,  or  there- 
after, and  within  90  days,  upon  showing 
good  cause  for  his  not  having  taken  appeal 
within  the  10  days,  the  fact  thac  the  defend- 
ant was  a  nonresident  of  the  state,  and  did 
not  know  that  the  appeal  was  required  to  be 
taken  within  10  days,  is  not  good  cause  for 
granting  an  appeal.  Hubbard  v.  Yocum,  5 
S.  B.  867,  870,  30  W.  Va.  740. 

The  words  "good  cause"  in  the  statute 
authorizing  appeal  from  a  decision  of  a  jus- 
tice of  the  peace  after  the  time  when  such 
appeal  may  be  taken  as  a  matter  of  right 
on  showing  good  cause,  etc.,  means  a  show- 
ing that  appellant  was  prevented  from  tak- 
ing his  appeal  within  the  specified  time  by 
fraud,  accident,  surprise,  or  adventitious  cir- 
cumstances beyond  his  control,  as  would  en- 
title him  to  a  new  trial.  Home  Sewing  Ma- 
chine Co.  V.  Floding,  27  W.  Va.  540. 

The  term  "good  cause"  In  a  statute  lim- 
iting the  right  of  the  county  court  to  grant 
an  appeal  from  the  judgment  of  a  justice  of 
the  peace  after  the  expiration  of  10  days 
from  the  rendition  thereof,  to  cases  in  which 
the  party  seeking  the  appeal  shows  good 
cause  for  not  having  taken  the  appeal  within 
such  time,  means  such  cause  as  would  au- 
thorize the  granting  of  a  new  trial;  as,  for 


instance,  fraud,  accident,  surprise,  or  some 
adventitious  circumstance  beyond  the  control 
of  the  party.  Where  the  party  has  full 
knowledge  of  the  facts  upon  which  his  rights 
depend,  and  falls  to  take  his  appeal  In  10 
days  through  mistake  as  to  the  legal  conse- 
quences, an  appeal  will  not  be  granted. 
Ruflfner  v.  Love,  24  W.  Va.  181,  186. 

For  limiting  costs. 

"Good  cause,"  within  a  statute  author- 
izing the  court  to  limit  costs  when  good 
cause  is  shown,  is  practically  identical  in 
meaning  with  the  phrase  "just  and  reasona- 
ble," as  used  in  the  former  statute,  pro- 
viding that  the  court  might  limit  costs  as 
they  should  deem  just  and  reasonable. 
Whatever,  under  the  old  statute,  would  make 
it  appear  just  and  reasonable  to  the  court 
that  the  cost  should  be  limited,  would  be 
good  cause  shown  for  doing  the  same  thing 
under  the  new  law.  Whltcher  v.  Town  of 
Benton,  50  N.  H.  25,  27. 

For  qnittias;  emploTmont. 

€kK>d  cause,  within  a  statute  authorizing 
an  employe  to  quit  his  service,  means  BUffi- 
clent  cause,  and  an  irresistible,  superhuman 
cause,  which  disabled,  unnerved,  and  placed 
an  employ^  on  his  deathbed,  is  a  good  and 
sufficient  cause  for  his  failure  to  perform 
arduous  toll  and  ordinary  farm  labor.  Mc- 
Clellan  v.  Harris,  64  N.  W.  522,  7  B.  D.  447. 

For  setting;  aside  appraisement  of  land. 

The  term  "good  cause"  in  a  statute  pro- 
viding that  when  land  is  taken  for  railroad 
purposes,  and  any  one  is  dissatisfied  with  the 
report  of  the  commissioners  appointed  to 
determine  the  value  of  the  land  taken,  he 
may  have  a  new  trial  upon  good  cause  shown, 
is  not  satisfied  by  the  mere  dissatisfaction  of 
landowners,  regardless  of  the  merits  of  the 
matter.  Virginia  &  T.  R.  Co.  v.  Elliott,  5 
Nev.  358,  365.  Good  cause  means  some- 
thing clear  and  indubitable,  pointing  error 
in  law  or  fact  or  both,  intentional  or  unin- 
tentional, on  the  part  of  the  commissioners. 
Virginia  &  T.  R.  Co.  v.  Henry,  8  Nev.  165, 
176. 

Good  cause  means  such  matters  as  lead 
to  a  reasonable  apprehension  that  injustice 
has  been  done  in  settling  the  amount  of  dam- 
ages, or  some  Improper  conduct  on  the  part 
of  the  commissioners,  the  company,  or  their 
agents,  in  respect  to  the  assessment.  Objec- 
tions that  there  was  a  mistake  in  locating  a 
part  of  the  land  in  the  wrong  township,  or 
that  the  engineer  did  not  specify  all  the 
lands  taken,  cannot  be  considered  on  an  ap- 
plication to  set  aside  the  report  -Vanwickle 
V.  R.  R.  Co.,  14  N.  J.  Law  (2  J.  S.  Green) 
162,  167.  The  term  is  to  be  construed  as  au- 
thorizing the  court  to  grant  a  new  appraise- 
ment when  the  court  is  thoroughly  satisfied 
that  the  commissioners  have  erred  In  the 
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principles  upon  which  they  have  made  their 
appraisals.  St  Louis  &  St  J.  R.  Go.  y. 
Richardson,  45  Mo.  466,  468.  It  does  not 
mean  mistake,  irregularly,  or  even  fraud  In 
the  proceedings  previous  to  or  In  the  ap- 
pointment of  the  commissioners.  Good  cause 
is  where  the  commissioners  have  not  taken 
and  subscribed  an  oath  or  affirmation  before 
some  person  duly  authorized  to  administer 
an  oath  faithfully  and  Impartially  to  examine 
the  matter  In  question,  and  to  make  a  true 
report  or  where  a  notice  such  as  is  required 
in  the  act  of  the  time  and  place  of  the  meet- 
ing of  the  commissioners  is  not  given  to  the 
party,  and  for  want  of  which  he  has  been 
prejudiced  in  his  claim;  or  if  the  commis- 
sioners did  not  meet  at  the  time  and  place 
appointed,  but  at  some  other  time  or  place 
without  due  notice  to  or  the  consent  of  the 
party,  so  that  he  had  not  an  opportunity  of 
being  heard  and  presenting  his  claims;  or 
where  the  commissioners  did  not  view  and 
examine  the  lands  and  materials,  but  made 
their  report  without  such  view  and  examina- 
tion; or  where  the  commissioners  acted  with 
partiality  or  corruption;  or  where  mistake 
of  law  or  fact  intervene  on  the  part  of  the 
commissioners  as  to  their  powers  or  duty, 
or  in  relation  to  the  quantity  and  value  of 
the  land,  and  such  mistake  is  made  manifest; 
or  where,  upon  the  whole  matter,  there 
should  be  reasonable  grounds  to  apprehend 
that  Justice  may  not  have  been  done,  and 
the  landholder  is  willing  to  take  the  hazard 
of  paying  costs  if  the  jury  do  not  assess  his 
damages  at  more  than  the  commissioners 
have  given.  Bennett  v.  Camden  &  A.  R.  Co., 
14  N.  J.  Law  (2  Green)  145,  150. 

Good  cause,  within  a  statute  relating  to 
the  assigning  of  homestead  in  an  action 
against  a  debtor,  and  providing  that  upon 
good  cause  shown  the  court  out  of  which  the 
process  issued  may  order  a  reappraisement 
and  reassignment,  would  include  a  case 
where  an  assignment  of  400  acres  of  land  as 
a  homestead  had  been,  after  trial,  set  aside 
as  excessive,  and  new  appraisers  appointed, 
who  assigned  the  same  land  and  54  acres  ad- 
ditional without  affixing  any  valuation  to 
such  homestead  tract  Kerchner  v.  Single- 
tary,  15  S.  0.  535,  539. 

For  setting  aside  Judsment* 

Good  cause,  within  a  statute  authorizing 
the  court  upon  good  cause  shown,  to  set 
aside  or  modify  its  judgment  Is  satisfied  by 
showing  that  there  is  a  good  defense.  Lord 
V.  Hawkins,  38  N.  W.  689,  600,  39  Minn.  73. 

Good  cause,  withlo  Sp.  Laws  1889,  c. 
351,  relating  to  the  municipal  court  of  the 
city  of  St.  Paul,  which  provides  that  de- 
faults may  be  opened  and  judgments  or  or- 
ders may  be  set  aside  or  modified  for  good 
cause  shown  within  six  days  after  the  party 
effected  thereby  shall  have  notice  or  knowl- 
edge of  the  same,  means  such  cause  as  wouJd 


justify  the  exercise  of  the  power  by  a  dis- 
trict court  Granse  v.  Fringo,  49  N.  W.  601 
61,  46  Minn.  352. 

Under  the  statute  providing  tliat  a  de- 
fendant against  whom  publication  is  ordered 
made  upon  good  cause  shown  be  allo^vred  to 
defend  after  judgment,  to  show  g^ood  cause 
he  must  show  a  sufficient  excuse  for  iUa. de- 
fault and,  except  where  the  motion  la  on 
the  ground  of  the  want  of  jurisdiction,  he 
must  also  show  that  he  has  a  meritorious  de- 
fense to  an  action  or  suit  A  mere  stating 
that  defendant  had  a  good  and  valid  defense, 
without  setting  forth  the  facts  constituting 
the  defense,  is  not  sufficient  Mayer  t.  May- 
er, 89  Paa  1002,  1003,  27  Or.  133. 

Within  Rev.  St  art  1373,  entitiing  a 
nonresident  served  by  publication  to  a  new 
trial  for  good  cause  shown,  good  cause  has 
always  included  a  showing  that  the  applicant 
had  no  actual  notice  of  the  pendency  of  the 
suit;  and  hence  does  not  apply  where  he  has 
actual  notice  of  the  suit  Roller  v.  Bled 
(Tex.)  24  S.  W.  655,  656. 

Under  a  statute  authorizing  the  court  to 
set  aside  a  default  judgment  and  permit  the 
defendant  to  defend  on  good  cause  being 
shown,  the  good  cause  required  to  be  shown 
must  not  only  be  a  meritorious  defense,  but 
the  exercise  of  all  due  diligence  by  the  party. 
And  where  a  defendant  having  been  person- 
ally served  with  process,  supposing  that  he 
could  put  in  his  plea  by  the  sixth  day  of  the 
term,  did  not  call  on  an  attorney  until  the 
fifth  day,  when  he  was  informed  that  judg- 
ment had  been  entered  on  the  third  day  of 
the  term,  due  diligence  is  not  shown.  Ig- 
norance of  the  law  does  not  excuse  a  party 
from  the  exercise  of  diligence.  Green  v. 
Goodloe,  7  Mo.  25,  27. 

Under  a  statute  which  authorized  de- 
fendant, in  a  suit  by  attachment  sued  out 
against  him  because  he  resides  out  of  the 
state,  to  set  aside  the  decree  by  default  on 
his  application  and  good  cause  shown,  the 
good  cause  must,  it  would  se^m,  go  to  the 
merits,  but  if  it  is  in  abatement  it  must  be 
distinctly  and  unequivocally  stated.  Gain  v. 
Jennings,  3  Tenn.  Ch.  131,  133. 

For  removing  orimiiial  eanse* 

The  high  character  and  political  prom- 
inence of  defendants  is  not  good  cause  witb- 
In  Code  Cr.  Proc.  §  344,  providing  that  a 
criminal  action  prosecuted  by  indictment 
may  at  any  time  before  trial,  on  the  applica- 
tion of  the  defendant,  be  removed  from  a 
court  of  sessions  or  a  city  court  to  the  court 
of  oyer  and  terminer  of  the  same  county  for 
good  cause  shown;  nor  will  such  removal 
be  made  on  the  ground  that  the  probability 
of  defendants  having  a  fair  trial  has  been 
effected  by  public  clamor.  But  the  fact  of 
the  Indictment  being  against  the  officers  of  a 
railroad  company  for  violating  a  car-heating 
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act  is  good  cause,  because  it  Inyolves  such 
important  questions,  as  is  also  the  fact  that 
the  district  attorney  contends  that  the  ques- 
tions InTolved,  though  novel  and  important, 
have  ahreadj  been  adjudicated  in  the  general 
sessions  by  the  charge  of  the  judge  of  that 
court  to  the  grand  jury.  People  v.  Clark,  15 
N.  Y.  8upp.  79,  80.  In  attempting  to  define 
the  term  "good  cause*'  the  first  thought 
which  naturally  suggests  itself  is,  why  was 
an  expression  so  general  and  sweeping  used? 
If  the  Legislature  had  in  view  any  particular 
reasons,  which,  in  their  judgment,  were  suf- 
ficient to  transfer  any  criminal  action  from 
the  one  court  to  the  other,  and  had  deter- 
mined that  no  others  should  have  that  effect, 
those  reasons  would  liave  been  embodied  in 
the  statute.  The  result  from  such  omission 
and  the  general  language  employed  is  that 
every  application  for  removal  must  rest  in 
the  sound  discretion  of  the  court  or  judge 
who  is  to  determine  it,  and  the  reasons  must 
be  as  various  as  the  surroundings  of  each 
case  in  which  it  is  attempted.  Without  un- 
dertaking to  define  with  exact  precision  the 
phrase  employed,  it  will  be  safe  to  say  that 
a  motion  of  this  character  should  be  granted 
not  only  when  the  obtalnment  of  an  Impar- 
tial and  fair  trial  requires  it,  but  also  when- 
ever the  situation  and  official  standing  of 
the  accused  party,  the  widespread  and  clear- 
ly divided  line  of  popular  opinion,  and  the 
circumstances  of  the  alleged  crime,  as  well 
as  the  Important  legal  questions  which  It 
presents,  so  magnify  the  Importance  of  the 
cause  as  to  justify  its  removal  from  the  In- 
ferior to  the  superior  tribunal  for  trial.  In 
deciding  upon  such  an  application  it  Is  Impos- 
sible that  the  court  or  judge  to  whom  It  is 
addressed  should  regard  the  personnel  of  the 
magistrate  who  is  to  preside  in  the  lower 
court  That  the  political  and  official  stand- 
ing of  the  accused  (he  was  at  the  time  of 
the  alleged  act  a  member  of  the  Senate  of 
this  state),  the  act  charged  (accepting  a 
bribe),  and  the  warm  and  bitter  feelings 
which  the  allegation  of  its  perpetration  caus- 
ed, have  magnified  this  cause  far  above  and 
beyond  an  offense  committed  under  other 
and  different  circumstances,  must  also  be 
conceded;  and.  If  any  case  of  sufficient  im- 
portance can  be  supposed  in  which  the  re- 
lief asked  should  be  granted,  then  the  pres- 
ent Is  that  case.  People  v.  Sessions  (N.  T.) 
62  How.  Prac.  415,  420. 

GOOD  CAUSE  OF  AOTIOH. 

If  a  person  have  a  legal  right  to  sue  he 
must  necessarily  have  a  good  (using  that 
word,  as  it  obviously  is  always  used  in  this 
connection.  In  the  sense  of  ''legally  suffi- 
cient") cause  of  action.  If  he  have  no  legal 
right  to  sue,  he  has  not  merely  a  bad  cause 
of  action,  but  no  cause  of  action;  so  good 
cause  of  action  can  mean  no  more  than  cause 
of  action,  and  the  word  "good"  in  that  con- 


1  nectlon  is  hence  clearly  superfluous.    Parker 
V.  Bnslow,  102  111.  272,  276»  40  Am.  Bep.  68& 

GOOD  CHARACTER. 

See  **Good  Moral  Character." 

GOOD  COARSE  SAI.T. 

A  contract  obligating  a  seller  to  deliver 
to  a  buyer  a  quantity  of  "good  coarse  salt" 
was  filled  and  the  contract  complied  with  by 
a  delivery  of  "coarse  salt"  of  a  medium 
quality  of  the  kind  in  use  at  the  time  and 
place  of  the  contract.  Oosa  r.  Turner,  21 
Vt  437,  441. 

GOOB  COMPANY. 

See  "Very  Good  Company.** 

GOOB  CONBZnOH* 

See  "Good  Order  and  Condition** ;  "(Sood 
Working  (Condition." 

A  statute  requiring  a  Jail  to  be  kept  in 
good  condition  "does  not  merely  refer  to  its 
security,  but  to  its  sanitary  condition,  and  to 
its  capacity  to  render  persons  reasonably  com- 
fortable. It  is  impossible  to  say  it  is  in  good 
condition  when  it  Is  filthy  and  unhealthy." 
Stuart  V.  La  Salle  County  Sup'rs,  83  111.  341, 
346,  25  Am.  Bep.  397. 

GOOB  COHDVCT. 

The  words  "good  conducif*  In  a  divorce 
statute  forbidding  the  granting  of  the  divorce 
in  ex  parte  proceedings  in  the  absence  of 
proof  of  the  good  conduct  of  the  petitioner, 
have  always  been  construed  to  have  refer- 
ence to  the  conduct  of  the  husband  or  the 
wife  in  his  or  her  marital  or  home  relations, 
as  distinguished  from  the  conduct  of  either 
of  them  to  society  in  general.  Thus  proof 
of  entire  propriety  in  the  latter  relations  is  a 
very  slight,  if  any,  proof  of  the  good  con- 
duct mentioned  in  the  statute.  Heed  v. 
Reed,  39  Mo.  App.  478,  477. 

GOOB  CONSEDERATIOir. 

A  good  consideration  is  such  as  that  of 
blood,  or  of  natural  love  and  affection,  as 
when  a  man  grants  an  estate  to  a  near  rela- 
tion; being  founded  on  motives  of  generosi- 
ty, prudence,  and  natural  duty.  Potter  v. 
Oracle,  58  Ala.  303,  307,  29  Am.  Rep.  748 
(quoting  2  Black,  296,  297);  Groves  v.  Groves, 
62  N.  B.  1044,  1045,  65  Ohio  St  442  (quoUng 
2  Bl.  Comm.  296);  Clark  v.  Troy,  20  Cal. 
219,  224;  Corwln  v.  Cor  win  (N.  T.)  9  Barb. 
219,  225. 

Love  and  natural  affection  of  parent  to 
child  was  a  good  consideration,  and  would 
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support  a  deed  operating  as  a  covenant  to 
stand  seised.  The  distinction  between  good 
considerations  and  valuable  considerations 
seems  first  to  have  been,  discussed  in  cases 
arising  from  the  technical  rules  of  the  com- 
mon law,  now  no  longer  applicable  to  con- 
veyances. Deeds  of  bargain  and  sale  requir- 
ed a  consideration  of  some  pecuniary  value, 
either  expressed  or  proved,  to  support  them, 
and  not  merely  a  good  consideration.  Jack- 
son V.  Alexander  (N.  Y.)  3  Johns.  484,  3  Am. 
Dec.  517  (cited  in  Turner  v.  Howard!,  42  N. 
Y.  Supp.  335.  338,  10  App.  Dlv,  555). 

A  moral  obligation  to  perform  a  duty  Is 
a  good  consideration  for  a  subsequent  prom- 
ise to  do  so,  even  if  there  was  originally  no 
legal  obligation  to  perform.  Pars.  Cont  S 
434.  In  view  of  this  rule  of  law,  the  dut^ 
resting  on  a  purchaser  of  coal  to  protect  the 
barges  of  the  vendor,  in  which  It  was  ship- 
ped, from  Injury  while  In  his  possession,  was 
a  sufficient  consideration  to  support  a  prom- 
ise to  protect  the  barges  from  Ice.  Pierce  v. 
Walton,  50  N.  B.  809,  313,  20  Ind.  App.  66. 

A  thing  which  must  be  of  advantage  or 
gain  to  him  who  makes  the  promise,  or  an 
injui7  to  him  to  whom  the  promise  is  made, 
is  a  good  consideration.  Where  a  person 
sent  out  to  locate  mines  by  associates,  who 
were  to  pay  his  expenses,  faithfully  per- 
forms his  part  of  the  contract,  his  promise  to 
repay  moneys  advanced  thereunder  If  they 
were  dissatisfied  Is  without  consideration. 
Templin  v.  Hobson,  61  Pac.  1019,  1020,  10 
Colo.  App.  525. 

Any  benefit  conferred  or  agreed  to  be 
conferred  upon  the  promisor  by  any  other 
person  to  which  the  promisor  Is  not  lawfully 
entitled,  or  any  prejudice  suffered  or  agreed 
to  be  suffered  by  such  person  other  than  such 
as  he  Is  at  the  time  of  consent  lawfully 
bound  to  suffer  as  an  Inducement  to  the 
promisor,  Is  a  good  consideration  for  a  prom- 
ise. Rev.  Codes  N.  D.  1899,  $  3871;  Civ. 
Code  S.  D.  1903,  §  1124;  Civ.  Code  Cal.  1003, 
S  1606;  Rev.  St.  Okl.  1903,  S  766;  Civ.  Code 
Mont  1895,  §  2160. 

GOOD  COURT  HOUSE. 

See  "Good  and  Sufficient  Court  House.** 


GOOD  COWHIDE. 

See  ''Good  Custom  Cowhide.** 

GOOD  CURRENT  BANK  NOTES. 

Good  current  bank  notes  are  bank  notes 
which  circulate  currently  as  money.  English 
V.  Turney,  49  Tenn.  (2  Helsk.)  617,  618. 

As  Talnable  eonsideratioii. 

The  words  "good  consideration"  have  al- 
ways been  construed  by  the  courts  of  Eng- 


land and  this  country  to  mean  "valuable  con- 
sideration." Arrington  v.  Arrlngton,  19  S. 
E.  851,  356,  114  N.  0.  151. 

The  phrase  "good  consideration,"  as 
used  In  the  statute  of  frauds,  was  derived 
from  the  English  statutes.  In  which  It  fre< 
quently  occurs  in  reference  to  valuable  con- 
sideration; perhaps  good  also  In  the  ordi- 
nary acceptation  of  the  word,  or  any  con- 
sideration which  is  legal  and  sufficient  and 
bona  fide.  KUlough  v.  Steele  (Ala.)  1  Stew. 
&  P.  262.  269. 

A  good  consideration,  within  a  statute 
requiring  the  recording  of  all  conveyances, 
and  that  the  act  shall  extend  to  any  convey- 
ance made  upon  good  consideration  and  bona 
fide,  will  be  construed  to  mean  valuable  con- 
sideration. Hodgson  V.  Butts,  7  U.  S.  (3 
Cranch)  140,  157,  2  L.  Ed.  391. 

St  13  Eliz.  avoids  all  gifts,  conveyances, 
etc.,  of  lands  or  chattels  had  or  made  with 
intent  or  purpose  to  delay  or  defraud  cred- 
itors, with  the  proviso  that  It  shall  not  ex- 
tend to  any  estate  or  interest  upon  good  con- 
sideration lawfully  conveyed  or  assured  to 
any  person  not  having  at  the  time  any  no- 
tice or  knowledge  of  the  fraud.  Held,  that 
good  consideration  means  valuable  considera- 
tion as  between  existing  creditors  and  others 
claiming  under  the  debtor.  Cunningham  v. 
Dwyer,  23  Md.  219,  231. 

The  language  of  Shaw,  C.  J.,  in  Nelson 
V.  Boynton,  43  Mass.  (3  Mete.)  396,  37  Am. 
Dec.  148,  where  he  says  that  a  promise  to 
answer  for  the  debt,  default,  etc.,  of  another, 
in  order  to  be  binding  on  the  promisor  with- 
out the  memoranda  required  by  the  statute  of 
frauds,  must  be  made  on  good  consideration, 
is  to  be  construed  as  using  the  word  "good" 
not  in  any  technical  sense  as  denoting  con- 
sideration of  blood,  but  it  was  used  with 
reference  to  a  sufficient  or  valuable  consider- 
ation. Doyle  v.  White,  26  Me.  (13  Shep.)  341, 
351,  45  Am.  Dec.  110. 

A  "good  consideration,"  as  used  in  Civ. 
Code,  §  1605,  where  the  general  definition  of 
any  benefit  conferred  or  agreed  to  be  con- 
ferred is  applied  to  the  case  of  a  promise.  Is 
not  used  in  the  ancient  technical  sense  "as 
that  of  blood  or  natural  affection,"  but  as 
equivalent  to  the  term  "a  valuable  considera- 
tion." Aden  v.  City  of  Vallejo,  72  Pac  905, 
906,  139  Cal.  165. 


GOOD  CURRENT  MONET. 

"Good  current  money,"  as  used  in  Vi  con- 
tract, will  be  understood  to  mean  the  coin 
of  the  Constitution,  or  foreign  coins  made 
current  by  act  of  Congress,  unless  it  appears 
from  the  context  that  the  terms  have  a  dif* 
ferent  local  signification  by  reason  of  the 
usage  in  trade.    Moore  v.  Morris,  20  IlL  (10 
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PedE)  2;>5,  250;    Graham  v.  Adams,  6  Ark. 
(6  Pike)  261,  202. 

GOOD  OUSTOK  COWHIDE. 

"Good  cnstem  cowhide,"  as  used  In  a 
note  promising  to  pay  a  certain  sum  of  good 
custom  cowhide  boots  at  a  certain  number  of 
dollars  per  pair,  has  no  definite  meaning  in 
relation  to  the  kind,  quality,  and  worth  ol 
the  boots  intended.  Wait  ▼.  Fairbank  (Yt) 
Brayt  77. 

GOOD  DEED. 

See  "Good  and  Perfect  Deed" ;  ''Good  and 
Sufficient  Deed";  "Good  Authentic 
Deed" ;  "Good  Warranty  Deed." 

The  term  "good  deed,"  in  a  bond  calling 
for  a  good  deed,  means  a  deed  in  fee  simple, 
with  covenants.  Carver  v.  Williams,  10  Ind. 
267,268. 

A  contract  to  give  a  good  and  warranty 
deed  does  not  refer  to  the  title,  but  to  the 
instrument,  and  the  alleged  inability  to  cod- 
vey  a  title  on  account  of  a  mortgage  at  the 
time  the  bond  was  executed  does  not  consti- 
tute a  breach  of  the  condition.  Joslyn  v. 
Taylor,  88  Vt  470,  475. 

GOOD  FAIR. 

The  words  "good  fair"  and  "average," 
when  used  as  descriptive  of  cotton,  are  not 
precisely  the  same  in  their  primary  significa- 
tion, as  the  quality  Indicated  by  the  former 
iB  a  shade  above  what  the  latter  describes. 
Thus,  changing  a  contract  requiring  the  de- 
livery of  average  cotton  by  inserting  the 
words  "good  fair"  Instead  of  the  word  "aver- 
age" is  a  material  change  in  the  contract 
Waddell  v.  Glassell,  18  Ala.  661,  565,  54  Am. 
Dec.  170. 


GOOD  FAITH. 

See,  also,  "Bona  Fide.'* 

Good  faith  means  honest,  lawfnl  Intent; 
the  condition  of  acting  without  knowledge 
of  fraud,  and  without  intent  to  assist  in  a 
fraudulent  or  otherwise  unlawful  scheme. 
Crouch  V.  First  Nat  Bank,  40  N.  B.  074,  079, 
156  111.  342. 

Good  faith,  in  the  popular  sense,  is  used 
to  denote  the  actual  existing  state  of  the 
mind,  without  regard  to  what  It  should  be 
from  given  standards  of  law  or  reason.  Sey- 
mour V.  Cleveland,  68  N.  W.  171,  173,  9  S.  D. 
94  (citing  Wright  v.  Mattlson,  59  U.  S.  [18 
How.]  50,  56,  15  L.  Ed.  280). 

The  phrase  '*ln  good  faith,"  as  it  is  used 
In  ttie  law,  simply  means  honestly;  without 
4WDS.&F.--10 


fraud,  collusion,  or  deceit;  really,  actually^ 
without  pretense.  Docter  v.  Furch,  65  N.  W. 
161,  164,  91  Wis.  464. 

A  want  of  that  caution  and  diligence 
which  an  honest  man  of  ordinary  prudence 
is  accustomed  to  exercise  in  making  pur- 
chases is,  in  judgment  of  law,  a  want  of  good 
faith.  Pringle  v.  Phillips,  7  N.  T.  Super.  Ot. 
(5  Sandf .)  157,  165. 

Good  faith  consists  in  an  honest  inten- 
tion to  abstain  from  taking  any  unconscien- 
tious advantage  of  another,  even  through 
the  forms  or  technicalities  of  law,  together 
with  an  absence  of  all  Information  or  belief 
of  facts  which  would  render  the  transaction 
unconscientious.  Rev.  St  Okl.  1903,  S  2787 ; 
Rev.  CJodes  N.  D.  1899,  §  5114;  Civ.  CJode 
S.  D.  1903,  §  2448;  Cone  v.  Ivlnson,  4  Wyo. 
203,  248,  33  Pac  31,  85  Pac.  933;  Breaux- 
Renoudet  Cypress-Lumber  Co.  v.  Shadel,  52 
La.  Ann.  2094,  28  South.  292,  294;  Fried- 
rich  V.  Fergen,  91  N.  W.  328,  330,  15  S.  D. 
541;  Gress  v.  Evans,  46  N.  W.  1132,  1134,  } 
Dak.  387. 

Good  faith  in  general  means  without  no- 
tice, as  well  as  for  a  valuable  consideration. 
Milton  V.  Boyd,  22  Atl.  1078,  1082,  49  N.  J. 
Eq.  (4  Dick.)  142;  Meding  v.  Roe,  80  Atl. 
587,  580;  Keller  v.  Stanley  (Ky.)  4  S.  W. 
807,  809;  Dormitzer  v.  German  Savings  & 
Loan  Soc  62  Pac.  862,  882,  23  Wash.  132; 
Cardenas  v.  Miller,  39  Pac.  783,  785,  108  Oal. 
2.50,  49  Am.  St  Rep.  84;  McKee  v.  Bassick 
Min.  Co.,  8  Pac.  561,  563,  8  Colo.  392;  Burch- 
Inell  V.  GorsUne,  52  Pac.  418,  415,  11  Colo. 
App.  222;  Riederer  v.  Pfaff  (U.  S.)  61  Fed. 
872,  873;  People's  Sav.  Bank  v.  Bates,  7 
Sup.  Ct  679,  682,  120  U.  S.  556,  30  L.  Ed. 
754 ;  Strahom-Hutton-Evans  Commission  Co. 
V.  Florel,  54  Pac.  710,  713,  7  Okl.  499;  Tol- 
bert  V.  Horton,  18  N.  W.  647,  648,  31  Minn. 
518;   Kohl  v.  I^ynn,  34  Mich.  860,  861. 

.  Good  faith  and  diligence  are  not  always 
the  same.  Lack  of  diligence  does  not  neces- 
sarily involve  absence  of  good  faith;  so  that 
failure  to  discover  fraud  in  the  sale  of  the 
bank  stock  within  a  short  time  is  not  proof 
of  lack  of  good  faith.  StufiBebeam  t.  De 
Lashmutt  (U.  S.)  101  Fed.  367,  870. 

Good  faith  is  the  opposite  of  fraud  and 
of  bad  faith,  and  its  nonexistence  must  be  es- 
tablished by  proof.  McConnell  v.  Street,  17 
111.  (7  Peck)  253,  254. 

The  term  ''good  faith"  is  used  in  the 
law  to  qualify  many  different  kinds  of  ac- 
tions. Thus  a  purchaser  without  notice  of 
a  defect  or  a  fraud  is  called  a  purchaser  in 
good  faith.  One  who  acts  honestly,  and  not 
fraudulently,  is  said  to  act  in  good  faith. 
There  are  purchasers  in  good  faith,  settlers 
in  good  faith,  and  possessors  in  good  faith. 
Walraven  v.  Farmers'  A  Merchants'  Nat. 
Bank,  74  S.  W.  530,  o34,  DO  Tex.  331. 
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Atfsignnieiit  of  commercial  paper. 

One  who  takes  an  assignment  of  com- 
mercial paper  before  maturity,  paying  value, 
without  notice  of  infirmity  in  title  or  con- 
sideration, is  deemed  a  "good-faith  pur- 
chaser." Atlas  Nat  Bank  y.  Holme  (U.  S.) 
71  Fed.  480,  491,  19  O.  O.  A.  94. 

An  allegation  in  an  action  on  a  promis- 
sory note  that  the  indorsee  took  the  note  in 
good  faith  is  not  equivalent  to  an  averment 
that  the  Indorsee  took  the  note  without  no- 
tice of  the  maker's  defenses.  Bunting  r. 
Mick,  31  N.  B.  1055,  1056,  5  Ind.  App.  289. 

Oolor  of  title.  •< 

The  good  faith  required  to  constitute  the 
payment  of  taxes  and  the  making  of  valua- 
ble improvements  upon  property  a  sufficient 
color  of  title  is  an  honest  belief  in  the  valid- 
ity of  one's  title.  One  holding  by  a  convey- 
ance obtained  in  violation  of  law,  and  In  a 
manner  which  the  statute  says  shall  be  treat- 
ed as  against  equity  in  good  conscience,  can- 
not be  said  to  hold  in  good  faith.  The  claim- 
ant must  not  only  obtain  an  honest  belief  in 
the  validity  of  his  title,  but  he  must  have 
some  reasonable  ground  upon  which  to  base, 
such  confidence.  Llndt  v.  Uihlein,  89  N.  W. 
214,  216,  116  Iowa,  48. 

"Good  faith,"  as  used  in  Rev.  Code  Miss. 
1871,  c.  17,  art.  4,  §  1557,  which  provides  for 
the  payment  to  defendants,  in  actions  of 
ejectment,  of  the  value  of  their  improve- 
ments on  the  land,  and  that  no  defendant 
shall  be  entitled  to  such  compensation  un- 
less he  shall  claim  the  premises  under  some 
deed  or  contract  of  purchase  made  or  ac- 
quired in  good  faith,  means  nothing  more 
than  an  honest  belief  on  the  part  of  the  pur- 
chaser that  he  was  the  true  owner.  It  does 
not  mean  that  the  purchaser  must  have 
made  every  possible  research  to  discover 
whether  or  no  his  title  was  valid.  It  is  used 
in  contradistinction  to  bad  faith.  Canal 
Bank  v.  Hudson,  4  Sup.  Ct  303,  311,  111  U. 
S.  66,  28  L.  Ed.  354. 

Good  faith,  such  as  is  required  in  the 
creation  or  acquisition  of  color  of  title,  is  a 
freedom  from  a  design  to  defraud  the  person 
having  the  better  title,  and  the  knowledge 
of  an  adverse  claim  to  or  lien  upon  property 
does  not,  of  Itself,  indicate  bad  faith  in  a 
purchaser,  and  is  not  even  evidence  of  it, 
unless  accompanied  by  some  Improper  means 
to  defeat  such  claim  or  lien.  Searl  v.  School 
Oist.  No.  2,  10  Sup.  Ot  374,  377,  133  U.  S. 
653,  33  L.  Ed.  740. 

Within  the  rule  that  a  prescription  of 
ten  years,  based  on  good  faith,  will  give 
title  to  land,  good  faith  consists  in  the  well- 
settled  opinion  that  the  possessor  has  ac- 
quired the  property  which  is  in  his  posses- 
sion. But  a  purchaser,  knowingly  not  having 
compiled  with  his  bid  at  a  tax  sale,  was  not 


in  good  faith.    Marmion's  Heirs  v.  McPeak, 
26  South.  376.  378,  51  La.  Ann.  1631. 

Good  faith  in  the  acquirement  of  title, 
within  the  meaning  of  the  statute  in  refer- 
ence to  title  by  adverse  possession,  does  not 
require  Ignorance  of  adverse  claims  or  de- 
fects In  the  title.  Notice,  actual  or  construct- 
ive, is  of  no  consequence.  There  may  be 
good  faith  notwithstanding  actual  notice  of 
existing  claims  or  liens  or  knowledge  of  legal 
defects  which  prevent  the  title  of  which  there 
is  color  from  being  absolute.  Thus  one  who 
obtains  a  deed  to  property  without  fraud, 
supposing  that  it  conveys  good  title,  may  ac- 
quire title  by  possession  and  payment  of  tax- 
es, although  he  took  the  deed  with  knowledge 
of  an  adverse  claim.  Keppel  ▼.  Dreler,  58  N. 
B.  386,  388,  187  IlL  298. 

By  the  term  "good  faith,"  as  used  In  the 
rule  that  good  faith  In  the  claimant  is  an  in- 
dispensable element  In  the  law  of  adverse 
possession,  it  must  not  be  understood  that  it 
involves  an  Inquiry  Into  the  party's  belief  in 
the  character  or  strength  of  his  title,  or 
whether  in  fact  he  has  any  title.  What  is 
meant  by  the  term  is  simply  good  faith  in 
claiming  possession  or  title;  or,  In  other 
words,  a  real  Intention  to  claim  the  land  as 
his  own,  distinct  and  hostile  to  the  title  of 
the  owner.  Newell  on  Ejectment,  p.  788, 
But  the  court  held  that,  to  say  that  good 
faith  is  an  essential  element,  and  then  to  lim- 
it it  to  mere  Intent  to  claim  title,  is  to  elimi- 
nate It  altogether,  as  the  intent  to  claim  title 
may  exist  entirely  Independent  of  any  ele- 
ment of  good  faith,  as  the  term  has  univer- 
sally been  understood.  Lampman  v.  Van  Al- 
styne,  69  N.  W.  171,  174,  94  Wis.  417. 

The  words  "good  faith,"  as  used  in  the 
statute  of  limitations  of  1839,  providing  that 
title  of  land  shall  vest  in  one  in  possession 
who  has  paid  taxes  for  seven  years  under 
claim  and  color  of  title  acquired  in  good 
faith,  should  be  construed  in  their  practical 
common-sense  meaning.  The  statute  was  in- 
tended to  protect  a  purchaser  of  land  who 
bought  and  paid  his  money  under  the  belief 
that  he  was  acquiring  title.  The  fact  that  a 
purchaser  may  err  in  Judgment,  or  do  an  act 
that  another,  under  like  circumstances,  might 
not  do,  is  not  enough  to  impeach  the  good 
faith  of  the  transaction,  when  the  purchase 
is  made  with  an  honest  purpose,  though  the 
real  title  is  not  acquired.  Winters  v.  Haines, 
84  111.  585,  588. 

The  requirement  that  the  defeated  party 
in  ejectment  must  have  made  Improvements 
on  the  premises  while  claiming  under  some 
deed  or  contract  of  purchase  made  in  good 
faith  in  order  to  be  entitled  to  the  value  of 
the  Improvements,  means  merely  that  the 
party  must  have  an  honest  belief  that  he  is 
the  true  owner.  The  expression  "some  deed 
or  contract"  of  itself  negatives  the  idea  that 
it  is  the  true  title  which  he  must  have^  and 
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plainly  indicates  that  wbat  the  law  calls 
"color  of  title"  will  be  sufficient.  Indeed,  if 
he  were  the  purchaser  of  the  true  title,  there 
would  be  no  occasion  for  him  to  invoke  the 
protection  of  the  statute,  since  he  could  never 
be  dispossessed,  and  hence  could  never  be 
compelled  to  make  claim  for  improvements. 
Hicks  ▼.  Blakeman,  21  South.  7,  8,  74  Miss. 
459. 

OaiitrHmtloa  to  limited  partnersliip. 

An  affidavit,  made  at  the  time  of  the 
formation  of  a  limited  partnership,  that  a 
definite  amount  stated  in  the  certificate  of 
partnership  to  have  been  contributed  to  the 
capital  stock  thereof  by  the  special  part- 
ners had  been  actually  contributed  and  ap- 
plied and  paid  into  the  same,  was  a  suffi- 
cient affidavit  of  good  faith,  as  required  by 
a  statute  providing  that  the  affidavit  must 
state  that  the  property  specified  in  the  cer- 
tificate had  been  contributed  and  applied 
in  good  faith.  Crouch  v.  First  Nat  Bank, 
40  N.  B.  074,  979,  156  111.  342. 

Deed  of  married  wonuui* 

The  words  "good  faith,"  in  Laws  1880, 
c.  103,  legalizing  deeds  of  married  women 
made  in  good  faith  after  Judgment  of  di- 
vorce, are  used  In  their  ordinary  and  pop- 
ular sense,  referring  to  the  actual  knowledge 
and  Intentions  of  the  parties.  Wistar  t. 
Foster,  49  N.  W.  247,  248,  46  Minn.  484,  24 
Am.  St.  Rep.  241. 

ImproTements. 

"Good  faith,''  as  used  in  Act  Gong.  June 
1,  1874,  c.  200,  18  Stat.  50.  1  Supp.  Rev.  St 
p.  25  [U.  8.  Gomp.  St  1901,  p.  581],  pro- 
viding that,  when  an  occupant  of  land  hav- 
ing color  of  title  in  good  faith  has  made 
valuable  Improvements  thereon,  such  occu- 
pant will  be  entitled  in  the  federal  courts 
to  all  the  rights  and  remedies  secured  by 
the  state  or  territory  where  the  land  lies, 
means  "without  notice."  One  having  knowl- 
edge of  plaintiffs  claim  to  certain  land  can- 
not erect  valuable  permanent  improvements 
in  good  faith.  Hawke  v.  Deffebach,  22  N. 
W.  480,  490,  4  Dak.  2a 

"Good  faith,"  as  used  in  a  statute  giv- 
ing the  defendant  in  ejectment  the  right 
to  recover  for  improvements  made  in  good 
faith,  cannot  be  construed  to  apply  to  im- 
provements made  by  one  who  derived  his 
title  through  a  life  tenant  whose  interest 
was  plainly  shown  by  the  title  papers.  Stew- 
art V.  Matheny,  5  South.  887,  66  Miss.  21, 
14  Am.  St  Rep.  588. 

Mortcase. 

A  mortgage  in  good  faith  means  the 
same  thing  as  a  mortgage  for  a  valuable 
consideration  without  notice.  People's  Sav- 
ings Bank  t.  Bates,  7  Sup.  Ot  679,  682,  120 


U.  S,  556,  30  L.  Ed.  754  (citing  Kohl  v.  Lyno. 
34  Mich.  360). 

No  one  can  become  a  purchaser  or  an 
incumbrancer  of  property  in  good  faith  if 
he  have  notice  of  a  pre-existing  mortgage, 
although  such  mortgage  may  not  be  verified 
or  recorded  in  accordance  with  the  statute. 
Strahorn-Hutton-Evans  Commission  Co.  ▼. 
Florer,  54  Pac.  710.  713,  7  Okl.  499. 

The  expression  "good  faith,"  as  used  in 
the  statute  providing  that  a  chattel  mortgage 
shall  cease  to  be  valid  against  the  creditors 
of  the  person  making  the  same  or  mort- 
gagees in  good  faith  after  the  expiration  of 
one  year  from  following  the  same,  unless 
an  affidavit  of  renewal  is  filed,  is  synony- 
mous with  "conscience."  It  embraces  those 
obligations  which  are  imposed  upon  one  in 
dealing  with  property  by  the  circumstances 
surrounding  it  at  the  time.  It  is  funda- 
mental that  such  preference  cannot  be  ac- 
quired by  any  one  having  notice  of  the  ex- 
isting right,  and  the  words  "good  faith"  in 
the  statute  are  therefore  synonymous  with 
"without  notice."  Riederer  v.  Plaff  (U.  S.) 
61  Fed.  872,  873;  Burchinell  v.  Gorsline,  52 
Pac.  413,  415,  11  Colo.  App.  22. 

The  words  "good  faith"  in  the  chattel 
mortgage  act,  providing  that  an  unrecorded 
chattel  mortgage  unaccompanied  by  imme- 
diate delivery  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor  and 
as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  have  been  held  to 
mean  "without  notice."  Meding  v.  Roe  (N. 
J.)  30  Atl.  587,  589. 

"Good  faith,"  as  used  in  Chattel  Mort- 
gage Act,  S  4,  declaring  unrecorded  mort- 
gages to  be  invalid  as  against  creditors  aud 
purchasers  and  mortgagees  in  good  faith, 
means  such  as  parted  with  something  of 
value,  or  otherwise  altered  their  positions 
on  the  strength  of  the  apparent  ownership, 
and  without  notice.  Milton  v.  Boyd,  22  AU. 
1078,  1082,  49  N.  J.  Eq.  (4  Dick.)  142. 

Gen.  St.  1878,  c.  39,  §  1,  providing  that 
every  mortgage  on  personal  property,  un- 
accompanied by  immediate  delivery,  and  fol- 
lowed by  actual  and  continued  change  of 
possession,  shall  be  absolutely  void  as  against 
subsequent  purchasers  in  good  faith,  unless 
the  mortgage  was  executed  in  good  faith 
and  filed,  cannot  be  construed  to  include  a 
purchaser  with  actual  notice  of  a  prior  con- 
veyance. Tolbert  v.  Horton,  18  N.  W.  647, 
648,  31  Minn.  518. 

A  vendor  and  vendee,  without  any  in- 
tent to  defraud,  entered  into  a  genuine 
agreement  that  the  sale  of  a  certain  lot 
should  be  "on  time,"  and  that  the  vendor 
should  advance  to  the  vendee  a  certain  sum 
of  money,  to  be  used  in  the  building  of  a 
house,  taking  for  such  sum  and  the  purchase 
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price  of  the  lot  a  mortgage.  Held,  that  such 
agreement,  when  executed,  constituted  the 
vendor  a  mortgagor  in  good  faith.  Hill  y. 
Aldrich,  50  N.  W.  1020,  48  Minn.  73. 

"Good  faith,"  when  used  with  refer- 
ence to  the  transfer  of  a  mortgage,  means 
without  notice,  as  well  as  for  a  valuable 
consideration.  Wright  v.  Larson,  61  Minn. 
321,  53  N.  W.  712.  38  Am.  St  Rep.  604. 

Offer  to  marry. 

"Good  faith,"  as  used  in  Pen.  Code,  art 
969,  authorizing  the  dismissal  of  prosecution 
if  defendant  offered  to  marry  the  complain- 
ing witness  in  good  faith,  means  ability  to 
consummate  the  marriage.  Merrell  y«  State, 
57  a  W.  289,  290,  42  Tex.  Or.  R.  19. 

Payment  for  corporate  stock. 

Under  the  so-called  "trust  fund  doctrine,** 
which  is  founded  on  the  proposition  that,  as 
the  state  undertakes  to  relieve  a  stockholder 
in  a  corporation  of  general  liability  of  the 
debts  of  the  concern  to  the  amount  he  has 
invested  in  the  enterprise,  he  ought  in  good 
faith  to  pay  in  money  or  its  equivalent  the 
face  value  of  the  stock  received,  there  has 
arisen  what  is  called  the  "good-faith  rule"  in 
determining  whether  the  property  given  in 
exchange  for  the  stock  was  properly  valued. 
Some  courts  hold  that  the  valuation  should 
be  made  in  good  faith,  and  some  of  them 
hold  that,  in  the  absence  of  an  affirmative 
showing  of  fraud  aliunde,  mere  oral  valua- 
tion of  the  property  given  in  exchange  for 
stock  will  not  render  the  stockholder  liable 
for  the  difference,  while  others  hold  that 
overvaluation  itself,  especially  if  gross,  con- 
stitutes or  raises  a  strong  presumption  of 
fraud.  State  Trust  Co.  v.  Turner,  82  N.  W. 
1029,  1030,  111  Iowa,  664,  53  L.  R.  A.  136. 

Publication  of  libelous  article. 

St.  1894,  S  5417,  relating  to  actions  for 
Ubel,  providing  that  where  a  libel  has  been 
published  in  a  newspaper,  and  the  publisher 
of  the  paper,  upon  notice,  publishes  a  retrac- 
tion of  the  same,  and  that,  if  it  appear  on 
the  trial  that  the  same  was  published  in 
good  faith,  the  plaintiff  shall  only  recover 
actual  damages,  means  an  absence  of  negli- 
gence as  well  as  improper  motives  in  mak- 
ing the  publication.  It  must  have  been 
honestly  made,  in  the  belief  of  its  truth, 
and  upon  reasonable  grounds  for  this  belief, 
after  the  exercise  of  such  means  to  verify 
its  truth  as  would  be  taken  by  a  man  of 
ordinary  prudence  under  like  circumstances. 
Allen  V.  Pioneer  Press  Co.,  41  N.  W.  936,  939, 
40  Minn.  117,  3  L.  R.  A.  532,  12  Am.  St  Rep. 
707. 

Pvrcbase  of  personalty. 

A  party  who  took  personal  property  in 
payment  of  a  debt,  without  notice,  was  a 
•"purchaser  in  good  faith,"  within  Laws  1893, 


p.  253,  making  unrecorded  conditional  sales 
of  property  absolute  as  to  creditors  and  pur- 
chasers in  good  faith.  Johnston  v.  Wood,  53 
Pac.  707,  708,  19  Wash.  441. 

Laws  1833,  c.  279,  §  1,  providing  that  the 
failure  to  record  a  chattel  mortgage  shall 
render  it  void  against  subsequent  purchas- 
ers in  good  faith,  does  not  include  debtors 
of  the  mortgagor,  who  purchase  the  property 
In  satisfaction  of  an  existing  indebtedness. 
Button  V.  Rathbone,  Sard  &  Co.,  27  N.  B. 
266,  267.  126  N.  Y.  187. 

Pnrcbase  of  realty* 

Want  of  notice  and  payment  of  the  pur- 
chase money  are  not  necessary  ingredients 
to  constitute  one  a  purchaser  in  good  faith 
within  the  meaning  of  Act  Oct  10,  1868, 
declaring  that  the  liens  of  Judgments  cre- 
ated or  preserved  by  certain  acts  and  conse- 
quences of  acts  should  be  null  and  void 
against  a  purchaser  in  good  faith  for  val- 
uable consideration.  "In  certain  cases  the 
faith  of  a  transaction  involves  the  motive 
with  which  it  is  entered  into.  Thus,  if  a 
purchaser,  knowing  of  a  judgment  not  of 
itself  a  lien,  has  the  view  and  purpose  to 
defeat  the  creditor's  execution,  his  purchase 
is  iniquitous,  and  fraudulent,  and  is  void 
against  the  creditor,  notwithstanding  he  may 
give  a  full  price;  but,  if  his  intention  is 
pure,  the  sale  is  valid.  Mere  knowledge  of 
a  lien  is  not  incompatible  with  good  faith 
because  the  purchaser  may  buy  subject  to 
It."    Thornton  v.  Bledsoe.  46  Ala.  73.  76. 

Rev.  St.  1851,  c.  46,  9  44,  providing  that 
all  conveyances  of  real  estate  shall  pass  title 
without  record  as' against  all  persons  except 
subsequent  purchasers  in  good  faith  for  a 
valuable  consideration  whose  conveyances 
should  be  first  duly  recorded,  cannot  be  con- 
strued to  include  a  Judgment  or  attaching 
creditor.  Gaston  v.  Merriam,  22  N.  W.  614, 
618,  33  Minn.  271. 

Rev.  St.  S  2241,  providing  that  those 
only  who  purchase  in  good  faith  shall  be 
protected  by  a  prior  record  of  their  deed, 
means  to  purchase  without  knowledge  of 
an  outstanding  Incumbrance,  or  any  Informa- 
tion sufiicient  to  put  the  purchaser  upon  in- 
quiry; and  the  law  would  not  protect  one 
who  purchases  land  with  knowledge  of  an 
outstanding  'unrecorded  mortgage.  Mueller 
V.  Brigham,  10  N.  W.  366,  368,  53  Wis.  173. 

Acts  1873,  c  41,  for  the  relief  of  pur- 
chasers of  real  estate  at  probate  or  chancery 
sales,  when  it  states  that  the  purchase  mon- 
ey must  have  been  in  good  faith  paid  by  the 
purchaser,  and  in  good  faith  applied  to  the 
payment  of  debts,  or  distributed  among  the 
distributees,  means  that  it  shall  have  been 
genuinely  paid  without  any  knowledge  or  sus- 
picion of  fraud  either  on  the  part  of  the  pur- 
chaser or  of  the  administrator.  The  term  is 
used  in  contradistinction  to  "bad  falth^"  and 
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not  in  the  technical  sense  In  which  It  Is  ap- 
plied to  conveyances  of  title,  In  which  latter 
sense  a  party  wholly  free  from  moral  male 
fides  is  still  frequently  held  not  to  be  a  bona 
fide  purchaser.    Ck)le  ▼.  Johnson,  58  Miss.  94, 


Pnroliase  of  stoek. 

To  constitute  good  faith  there  must  not 
only  be  an  absence  not  alone  of  participation 
in  the  fraud  or  collusion  with  the  vendee, 
but  also  of  knowledge,  or  even  of  notice,  of 
the  fraud,  or  of  facts  and  circumstances  cal- 
culated to  put  an  ordinary  business  man  on 
inquiry,  so  that  he  would  ascertain  the  truth. 
Thus,  where  it  appeared  that  a  purcliaser  of 
stock  had  suspicions  relating  to  the  sale  of 
it,  he  cannot  be  said  to  be  a  purchaser  in 
good  faith.  Pinkerton  Bros.  Oo.  v.  Bromley, 
77  N.  W.  307,  308,  119  Mich.  8. 

Set-off. 

Statutes  which  provide  that,  in  order  to 
be  allowed  as  a  set-off,  a  demand  must  have 
belonged  to  the  defendant  in  good  faith  be- 
fore notice  of  the  assignment  of  the  plaln- 
tifTs  claim,  mean  that  demand  shall  be  ac- 
tually, and  not  merely  colorably,  owned  by 
the  defendants.  Smith  v.  Warner,  16  Mich. 
890,  39& 

Where  a  defendant  filed  an  offset  sufll- 
clent  in  amount  to  entitle  him  to  an  appeal 
in  a  suit  before  a  magistrate,  and  there  was 
no  evidence  against  it,  it  was  held  that  the 
magistrate  had  no  power  to  refuse  the  appeal 
on  the  ground  that  the  offset  was  not  filed 
in  good  faith.  The  court  said  in  this  con- 
nection: •*Good  faith,  or  the  want  of  it,  is 
not  a  tangible,  visible  fact  that  can  be  seen 
and  touched,  but  rather  a  state  or  condition 
of  mind  which  can  only  be  Judged  of  by 
actual  or  fancied  tokens  or  signs;  and  the 
greatest  errors  have  been  committed  and  the 
bloodiest  and  blackest  pages  of  history  have 
been  written  by  men  who  arrogate  to  them- 
selves good  faith  and  deny  it  to  others.  The 
richest  ingredient  of  our  inheritance  is  that 
there  is  woven  into  the  texture  of  our  or- 
ganic law  that  crime  cannot  be  predicated 
upon  a  fancied  state  of  hilnd,  nor  funda- 
mental rights  lost  or  denied  except  for  overt 
acts.  Sin,  whether  original  or  imputed, 
doubtless  exists,  and  sometimes  in  the  most 
subtle  form;  but  it  has  been  found  wiser 
and  safer  to  leave  that  to  free  discussion  and 
the  harmless  exercise  of  opinion,  that  the 
subtle  disputants  on  creeds  may  have  free 
course  without  power  to  inflict  penalties  for 
error  of  opinion  or  a  bad  state  of  mind.  It  is 
not  probable  that  this  Justice  had  a  very  ac- 
curate conception  of  what  good  faith  meant 
— whether  It  had  reference  to  the  Nicene 
creed  or  to  some  abstruse  process  of  the  law 
which  he  did  not  fully  comprehend.  This 
statute,  to  work  beneficial  results,  must  have 
a  practical  administration.     The  petitioner 


was  denied  a  valuable  right,  because,  as  the 
record  is  made  to  say,  he  did  not  present  his 
claim  in  good  faith,  and  there  was  no  evi- 
dence to  the  contrary."  Wilder  v.  Gllman, 
55  Vt.  504,  505. 

Taking  property  of  another. 

"Good  faith,*'  as  the  term  is  used  in  the 
rule  of  law  that  a  trespasser  on  the  land  of 
another  who  takes  property  therefrom  shall 
be  liable  only  for  the  actual  damage  if  the 
property  taken  was  taken  in  good  faith, 
means  that  the  taking  is  without  culpable 
negligence  or  a  willful  disregard  of  the  rights 
of  others,  and  in  the  honest  and  reasonable 
belief  that  It  was  rightful.  The  term  has 
been  employed  in  the  authorities  upon  this 
subject  to  characterize  the  acts  of  one  who, 
while  legally  a  wrongdoer,  acted  in  the  hon- 
est belief  that  his  conduct  was  rightful. 
Whitney  t.  Huntington,  88  N.  W.  661,  663, 
87  Minn.  197. 

Testimoiij* 

In  an  Instruction  that  the  Jury  are  not 
required  to  blindly  receive  the  testimony  of 
defendant  as  true,  but  are  to  fully  and  fair- 
ly consider  whether  it  is  true,  and  made  in 
good  faith,  etc.,  it  was  contended  that  the 
expression  "good  faith*'  was  uncalled  for,  in 
that,  if  the  Jury  believe  the  testimony  to  be 
true,  it  made  no  difference  whether  it  was 
given  in  bad  faith;,  but  the  court  held  that, 
if  the  defendant's  story  was  true.  It  was  for 
that  reason  given  in  good  faith;  If  it  was 
false,  then  it  was  in  bad  f&ith,  because  it 
was  false.  "True"  and  **in  good  faith,"  used 
in  such  a  connection,  are  necessarily  con- 
vertible terms,  and  could  not  have  misled 
the  Jury.  Oarleton  v.  State,  61  N.  W.  699, 
714,  43  Neb.  373. 

Use  of  land. 

Where  the  horticultural  or  agricultural 
use  of  a  small  tract  of  land  is  merely  con- 
tributory to  the  comfort  or  convenience  and 
for  the  purpose  of  adorning  the  home  on 
such  land,  it  cannot  be  said  to  be  used  for 
agricultural  or  horticultural  purposes  in 
good  faith,  so  as  to  relieve  it  from  liability 
from  any  city  tax  except  a  road  tax,  under 
Acts  23d  Gen.  Assem.  c.  1,  S  3.  Windsor  v. 
Polk  County,  80  N.  W.  323,  324,  109  Iowa, 
156. 


GOOD  FENCE. 

See  "Good  and  Lawful  Fence";    "Good 
and  Sufficient  Fence." 


GOOD  FOR  ONE  PASSAGE. 

A  railroad  ticket  stating  that  the  same 
was  good  for  "one  flrst-dass  passage,"  means 
a  continuous  passage.  A  Journey  wherein  the 
party  going  between  two  places  stopped  over 
at  different  places  on  the  way  would  not  be 
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one  passage  wltbln  the  meaning  of  the  term 
as  above  used.  Hamilton  t.  New  York  Oent. 
R.  Ck>.,  61  N.  Y.  100,  101. 

GOOD  FOB  ONE  SEAT. 

The  statement  "good  for  one  seat,'* 
printed  on  a  railroad  ticket,  means  a  seat 
In  the  train  on  which  the  passenger  enters 
to  be  carried;  not  by  different  trains  or  by 
broken  stages.  'There  Is  nothing  In  the 
words  'one  seat'  which  enlarges  the  meaning 
so  that  the  holder  can  take  seat  after  seat, 
train  after  train,  day  after  day,  and  from 
station  to  station,  especially  In  contraven- 
tion of  the  known  regulations  of  the  com- 
pany as  to  the  travel  on  such  tickets.  It 
necessarily  follows  that  the  contract  for  one 
seat  must  mean  In  the  train  which  the  hold- 
er of  the  ticket  enters  to  be  carried,  and  not 
by  different  trains  and  by  broken  stages  day 
after  day."  Dietrich  v.  Pennsylvania  R. 
Co.,  71  Pa.  (21  P.  F.  Smith)  432,  437,  10  Am. 
Rep.  711. 

GOOD    FOR    THIS    DATE,    DAT,    AND 
TBIP  ONIiT. 

The  words  "good  this  date  only,"  when 
indorsed  on  a  railroad  ticket,  operate  as  a 
valid  limitation  on  the  ticket  by  which  it  la 
good  for  transportation  only  on  the  day  on  | 
which  it  is  dated.  Elmore  y.  Sands,  54  N. 
Y.  612,  615,  18  Am.  Rep.  617. 

The  words  "good  for  this  trip  only'.*  on 
a  raihroad  ticket  will  not  limit  the  under- 
taking of  the  company  to  any  particular  day, 
nor  any  specific  train  of  cars.  They  do  not 
relate  to  time,  but  to  a  journey;  and.  If  the 
ticket  has  not  been  previously  used,  it  en- 
titles the  holder  to  a  passage  on  a  subse- 
quent day,  as  well  as  on  the  day  it  bears 
date.  Pier  v.  Pinch  (N.  Y.)  24  Barb.  614, 
616. 

A  railroad  company  may,  in  making  ar- 
rangements with  another  company  to  sell 
tickets  over  both  roads  at  a  rate  less  than 
the  regular  fare  for  transportation  over  each 
road  if  purchased  separately,  limit  the  time 
during  which  such  ticket  is  good;  and  where 
a  ticket  Is  so  sold,  clearly  stamped  "Good  for 
this  day  and  train  only,"  and  It  is  not  used 
until  several  days  thereafter,  the  connecting 
road  may  refuse  to  accept  and  receive  such 
ticket  for  carriage  of  the  passenger.  Shedd 
V.  Troy  &  B.  Ry.  Co.,  40  Vt.  88,  94. 

The  words  "good  for  this  date  only," 
on  a  railr-oad  ticket,  operate  as  a  limitation 
of  the  right  of  the  holder  to  passage  to  the 
day  only  of  the  date  of  the  ticket.  Boice  ▼. 
Hudson  River  R.  Co.  (N.  Y.)  61  Barb.  611. 

A  condition  In  a  railroad  ticket  that  It  is 
"good  for  one  continuous  passage  on  and 
from  the  date,"  stamped  on  the  back.  Implies 


that  the  ticket  Is  limited  to  the  day  upon 
which  it  was  dated,  and  to  such  further  time 
as  is  necessary  to  complete  the  continuous 
passage  designated.  Texas  &  N.  O.  R.  Co. 
V.  Powell,  35  S.  W.  841,  842,  13  Tex.  Civ. 
App.  212. 

"Good  for  this  day  and  train  only,"  print- 
ed on  a  railway  ticket,  was  not  a  represen- 
tation that  the  first  train  passing  the  station 
after  the  purchase  of  the  ticket  would  stop 
to  take  on  passengers,  and  that  the  purchaser 
was  entitled  to  passage  on  that  particular 
train.  Duling  v.  Philadelphia,  W.  &  B.  R. 
Co.,  6  Atl.  592,  596,  66  Md.  120. 

GOOD  HABITS. 

A  warranty  of  insured  in  a  life  policy 
that  his  habits  were  good,  and  had  always 
been  good,  cannot  be  construed  to  mean  that 
his  habits  were  absolutely  correct  according 
to  the  strict  rules  of  ethics,  but  they  were 
and  had  always  been  ordinarily  good.  Gal- 
bralth's  Adm'r  v.  Arlington  Mut  Life  Ins. 
Co.,  etc.,  75  Ky.  (12  Bush)  29,  39. 

GOOD  HEAIiTH. 

The  term  "good  health"  In  an  applica- 
tion for  a  life  Insurance  policy  representing 
that  the  Insured  is  in  good  health  does  not 
mean  absolute  perfection,  but  is  compara- 
tive. The  Insured  need  not  be  entirely  free 
from  infirmity,  or  from  all  the  ills  to  which 
flesh  is  heir.  If  he  enjoys  such  health  and 
strength  as  to  justify  the  reasonable  belief 
that  he  is  free  from  derangement  of  organic 
functions,  or  free  from  symptoms  calculated 
to  cause  a  reasonable  apprehension  of  such 
derangement,  and  to  ordinary  observation 
and  outward  appearance  his  health  Is  reason- 
ably such  that  he  may  with  ordinary  safety 
be  insured,  and  upon  ordinary  terms,  the  re- 
quirement of  good  health  Is  satisfied.  Slight 
troubles,  temporary  and  light  Illness,  Infre- 
quent and  light  attacks  of  illness,  not  of 
such  a  character  as  to  produce  bodily  in- 
firmity or  serious  impairment  or  derange- 
ment of  vital  oEgans,  do  not  disprove  the 
warranty  of  good  health.  In  other  words, 
the  term  "good  health,"  when  used  in  a  pol- 
icy of  life  Insurance,  means  that  the  appli- 
cant has  no  grave.  Important,  or  serious  dis- 
ease, and  is  free  from-  any  ailment  that  seri- 
ously affects  the  general  soundness  and 
healthfulness  of  the  system.  Barnes  v.  Fi- 
delity Mut.  Life  Ass'n,  43  Atl.  341,  342,  191 
Pa.  618,  45  L.  R.  A.  264  (citing  3  Joyce,  Ins. 
§  2004);  Goucher  v.  Northwestern  Traveling 
Men»8  Ass'n  (U.  S.)  20  Fed.  596.  598;  Provl- 
dent  Sav.  Life  Assur.  Soc.  of  New  York  v. 
Beyer  (Ky.)  67  S.  W.  827,  828;  Hann  v.  Na- 
tional  Union,  56  N.  W.  834,  836,  97  Mich. 
513,  37  Am.  St  Rep.  365;  McDermott  v. 
:Modem  Woodmen  of  America,  71  S.  W,  833, 
837,  97  Mo.  App.  636. 
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The  term  "good  health"  in  a  life  insur- 
ance policy  is  comparative;  and  an  assured 
is  in  good  health  unless  affected  with  a  sub- 
stantial attack  of  illness  threatening  his  life, 
or  with  a  malady  which  has  some  bearing 
on  the  general  health.  It  does  not  mean  in 
perfect  health;  nor  would  it  depend  upon 
ailments  slight,  and  not  serious  in  their  nat- 
ural consequences.  Manhattan  Life  Ins.  Go. 
T-  Carder  (U.  S.)  82  Fed.  986.  989,  27  0.  0. 
A.  844;  Galbraith's  Adm'r  v.  Arlington  Mut 
Life  Ins.  Co.,  etc.,  75  Ky.  (12  Bush)  29,  89; 
Mason*s  Benefit  Society  v.  Wlnthrop,  85  111. 
537,  541;  Maine  Benefit  Ass'n  y.  Parks,  16 
Atl.  a39,  840,  81  Me.  79,  10  Am.  St.  Rep.  240; 
Jeffrey  v.  United  Order  of  Golden  Cross,  53 
Atl.  1102,  1104,  97  Me.  176. 

"Good  health,"  as  used  in  a  warranty 
in  an  application  for  a  policy  of  life  insur- 
ance by  a  third  person  that  Insured  is  in 
good  health,  does  not  mean  an  actual  free- 
dom from  illness  or  disease,  but  simply  that 
the  person  has  indicated  in  his  actions  and 
appearance  no  symptoms  and  traces  of  dis- 
ease, and  to  the  ordinary  observation  of  a 
friend  or  relation  is  in  truth  well.  Grattan 
T.  Metropolitan  Life  Ins.  Co.,  92  N.  Y.  274, 
280,  44  Am.  Rep.  372. 

Good  health,  within  the  meaning  of  the 
following  question  and  answer  in  an  appli- 
cation for  life  insurance:  "Question.  What  is 
the  present  state  of  the  party's  health?  An* 
swer.  Good*' — means  free  from  any  apparent 
sensible  disease  or  symptoms  of  them;  that 
the  party  was  not  conscious  of  any  derange- 
ment of  the  functions  by  which  health  could 
be  tested;  or,  in  other  words,  that  he  was 
In  a  good  state  of  health.  Conver  v.  Mutual 
Ins.  Co.  (U.  S.)  6  Fed.  Cas.  368,  369. 

The  term  "good  health"  in  an  applica- 
tion for  renewal  of  a  life  Insurance  policy, 
representing  that  the  insured  was  then  In 
good  health,  should  be  construed  by  the 
standard  of  health  existing  at  the  time  of  the 
original  policy  and  the  description  of  the 
insured's  condition  and  ailments  contained  in 
the  declaration  on  which  it  was  made. 
Where  the  insured,  at  the  time  of  the  re- 
newal, is  not  affected  with  any  diseases, 
other  than  those  named  in  the  original  ap- 
plication, which  tend  to  shorten  life  or  in- 
crease the  risk,  and  those  diseases  have  not 
become  so  aggravated  as  to  make  his  condi- 
tion subsequently  different  from  what  it  was 
at  the  date  of  the  first  policy,  he  is  in  good 
health  within  the  meaning  of  the  policy.  The 
adjective  "good"  is  comparative;  it  does  not 
require  absolute  perfection.  When,  there- 
fore, one  is  described  as  being  in  good  health, 
that  does  not  necessarily  nor  ordinarily  mean 
that  he  is  absolutely  free  from  all  and  every 
ill  that  fiesh  is  heir  to,  but  rather  means — 
especially  in  applications  for  life  insurance — 
that  the  applicant  is  exempt  from  any  dan- 
gerous disease,  or  one  which  frequently  ter- 
minates fatally.    Peacock  v.  N.  Y.  Life  Ins. 


Co.,  20  N.  Y.  293,  296.  In  an  application  for 
the  renewal  of  a  policy  of  life  Insurance,  a 
certificate  that  the  applicant  is  "now  in  good 
health"  means  the  same  thing  as  was  meant 
by  the  same  words  when  used  in  the  original 
application  for  the  policy;  that  is.  Just  such 
health  as  the  original  declaration  of  the 
insured  described.  It  cannot  be  said  that 
good  health  has  so  definite  a  meaning  that 
it  admits  of  application  to  only  one  physical 
condition.  Its  ordinary  use  in  the  commu- 
nity does  not  import  a  perfect  physical  con- 
dition once  in  one  hundred  times.  Peacock  ▼. 
New  York  Life  Ins.  Co.,  14  N.  Y.  Super.  Ct 
(1  Bosw.)  338.  347. 

In  construing  an  application  for  life  in- 
surance in  which  the  assured  had  stated 
that  he  was  in  good  health,  the  court  said: 
"It  cannot  be  supposed  that  one  who,  for  the 
purpose  of  procuring  insurance,  alleges  him- 
self to  be  in  good  health,  shall  be  understood 
as  warranting  himself  to  be  in  perfect  and 
absolute  health,  for  this  is  seldom,  if  ever, 
the  fortune  of  any  human  being;  and  we 
are  all  bom,  as  said  by  Lord  Mansfield  in 
Willis  V.  Poole,  Park,  Ins.  555,  with  the  seeds 
of  immortality  in  us.  These  inquiries  as  to 
symptoms  of  disease,  as  is  said  by  Mr.  Par- 
sons, therefore  must  mean  whether  they 
have  ever  appeared  in  such  a  way  or  under 
such  circumstances  as  to  Indicate  a  disease 
which  would  have  a  tendency  to  shorten 
life."  Alabama  Gold  Life  Ins.  Co.  v.  John- 
ston, 80  Ala.  467,  475,  2  South.  125,  59  Am. 
Rep.  816. 

''Good  health,"  as  contained  in  an  appli- 
cation for  reinstatement  to  life  insurance 
stating  that  the  applicant  was  in  good  health, 
means  that  state  of  health  which  his  original 
application  disclosed  to  the  company.  Mas- 
sachusetts Ben.  Life  Ass'n  v.  Robinson,  30 
S.  B.  918,  932,  104  Ga.  256,  42  L.  R.  A.  26L 

GOOD  HUNTEB. 

"Good  hunter,"  as  applied  to  a  horse,  im- 
plies soundness  in  wind  and  eyes,  which 
would  exclude  a  whistler,  whistling  being  a 
noise  made  in  respiration  by  a  horse  while 
trotting  or  cantering,  which,  though  at  first 
it  does  not  indicate  any  defect  in  pace  or  en- 
durance, is  apt  to  Increase,  and  indicate  such 
defect    29  Alb.  Law  J.  25. 

GOOD  MAINTENANCE. 

See  "Good  and  Comfortable  Support  and 
Maintenance." 

GOOD  MANNER. 

See  "Good  and  Workmanlike  Manner." 

GOOD  MARBLE. 

See  "Good  White  Marble.** 
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GOOD  BIEN. 

Bee  *'Oood  and  Lawfnl  Men.** 

GOOD     MERCHANTABLE     SHIPPING 
HAT. 

The  meaning  of  the  words  "good  mer- 
chantable shipping  hay/'  within  the  meaning 
of  a  contract  to  sell  such  hay,  is  to  be  de- 
termined by  evidence  as  to  what  was  intend- 
ed by  such  words.  Fitch  v.  Carpenter  (N. 
7.)  48  Barb.  40,  42. 


GOOD  MORAL  CHARACTER. 

"Good  moral  character,"  as  used  in 
Rev.  St  §  2165  [U.  S.  Comp.  St  1901,  p.  1329], 
providing  that  an  alien,  to  be  entitled  to 
admission  to  citizenship,  must  first  prove 
that  he  has  behaved  himself  as  a  man  of 
good  moral  character,  means  that  he  must 
have  conducted  himself  as  a  man  of  good 
moral  character  ordinarily  would,  should,  or 
does,  but  what  constitutes  good  moral  char- 
acter is  not  easy  to  determine,  as  the  stand- 
ard may  vary  from  one  generation  to  anoth- 
er, and  the  conduct  of  the  average  man  of 
the  country  is  probably  as  high  as  the 
standard  can  be  set,  but,  on  general  princi- 
ples, it  would  seem  that  whatever  is  forbid- 
den by  the  law  of  the  land  ought  to  be  con- 
sidered for  the  time  being  immoral;  and 
therefore  a  person  who  violates  the  law 
thereby  manifests  in  a  greater  or  less  degree 
that  he  is  not  well  disposed  to  the  good  or- 
der and  happiness  of  the  country,  and  hence 
a  man  who  commits  perjury  is  not  a  man  of 
good  moral  character.  In  re  Spenser  (U. 
S.)  22  Fed.  Cas.  921,  7  Cent  Law  J.  84,  85. 

The  phrase  "good  moral  character"  as 
used  in  Rev.  St  c.  144,  §  2580,  subd.  3,  declar- 
ing that  a  person,  in  order  to  be  admitted  to 
the  bar,  must,  in  addition  to  other  requisites, 
be  of  good  moral  character,  is  general  in  its 
application,  and  includes  all  the  elements  es- 
sential to  make  up  such  a  character,  among 
those  being  common  honesty  and  veracity.  In 
re  O ,  42  N.  W.  221,  226,  73  Wis.  002. 

▲  teacher  who  habitually  used  profane 
language  In  the  presence  of  his  scholars,  and 
who  openly  and  conspicuously  broke  the  Sab- 
bath, was  not  a  person  of  good  moral  charac- 
ter. Wieman  v.  Mabee,  8  N.  W.  71«  72,  45 
Mich.  484,  40  Am.  Bep.  477. 

GOOD  MORTGAGE. 

An  affidavit  that  a  mortgage  was  good 
and  valid  has  reference  to  the  character  and 
sufficiency  of  the  security,  and  not  to  the  ti- 
tle simply.  Du  Flon  v.  Powers  (N.  Y.)  14 
Abb.  Praa  (N.  S.)  391,  895. 

GOOD  NOTE. 

See  "Good  and  Collectible  Note";  "Good 
and  Sufficient  Note." 


GOOD  OPPORTUNITY* 

In  a  will  reciting  testator^s  wish  that  hi» 
farm  should  be  rented  for  five  years,  and 
then  sold,  or,  should  a  good  opportunity  of- 
fer, then  the  same  should  be  sold  soonw,  and 
expressing  the  desire  that  his  minor  son,  IT 
years  old,  lihould  buy  the  same,  the  expres- 
sion "good  opportunity"  does  not  mean  a 
good  offer,  so  as  to  authorize  the  executory 
of  the  will  to  sell  the  farm  at  any  time 
they  receive  a  good  offer  for  it.  Appeal  of 
Clouse,  43  Atl.  413,  414,  192  Pa.  108. 

GOOD  ORDER  AND  CONDITION. 

See  "Apparent  Good  Order." 

The  term  "good  order,'*  when  applied  to- 
the  shipment  of  glass,  is  to  be  taken  in  the 
meaning  in  which  it  is  used  in  the  glass 
trade,  and  cannot  be  defined  by  the  court  in 
the  absence  of  evidence  of  such  meaning. 
King  V.  Nelson,  36  Iowa,  509.  512. 

A  bill  of  lading  stating  that  goods  were 
received  in  good  order,  but  that  the  con- 
tents thereof  are  unknown,  only  means  that 
the  external  condition  of  the  goods  was  in 
good  order.  Clark  v.  Barnwell,  53  U.  S.  (12 
How.)  272,  283,  13  L.  Ed.  985;  Vaughan  t. 
630  Casks  of  Sherry  Wine  (U.  S.)  28  Fed. 
Cas.  1114. 

A  bill  of  lading  which  recites  that  eer^ 
tain  articles  were  shipped  in  good  order  and 
well  conditioned  refers  to  the  exterior  and 
apparent  condition  of  the  articles,  and  not  to 
the  internal  condition,  except  so  far  as  it 
may  be  inferred  from  external  appearances. 
Gowdy  v.  Lyon,  48  Ky.  (9  B.  Mon.)  112,  114; 
The  Gibers  (U.  S.)  18  Fed.  Cas.  635,  636; 
Bradstreet  v.  Heran  (U.  S.)  8  Fed.  Cas.  1183; 
Keith  V.  Amende,  64  Ky.  (1  Bush)  455,  459. 

A  bill  of  lading  reciting  that  the  goods 
were  shipped  in  good  order  and  condition 
refers  only  to  the  external  condition,  and  not 
to  the  state  of  the  article.  It  has  no  ref- 
erence to  its  soundness.    West  v.  The  Berlin, 

8  Iowa,  532,  542;  The  Orlflamme  (U.  S.) 
18  Fed.  Cas.  810;  The  CaUfomla  (U.  S.)  4 
Fed.  Cas.  1058,  1059. 

The  use  of  the  words  "good  order"  in  a 
bill  of  lading  reciting  the  receipt  of  the 
goods  in  good  order  is  not  conclusive,  as  be- 
tween the  carrier  and  shipper,  that  the  goods 
were  in  fact  in  good  order,  but  creates  a 
presumption  to  such  effect.    Ellis  v.  WlUard, 

9  N.  Y.  (5  Seld.)  529;  Barrett  t.  Rogers,  T 
Mass.  297-300,  6  Am.  Dee.  45;  Carson  v. 
Harris  (Iowa)  4  G.  Greene,  516,  517;  Choate 
v.  Crowninshield  (U.  S.)  6  Fed.  Gas.  646k 
647. 

The  use  of  the  words  "good  order,**  in  a 
bill  of  lading  reciting  that  freight  received 
for  carriage  which  Is  containecl  in  boxes  la 
in  good  order,  operates  to  Impose  the  bur- 
den of  proof  on  the  carrier  of  showing  that 
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tbe  goods  were  not  in  good 'order  when  re- 
ceived. Price  V.  Powell,  3  N.  Y.  822,  825; 
Tbe  Oriflamme  (U.  8.)  18  Fed.  Gas.  810. 

The  use  of  the  words  "good  order,"  in  a 
contract  to  deliver  wool  in  good  order,  im- 
ports a  warranty  that  the  wool  delivered 
will  be  in  good  order.  Bolhemus  t,  Heiman, 
fiO  Cal.  438. 

Where  a  steamboat  gave  a  bill  of  lading 
in  which  cotton  is  receipted  for  as  in  good  or- 
der and  condition,  the  receipt  is  not  conclu- 
sive against  the  vessel,  but  throws  the  bur- 
den of  proof  upon  it,  and  the  recital  cannot 
be  overthrown  or  qualified  except  by  evi- 
dence of  a  very  clear  and  convincing  char- 
acter. The  policy  of  the  law — a  policy  Jus- 
tified by  long  experience — is  to  hold  the  car- 
rier to  a  very  strict  accountability.  The  re- 
cital of  a  bill  of  lading  is  not  to  be  weakened 
by  a  conjectural  showing,  and  where  the  cot- 
ton, when  delivered  by  the  boat  at  its  desti- 
nation, was  wet  and  damaged,  it  cannot  be 
presumed,  without  clear  proof,  that  the  cot- 
ton was  wet  before  its  receipt  by  the  steam- 
er.   Bond  V.  Frost,  6  La.  Ann.  801,  802. 

In  a  bill  of  lading  containing  a  receipt 
of  goods  packed  in  boxes  as  in  good  order, 
and  a  contract  to  forward  such  goods,  the 
parts  of  such  bill  containing  the  receipt  may 
be  explained  and  contradicted  by  parol  evi- 
dence, as  any  other  receipt.  In  such  a  re- 
ceipt, if  the  property  to  be  trau  sported,  and 
which  was  declared  to  be  in  good  order,  was 
In  all  parts  open  to  inspection,  and  no  fraud 
or  imposition  was  practiced,  it  might  not  be 
unreasonable  to  say  that  no  evidence  should 
be  admitted  to  prove  that  it  was  not  in  good 
order;  but,  in  the  case  of  goods  put  up  in 
boxes,  the  exterior  only  of  which  was  visi- 
ble, and  neither  the  interior,  nor  its  quality 
or  condition,  could  be  known  to  the  master, 
who  signed  the  bill  of  lading,  evidence  is  ad- 
missible to  prove  that  the  goods  were  not  in 
good  order  at  the  time  the  bill  of  lading 
was  given.  The  Missouri  v.  Webb,  0  Mo. 
103,   195,    196. 

"Good  order,"  in  a  receipt  signed  by  a 
person  receiving  goods  from  a  carrier  that 
the  goods  are  in  good  order  when  so  receiv- 
ed, does  not  preclude  the  person  giving  the 
receipt  from  showing  that  they  were  not  in 
fact  in  good  order;  but  he  may  show  that 
he  wanted  to  sign  for  the  goods  as  being  in 
poor  condition,  but  was  not  permitted  to  do 
«o  by  the  carrier.  The  instrument  is  a 
mere  receipt,  which  may  be  varied  by  parol 
evidence.  Tiemey  v.  New  York  Cent  &  H. 
B.  R.  Co.  (N.  Y.)  10  Hun,  569,  570. 

A  bill  of  lading  providing  that  the  ship 
should  deliver  the  goods  in  like  good  order 
and  condition  must  be  construed  strictly,  and 
80  as  to  harmonize  with  the  ship's  duty  to 
make  a  good  delivery,  and,  as  so  construed, 
means  that  the  goods  may  be  landed  at  a 


proper  time  and  place,  though  without  notice 
to  the  consignee,  and  that,  on  the  ship's  tak- 
ing reasonable  care  of  them  afterwards,  they 
will  be  at  the  consignee's  risk  and  expense, 
and  therefore,  if  the  goods  are  discharged 
at  an  improper  time,  or  are  voluntarily  ex- 
posed to  known  and  Imminent  peril  of  loss, 
the  ship  will  be  liable  for  breach  of  duty, 
though  the  goods  were  at  the  owner's  risk 
after  delivery  in  good  order  and  condition. 
The  Surrey  (U.  S.)  26  Fed.  701,  706. 

The  words  "good  order  and  condition," 
as  used  in  an  instruction  stating  that  it  is 
the  duty  of  a  city  to  keep  its  streets  in  good 
order  and  condition,  are  not  synonymous 
with  the  words  "reasonably  safe  condition 
for  travel,"  since  a  street  might  not  be  con- 
sidered in  good  order  and  condition,  but  still 
it  might  be  reasonably  safe  for  travel  in 
ordinary  modes  with  the  exercise  of  reason- 
able and  ordinary  car'^.  City  of  Denver  v. 
Moewes,  00  Pac.  986,  98T,  15  Colo.  App.  2a 

GOOD  REASON  TO  BELIEVE. 

See  "Good  and  Lawful  Reasons.** 

"Good  reason  to  believe,"  as  used  in  an 
affidavit  for  a  warrant  for  arrest  for  trep- 
pass,  alleging  that  the  affiant  has  "good  reason 
to  believe"  a  Just  cause  of  action  exists,  la  not 
''probable  cause,"  within  Const  art  6,  S  26, 
providing  that  such  a  warrant  can  only  is- 
sue on  a  showing  under  oath  of  probable 
cause,  but  the  facts  must  be  sworn  to.  Med- 
daugh  V.  WUliams,  12  N.  W.  84,  85  48  Mich. 
172. 

GOOD  REPAIR. 

See  "Good  Tenantable  Repair." 

A  provision  in  a  charter  of  a  tollbridge 
corporation  that  the  bridge  should  at  all 
times  be  kept  in  good,  safe,  and  passable  re- 
pair, meant  in  such  condition  as  befitted  a 
public  highway,  and  safe  and  convenient  for 
all  kinds  of  travel  at  all  seasons  and  at  all 
times,  by  day  and  night.  Commonwealth  v. 
Central  Bridge  Corp.,  66  Mass.  (12  Cush.)  242, 
244. 

An  agreement  of  a  lessee  to  deliver  the 
premises  in  good  repair  at  the  expiration  of 
the  lease  does  not  bind  him  to  restore  the 
buildings  if  burned,  where  ft  Is  stipulated 
that  he  shall  take  insurance  to  a  certain 
amount  and  assign  it  to  the  lessor,  and  use 
it  to  restore  the  buildings  if  destroyed  by 
fire.  Sun  Ins.  Office  v.  Varble,  40  S.  W.  486, 
103  Ky.  75& 

GOOD  REPUTE, 

"Good  repute,"  as  used  in  an  instruction 
in  an  action  for  seduction,  declaring  that 
if  the  plaintiff's  daughter  was  reduced  and 
debauched,  she  being  then  an  unmarried  f  e- 


GOOD  REPUTE 


3126 


GOOD  STANDING 


male  of  good  repute,  the  jury  would  find  de- 
fendant guilty,  etc.,  means  if  she  was  hon- 
estly pursuing  the  path  of  rirtue.  "Good  re- 
pute" is  synonymous  with,  and  only  means, 
"of  good  reputation."  State  v.  Wheeler,  18 
8.  W.  924,  925,  108  Mo.  658. 

"Good  repute"  is  synonymous  with,  and 
only  means,  "of  good  reputation."  State  y. 
Wheeler,  18  S.  W.  924,  108  Mo.  65a  And 
it  has  such  meaning  in  the  statute  declaring 
it  an  offense  for  one  under  promise  of  mar- 
riage to  seduce  an  unmarried  female  of  good 
repute,  under  18  years  of  age.  State  t. 
Sharp,  33  S.  W.  795,  796, 132  Mo.  165. 

In  construing  Rev.  St.  S  1259,  providing 
for  the  punishment  of  persons  who  shall,  un- 
der promise  of  marriage,  seduce  any  unmar- 
ried female  of  good  repute,  it  was  held  in 
State  V.  Patterson,  88  Mo.  88,  95,  57  Am.  Rep. 
374,  that  the  words  "of  good  repute"  did  not 
confine  the  evidence,  on  a  prosecution  under 
the  act,  to  mere  reputation  of  the  prosecutrix, 
but  that  evidence  of  previous  unchastity  was 
admissible,  the  same  as  under  statutes  in 
which  the  words  "of  previous  chaste  char- 
acter" are  used  instead  of  "of  good  repute." 
This  conclusion  is  reached  from  an  analysis 
of  the  essential  meaning  of  the  word  "seduc^ 
tion."  This  case  overrules  State  v.  Brass- 
field,  81  Mo.  151,  51  Am.  Rep.  235. 

**Good  repute  for  chastity,"  as  used  in 
a  statute  providing  for  the  prosecution  of  any 
person  seducing  a  woman  of  good  repute  for 
chastity,  does  not  mean  actual  personal  vir- 
tue. Actual  personal  virtue  may  be  pre- 
served while  the  good  repute  for  chastity 
may  be  impaired  by  indiscreet  conduct  The 
offer  of  evidence  to  show  that  the  woman 
was  not  chaste  is  immaterial,  and  does  not 
bear  on  the  question  of  her  good  repute  for 
chastity.  Foley  v.  State,  35  Ati.  106,  106,  59 
N.  J.  Law,  1. 

GOOD  BIOE. 

See  "Good  Seed  Rice." 

GOOD  BIGHT  TO  SEIX. 

A  covenant  In  a  deed  of  a  good  right  to 
sell  and  convey  does  not  imply  a  warranty 
of  absolute  title,  but  only  of  actual  seisin 
and  possession.  Raymond  t.  Raymond,  o4 
Mass.  (10  Gush.)  134. 

GOOD  SALT. 

See  "Good  (hoarse  Salt** 

GOOD  SAWMUX. 

See  "Good  Steam  SawmilL** 

GOOD  SECUBITT. 

See  "Good  and  Sufficient  Security.'^ 


GOOD  SEED  RICE. 

A  representation  in  a  sale  of  rice  that  it 
was  good  seed  rice  amounted  to  a  warranty* 
and,  on  the  failure  of  the  rice  to  sprout  un- 
der proper  conditions,  the  warranty  was 
broken.  Reiger  v.  Worth  Co.,  41  8.  B.  377, 
130  N.  C.  268,  89  Am.  St  Rep.  865. 

GOOD  STANDING. 

An  application  by  a  member  of  a  tem- 
perance order  for  a  beneficiary  certificate  in 
the  nature  of  a  life  insurance  policy  con- 
tained the  following  clause:  "I  further  agree 
that  should  I  at  any  time  violate  my  pledge 
of  total  abstinence,  or  be  suspended  or  ex- 
pelled for  a  violation  of  any  of  the  laws  of 
the  order,  or  for  nonpayment  of  dues,"  eta, 
"then  all  rights  which  either  myself,  the  per- 
son or  persons  named  in  the  certificate,  my 
heirs,"  etc.,  "may  have  in  the  beneficiary  fimd 
of  the  order,  shall  be  forfeited."  The  cer- 
tificate provided  that,  ''in  case  he  is  in  good 
standing  at  the  time  of  his  decease,  then  the 
person  or  persons  hereinafter  named  shall 
be  entitied,"  etc.  Held,  that  the  term  "good 
standing"  not  only  implies  that  the  party 
should  be  a  member  of  the  society  at  the  time 
of  his  decease,  but  that  he  have  a  good  repu- 
tation therein.  The  words  should  not  be  con- 
strued so  as  to  make  a  trial  and  conviction 
of  the  violation  of  the  insured's  pledge  of 
total  abstinence  a  condition  precedent  to  for- 
feiture. The  words  are  to  be  construed  with 
reference  to  the  language  of  the  certificate^ 
and  when  this  is  done  they  manifestly  mean 
not  only  good  reputation,  but  good  conduct; 
that  is,  a  freedom  from  a  violation  of  the 
pledge  of  total  abstinence.  The  violation  of 
this  pledge,  therefore,  and  not  the  expulsion 
or  suspension  by  reason  thereof,  is  a  cause 
for  forfeiture  of  rights  and  benefits  under 
the  certificate.  Supreme  Council  Royal 
Templars  of  Temperance  v.  Curd,  111  111. 
284,  289  (cited  in  High  Court  L  O.  O.  F.  r. 
Zak,  26  N.  E.  593,  595,  136  111.  185,  188,  29 
Am.  St.  Rep.  318);  Smith  v.  Knight  of  Father 
Mathew,  36  Mo.  App.  184. 

A  member  of  an  order  at  the  time  of  his 
death  in  arrears  of  dues  and  assessments, 
the  time  for  collecting  which  has  fully  ex- 
pired, is,  by  reason  of  those  facts,  not  in 
good  standing,  within  the  meaning  of  a  ben- 
efit certificate  requiring  the  member  to  be  in 
good  standing  in  the  order  at  the  time  of  liis 
death,  to  entitle  the  beneficiary  to  recover. 
Puhr  V.  Grand  Lodge  German  Order  of 
Haugari,  77  Ma  App.  47,  63  (citing  Bacon, 
Ben.  ^oc.  S  414). 

"Good  standing,"  within  the  meaning  of 
the  order  of  the  Knights  of  Honor,  implies 
a  full  and  fair  compliance  with  their  laws 
in  the  payment  of  assessments  and  dues; 
and  therefore  a  member  who  is  largely  in 
arrears  for  assessments  and  dues  is  not  in 
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good  standing,  within  the  meaning  of  a 
benefit  certificate,  and  his  beneficiaries  are 
not  entitled  to  the  payment  of  the  same.  It 
is  not  necessary  to  prevent  Insured  from  be- 
ing in  good  standing  that  he  should  have 
been  actually  suspended  before  his  death. 
McMurry  v.  Supreme  Lodge  Knights  of 
Honor  (U.  S.)  20  Fed.  107. 

A  provision  in  the  constitution  of  a  fra- 
ternal Insurance  society  that,  if  the  member 
continue  In  good  standing,  the  certificate 
shall  be  Incontestable  after  a  certain  date 
from  the  issuance  thereof,  refers  to  such 
good  standing  as  exists  up  to  the  time  of 
death;  and  hence  suicide,  though  elsewhere 
declared  to  avoid  the  certificate,  does  not 
involve  loss  of  good  standing.  Royal  Circle 
V.  Acbterrath,  68  N.  E.  492,  498,  204  111. 
549,  63  L.  B.  A.  452. 

OOOD  STEAM  SAWMILL. 

A  promise  by  a  vendee  to  erect  on  land 
a  good  steam  sawmill  is  a  promise  to  erect 
a  mill  capable  of  doing  such  work  and  to 
such  amount  as  Is  ordinarily  done  by  good 
mills.  Such  a  promise  is  not  void  for  un- 
certainty. Fraley  v.  Bentley,  46  N.  W,  606, 
1  Dak.  26. 

OOOD  SUPPORT. 

See  "Good  and  Comfortable  Support  and 
Maintenance";  "Good  and  Sufficient 
Support" 

OOOD  TEHANTABLE  REPAIR. 

The  phrase  "good  tenantable  repair,"  In  a 
lease  requiring  the  tenant  of  a  house  to  yield 
up  the  premises  in  good  tenantable  re- 
pair, Is  not  violated  by  the  act  of  the  ten- 
ant, on  quitting  the  property,  in  leaving  nine 
cart  loads  of  ashe^  brickbats,  and  rubbish 
on  the  demised  premises.  Thorndlke  t.  Bur- 
rage,  111  Mass.  681. 

€K>OD  TITLE. 

See  "Good  and  Clear  Title" ;  ••Good  and 
Marketable  Title";  "Good  and  Perfect 
Title." 

The  term  "good  title"  does  not  neces- 
sarily mean  one  perfect  of  record.  Block 
▼.  Byan,  4  App.  Cas.  (D.  O.)  283,  287. 

As  dear  title. 

The  word  "good,"  in  a  vendor's  contract 
to  convey  a  good  title,  comprehends  all  tnat 
the  word  "dear"  does,  and  therefore  there 
is  no  strength  to  any  argument  based  on  the 
intention  of  the  parties,  as  shown  from  the 
fact  that  the  word  "clear,"  in  the  original 
draft  of  the  contract,  was  stricken  out,  and 
the  word  "good"  inserted.  Such  change  does 
not  show  that  the  parties  did  not  Intend  that 


the  title  should  be  conveyed  free  from  all 
incumbrances.  Oakey  v.  Cook,  7  AtL  496, 
503,  41  N.  J.  Eq.  a4  Stew.)  350. 

••Good  title"  means  a  title  free  from 
litigation,  palpable  defects,  and  grave  doubts. 
It  should  consist  of  both  legal  and  equitable 
titles,  fairly  deducible  of  record.  Beynolds 
V.  Borel,  25  Pac.  67,  69,  86  Cal.  638  (citing 
Turner  v.  McDonald,  76  GaL  179,  18  ii'ac 
262). 

As  marketable  title. 

A  good  title  means  not  merely  a  title 
valid  in  fact,  but  a  marketable  title  which 
can  again  be  sold  to  a  reasonable  purchaser, 
or  mortgaged  to  a  person  of  reasonable  pru- 
dence as  a  security  for  a  loan  of  money. 
Irving  V.  Campbell,  24  N.  B.  821,  822,  121 
N.  Y.  858,  8  L.  R.  A.  620;  Moore  v.  WU- 
llams,  22  N.  E.  233,  234,  115  N.  Y.  686,  6  L. 
R.  A.  654,  12  Am.  St  Rep.  844;  Emens  v. 
St  John  (N.  Y.)  29  N.  Y.  Supp.  656,  657,  79 
Hun,  102. 

As  fee-simple  title. 

The  term  "good  title."  in  Acts  1864, 
$  18,  speaking  of  tbe  obtaining  of  a  good 
title  to  certain  real  estate  by  a  county,  means 
a  title  In  fee  simple  absoluta  Title  of  It- 
self to  real  estate  implies  an  estate  in  fee. 
Nothing  short  is  a  complete  title.  A  good 
title  can  be  nothing  less  than  a  legal  es- 
tate in  fee — an  estate  indefeasible.  Jones 
V.  Gardner  (N.  Y.)  10  Johns.  266.  Such 
would  be  the  construction  of  an  agreement 
between  individuals.  A  contract  to  give  a 
good  title  to  real  estate  will  be  held  to  re- 
quire a  deed  In  fee  that  should  in  effect  give 
a  perfect  title.  Gillespie  y.  Broas  (N.  Y.)  28 
Barb.  370,  881. 

The  words  "good,  unincumbered  title," 
as  used  in  Acts  1854,  S  18,  relating  to  the 
erection  of  a  courthouse  for  the  county  of 
Schuyler,  and  directing  commissioners  to 
obtain  a  "good,  unincumbered  title"  to  cer- 
tain lands  for  the  purpose  of  erecting  there- 
on a  courthouse,  Jail,  and  clerk*s  office,  mean 
a  title  in  fee  simple  absolute,  free  and  clear 
from  any  legal  exception  or  charge  thereon. 
They  import  an  estate  without  any  prior 
claim  to  continue  forever,  and  having  no 
qualification  or  condition  in  regard  to  its 
continuance.  Gillespie  v.  Broas  (N.  Y.)  23 
Barb.  870,  375. 

Quitelaim  deed. 

The  term  "good  title,'*  as  used  in  an 
agreement  to  sell  and  convey  land  with  a 
good  title.  Is  satisfied  by  a  deed  of  quitclaim, 
as  such  a  deed  vests  the  right  of  property 
and  of  exclusive  possession  as  effectually  as 
a  warranty  deed.  Kyle  ▼.  Kavanagh,  103 
Mass.  866,  369,  4  Am.  Rep.  660. 

A  contract  for  the  sale  of  land,  by  which 
the  vendor  agreed  to  furnish  a  good  title. 
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should  not  be  conetrued  to  call  for  a  con- 
veyance  with  covenants  of  warranty,  where 
the  title  was  In  the  vendors.  A  quitclaim 
deed  sufficiently  complied  with  the  terms  of 
the  contract  The  title  being  in  the  vendors, 
the  form  of  the  conveyance  was  immaterial. 
Pugh  V.  Ghesseldine,  11  Ohio,  109,  126,  87 
Am.  Dec.  414. 

GOOD  WARRANTY  DEED. 

As  used  in  a  covenant  to  execute  a  good 
warranty  deed  of  conveyance,  the  word 
"good"  refers  only  to  the  instrument  of  con- 
veyance. The  expression  does  not  mean  that 
the  covenantor  will  give  a  good  warranty  ti- 
tle. It  merely,  means  that  it  is  to  be  a  good 
warranty  deed  of  conveyance.  Parker  v. 
Parmele  (N.  T.)  20  Johns.  130,  134,  11  Am. 
Dec.  253. 

A  bond  conditioned  that  on  the  payment 
of  a  certain  sum  a  party  should  make  a  good 
general  warranty  deed  for  a  certain  tract  of 
land  cannot  be  construed  to  require  a  cove- 
nant of  seisin  in  such  deed.  Kirkendall  v. 
MitcheU  (U.  S.)  14  Fed.  Gas.  676,  677. 

GOOD  WHITE  MARBI.E. 

In  Vlall  V.  Hubbard,  37  Vt  114,  Involv- 
ing a  contract  for  the  sale  of  a  good  white 
marble  headstone,  the  headstone  made  and 
delivered  was  shown  to  have  been  tarnished 
and  discolored  on  the  face  of  the  stone  and 
partly  across  the  Inscription  by  some  acci- 
dent and  artificial  means;  and  such  discol- 
oration was  held  a  defect  that  impaired  the 
value  of  the  stone,  and  that  defendant  was 
not  bound  to  accept  it  as  a  compliance  with 
the  contract  Lyndon  Granite  Co.  t.  Far- 
rar,  53  Vt  585. 

GOOD  WILL. 

Good  will  is  the  advantage  or  benefit 
which  is  acquired  by  an  establishment  be- 
yond the  mere  value  of  the  capital  stock, 
funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage  and 
encouragement  which  it  receives  from  con- 
stant or  habitual  customers  on  account  of  its 
local  position,  or  from  celebrity  or  reputa- 
tion for  skill  or  affiuance  or  punctuality,  or 
from  other  accidental  circumstances  or  ne- 
cessities, or  even  from  ancient  partialities  or 
prejudices.  Haverly  t.  ailiott,  57  N.  W. 
1010,  1011,  39  Neb.  201;  Munsey  v.  Butter- 
field,  133  Mass.  492,  494;  Howard  T.  Taylor, 
8  South.  36,  37,  90  Ala.  241  (quoting  Story  on 
Partnership,  S  99);  Carey  ▼.  Gunnison  (Iowa) 
17  N.  W.  881,  885  (cited  in  Nelson  v.  Hiatt, 
56  N.  W.  1029.  1032,  38  Neb.  478);  Bell  v. 
Ellis,  S3  OaL  620,  625;  Boon  ▼.  Moss,  70  N. 
Y.  465,  473;  Howe  ▼.  Searing  (N.  Y.)  10 
Abb.  Prac  264,  277;  Id-,  19  How.  Prac.  14, 
17;  Id.,  19  N.  Y.  Super.  Ct  (6  Bosw.)  354, 
862;    People  t.  Roberts,  58  N.  B.  685,  688, 


159  N.  Y.  70,  45  L.  R.  A.  126;  Freeman  v. 
Freeman,  83  N.  Y.  Supp.  478,  479,  86  App. 
Div.  110;  Rice  v.  Angell,  11  S.  W.  838,  839, 
73  Tez.  350,  3  L.  R.  A.  769;  Smith  v.  Gibbs, 
44  N.  H.  335,  343;  Nelson  v.  Hiatt,  56  N.  W. 
1029,  1031,  38  Neb.  478  (citing  Bouv.  Law 
Diet);  Millspaugh  Laundry  v.  First  Nat 
Bank,  94  N.  W.  262,  263,  120  Iowa,  L 

"Good  will,"  as  defined  by  Lord  Eldon, 
means  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old 
place.  Porter  v.  Gorman,  05  Ga.  11,  14; 
Bell  V.  Ellis,  33  Gal.  620,  625;  Bradford  v- 
Peckham,  9  R.  I.  250,  252;  Fenn  v.  Boles 
(N.  Y.)  7  Abb.  Prac.  202,  203;  Myers  v.  Kala- 
mazoo Buggy  Co.,  20  N.  W.  545,  548,  54  Mich. 
215,  52  Am.  Rep.  811;  (}hittenden  v.  Wit- 
beck,  15  N.  W.  526,  534,  50  Mich.  40L  Sir 
George  Jessel,  in  Ginesi  v.  Gooper,  14  Ch. 
Div.  596,  601,  pointed  out  that  this  defini- 
tion was  one  which  was  applicable  only  to 
the  facts  and  situation  in  that  case,  and  in 
the  same  opinion  gives  the  following  wider 
definition  of  "good  will"  made  by  Vice  Chan- 
cellor Wood  in  Churton  v.  Douglas,  6  Jur, 
(N.  S.)  887,  890— a  leading  case:  "It  would 
be  taking  too  narrow  a  view  of  what  was 
laid  down  by  Lord  Eldon  to  say  that  good 
will  is  confined  to  that  Good  wUl,  I  ap- 
prehend, must  mean  every  positive  advan- 
tage, if  I  may  so  express  it,  as  contrasted 
with  the  negative  advantage  of  the  late  part- 
ner, not  carrying  on  the  business  himself,  that 
has  been  acquired  by  the  old  firm  in  carrying 
on  its  business,  whether  connected  with  the 
premises  on  which  the  business  was  pre- 
viously carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  other  matter  carry- 
ing with  it  the  benefit  of  the  business.'* 
Newark  Coal  Co.  v.  Spangler,  84  Ati.  932» 
033.  54  N.  J.  Eq.  354.  See,  also,  Menendez 
V.  Holt,  9  Sup.  Ct  14S,  144,  128  U.  S.  614,  82 
L.  Ed.  526;  Farewell  v.  Hullng,  23  N.  B. 
438,  439,  132  111.  112;  Glen  &  Hall  Mfg.  Co. 
V.  Hall,  61  N.  Y.  220,  230,  19  Am.  Rep.  278; 
Lobeck  ▼.  Lee-Clarke-Andreesen  Hardware 
Co.,  55  N.  W.  650,  653,  37  Neb.  158,  23  L. 
R.  A.  795;  Slack  v.  Suddoth,  52  S.  W.  180, 
182,  102  Tenn.  375,  45  L.  R.  A.  689,  73  Am. 
St  Rep.  881.  In  Oruttwell  v.  Lye,  17  Ves. 
335,  "good  will"  is  defined  to  be  the  proba- 
bility that  the  old  customers  will  resort  to 
the  old  place.  Zeigler  ▼.  Sentzler,  8  Gill  & 
J.  (Md.)  150,  158.  "Good  will"  has  been  de- 
fined by  the  courts  to  be  the  favor  which 
the  management  of  a  business  wins  from  the 
public,  and  the  probability  that  old  custom- 
ers will  continue  their  patronage.  Chitten- 
den V.  Witbeck,  50  Mich.  401,  15  N.  W.  526. 
Lord  Eldon,  in  Crutwell  v.  Lye.  17  Ves.  335, 
defined  it  simply  as  the  probability  that  old 
customers  wili  resort  to  the  old  place.  Wil- 
liams V.  Farrand,  88  Mich.  478,  487,  60  N.  W. 
446,  14  L.  R.  A.  161. 

The  probable  retention  of  customers  is 
whut  is  meant  by  "good  will."    Town   of 
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Bristol   V.   Bristol   &  Warren  Waterworks,  •  part  of  the  vendor.    Johnson  v.  Friedhoff, 
49  Ath  974,  975.  23  R.  I.  274.  27  N.  T.  Supp.  982,  983.  7  Misc.  9ep.  484. 


"The  good  will  of  a  business  comprises 
those  advantages  which  may  innre  to  the 
purchaser  from  holding  himself  out  to  the 
public  as  succeeding  to  an  enterprise  which 
has  been  conducted  in  the  past  with  the 
name  and  repute  of  his  predecessor."  Knoed- 
ler  V.  Boussod  (U.  S.)  46  Fed.  465,  466. 

'*Good  will  is  the  favor  which  the  man- 
agement of  a  business  wins  from  the  pubUc, 
and  the  probability  that  old  customers  will 
continue  their  patronage  and  resort  to  the 
old  place.  Good  will  is  an  advantage  or 
benefit  which  is  acquired  by  business  estab- 
lishments, beyond  the  mere  Intrinsic  value 
of  the  capital  stock.  It  is  the  general  pub- 
lic patronage  and  encouragement  which  a 
business  receives  from  its  customers  on  ac- 
count of  its  local  position.  It  Is  the  subject 
of  value  and  price,  and  of  bargain  and  sale, 
though  intangible.  But  in  order  to  be  con- 
veyed, mention  must  be  made  of  it  in  the  act 
of  sale."  Yonderbank  v.  Schmidt,  10  South. 
616,  617,  44  La.  Ann.  264,  15  L.  E.  A.  462, 
32  Am.  St.  Rep.  336. 

The  good  will  of  a  business  is  not  the 
business,  but  is  one  result  springing  out  of 
it.  It  would  be  too  narrow  to  construe  the 
word  ''business"  to  be  the  good  will  of  the 
business.  McGowan  T.  Griffin,  37  Atl.  298, 
299,  69  Vt  168. 

It  is  diacult  to  define  all  of  the  ele- 
ments embraced  in  the  term  "good  will," 
but  it  is  evident  that  the  valuable  elements 
of  a  good  will  are  those  which  attract  the 
customers.  They  are  all — excluding  from 
the  present  consideration  the  right  to  con- 
tinue the  business  in  the  firm  name — includ- 
ed in  the  right  to  succeed  to  the  business, 
and  to  carry  it  on  openly  as  the  successor  to 
the  old  firm.  Slater  v.  Slater,  80  N.  Y.  Supp. 
363,  367,  78  App.  Div.  449  (citing  Thynne  v. 
Shove,  45  Ch.  Div.  577;  Burchell  v.  Wilde,  1 
Gh.  551;  Knoedler  v.  Boussod  [U.  S.]  47  Fed. 
4G5;  People  v.  Roberts,  159  N.  Y.  70,  81,  53 
N.  E.  G85,  45  L.  R.  A  126). 

The  good  will  of  a  business  is  the  cus- 
tom which  it  attracts  and  the  benefits  or 
advantages  it  receives  from  constant  or  hab- 
itual customers,  and  the  probability  that  the 
old  customers  will  continue  to  come  to  the 
place.  A  vendor  who  sells  the  good  will  of 
a  business  guaranties  nothing,  for,  in  the 
nature  of  things,  he  can  give  no  assurance 
that  the  patronage  of  the  place  will  continue. 
It  is  the  sale  of  a  mere  chance  that  a  prefer- 
ence which  has  usually  been  extended  will 
continue.  He  wills  what  he  has,  and  if  the 
purchaser,  when  he  attempts  to  continue  the 
business,  discovers  that  there  is  no  trade  or 
custom  connected  with  it,  he  is  without 
remedy,  unless  he  can  show  some  fraudulent 
representation  or  suppression  of  fact  on  the 


The  good  will  of  a  partnership  may  be 
defined  as  every  possible  advantage  acquired 
by  the  firm  in  carrying  on  its  business, 
whether  connected  with  premises,  name,  or 
other  matter.  Farwell  v.  Huling,  132  111. 
112,  119,  23  N.  B.  438.  No  good  will  can 
exist  except  in  cases  of  commercial  or  trade 
partnerships.  None  exists  in  a  partnership 
engaged  in  the  business  of  buying  and  selling 
grain  and  produce  on  commission,  in  the  ab- 
sence of  a  special  contract  Douthart  v.  Lo- 
gan, 86  Ul.  App.  294,  309,  310. 

Engaging  in  same  Imsiness. 

The  sale  of  an  established  business,  in- 
cluding good  will,  does  not  of  itself  imply  a 
contract  on  the  part  of  the  seller  not  to  en- 
gage in  the  same  business  so  as  to  compete 
with  the  buyer.  Jackson  v.  Byrnes,  54  S.  W. 
984,  985,  103  Tenn.  698. 

"Good  will,"  as  used  in  sales  of  business 
or  professional  locations  and  the  good  will 
of  the  business,  includes  not  only  the  estab- 
lished business  and  patronage  or  clientage 
thereof,  but  also  an  implied  covenant  that 
the  seller  will  not  engage  in  the  same  busi- 
ness in  the  same  locality.  French  v.  Par- 
ker, 14  Atl.  870,  872,  16  R.  L  219,  27  Am.  St. 
Rep.  738. 

Insurance  agenoj. 

On  the  dissolution  of  a  partnership  car- 
rying on  the  business  of  an  insurance  agency 
in  a  firm  name  composed  of  the  names  of  the 
partners,  there  is  nothing  left  to  which  the 
good  will,  as  a  property  right  of  the  busi- 
ess,  can  attach,  as  neither  partner  has  the 
exclusive  right  to  carry  on  the  old  business; 
but,  in  the  absence  of  stipulation,  each  is 
left  to  procure  for  himself  alone  the  agency 
of  the  companies  formerly  represented  by 
the  firm.  Rice  v.  Angell,  11  S.  W.  388.  339, 
73  Tex.  350,  3  L.  R.  A.  769;  Smith  v.  Smith, 
24  South.  618»  619,  51  La.  Ann.  72. 

Profit  distingalshed* 

See  "Profit" 

As  property. 

See  "Personal  Property";   "property." 

Soliool. 

"Good  will,"  as  used  in  a  contract  for 
the  sale  of  a  school  and  the  good  will  there- 
of, does  not  involve  any  personal  elTort  on 
the  part  of  the  seller  to  use  his  personal  in- 
fluence to  procure  the  attendance  of  pupils 
at  such  school.  McCord  v.  Williams,  96  Pa. 
78,  80. 

Solicitation  of  former  onston&ers. 

One  who  sells  the  good  will  of  a  business 
thereby  warrants  that  he  will  not  endeavor 
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to  draw  off  any  of  the  customers.  Mer- 
chants' Ad-Sign  Co.  v.  Sterling,  57  Pac.  468, 
469,  124  Oal.  429,  46  L.  R.  A.  142,  71  Am. 
St  Rep.  94. 

The  good  will  of  a  business  is  the  repu- 
tation it  has  established  in  the  community, 
including  the  customers  which  usually  trade 
there;  and  therefore  if  a  business  is  sold, 
and  with  it  the  owner's  good  will,  that 
amounts  to  a  warranty  that  the  seller  will 
not  thereafter  attempt  to  draw  off  any  of  the 
customers  which  he  had  previously  had, 
from  the  purchaser.  Snow  y.  Holmes,  11 
Pac.  856,  859,  71  Cal.  142. 

"Good  will,"  as  used  in  a  contract  of 
purchase  of  the  Interest  of  one  partner,  in- 
cluding the  good  will,  by  the  other  partner, 
means  simply  the  right  to  conduct  an  old 
business  at  the  old  stand,  and  does  not  pre- 
vent the  retiring  partner  from  lawfully  es- 
tablishing a  similar  business  in  the  neighbor- 
hood, and,  by  advertisements,  circulars, 
cards,  and  personal  solicitation,  invite  the 
public  generally,  including  the  customers  of 
the  old  firm,  to  come  there  and  purchase  of 
him.  The  good  will  which  has  been  the 
subject  of  sale  is  nothing  more  than  the  prob- 
ability that  the  old  customers  will  resort  to 
the  old  place.  Cottrell  v.  Babcock  Printing 
Press  Mfg.  Co.,  6  Atl.  791,  800,  64  Conn.  122 
(citing  Oruttwell  v.  Lye,  17  Ves.  335,  346). 

Use  of  trade-name* 

The  good  will  of  a  business  is  the  expec- 
tation of  continued  public  patronage,  but  it 
does  not  include  a  right  to  use  the  name  of 
any  person  from  whom  it  was  acquired. 
Olv.  Code  Mont  1895,  S  1371;  Rev.  St  Okl. 
1903,  S  4176;  Civ.  Code  Cal.  1903,  §  992;  Rev. 
Codes  N.  D.  1899,  S  3486;  Civ.  Code  S.  D. 
1903, 1  803;  Mapes  v.  Metcalf,  88  N.  W.  713, 
716, 10  N.  D.  601. 

As  used  in  the  sale  of  the  good  will  of  a 
business,  the  term  "good  will"  should  not 
be  construed  to  include  the  right  to  the  use 
of  the  vendor's  name  of  trade.  Howe  y. 
Searing  (N.  Y.)  19  How.  Prac.  14,  17. 

A  sale  of  the  good  will  of  a  business 
does  not  transfer  the  right  to  use  the  ven- 
dor's trade-name.  Howe  v.  Searing  (N.  Y.) 
19  How.  Prac.  14,  25. 

'*Good  will,"  as  used  In  a  partnership 
agreement  providing  that,  on  the  death  or 
withdrawal  of  a  partner,  the  other  partners 
could  continue  business,  on  paying  for  the 
stereotype  and  electrotype  plates,  engravings, 
publishing,  patent  and  copy  rights,  good  will, 
etc.,  a  sum  equal  to  the  gross  profits  of  the 
firm  for  the  last  two  complete  years  preced- 
ing the  time  of  settlement,  includes  the  right 
to  continue  the  business  under  the  old  firm 
name.  Blake  y.  Barnes,  12  N.  Y.  Supp.  69^ 
72,  26  Abb.  N.  O.  20& 

As  used  in  a  contract  of  sale,  whereby 
a  partnership  is  dissolved,  and  one  of  the 


partners  transfers  to  the  others  all  his  in- 
terests in  the  firm  business  and  assets,  to- 
gether with  the  good  will,  with  the  under- 
standing that  they  are  to  succeed  to  the 
business  of  the  old  firm,  the  term  ''good 
will"  includes  the  firm  name.  Brass  &  Iron 
Works  Ca  y.  Payne,  33  N.  E.  88,  89,  50  Ohio 
St.  115  (citing  Churton  v.  Douglas,  Johns. 
Eng.  Ch.  174). 

The  good  will  of  a  partnership  includes, 
among  other  things,  the  trade-name,  to  the 
extent  that  the  purchaser  may  stand  as  a 
successor  of  the  former  firm;  and,  upon  the 
death  of  the  last  survivor  of  a  firm,  al- 
though no  provision  for  the  sale  of  the  name 
is  made  by  statute,  and  although  that  name 
itself  is  not  assignable  by  the  administrators, 
still  they  may  sell,  in  addition  to  the  prop- 
erty and  trade-marks,  the  good  will  of  the 
firm,  which  shall  include  the  right  of  the  pur- 
chaser to  advertise  himself  to  the  pubUc 
thereafter  as  being  the  successor  to  the  prop- 
erty and  business  of  the  firm  which  has  be- 
come extinct  Fisk  v.  Fisdc,  79  N.  Y.  Supp. 
37,  38,  77  App.  Div.  83, 

GOOD  WORK. 

A  notice  "to  put  the  mill  in  repair,  so 
as  to  do  good  work,"  is  sufficient  to  cover  all 
alterations  necessary  to  accomplish  that  end. 
StlUwell  &  Bierce  Mfg.  Co.  v.  Phelps,  9  Sup. 
Ot  601,  603,  130  U.  S.  520,  32  L.  Bd.  1035. 

Good  work  in  one  place  is  not  of  neces- 
sity good  work  everywhere  else.  It  means 
such  work  as  is  usual  and  common,  taking 
into  consideration  the  place  of  the  work, 
the  kind  of  work,  and  the  price  stipulated 
to  be  paid  for  the  same.  Carter  y.  Adams 
(Ohio)  Wright,  471. 

GOOD  WOBKINO  OOlfDITIOK. 

"Good  working  condition,"  within  the 
meanhig  of  a  covenant  in  a  lease  of  a  mine 
that  it  shall  be  left  at  the  expiration  of  the 
term  in  good  working  condition.  Imports  that 
supports  and  pillars  shall  not  be  removed 
from  the  mine,  even  though  all  the  coal  Is 
exhausted,  because  if  the  pillars  are  removed 
the  surface  of  the  ground  will  become  de- 
pressed. Randolph  y.  Halden,  44  Iowa,  827, 
329. 


GOODS. 

See  "Bottled  Goods";  ••Confusion  of 
Goods" ;  "Fancy  Goods" ;  "Household 
Goods";  "Lawful  Goods";  "Personal 
Goods";  "Prize  Goods";  "Shipwrecked 
Goods";  "Worldly Goods." 

All  other  goods,  see  "All  Other.** 

Any  goods,  see  ••Any." 

Other  goods,  see  ••Other.'' 

Perishable  goods,  see  •'Perishable  Prop- 
erty." 


GOODS 


3131 


GOODS 


"The  word  'goods'  is  defined  by  Webster 
as  follows:  'Goods,  n.  pi.:  (1)  Movables; 
household  furniture.  (2)  Personal  or  mova- 
ble estate,  as  horses,  cattle,  utensils,  etc.  (3) 
Wares;  merchandise;  commodities  bought 
and  sold  by  merchants  and  traders.'  The 
word  Is  defined  by  Worcester:  *Goods  (gudz), 
n.  pi.:  (1)  Movables;  personal  or  movable 
estate;  furniture;  chattels;  effects;  "All 
your  goods,  lands,  and  tenements."  Shak. 
(2)  Wares;  freight;  merchandise;  commodi- 
ties. "When  the  goods  of  our  English  mer- 
chants were  attached."  Raleigh,  Syn.'  The 
term  'goods'  comprehends  a  person's  mova- 
ble property,  chattels,  cattle,  implements  of 
husbandry,  etc.;  goods  and  chattels;  per- 
sonal estate  and  effects."  Vawter  ▼.  Grif- 
fin, 40  Ind.  593,  600. 

"Webster  defines  'good'  as  a  valuable 
possession  or  piece  of  property;  especially 
and  almost  universally  In  the  plural;  goods, 
wares,  commodities,  chattels."  St  Joseph 
Hydraulic  Co.  ▼.  Wilson,  33  N.  B.  113,  115, 
138  Ind.  466. 

"The  first  exposition  I  have  found  of  the 
word  'goods/  is  in  Bailey^s  Large  Dictionary 
of  1732,  which  defines  it  simply  'merchan- 
dise'; and  by  Johnson,  who  followed  as  the 
next  lexicographer,  it  is  defined  to  be  mov- 
ables in  a  house;  personal  or  immovable 
estates;  wares;  freight;  merchandise." 
Passaic  Mfg.  Co.  v.  Hoffman  (N.  Y.)  8  Daly, 
485,  512. 

Goods  and  merchandise  are  commodities 
bought  and  sold  by  merchants  and  buyers. 
Chamberlain  v.  Transp.  Co.  (N.  Y.)  45  Barb. 
218,  223;  Dyott  v.  Letcher,  29  Ky.  (6  J.  J. 
Marsh.)  541,  548 ;  Vasse  v.  Ball  (Pa.)  2  Yeates, 
178,  182. 

Where  an  underwriter  insures  goods,  he 
has  no  right  to  expect  that  they  shall  be  all 
of  one  species.  Wilkinson  v.  Hyde,  8  O.  B. 
(N.  8.)  80.  44. 

The  word  "goods"  imports  that  the 
things  which  it  is  used  to  specify  are  chat- 
tels.   Pickett  V.  State,  60  Ala.  77,  7a 

As  all  personal  property. 

"The  words  'goods  and  chattels,'  at  com- 
mon law,  include  all  personal  property  in 
possession."  State  v.  Brown  (Tenn.)  9  Baxt 
58,  54,  40  Am.  Rep.  81;  Homblower  ▼.  Proud, 
2  Bam.  &  Aid.  327,  385. 

'^he  term  *goods,'  when  used  in  contra- 
distinction to  'real  estate,'  doubtless  includes 
aU  kinds  of  personal  property."  Curtis  v. 
PhilUps,  5  Mich.  112,  113  (cited  in  St.  Joseph 
Hydraulic  Co.  v.  WUson,  83  N.  E.  118,  115, 
188  Ind.  465). 

"Goods,"  as  applied  to  bequests  or  de- 
Tlses*  taken  simply  and  without  qualifica- 
tion, comprise  the  whole  personal  estate,  of 
ifTSfy  descitt^tioiL     Kendall  v.  Kendall,  4 


Russ.  860,  870;  Dowdell  ▼.  Hamm  (Pa.)  2 
Watts,  61,  65;  Chamberlain  v.  Western 
Transp.  Co.,  44  N.  Y.  305,  81(^  4  Am.  Rep. 
681;  Commonwealth  ▼.  Keller,  9  Pa.  Co.  Ct 
R.  268,  256. 

"The  words  'goods  and  chattels'  are  the 
most  comprehensive  terms  of  description  for 
passing  personal  property  by  will,  yet  they 
may  be  restricted  by  the  context"  Foxall  v. 
McKenney  (U.  S.)  0  Ted.  Cas.  645,  646. 

"Goods  and  chattels^,"  as  words  of  de- 
scription in  a  bequest,  will  pass  all  the  per- 
sonal estate,  but,  where  used  after  the  word 
"furniture,"  restrict  the  articles  to  the  same 
kind  as  mentioned;  that  is,  articles  of  fur^ 
niture.  Stuart  t.  Marquis  of  Bute,  11  Yes. 
656,  665. 

The  word  "goods,"  in  common  parlance, 
means  goods  only,  and  not  the  whole  personal 
estate.    Crickton  v.  Symes,  8  Atk.  61,  62. 

Act  Cong.  May  20.  1862,  empowering  the 
Secretary  of  the  Treasury  to  prevent  trans- 
portation of  any  goods,  wares,  or  merchan- 
dise intended  for  any  place  under  the  control 
of  the  insurgents,  meant  every  species  of 
property  which  was  not  real  estate  or  free- 
hold. In  re  Gay's  Gold,  80  U.  S.  (18  Wall.) 
358,  862,  13  L.  Ed.  504. 

The  words  "goods,  wares,  and  merchan- 
dise," as  used  in  Crimes  Act,  §  24,  providing 
that  every  person  who  shall  in  the  night  sea- 
son break  and  enter  the  storey  shop,  etc.,  of 
another,  wherein  goods,  wares,  or  merchan- 
dise are  deposited,  with  intent,  etc.,  shall  be 
Imprisoned,  on  conviction  thereof,  for  a  cer- 
tain term,  mean  "any  personal  property  of 
which  a  larceny  may  be  committed,  and  not 
those  goods  and  chattels  only  which  are  of- 
fered for  sale."  State  ▼.  Brooks^  4  Conn.  446, 
449. 

The  word  "goods,"  in  a  statute  relative 
to  the  recording  of  mortgages  of  negroes, 
goods,  and  chattels,  means  evidently  what  is 
usually  understood  by  "goods,  wares,  and 
merchandise."  The  term  would  not  embrace 
horses,  cattle,  plate,  household  furniture,  and 
the  like,  with  sufllcient  clearness.  Bx  parte 
Leiand  (&  C.)  1  Nott  &  McC.  460,  462. 

The  word  "goods,"  in  the  definition  of 
"bailment,"  to  the  effect  that  it  is  the  deliv- 
ery of  goods,  etc.,  includes  every  article  of 
movable  and  tangible  personal  property. 
McCaffery  v.  Knapp,  Stout  &  Ck>.  Company, 
74  111.  App.  80,  85;  Knapp,  Stout  &  Co.  Com- 
pany V.  McCaffrey,  52  N.  B.  888,  900,  178  111. 
107,  69  Am.  St  Rep.  290. 

The  words  "goods,  wares,  and  merchan- 
dise," in  the  statute  of  frauds,  are  equiva- 
lent to  the  term  "personal  property,"  and 
are  intended  to  include  whatever  is  not  em- 
braced by  the  words  "lands,  tenements,  and 
hereditaments,"    In    the    preceding    section 
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French  t.  Schoonmaker,  54  Atl.  225,  69  N.  J. 
Law,  G. 

The  words  ''personal  property/'  as  nsed 
in  Rev.  St  c.  120,  §  254,  providing  that  taxes 
assessed  on  personal  property  shall  be  a 
lien  on  the  personal  property  of  the  person 
assessed,  and  the  words,  "goods  and  chat- 
tels," as  used  in  section  137,  providing  that 
in  all  cases  the  collector's  warrant  shall  au- 
thorize the  town  or  district  collector,  in  case 
any  person  named  In  such  collector's  book 
shall  neglect  to  pay  his  personal  property 
tax,  to  levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  such  person, 
are  to  be  construed  as  having  the  same  mean- 
ing, and  as  comprehending  every  species  of 
personalty  which  may,  under  the  statute,  be 
made  the  subject  of  levy  and  sale  under  ex- 
ecution issued  under  a  Judgment  at  law. 
Loeber  v.  Leininger,  175  111.  487,  51  N.  E. 
703. 

The  word  "goods,"  as  used  in  the  provi- 
sions of  the  Code  punishing  the  receiving  of 
stolen  goods,  includes  money  and  bank  notes, 
as  well  as  all  other  kinds  of  personal  prop- 
erty.   Shannon's  Code  Tenn.  1896,  S  6556. 

As  all  property. 

Technically  the  word  "goods"  does  not 
include  lands  or  slaves,  but,  as  used  in  the 
following  devise,  "and  as  touching  my  world- 
ly goods,  which  it  has  pleased  Almighty  God 
to  bless  me  with,  I  give  and  bequeath  in  the 
manner  and  form  following,"  is  construed  to 
include  all  the  testator's  property  of  every 
description.  Bailey  v.  Duncan's  Ex'x,  18 
Ky.  (2  T.  B.  Mon.)  20,  22. 

Advanoen&ents. 

The  term  "goods  and  chattels,"  used  in 
reference  to  the  goods  and  chattels  as  to 
which  a  decedent  dies  Intestate,  does  not  in- 
clude advancements  made  by  the  decedent 
to  his  children  in  his  lifetime.  Knight  v. 
OUver  (Va.)  12  Qrat  33-37. 

Alooliol. 

The  words  "goods,  wares,  or  merchan- 
dise," as  used  in  Gantt,  Dig.  §  1618,  provid- 
ing for  the  punishment  of  every  person  who 
shall  on  Sunday  keep  open  any  store,  or  re- 
tail any  goods,  wares,  or  merchandise,  should 
be  construed  to  Include  alcohol.  Bridges  t. 
State,  37  Ark.  224,  225. 

Animals. 

The  term  "goods"  includes  things  In- 
animate, furniture,  farming  utensils,  com, 
etc.  Pippin  V.  Ellison,  34  N.  C.  61,  62,  55  Am. 
Dec.  403;  Vaugun  v.  Town  of  Murfrees- 
borough,  2  S.  B.  676,  677,  96  N.  0.  317,  60 
Am.  Rep.  413. 

"It  is  said  in  Burrill's  Law  Dictionary 
that  the  word  'goods'  strictly  seems  to  be 
applicable  only  to  Inanimate  objects;   being 


in  this  respect  less  comprehensive  than  'chat* 
tels,'  which  includes  animals."  St  Joseph 
Hydraulic  Co.  ▼.  WUson,  33  N.  B.  113,  115» 
133  Ind.  465. 

"Goods,"  as  used  in  a  lease  giving  the 
landlord  a  lien  on  all  goods  in  a  store  for 
rent  unpaid,  could  Include  only  inanimate 
movables,  the  term  being  less  comprehensive 
than  "chattels,"  and  hence  such  term  could 
not  include  animals.  Van  Patten  ▼.  Leon- 
ard, 55  Iowa,  520,  8  N.  W.  334,  836. 

The  term  "goods  or  articles"  includes  a 
horse,  as  used  in  Gen.  St.  p.  503,  {  15,  relat- 
ing to  the  receiving  of  stolen  goods  or  arti- 
cles.   State  V.  Ward,  49  Conn.  429,  442. 

The  word  "goods,"  as  used  in  Rev.  St 
U.  S.  §  3460,  providing  for  the  seizure  of 
goods  as  subject  to  forfeiture  under  provi- 
sions of  the  internal  revenue  law,  covers  a 
team  of  mules  used  for  the  removal  of  spirits 
with  intent  to  defraud  the  government  The 
term  "goods"  has  often  been  construed  to 
cover  animate  property.  Pilcher  v.  Fair- 
cloth,  33  South.  545,  546,  135  Ala.  311  (citing 
Hafley  v.  Patterson,  47  Ala.  271;  Weston  t. 
McDowell,  20  Mich.  853). 

Within  a  statute  making  goods  and  chat- 
tels the  subject  of  larceny,  a  dog  is  included. 
Rockwell  V.  Oakland  Circuit  Judge  (Mich.)  94 
N.  W.  378,  379. 

The  term  "goods"  is  commonly  applied 
to  Inanimate  movables,  but  its  full  significa- 
tion, especially  in  its  legal  sense,  has  a  larger 
or  more  extensive  application.  As  defined 
by  Webster,  it  signifies  movables,  household 
furniture,  personal  or  movable  estate,  as 
horses,  cattle,  utensils,  etc.  The  primary 
meaning  of  the  term  refers  to  movable  prop- 
erty, whether  animate  or  inanimate.  As  used 
in  Gen.  St  p.  320,  §  13,  providing  that  the 
action  of  replevin  may  be  maintained  for 
goods  unlawfully  taken  or  retained  from  the 
owner  thereof,  it  includes  both  animate  and 
inanimate  movable  property.  Bddy  t.  Da- 
vis, 35  Vt  247. 

While  the  word  "goods"  may  in  some  in- 
stances include  animals,  yet  such  is  not  the 
case  where  the  context  or  the  particular  enu- 
meration of  articles  would  seem  to  exclude 
them.  Bouvier  says  the  term  "goods"  is  not 
as  wide  as  "chattels,"  for  it  applies  to  in- 
animate objects,  and  does  not  include  ani- 
mals. A  fire  and  storm  insurance  company, 
authorized  to  insure  certain  described  prop- 
erties— ^personal  property,  goods,  wares,  mer- 
chandise, and  effects,  etc. — ^held  not  author- 
ized to  insure  horses.  Knapp  v.  North  Wales 
Mut  Live  Stock  Ins.  Co.,  11  Montg.  Co.  Rep. 
119,  121. 

Appartenanoes  or  eqnipn&ents  of  sHip. 

The  term  "goods,  wares,  or  merchan- 
dise," within  the  meaning  of  the  revenue  act 
of  1799,  e.  128,  §  50,  requiring  a  permit  before 
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a  ship  shall  land  goods,  wares,  or  merchan- 
dise^ does  not  include  appurtenances  or  equip- 
ments of  a  ship,  as  a  chain,  cable,  or  other 
articles  purchased  bona  fide  for  the  use  of 
the  ship.  United  States  ▼.  Chain  Oable  (U. 
B.)  25  Fed.  Gas.  891,  882. 

A  marine  policy  on  goods  means  only 
such  as  are  merchantable,  and  does  not  in- 
clude baggage.  Vasse  ▼.  Ball  (Pa.)  2  Yeates, 
178,  182. 

The  word  "goods,"  as  used  in  1  Brightly, 
Dig.  p.  834,  {  1,  providing  that  no  owner  or 
owners  of  any  vessel  shall  be  liable  for  loss 
or  damage  which  may  happen  to  any  goods 
or  merchandise  which  shall  be  shipped  on 
such  vessel,  by  any  fire  happening  on  such 
vessel,  unless  caused  by  the  design  or  neg- 
lect of  its  owners,  is  to  be  construed  in  its 
broad  sense,  as  meaning  personal  property, 
and  hence  includes  the  personal  baggage  of 
a  passenger.  Chamberlain  v.  Western 
Transp.  Co.,  44  N.  Y.  305,  310,  4  Am.  Bep. 
681. 

Bank  notes. 

Bank  notes  are  not  goods,  wares,  and 
merchandise,  in  the  meaning  of  an  act  in- 
corporating a  company  as  a  carrier  of  goods, 
wares,  and  merchandise.  Sewall  v.  Allen 
(N.  Y.)  6  Wend.  335,  355. 

Bank  notes  are  personal  goods.  In  form, 
a  bank  note  is  a  chose  in  action,  and,  when 
dishonored,  becomes  the  evidence  of  a  right 
of  action;  a  document  for  a  debt.  Bank 
notes  have  been  held  to  be  within  the  terms 
of  "goods,  wares,  and  merchandise."  Unit- 
ed States  V.  Moulton  (U.  S.)  27  Fed.  Cas.  11, 
12 

Bonds. 

A  devise  of  all  the  testator's  goods  pass- 
ed a  debt  by  bond.   Anon.,  1  P.  Wms.  267. 

The  words  "goods,  wares,  and  merchan- 
dise," in  the  sixth  section  of  the  statute  of 
frauds,  are  equivalent  to  the  terms  "per- 
sonal property,"  and  intended  to  include 
whatever  is  not  embraced  by  the  phrase 
"lands,  tenements,  and  hereditaments,"  and 
include  a  bond  and  mortgage.  Greenwood  v. 
Law,  26  Atl.  134,  55  N.  J.  Law  (26  Vroom) 
168,  19  L  B.  A.  688.  See,  also,  Allen  ▼. 
Sewall  (N.  Y.)  2  Wend.  327,  339. 

The  words  "goods  and  movables,"  when 
used  in  a  will  bequeathing  testator's  goods 
and  movables,  will  include  bonds  belonging 
to  the  testator,  unless  there  is  something  in 
the  context  of  the  whole  will  which  will  re- 
strain such  a  construction.  Jackson  v.  Rob- 
inson (Pa.)  1  Yeates,  101,  102,  1  Am.  Dec. 
293. 

The  words  "goods  or  chattels,"  as  used 
In  Rev.  Laws  174,  §  2,  providing  that^  where 
4Wi>8.^P.— 11 


any  testator  or  intestate  in  his  lifetime  shall 
have  taken  or  carried  away  or  converted  to 
his  own  use  the  goods  or  chattels  of  any  per- 
son, such  person  could  maintain  the  same 
action  against  the  executors  and  adminis- 
trators of  such  testator  or  intestate  as  ha 
could  have  maintained  against  such  testator 
or  intestate,  should  be  construed  to  include 
bonds  and  other  documentary  securitieB,  for 
they  are  bona  notabilia,  and  therefore  prop- 
erty, though  there  is  a  distinction  between 
rights  and  credits  and  goods  and  chattels. 
Terhune  v.  Bray's  Bx'rs,  16  N.  J.  Law  (1 
Har.)  53,  54. 

Bnildins. 

A  declaration  to  recover  for  "goods, 
wares,  and  merchandise"  sold  and  delivered 
should  be  construed  to  include  a  building 
which  was  movable  property  belonging  to 
the  plaintiff  and  the  other  proprietors.  "The 
word  'goods,'  as  a  technical  term  of  the  law, 
is  nomen  generalissimum,  and  has  a  very  ex- 
tensive meaning.  In  a  strict  sense,  as  the 
word  is  understood  in  the  construction  of 
penal  statutes,  it  is  limited  to  movables  be- 
longing to  the  property  of  some  person, 
which  have  an  intrinsic  value,  and  does  not 
include  securities,  which  are  not  valuable  in 
themselves,  but  merely  representing  value. 
In  a  will,  where  there  is  nothing  to  restrain 
its  operation,  it  includes  all  the  personal  es- 
tate of  the  testator.  In  its  legal  sense,  as  an- 
swering to  the  law  term  'biens,'  it  includes 
all  tangible  personal  property,  even  includ- 
ing animals,  and  is  broad  enough  to  include  a 
building  standing  on  the  land  of  another." 
Keyser  v.  School  Dist.  No.  8  in  Sunapee,  86 
N.  H.  477,  483. 

Ohattel  distingnlslied. 

"Goods,  wares,  and  merchandise"  means 
all  movable  property  that  is  ordinarily 
bought  and  sold,  while  "chattels"  is  a  more 
com])rehensive  term,  and  includes  animate 
property.  Smith  v.  Wilcox,  24  N.  Y.  353,  358, 
82  Am.  Dec.  802;  Chicago  &  A.  R.  Go.  ▼. 
Tompson,  19  III.  (9  Peck)  578,  583;  Dowdel  ▼. 
Haram  (Pa.)  2  Watts,  61,  63,  65;  Pippin  v. 
Ellison,  34  N.  C.  61,  62,  55  Am.  Dec.  403.  See, 
also,  Pearce  v.  City  Council  of  Augusta,  87 
Ga.  597,  599. 

Ohose  in  aotion. 

"Goods"  is  a  general  term,  of  wide  im- 
port, including  all  personal  property,  not 
only  corporeal,  but  cboses  in  action,  such  as 
bills,  notes,  etc  Epping  v.  Robinson,  21  Fla. 
36.  52;  Dowdel  v.  Hamm  (Pa.)  2  Watts,  61, 
63,  65;  Glbbs  v.  Usher  (U.  S.)  10  Fed.  Cas. 
303,  304;  Allen  v.  Sewall  (N.  Y.)  2  Wend. 
327,  339. 

"Goods  or  chattels"  includes,  when  tak- 
en in  its  broadest  sense,  any  variety  of  per- 
sonal property,  whether  corporeal  or  incor- 
poreal;   but  the  sense  of  the  term  may  be 
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80  limited  by  the  context  as  to  refer  to  cor- 
poreal personalty  only — as,  for  instance,  in 
Rev.  St  art  2546,  providing  that  gifts  of 
goods  or  chattels  shall  not  be  valid  unless 
actual  possession  be  acquired  by  the  donee, 
choses  in  action  are  construed  not  to  be  goods 
or  chattels.  This  construction  apparently 
proceeds  on  the  ground  that  the  owner  of  a 
chose  in  action,  desiring  to  pass  it  to  an- 
other, cannot  give  actual  possession;  written 
evidence  of  the  right  being,  at  best,  but  evi- 
dence of  title  in  the  donee,  not  possession 
of  the  property  itself.  Cowen  v.  First  Nat 
Bank,  63  S.  W.  532,  533,  94  Tex.  547. 

The  term  "goods  and  chattels,"  as  used 
in  Code  1873,  p.  897,  §§  4-6,  requiring  every 
contract  in  writing  made  in  respect  to  real 
estate  or  goods  and  chattels  in  consideration 
of  marriage  to  be  in  writing  and  to  be  re- 
corded, means  such  property  and  such  goods 
and  chattels  as  are  visible,  tangible,  or 
movable.  It  does  not  include  a  mere  chose 
in  action.  Kirkland  v.  Brune  (Va.)  31  Grat 
126,  131. 

The  term  "goods  and  chattels,"  as  used 
in  the  recording  act,  means  only  personal 
property  which  is  visible,  tangible,  and  mov- 
able, and  does  not  embrace  choses  in  action. 
Tingle  V.  Fisher.  20  W.  Va.  497,  511. 

Choses  in  action  are  not,  in  the  bands  of 
an  assignee  thereof,  "goods,  effects  or  cred- 
its" of  the  assignor,  so  as  to  be  liable  to  trus- 
tee process.  Lupton  v.  Cutter,  25  Mass.  (8 
Pick.)  298,  300. 

All  the  definitions  of  the  word  "goods" 
refer  to  things  that  are  visible  and  in  posses- 
sion, while  the  definition  of  "chose  in  ac- 
tion" refers  to  something  Invisible,  intan- 
gible, as  a  debt  or  demand  or  right  of  ac- 
tion. The  statute  of  frauds,  relating  to  the 
sale  of  goods,  wares,  and  merchandise  for  the 
price  of  $50  or  upwards,  has  no  application 
to  the  sale  or  contract  to  transfer  a  mere 
chose  in  action,  such  as  a  debt  or  evidence 
of  a  debt  Vawter  v.  Griflln,  40  Ind.  593,  601, 
602. 

A  debt,  though  incapable  of  manual  de- 
livery. Is  "goods  or  effects,"  within  Code 
Civ.  Proc.  §  657,  relative  to  attachments. 
Minor  V.  Gurley,  80  N.  Y.  Supp.  596,  597,  89 
Misc.  Rep.  662. 

An  instrument  in  these  words,  "Pay  to 
John  Low  or  bearer  $1,500  in  n.  Myer's  bills 
or  yours,"  Is  not  an  order  for  the  payment  of 
money  or  the  delivery  of  goods.  People  v. 
Farrington  (N.  Y.)  14  Johns.  348. 

Dredse,  soow,  or  yaolit. 

Dredges  and  scows  are  vessels,  and  are 
not  dutiable  as  "goods,  wares,  and  merchan- 
dise," under  the  tariff  laws.  The  Interna- 
tional (U.  S.)  83  Fed.  840. 

A  pleasure  yacht  built  in  a  foreign  coun- 
try, and  purchased  there  by  an  American  cit- 


izen, is  not  dutiable  as  "goods,  wares,  and 
merchandise,"  after  her  entering  port  in  this 
country.  The  Conqueror,  17  Sup.  Ct  510. 
512,  166  U.  S.  110,  41  L.  Ed.  937. 

Ezeoution. 

An  execution  in  the  hands  of  a  sheriff 
for  service  is  not  "goods,  effects,  or  credits" 
of  the  execution  creditor,  within  the  mean- 
ing of  the  statute  empowering  a  creditor  to 
attach  the  goods,  effects,  and  credits  of  his 
debtor  in  the  hands  of  a  third  person,  where 
they  may  be  found,  and  who  for  this  purpose 
is  considered  as  a  trustee  of  the  defendant 
Sharp  V.  Clark,  2  Mass.  91,  93. 

Farm  produce. 

The  phrase  "goods,  wares,  and  merchan- 
dise," as  used  in  Acts  1796,  §  5,  providing 
that  all  actions  or  suits  founded  upon  ac- 
counts for  goods,  wares,  or  merchandise  sold 
and  delivered,  etc.,  shall  be  commenced  and 
sued  within  12  months,  as  to  the  cause  of 
such  action  or  suit  etc.,  includes  only  those 
articles  which  are  sold  or  kept  for  sale  by  a 
merchant ;  that  which  is  sold  by  a  merchant 
in  the  course  of  his  business  as  such.  It 
would  not  include  property  and  produce  sold 
by  a  farmer.  Dyott  v.  Letcher,  29  Ky.  (6  J. 
J.  Marsh.)  541,  543. 

Act  April  17,  1846,  i  1,  forbidding  the 
sale  of  goods,  wares,  and  merchandise  by  any 
person  as  a  hawker  or  peddler,  was  not  in- 
tended to  include  farm  products  in  the  hands 
of  farmers.  Commonwealth  v.  Gardner,  19 
Atl.  550,  551,  133  Pa.  284,  7  L.  B.  A.  666,  19 
Am.  St  Rep.  645. 

Fixtures. 

The  words  "goods,  chattels,  and  effects,** 
as  used  in  a  declaration  in  trespass  for 
breaking  and  entering  plaintiff's  dwelling 
house  and  taking  "goods,  chattels  and  ef- 
fects," would  include  fixtures.  Fixtures  may 
be  taken  in  execution  under  a  fl.  fa.  contain- 
ing similar  words.  Pitt  t.  Shew,  4  Bam.  ft 
Aid.  206,  207. 

Flour. 

"Goods,**  as  used  in  the  statute  of  franda, 
would  include  flour  not  prepared  or  in  a  state 
capable  of  immediate  delivery.  Garbutt  v. 
Watson,  5  Bam.  &  Aid.  618. 

Gravel. 

Gravel  falls  under  an  original  descrip- 
tion in  the  act  of  Parliament  (35  Geo.  Ill) 
giving  the  commissioners  for  making  the  Ean 
Brink  navigation  a  toll  on  "goods,  wares,  and 
merchandise."  Coulton  v.  Ambler,  13  Meea. 
&  W.  403,  417. 

Growins  crops. 

Growing  periodical  crops  are  not  goods 
and  chattels,  within  the  meaning  of  the  stat- 
ute of  frauds,  of  which  a  sale,  in  order  to  be 
valid  as  against  the  creditors  of  the  vendor, 
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mast  be  accompanied  by  an  Immediate  de- 
livery and  continued  change  of  possession. 
DavlB  y.  McFarlane,  87  Cal.  634,  ^  99  Am. 
Dec.  34a 

HovseHold  f un&ltiire. 

A  marine  policy  on  goods  means  only 
such  as  are  merchantable,  and  does  not  In- 
clude household  furniture.  Vasse  t.  Ball 
<Pa.)  2  Yeates,  178, 182. 

Interest  in  unpatented  invention. 

The  phrase  '*goods,  wares,  or  merchant 
dlse,"  as  used  in  the  statute  of  frauds,  requir- 
ing contracts  for  the  sale  of  goods,  wares, 
and  merchandise  to  be  In  writing,  does  not 
Include  an  Interest  in  an  unpatented  Inven- 
tion. Somerby  t.  Buntin,  118  Mass.  279,  19 
Am.  Rep.  469. 

LeaseHold. 

The  expression  ''goods  and  chattels*' 
means  goods  and  chattels  personal,  and  not 
real.  Hence  It  does  not  Include  a  leasehold. 
Putnam  ▼.  Weetcott  (N.  Y.)  19  Johns.  73,  76. 

A  mortgage  of  leasehold  Interest  does  not 
come  within  the  provision  of  Laws  1833,  c. 
279,  requiring  mortgages  of  goods  and  chat- 
tels to  be  filed.  State  Trust  Ck>.  v.  Casino 
Co.,  41  N.  Y.  Supp.  1,  2, 18  Misc.  Rep.  327. 

"Goods  and  effects,"  within  the  meaning 
of  Act  June  13,  1836,  relating  to  the  service 
of  foreign  attachments  on  the  goods  and  ef- 
fects of  the  debtor,  cannot  be  construed  to 
Include  leaseholds  of  lands,  and  buildings  on 
leaseholds.  The  meaning  of  the  words  Is  free 
from  all  ambiguity  or  doubt,  whether  used  In 
the  popular,  lexicographical,  or  legal  sense. 
The  word  "goods"  Is  always  used  to  desig- 
nate wares,  commodities,  and  personal  chat- 
tel&  The  word  "effects"  Is  the  equivalent  of 
the  word  "movables."  Appeal  of  Vander- 
grift,  88  Pa.  126,  129. 

Iiaad. 

Under  a  statute  authorizing  the  Institu- 
tion of  trustee  process  to  reach  goods,  effects, 
and  credits  of  the  debtor,  it  Is  held  that  land 
fraudulently  conveyed  Is  neither  goods,  ef- 
fects, nor  credits,  within  the  statute  Hunter 
V.  Case.  20  Vt  195, 197. 

Goods  are  valuable  possessions  or  pieces 
of  property;  effects  are  goods,  movables,  or 
personal  estate;  and  so  goods  and  effects 
have  never  been  held  to  include  real  estate, 
and  will  thus  be  construed  as  used  In  the 
treaty  of  1873  between  the  United  States  and 
Sweden  (page  1042,  Treaties  and  Conventions 
between  the  United  States  and  Other  Pow- 
ers), providing  that  subjects  of  the  contract- 
ing parties  may  freely  dispose  of  their  goods 
and  effects,  either  by  testament,  donation,  or 
otherwise.  Meier  t*  Lee,  76  N.  W.  712,  715, 
106  Iowa»  806. 


liottery  tiokets. 

"Anything  made  the  subject  of  traffic 
and  sold  as  lottery  tickets  usually  are^  the 
right  of  property  In  which  passes  by  the 
mere  delivery  thereof  by  the  seller  to  the 
buyer,  may  properly  be  construed  as  coming 
under  the  denomination  of  'goods,  wares,  and 
merchandise.'"  Yohe  v.  Robertson  (Pa.)  2 
Whart  156,  102. 

Money* 

"Goods  and  chattels,"  as  used  In  Swan's 
St.  273,  providing  that  If  any  person  shall 
receive  or  buy  any  goods  and  chattels  that 
have  been  stolen,  with  Intent  to  defraud  the 
owner,  he  shall  be  punished.  Includes  coin. 
Hall  V.  State,  3  Ohio  St  575,  570. 

The  word  "goods"  has  the  same  signifi- 
cation as  the  word  "bona"  in  the  civil  law, 
under  which  name  is  comprehended  almost 
every  species  of  personal  property.  Act  July 
13,  1861,  providing  for  the  forfeiture  of  all 
goods  coming  from  or  proceeding  to  the  In- 
surrectionary districts.  Includes  gold  coin. 
United  States  v.  Candace  (U.  S.)  25  Fed.  Cas. 
279,  280. 

Code  Va.  1887,  §  20,655,  provided  that  an 
action  of  trespass  or  -  trespass  on  the  case 
may  be  maintained  by  or  against  a  personal 
representativetor  the  taking  or  carrying  away 
of  any  goods,  etc.  It  was  held  that  the  term 
"goods"  is  broad  enough  to  Include  money, 
and,  as  used  In  the  statutes,  must  be  held  to 
be  so  inclusive,  for  it  would  be  strange  that 
a  cause  of  action  for  taking  and  carrying 
away  1,000  pieces  of  silver  should  survive 
the  death  of  the  defendant,  while  a  like  ac- 
tion for  taking  and  carrying  away  $1,(X)0  in 
money  should  not  In  The  Elizabeth  &  Jane 
(U.  S.)  8  Fed.  Cas.  473,  Mr.  Justice  Story 
said:  "It  cannot  be  doubted  that  money, 
and,  of  course,  foreign  coin,  falls  within  the 
description  of  goods,  at  common  law."  Pat- 
ton  V.  Brady,  22  Sup.  Ct  493,  494,  184  U.  8. 
606,  46  L.  Ed.  713. 

"(Joods,"  as  used  in  1  St  665,  requiring 
a  permit  from  the  customhouse  for  the  land- 
ing of  goods,  wares,  and  merchandise,  In- 
cludes coin.  "It  cannot  be  doubted  that 
money,  and,  of  course,  foreign  coin,  falls 
within  the  description  of  goods,  at  common 
law;  and  a  legacy  of  goods  would,  ex  vl 
termini,  carry  money  or  coin,  unless  that  con- 
struction were  repelled  by  the  context  And 
coin,  dollars,  and  bullion  are  considered  In 
commercial  transactions  as  goods  and  mer 
chandise,  and  may  be  insured  as  such  in  a 
policy  of  Insurance."  The  Elizabeth  &  Jane 
(U.  S.)  8  Fed.  Cas.  473,  474. 

"Goods  and  chattels,"  as  used  in  an  in 
dlctment  charging  the  breaking  into  the 
house  of  a  certain  person  with  Intent  to  stea* 
the  goods  and  chattels  of  such  person,  means 
the  personal  goods  of  such  person,  and  iik- 
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eludes  bank  bills  and  money.     Garfield  ▼• 
State,  74  Ind.  60,  66. 

Rev.  St  p.  279,  S  72,  making  it  a  misde- 
meanor to  receive  or  bnj  any  stolen  goods  or 
chattels,  cannot  be  construed  to  include  bank 
notes.  State  ▼.  Calvin,  22  N.  J.  Law  (2  Zab.) 
207. 

"Goods,  wares,  and  merchandise,"  as 
used  in  the  statute  of  frauds  requiring  con- 
tracts of  sale  of  goods,  wares,  and  merchan- 
dise to  be  reduced  to  writing,  does  not  in- 
clude United  States  treasury  checks.  Beers 
V.  Crowell  (Ga.)  Dud.  28,  29. 

"Goods,"  as  used  in  Swan  &  0.  Rev.  St 
105,  {  1,  providing  that  an  action  may  be  in- 
stituted against  a  steamboat  company  for 
damages  arising  out  of  any  contract  for  the 
transportation  of  goods  or  persons,  etc.,  means 
only  such  goods  as  the  officers  of  the  boat  have 
power  to  contract  for  the  transportation  of, 
and  does  not  include  money  or  bank  bills, 
since  the  owners  of  a  steamboat  are  not  lia- 
ble for  the  loss  of  money  received  to  be  car- 
ried unless  they  have  jn  some  way  assented, 
expressly  or  impliedly,  to  the  practice  of  the 
boat's  doing  that  kind  of  business.  Pum- 
phry  V.  Steamboat  Parkersburgh  (Ohio)  2 
West  Law  Month.  491,  492. 

The  word  "goods"  is  of  limited  significa- 
tion, and  does  not  include  money,  so  that 
under  a  statute  authorizing  the  attachment 
of  goods,  effects,  and  credits  by  trustee  pro- 
cess, money  cannot  be  attached.  Morrill  v. 
Brown,  32  Mass.  (15  Pick.)  173,  176. 

A  statute  relating  to  the  tax  levied  on 
goods,  wares,  or  merchandise  cannot  be  con- 
strued to  include  money  in  bank.  Boston 
Investment  Co.  v.  City  of  Boston,  33  N.  B. 
580,  581,  158  Mass.  461. 

"Goods,"  as  used  in  Code  1880,  §  1178, 
declaring  that  no  transfer  of  goods  or  chat- 
tels between  husband  and  wife  shall  be 
valid,  as  against  any  third  person,  unless 
such  transfer  or  conveyance  be  in  writing, 
and  acknowledged  and  filed  for  record  as  a 
mortgage  or  deed  of  trust  of  such  property 
is  required  to  be  filed  for  record,  etc.,  does 
not  include  money.  Leinkauf  v.  Barnes,  5 
South.  402,  405,  66  Miss.  207. 

Music 

The  words  "goods,  wares,  and  merchan- 
dise," in  Acts  1852-^,  §  30,  declaring  that  no 
person  shall  sell  any  goods,  wares,  or  mer- 
chandise, without  obtaining  a  license,  except, 
etc.,  include  music,  as  the  word  is  frequently 
used  to  import  a  kind  of  merchandise  which 
is  found  exhibited  for  sale  in  the  store  of 
nearly  every  bookseller  or  stationer  in  the 
country;  and  an  indictment  charging  the 
sale  of  music  without  a  license  is  sufficient, 
without  the  use  of  words  explaining  the 
meaning  of  the  term  "music"  as  there  used. 


Ck>mmonwealth  t.  Nax  (Va.)  13  Grat  789, 
791. 

Neirapaper* 

The  words  "goods,  wares,  and  merchan- 
dise," as  used  in  a  statute  prohibiting  the 
sale  of  "goods,  wares,  and  merchandise"  on 
Sunday,  include  all  movable  property  that 
is  ordinarily  bought  and  sold,  and  include  a 
newspaper  which  is  made  the  subject  of  sale. 
Smith  V.  WUcox,  24  N.  Y.  353,  358,  82  Am. 
Dec.  302. 

Note* 

Act  Nov.  18,  1789,  providing  for  the  pun- 
ishment of  a  person  who  shall  have  gotten 
into  his  possession  the  money  or  goods  of 
aiiother,  should  be  construed  to  include  a 
promissory  note  of  a  bank.  Commonwealth 
V.  Swlnney,  1  Va.  Cas.  146,  149,  5  Am.  Dec 
512. 

The  words  "goods,  wares,  and  merchan- 
dise," in  the  statute  of  frauds,,  requiring 
agreements  for  the  sale  of  goods,  wares,  and 
merchandise  to  be  in  writing,  do  not  embrace 
every  variety  of  personal  property,  and  do 
not  include  a  promissory  note.  A  promis- 
sory note  is  neither  goods,  wares,  nor  mer- 
chandise, in  the  common  and  ordinary  sense 
of  those  terms.  It  is  only  by  giving  them  a 
broad  and  unusual  signification  that  bills  of 
exchange  and  notes  of  hand  can  be  included, 
and  there  is  no  occasion  for  extending  the 
construction  so  as  to  include  matters  which 
are  not  within  the  well-understood  meaning 
of  the  statute.  Whittemore  v.  Glbbs,  24  N. 
H.  (4  Fost)  484,  488. 

Within  the  meaning  of  Rev.  St.  a  81,  f 
8,  giving  the  court  Jurisdiction  to  hear  in 
equity  all  suits  to  compel  the  redelivery  of 
any  goods  or  chattels  whatsoever  taken  and 
detained  from  the  owner  thereof,  and  secret- 
ed or  withheld,  so  that  the  same  cannot  be 
replevied,  notes  and  other  securities  for  debts 
are  goods  and  chattels,  and  may  be  recovered 
in  such  an  action.  Clapp  v.  Shephard,  40 
Mass.  (23  Pick.)  228,  230. 

Riglit  to  offioe. 

"Goods  and  chattels"  include  personal 
property,  choses  in  action,  and  chattels  real. 
The  right  to  an  office  is  neither  personal 
property,  nor  a  chose  in  action,  nor  chattels 
real,  in  the  sense  used  in  the  law.  State  v. 
Moores,  76  N.  W.  530,  533,  66  Neb.  1. 

Safe. 

A  bill  of  sale  from  an  insolvent  debtor 
to  his  creditor,  describing  the  property  as  all 
my  stock  of  "goods,  wares,  and  merchan- 
dise in  my  store,"  will  include  an  iron  safe, 
if  such  was  the  intention  of  the  parties. 
Rankin  v.  Vendiver,  78  Ala.  562,  566. 

A  chattel  mortgage  given  by  a  merchant 
on  goods  in  the  store  includes  only  the  me^ 
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ehandise  and  commodltleB  kept  on  hand  for 
the  purpose  of  sale,  and  does  not  include  a 
safe  kept  in  his  store,  not  for  sale,  but  for 
Ills  own  private  use.  The  term  "goods,"  as 
used  in  this  chattel  mortgage,  cannot  be  giv^ 
en  the  broad  meaning  that  is  given  when 
the  ^word  is  used  in  contradistinction  to  "real 
estate,*'  when  it  includes  all  kinds  of  movable 
personal  property.  Curtis  v.  Phillips,  5  Mich. 
112,  113. 

Sliares  of  stock. 

Shares  of  corporate  stock  are  goods, 
wares,  and  merchandise,  within  the  mean- 
ins:  of  the  statute  of  frauds,  requiring  a  sale 
of  goods,  wares,  and  merchandise  to  be  in 
writing.  Ellison  v.  Brigham,  38  Vt.  64,  66; 
North  Y.  Forest,  15  Conn.  400,  404;  Pine  v. 
Homsby,  2  Mo.  App.  61,  64;  Bernhardt  v. 
WaUs,  29  Mo.  App.  206;  Golvln  v.  Williams 
(Md.)  3  Har.  &  J.  38,  42,  5  Am.  Dec.  417; 
Ayres  v.  French,  41  Conn.  142,  161;  Board- 
man  V.  Cutter,  128  Mass.  388,  890.  Contra, 
see  Humble  v.  Mitchell,  11  Adol.  &  E.  205; 
Southern  Life  Ins.  &  Trust  Co.  v.  Cole,  4  Fla. 
359,  378;  Rogers  v.  Burr,  31  S.  E.  438,  440, 
105  Ga.  432,  70  Am.  St  Rep.  50;  Fhrst  Nat 
Bank  v.  Holland,  39  S.  E.  126, 129,  99  Va.  495, 
55  li.  B.  A.  165,  86  Am.  St  Rep.  89a 

A  statute  requiring  the  filing  of  mort- 
gages on. all  goods  and  chattels  means  per- 
sonal property  of  all  kinds  which  is  capable 
of  visible  possession,  and  hence  a  mortgage 
of  capital  stock  of  a  corporation  is  not  within 
the  statute.  Williamson  v.  New  Jersey  South 
R.  Co.,  26  N.  J.  Eq.  (11  C.  E.  Green)  398,  403. 

"Goods  and  chattels,'*  as  used  in  Nix. 
Dig.  294,  {  7,  providing  that  the  rights,  cred- 
its, moneys  or  effects,  goods  and  chattels, 
lands  and  tenements,  of  a  defendant  may  be 
attached,  should  be  construed  to  include  cor- 
porate stock.  Curtis  v.  Steever,  36  N.  J.  Law 
(7  Vroom)  304,  306. 

The  phrase  "goods,  wares,  and  merchan- 
dise," as  used  in  a  ci^  ordinance  declaring 
that  a  broker  is  one  who,  for  a  commission, 
is  engaged  in  selling  or  negotiating  the  sale 
of  goods,  wares,  and  merchandise,  includes 
and  comprehends  shares  in  capital  stock  of 
incorporated  companies  which  are  the  sub- 
ject of  common  barter  and  sale,^and  which 
are  given  visible  and  palpable  form  by  means 
of  certificates,  bonds,  or  other  evidences  of 
indebtedness.  Banta  v.  City  of  Chicago,  50 
N.  E.  233,  237,  172  III  204,  40  L.  R.  A.  611. 

Steam  engine. 

A  steam  engine  erected  for  the  purpose 
of  working  a  colliery,  to  be  used  by  the  les- 
see during  his  term,  and  to  be  held  as  the 
property  of  the  landlord,  does  not  come  with- 
in the  description  of  goods  and  chattels. 
Ooombs  V.  Beaumont,  5  Bam.  &  Adol.  72 
(quoting  6  Geo.  IV,  e.  16,  S  72). 


Wares,  oommodities,  and  oliattels. 

The  word  "goods,"  as  used  in  the  defini- 
tion of  a  retailer  as  one  who  sells  goods  by 
small  quantities  or  parcels,  includes  wares, 
commodities,  and  chattels.  Said  in  constru- 
ing a  city  ordinance  providing  for  the  levy 
and  collection  of  a  license  tax  on  lumber 
dealers.  Campbell  v.  City  of  Anthony,  40 
Kan.  652,  654,  20  Pac.  492,  493. 

GOODS  AND  OHATTEI.8* 

See  "Goods." 

As  property,  see  "Property.** 

GOODS  AKD  ETFEOTS. 

See  "Eflfects." 

GOODS  HELD  ON  STORAGE. 

An  insurance  policy  on  a  hotel  and  its 
furniture,  and  excepting  from  its  operation 
goods  held  on  storage,  cannot  be  construed 
to  include  furniture,  etc.,  stored  in  the  hotel, 
to  be  used  or  consumed  in  the  business  of  the 
hotel  whenever  the  patronage  made  such  use 
necessary;  being  owned  by  the  Insured,  and 
consisting  of  such  articles  as  were  contem- 
plated to  be  covered  by  the  policy;  the  de- 
posit being  merely  incidental,  with  a  view  to 
be  used  and  consumed  in  the  business  of  the 
hotel.  Continental  Ins.  Co.  t.  Pruitt,  65  Tex. 
125,  129. 

GOODS  m  TRUST. 

See  "Held  in  Trusf* 

GOODS  KEPT  m  OOVNTRT  STORES. 

A  fire  policy  on  a  stock  of  merchandise, 
described  in  the  written  part  as  including 
goods  usually  kept  in  country  stores,  includes 
gasoline,  if  gasoline  is  an  article  usually 
kept  in  a  country  store,  although  the  policy 
contains  a  printed  condition  that,  unless  oth- 
erwise provided,  it  shall  be  void  if  gasoline 
is  kept  on  the  premises.  Yoch  v.  Home  Mut. 
Ins.  Co.,  44  Pac.  189,  190,  111  Cal.  503,  34 
L.  R-  A.  857. 

An  insurance  policy  on  a  building,  and 
also  on  a  stock  of  goods  therein,  such  as  are 
usually  kept  in  country  stores,  should  be  con- 
strued to  include  all  articles  of  merchandise 
coming  within  the  said  description,  even 
though  it  includes  articles  generally  prohibit- 
ed, except  at  special  rates.  Therefore  such  a 
policy  must  be  construed  as  insuring  spirits 
of  turpentine  and  gunpowder,  where  they 
are  articles  of  merchandise  usually  kept  in 
country  stores,  as  much  as  though  these  ar- 
ticles had  been  specifically  mentioned  as  in- 
sured in  the  policy.  Pindar  v.  Kings  County 
Fire  luB.  Co.,  86  N.  Y.  648^  649,  98  Am.  Dec. 
544. 
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GOODS  OF  STMTTiAR  DESCRIPTION. 

A  duty  on  certain  specified  goods  and  on 
"goods  of  a  similar  description'*  means  a 
similarity  in  respect  to  the  product,  and  its 
adaptation  to  use,  and  to  its  uses,  and  not 
merely  to  the  process  by  which  it  was  pro- 
duced. Greenleaf  v.  Goodrich,  101  U.  S.  278, 
283,  25  L.  Ed.  845;  Schmieder  y.  Barney, 
5  Sup.  Ct  624,  113  U.  S.  645,  28  L.  Ed.  1130. 

An  additional  duty  on  all  delaines,  cash- 
mere delaines,  muslin  delaines,  barege  de- 
laines, composed  wholly  or  in  part  of  worsted, 
woolen,  mohair,  or  goats'  hair,  and  on  all 
**goods  of  similar  description,"  not  exceeding 
a  certain  value  per  yard,  means  completed 
fabrics,  composed  wholly  or  in  part  of  wor- 
sted, woolen,  mohair,  or  goat's  hair,  and  used 
for  dress  goods,  which  also,  as  completed 
fabrics,  possessed  qualities  of  general  ap- 
pearance, character,  and  texture  like  unto,  or 
nearly  corresponding  to,  or  generally  resem- 
bling the  qualities  which  distinguish  delaines 
or  cashmere  delaines  or  barege  delaines  or 
muslin  delaines,  in  determining  which  ques- 
tion the  material  of  which  the  goods  are 
composed,  the  method  of  their  manufacture, 
their  weave,  their  weight,  their  texture,  their 
surface  or  finish,  their  appearance,  their  feel, 
their  color,  their  uses,  and  their  adaptation 
to  uses,  are  all  to  be  considered.  The  single 
fact  that  goods  are  used  for  the  same  pur- 
pose as  delaines  is  not  sufficient  to  make 
them  goods  of  similar  description,  nor  will 
the  process  of  manufacture  determine  such 
question.  White  v.  Barney  (U.  S.)  43  Fed. 
474,  475. 

Tariff  Act  1890,  par.  305,  relating  to  the 
duty  on  '^women's  and  children's  dress  goods, 
or  goods  of  similar  description  and  charac- 
ter," applies  to  gloria  cloth,  which  is  com- 
posed of  silk  and  worsted,  silk  being  the  ma- 
terial of  chief  value.  Bister  v.  United  States 
(U.  S.)  59  Fed.  452,  453,  8  C.  C.  A.  175. 


GOODS  ON  HAND. 

A  contract  by  the  proprietors  of  a  scrib- 
bling and  fulling  mill,  stipulating  that  all 
goods  on  hand  should  be  subject  to  a  lien 
for  a  general  balance,  meant  goods  manufac- 
tured, and  not  articles  used  incidentally  in 
the  process.  The  term  could  only  apply  to 
such  goods  as  were  frequently  on  hand — 
that  is,  goods  on  which  the  labor  of  the  de- 
fendants' mill  was  employed;  and  the  pro- 
prietors having  received  certain  wool  and 
cloth  to  be  scribbled  and  fulled,  and  certain 
oil  and  dyeing  materials  to  be  used  by  the 
owner  on  the  wool,  for  which  purpose  the 
owner  had  access  to  the  oil  and  dyes  in  a 
room  of  which  the  proprietors  kept  the  key, 
the  proprietors  had  no  lien  for  their  general 
balance  on  the  oil  and  dyeing  materials. 
Gumpston  t.  Haight,  2  Bing.  N.  O.  449. 


GOODS,  WAKES,  AND  MEBOHANDISS. 

See  "Foreign  Goods,  Wares,  and  Mer^ 

chandise";  'HSoods." 
All  goods,  wares,  and  merchandise^  see 

"All." 


GOODYEAR  RUBBER. 

"Goodyear  rubber"  is  a  term  descriptive 
of  a  well-known  class  of  goods  manufactured 
by  the  process  known  as  "Goodyear's  Inven- 
tion." Goodyear  India  Rubber  Glove  Mfg. 
Co.  V.  Goodyear  Rubber  Co.,  9  Sup.  Ct  106, 
167,  128  U.  S.  598,  32  L.  Bd.  535. 


GOOSENECK. 

The  "gooseneck"  of  a  tender  and  "dead- 
wood"  of  a  car  are  terms  which  designate  the 
fixtures  or  parts  of  the  respective  cars  which 
come  in  contact  when  they  are  being  coupled. 
Grannis  v.  Chicago,  St.  P.  &  K.  0.  B.  Co., 
46  N.  W.  1067,  81  Iowa,'  444. 

GORGE. 

"Gorge,"  as  applied  to  an  outlet  of  sur- 
face water,  means  a  defile  between  hills  or 
mountains;  that  is,  a  narrow  throat  or  out- 
let from  a  district  of  countiy.  Gibbs  y.  Wil- 
liams, 25  Kan.  214,  217,  37  Am.  Rep.  241. 

GOSPEL 

According  to  the  common  and  more  gen- 
eral acceptation  of  the  term,  "Gospel"  is  syn- 
onymous with  Christianity  or  the  Christian 
religion;  and  a  devise  to  be  applied  to  the 
"dissemination  of  the  Gospel  at  home  and 
abroad"  is  sufllclently  certain  and  specillc. 
Attorney  General  v.  Wallace's  Devisees,  46 
Ky.  (7  B.  MoH.)  611,  617. 


GOVERN. 

other  governing  body,  see  ••Other.** 

The  power  to  govern  implies  the  power 
to  ordain  and  establish  suitable  police  regu- 
lations, and,  it  has  often  been  decided,  au- 
thorizes municipal  corporations  to  prohibit 
the  use  of  locomotives  in  the  public  streets, 
when  such  action  does  not  interfere  with 
vested  rights.  Richmond,  F.  &  P.  R.  Co.  ▼. 
Richmond,  96  U.  S.  521,  528,  24  L.  Ed.  734. 


GOVERNED  BT  UIW. 

••To  be  governed  by  the  law"  is  to  be 
governed  not  only  by  a  part  but  by  the  whole 
law  relating  to  the  subject  And  the  term 
in  Act  1883,  reading,  "In  making  loans  and 
disbursing  interest  collected,  the  trustee  and 
auditor  of  the  state  shall  be  governed  by 
the  law  now  in  force  regulating  the  maimer 
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of  making  loauB  of  the  Unlyerslty  fnnd," 
was  80  nsed.  Fisher  y.  Brower,  64  N.  B. 
614,  618»  158  Ind.  139. 

oovzsBNnrG  board. 

In  the  act  relating  to  the  authority  of 
mnnidpal  corporations  to  issue  bonds,  the 
term' "governing  board"  shall  mean  the  se- 
lectmen of  a  town,  the  commissioners  of  a 
Tillage,  district,  or  precinct,  and  the  school 
board  of  a  school  district  Pub.  St  N.  H. 
1901,  p.  491,  c.  48.  f  L 

The  expressions  In  Laws  1902,  c.  195, 
"the  common  council  or  other  governing 
board,"  and  "the  common  council  or  other 
governing  body,"  used  with  reference  to 
cities,  were  used  In  order  to  Include  a  gen- 
eral board  or  body,  not  styled  a  common 
council;  and,  as  applied  to  a  city  governed 
by  a  board  of  aldermen,  sucl^  board  was  the 
governing  body.  Dillon  on  Municipal  Cor- 
porations says:  "A  city  Is  a  corporation  with 
a  governing  body  usually  styled  the  'coun- 
cil,' "  which  council,  he  says,  Is  In  some  In- 
stances composed  of  two  bodies,  the  mem- 
bers being  called  the  "aldermen,"  "council- 
men,"  or  "trustees,"  and  that  the  govern- 
ing body  of  the  municipal  corporation  may 
be  either  the  councllmen  or  the  aldermen, 
as  they  may  be  styled  In  the  charters  In  re- 
spective cities.  Fitzgerald  v.  City  of  Jer- 
sey City,  53  Atl.  819,  821,  69  N.  J.  Law,  162. 

GOVEBKMENT. 

See  "Arbitrary  Government";  "De  Facto 
Government";  "Foreign  Government"; 
"Military  Government";  "Popular  Gov- 
ernment"; "Provisional  Government"; 
•*Town  Governments." 

The  word  "government"  Is  a  synonym 
of  "management"  and  means  control.  City 
of  St.  Louis  V.  Howard,  24  S.  W.  770,  771, 
119  Mo.  41,  41  Am.  St  Rep.  6S0. 

Government  la  the  exercise  of  authority 
In  the  administration  of  the  affairs  of  a 
state,  community,  or  society;  the  authorita- 
tive direction  and  restraint  exercised  over 
the  actions  of  men  in  communities,  societies, 
or  states.  People  v.  Pierce,  18  Misc.  Rep.  83, 
86,  86,  41  N.  Y.  Supp.  858  (citing  Cent  Diet). 

"In  a  political  sense,  'government*  sig- 
nifies that  form  of  fundamental  rules  by 
which  the  members  of  a  body  politic  regulate 
their  social  action,  and  the  administration 
of  public  affairs  according  to  established  con- 
Btltntlons,  usages,  and  laws."  Wlnspear  v. 
District  Tp.  of  Holman,  87  Iowa,  542,  544. 

"Government  Is  the  ligament  that  holds 
the  political  society  together,  and  when  that 
is  destroyed  the  society,  aa  a  political  body, 
Is  dissolved.     It  is  the  public  political  au- 


thority which  guides  and  directs  the  body 
politic,  or  society  of  men  called  a  'state,* 
united  together  to  promote  their  safety  and 
advantage  by  means  of  their  union."  Thom- 
as ▼.  Taylor,  42  Miss.  651,  706,  2  Am.  Rep. 
626. 

"Government"  is  a  very  comprehensive 
term,  and  one  of  the  most  important  sub- 
jects included  in  it  Is  that  of  finances.  In- 
cluding assets  in  property  as  well  as  in 
money.  In  re  Sugar  Notch  Borough,  43  Atl. 
985,  986,  192  Pa.  849. 

As  used  in  Acts  1866-66,  pp.  217,  220, 
consolidating  certain  railroads  under  a  new 
name,  and  providing  that  the  new  road 
should,  for  its  government,  be  entitled  to 
all  the  powers  and  privileges,  and  subject 
to  all  the  restrictions  and  liabilities,  con- 
ferred and  Imposed  on  one  of  the  railways 
consolidated,  naturally  "government"  means 
regulation  and  control,  and  was  not  used  as 
intending  or  imposing  a  limitation  on  the 
powers  and  privileges  of  the  new  corpora- 
tion. In  reality,  it  neither  adds  to  nor  takes 
from  the  force  of  the  other  words,  and  sim- 
ply implies  that  the  new  corporation  shall 
have  the  same  charter  rights  and  privileges, 
and  be  subject  to  the  same  charter  restric- 
tions and  liabilities,  as  the  old  company. 
Tennessee  v.  Whltworth,  6  Sup.  Ct  649,  653, 
117  U.  S.  189,  29  L.  Ed.  838. 

State  dlstlngnislied. 

In  discussing  the  question  as  to  the 
force  of  an  act  of  the  Legislature  not  au- 
thorized by  the  Constitution,  the  court,  in 
Polndexter  v.  Greenhow,  114  U.  8.  270,  6 
Sup.  Ct  914,  29  L.  Ed.  185,  say  the  distinc- 
tion between  the  government  of  the  state 
and  the  state  itself  is  important,  and  should 
be  observed.  In  common  speech  and  com- 
mon apprehension  they  are  usually  regarded 
as  identical,  and  as  ordinarily  the  acts  of 
the  government  are  the  acts  of  the  state, 
because  within  the  limits  of  its  delegation  of 
power,  the  government  of  the  state  is  gen- 
erally confounded  with  the  state  itself.  The 
state  Itself  Is  an  ideal  person,  Intangible, 
invisible,  Immutable.  The  government  Is 
an  agent,  and,  within  the  sphere  of  its 
agency,  a  perfect  representative.  •  This  same 
distinction  is  to  be  observed  in  determining 
the  effect  of  the  acts  of  a  Governor  as 
binding  the  state.  Grunert  T*  Spalding 
(Wis.)  78  N.  W.  606,  613. 

GOVERNMENT  OONTRAOT. 

A  government  office  is  different  from  a 
government  contract  The  latter,  from  Its 
nature,  is  necessarily  limited  in  its  dura- 
tion and  specific  in  its  objects.  The  term 
"office"  has  reference  to  functions  confer- 
red by  public  authority,  and  for  a  public 
purpose.  Moll  v.  Sbisa,  26  South.  141,  142 
61  La.  Ann.  290. 
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A  goyernment  contract  is  different  from 
a  govemment  office,  since,  from  its  nature, 
it  is  necessarily  limited  in  its  duration  and 
specific  in  its  object  The  terms  agreed  upon 
define  the  rights  and  obligations  of  both 
parties,  and  neither  has  the  right  to  depart 
from  them  without  the  consent  of  the  other, 
while  an  office  is  a  public  situation  or  em- 
ployment conferred  by  the  appointment  of 
the  government;  the  term  embracing  the  idea 
of  tenure,  duration,  emolument,  and  duties. 
United  States  v.  Hartwell,  73  U.  S.  (6  Wall.) 
385,  393,  18  L.  Ed.  830. 

GOVERNMEirr  IiAKDS. 

St  c.  75,  §  3,  providing  for  taxation  of 
Improvements  on  government  lands,  means 
improvements  made  by  homestead  settlers 
and  entrymen  on  their  respective  homestead 
claims.  Crocker  ▼•  Donovan,  30  Pac  374, 
878,  1  Okl.  165. 

GOVERNMENT  OFFICE. 

A  ''government  office"  is  defined  to  be  a 
public  station  or  employment  conferred  by 
the  appointment  of  government  The  term 
embraces  the  ideas  of  tenure,  duration,  emolu- 
ment, and  duties.  In  re  House  Bill  No.  166, 
21  Pac.  473,  9  Colo.  628. 

GOVERNMENT  OFFICER* 

Under  the  term  "officer  of  the  govem- 
ment" as  used  in  the  chapter  defining  and 
punishing  the  misapplication  of  public  mon- 
ey, are  included  the  State  Treasurer  and  all 
other  heads  of  departments  who  may  receive 
or  keep  in  their  care  public  money  of  the 
state,  tax  collectors,  and  all  other  officers 
who  by  law  are  authorized  to  collect  receive, 
or  keep  money  due  to  the  government  Pen. 
Code  Tex.  1805,  art  100. 

A  clerk  in  the  office  of  a  district  at- 
torney is  not  a  govemment  officer,  so  as  to 
make  him  a  creditor  of  the  govemment,  and 
authorizing  him  to  maintain  an  action  for 
his  pay.  United  States  v.  McDonald  (U.  S.) 
72  Fed.  8d8,  900,  21  G.  0.  A.  347. 

GOVERNMENTAL  POWER. 

There  exists  in  each  state  the  power, 
by  appropriate  enactments  not  forbidden  by 
its  own  Constitution  or  the  Constitution  of 
the  United  States,  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corpo- 
rations within  its  jurisdiction,  and  there- 
fore to  provide  for  the  public  convenience 
and  the  public  good;  and  this  is  so  whether 
ft  Is  called  police,  governmental,  or  legisla- 
tive power.  Lake  Shore  &  M.  S.  B.  Co.  y. 
Ohio,  19  Sup.  Ot  465,  470,  178  U.  B.  285, 
48  L.  Bd.  702. 


GOVERNMENTAL  PURPOSES. 

Const  S  170,  provides  that  '^public  prop- 
erty used  for  public  purposes  is  exempt  from 
taxation."  "Public  property,"  as  here  used, 
has  been  construed  to  mean  such  property 
as  is  necessarily  used  for  governmental  pur- 
poses. "Governmental  purposes,"  as  used 
in  this  sense,  can  only  mean  the  punishment 
for  crime,  for  prevention  of  a  wrong,  the 
enforcement  of  a  private  right,  or  in  some 
manner  preventing  wrong  from  being  in- 
flicted upon  the  public  or  an  individual,  or 
redressing  some  grievance,  or  in  some  way 
enforcing  a  legal  right  or  redressing  or  pre- 
venting a  public  individual  injury.  City  of 
Owensboro  v.  Commonwealth,  49  S.  W.  320, 
323,  105  Ky.  344,  44  L.  R.  A.  202. 

GOVERNOR. 

A  governor  is  a  mechanical  appliance 
contained  with^  a  gasometer,  which  regu- 
lates the  pressure  of  the  gas  therein.  Con- 
solidated Gas  Co.  y.  City  of  Baltimore,  62 
Md.  588,  591,  50  Am.  Rep.  237. 

GOVERNOR  OF  STATE. 

"Governor,"  as  used  in  Bat  Rev.  St  c 
35,  §  8,  regulating  acknowledgments  of  for- 
eign deeds,  and  providing  that  the  certifi- 
cate of  a  certain  Judge,  with  the  certificate 
of  the  Governor  of  the  state  or  territory, 
annexed  to .  such  deed,  tliat  he  was  such 
Judge,  should  be  sufficient  to  admit  the  deed 
to  probate  and  registration  in  North  Caro- 
lina, shonld  be  construed  as  meaning  the 
chief  executive  of  a  state  or  territory,  and 
to  include  the  chief  of  the  Cherokee  Nation: 
and  hence  the  certificate  of  the  chief  of  the 
Cherokee  Nation,  under  its  great  seal,  that 
a  certain  Judge,  before  whom  the  probate 
of  the  deed  is  taken  is  such  Judge,  etc.,  is 
sufficient  to  entitle  a  deed  to  probate  and 
registration.  Whitsett  v.  Foreliand,  79  N.  C. 
230. 

The  words  "Governor  of  the  state,"  as 
used  in  a  complaint  alleging  that  a  certain 
person,  "Governor  of  the  state,"  claimed  an 
interest  in  the  mortgaged  premises  subse- 
quent to  the  plaintUTs  lien,  are  merely  de- 
scrlptio  personte,  and  have  no  more  signifi- 
cation than  any  other  title  or  description 
that  might  have  been  given.  They  certainly 
do  not  show  that  he  is  sued  In  his  official 
capacity,  as  chief  magistrate,  or  that  he  rep- 
resents any  interest  which  concerns  the 
state.  The  fair  inference  is  that  such  per- 
son is  a  subsequent  mortgagor,  or  in  some 
other  way  personally  interested  in  the  mort- 
gaged premises,  or  interested  in  the  mort- 
gaged property,  as  trustee  or  otherwise.  The 
fact  that  he  is  Governor  will  not  prevent  a 
foreclosure  of  the  order,  or  deprive  the  court 
of  the  power  of  making  a  decree  barring  his 
equities  in  the  real  estate.  Bridgeport  Sav. 
Bank  y.  Randall,  15  Wis.  541. 
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The  words  "the  Governor"  are  equiva- 
lent to  'the  executive  of  the  itate,"  or  "the 
person  having  the  executive  power.'*  Code 
W.  Va.  1899,  p.  133,  c.  18,  S  17;  Code  Va. 
1887,  §  6;  Code  Supp.  Ya.  1898,  |  5. 

GRACE. 

See  ''Days  of  Grace";  "Free  of  Grace"; 
"Of  Grace." 

GRADE. 

A  grade  is  a  step  in  a  series;  a  rank. 
Bchuetze  ▼.  United  States  (U.  S.)  24  Ct  CI. 
299,  305. 

Grade,  as  defined  hy  lexicographers,  is 
a  degree,  or  rank,  in  order  or  dignity — a 
step  or  degree  in  any  ascending  series.  Peo- 
ple V.  Rawson  (N.  Y.)  61  Barb.  619,  631. 

la,  mxmj  or  navy. 

The  term  "grade,"  in  reference  to  offi- 
cers of  the  army  and  navy,  is  a  step  or  de- 
gree in  either  office  or  rank,  and  has  refer- 
ence to  the  divisions  of  the  one  with  the 
other,  or  both,  according  to  the  connection 
in  which  the  word  Is  employed.  Wood  v. 
United  States  (U.  8.)  15  Ct  CI.  151,  160. 

Rev.  St  S  1588  [U.  S.  Comp.  St  1901, 
p.  1086]  provided  that,  or  the  retirement  of 
a  naval  officer,  his  pay  shall  be  equal  to 
"one-half  his  sea  pay  provided  for  the  grade 
or  rank  held  by  him  at  the  time  of  his  re- 
tirement" In  the  navy  there  are  grades  for 
duty,  for  honor  and  for  pay — some  by  name 
and  others  by  description.  A  lieutenant  has 
the  grade  of  his  class,  and  also  a  grade  in 
his  class  upon  which  his  pay  is  ascertained, 
dependent  upon  the  length  of  his  own  per- 
sonal service.  The  one  is  called  a  grade  in 
the  law,  the  other  is  only  described  as  such. 
The  sea  pay  of  a  lieutenant  during  the  first 
five  years  of  service  is  $2,400,  and  during  the 
second  five  years  $2,000;  and»  where  a  lieu- 
tenant retired  before  he  had  served  as  such 
for  five  years,  his  pay  must  be  computed 
upon  the  former  basis.  McClure  v.  United 
States  (U.   S.)   18  Ct.  CI.  347,  848. 

Rev.  St  S  1588  [U.  S.  Comp.  St  1901,  p. 
1086].  authorizing  the  retirement  of  navy 
officers  after  a  certain  service  at  a  compen- 
sation based  on  their  grade  or  rank,  was  con- 
strued to  include  all  navy  officers,  whether 
they  were  classified  according  to  duty,  office, 
or  title,  according  to  relative  importance  or 
hon(v,  or  according  to  compensation.  "All 
these  classes  come  within  the  normal  mean- 
ing of  the  words  'grade  and  rank.'  The  law 
designates  some  of  them  as  grades  and 
ranks  by  name;  others  only  by  description." 
Rutherford  v.  United  States  (U.  S.)  18  Ct  CI. 
839,  348. 

The  periods  of  five-years  service  men- 
tioned in  Rev.  St  §  1556  rU.  S.  Comp.  St 


1901,  p.  1067],  for  increase  of  pay,  are 
"grades,"  within  the  meaning  of  section  1588 
[U.  S.  Comp.  St  1901,  p.  1086],  fixing  the 
pay  of  retired  officers  at  75  per  cent  of  the 
sea  pay  of  the  grade  or  rank  held  at  the  time 
of  retirement.  Tbornley  v.  United  States 
(U.  S.)  18  Ct  CI.  Ill,  115. 

Of  orime. 

Grades  of  crime  in  legal  parlance  are 
always  spoken  of  and  imderstood  as  higher 
or  lower  in  grade  or  degree  according  to  the 
measure  of  punishment  attached  and  meted 
out  on  conviction,  and  the  consequences  re- 
sulting to  the  par^  convicted.  Punishments 
are  attached  by  law  to  ofl^enses  according  to 
what  is  deemed  to  be  their  heinousness  and 
their  injurious  consequence  upon  society. 
In  this  way  they  are  ranked  and  graded,  and 
by  this  rule  the  rank  or  grade  of  a  crime  or  of 
a  class  of  crimes,  as  of  a  higher  or  lower 
grade,  is  determined.  People  v.  Rawson  (N. 
Y.)  61  Barb.  619.  631. 

Of  employment. 

"Grade,"  as  used  in  Laws  1893,  p.  120, 
§  2,  providing  that  co-employ6s  to  be  fellow 
servants  must  be  in  the  same  grade  of  em- 
ployment, means  the  rank  or  relative  posi- 
tions occupied  by  the  employes  %vhile  engaged 
in  the  common  service.  Gulf,  C,  &  S.  P.  Ry. 
Co.  V.  Warner.  35  S.  W.  364.  365,  89  Tex.  475. 

"Grade,"  as  used  in  relation  to  employ- 
ment, means  the  rank  or  relative  positions 
occupied  by  the  employes  while  engaged  in 
the  common  service.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Warner,  85  S.  W.  3G4,  365,  89  Tex.  475. 

Of  lumber. 

"Grades,"  as  used  in  an  agreement  to 
pile  grades  of  lumber  separately,  as  might  be 
designated,  refers  to  the  quality  into  which 
lumber  is  classified.  Tompkins  v.  Gardner  & 
Spry  Co.,  87  N.  W.  43,  44,  69  Mich.  58. 

In  an  action  involving  the  question 
whether  certain  lumber  ordered  and  charged 
for  as  "No.  3  siding*'  was  in  fact  No.  3  or 
No.  4  siding,  where  the  witnesses  and  the 
court  sometimes  used  the  word  "grade"  to 
designate  the  difference  between  the  differ- 
ent kinds  of  lumber,  and  it  was  objected 
that  the  word  "grade"  really  distinguished 
only  a  quality,  and  not  a  kind,  the  court 
said:  "We  can  see  no  difference  in  the 
words  themselves,  as  expressive  of  the  same 
idea.  The  word  'grade'  is  perhaps  some- 
what more  technical,  but  it  is  perfectly  man- 
ifest that  the  classification  of  the  lumber 
into  numbered  grades,  as  Nos.  1,  2,  3.  and  4, 
was,  in  the  trade,  a  practical  division  of  it 
into  different  kinds.  At  any  rate,  this  was 
the  sense  In  which  the  witnesses  and  the 
court  used  the  word  'grade,'  and  the  Jury 
could  not  be  misled  by  it  It  is  a  mere 
play  upon  words  to  say  that  because  'grade' 
means  also  'quality,*  therefore  only  quality 
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-was  meant  when  the  word  'grade'  was  used. 
It  Is  true  that  No.  4  siding  was,  In  quality, 
Inferior  to  No.  3,  and  this  was  necessarily 
developed  In  the  examination  of  the  witness- 
es; but  that  circumstance  does  not  alter,  but, 
rather,  confirms,  the  fact  that,  in  the  trade, 
No.  8  siding  was  one  kind,  and  No.  4  an- 
other." Whitehall  Mfg.  Co.  v.  Wise,  13  Atl. 
298,  290,  119  Pa.  484,  21  Wkly.  Notes  Gas. 


Of  street. 

Change  of  grade,  see  "Change.** 

A  pleading  in  an  action  against  a  city 
alleging  that  it  had  raised  the  grade  of  a 
street  to  a  certain  height  necessarily  implies 
that  it  was  done  in  pursuance  of  some  ordi- 
nance, as  the  city  could  only  act  in  such 
matter  by  ordinance.  Werth  y.  City  of 
Springfield,  78  Mo.  107,  109. 

The  grade  of  a  street  is  the  degree  of  its 
inclination  from  a  horizontal  line,  and,  as 
used  in  a  street  improvement  act,  includes 
the  height  of  its  surface  above  the  line  of  its 
established  base.  Palmer  v.  Burnham,  52 
Pac.  664. 120  Cal.  364. 

In  reference  to  streets,  "grade"  has  two 
distinct  meanings.  By  the  first,  It  signifies 
the  line  of  ^e  street's  inclination  from  the 
horizontal;  by  the  second,  a  part  of  a  street 
inclined  from  the  horizontal.  That  Is,  it 
sometimes  signifies  the  line  established  to 
guide  future  construction,  and  at  other  times 
the  street  wrought  to  the  line.  As  used  In 
an  ordinance  granting  a  franchise  to  a  street 
railway  company,  in  which  the  city  reserved 
the  right  to  change  the  grade  of  its  streets, 
and  provided  that  the  company  should  lay 
its  tracks  in  accordance  with  the  grades  as 
they  were  then,  or  might  thereafter  be,  es- 
tablished, it  signifies  the  line  of  the  street's 
inclination  as  established  or  to  be  established 
by  the  city.  City  of  Little  Rock  v.  Citizens' 
St  Ry.  Co.,  19  S.  W.  17,  66  Ark.  28. 

The  term  "grade,"  as  used  in  a  decree 
laying  out  a  street  of  a  certain  width,  and 
prescribing  the  grade  along  its  center  line, 
refers  to  the  physical  condition  of  the  street 
when  its  construction  is  complete.  Como  v. 
City  of  Worcester,  59  N.  B.  444,  177  Mass. 
543. 

The  use  of  the  word  "graded"  in  a  mu- 
nicipal ordinance  directing  that  a  street  be 
graded  Includes  grading,  grubbing,  gutter- 
ing, and  curbing  the  street.  City  of  Spo- 
kane ▼.  Browne,  36  Pac.  26,  27,  8  Wash.  317. 

"Grade,'*  as  used  in  Oen.  St  Conn.  § 
2708,  authorizing  recovery  of  damages  for 
change  of  the  grade  of  a  highway,  does  not 
signify  a  level  precisely  established  by  math- 
ematical points  and  lines,  but  the  surface  of 
the  highway  as  it  In  fact  exists.  Any  ele- 
vation or  depression  of  this  surface  by  the 
municipal  authoritlei  resulting  from  an  at- 


tempt to  establish  a  grade  Is  a  change  of 
grade.  McGar  v.  Borough  of  Bristol,  42  Atl. 
1000,  1002. 

Sa]iL6--C]ianse  of  level. 

In  Act  Feb.  12,  1851,  Incorporating  the 
Warren  Railroad  Company  (section  9),  mak- 
ing it  the  duty  of  the  company  to  "erect  and 
keep  in  repair  good  and  sufilclent  bridges  or 
passages  over  or  under  the  said  railroad 
where  the  public  or  other  road  •  •  • 
shall  cross  the  same,  and  so  to  alter  and 
grade  said  road  that  the  passage  of  car- 
riages," etc.,  "shall  not  be  Impeded  thereby, 
"grade"  means  simply  to  change  its  level — 
such  being  its  common  usage — and  does  not 
confer  the  power  to  make  other  alterations 
in  a  road  at  the  place  of  crossing,  as,  for 
Instance,  a  fence  or  rails  at  the  side  of  a 
necessary  embankment  Warren  R.  Co.  v. 
State,  29  N.  J.  Law  (5  Dutch.)  353,  355. 

Grading  includes  cutting  as  well  as  fill- 
ing. Technically,  it  Is  the  reducing  of  the 
surface  of  the  earth  to  a  given  line  fixed  by 
the  city  as  the  grade,  and  may  involve  filling 
or  excavating,  or  both,  as  shall' be  necessary 
to  accomplish  that  object  Ryan  v.  City  of 
Dubuque.  83  N.  W.  1073,  1074,  112  Iowa.  284 
(citing  Smith  v.  Washington  City,  61  U.  S. 
[20  How.]  135,  15  L.  Ed.  858). 

"The  ordinary  meaning  of  the  term 
'grade'  is  the  amount  of  difference  between 
a  grade  line  and  a  level  or  horizontal  line, 
and  to  grade  a  street  is  to  bring  the  surface 
of  the  street  to  the  grade  line.  The  exten- 
sion of  the  level  of  a  street  by  filling  in  the 
sides  thereof,  without  raising  the  level  of 
the  street  above  the  established  grade,  does 
not  constitute  a  change  or  alteration  of 
grade,  within  Laws  1897,  c.  414,  §  159,  pro- 
viding that  a  change  of  grade,  to  the  ex- 
tent of  damages  resulting  therefrom,  shall 
be  deemed  a  taking  of  adjacent  property  for 
public  iise.  Bissell  v.  Village  of  Larchmont, 
67  N.  T.  Supp.  962.  963,  57  App.  Div.  61. 

Same    Moving  dirt  front  out  to  fill. 

A  contract  between  a  city  and  a  con- 
tractor whereby  the  latter  agrees  to  grade, 
curb,  fill,  and  remove  the  dirt  from  a  certain 
street  for  a  certain  consideration  per  cable 
yard  for  all  the  work  mentioned,  should  be 
construed  to  mean  the  removal  of  dirt  from 
one  point  and  placing  it  at  another  on  the 
street,  to  bring  the  surface  to  a  certain  line. 
"The  object  of  the  proposed  arrangement 
was  to  grade  a  certain  street;  that  is,  to  bring 
the  surface  to  a  certain  line.  To  accomplish 
this,  it  may  have  been  necessary  to  remove 
earth  from  one  point  to  another  within  the 
street  The  language  used  would  cover  ei- 
ther or  all  of  these  operations,  and  the  word 
'grade'  was  intended  to  Include  them  all.  It 
was  to  be  graded  for  the  stated  consideration 
per  cubic  yard."  City  of  Leavenworth  v. 
Rankin,  2  Kan.  357,  873. 
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"Grade,"  as  used  in  an  order  of  the  com- 
mon council  to  the  board  of  public  works  to 
grade  a  street,  should  be  construed  to  Include 
macadamizing  the  street,  as  well  as  putting 
down  stone  gutters  and  curbing.  State  v. 
District  Court  of  Ramsey  County,  22  N.  W. 
206,  296,  88  Minn.  164. 

Sajne— As  order. 

In  St  1871,  c.  882,  which  provides  that 
at  any  time  within  two  years  after  any 
street  or  highway  or  other  way  is  laid  ont, 
altered,  widened,  graded,  or  discontinued,  an 
assessment  may  be  made,  etc.,  and  also  in 
section  6  of  the  same  act,  which  provides 
that  the  owner  of  any  real  estate  which  may 
abut  on  any  street  which  may  be  laid  ont, 
graded,  etc.,  may,  at  any  time  before  the  es- 
timated damages  are  made,  give  notice  of  his 
objection  to  the  assessment  etc.,  "grade" 
refers  to  an  order  to  grade. — Hitchcock  v. 
Board  of  Aldermen  of  Springfield,  121  Mass. 
882,  885. 

game    Preparatory  work* 

In  a  street-paving  ordinance,  providing 
for  the  establishing  of  a  grade  line,  and  that 
the  streets  should  be  so  graded  that  the  sur- 
face of  the  pavement  when  finished,  should 
be  a  certain  number  of  inches  above  the 
grade  line,  it  was  not  necessary  to  state 
specifically  that  the  inequalities  should  be 
even,  as  the  word  "grade,"  taken  in  the  con- 
text included  all  that  was  necessary  to  put 
the  roadway  in  condition  for  pavement.  Mc- 
Cbesney  v.  City  of  Chicago,  66  N.  B.  217, 
219,  201  111.  844. 

The  ordinary  meaning  of  the  term 
"grade"  is  the  amount  of  difference  between 
the  grade  line  and  a  level  or  horizontal  line. 
And  to  grade  a  street  is  to  bring  the  surface 
of  the  street  to  the  grade  line.  The  term  in- 
cludes excavations  and  filling  so  as  to  make 
the  surface  conform  to  the  grade  line. — Da- 
vles  V.  City  of  East  Saginaw,  66  Mich.  37, 
30,  82  N.  W.  919. 

Pub.  Laws,  c.  310,  provides  that  when- 
ever the  grade  of  any  street  or  highway  shall 
be  lawfully  changed,  and  the  estate  of  any 
abutting  proprietor  injured  thereby,  the  towif 
in  which  such  change  of  grade  shall  have 
been  made  shall  be  liable  to  pay  the  dam- 
ages occasioned,  etc.  Held,  that  the  word 
"grade"  should  be  construed  to  Involve  more 
than  to  simply  prepare  it  for  travel,  and  that 
It  Included  grades  made  or  established  by 
surveyors  of  highways.  Aldrich  v.  Board  of 
Aldermen  of  City  of  Providence,  12  R,  I.  241, 
244. 

Same— Widenins* 

To  grade  a  street  is  to  reduce  It  either 
by  filling  or  excavation,  to  a  fit  or  established 
degree  of  ascent  or  descent^  and  la  not  au- 


thorized by  an  act  providing  for  the  widen- 
ing of  a  street  Wilcoxon  v.  City  of  San 
Luis  Obispo,  85  Pac  988,  989,  101  Oal.  60a 

GRADE  0R088ING8. 

Grade  crossings  of  railroads  with  com- 
mon roads  are  places  of  obvious  peril  to  the 
traveler  upon  the  common  road.  Giberson  v. 
Bangor  &  A.  R.  Co.,  86  AtL  400,  401,  89  Me. 
337. 

GRADERS'  REJECTION. 

A  contract  for  the  sale  of  wool  subject  to 
graders'  rejection  means  that,  on  the  receipt 
of  the  wool  by  the  purchasers,  they  should 
place  it  in  the  hands  of  persons  skilled  in 
grading  wool,  known  as  "wool  graders,"  for 
the  purpose  of  ascertaining  what  portion,  if 
any,  of  the  wool  is  taggy  and  scabby — ^the 
examination  to  be  fleece  by  fleece — and, 
if  any  portion  of  it  should  be  found  to  be 
taggy  and  scabby,  the  purchasers  should 
forthwith  notify  the  sellers,  and  furnish 
them  with  a  certificate  of  the  graders  to  that 
effect,  giving  the  weight  and  amount  of  the 
wool  found  taggy  and  scabby,  which  should 
be  deducted  from  the  gross  amount  delivered- 
to  the  purchasers,  and  returned  to  the  sellers, 
and  the  balance  of  such  gross  amount  should 
be  paid  for  forthwith  at  the  rate  agreed 
upon ;  the  sellers  to  be  apprised  of  the  result 
of  the  grading  within  a  reasonable  time  from 
the  delivery  of  the  wool.  Merehin  v.  Ball, 
8  Pac.  886,  68  Cal.  205. 


GRADUAL 

In  the  statement  that,  to  constitute  accre- 
tions, the  additions  to  the  soil  must  be  grad- 
ual, and  not  sudden,  the  term  "gradual" 
means  that,  though  witnesses  are  able  to 
perceive  from  time  to  time  that  the  land  is 
encroaching  on  the  sea  line,  the  process  was 
such  that  they  could  not  precelve  the  prog- 
ress at  the  time  it  was  made.  Mulry  v.  Nor- 
ton, 3  N.  E.  681,  683,  100  N.  Y.  424.  63  Am. 
Rep.  206. 

GRADUATE. 

"The  word  'graduate,'  phllologlcally  con- 
sidered, is  one  of  elastic  import,  having  va- 
rious meanings.  Of  the  definitions  given  in 
the  dictionaries,"  tbe  one  most  applicable  to 
Const  art  206,  providing  that  the  General 
Assembly  may  levy  a  license  tax,  and  in  such 
case  shall  "graduate"  the  amount  of  such 
tax  to  be  collected  from  the  persons  pursuing 
the  several  trades,  professions,  and  callings, 
"is  the  following:  *To  regulate  by  degrees; 
to  proportion ;  to  adjust,  as  to  graduate  pun- 
ishments.' Worcester.  The  standards  and 
methods  of  graduation,  proportion,  and  ad- 
justment are  susceptible  of  infinite  varla- 
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tlon.**    State  y.  Llyerpool,  L.  &  G.  Ina.  Ck>., 
4  South.  504,  505,  40  La.  Ann.  463. 

In  Ck)nst  art  206,  providing  tbat  the 
Legislature  may  levy  a  license  tax,  and  in 
such  case  shall  graduate  the  amount  of  such 
tax  to  be  collected  from  the  persons  pursuing 
the  several  trades,  professions,  vocations, 
and  callings,  "graduate"  should  be  construed 
as  synonymous  with  the  word  **proportion," 
so  that  the  section  shall  read  that  the  Legis- 
lature shall  proportion  the  amount  of  the 
tax,  etc.    State  v.  0*Hara,  36  La.  Ann.  93,  05. 

The  word  "graduate,"  as  used  generally, 
has  a  broad  meaning.  It  embraces  steps, 
degrees,  grades,  or  intervals — that  is,  di- 
vision into  degrees,  grades,  or  intervals;  and 
the  imposition  of  a  license  tax  upon  retail 
dealers  in  a  certain  branch  of  business  was 
within  the  constitutional  provision  relative 
to  graduating  licenses,  the  method  of  which 
graduation  is  left  to  the  Legislature.  Browne 
T.  Selser,  31  South.  280,  291, 106  La.  691. 

In  atedioine. 

"Graduate,"  as  used  in  County  Govern- 
ment Act,  S  26,  subd.  5,  providing  that  the 
board  of  supervisors  shall  appoint  some  suit- 
able graduate  in  medicine  to  attend  the  in- 
digent sick  or  otherwise  dependent  poor, 
means  one  legally  licensed  to  practice  medi- 
cine and  surgery  under  the  laws  of  the  state. 
Technically  the  word  "graduate"  implies  a 
degree  and  regular  curriculum,  and  Webster 
defines  the  verb  "gi*aduate"  as  "to  pass 
through,  or  to  receive  a  degree  in,  a  college 
or  university";  but  the  word  is  not  used  in 
its  strict  and  technical  sense  in  the  statute. 
People  V.  Eichelroth,  20  Pac  864,  865,  78 
Cal.  141,  2  L.  R.  A.  770. 

Of  Naval  Academy. 

Under  Rev.  St  §  1520  [U.  S.  Gomp.  St. 
1901,  p.  1046],  the  course  of  instruction  of 
cadet  engineers  In  preparation  for  the  duties 
of  the  engineer  corps,  was  required  to  be 
four  years  at  the  Academy,  and  two  years' 
service  in  naval  steamers.  Their  pay  was, 
before  final  academic  examination,  $500;  aft- 
er final  academic  examination,  and  until  war- 
ranted as  assistant  engineers,  when  on  duty 
at  sea,  $1,000.  By  Appropriation  Act  Aug.  5^ 
1882,  c.  391,  22  Stat  286  [U.  S.  Gomp.  St 
1901,  p.  1042],  the  grades  of  engineers  were 
fixed  as  chief  engineers,  passed  assistant  en- 
gineers, assistant  engineers,  cadet  engineers 
(graduates),  and  cadet  engineers.  In  consid- 
ering the  question  whether  engineers  who 
had  taken  the  four  years'  course  at  the 
Academy,  and  received  their  diploma,  and  en- 
tered upon  the  two  years'  service  on  naval 
steamers,  should  be  classed  as  graduates. 
It  should  not  be  forgotten  that  the  two  ad- 
ditional years  required  to  fill  up  the  six-year 
course  are  not  years  of  study,  but  of  service. 
They  do  not  go  to  sea  in  practice  ships,  in 
large  numbers,  mainly  for  educational  pur- 


poses. They  are  not  subject  to  academic  or- 
ders, nor  are  they  expected  to  pursue  ac- 
ademic studies,  but  to  take  charge  of  and 
run  the  engines.  Their  school  exercises  are 
ended,  and  their  life  work  begun.  They  are 
as  much  in  the  service,  and  as  subject  to  all 
its  requirements,  as  they  ever  will  be.  When 
at  the  end  of  the  two  years— or,  rather,  at 
the  end  of  a  cruise,  which  may  last  three 
years  or  more — ^they  are  examined,  it  Is  for 
promotion  only.  This  examination  is  not  at 
the  Academy,  nor  before  the  academic  board, 
but  is  the  same  kind  of  examination  that 
every  ofllcer.  at  each  step  in  his  advance- 
ment, is  required  to  undergo.  So  emphatic- 
ally does  the  law  consider  these  two  years 
as  years  of  service,  that  it  doubles  the  pay. 
In  the  universities  the  students  who  have 
honorably  passed  through  the  prescribed 
course  of  study  and  received  certificates  to 
that  effect  are  known  and  catalogued  as 
graduates.  According  to  the  dictionaries,  It 
is  a  proper  designation.  Cadet  engineers, 
who  have  successfully  completed  their  ac- 
ademic course,  passed  the  closing  examina- 
tion, and  received  from  the  academic  board 
certificates  to  that  effect,  have  hitherto  been 
called  in  navy  parlance,  "graduatea"  In 
the  Navy  Register,  under  the  head  of  '*Date 
of  Graduation"  the  time  when  they  left  the 
Academy  is  given.  Under  the  head  of  ''Sea 
Service  since  Graduation"  all  sea  service  aft- 
er leaving  the  Academy  is  recorded.  Con- 
gressmen, especially  those  on  naval  commit- 
tees, become  familiar  with  these  registers. 
As  every  Representative  in  the  House  nomi- 
nates a  cadet  at  the  Academy,  and  naturally 
takes  a  deep  interest  in  him  and  the  institu- 
tion, this  classification  and  designation  could 
scarcely  escape  his  attention.  Under  these 
circumstances  it  is  not  unfair  to  presume 
that  in  using  the  terms  "graduate"  and  "un- 
dergradate"  Congress  followed  the  definition 
of  the  schools,  the  dictionaries,  and  the  Navy 
Register.  Leopold  v.  United  States  (U.  S.) 
18  Ct  CI.  546,  557. 

In  speaking  of  the  graduates  of  the 
United  States  Naval  Academy  before  Act 
Cong.  1882,  relative  to  the  pay  of  those  at- 
tending at  that  institution,  graduates  are 
those  who  have  completed  a  four  years' 
course  on  land  at  the  academy,  but  who  have 
not  yet  completed  their  two  years*  sea  serv- 
ice, but  within  the  meaning  of  the  law  of 
1882,  which  makes  appropriation  for  the  pay- 
ment of  attendants  at  the  naval  academy, 
would  include  only  those  who  have  com- 
pleted the  full  six  years'  course,  four  years 
on  land  and  two  on  the  sea.  United  States 
V.  Redgrave,  6  Sup.  Ct  444,  449,  116  U.  S. 
474,  29  L.  Bd.  697. 

GRADUATED. 

"Graduated,^  means  to  mark  with  de- 
grees, regular  intervals,  or  divisions;  and 
this  la  its  use  when  speaking  of  a  "grad- 


GRADUATED  PHYSICIAN 


8U6 


GRAIN 


uated"  circle  In  machinery.  Chandler  y. 
Ladd  (U.  S.)  6  Fed.  Cas.  452,  458  (citing 
Craig,  Diet). 

GRADUATED  PKY8X0IAH. 

"Graduated  physician/'  as  used  In  Act 
March  6,  1877,  as  amended  by  Act  March  5, 
1879,  prohibiting  the  sale  of  vinous  or  al- 
coholic liquors,  except  for  medical,  chemical, 
or  sacramental  purposes,  on  a  prescription 
or  recommendation  of  a  graduated  physician, 
or  a  regular  practitioner  of  medicine,  who 
has  taken  the  oath  prescribed  by  the  act.  Is 
not  equivalent  to  a  regular  practitioner  of 
medicine.  One  may  be  a  graduated  phy- 
sician without  being  a  regular  practitioner 
of  medicine.  Thompson  v.  State,  87  Ark.  408, 
410. 


GRAIN. 

See  "Artlfldal  Grains'* ;  "Green  Grain" ; 

"Standing  Grain." 
Other  grain,  see  "Other." 

Webster  defines  the  word  "grain,"  when 
used  without  a  definitive,  to  mean  com  in 
general,  or  the  fruit  of  certain  plants  which 
constitute  the  chief  food  of  man  and  beast, 
as  wheat,  rye,  barley,  oats,  and  maize.  Smith 
v.  Clayton,  29  N.  J.  Law  (5  Dutch.)  357,  858; 
Holland  v.  State,  84  Ga.  455,  457. 

"Grain"  Is  defined  in  Cent  Diet,  as  "a 
small  hard  seed,  specifically,  a  seed  of  one 
of  the  cereal  plants;  wheat,  rye,  oats,  bar- 
ley; com  in  general;  the  gathered  seeds  of 
certain  cereal  plants  In  mass;  also  the  plants 
themselves,  whether  standing  or  gathered." 
Norrls  v.  Farmers'  Mut  Plre  Inr  Co.,  65 
Mo.  App.  632,  638,  639. 

The  term  "stock,  tools,  ha^  and  grain 
belonging  to  him,"  in  a  contract  to  lease  a 
farm,  with  various  descriptions  of  other 
property,  which  provides  that  at  the  expira- 
tion of  the  term  the  tenants  shall  return  to 
the  landlord  the  stock,  tools,  hay,  and  grain 
belonging  to  him,  does  not  mean  the  Identical 
articles  received  from  the  landlord,  but  only 
a  return  In  kind  or  value  equivalent  to  that 
received.    Brockway  v.  Rowley,  66  111.  99. 

The  use  of  the  word  "grain"  as  descrip- 
tive of  the  subject  of  a  legacy  is  so  uncer- 
tain as  to  render  the  legacy  void,  because  the 
heir  could  liberate  himself  from  such  legacy 
by  giving  a  grain  of  com.  Succession  of 
Trouard,  5  La.  Ann.  390. 

Barley. 

An  indictment  for  setting  fire  to  a  "stack 
of  barley"  was  sufficient  under  a  statute 
prescribing  the  punishment  for  setting  fire 
to  a  "stack  of  corn  or  grain."  Bex  t.  Swat- 
Uns,  4  Oar.  &  P.  548,  652. 


Broom  oom. 

The  term  "grain,"  as  used  in  an  Insur- 
ance policy.  Is  sufficient  to  Include  broom 
com  in  the  bale,  but  the  baled  panicles,  from 
which  the  seed  or  grain  is  threshed,  la  no 
more  grain  than  the  straw  of  wheat,  oats, 
rye,  or  millet,  after  the  grain  has  been  thresh- 
ed therefrom.  Beavls  v.  Farmers'  Mut  Fire 
Ins.  Oo.,  78  Mo.  App.  14,  17. 

Oom  and  aiillet  hay. 

The  word  "grain,"  In  a  flre  policy,  In- 
cludes com  and  millet  hay.  Norrls  v.  Farm- 
ers' Mut  Fire  Ins.  Co..  65  Mo.  App.  632,  638. 

Flax. 

In  Gen.  St  1894,  t  7645,  providing  that 
when  any  grain  shall  be  delivered  for  stor- 
age, such  delivery  shall  be  deemed  a  bail- 
ment, etc.,  "grain"  will  be  held  to  Include 
flax,  from  the  common  custom  of  farmers  to 
store  flax  in  warehouses,  and  the  fact  that 
warehouse  receipts  use  the  term  "grain"  and 
"flax"  Interchangeably.  State  v.  Cowdery, 
81  N.  W.  750,  751,  79  Minn.  94.  48  L.  B.  A.  92. 

A  policy  of  Insurance,  In  which  grain  In 
stacks  and  granary  on  the  farm  was  insured. 
Includes  flax.  Hewitt  v.  Watertown  Fire 
Ins.  Co.,  7  N.  W.  596,  55  Iowa,  323,  39  Am. 
Rep.  174. 

Grain  in  straw. 

An  officer's  retum  to  a  writ  of  attach- 
ment describing  the  property  attached  as  all 
the  hay  and  grain  in  the  bams  in  a  particu- 
lar place,  should  be  construed  to  Include  grain 
In  the  straw.    Briggs  v.  Taylor,  35  Vt  57,  66. 

Millet  or  sngar  oane. 

In  a  statute  declaring  that  It  shall  not 
be  lawful  for  any  person  in  this  state  to  make 
any  spirituous  liquors  out  of  any  corn,  wheat 
rye,  or  other  grain,  except  for  medicinal  pur- 
poses, "grain"  Includes  sugar  cane  seed  and 
millet  Holland  v.  State,  34  Ga.  455,  457 
(quoted  in  Bethune  v.  State,  48  Ga.  505,  510). 

Oats. 

A  lease  stipulating  that  If  the  lessor 
should  sell  the  lot  leased  the  lease  should 
be  void,  but  if  such  sale  was  made  at  any 
time  after  the  lessee  had  planted  It  he  should 
have  the  privilege  of  sowing  grain  on  the 
same,  should  be  construed  to  Include  oats. 
Smith  V.  Clayton,  29  N.  J.  Law  (5  Dutch.) 
357,358. 

Peas. 

"Grain,**  as  used  In  Act  1826,  declaring 
any  person  guilty  of  larceny  who  shall  take 
from  any  field  not  belonging  to  such  person 
any  cotton,  com,  rice,  or  other  grain  fraud- 
ulently, etc.,  should  not  be  so  construed  as 
to  apply  to  only  the  same  class  of  products 
according  to  the  classification  of  botanists 
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as  corn  and  rice,  but  should  be  constnied  as 
words  of  common  parlance,  so  as  to  include 
peas.  State  y.  Williams  (S.  0.)  2  Strob.  474, 
477. 

GRAIN  MEBOHANT. 

A  grain  merchant  or  produce  broker,  is 
defined,  in  an  ordinance  of  the  city  of  Chi- 
cago requiring  such  brokers  to  be  licensed, 
as  one  who  for  commission  or  other  com- 
pensation is  engaged  in  selling  or  negotiating 
the  sale  of  goods,  wares,  merchandise,  pro- 
duce, or  grain  belonging  to  others.  O'Neill 
y.  Sinclair,  39  N.  E.  124,  125,  153  111.  525. 

GBAHf  OF  WHEAT. 

"A  'grain  of  wheat*  may  be  described 
generally  as  follows:  It  consists  of  a  pellicle 
or  outside  coyering,  known  as  bran,  an  inner 
envelope,  consisting  of  cells  and  their  con- 
tents of  gluten,  the  most  nutritious  portion 
of  the  berry,  and  an  interior  white  mass, 
composed  mainly  of  starch,  extending  to  the 
head  of  the  berry.  At  one  end  of  the  berry, 
under  an  irregularly  curved  surface  layer 
of  bran,  technically  called  the  'shield,'  is  the 
embryo  or  germ.  The  germ  is  a  yellow,  waxy 
substance,  and  the  bran  is  consistent  and 
tough."  Downton  y.  Yeager  Milling  CJo.,  3 
Sup.  Ot  10,  12,  108  U.  S.  466,  27  L.  Ed.  789. 

OBAHf  BENT. 

The  term  "grain  rent"  means  a  payment 
for  the  use  of  land  in  grain  or  other  crops; 
the  return  to  the  landlord  paid  by  croppers 
or  persons  working  the  land  on  shares.  Fre- 
mont, E.  &  M.  V.  R.  Co.  y.  Bates,  58  N.  W. 
959,  963,  40  Neb.  381. 

GRANARY. 

A  "granary,"  according  to  Webster,  is 
a  storehouse  or  repository  for  grain  alter  it 
is  threshed;  a  com  house.  The  term,  rather 
than  the  term  "bam,"  characterizes  a  build- 
ing, sitting  on  blocks  in  a  barnyard,  which  is 
used  for  the  storage  of  com  and  other  prod- 
ucts of  the  farm,  and  therefore  the  burning 
of  such  a  building  is  not  made  criminal  by 
Rey.  Code,  c.  34,  §  2,  which  provides  a  pun- 
ishment for  the  burning  of  bams.  State  y. 
Laughlin,  53  N.  C.  455,  458. 

"Granary,"  as  used  in  Gomp.  St  1850, 
c.  229,  fi  10,  which  punishes  as  a  distinct  of- 
fense stealing  in  a  warehouse  or  granary,  aft- 
er entering  in  the  nighttime  or  breaking  and 
entering  in  the  daytime,  should  be  construed 
to  mean  a  building  devoted  to  the  storage  of 
grain,  the  principal  and  main  use  of  which  is 
the  storage  of  grain,  and  not  to  include  a 
building,  21  feet  by  15  feet,  placed  on  a 
market  garden  and  used  for  storing  the  tools 
and  agricultural  implements  used  there,  such 


seeds  as  were  sown  there,  and  manures  em- 
ployed in  the  garden.  State  y.  Wilson,  47 
N.  H.  101. 

In  an  indictment  charging  bur^^lary  In 
the  granary,  warehouse,  and  building^  of  W., 
the  word  "granary"  is  used  as  an  adjective 
describing  the  particular  character  of  ware- 
house, indicating  that  warehouse  was  for  the 
storage  of  grain,  and  does  not  render  the  in- 
dictment void  for  duplicity.  State  ▼.  Wat- 
son, 42  S.  W.  726,  727,  141  Mo.  338. 

GRANDCHILD. 

Webster  says  that  the  word  "grandchild" 
means  a  son's  or  daughter's  child.  Otter- 
back  y.  Bohrer,  12  S.  E.  1013,  1014,  87  Va. 
548. 

Where  testator  bequeathed  his  estate  to 
his  aunt  for  life,  and  at  her  death  to  his 
cousin,  "to  descend  to  his  female  children 
»and  grandchildren,  and  to  their  heirs,  for- 
ever,'* and  such  aunt  and  cousin  both  died 
before  testator,  the  cousin  leaving  a  grand- 
child, who  was  daughter  of  a  deceased  daugh- 
ter, and  also  a  daughter,  who  had  one  daugh- 
ter living,  the  word  "grandchildren,"  as  used 
in  the  will,  would  not  include  the  children 
of  the  living  daughter  of  such  cousin.  Hal- 
stead  v.  Hall,  60  Md.  209,  213. 

OliUd  of  stepchUd. 

A  will  providing  that,  in  case  of  the 
death  of  any  of  testator's  children  or  step- 
daughter without  lawful  issue,  the  share 
which  by  the  will  would  go  to  such  issue 
should  be  equally  divided  among  the  sur- 
vivors of  testator's  children  or  grandchli- 
dren,  should  be  construed  to  include  the  issue 
of  testator's  stepdaughter.  In  re  Hallet  (N. 
Y.)  8  Paige,  375,  376. 

A  will,  after  giving  testator's  wife  a  life 
estate  in  his  farm,  directed  that  after  her 
death  "I  give  to  my  grandchildren  and  their 
heirs,  forever,  my  said  farm,  as  follows,  to 
wit:  To  the  children  of  my  stepdaughter  M. 
lot  No.  1,  and  to  the  children  of  my  daughter 
S.  lot  No.  2."  A  subsequent  clause  directed 
that,  in  case  of  the  death  of  any  of  testator's 
children  or  stepchildren  without  lawful  issue, 
the  share  or  portion  of  the  estate  which 
would  have  gone  to  such  issue  should  be 
equally  divided  among  the  survivors  of  "my 
children  or  grandchildren."  Held,  that  the 
term  "grandchildren,"  as  used  in  the  latter 
clause,  should  be  construed  to  include  tbe 
children  of  testator's  stepdaughter,  as  well  as 
the  children  of  his  son  and  daughters,  as  tes- 
tator's intention  to  use  the  word  in  such 
meaning  was  shown  from  the  first  clause. 
Cutter  V.  Doughty  (N.  Y.)  7  Hill,  306. 

Great-grandohild* 

"Grandchildren"  will  not  be  held  to  hi- 
elude  great-grandchildren,  when  used  in  8 
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t^iU,  where  at  the  time  of  the  ezecntion  of 
the  will  BO  great-grandchildren  were  living. 
Smith  T.  Lansing,  58  N.  Y.  Supp.  633,  639, 
24  Mlac.  Rep.  666. 

"Grandchildren,"  as  used  In  a  will  de- 
vising a  life  estate  to  the  testator's  children, 
and  providing  that  upon  their  death  the  es- 
tate was  to  go  to  his  "grandchildren"  then 
living,  cannot  he  construed  to  extend  to 
great-grandchildren.  Bragg  v.  Carter,  50  N. 
B.  640,  171  Mass.  324. 

A  will  giving  and  devising  to  each  of 
testator's  grandchildren  a  certain  sum, 
should  be  construed  to  Include  great-grand- 
children, such  being  the  intention  of  the  tes- 
tator made  apparent  by  the  rest  of  his  will, 
though  ordinarily,  and  without  something 
further  to  extend  its  natural  signification, 
the  term  "grandchildren"  does  not  include 
great-grandchildren.  Hone  v.  Van  Schaick 
(N.  T.)  8  Barb.  Oh.  488,  506. 

Chief  Justice  Tilghman,  in  Pemberton 
T.  Parke  (Pa.)  6  Bin.  601,  6  Am.  Dec.  432, 
quotes  Lord  Northington,  in  Hussey  v.  Dil- 
lon, Amb.  666,  as  saying  that  "in  common 
parlance  the  word  'grandchildren'  includes 
great-grandchildren,  and  all  other  descend- 
ants," and  says:  "In  this  I  think  he  goes 
too  far.  In  common  parlance  we  understand 
grandchildren  to  mean  children  of  children, 
but  it  Is  certain  that,  when  it  appears  by  the 
will  that  the  testator  meant  to  comprehend 
great-grandchildren,  the  courts  having  given 
it  a  construction  agreeably  to  the  intent" 
In  re  Coates  St  (Pa.)  2  Ashm.  12,  23. 

As  minor  s^AadoliIld* 

A  will  devising  certain  property  to  the 
testator's  grandchildren  living  at  the  time 
of  his  death,  to  be  paid  on  their  respectively 
attaining  the  age  of  21  years  or  on  their 
marriage,  whichever  event  should  take  place 
first,  does  not  include  a  grandchild  who  was 
both  of  age  and  married  at  the  time  the  tes- 
tator made  his  will.  Hone  v.  Van  Schaick, 
8  N.  Y.  (8  Const)  688,  640. 

As  name  of  olass  of  doTlsees. 

A  will  directed  the  balance  of  the  es- 
tate, if  any,  "to  be  equally  divided  among 
his  children  and  grandchildren,  each  grand- 
child having  their  equal  proportion  of  what 
their  ancestor  would  have  drawn,  had  they 
lived."  The  words  "children  and  grand- 
children" embraced  all  those  persons  who 
constituted  the  testator's  heirs  of  law  at  the 
time  of  making  the  will.  Held,  that  the 
words  "children  and  grandchildren"  should 
be  construed  as  not  having  been  used  to  des- 
ignate the  persons  who  would  take,  but  as 
naming  the  classes  who  were  to  take,  because 
they  embraced  all  those  persons  who  consti- 
tuted his  heirs  at  law,  and  the  phrase  meant 
that  only  those  grandchildren  whose  parents 
were  not  living  at  the  time  when  the  legacy 


vested  would  take  within  the  terms  of  the 
will,  to  the  exclusion  of 'such  grandchildren 
as  had  parents  living  when  the  legacy  vest- 
ed.   HamUton  y.  Lewis,  13  Mo.  184,  18a 

Posthnmons  grandoUld. 

A  will  providing:  "All  the  rest  of  my 
estate,  real  and  personal,  to  be  equally  di- 
vided between  my  grandchildren" — should 
be  construed  so  as  to  include  a  posthumous 
grandchild,  who  was  in  ventre  sa  mere  at  the 
testator's  death.  Smart  v.  King,  19  Tenn. 
iMeigs)  149,  152,  33  Am.  Dec.  137  (citing 
Swift  V.  Duffield  [Pa.]  6  Serg.  &  R.  38). 

A*  will  giving  and  bequeathing  to  testa- 
tor's grandchildren  a  certain  sum,  to  be  paid 
to  them  on  their  severally  attaining  the  age 
of  25  years,  and,  in  the  event  of  the  decease 
of  either  of  such  grandchildren  prior  to  at- 
taining the  age  of  26  years,  the  share  of 
such  deceased  should  be  equally  divided  be- 
tween the  "surviving  grandchildren,"  means 
the  grandchildren  living  at  the  time  of  tes- 
tator's death,  excluding  after-bom  grand- 
children. In  re  Herrick's  Estate,  12  N.  Y. 
Supp.  106,  107. 

A  will  devising  "all  the  residue  of  my 
estate  in  trust  for  my  grandchildren,  to  be 
divided  equally  as  they  shall  respectively  ar- 
rive at  the  age  of  25  years,  the  share  of  each 
grandchild  to  be  determined  by  a  division  of 
the  whole  amount  of  the  fund  then  existing 
by  the  number  of  grandchildren  to  whom  no 
share  has  been  distributed,"  should  be  con- 
strued so  as  to  include  In  the  term  "my 
grandchildren"  a  grandchild  bom  six  months 
after  the  death  of  the  testator.  Cowles  y. 
Cowles,  13  Atl.  414,  417,  66  Ck>nn.  240. 

As  a  word  of  pureliase* 

"Grandchildren,"  as  used  in  a  will  de- 
vising and  bequeathing  all  of  testator^s  prop- 
erty to  his  wife  for  life,  with  power  to  dis- 
pose of  the  same  by  will  between  testator's 
children  and  grandchildren,  is  not  used  in  a 
substitutionary  sense,  but  as  a  word  of  pur- 
chase. The  words  must  in  the  absence  of 
anything  in  the  context  to  lead  to  a  differ- 
ent construction,  be  construed  according  to 
their  natural  import  Wright  v.  Wright,  4 
Atl.  855,  857,  41  N.  J.  Eq.  (14  Stew.)  382. 

GBANDDAUOHTEB. 

A  testator  bequeathed  a  slave  to  his 
daughter  E.  for  life,  with  remainder  to  his 
"granddaughter"  Harriet  He  had  two 
granddaughters  named  Harriet  one  of  whom 
was  illegitimate  and  the  daughter  of  E.,  and 
the  other  legitimate  and  the  daughter  of  a 
son.  Held,  that  the  term  "granddaughter" 
should  be  constmed  in  its  established  legal 
sense  to  apply  strictly  to  the  legitimate 
granddaughter  Harriet  rather  than  to  the 
other.    The  long-established  role  la  that  a 
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gift  to  children,  sons,  daughters,  or  Issue, 
imports  legitimate  children  or  issue,  exclud- 
ing those  who  are  illegitimate;  nor  will  ex- 
pressions or  a  mode  of  disposition  affording 
mere  conjecture  of  intention  be  a  ground  for 
their  admission.  To  entitle  illegitimate 
children  to  take,  the  intention  to  include 
them  under  the  description  of  children,  etc., 
must  appear  from  the  will  itself,  either  by 
express  designation  or  necessary  implica- 
tion collected  from  the  instrument  itself. 
Ferguson  y.  Mason  34  Tenn  (2  Sneed)  618, 
626.  ^ 

GRAND  JURY. 

The  institution  of  the  grand  Jury  Is  of 
very  ancient  origin  in  the  history  of  England. 
It  goes  back  many  centuries.  For  a  long 
period  its  powers  were  not  clearly  defined, 
and  it  would  seem  from  the  accounts  of  com- 
mentators on  the  laws  of  that  country  that 
it  was  at  first  a  body  which  not  only  arrest- 
ed, but  also  tried,  public  offenders.  How- 
ever this  may  haye  been  in  its  origin,  it  was 
at  the  time  of  the  settlement  of  this  country 
an  informing  and  accusing  tribunal  only, 
without  whose  preyious  action  no  person 
charged  with  a  felony,  except  in  certain  spe- 
cial cases,  could  be  put  upon  his  trial.  Ex 
parte  Bain,  7  Sup.  Ct  781,  786,  121  U.  8.  1, 
80  L.  Ed.  849. 

"The  grand  Jury  had  its  origin  at  the 
time  when  there  raged  a  fierce  conflict  be- 
tween the  rights  of  the  subject  and  the 
power  of  the  crown.  It  was  established  to 
secure  to  the  subject  a  right  of  appeal  to  his 
peers,  under  the  immunity  of  secrecy  and  ir- 
responsibility, before  the  goyernment  could 
bring  him  to  trial.  It  was  a  right  wrung 
from  the  goyernment  to  secure  the  subject 
against  oppression.  The  Constitution  of  the 
United  States  and  the  Ck>n8titutions  of  all 
the  states  show  that  it  is  adopted  here  as  a 
means  of  protection  to  the  citizen  as  well  as 
a  necessary  aid  to  public  Justice."  In  re 
Gardiner,  64  N.  Y.  Supp.  760,  761,  31  Misc. 
Rep.  864. 

The  grand  Jury  is  a  constituent  of  the 
court  of  oyer  and  terminer,  and  its  proceed- 
ings are  a  part  of  the  proceedings  of  the 
court  of  oyer  and  terminer.  The  court  in- 
quires by  the  grand  Jury,  and  tries  and  de- 
termines with  the  petit  Jury.  It  has  been 
repeatedly  held  that  when  the  grand  Jury  is 
in  session  it  is  completely  under  the  control 
of  the  court,  and  the  court  can  at  any  time 
recommit  an  imperfect  finding  or  may  take 
measures  on  the  suggestion  of  a  defendant  to 
determine  whether  12  assented  to  the  bill. 
People  y.  Naughton  (N.  Y.)  7  Abb.  Prac.  (N. 
B.)  421,  423. 

While  the  grand  Jury  is  a  constituent  of 
a  court  of  criminal  Jurisdiction,  it  is  a  dis- 
tinct, independent  body,  and  must  deliberate 


and  act  free  from  influence,  fear,  fayor,  af- 
fection, reward,  or  the  hope  thereof,  proceed- 
ing from  or  without  the  court  They  are  se- 
lected and  drawn  by  a  body  of  officers  ap- 
pointed by  the  statute  and  not  under  any 
order  or  process  made  or  issuing  under  the 
authority  of  the  court  When  selected  and 
drawn,  the  clerk  of  the  court  who  is  one  of 
the  officers  charged  with  the  duty  of  select- 
ing the  drawing,  issues  a  yenire,  directed  to 
the  sheriff,  commanding  him  to  summon  the 
persons  so  drawn  to  appear  at  the  succeed- 
ing term  of  the  court  and  serye  in  the  capac- 
ity of  grand  Jurors.  Finley  y.  State,  61  Ala. 
201,  204. 

A  grand  Jury  is  a  body  of  men  selected^ 
chosen,  and  summoned  according  to  and  fn 
the  manner  prescribed  by  law  to  serye  as 
grand  Jurors  at  a  competent  court  and  by 
such  court  Impaneled,  sworn,  and  charged  to 
inquire  in  regard  to  crimes  committed  with- 
in their  Jurisdiction,  and  to  present  all  of- 
fenders against  the  law  in  the  mode  and 
manner  deflned  by  it.  People  y.  Duff  (N.  Y.> 
65  How.  Prac.  365.  869. 

A  grand  Jury  is  a  body  of  men,  returned 
at  stated  periods  from  the  citizens  of  the 
county,  before  a  court  of  competent  Jurlsdic> 
tion,  and  chosen  by  lot  and  sworn  to  inquiry 
of  crimes  committed  or  triable  In  the  coun- 
ty.    Gr.  Code  N.  Y.  1903,  fi  228. 

Examination  of  witnesses. 

A  grand  Jury  is  a  lawful  body  empower^ 
ed  to  hear  and  inyestigate  charges  of  a  crim- 
inal nature  against  persons  within  their 
proper  county.  A  grand  Jury  has  a  power  to 
examine  witnesses  and  compel  witnesses  to> 
testify  before  them.  The  foreman  of  the 
grand  Jury  can  administer  the  oath  to  a  wit- 
ness. The  statute  law  makes  false  swearing 
before  such  body  perjury,  and  a  charge  that 
a  person  swore  to  a  lie  before  the  grand 
Jury  is  actionable  without  any  inducement. 
Eyery  person  in  the  community  who  hears 
such  a  charge  against  another  person  under- 
stands at  once  that  the  person  accused  has 
been  charged  with  the  crime  of  perjury. 
Perselly  y.  Bacon,  20  Mo.  330,  336. 

Ifomber  of  Jnrors. 

A  grand  Jury  is  a  body  of  men,  seyen  in 
number,  drawn  by  lot  from  the  Jurors  in  at- 
tendance upon  the  court  at  the  particular 
term,  and  sworn  to  inquire  of  public  of- 
fenses committed  or  triable  within  the  coun- 
ty.   Ann.  Codes  &  St  Or.  1901,  H  961,  1265. 

A  grand  Jury  is  a  body  of  persons,  seyen 
in  number,  returned  in  pursuance  of  law 
from  citizens  of  a  county  before  a  court  oT 
competent  Jurisdiction,  and  sworn  to  inquire 
into  public  offenses  committed  or  triable 
within  the  county.  Rey.  8t  Utah  1898ft  |; 
1293. 
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A  grand  Jury  Is  a  body  of  men,  consist- 
ing of  not  less  than  six  nor  more  than  eight 
Jurors,  Impaneled  and  sworn  to  Inquire  Into 
and  true  presentment  make  of  all  public  of- 
fenses against  the  state  committed  or  triable 
within  the  county  or  subdivision  for  which 
the  court  Is  holden.  Code  Cr.  Proc  S.  D. 
1908,  I  161. 

A  grand  Jury  is  a  body  of  men,  16  In 
number,  returned  In  pursuance  of  law  from 
citizens  of  the  county  before  a  court  of  com- 
petent Jurisdiction,  and  sworn  to  Inquire  of 
public  offenses  committed  or  triable  within 
the  county.  Code  CIt.  Proc  Idaho  1901,  fi 
8045. 

A  grand  Jury  Is  a  body  of  men,  not  less 
than  12  nor  more  than  17  In  number.  Im- 
paneled and  sworn  to  Inquire  of  public  of- 
fenses committed  or  triable  within  the  coun- 
ty. Ballinger's  Ann.  Codes  &  St  Wash. 
1897,  I  4732. 

A  grand  Jury  is  a  body  of  men,  conalst- 
Ing  of  not  less  than  16  nor  more  than  23 
persons  of  the  county,  possessing  the  quali- 
fications prescribed  by  law,  and  Impaneled 
and  sworn  to  Inquire  Into  and  true  present- 
ment make  to  the  district  court  of  all  crimes 
or  public  offenses  against  the  laws  of  this 
state  committed  or  triable  within  the  county 
or  Judicial  subdivision  for  which  the  court  is 
holden.    Rev.  Codes  N.  D.  1899,  fi  7988. 

A  grand  Jury  is  a  body  of  men,  19  in 
number,  returned  In  pursuance  of  law  from 
the  citizens  of  a  coimty,  or  city  and  coun- 
ty, before  a  court  of  competent  Jurisdiction, 
and  sworn  to  inquire  of  public  offenses  com- 
mitted or  triable  within  the  county  or  city 
and  county.  Code  Civ.  Proc.  Cal.  1903,  fi 
192. 

A  grand  Jury  Is  a  body  of  men,  to  consist 
of  21,  returned  at  stated  periods  from  the 
citizens  of  the  county,  before  a  court  of 
competent  Jurisdiction,  chosen  by  lot,  and 
sworn  to  inquire  of  public  offenses  commit- 
ted or  triable  in  the  county.  Comp.  Laws  N. 
M.  1897,  §  957. 

A  grand  Jury  composed  of  all  the  reg- 
ular venire  in  attendance  on  the  court,  being 
12  in  number,  and  2  persons  summoned  by 
the  sheriff  under  the  direction  of  the  court 
from  the  bystanders,  is  a  good  and  legal 
grand  Jury.  Dowling  v.  State,  13  Miss.  (5 
Smedes  ft  M.)  664  (cited  and  followed  in 
Johnston  t.  State,  15  Miss.  [7  Smedes  ft  M.] 
68.  62). 

A  grand  Jury  at  common  law  anciently 
consisted  of  only  12  persons,  but  in  later 
times  it  was  composed  of  not  less  than  12 
nor  more  than  23,  and  the  concurrence  of  12 
was  absolutely  essential  to  the  finding  of  an 
indictment;  and  hence  the  term  "grand  Ju- 
ry," as  used  in  the  Bill  of  Rights,  providing 
that  no  person  shall  be  tried  for  a  capital 
4  Wds.  ft  P.— 12 


crime  or  other  felony  unless  on  presentment 
or  indictment  by  a  grand  Jury,  has  its  com- 
mon-law meaning,  and  an  act  making  the 
grand  Jury  consist  of  12,  and  authorizing  8 
of  the  12  to  find  an  indictment.  Is  invalid. 
English  y.  State,  12  South.  689,  691,  81  Fla. 
840. 

Under  a  constitutional  provision  that 
grand  and  petit  Juries  shall  be  composed  of 
12  men,  but  that  6  members  of  a  grand  Jury 
shall  be  a  quorum  to  transact  business  and 
present  bills,  it  is  held  that  the  constitution- 
al grand  Jury  must  be  composed  of  the  ex- 
act number  of  12  persons.  Rainey  v.  State, 
19  Tex.  App.  479,  481. 

The  common  law  required  that  24  should 
be  summoned  to  attend  on  the  grand  Jury, 
but  not  more  than  23  were  sworn,  because  of 
the  Inconvenience  which  might  arise,  in  case 
12,  who  were  sulQcient  to  find  a  true  bill, 
were  opposed  by  the  other  12,  who  should  be 
against  the  finding.  Whatever  number  were 
sworn  constituted  the  grand  Jury,  and  It  was 
never  claimed  that  the  death  or  discharge  by 
the  court  of  any  of  those  sworn,  provided  12 
remained,  rendered  the  action  before  a  grand 
Jury  illegal.  The  same  rule  obtains  In  Cali- 
fornia.   People  V.  Hunter,  54  Cal.  65,  66. 

Seereej  of  Tote. 

Every  grand  Jury  consists  of  12  men  at 
least,  and  these  12  must  concur  in  the  find- 
ing of  an  indictment  How  any  Juror  voted 
Is  a  secret  no  Juror  is  permitted  to  disclose, 
but  whether  12  of  their  number  concurred 
in  finding  a  bill  is  not  a  secret  of  the  state, 
of  their  fellows,  or  of  their  own.  It  is  a  fact 
they  of  necessity  profess  to  disclose  every 
time  they  promulgate  their  decision  upon  any 
bill  laid  before  them.  Accordingly  it  is  prop- 
er, where  a  claim  is  made  that  a  finding  of 
a  bill  was  not  concurred  in  by  the  requisite 
number,  for  the  court  to  inquire  into  the  truth 
of  the  statement,  and  permit  the  defendant, 
if  in  his  power,  to  prove  such  fact  by  the 
foreman  and  his  fellows  of  the  grand  Jury. 
In  re  liOw's  Case,  4  Me.  (4  Qreenl.)  439,  452; 
453,  16  Am.  Dec.  271. 

ORANB  JT7RT  BOX. 

A  "grand  Jury  box"  is  the  box  in  which 
are  placed  the  names,  on  separate  pieces  of 
paper,  of  the  72  persons  named  in  a  prop- 
erly made  out  list  A  box  which  does  not 
contain  such  names  is  not  a  grand  Jury  box. 
State  V.  Greenman,  23  Minn.  209,  211. 

GRAND  LARCENY. 

As  felony,  see  "Felony.** 

At  common  law  the  stealing  of  goods 
above  the  value  of  12  pence  was  "grand  lar- 
ceny." State  T.  Young,  43  Pac.  881»  882,  la 
Wash.  584. 
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Where  a  Jury  returns  a  verdict  of  "guilty  i 
of  grand  larceny,"  the  term  "grand  lar- 
ceny" is  suCacient  to  indicate  the  value  of 
goods  stolen,  so  as  to  render  the  verdict  suf- 
fldent.  The  common  law  divided  the  crime 
of  larceny  into  grand  and  petit  larceny;  the 
former  being  where  the  value  of  the  goods  is 
over  12  pence,  and  the  latter  where  the  value 
was  not  over  that  sum.  Our  statute  divides 
the  crime  in  much  the  same  way,  and  gradu- 
ates the  punishment  on  the  basis  of  value 
above  $7.  The  terms  "grand  larceny"  and 
"petit  larceny"  are  generally  used  in  our 
courts  to  designate  the  degrees  in  which  the 
crime  is  divided,  and  they  are  well  under- 
stood to  mean,  respectively,  larceny  of  goods 
above  $7  in  value  and  larceny  of  goods  not 
above  that  value.  As  all  reasonable  pre- 
sumptions will  be  made  in  this  court  in  fa- 
vor of  the  correctness  of  proceedings  in  the 
trial  court,  it  will  not  be  assumed  that  the 
court  ondtted  to  instruct  the  Jury  what  It 
was  necessary  to  find  in  respect  of  the  value 
of  property  in  order  to  warrant  a  verdict  of 
guilty  of  the  higher  grade  of  the  offense. 
State  T.  Bean,  52  Atl.  269,  270,  74  Vt  111. 

Every  person  who  shall  be  convicted  of 
feloniously  stealing,  taking,  and  carrying 
away  any  money,  goods,  right  in  action, 
or  other  personal  property  or  valuable  thing 
whatsoever,  of  the  value  of  $20  or  more, 
shall  be  deemed  guilty  of  grand  larceny. 
Gen.  St  1897,  c.  100,  §  82.  State  v.  Start.  63 
Pac.  448,  10  Kan.  App.  583. 

Grand  larceny  Is  the  felonious  taking 
and  carrying  away  of  the  personal  property 
of  another  of  the  value  of  more  than  |25. 
2  Rev.  St  p.  079,  §  63;  Fallon  v.  People, 
♦41  N.  Y.  (2  Keyes)  145,  147. 

Grand  larceny  consists  in  stealing  the 
personal  goods  of  another  of  the  value  of  $50 
or  more.  People  v.  Murray,  8  Gal.  519,  520; 
People  V.  Swain,  22  Pac.  67,  68,  80  Cal.  46» 
18  Am.  St.  Rep.  96. 

Grand  larceny  consists  of  stealing  the 
goods  of  anotber  of  the  value  of  $50  or  more, 
and  is  punishable  by  imprisonment  in  the 
state  prison,  and  is  therefore  a  felony.  Peo- 
ple v.  Murray,  8  Cal.  519,  520;  Territory  v. 
Duncan,  6  Pac.  353,  354,  5  Mont  478. 

Grand  larceny  is  larceny  committed  in 
either  of  the  following  cases:  (1)  When  the 
property  tajsen  exceeds  $50  in  value;  (2) 
when  the  property  is  taken  from  the  person 
of  another.  State  v.  Woolsey,  57  Pac.  426, 
427,  19  Utah,  486.  Any  property  of  value 
taken  from  the  person  of  another  Is  grand 
larceny,  without  regard  to  its  value.  People 
V.  Holmes,  58  Pac.  917,  918,  126  Cal.  462. 

Grand  larceny  is  defined  to  be  larceny 
committed  of  a  horse,  mare,  gelding,  cow, 
steer,  bull,  calf,  mule.  Jack,  Jenny,  goat, 
sheep,  or  hog.  Pen.  Code,  §  487,  subd.  3; 
People  y.  Salorse,  62  Cal.  139,  142. 


Under  Rev.  St  fi  1309,  larceny  commit- 
ted  in  a  dwelling  house  is  grand  larceny* 
without  reference  to  the  value  of  the  proper- 
ty stolen;  so  where  defendaht  was  indicted 
for  burglary  and  larceny,  and  acquitted  ot 
the  burglary,  but  convicted  of  larceny  or 
property  taken  from  the  dwelling  house,  he 
was  properly  convicted  of  the  offense  of 
grand  larceny,  though  the  value  of  the  stolen 
property  was  only  $30.  State  t.  Kennedy,  88 
Mo.  341,  343. 

GRAND  LIST. 

The  terms  "Usf  and  "grand  list,"  as 
they  are  used  in  our  statutes  relative  to  taxa- 
tion, mean  a  schedule  of  the  polls  and  rata- 
ble estate  of  the  inhabitants  upon  which 
taxes  are  to  be  assessed.  A  list  that  only 
represents  real  estate  answers  the  require- 
ment of  the  statute  as  fully  as  would  a  list 
that  represented  the  real  and  personal  prop- 
erty. Such  is  the  meaning  of  the  term  in 
Gen.  St  p.  1036^  providing  that  every  male 
citizen  of  the  age  of  21  years,  whose  list  shall 
have  been  taken  in  any  town  or  city  at  the 
annual  assessment  next  preceding  any  town 
or  city  meeting,  shall  be  a  legal  voter  in  town 
meetings,  as  it  Is  obvious  that  the  intention 
of  the  law  was  to  allow  such  persons  as  are 
subject  to  taxation  in  towns  and  are  resi- 
dents therein  to  vote  in  the  annual  meetings 
of  such  towns.  Wilson  v.  Wheeler,  55  Vt 
446,  452. 

GRAND  LODGE. 

The  words  "grand  lodge,"  or  "supreme 
lodge,"  when  used  "in  their  ordinary  and 
popular  sense,  apply  only  to  secret  organiza- 
tions or  supreme  bodies  constituted  from  and 
having  jurisdiction  over  secret  societies." 
The  term  is  so  used  in  Laws  1885,  c  131,  S 
30,  in  reference  to  insurance,  which  provides 
that  the  act  shall  not  apply  to  any  associa* 
tion  of  religious  or  secret  societies  now  ex- 
isting or  imder  the  supervision  of  a  grand 
or  supreme  lodge.  State  v.  National  Ass'n 
of  Farmers*  &  Mechanics'  Mut  Aid  Ass'n, 
9  Pac.  956,  960,  35  Kan.  51. 

GRAND  RAFFLE. 

•"Grand  raffle'  is  a  game  where  there 
are  50  prizes  of  jewelry,  etc.,  placed  on  the 
numbers  from  10  to  60,  the  whole  not 
amounting  to  over  $600  in  value;  every  per- 
son paying  50  cents  being  entitled  to  a  throw 
of  10  dice,  which,  when  thrown,  will  exhibit 
numbers  in  the  aggregate  not  less  than  10 
nor  more  than  60.  The  prizes  are  not  less 
than  25  cents,  and  not  more  than  $125,  each; 
the  highest  prizes  being  placed  on  the  num- 
bers which  are  the  most  difficult  to  throw, 
such  as  10,  11,  12,  etc.,  while  the  small 
prizes  are  placed  on  the  medium  numbers— 
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that  l8,  both  ways  from  the  number  85.  At 
every  throw  the  bettor  must  get  a  prize  of 
25  cents  at  least,  and  in  that  case,  if  he  does 
not  want  the  prize,  tl&e  keeper  hands  him 
back  25  cents  in  money  and  retains  the 
Jewelry.  The  effect  of  the  whole  contriyance 
is  that  the  bettor  gives  the  keeper  25  cents 
for  the  improbable  chance  of  winning  some 
of  the  tempting  prizes.  The  real  fund  which 
the  bettor  stakes  his  money  against  is  the 
money  in  the  keeper's  pocket  or  on  his  table, 
as  he  may  choose  to  keep  it  On  the  side  of 
the  bettors  it  is  a  game  of  perfect  chance; 
on  the  side  of  the  keeper  there  are  both 
chance  and  skill,  and  his  skill  is  exercised 
in  so  placing  the  prizes  of  any  value  that 
the  bettor  will  have  but  a  remote  possibili- 
ty of  winning  them.  The  bettors,  however 
numerous,  may  all  throw  in  turn  for  the  same 
prizes,  which  may  still  remain  on  the  table, 
being  paid  for  by  the  keeper  if  accidentally 
won  by  any  bettor.  Here  is  found  the  lead- 
ing characteristic  of  a  common  gaming  table 
or  bank;  one  against  the  many,  the  exhibitor 
with  an  interest  in  the  game  against  the 
bettors,  and  that  not  disguised  even." 
Steames  t.  State^  21  Tex.  692,  dM. 

GRANT. 

Agree  synonymous,  see  ''Agree.** 

To  grant  means  to  give  over,  to  make 
conveyance  of,  to  give  the  possession  or  title 
to,  to  convey— usually  in  answer  to  petition; 
to  confer  or  bestow,  with  or  without  com- 
pensation, particularly  In  answer  to  prayer 
or  request;  to  admit  as  true  when  disputed 
or  not  satisfactorily  proved;  to  yield  belief 
to;  to  allow;  to  yield;  to  concede.  Grant  is 
usually  regarded  as  synonymous  with  give, 
confer,  bestow,  convey,  transfer,  admit,  al- 
low, ooncede.  As  a  noun,  the  term  signifies: 
(1)  The  act  of  granting;  a  bestowing  or  con- 
ferring; concession;  admission  of  something 
as  true.  (2)  The  thing  granted  or  bestow- 
ed; a  gift;  a  boon.  (8)  A  transfer  of  prop- 
erty by  deed  or  writing,  especially  an  ap- 
propriation or  conveyance  made  by  the  gov- 
emment,  as  a  grant  of  land.  State  ex  rel. 
Orr  V.  City  of  New  Orleans,  24  South.  666, 
670»  50  La.  Ann.  880. 

A  grant  Implies  a  disposition  of  the 
thing  In  esse,  or  potentially  so,  as  the  clip 
of  the  wool  for  a  term  of  years  of  the  sheep 
which  a  man  then  has.  The  grantor  owns 
the  property  from  which  the  wool  actually 
grows,  so  that  he  may  be  said  to  be  the  po- 
tential owner.  Everman  v.  Hobb,  52  Miss. 
653,  658,  24  Am.  Rep.  682. 

Of  administration. 

Pub.  St  c.  189,  fi  13,  provides  that  no  heir 
or  devisee  shall  have  power  to  alien  or  in- 
cumber the  real  estate  of  any  decedent  so 
as  to  affect  the  testator's  sale  thereof,  with- 


in three  years  and  six  months  after  the  grant 
of  administration,  but  that  after  that  period 
he  may  alien  or  incumber  the  same,  and  the 
same  shall  not  be  liable  for  the  decedent's 
debts  in  the  hands  of  the  purchaser.  Held, 
that  the  phrase  "grant  of  administration" 
meant  not  only  a  tender  of  admlnlstratioD 
by  the  court,  but  an  acceptance  of  the  trust 
by  the  one  to  whom  the  tender  is  mada 
Daw  ley  v.  Probate  Court  of  New  Shoreham, 
19  Atl.  248,  249,  16  B.  I.  694. 

Of  discharge. 

The  word  "grant"  as  used  In  a  statute 
providing  that  the  commander  of  a  regi- 
ment on  a  proper  certificate  of  the  troop, 
battery,  or  company  commander,  could  grant 
an  enlisted  man  a  full  and  honorable  dis- 
charge, does  not  imply  that  the  enlisted 
man's  consent  or  request  is  necessary.  The 
word  "grant". refers,  not  to  the  wish  of  the 
enlisted  man,  but  to  the  fact  of  the  discharge, 
and  to  the  benefits  supposed  to  be  attached  to 
its  honorable  character,  to  Its  release  from 
further  service,  and  its  exemption  forever 
from  Jury  duty.  Except  as  the  word  aptly 
harmonizes  with  these  benefits,  It  has  no 
greater  significance  than  such  words  as 
"give."  "furnish,"  or  "deliver."  North  v. 
Appleton,  12  N.  Y.  Supp.  72,  73.  25  Abb.  N. 
C.  389. 

Of  inoorporation. 

Mr.  Justice  BuUer,  in  the  case  of  King 
V.  Passmore,  3  Term  R.  246,  says  that  the 
"grant  of  incorporation"  is  a  compact  be- 
tween the  crown  and  a  number  of  persons^ 
the  latter  of  whom  undertake,  in  considera- 
tion of  the  privileges  bestowed,  to  exert 
themselves  for  the  good  government  of  the 
place.  Dartmouth  College  v.  Woodward,  17 
U.  S.  (4  Wheat)  618,  658,  4  L.  Ed.  629. . 

Of  iajnnetion. 

An  order  of  injunction.  Issued  on  a  mo- 
tion after  notice,  though  preceded  by  a  tem- 
porary restraining  order,  would  be  an  order 
granting  an  injunction,  rather  than  an  order 
continuing  It  But  an  order  denying  a  mo- 
tion to  dissolve  an  injunction  previously 
granted  is  not  the  granting  of  an  injunction, 
within  the  statute  authorizing  an  appeal  with- 
in a  certain  time  after  the  granting  of  any 
injunction.  Dreutzer  v.  Frankfort  Land  Co. 
(U.  S.)  65  Fed.  642,  646,  13  0.  C.  A.  73. 

Of  license. 

St.  1894,  e.  851,  fi  2,  provides  that  the 
police  board  should  exercise  all  power  con- 
ferred by  the  statutes  upon  the  mayor  and 
aldermen  and  city  clerk  relative  to  granting^ 
and  signing  licenses.  Pub.  St  e.  100,  fi  19, 
provides  that,  when  a  person  holding  a  li- 
cense is  convicted  of  violating  any  law  rela- 
tive to  the  business  which  he  is  licensed  to 
pursue,  the  court  should  send  to  the  board 
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issuing  the  license  a  certificate  of  such  con- 
viction. Section  23  of  the  same  chapter  pro- 
yldes  that,  if  a  Judgment  recovered  under 
another  section  therof  remains  unsatisfied 
for  80  days,  the  board  granting  the  license 
shall  revoke  it;  and  the  general  act  of  1894 
(St  1894,  c.  428),  which  established  boards 
of  license  commissioners,  provides  that  such 
commissioners  shall  exercise  the  powers  im- 
posed on  the  mayor  and  aldermen  of  the 
cities.  Held,  that  the  granting  and  signing 
of  licenses  in  chapter  351,  §  2,  gives  the 
board  power  to  also  revoke  licenses.  Sulli- 
van V.  Borden,  40  N.  B.  859,  860,  163  Mass. 
470. 

Of  pardon* 

To  grant  pardons  implies  that  the  sov- 
ereign power  of  the  state  or  its  representa- 
tive has  executed  and  delivered,  and  the  pris- 
oner has  agreed  to  accept  and  .has  accepted, 
a  pardon  or  forgiveness  of  the  offense  which 
he  has  committed,  or  some  part  of  it,  and  a 
remission  of  and  release  from  the  penalties 
attached  to  the  offense,  or  some  of  them. 
People  V.  Potter  (N.  Y.)  1  Edm.  Sel.  Gas.  235, 
240. 

Of  trial. 

Under  a  statute  authorizing  a  court  of 
common  pleas  to  grant  a  trial  in  certain  cas- 
es, that  court  has  authority  to  set  aside  a 
default  Judgment  and  reinstate  the  case, 
which  is  the  same  thing  as  granting  a  trial. 
Kinkead  v.  Keene,  47  Atl.  887,  22  R.  I.  336. 

GRAH T  (In  Conveyanoine). 

See  "Give,  Grant,  and  Gonvey";  "Leg- 
islative Grant";  *'Lost  Grant";  "New 
Grant";  "Perfect  Grant";  "Private 
Land  Grant";  "Public  Grant" 

A  grant  Is  the  method  by  the  common 
law  of  transferring  the  property  of  Incor- 
poreal hereditaments,  or  such  things  whereof 
no  livery  can  be  had.  Jordan  v.  Indianapolis 
Water  Co.,  64  N.  E,  680,  682,  159  Ind.  337 
(citing  2  Bl.  Comm.  p.  •317). 

"The  term  *grant,'  in  a  treaty,  compre- 
hends not  only  those  which  are  made  in 
form,  but  also  any  concession,  warrant,  or- 
der, or  possession,  to  survey,  possess,  or  set- 
tie,  whether  evidenced  by  writing  or  parol, 
or  presumed  from  possesion."  Bryan  v. 
Kennett,  5  Sup.  Ct  407,  413,  113  U.  S.  179, 
28  L.  Ed.  908;  Strother  v.  Lucas,  37  U.  S. 
(12  Pet.)  410,  436,  9  L.  Ed.  1137. 

The  word  "grant,"  as  used  In  the  form 
of  a  deed  provided  by  statute  for  conveying 
land,  must  have  a  thing  for  it  to  operate  up- 
on, a  thing  in  the  objective  case,  and  its  op- 
eration is  limited  to  the  thing  specified  as 
granted,  the  thing  shown  by  the  whole  deed 
to  have  been  intended  to  be  granted,  and,  if 


that  Is  only  a  right  of  way,  the  word  "grant** 
passes  that  only.  Uhl  ▼.  Over  River  B-  Co., 
41  S.  B.  340,  344,  51  W.  Va.  106. 

The  word  "grant,"  in  Rev.  St  U.  S.  f 
2477  [U.  S.  Comp.  St  1901,  p.  1567],  providing 
that  the  right  of  way  for  the  construction 
of  highways  over  public  lands  not  reserved 
to  public  uses  is  hereby  granted,  is  very  si^r- 
nlficant.  The  word  "grant"  is  defined  to  be 
an  act  evidenced  by  letters  patent  under  tlie 
great  seal  granting  something  from  the  king 
to  a  subject;  a  transfer  by  deed  of  that 
which  cannot  be  passed  by  levy;  a  generic 
term  applicable  to  all  transfers  of  real  prop- 
erty; a  technical  term  made  use  of  in  deeds 
of  conveyance  of  land  to  import  a  transfer 
— ^and  as  used  in  such  section  conveys  a  prop- 
erty right  in  the  highway.  Estes  Park  Toll 
Road  Go.  V.  Edwards,  82  Pac  649,  550,  3 
Colo.  App.  74. 

The  word  "grant"  has  two  slgnificationB^ 
It  being  oftentimes  used  technically  to  refer 
to  lands  in  place,  which  are  spoken  of  as 
granted  lands  in  contradistinction  to  lands 
which  are  to  be  selected  or  indemnity  lands, 
and  then  it  is  oftentimes  used  both  in  land 
legislation  and  opinions  to  refer  to  all  lands 
the  title  to  which  has  passed  either  as  lands 
in  place  or  by  selection.  Barney  v.  Winona 
&  St  P.  R.  Co.  (U.  S.)  24  Fed.  889,  891. 

A  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  right  of  the  gran- 
tor, and  implies  a  contract  not  to  reassert 
that  right  A  party  is  therefore  always  es- 
topped by  his  own  grant  State  of  Illinois 
V.  Illinois  Cent  R.  Co.  (U.  S.)  33  Fed.  721. 
774  (citing  Fletcher  v.  Peck,  10  U.  S.  [6 
Cranch]  87,  3  L.  Ed.  162). 

A  transfer  in  writing  is  called  a  grant 
or  conveyance,  or  bill  of  sale.  The  term 
"grant"  includes  all  these  instruments,  un- 
less it  is  specially  applied  to  real  property. 
Civ.  Code  S.  D.  1903,  §  921. 

The  word  "grant"  in  the  chapter  relat- 
ing to  the  forfeiture  of  grants,  includes  all 
grants  and  charters  of  lands  made  by  the  su- 
preme executive  or  legislative  power  of  the 
state,  and  all  acts  of  Incorporation  and  laws 
giving  to  individuals  powers  and  rights  not 
common  to  all  of  them.  Pub.  St  N.  H.  1901, 
p.  750,  c.  240,  S  1. 

The  word  "grant"  as  used  In  the  chap- 
ter relating  to  forfeitures  of  grants,  shall 
mean  grants  or  charters  of  lands  situated  in 
this  state,  made  by  the  king  of  Great  Britain, 
or  by  this  state  or  any  other  government; 
acts  of  the  General  Assembly,  granting  to 
individuals  rights  or  privileges  not  common 
to  all  the  citizens  of  the  state;  and  acts  of 
incorporation  for  any  purpose.    V.  S.  1566. 

Bounty  distlngvislied. 

"The  word  'grant*  is  more  comprehensive 
in  meaning  than  the  term  'bounty/    It  im- 
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piles  the  conferring  by  the  soyereign  power 
of  some  yalnable  privilege,  franchise,  or  oth- 
er right  of  like  character  upon  a  corporation, 
person,  or  class  of  persons.  Under  the  an- 
cient laws  of  England  this  was  deemed  in 
many  cases  to  be  the  prerogatiye  of  the ' 
king,  who  possessed  large  powers  for  the ' 
regulation  of  trade  and  commerce.  It  is  I 
stated,  for  example,  by  Macaulay,  as  follows: , 
*In  addition  to  his  [King  James  I's]  undoubt- . 
ed  right  to  grant  special  commercial  privi- 
leges to  particular  societies  and  to  particu- 
lar individuals,  he  long  claimed  a  right  to 
grant  special  commercial  privileges  to  par- 
ticular societies  and  individuals.'  And  again: 
•He  readily  granted  oppressive  patents  of 
monopoly.'  4  Macaulay,  Hist  Eng.  pp.  222, 
223.  A  well-known  instance  of  a  similar 
grant  was  in  the  great  Case  of  Monopolies 
(Coke,  pt.  11,  p.  86),  where  a  patent  had  been 
granted  to  the  plaintiff,  giving  him  the  sole 
right  to  import  playing  cards  and  the  entire 
traffic  in  them,  and  the  sole  right  to  make 
such  cards  within  the  realm.  The  court  held 
that  'the  grant  to  have  the  sole  benefit  of 
making  them  was  against  the  common  law 
and  the  benefit  and  liberty  of  the  subject' 
See  comment  on  this  case  in  Butchers'  Be- 
nevolent Ass'n  of  New  Orleans  v.  Crescent 
City  livestock  Landing  &  Slaughter  House 
Co.,  83  U.  S.  (16  Wall.)  36,  103,  21  U  Ed. 
394.  In  more  modem  times,  the  grant  of 
special  privileges  by  the  Louisiana  Legisla- 
ture to  a  particular  class  of  persons,  giving 
them  a  monopoly  of  establishing  slaughter 
houses  in  the  city  of  New  Orleans,  is  another 
illustration.  The  supreme  court,  per  Miller, 
J.,  speaking  of  the  act  of  the  Legislature, 
remarked:  *It  is  true  that  it  grants  for  a 
period  of  25  years  exclusive  privileges.'  And 
again:  'We  think  it  may  be  safely  affirmed 
that  the  Parliament  of  Great  Britain  •  ♦  • 
continued  to  grant  to  persons  and  corporations 
exclusive  privileges,  privileges  denied  to  oth- 
er citizens,'  etc.  These  cases  are  cited  for  the 
purpose  of  illustrating  the  broad  and  com- 
prehensive meaning  of  *grant,'  which  dif- 
fers in  many,  respects  from  'bounty.'  While 
it  involves  the  idea  of  a  favor  or  benefit  con- 
ferred by  the  government,  sometimes  of  an 
exclusive  character,  it  does  not  necessarily 
embrace  the  act  of  appropriating  or  paying 
money  out  of  the  public  treasury.  Indeed, 
the  word  'grant,'  in  its  broad  signification, 
may  well  include  the  remission  of  a  tax  al- 
ready levied  and  assessed  by  the  authority  of 
government"  Downs  v.  United  States  (U. 
B.)  113  Fed.  144,  147,  51  0.  C.  A.  100. 

Oondeauuitioii  proceeding. 

The  taking  of  title  by  the  exercise  of 
the  right  of  eminent  domain  is  not  "by 
grant,"  in  the  common  acceptation  of  that 
term.  It  imports  concession.  Blackstone 
says  a  grant  differs  but  little  from  a  feoff- 
ment, except  in  the  subject-matter,  for  the 
operatlye  words  therein  commonly  used  are 


"dedl  et  concessi" — have  given  and  granted. 
At  common  law  a  grant  was  a  conveyance 
applicable  to  incorporeal  hereditaments,  and 
not  to  livery  of  seisin.  In  this  was  the  differ- 
ence between  a  grant  and  feoffment  In  this 
state  the  mode  of  conveyance  by  feoffment 
and  livery  is  abolished,  and  the  name  of  "con- 
veyance by  bargain  and  sale"  is  absorbed 
in  the,  term  "grant"  Archer  v.  Bckerson,  42 
N.  Y.  Supp.  137,  139,  10  App.  Div.  598. 

Gen.  St  S.  C.  fi  9,  providing  that  the  Ju- 
risdiction of  the  state,  except  for  the  ad- 
ministration of  criminal  law  and  the  serv- 
ice of  civil  process,  is  ceded  to  the  United 
States  over  so  much  land  as  is  necessary  for 
the  public  purposes  of  the  United  States, 
provided,  however,  that  the  Jurisdiction  shall 
not  vest  until  the  United  States  shall  have 
acquired  the  title  to  the  lands  by  grant  or 
deed  from  the  owner  or  owners  thereof,  in- 
cludes not  only  voluntary  grants  or  deeds 
of  the  property,  but  also  title  acquired  by 
condemnation  proceedings.  In  re  Bugheimer 
(U.  S.)  36  Fed.  369,  372. 

Oonyey  synonymons. 

As  used  in  an  instrument  providing  that 
in  consideration  of  the  right  of  way  granted 
for  the  purpose  of  building  a  railroad  track 
the  grantee  agrees  to  pay,  etc.,  the  word 
"grant"  is  synonymous  with  "convey,"  and 
the  instrument  is  an  absolute  conveyance  of 
such  right  of  way.  Des  Moines  Ck>unty  Ag- 
ricultural Soc.  v.  Tubbessing,  54  N.  W.  68, 
87  Iowa,  138. 

In  a  conveyance,  the  word  "conyey" 
means  to  transfer  the  title  or  property.  The 
word  "convey"  means  to  transfer  the  title 
from  one  person  to  another.  It  has  the  same 
legal  effect  as  the  word  "grant"  which  has 
become  a  generic  term  applicable  to  the 
transfer  of  all  classes  of  real  property.  In 
New  York  the  operative  word  of  conveyance 
is  "grant";  but  Chancellor  Kent  says:  "As 
other  modes  of  conveyance  operate  equally 
as  grants,  any  words  showing  the  intention 
of  the  parties  would  be  sufficient"  The 
word  "convey,"  then,  or  "transfer,"  in  a 
deed,  is  of  equivalent  signification  and  effect 
as  "grant";  and  to  construe  a  deed  contain- 
ing the  words  "have  bargained,  sold,  and 
conveyed,  and  by  these  presents  do  bargain, 
sell,  and  convey,"  as  a  bargain  and  sale,  is 
to  ignore  the  word  "convey,"  and  give  it  no 
effect  in  the  conveyance,  which  is  executed 
with  the  formalities  required  by  the  statute. 
Lambert  v.  Smith,  9  Or.  185,  193. 

Oonyeyanee  In  fee  implied. 

A  contract  of  sale  whereby  the  owner  of 
land  agrees  to  "grant  the  right  and  privilege 
of  digging  all  the  ore  on  his  land"  amounts 
to  an  equitable  conveyance  of  the  ore  in  fee, 
not  the  mere  license  to  take  the  minerals. 
Fairchild  v.  Dunbar  Furnace  Co.,  18  Ati. 
443,  128  Pa.  48S. 
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"A  grant  of  lands  by  the  goTemment  is 
eqoiyalent  to  a  deed  in  fee."  United  States 
y.  Northern  Pac  R.  Oo.,  12  Pac.  7e&,  770,  6 
Mont  35L 

OoTenaat    for    quiet     enioymemt    tat- 
ported. 

The  word  ''grant,"  In  a  lease,  implies  a 
covenant  for  quiet  enjoyment  Gallnp  t.  Al- 
bany Ry.  (N.  T.)  7  Lans.  471,  470. 

Declaration  of  trust. 

A  declaration  of  trust  is  not  a  grant  and 
therefore,  under  a  statute  requiring  that  a 
trust  should  be  created  or  declared  by  deed 
or  conyeyance  in  writing,  subscribed  by  the 
party  creating  or  declaring  the  trust,  it  may 
appear  in  the  recitatlye  part  of  the  conyey- 
ance as  well  as  any  other.  Wright  y.  Doug- 
lass, 7  N.  Y.  (3  Sold.)  564,  560. 

The  word  "grant"  is  not  a  technical 
word,  like  the  word  ''enfeoff,"  and  although, 
if  used  properly,  without  limitation  or  re- 
striction, it  would  carry  an  estate  or  interest 
in  the  thing  granted,  still  it  may  be  used  in 
a  more  restricted  sense,  and  be  so  limited 
that  the  grantee  will  take  but  a  mere  naked 
trust  or  power  to  dispose  of  the  thing  grant- 
ed, and  to  apply  the  proceeds  arising  out  of 
it  to  the  use  and  benefit  of  the  grantee.  Con- 
sequently, where  an  act  of  Ck)ngress  granting 
land  to  a  territory  restricted  its  use  to  the 
one  purpose  of  making  or  aiding  to  make  a 
certain  public  improyement  of  general  inter- 
est permitting  the  territorial  Legislature  to 
dispose  of  the  land  for  the  public  purpose 
specified,  and  no  other,  and  declaring  that 
no  title  should  yest  in  the  territory,  nor  pat- 
ent issue  for  any  part  of  the  lands  until  a 
specified  portion  of  the  public  improyement 
be  completed,  such  proylsions  were  not  in- 
consistent with  the  use  of  the  word  "grant" 
in  the  same  and  preyious  sections  of  the 
act  Rice  y.  Railroad  Co.,  66  U.  S.  (1  Black) 
368,  378,  17  L.  Ed.  147. 

Deed  of  bargain  and  sale* 

"Grant"  as  used  in  Rey.  St  c.  05,  S  8, 
proyiding  that  any  married  female  may  re- 
ceiye  by  inheritance,  or  by  gift  grant  de- 
yise,  or  bequest  from  any  person  other  than 
her  husband,  includes  deeds  of  bargain  and 
sale,  and  entitles  a  married  woman  to  ac- 
quire title  to  land  by  purchase.  McVey  v. 
Green  Bay  &  M.  R.  Co.,  42  Wis.  532,  537. 

A  grant  is  of  the  same  nature  as  a  deed 
of  bargain  or  sale,  which  is  an  executed  con- 
tract between  bargainor  and  bargainee,  dif- 
fering In  the  fact  that  the  state  is  grantor, 
instead  of  an  indlyidual.  Higdon  y.  Rice,  26 
S.  B.  256,  110  N.  C.  623. 

Executed  contract. 

A  grant  is  a  contract  executed — ^that  is, 
one  in  which  the  object  of  the  contract  is 


performed — and  in  its  own  natore  amoonts 
to  an  extinguishment  of  the  right  of  tbe 
grantor,  and  implies  a  contract  not  to  re- 
assert that  right;  and  the  obligations  creat- 
ed by  such  grant  cannot  be  impaired  by  sub- 
sequent legislation,  though  the  grant  be  by 
the  state.  Fletcher  y.  Peck,  10  U.  S.  (6 
Oranch)  87,  137,  8  L.  Ed.  162. 

Feoffment  created* 

The  words  "enfeolT*  or  "grant* *  are  soffl- 
dent  words  in  a  deed  to  create  a  feoffment 
Perry  y.  Price,  1  Mo.  553,  555. 

Grant  In  prnsentl  imported* 

An  act  of  Congress  granting  lands  in 
the  aid  of  railroad  telegraph  line  from  Lake 
Superior  to  the  Pacific  coast,  approyed  July 
2,  1864,  meant  that  the  grant  was  one  in 
prsesenti,  not  in  futuro,  and  on  the  location 
of  the  road  the  grant  took  effect  as  of  the 
date  of  the  act,  and  attached  to  the  specific 
lands  ascertained  by  the  location  and  sur- 
yey.  Northern  Pac.  Ry.  Co.  y.  Majors,  2 
Pac.  322,  327,  5  Mont  111;  St  Paul  &  P. 
R.  Co.  y.  Northern  Pac.  R.  Co.,  11  Sup.  Ot 
389,  300,  139  U.  S.  1,  35  L.  Ed.  77. 

Indefeasible  estate  implied* 

The  language  of  Act  Cong.  9ept  28, 1850, 
enabling  the  state  of  Arkansas  and  other 
states  to  reclaim  the  swamp  lands  within 
those  states,  and  declaring  that  the  swamp 
lands  **shall  be  and  the  same  are  hereby 
granted  to  the  state,"  glyes  the  states  an  in- 
defeasible estate  in  the  lands  granted. 
Whiteside  County  Sup'rs  y.  BurcheU,  81  III. 
68,  78. 

"Grant,**  as  used  in  Act  April  4,  1864, 
fi  4,  proyiding  that  the  grant  of  interest  on 
a  railroad  company's  bonds  in  aid  of  the 
construction  of  Its  road  was  made  on  the 
express  condition  and  in  consideration  that 
the  company  should  do  certain  things  and 
enter  into  an  agreement  promising  to  comply 
with  the  terms  and  conditions  set  forth  in 
the  act,  was  a  grant  in  the  present,  the  con- 
ditions of  which  were  to  be  performed  in  the 
future.  People  y.  Central  Pac  Ry.  Co.,  18 
Pac.  90,  93,  76  Cal.  29. 

Lease* 

The  word  "grant,**  as  used  in  Oiy.  Oode, 
S  1093,  proyiding  that  no  estate  of  a  mar- 
ried woman  passes  by  any  grant  purporting 
to  be  executed  or  acknowledged  by  her,  un- 
less the  "grant  or  instrument"  Is  acknowl- 
edged by  her  in  a  certain  manner,  should 
be  construed  to  include  a  lease  from  a  mar- 
ried woman.  Carlton  v.  Williams,  19  Pac. 
185,  186,  77  Cal.  89,  11  Am.  St  Rep.  243. 

The  term  "grant,**  although  anciently 
used  as  applicable  more  particularly  to  a 
conyeyance  of  incorporeal  hereditaments,  or 
all  such  property  or  rights  as  could  not  be 
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transferred  by  livery  of  seisin,  has  now  a 
more  comprehensire  signification,  and  in- 
cludes a  demise  or  lease.  So,  under  Laws 
1849,  p.  628,  providing  that  any  married  fe- 
male may  take  by  inheritance,  or  by  gift, 
grant,  devise,  or  bequest  from  any  person 
other  than  her  husband,  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise, 
real  and  personal  property,  etc.,  as  if  she 
were  unmarried,  and  that  the  same  shall  not 
be  subject  to  the  disposal  of  her  husband, 
she  can  take  and  hold  a  lease  for  a  term  of 
years,  and  dispose  of  the  same  without  her 
husband's  consent  or  control.  Darby  v.  Cal- 
laghan,  16  N.  Y.  71,  74,  76. 

"Oranted,**  as  used  in  Gen.  St  fi  2018, 
which  declares  that  no  leases  shall  at  any 
time  be  assigned,  granted,  or  surrendered, 
xmless  it  be  by  deed  or  note  In  writing,  etc., 
may  be  construed  to  mean  the  original  exe- 
cution of  a  lease,  or  the  transfer  of  an  exist- 
ing leasehold  interest.  Davis  v.  Pollock,  16 
S.  B.  718,  720,  86  S.  O.  644. 

The  words  "grant  or  demise"  in  a  lease 
pertain  to  an  estate  in  lands,  and  not  to  the 
mere  privilege  of  occupation  or  possession 
upon  the  payment  of  rent.  Mershon  v.  Wil- 
liams, 44  Aa  211,  214,  63  N.  J.  Law,  398. 

Idemnae  distingiiislied. 

A  grant  passes  some  estate  of  greater  or 
less  degree,  must  be  in  writing,  and  is  ir- 
revocable, unless  it  contains  words  of  revo- 
cation. There  is  a  clear  distinction  between 
it  and  a  license  to  enter  land  uncoupled  with 
an  interest,  as  a  license  is  a  personal  privi- 
lege, can  be  conferred  by  parol  or  in  writing, 
conveys  no  Interest  or  estate,  and  is  revoca- 
ble at  the  pleasure  of  the  party  making  it 
Jensen  v.  Hunter  (CaL)  41  Pac.  14^  17. 

Mortsase* 

A  mortgage  is  a  "grant  or  conveyance,*' 
within  Rev.  St  U.  S.  §  2262,  which  provides 
that  any  grant  or  conveyance  made  by  a  set- 
tler of  lands  pre-empted  before  final  receipt 
shall  be  null  and  void,  except  in  the  hands 
of  a  bona  fide  purchaser  for  value.  Bass  v. 
Buker,  12  Pac.  922,  924,  6  Mont  442.  Con- 
tra, see  Norris  v.  Heald,  29  Pac.  1121,  12 
Mont  282,  88  Am.  St  Rep.  581. 

A  mortgage  is  technically  a  grant  It 
is  a  sale  or  assignment,  so  that  under  the 
statute,  after  condition  broken,  the  title 
Tests  absolutely  In  the  mortgagee.  Everman 
T.  Robb,  62  Miss.  653,  658,  24  Am.  Rep.  682. 

The  word  "grant"  is  a  generic  term,  ap- 
plicable to  the  transfer  of  all  classes  of  real 
property.  Patterson  v.  Carneal's  Heirs,  10  Ky. 
(3  A«  K.  Marsh.)  618,  13  Am.  Dec.  208 ;  Lam- 
bert V.  Smith,  9  Or.  185.  Thus,  where  a  lessee, 
xrho  bad  erected  on  the  leased  lands  elevator 
buildings  which  could  not  be  removed  without 
injury  to  them  and  to  the  freehold*  and  whose 


lease  gave  liim  no  right  to  remove  fixtures, 
gave  a  mortgage  thereof,  which,  though  in 
form  a  chattel  mortgage,  purported  to  grant 
and  convey  the  elevator,  the  mortgage  was 
valid  as  a  mortgage  of  the  leasehold  estate, 
although  it  was  realty.  Gross  v.  Weara 
Commission  Co.,  38  N.  E.  1038»  1041,  153  Ul. 
499,  46  Am.  St  Rep.  902. 

Perf  eot  title  not  imported* 

In  California  the  term  "grant"  has  not 
only  been  used  by  the  people  to  designate  all 
concessions  of  the  Mexican  government  but 
such  use  of  the  term  has  also  been  so  gen- 
eral in  legal  proceedings  as  to  have  acquir- 
ed this  signification  in  the  legal  language  of 
the  state;  so  it  is  held  that  a  stipulation 
that  a  party  to  an  action  involving  title  to 
land  claimed  by  grant  does  not  necessarily 
import  that  he  has  a  perfect  title.  Seale 
V.  Ford,  29  Cal.  104,  107, 

Pnroliase. 

The  word  "grant"  as  used  in  the  stat- 
ute securing  to  a  married  woman  "any  real 
or  personal  estate  acquired  before  her  mar- 
riage, either  by  her  own  personal  industry, 
or  by  inheritance,  gift,  grant  or  devise,  or 
to  which  she  may  at  any  time  after  her  mar- 
riage be  entitled  by  inheritance,  gift  grant 
or  devise,"  includes  purchase,  and  applies 
alike  to  corporeal  and  incorporeal,  personal 
and  real,  property.  In  other  words,  the 
statute  was  intended  to  secure  to  a  married 
woman  any  property  acquired  by  her  before 
marriage  by  whatever  means,  or  acquired 
after  marriage  by  any  means  except  her  own 
personal  Industry.  Rich  v.  Rich,  12  Minn. 
468  (Gil.  369,  876). 

Quantity  not  imported. 

Where  the  word  "grant"  Is  used  in  a 
deed,  it  is  not  to  express  or  designate  in  the 
slightest  degree  the  quantity  of  estate  in- 
tended to  be  conveyed,  but  merely  for  the 
purpose  of  passing  from  the  seller  to  the 
purchaser  the  estate  therein  described  by 
words  introduced  specially  for  that  end. 
Krlder  v.  Lafferty  (Pa.)  1  Whart  303,  314- 
316. 

Qvitolaim  deed. 

The  word  "grant"  as  used  In  Civ.  Code, 
§  1243,  providing  that  a  homestead  can  be 
abandoned  only  by  a  declaration  of  aban- 
donment or  a  grant  thereof,  executed  and 
acknowledged  by  the  husband  and  wife, 
should  be  construed  in  its  generic,  and  not 
in  its  technical,  sense,  and  as  so  used  is  ap- 
plicable to  all  transfers  of  real  estate,  in- 
cluding a  quitclaim  deed.  Washburn  says: 
"Though  the  word  *grant'  was  originally 
made  use  of  in  treating  of  conveyances  of 
interest  in  land,  denoting  a  transfer  by  deed 
of  that  which  could  not  be  passed  by  livery, 
and  of  course  was  applied  only  to  incorporeal 
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heredltamentB,  It  has  now  become  a  generic 
term,  applicable  to  the  transfers  of  all  classes 
of  real  property."  Wood,  In  his  treatise  on 
Gonveyanclng,  said:  'TThe  word  'grant,'  tak- 
en largely,  Is  where  anything  is  granted  or 
passed  from  one  to  another,  and  In  this 
sense  it  comprehends  feoffments,  bargains 
and  sales,  gifts,  leases  in  writing  or  by  deed, 
and  sometimes  by  word  without  writing," 
Faiyre  t«  Daley,  29  Pac  250,  257»  93  OaL 
664. 

Deed  of  release  of  sluires* 

A  deed  of  release  of  shares  in  a  corpora- 
tion will  be  held  to  operate  as  a  grant,  in 
order  to  effect  the  intent  of  the  parties. 
Hastings  v.  Turnpike  Co.,  26  Masa  (9  Pick.) 
80,  81. 

Transfer  of  corporeal  heredltanieiits. 

"A  grant,  in  the  original  signiflcation  of 
the  word,  is  a  conyeyance  of  an  incorporeal 
hereditament.  As  liyery  of  seisin  could  not 
be  bad  of  incorporeal  hereditaments,  the 
transfer  of  them  was  always  made  by  writ- 
ing in  order  to  give  them  a  notoriety  which 
was  produced  in  the  transfer  of  corporeal 
hereditaments  by  the  deliyery  of  posses- 
sion."   French  y.  French,  8  N.  H.  234,  260. 

*'The  ancient  technical  description  of  a 
grant  is  that  it  Is  the  regular  method  by  the 
common  law  of  transferring  the  property  of 
Incorporeal  hereditaments,  or  such  things 
whereof  no  liyery  can  be  bad."  As  used  in 
legislation  the  word  "grant"  means,  not  a 
transfer  of  Incorporeal  hereditaments,  "but 
of  lands  and  houses  by  deed,  or  by  other 
effectual  conveyance."  And  it  is  true  that 
"grant"  Is  used  by  the  most  accurate  modern 
writers  as  comprehending  more  than  a  trans- 
fer of  Incorporeal  hereditaments;  a  convey- 
ance of  corporeal  hereditaments.  Dudley  y. 
Summer,  6  Mass.  438,  470. 

Transfer  of  personalty. 

The  term  "granf*  is  only  applicable  to 
transfers  of  real  property.  Personal  prop- 
erty Is  not  conveyed  by  grant  Hopkins  y. 
Noyes,  2  Pac.  280,  282,  4  Mont  550. 

While  the  word  "grant"  Is  technically 
applicable  to  real  estate,  yet  where  other 
language  In  a  deed  created  a  trust,  speaking 
of  the  trust  fund  as  the  sum  of  $100,000,  the 
word  "grant"  will  not  be  held  to  be  controll- 
ing as  creating  a  trust  in  real  estate.  New 
York  Life  Ins.  &  Trust  Co.  y.  Hoyt,  62  N. 
T.  Supp.  819,  821,  31  App.  Dly.  84. 

Title  transferred. 

The  words  "give,  grant  and  convey"  are 
as  comprehensive  as  any  that  can  be  used  to 
convey  legal  title,  and  are  as  efficient  in  law 
to  transfer  the  title.  Young  y.  Blngo^  17 
l^y.  (1  T.  B.  Mob.)  80,  31. 


The  term  "grant"  in  defined  as  the  pass- 
ing of  real  estate  from  one  to  another.  Whit- 
ney y.  Richardson,  18  N.  Y.  Supp.  861,  862, 
59  Hun,  601. 

Use  eonyeyed. 

The  words  "make  over  and  grant"  in 
a  deed,  are  sufficiently  operatlye  to  convey 
land  In  the  way  of  a  use.  Jackson  y.  Alex- 
ander (N.  Y.)  8  Johns.  484,  485,  8  Ant  Dec. 
517. 

Wliole  Interest  transferred. 

The  word  "grant"  or  the  phrase  'liar- 
gain  and  sell,"  In  a  deed,  or  any  other  words 
purporting  to  transfer  the  whole  estate  of  the 
grantor,  shall  be  construed  to  pass  to  the 
grantee  the  whole  Interest  and  estate  of  the 
grantor  in  the  lands  therein  mentioned,  un- 
less there  be  limitations  or  reservations 
showing,  by  implication  or  otherwise,  a  dif- 
ferent intent  Pub.  Gen.  Laws  Md.  1888^  p» 
254,  art  21,  fi  12. 
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The  words  "grant,  bargain,  and  sell,** 
when  used  in  a  conveyance  in  fee,  do  not 
imply  any  covenants.  Bethell  y.  Bethell,  54 
Ind.  428,  429,  23  Am.  Bep.  660;  Frost  y. 
Raymond  (N.  Y.)  2  Caines,  188,  2  Am.  Dec. 
228;  Burwell  v.  Jackson,  9  N.  Y.  (5  Seld.) 
535,  541;  Phillips  v.  Oity  of  Hudson,  31  N. 
J.  Law  (2  Vroom)  143,  151  (citing  Rawle, 
272);  Allen  v.  Sayward,  5  Me.  (5  Greenl.) 
230,  17  Am.  Dec.  221;  Bates  y.  Foster,  59 
Me.  157,  160,  8  Am.  Rep.  406;  Young  v.  Har- 
grave's  Adm'r,  7  Ohio  (7  Ham.)  63.  70,  pt  2 
(citing  Co.  Litt.  384a,  Butler's  note;  2  BL 
Comm.  300);  Rickets  y.  Dickens,  5  N.  G.  343, 
347,  4  Am.  Dec.  555;  Wheeler  y.  Wayne 
County,  24  N.  E.  625,  626,  132  111.  599; 
Douglass  V.  Lewis,  9  Pac.  377,  379,  3  N.  M. 
345. 

"The  words  'demise  and  grant*  In  a 
lease,  are  held  to  import  a  covenant  for  quiet 
enjoyment"  Burwell  y.  Jackson,  9  N.  Y. 
(5  Seld.)  535,  541  (quoting  Grannis  v.  Clark 
[N.  Y.]  8  Cow.  36);  Barney  v.  Keith  (N.  Y.> 
4  Wend.  502;  Stott  y.  Rutherford,  92  U.  & 
107,  109,  23  L.  Bd.  486. 

The  words  "grant,  devise,"  etc.,  In  leas- 
es for  years,  were  originally  held  at  common 
law  to  imply  a  covenant  on  the  part  of  the 
lessor  to  pay  damages  to  the  tenant  if  the 
possession  was  lost  Young  v.  Hargrave's 
Adm'r,  7  Ohio  (7  Ham.)  63,  69,  pt  2. 

The  word  "grant"  In  a  deed  imports  a 
warranty  in  law  during  the  lifetime  of  the 
grantor,  and  this  warranty  is  not  taken  away 
by  the  Insertion  of  an  express  warranty  in 
the  deed.  Hoxton*s  Lessee  y.  Gardiner  (Md.) 
1  Har.  &  M.  437,  451. 

The  words  "grant  bargain,  and  sell,*'  in 
all  conveyances  in  which  any  estate  In  fee 
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simple  is  limited,  operate  by  the  express  pro- 
?iBion  of  Rev.  St  fi  675,  unless  restrained  by 
the  express  terms  contained  in  tbe  convey- 
ance, as  a  covenant  for  further  assurance  of 
such  realty,  made  by  the  grantor  and  his 
heirs  to  the  grantee  and  his  heirs.  Ck>ckriirs 
Adm'x  V.  Bane,  7  8.  W.  480,  481,  94  Mo.  444. 

The  words  "grant,  bargain,  and  sell," 
when  used  in  a  conveyance  of  real  estate, 
create  a  covenant  that  the  grantor  has  not 
done  any  act  or  created  any  incumbrances 
whereby  the  estate  granted  by  him  may  be 
defeated,  and  it  extends  to  and  includes  a 
tax  for  a  municipal  improvement  assessed 
on  the  land  during  the  grantor's  title;  but  an 
entry  on  land  by  the  authority  of  the  state  in 
the  exercise  of  the  right  of  eminent  domain 
is  not  a  breach  of  such  a  covenant  Ake  v. 
Mason,  101  Pa.  17,  20. 

The  words  "grant,  bargain,  and  sell,*' 
when  used  In  a  deed  made  in  Illinois  to  con- 
vey land  in  that  state,  are  to  be  held  to  con- 
tain express  covenants  that  the  grantor  is 
seised  of  an  indefeasible  estate  in  fee  sim- 
ple, free  from  every  incumbrance  upon  or 
suffered  by  the  grantor,  as  also  for  quiet  en- 
joyment against  the  grantor  and  his  heirs 
and  assigns  Mosely  v.  Hunter,  15  Mo.  322, 
828. 

The  statutory  covenants  of  seisin,  quiet 
enjoyment,  and  against  incumbrances  im- 
plied 11  the  words  "grant  bargain,  and  sell," 
are  not  general  covenants,  but  only  cove- 
nants against  acts  done  or  suffered  by  the 
grantor  and  his  heirs.  Heflin  v.  Phillips,  11 
South.  729,  96  Ala.  561;  Armstrong  v.  Darby, 
26  Mo.  517;  In  re  Wood's  Estate,  15  Wkly. 
Notes  Cas.  94,  96;  Winston  v.  Vaughan,  22 
Ark.  72,  73,  74,  76  Am.  Dec.  418  (citing 
Gratz's  Lessee  v.  Bwalt  [Pa.]  2  Bin.  95; 
Whitehill  V.  Gotwald  [Pa.]  3  Pen.  &  W.  313; 
Gain's  Lfcssee  v.  Henderson  [Pa.]  3  Bin.  108; 
Dorsey  t.  Jackman  [Pa.]  1  Serg.  &  R.  52; 
Funk  T.  Vonelda  [Pa.]  11  Serg.  &  R.  100; 
Roebuck  v.  Duprey,  2  Ala.  535);  Latham  v. 
Morgan  (Miss.)  Smedes  &  M.  Oh.  611,  619; 
Roebuck  v.  Duprey,  2  Ala.  535,  539;  Cadwal- 
ader  v.  Tyron,  37  Pa.  318,  322. 

The  words  "grant  bargain,  and  sell,"  in 
a  deed,  though  0>de  1892,  §  2440,  provides 
that  they  shall  operate  as  an  express  cov- 
enant that  the  grantor  is  seised  of  the  estate, 
do  not  create  an  implied  covenant  that  he  is 
seised  in  fee,  even  though  the  habendum  is 
to  have  and  hold  the  fee  simple.  Cunning- 
ham V.  Dillard,  13  South.  882,  883,  71  Miss. 
6L 

The  phrase  "grant  bargain,  and  sell," 
in  a  deed  of  conveyance,  imports  a  covenant 
of  general  warranty  of  title  and  against  in- 
cumbrances and  for  quiet  enjoyment  Bush 
V.  Cooper,  26  Miss.  (4  Cush.)  599,  612,  69 
Am.  Dec.  270. 


The  words  "grant,  bargain,  and  sell,"  in 
a  deed  containing  a  covenant  of  warranty  of 
title,  but  no  express  covenant  of  seisin,  will 
not  amount  to  a  covenant  of  seisin.  Hoy  v. 
Taliaferro,  16  Miss.  (8  Smedes  &  M.)  727,  742; 
Duncan  v.  Lane,  Id.  744,  753. 

The  words  "grant,  bargain,  and  sell,"  In 
a  deed,  operate  as  an  express  covenant  that 
the  grantee  was  seised,  etc.,  only  when  not 
limited  by  express  words  contained  in  the 
conveyance.  Hart  v.  Gardner,  20  South.  877, 
879,  74  Miss.  153. 

The  words  "grant,  bargain,  and  sell," 
when  used  in  a  conveyance,  must  be  constru- 
ed, when  not  limited  by  any  express  language 
in  the  deed,  as  an  express  covenant  against 
incumbrances  done  or  suffered  by  tbe  gran- 
tors.   Brodie  v.  Watkins.  31  Ark.  319,  326. 

The  words  "grant,  bargain,  and  sell," 
when  used  in  a  conveyance  in  which  an  es- 
tate of  inheritance  in  fee  simple  is  limited, 
amount  to  a  covenant  of  seisin  of  the  estate 
so  limited,  and  the  covenant  runs  with  the 
land.  Schnelle  A  Querl  Lumber  Go.  v.  Bar- 
low (U.  S.)  34  Fed.  853. 

"Grant,  bargain,  sell,"  as  used  in  a  deed 
reciting  that  thv  party  of  the  first  part  had 
granted,  bargained,  sold,  released,  and  con- 
veyed, and  did  by  those  presents  grant  bar- 
gain, sell,  release,  and  convey,  to  the  party 
of  the  second  part,  his  heirs  and  assigns,  for- 
ever, said  real  estate,  amounts  to  a  covenant 
that  the  grantor  has  done  no  act  nor  created 
any  incumbrance  whereby  the  estate  grant- 
ed by  him  could  be  defeated,  and  are  an  ex- 
press covenant  that  the  grantor  was  seised  of 
an  indefeasible  estate  in  fee  simple,  as  also 
for  quiet  enjoyment  by  the  grantee.  Hawk 
V.  McOuIlough,  21  111.  (11  Peck)  220,  221. 

Af  tex^aequired  title. 

A  deed  in  which  the  grantor  "grants, 
bargains,  and  sells  all  the  right  title,  and  in- 
terest" is  merely  a  quitclaim  conveyance,  and 
inoperative  to  convey  an  after-acquired  title. 
Butcher  v.  Rogers,  60  Mo.  138,  139. 

Under  a  statute  providing  that  if  any 
person  convey  any  real  estate  by  conveyance 
purporting  to  convey  the  same  in  fee  simple 
absolute,  and  shall  not  at  the  time  of  such 
conveyance  have  tbe  legal  estate  in  such  real 
estate,  but  shall  afterwards  acquire  the  same, 
tbe  legal  title  thus  acquired  is  immediately 
passed  to  tbe  grantee,  the  words  "grant  bar- 
gain, and  sell,"  in  a  deed,  served  to  convey 
the  after-acquired  title.  McDermott  Min.  Co. 
V.  McDermott  69  Pac.  715,  717,  27  Mont  143. 

The  onerative  words  of  a  quitclaim  deed 
are  '*remlse,  release,  and  quitclaim."  Ac- 
cordingly a  deed  containing  the  vords  "grant, 
bargain,  sell,  and  convey"  as  the  operative 
words  is  not  a  mere  quitclaim,  but  operates 
to  transfer  any  interest  which  the  grantor 
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had  In  the  land  at  the  date  of  the  deed.    Mul- 
ler  y.  Boggs,  25  Cal.  175,  187. 

The  term  "granted,  bargained,  and  sold," 
In  a  deed  stating  that  the  premises  are  grant- 
ed,  bargained,  and  sold,  but  which  contains  a 
subsequent  declaration  that  the  deed  la  un- 
derstood to  be  a  quitclaim,  will  not  be  con- 
strued to  change  the  character  of  the  deed 
from  that  of  a  quitclaim,  as,  when  the  parties 
to  a  contract  expressly  define  the  meaning  of 
the  terms  which  they  use,  such  meaning  will 
be  giyen  them,  regardless  of  their  natural 
meaning.    Morrison  y.  Wilson,  30  Gal.  844. 

The  words  "grant,  bargain,  and  sell," 
when  used  In  a  deed,  imply  a  general  war- 
ranty, and  a  subsequently  acquired  title  in- 
ures to  the  grantee.  King  y.  Gilson's  Adm'z, 
32  111.  348,  350,  83  Am.  Dec.  269. 

The  words  "grant,  bargain,  and  sell,"  by 
yirtue  of  the  act  of  1715  (1  Dall.  Laws,  p. 
109,  S  6),  haye  the  force  of  a  general  war^ 
ranty,  unless  restrained  by  subsequent  ex- 
pressions; and  a  mere  special  warranty  will 
not  be  sufficient  so  to  restrain  them.  There 
is  no  contradiction  in  making  one  coyenant 
against  yourself  and  your  heirs,  and  another 
against  all  mankind.  Bender  y.  Fromberger, 
4  U.  S.  (4  Dall.)  436,  440. 

GRANT  TO  A  PUEBLO. 

A  "grant  to  a  pueblo,"  as  the  term  was 
used  In  the  Mexican  law,  was  not  a  priyate 
land  grant.  In  the  sense  which  took  title  out 
of  the  state.  It  was  the  mere  yestlng  in  the 
pueblo  of  the  use  of  the  land  in  trust  for  the 
benefit  of  the  inhabitants  thereof,  and  with 
power  as  the  representatiye  of  the  state  to 
make  grants  which  should  yest  title  In  pri- 
vate ownership  of  "solares,"  or  house  lots, 
and  "suertes,"  or  sowing  lots,  to  settlers; 
the  remainder  to  remain  yacant,  to  the  end 
that  gifts  thereof  might  be  made  to  new  set 
tiers.  These  "grants,"  as  they  are  generally 
called,  did  not  depriye  the  state  itself,  at  any 
subsequent  period,  of  making  what  are  tech- 
nically denominated  "private  land  grants," 
vesting  title  in  natural  persons  to  any  portion 
of  the  lands  lying  within  the  four  leagues  of 
the  pueblo  which  had  not  already  passed  into 
private  ownership;  and  this  power  on  the 
part  of  the  state  was  not  unfrequently  exer- 
cised. United  Land  Ass'n  y.  Knight,  24  Pac. 
818,  827,  85  Cal.  448. 

GRANTED  AKB  TO  FREIGHT  LET* 

The  words  in  a  charter  party  whereby 
the  shipowner  "granted  and  to  freight  let," 
though  ordinarily  words  granting  possession 
of  the  ship,  are  not  absolutely  so  in  every 
particular  case,  but  the  opposite  construction 
may  be  shown  from  the  entire  agreement 
Christie  y.  Lewis,  2  Brod.  &  B.  410,  441. 


GRANTED  XJUVD8. 

In  the  construction  of  land  grants  in  aid 
of  a  railroad,  there  is  a  well-establislied  dis- 
tinction observed  between  "granted  lands" 
and  "indenmity  lands."  The  former  are 
those  falling  within  the  limits  specially  des- 
ignated, and  the  title  to  which  attacbes  wben 
the  lands  are  located,  by  an  approT-ed  and 
accepted  survey  of  the  line  of  the  road  filed 
in  the  Land  Department,  as  of  the  date  of  the 
act  of  Congress.  The  latter  are  those  lands 
selected  in  lieu  of  parcels  lost  by  preTlous 
disposition  or  reservation,  for  other  pnrposes, 
and  the  title  to  which  accrues  only  from  the 
time  of  their  selection.  Barney  v.  Winona  & 
St  P.  R.  Co.,  6  Sup.  Ct  654,  656^  117  D.  S. 
228,  29  L.  Ed.  858;  Altschul  v.  Olark,  65  Pac. 
991,  994,  89  Or.  815;  Northern  Pac  B.  Co. 
v.  Amacker  (U.  S.)  53  Fed.  48,  54. 

GRANTEE. 

The  word  "grantee"  may  include  every 
person  to  whom  any  estate  or  Interest  in 
land  passes  in  or  by  any  deed.  Pnb.  St 
N.  H.  1901,  p.  64,  c  2,  «  16;  V.  S.  5. 

The  word  "grantee"  may  be  construed 
as  Including  every  person  to  whom  any 
freehold  estate  or  interest  passes  in  or  by 
any  deed.  Key.  St  Wis.  1896,  |  4971;  Ky. 
St  1903,  S  461;  Key.  Laws  Mass.  1902,  p. 
88,  c.  8,  S  5,  Bubd.  3;  Comp.  Laws  Mich.  1897, 
§  50,  subd.  5;  Key.  Code  Del.  1893,  p.  42,  & 
5,  S  1.  subd.  8;  Rev.  St  Me.  1883.  p.  69,  c.  1, 
fi  6,  subd.  5. 

The  word  "grantee,"  as  used  in  the 
chapter  relating  to  the  forfeiture  of  grants, 
shall  mean  the  person  to  whom  such  land 
rights  or  privileges  were  granted,  and  the 
representatives  or  assignees  of  such  person, 
and  the  corporation  thus  created.  Y.  S. 
1567. 

The  word  "grantee,"  as  used  In  the 
chapter  relating  to  the  forfeiture  of  grants, 
includes  the  person  or  corporation  to  whom 
a  grant  is  made,  and  all  persons  having  the 
right  of  such  person  or  corporation  therein. 
Pub.  St  N.  H.  1901,  p.  570,  c  240,  8  2. 

A  grantee  is  one  to  whom  a  grant  Is 
made.  In  its  largest  sense  the  word  com- 
prehends everything  that  is  granted  or  passed 
from  one  to  another,  and  is  applied  to  eveiy 
species  of  property.  The  word  is,  however, 
a  generic  term,  peculiarly  applicable  to  all 
transfers  of  real  proper^  and  incorporeal 
rights.  It  is,  indeed,  so  seldom.  If  ever, 
applied  to  the  transfer  of  a  chose  in  action, 
that  nothing  short  of  a  manifest  purpose  to 
apply  it  will  carry  that  meaning  in  the  use 
of  the  word.  Hence  its  use  in  a  statute  pro- 
viding that  no  party  to  a  civil  action  shall 
be  allowed  to  testify  in  any  action  where 
the  adverse  party  is  one  claiming  or  defend- 
ing as  "heir,  grantee,  or  devisee"  does  not 
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prerent  tbe  party  from  testifying  where  the 
adrerse  party  is  the  aesignee  of  a  chose  In 
action  of  the  deceased  person.  Indeed,  its 
Qse  between  the  words  "heir"  and  "devisee" 
wouid  indicate  rather  that  its  meaning  should 
foe  known  by  its  association,  and  that  It 
shonld  apply  exclusively  to  real  property. 
Elliott  y.  Shaw,  82  Ohio  St  431,  488. 

"A  grantee  is  one  who  has  transferred 
to  him  in  writing  the  exclusive  right  under 
the  patent  to  make  and  use,  and  to  grant 
to  others  to  make  and  use,  the  thing  pat- 
ented only  throughout  some  specified  part 
or  portion  of  the  Uulted  States.  Such  right 
must  be  an  exclusive,  sectional  right,  ex- 
cluding the  patentee  therefrom."  Potter  T. 
Holland  (U.  S.)  19  Fed.  Cas.  1154,  1157. 

Heirs  andiASsIgns  of  grantee* 

The  word  ''grantee,'*  as  used  In  a  mort- 
gage wherein  the  grantor's  wife  relinquished 
her  right  In  the  premises  to  the  grantee,  can- 
not be  construed  to  include  the  heirs  and 
assigns  of  the  grantee.  Allendorff  v.  Qau- 
gengigl,  16  N.  B.  283,  286,  146  Mass.  542. 

Mortsagee* 

"Grantee"  Is  a  word  of  well-known  sig- 
nification, and  means  the  purchaser  of  an 
estate.  A  mortgagee  is  held  not  to  be  a 
grantee,  within  the  meaning  of  an  act  au- 
thorizing the  owner  of  an  estate,  or  his 
grantee,  to  redeem  from  a  sale  under  exe- 
cution. Van  Rensselaer  y.  SherilT  of  Albany 
<N.  Y.)  1  Cow.  501,  502. 

As  representative. 

See  "Legal  Representative^';  "Represen- 
tative.'* 

ORAH TEE  OF  A  POWEB. 

The  term  "grantee  of  a  power**  is  used 
as  designating  the  person  in  whom  a  power 
is  vested,  whether  by  grant,  devise,  or  reser- 
vation. Gen.  St  Minn.  1894,  |  4361;  Rev.  St 
Wis.  18d8,  I  2158. 

ORAJffTOB. 

The  word  "grantor**  may  be  construed 
as  Including  every  person  from  or  by  whom 
an  estate  in  lands  passes  in  or  by  a  deed. 
Oomp.  Laws  Mich.  1897,  §  50,  subd.  5;  V.  S. 
1894,  5;  Pub.  St  N.  H.  1901,  p.  64,  c  2,  fi  16. 

The  word  "grantor"  may  be  construed  as 
Including  every  person  from  or  by  whom  any 
freehold  estate  or  Interest  passes  in  or  by 
any  deed.  Rev.  St  Wis.  1898,  ff  4971;  Ky. 
8t  1903,  I  461;  Rev.  Laws  Mass.  1002,  p.  88, 
e.  8,  f  5,  snbd.  3;  Rev.  St  Me.  1883,  p.  59,  c 
1«  I  6,  subd.  5;  Rev.  Code  Del.  1893,  p.  42,  c 
5,  I  1,  subd.  8. 

The  ancient  technical  definition  of  a 
grantor  was  he  who  transferred  the  property 


in  a  corporeal  hereditament  by  a  grant 
thereof.  In  its  more  modem  and  compre- 
hensive meaning.  It  signifies  one  who  con- 
veys land.  Dudley  v.  Sumner,  5  Mass.  488, 
47a 

The  word  "grantors,"  in  the  phrase 
"that  we,  the  grantors,  have  hereunto  set 
our  hands  and  seals,"  occurring  in  a  quit- 
claim deed,  is  not  to  be  understood  in  its 
strict  technical  sense;  for,  it  being  a  deed  of 
release,  the  word  was  undoubtedly  intended 
to  refer  to  all  persons  who  signed  the  deed. 
Hence  it  was  sufficient  to  show  that  the  seal 
attached  was  the  seal  of  all  the  signers, 
though  two  of  them  had  only  a  dower  in- 
terest in  the  land.  Tasker  v.  Bartlett  59 
Mass.  (5  Gush.)  359,  865. 

Assignee. 

The  term  "grantor**  being  the  proper  and 
customary  word  to  designate  the  party  who 
conveys  by  deed,  an  assignee,  when  he  con- 
veys any  trust  property  by  deed,  is  properly 
and  accurately  described  as  the  grantor  in 
the  deed,  and  he  is  such  a  grantor  within 
the  statute  providing  that  as  between  the 
grantor  and  grantee  of  any  property,  when 
there  is  no  express  agreement  in  writing 
as  to  which  shall  pay  the  taxes  that  may 
be  assessed  thereon  of  the  property  as  con- 
veyed on  or  after  the  1st  day  of  January, 
then  the  grantor  shall  pay  the  taxes  thereon 
for  that  year.  Carey  v.  Foster,  61  Pac. 
206,  207,  7  Wyo.  216. 

Hnsband  of  srantor. 

A  husband.  Joining  in  a  deed  of  his 
wife's  property  which  contains  the  words 
"grant,  bargain,  and  sell,"  is  as  much  bound 
by  the  statutory  covenant  ais  though  he  was 
an  owner  in  fee.  In  contemplation  of  the 
statute  he  was  a  grantor,  and  as  much  bound 
by  his  statutory  covenant  as  If  he  owned 
the  land.  Pratt  v.  Eaton,  65  Mo.  157,  161, 
165. 

Pub.  St  c.  120,  fi  6,  authorizing  the 
acknowledgment  of  deeds  by  the  grantors, 
or  one  of  them,  and  chapter  3,  fi  8,  providing 
that  the  word  "grantor"  may  include  every 
person  by  whom  a  freehold  estate  or  in- 
terest passes  by  deed,  authorize  a  husband, 
before  issue  bom,  to  acknowledge  a  deed 
by  his  wife  of  her  separate  land.  Hayden 
V.  Peirce,  43  N.  B.  119, 120,  165  Mass.  859. 

Vendor  distingnislied. 

See  "Vender — Vendor.** 


ORAITTOR  OF  A  POWEB. 

The  "grantor  of  power^  is  used  as  des- 
ignating the  person  by  whom  a  power  is 
created,  whether  by  grant  or  devise.  Gen. 
St  Minn.  1894»  I  4361;  Rev.  St  Wis.  1898,  I 
2158. 
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GRANULATED. 

The  phrase  '*graiialated  linoleum  compo- 
sition" may  mean  linoleum  composition 
which  has  been  separated  into  grains,  or  it 
may  mean,  not  a  material  which  has  been 
granulated,  but  that  particular  composition 
in  a  thorough  state  of  combination  from 
which  granulated  linoleum  is  made,  as  dis- 
tinguished from  the  somewhat  differently 
constituted  composition  from  which  linoleum 
cement  is  made.  Thus,  in  construing  the 
language  in  a  claim  for  a  patent,  as  it  is 
susceptible  of  either  of  two  constructions, 
its  meaning  must  be  read  in  the  light  of 
the  actual  condition  of  things,  and,  if  tech- 
nical, be  giTen  the  meaning  by  which  it 
would  be  understood  by  those  skilled  in  the 
art  Melvin  y.  Thomas  Potter  Sons  &  Co. 
(U.  S.)  91  Fed.  151,  164. 

"Granulated  tobacco,"  as  used  in  Rev. 
St  U.  S.  S  3368,  par.  2,  is  a  term  unknown 
in  the  tobacco  business,  and,  since  it  has  no 
definite  meaning  among  tobacco  dealers, 
while  the  term  "snuff"  has  such  a  meaning, 
granulated  tobacco  must  be  held  to  be  some 
species  of  chewing  or  smoking  tobacco,  and 
not  synonymous  with  snuff.  Venable  T. 
Richards  (U.  S.)  28  Fed.  Cas.  1144,  1115. 

GRAPEVINES. 

A  contract  requiring  a  party  to  plant 
grapevines  should  be  construed  to  mean 
indifferently  either  cuttings  or  rooted  plants, 
according  to  the  common  usage.  The  word 
is  so  indiscriminately  used  in  common  usage, 
and  may  mean  either,  and,  as  both  cut- 
tings and  rooted  plants  are  used  in  planting 
vineyards,  the  party  was  at  liberty,  under 
the  contract,  to  use  either.  Remy  v.  Olds 
(Cal.)  34  Pac.  216,  218,  21  L.  R.  A.  646. 

GRAPHIC  SLATE. 

Drawing,  or  graphic,  slate  Is  a  soft  kind 
of  slate,  containing  carbon,  which  is  used 
for  pencils.  Plastic  Fireproof  Construction 
Co.  y.  City  and  County  of  San  Francisco  (U. 
S.)  97  Fed.  620,  623. 

GRASS. 

The  term  "grass**  means  the  flora  grow- 
ing in  a  meadow  before  it  is  severed,  and 
is  therefore  distinguished  from  the  term 
"hay,"  which  is  the  grass  after  It  is  severed 
and  cured.  An  allegation,  however,  in  a  suit 
for  the  conversion  of  grass  and  hay,  did  not 
necessarily  import  a  joinder  of  two  causes 
of  action,  one  relating  to  real  estate  and 
the  other  to  personalty,  since  cases  may 
arise  where,  even  before  severance,  grass 
belongs  to  persons  other  than  the  owner  of 
a  fee,  or  even  the  owner  of  a  possessory 
estate  thereiny  which  ownership   may   de- 


pend on  contract  Reed  y.  McRill,  69  N. 
775,  41  Neb.  206.  See,  also,  Baumgartxier 
v.  Sturgeon  River  Boom  Co.,  79  N.  W.  5661, 
567,  120  Mich.  321. 

Hay  is  grass  cut  and  cured  for  fodder, 
and  so  the  words  "grass  standing  in  tbe 
field,"  in  a  statute  defining  arson,  may  well 
include  haystacks.  State  ▼•  Harvey,  42  8.  W» 
39,  141  Mo.  343. 


GRATES. 

In  a  colloquial  sense  to  refer  or  speak  of 
"the  grates  of  the  engine"  would  be  under- 
stood not  to  mean  any  part  of  that  particular 
contrivance  by  which  the  steam  itself  is  ap- 
plied to  the  wheels,  but  as  one  of  the  com- 
pouent  parts  which  go  to  make  up  and  coixi- 
plete  a  machine  in  position  to  propel  railroad 
cars  by  steam,  and  an  allegation  that  an  en- 
gine was  defective  and  dangerous  was  broad 
enough  to  cover  a  defect  in  the  grates. 
Brown  y.  Benson,  29  8.  B.  216,  217,  101  Oa. 
763. 

GRATUITOUS. 

Without  valuable  or  legal  consideration  ; 
a  term  applied  to  deeds  of  conveyance.  In 
old  English  law,  voluntary,  without  force, 
fear,  or  favor.    Black,  Law  Diet 

A  gratuitous  bailment  is  a  bailment  for 
the  sole  benefit  of  the  bailor.  Prince  v.  Ala- 
bama State  Fair,  17  South.  449,  460,  106  Ala. 
340,  28  L.  R.  A.  710. 

OBATUITOUS  BAHJffENT. 

"Gratuitous  bailment"  is  a  term  used  to 
designate  a  depositum  or  naked  bailment  In 
which  tliere  is  no  change  but  to  the  deposi- 
tory. Foster  ▼.  Essex  Bank,  17  Mass.  479, 
499,  9  Am.  Dec.  16& 

GRATUITOUS  OOimftAOT. 

A  gratuitous  contract  is  defined  to  be  one 
the  object  of  which  Is  the  benefit  of  the  per- 
son with  whom  it  is  made,  without  any  profit 
received  or  promised  as  a  consideration  for 
it,  as,  for  example,  a  gift  Georgia  Peniten- 
tiary Co.  V.  Nelms,  66  Ga.  499,  606,  88  Am. 
Rep.  793  (quoting  Bouv.). 

GRATUITOUS  DEPOSIT. 

A  gratuitous  deposit  is  a  deposit  for 
which  the  depositary  receives  no  considera- 
tion beyond  the  mere  possession  in  the  thing 
deposited.  Civ.  Code  Cal.  1903,  S  1851.  Rev, 
St  Qkl.  1903,  §  2844 ;  Rev.  Codes  N.  D.  1899,  | 
4020;  Civ.  Code  S.  D.  1903,  |  1372. 

GRATUITY. 

"Gratuity,**  as  used  in  Rev.  St  I  6501 
[U.  8.  Comp.  St  1901,  p.  3709],  providing  for 
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the  punishment  of  erery  officer  of  the  Unit- 
ed States  who  asks,  accepts,  or  receives  any 
money,  or  any  contract,  promise,  ondertak- 
tDg,  obligation,  gratuity,  or  security  for  the 
payment  of  money,  or  for  the  delivery  or 
conveyance  of  anylhlng  of  value,  etc.,  is  lim- 
ited by  the  words  **for  the  payment  of  money, 
or  for  the  delivery  or  conveyance  of  anything 
of  value."  United  States  v.  Kessel  (U.  S.)  62 
Fed.  57,  5a 

GRAVE  OPENING. 

The  term  *'grave  openings"  can  only  be 
construed  as  referring  to  graves,  and  not  to 
cemetery  lots.  Thus,  In  a  contract  In  which 
It  was  agreed,  on  the  sale  of  land  to  a  ceme* 
tery  association,  that  the  purchaser  should 
have  $40  for  each  lot  of  400  square  feet,  and 
a  proportionate  sum  for  larger  or  smaller 
lots,  which  the  association  should  dispose  of 
for  burial  purposes,  and  $3  for  each  "grave 
opening,"  until  the  lands  had  been  sold  for 
cemetery  purposes  only.  It  was  held  that 
the  term  was  limited  to  a  single  grave  sold, 
and  not  to  Include  graves  on  lots  sold.  Ben- 
net  V.  Washington  Cemetery,  62  N.  Y.  Supp. 
87,  88,  47  App.  Dlv.  866. 

GRAVEL 

As  goods,   wares,   or  merchandise,   see 
"Goods." 

The  meaning  of  the  words  "gravel  and 
sand,"  in  a  deed  from  a  town  reserving  the 
right  to  enter  on  the  land  and  take  sand  and 
gravel  for  the  purpose  of  making  and  repair- 
ing highways,  is  to  be  determined  by  evi- 
dence to  prove  the  meaning  of  the  words  as 
generally  understood  in  such  locality.  Brown 
T.  Brown,  49  Mass.  (8  Mete.)  573,  576. 

In  St  1849,  c  487,  |  1,  authorizing  the 
selectmen  of  a  town  to  select  and  lay  out  a 
lot  of  land  for  a  gravel  pit  for  the  purpose  of 
securing  earth  and  gravel  to  be  used  in  the 
repair  of  roads,  "earth  and  gravel"  should  be 
construed  to  Include  any  earth,  gravel,  or 
stones  suitable  for  use  in  repairing  and  con- 
structing roads,  and  capable  of  being  dug  out 
of  the  ground  and  removed  by  ordinary  exca- 
vation. The  words  "earth  and  gravel"  are 
not  to  be  taken  with  such  extreme  strictness 
as  to  require  that  the  gravel  should  be  screen- 
ed or  that  the  question  should  be  raised  and 
decided  Judicially  how  large  a  piece  of  gravel 
or  stone  may  be  Included  in  the  general  de- 
scription of  earth  and  gravel.  Hatch  v. 
Hawkes,  126  Mass.  177,  181. 

To  "gravel  a  street"  is  to  cover  the  sur- 
face of  a  street  already  existing  with  some 
durable  substance,  and  is  not  authorized  by 
an  act  authorizing  the  widening  of  a  street 
Wllcoxon  V.  City  of  San  Luis  Obispo,  85  Pac, 
988,  989,  101  CaL  508. 


Act  Nov.  28,  1883,  fi  8,  authorizing  the 
dty  of  Olympia  to  "curb,  grade,  and  gutter" 
its  streets,  and  to  levy  a  special  tax  tq  pay 
the  expenses  of  the  "graveling  and  paving" 
said  streets,  construed  to  Include  "curbing, 
paving,  and  guttering"  the  street,  and  hence 
the  statute  authorized  a  special  assessment 
therefor.  McNair  v.  Ostrander,  23  Pac.  414, 
416,  1  Wash.  St  lia 

GRAVEYARD. 

See  "Family  Graveyard.** 
Land  used  exclusively  as  graveyard,  see 
"Exclusively  Used." 

By  Code  1854,  a  graveyard  was  defined 
to  be  a  place  where  the  bodies  of  six  or  more 
persons  are  buried.  City  of  Stockton  ▼.  We- 
ber, 88  Pac.  332,  333,  98  Cal.  433. 

OBAVETARD  INSUBANOE  OOMPANT. 

"Graveyard  Insurance  company"  is  a 
term  employed  to  designate  an  Insurance 
company  engaged  in  the  business  of  Issuing 
wagering  policies,  etc.  Appeal  of  McCarty, 
4  Atl.  925,  927,  110  Pa.  379. 

GRAVING  DOCK. 

A  graving  or  dry  dock  is  a  water-tight 
chamber  fitted  with  timber  or  iron  gates, 
which  are  shut  against  the  tide  after  the 
vessel  has  entered  for  the  purpose  of  being 
inspected  or  repaired.  When  admitted,  she  is 
placed  on  certain  blocks  in  the  center  of  the 
dock,  and  as  the  tide  recedes  the  water  is 
let  out  until  it  is  level  with  low  water, 
and,  if  it  becomes  necessary  for  examination 
or  repair,  the  water  below  low  tide  is  gen- 
erally pumped  out  by  steam,  and  the  vessel 
must  be  continually  shored  up  as  the  process 
of  emptying  is  carried  on,  that  she  may  be 
kept  on  an  even  keel  and  prevented  from 
straining  or  careening ;  and,  notwithstanding 
a  vessel  during  inspection  may  rest  high  and 
dry  on  the  bottom  of  the  dock,  and,  indeed, 
ships  and  other  water  craft  are  frequently 
thus  left  alongside  a  wharf  on  the  recession 
of  the  tide,  yet  when  a  vessel  enters  a  dry  or 
graving  dock  she  floats  In,  and  when  she 
leaves  it  she  floats  out  The  Yidal  Sala  (U. 
S.)  12  Fed.  207,  211. 

GRAVITY  SYSTEM. 

The  term  "gravity  system,**  as  applied 
to  sewer  drainage,  means  a  system  In  which 
gravitation  alone  is  depended  upon  for  the 
discharge  of  sewage.  McChesney  v.  Village 
of  Hyde  Park,  87  N.  B.  858,  861,  151  111.  634. 

GRAVITY  YARD. 

Where  a  switch  track  is  constructed  on 
a  downgrade  for  a  certain  distance,  and  from 
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there  on  on  a  level,  so  that  can 
by  allowing  them  to  run  down 
thereby  saving  the  handling  of 
motive,   such   arrangement   is  kno 
"gravity  yard."    Haeeley  v.  Winona 
R.  Co.,  46  Minn.  283,  234^  48  N.  W.  1< 
Am.  St  Be]^  22a 

GRAY. 

The  term  "gray  mare^  mule,''  when  used 
in  an  indictment  charging  the  stealing  of  a 
gray  mare  mule,  is  sufficient  to  designate  an 
iron  gray  mare  mule,  or  dark  iron  gray  mare 
mule;  and  hence  proof  that  the  mule  stolen 
is  of  the  la£ter  description  does  not  consti- 
tute a  variance.    State  v.  Hill«  65  Mo.  84. 

GREASE. 

Grease  may  Include  oily  or  unctuous 
matter  of  any  kind,  and  where  vaseline, 
which  is  one  of  the  solvents  used  in  produc- 
ing a  pomade,  which  is  admittedly  an  en- 
fleurage  grease,  and  vegetable  oils,  are  used 
in  making  enfleurage  grease,  inasmuch  as 
the  pomade  is  a  grease  in  its  physical  char- 
acter in  the  same^  sense  as  vaseline,  it  is  ad- 
missible free  of  duty  as  enfleurage  grease, 
within  the  tariff  act  of  1894.  United  States 
V.  Dodge  (U.  S.)  94  Fed.  481,  482. 

GREAT. 

Webster  defines  "great"  to  be  "more 
than  ordinary  in  degree;  very  considerable 
in  degree;  as  to  use  great  caution;  to  be  in 
great  pain."  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Smith,  28  S.  W.  520,  522,  87  Tex.  848. 

GREAT  BODILT  HARM. 

''Great  bodily  harm"  means  "great  bod- 
ily injury."  State  v.  West,  12  South.  7,  9, 
45  La.  Ann.  14. 

"Great  bodily  harm*'  is  interchangeable 
or  synonymous  with  "serious  bodily  harm," 
as  used  in  a  statute  relating  to  self-defense. 
The  word  "serious,"  when  used  to  define  the 
degree  of  bodily  harm  or  Injury  apprehended* 
requires  and  implies  as  high  a  degree  as 
''great"  The  latter,  as  used  In  a  statute, 
means  high  in  degree  as  contradistinguished 
from  trifling.  Such,  likewise,  is  the  meaning 
of  "serious,"  when  used  in  the  same  connec- 
tion. The  definition  given  by  lexicographers 
of  the  word  "serious"  is  "important,  weighty, 
momentous,  and  not  trifiing."  Lawlor  y. 
People,  74  Dl.  228,  231. 

The  adjective  "great,"  as  used  in  con- 
nection with  "bodily  harm,"  as  "great  bodily 
harm,"  authorizing  the  use  of  self-defense 
on  apprehension  thereof,  is  not  synonymous 
with  "enormous."  The  word  "enormous" 
has  more  intensity  and  deeper  color  of  ex- 


pression than  the  word  "great,"  and  thua^ 
hen  the  court  used  the  4»hrase  "great  oi 
iormous  bodily  harm,"  it  muat  have  in- 
led  a  higher  degree  of  meaning  and  some- 
more  than  could  have  been  experienced 
>y  ^^li^t,"  which  rendered  the  charge  er- 
neouSV^cDonald  v.  State,  14  S.  W.  487, 
488^  89  Tenn.  161. 

"Great  bodily  harm,"  in  the  law  of  self- 
defense,  means  something  more  than  mere 
slight  injury,  like  a  simple  assault  and  bat- 
tery, from  which  only  a  slight  injury  is  like- 
ly to  be  suffered.  It  means  a  serious  and 
severe  injury  of  a  greater  degree.  Boykin 
Y.  People,  22  Oolo.  503,  45  Pac  419,  422. 

GREAT  BODILT  INJURY. 

The  words  "great  bodily  injury,**  as  used 
in  the  Criminal  Ck>de,  imply  an  injury  of  a 
graver  and  more  serious  character  than  an 
ordinary  battery.  Murphey  v.  State,  61  N. 
W.  491,  492,  43  Neb.  34;  State  v.  Murdy,  47 
N.  W.  867,  871,  81  Iowa,  603;  Whitner  v. 
State,  64  N.  W.  704,  705,  46  Neb.  144;  Smith 
V.  State,  78  N.  W.  1059,  1060,  58  Neb.  531; 
Likens  v.  State,  88  N.  W.  506,  507,  63  Neb. 
249. 

"Great  bodily  injury,"  as  used  in  crim- 
inal law,  means  a  great  bodily  Injury,  as 
distinguished  from  one  that  is  slight  or  mod- 
erate, such  as  would  ordinarily  be  inflicted 
by  an  assault  and  battery  with  the  hand  or 
fist  without  a  weapon.  Rogers  v.  State,  29 
S.  W.  894,  895,  60  Ark.  76,  31  L.  B.  A.  465, 
46  Am.  St  Bep.  154. 

The  expression  "great  bodily  injury"  ia 
equivalent  to  the  expression  "great  bodily 
harm."  Terre  Haute  Electric  By.  Oo.  t. 
Lauer,  52  N.  B.  70%  706,  21  Ind.  App.  466. 

GREAT  OARE  OR  DHJOENOE. 

"High  or  great  diligence"  is,  of  course^ 
extraordinary  diligence,  as  that  which  very 
prudent  persons  take  of  their  own  concerns. 
Union  Pac.  By.  Co.  v.  Bollins,  5  Kan.  167, 
180. 

"High  or  great  diligence"  is  that  with 
which  prudent  persons  take  care  of  their  own 
concerns.  It  differs  from  "common  or  or^ 
dinary  diligence,"  which  is  that  which  men 
in  general  exert  with  respect  to  their  own 
concerns,  or  "slight  diligence,"  which  Is  that 
with  which  persons  of  less  than  common  dili- 
gence, or,  indeed,  of  any  prudence  at  all, 
take  care  of  their  own  concerns.  Litchfield 
V.  White,  7  N.  Y.  (8  Seld.)  438,  442,  57  Am. 
Dec.  534. 

"Great  care"  Is  that  degree  of  care  naaal- 
ly  bestowed  upon  the  matter  in  hand  by  the 
most  competent,  prudent,  and  careful  class 
of  persons  engaged  in  the  business  to  which 
such  matters  belong,  no  matter  how  few 
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such  persons  may  be,  If  they  are  numerous 
enough  to  have  a  recognized  existence  as  a 
class.  Great  care,  therefore,  Is  care  greater 
than  that  usually  bestowed  by  persons  of  or- 
dinary prudence  under  like  circumstances. 
Gulf,  C.  &  S.  F.  Ry.  Co.  t.  Smith,  28  8.  W. 
520,  522,  87  Tex.  348. 

As  compared  with  other  kinds  of  busi- 
ness, the  care  required  of  ti*legraph  com- 
panies may  be  called  "great  care,"  wnlch 
term,  while  meaning  really  the  same,  is  va- 
riously stated  as  "due  and  reasonable  care," 
"ordinary  care  and  vigilance,"  "reasonable 
and  proper  care,"  "reasonable  degree  of 
care  and  diligence,"  "care  and  diligence  ade- 
quate to  the  business  which  they  undertake," 
"with  skill,"  and  "with  care  and  attention, 
and  a  high  degree  of  responsibility."  Fowler 
7.  Western  Union  Telegraph  Co.,  15  Atl.  29, 
31,  80  Me.  381,  6  Am.  St  Rep.  211. 

The  words  "great  care  and  diligence," 
as  used  In  the  statute  requiring  telegraph 
companies  to  exercise  great  care  and  dili- 
gence in  the  transmission  and  delivery  of 
messages,  includes  the  employment  of  proper 
instruments  and  competent  operators.  West- 
em  Union  Telegraph  Co.  v.  Cook  (U.  S.)  61 
Fed.  624,  628,  9  C.  C.  A.  680;  Hart  v.  West- 
em  Union  Telegraph  Co.,  6  Pac.  637,  639,  66 
CaL  579,  56  Am.  Rep.  119. 

Great  care  or  diligence  is  such  as  per- 
sons of  ordinary  prudence  usually  exercise 
about  their  own  affairs  of  great  Importance. 
Rev.  Codes  N.  D.  1899,  fi  5109;  Rev.  St  Okl 
1903,  fi  2782. 

OBEAT  PERSONAI.  INJUBT. 

"Great  personal  injury,"  as  used  In 
Comp.  Laws,  §  692,  providing  that  a  homi- 
cide is  Justifiable  when  committed  in  lawful 
defense,  when  there  is  reasonable  ground  to 
apprehend  a  design  to  do  some  great  per^ 
sonal  injury,  and  there  is  imminent  danger 
of  such  design  being  accomplished,  means 
something  more  than  apprehension,  however 
Imminent,  of  a  mere  battery  not  amounting 
to  a  felony.  Territory  v.  Baker»  13  Pac  30, 
40,  4  N.  M.  (Gild.)  236. 

OBEAT  PONDS. 

Natural  ponds»  exceeding  10  acres  in  ex- 
tent, which  have  not  been  devoted  by  tne 
proprietors  to  the  artificial  cultivation  or 
maintenance  of  useful  fishes,  are  "great 
pondfl,"  the  fish  in  which  may  be  lawfully 
taken  by  one  who  obtains  lawful  access  to 
the  ponds,  according  to  the  Maine  colonial 
ordinance.  Barrows  v.  McDermott,  73  Me. 
441,  447,  450,  451. 

The  term  "great  ponds"  was  given  in 
the  colonial  ordinance  of  Massachusetts  of 
1641-47  to  ponds  containing  more  than  10 
aeret;  the  ordinance  pcohlbiting  towns  from 
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such  ponds,   and  providing 
Id  be  free  to  the  public  for  fish- 
Lamprey  V.  Metcalf,  53 
1141,  52  Minn.  181,  18  L.  R.  A. 
St  Rep.  541. 

•  "Great  ponds,"  within  the  meaning  of 
a  statute  making  ponds  of  a  certain  size  not^ 
appropriated  by  private  persons  prlop'^fo^a^ 
certain  date  public  property,  to  U^^|^M> 
mon  use,  includes  all  pond^^|^|^eslg- 
nated  description,  whetl^^flHpi^ume  in- 
cluded within  the  te^l^HBtedtp  a  town 
or  to  any  body  of  pt^jftfttof^ihe  planta- 
tion of  a  town.  Inhabitan|^f  West  Rox- 
bury  V.  Stoddard,  89  ^^Ir^  Allen)  158. 

OBEAT  PB: 

2  Rev.  St  iT  330,  |  81,  authorizing  a 
sale  of  property  held  in  common  where  it  ap- 
pears that  the  premises  are  so  circumstanced 
that  a  partition  cannot  be  made  wiuiout 
great  prejudice  to  the  owners,  will  not  Justify 
a  decree  of  sale  where  the  aggregate  amount 
of  the  benefits  to  the  parties  from  a  sale,  in- 
stead of  an  actual  partition,  will  be  small  in 
reference  to  the  value  of  the  property  of 
which  a  partition  or  sale  is  sought  The 
statute  refers  to  comparative  prejudice  to  the 
owners  between  the  actual  partition  and  a 
sale  of  the  property,  so  that  if  either  a  par- 
tition or  a  sale  will  be  greatly  prejudicial  to 
the  owners,  compared  with  the  use  of  the 
property  in  common,  still  an  actual  partition 
must  be  made,  unless  the  injury  to  the  in- 
terests of  the  owners  collectively  in  reference 
to  the  rights  of  each  in  the  common  property 
will  be  much  greater  by  an  actual  partition 
than  by  a  sale.  Smith  v.  Smith  (N.  X.)  10 
Paige^s  Oh.  470,  474. 

OBEAT  BOADS. 

The  term  "great  roads"  Is  commonly 
used  to  designate  main  or  principal  roads  or 
highways.  Bx  parte  Withers  (S.  C.)  3  Brev. 
83,  86;  State  v.  Mobley  (S.  0.)  1  McMuL  28^ 
30. 

OBEAT  SEAZi. 

There  is  no  ambiguity  in  the  word  "great 
seal."  It  is  a  seal  of  a  nation  and  not  of  a 
state,  no  matter  whether  the  government  be 
a  monarchy  or  a  republic,  and  all  courts  are 
bound  Judicially  by  this  insignia  of  nation- 
ality. It  is  authentic  per  se.  Phillips  v. 
Lyons,  1  Tex.  392,  393. 

OBEAT  WASTE  OF  PBOPEBTY. 

The  "great  waste  of  property"  mentioned 
in  the  rule  that  work  to  prevent  great  waste 
of  property  is  a  work  of  necessity  within 
the  meaning  of  a  Sunday  law  prohibiting 
Sunday  work,  but  excepting  works  of  neces- 
sity, must  not  be  understood  aa  necessarily 
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meaning  property  of  great  value.  The  cir- 
cumstances and  financial  condition  of  the 
owner,  and  the  yalue  to  him  and  his  need  of 
the  property,  are  to  be  considered  in  deter- 
mining the  true  application  and  meaning  of 
the  phrase.  Johnson  y.  People,  42  IlL  App. 
594,  599. 

OBEATEB  PART  IN  INTEBEST. 

Gen.  St  c  148,  fi  2,  proyiding  that  the 
proprietors  of  meadow  and  swamp  lands,  or 
the  "greater  part  of  them  in  interest,"  may 
apply  by  petition  to  the  superior  court  for 
the  improvement  of  the  lands,  means  "pro- 
prietors having  the  greatest  interest  in  value, 
and  not  to  those  owning  the  largest  terri- 
torial area."  Henry  ▼•  Thomas,  119  Mass. 
683. 

OBEATEB  SUM. 

The  words  "greater  sum/*  in  a  statute 
providing  that  in  civil  actions  in  a  Justice's 
court,  where  defendant  tenders  plaintiff  judg- 
ment for  a  specific  amount,  plaintiff  shall  not 
recover  attorney  fees  or  other  costs  subse- 
quent to  such  tender,  unless  he  shall  recover 
on  a  trial  of  the  action  a  greater  sum  than 
that  tendered,  means  a  sum  actually  greater 
than  the  tender;  and  therefoi*e  interest  on 
the  latter  amount  between  the  date  of  the 
tender  and  that  of  the  recovery  is  not  to  be 
deducted  from  the  amount  recovered,  at 
least  where  It  does  not  appear  that  the  Jury 
Included  interest  in  the  verdict  Erd  v.  N. 
W.  R.  Co.,  41  Wis.  65.  69. 

OBEATEST  KUMBEB  OF  VOTES. 

Under  St  6  &  6  Wm.  IV,  c.  75.  fi  35, 
providing  that  in  municipal  elections  such 
persons  "as  shall  have  the  greatest  number 
of  votes  shall  be  deemed  to  be  elected," 
where  the  party  receiving  a  majority  of  the 
votes  cast  was  disqualified,  such  fact  being 
known  to  the  voters  at  the  time  they  cast 
their  votes,  the  votes  cast  for  such  person 
were  deemed  to  be  the  same  as  if  not  voted 
at  all  or  voted  for  a  nonexistent  person,  and 
the  candidate  receiving  the  next  greatest 
number  of  votes  was  deemed  to  have  re- 
ceived the  greatest  number  of  votes,  within 
the  meaning  of  the  act  Begina  t.  Ck>aks, 
8  Bl.  &  Bl.  249,  254. 

GREEN  GRAIN. 

"Green  grain  in  the  ground,"  as  used  in 
a  contract  for  the  sale  of  land,  reserving  the 
green  grain  in  the  ground,  means  "the  whole 
of  the  crop,  grain  and  straw.  It  is  an  en> 
tirety.  and  cannot  be  separated  into  its  com- 
ponent parts.  Under  the  contract  the  ven- 
dors are  entitled  to  the  crop  in  its  largest 
sense."  Hendrickson  v.  Ivins,  1  N.  J,  Eq. 
(Saxt)  562,  57a 


GREEN  SUGAR. 

The  words  "green  sugar^  Include  both 
concentrated  molasses  and  concentrated  me- 
lado  or  syrup.  Belcher  v.  Linn,  65  U.  8.  (24 
How.)  508,  518.  16  L.  Ed.  754. 

GREENBACKS. 

"Greenbacks"  is  but  a  nickname  orig- 
inally ;  a  slang  word,  derived  from  the  color 
of  the  engraving  on  the  backs  of  the  cur^ 
rency  so  denominated,  and  not  either  the  le- 
gal designation  or  a  proper  description  of 
money  alleged  to  have  been  feloniously  taken. 
The  fact  that  the  word,  from  its  conveniency, 
came  into  common  use,  does  not  make  it  by 
itself,  without  connection  with  something 
else  indicating  the  notes  called  by  that  name, 
a  proper  designation  for  them  in  an  indict- 
ment   Wesley  v.  State.  61  Ala.  282,  287. 

"One  $10  treasury  note  of  the  United 
States,  usually  called  a  'greenback.'  and  one 
$10  national  bank  bill,  usually  called  a 
'greenback.' "  is  a  sufficient  description  in  an 
indictment  for  larceny.  Sallie  ▼.  State,  89 
Ala.  G91. 

As  bank  notes. 

"Currency  issued  by  or  under  the  author- 
ity of  the  United  States,  and  so  called  from 
the  back  of  the  notes  being  of  a  green  color. 
The  term  is  more  frequently  applied  to  Unit- 
ed States  treasury  notes  issued  by  the  gov- 
ernment, but  is  also  sometimes  used  to  des- 
ignate the  national  currency  or  bank  notes 
Issued  under  its  authority."  Levy  v.  State, 
79  Ala.  259,  261. 

"Greenbacks"  is  a  term  sometimes  em- 
ployed to  denote  national  bank  bills,  as  well 
as  United  States  treasury  notes.  Duvall  v. 
State.  63  Ala.  12.  17. 

As  onrrenoy  of  United  States. 

The  term  "greenbacks"  is  used  to  des- 
ignate a  certain  species  of  the  currency  of 
the  United  States.  Evidence  of  the  stealing 
of  "greenbacks"  is  sufficient,  under  an  indict- 
ment charging  the  larceny  of  currency  of  the 
United  States.  Gady  v.  State,  8  South.  429, 
430.  83  Ala.  51. 

"Greenback  currency,"  as  used  in  a  note 
payable  in  greenback  currency,  means  the 
same  as  United  States  currency  or  legal  ten- 
der notes,  and  is  of  the  same  validity  as  if 
the  term  "dollars"  alone  had  been  used. 
Greenback  money  or  currency  is  not  defined 
by  law,  and  if  we  refer  to  the  common  use  of 
the  term  "greenback"  we  find  it  applied  to 
the  issues  of  currency  circulated  by  the  gov- 
ernment during  the  late  Rebellion.  Burton 
V.  Brooks,  25  Ark.  215,  216. 

As  treasury  notes. 

The  term  "greenback"  is  the  popular  and 
almost  exclusive  name  applied  to  almost  all 
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United  States  treasury  votes,  and  Is  not  ap- 
plied to  any  other  species  of  paper  currency ; 
and,  this  being  the  case,  it  is  as  certain  in 
the  description  of  property  stolen  as  if  the 
phrase  "treasury  notes"  had  been  used. 
Hickey  y.  State,  23  Ind.  21«  28. 

United  States  notes,  which  are  public, 
and  not  private,  obligations,  proyided  for 
by  acts  of  Congress,  are  commonly  known  as 
"greenbacks,"  a  particular  and  distinct  kind 
of  obligation  of  the  United  States.  United 
States  y.  Howell  (U.  S.)  64  Fed.  110,  114. 

Where,  in  an  action  to  recoyer  for  the 
services  of  an  attorney,  witnesses  as  to  the 
value  of  such  services  testify  "that  the  serv- 
ices were  worth  $1,000  in  greenbacks,  or  $500 
in  coin,"  the  term  "greenbacks"  is  intended 
to  designate  treasury  notes  of  the  United 
States,  made  by  act  of  Congress  a  legal  ten- 
der in  payment  of  debts,  and  the  term  "coin" 
to  signify  coin  of  the  United  States,  also 
made  a  legal  tender.  Greenbacks  are  law- 
ful money.  They  are  a  legal  tender  for  al 
debts,  and  are  therefore  a  legal  standard  for 
the  measurement  of  values  in  all  other  law- 
ful money,  and  of  all  commodities  bought 
and  sold,  services  rendered,  etc.  Spencer  v. 
Prindle,  28  Cal.  276.  277,  270. 

GRIEVANCE. 

"Grievance,"  as  used  in  Act  1851,  fi  27, 
authorizing  a  complaint  to  be  filed  in  the 
court  of  quarter  sessions  for  any  grievance 
in  consequence  of  any  ordinance,  means  an 
Injury,  a  wrong  done,  or  that  which  causes 
a  ground  of  complaint  because  it  is  unjust 
or  oppressive;  and  hence  an  ordinance  com- 
pelling property  owners  to  remove  a  newly 
constructed  sidewalk  and  replace  it  with  a 
narrower  one  constituted  a  grievance.  Ap- 
peal of  Borough  of  Charters  (Pa.)  8  Atl.  181- 
182. 

A  "grievance,"  to  give  a  person  a  right 
to  an  appeal  from  the  decision  or  doings  of 
any  school  committee,  district  meeting,  or 
trustees,  does  not  imply  a  wrong  growing 
out  of  some  infraction  of  law  or  a  litigated 
question  of  right  A  deprivation  of  scho61 
privileges  Is  a  grievance.  Appeal  of  Cot- 
trell,  10  R.  I.  616,  616. 

GRINDSTONE. 

The  term  "grindstone,"  as  used  in  a  dec- 
laration in  tort  for  the  conversion  of  one 
grindstone,  would  include*  not  only  the  stone, 
but  the  frame  and  hangings,  which  are  nec- 
essary for  its  use.  Patterson  y.  Dudley,  78 
Mass.  (12  Gray)  876^ 

GRIST. 

"Grist  work"  is  the  grinding  of  grain  by 
a  miller  for  toll  for  farmers  in  the  nelghbor- 
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hood,  the  doing  of  which  characterized  the 
old-fashioned  gristmill.  Sparks  Mfg.  Co.  v. 
Town  of  Newton,  41  AU.  385,  403,  67  N.  J. 
Eq.  367. 

GBISTMUX. 

The  term  "gristmill,"  as  used  in  a  fire 
insurance  policy,  insuring  the  contents  of  a 
flouring  mill,  and  prohibiting  the  buildings 
from  being  used  for  the  purpose  of  a  "grist- 
mill," should  be  construed  to  Include  a  kiln- 
drjring  com  meal  mill,  which  is  not  an  inci- 
dental part  of  the  flouring  mill.  The  term 
rgrlstmlir*  is  a  general  term,  comprehending 
all  kinds  of  mills  for  grinding  corn  for  food. 
A  com  meal  mill  belongs  to  a  particular  class 
of  gristmills,  the  use  of  which  may  be  a  dis- 
tinctive business  of  itself,  and  if  the  kiln- 
drying  com  meal  apparatus  be  not  an  inval- 
uable and  essential  part  of  the  com  meal 
mill,  the  latter  may  or  may  not  have  that 
appendage.  At  this  day  there  should  be  no 
uncertainty  as  to  the  distinctiye  significance 
of  the  terms  "flouring  mill"  and  "gristmill," 
which  are  words  of  common  use.  A  flour- 
ing mill,  in  its  most  restrictive  sense,  is,  to 
say  the  least,  a  mill  used  for  grinding  one 
kind  of  grain  for  food,  to  wit,  wheat.  Flour 
is  the  product  of  grain,  both  ground  and  bolt- 
ed; while  meal  is  the  pulverized  grain, 
ground,  but  not  bolted.  The  making  of  flour, 
therefore,  consists  in  grinding  the  grain  and 
bolting  the  meal,  while  the  making  of  meal 
consists  of  the  simple  process  of  grinding. 
The  grinding  or  gristmill,  therefore,  is  an  es- 
sential part  of  all  flouring  mills,  while  the 
bolting  apparatus  is  not  an  indispensable 
part  of  a  gristmill.  Washington  Mut.  Ins. 
Co.  v.  Merchants'  &  Manufacturers'  Mut  Ins. 
Co.,  5  Ohio  St.  450,  480. 

"Gristmill  on  the  Little  Blue  river,"  as 
used  in  county  bonds  issued  to  persons  nam- 
ed on  their  executing  a  satisfactory  bond  to 
the  county  commissioners  conditioned  for  the 
erection  of  a  gristmill  on  the  Little  Blue 
river,  implies  that  it  was  a  mill  propelled  by 
water.  State  v.  Clay  County,  30  N.  W.  628, 
520,  20  Neb.  452. 

A  representation  that  an  insured  build- 
ing is  a  gristmill  Is  not  falsified  by  the  fact 
that  a  workbench  and  tools  are  kept  in  the 
mill  for  the  purpose  of  keeping  It  in  repair. 
Jennings  v.  Chenango  County  Mut  Ins.  Co. 
(N.  Y.)  2  Denio,  75.  83. 

GRIT. 

Where,  on  a  trial  for  murder,  a  witness 
testified  that  he  knew  the  defendant  and  his 
brother,  and  that  they  had  good  grit,  it  was 
not  error  to  refuse  defendant  the  right  to 
prove  what  the  witness  meant  Under  the 
circumstances  in  which  the  word  "grif  *  is 
used,  the  jury  could  have  no  difiElculty  in  un- 
derstanding its  meaning,  to  wit,  as  defined 
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In  dictionaries,  "to  indicate  firmness  of  mind, 
courage,  spunk."  MitclieU  v.  State,  41  S.  W. 
816^  817t  88  Tex.  Cr.  B.  170  (citing  Webst 
Diet). 


3R0AT. 

''Groat^  is  the  name  of  an  English  coin 
of  the  value  of  four  pence,  and  is  synony- 
mous with  "four  pence."  A  groat  in  Edward 
Ill's  reign  weighed  a  great  deal  more  than 
a  four  penny  piece  of  1842.  Reg.  v.  Oonnell, 
1  Gar.  &  K.  190,  191. 


GROCER. 

As  a  merchant  see  "Merchant** 

"Webster  defines  the  meaning  of  the 
word  'grocer*  to  be  a  trader  who  deals  in  tea, 
sugar,  spices,  coffee,  liquors,  fruits,  etc." 
Thus  it  was  held  that  an  answer  in  an  appli- 
cation for  life  insurance  that  the  applicant 
was  a  grocer  will  not  alone  avoid  the  policy, 
because  he  also  sold  liquors.  McGurk  v. 
Metropolitan  Life  Ins.  Co.,  16  AtL  263,  265, 
56  Conn.  528,  1  L.  R.  A.  563. 

OBOOERIES. 

In  a  mortgage  on  all  flour,  soap,  sugar, 
spices,  and  all  groceries  and  fixtures  of  a 
country  and  village  grocery  store,  belonging 
to  the  mortgagor,  "groceries"  is  to  be  con- 
strued in  its  natural  and  accepted  meaning, 
and  does  not  include  all  articles  which  are 
usually  kept  in  such  a  store,  such  as  shovels, 
pails,  and  buckets.  Fletcher  v.  Powers,  131 
Mass.  833,  335. 

An  insurance  policy,  insuring  the  stock 
of  a  merchant  "keeping  a  store  of  dry  goods 
and  groceries,"  covers  all  such  goods  and 
merchandise  as  are  usually  kept  in  such 
stores  as  are  called  "dry  goods  and  grocery 
stores"  in  the  place  where  the  insured  did 
business.  Oermania  Fire  Ins.  Go.  v.  Fran- 
cis, 52  Miss.  457,  468,  24  Am.  Rep.  674. 

Where  a  fire  policy  describes  the  insured 
premises  as  a  grocery  store,  the  term  "gro- 
ceries" cannot  be  construed  to  include  oil 
and  sulphur  kept  in  the  store,  where  such 
articles  are  enumerated  as  hazardous,  and 
the  keeping  of  hazardous  articles  prohibited. 
Whitmarsh  v.  Charter  Oak  Fire  Ins.  Co.,  84 
Mass.  (2  Allen)  581,  583. 

Whether  the  word  "groceries,"  as  used 
in  a  policy  of  fire  insurance,  covers  alcohol 
and  spirituous  liquors  kept  in  the  store,  in 
violation  of  the  prohibitory  law,  was  a 
question  of  fact  for  the  Jury.  Niagara  Fire 
Ins.  Co.  V.  De  Graff,  12  Mich.  124,  126. 

A  misspelling  of  the  word  "groceries"  as 
"groders,"  in  an  indictment  for  the  forgery 
of  an  order  for  groceries,  does  not  invalidate 


the  indictment    Biyers  y.  State,  101  Ind.  879, 
382. 

GROGSHOP. 

A  grogshop  is  a  place  where  liquor  is 
sold,  and  formerly  represented  that  class  of 
the  liquor  traffic  now  filled  by  saloons  and 
barrooms.  Town  of  Leesburg  y.  Putman,  29 
S.  E.  602,  603,  103  Ga.  110. 

GROOM. 

A  groom  is  the  mere  servant  menial  as 
it  were,  and  not  the  general  agent,  of  the 
owner  of  the  horse,  and  an  understanding 
or  misunderstanding  of  the  law  in  the  neigh- 
borhood, or  by  a  portion  of  the  people  in 
the  neighborhood,  cannot  enlarge  the  powers 
of  a  lackey  into  those  of  an  agent  capable 
of  controlling  the  contracts  of  the  master. 
Moore  v.  Tickle,  14  N.  a  244,  246. 

GROOVE. 

The  meaning  of  the  word  "groove**  in  an 
application  for  a  patent  providing  that  cer- 
tain rods  should  be  fitted  loosely  in  the  oi- 
gagement  of  its  grooves,  is  unmistakably 
and  perfectly  clear.  It  conveys  to  the  mind 
the  idea  of  a  noticeable  depression  of  some 
length  in  a  surface.  It  is  absurd  to  imagine 
a  groove  in  a  perfectly  smooth,  even  surface. 
Schrelber  &  Conchar  Mfg.  Co.  v.  Adams 
Co.  (U.  S.)  117  Fed.  830,  833,  54  C.  0.  A. 
128. 

GROSS. 

See  "In  Gross." 

"Gross  means  whole,  entire,  total.*  Ap- 
peal of  Braun,  105  Pa.  414,  415. 

GROSS  AMOUKT. 

Hurd's  Rev.  BL  1809,  p.  1042,  providing 
that  all  foreign  insurance  companies  should 
at  the  time  of  filing  their  annual  statement 
pay  as  taxes  2  per  cent  of  the  gross  amount 
of  premiums  received  by  them  for  business 
done  in  the  state  the  previous  year,  means 
the  whole  or  entire  amount  of  premiums 
received  for  business  done  in  the  state  dur- 
ing the  year.  The  word  "gross"  la  opposed 
to  "net"  and  in  its  ordinary  meaning  is  the 
entire  amount  of  the  receipts  of  a  business, 
while  the  net  receipts  aro  those  remaining 
after  deductions  for  the  expenses  and  char- 
ges of  conducting  the  business.  German 
Alliance  Ins.  Co.  t.  Van  01eave»  61  N.  B.  94, 
96,  191  lU.  410. 

GROSS  AVERAGE. 

"Gross  average"  means  a  contribution 
by  all  the  parties  concerned  in  a  mezcantiie 
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Toyage,  either  as  to  the  cargo  or  Tessel,  to- 
ward a  loss  anstained  by  some  of  the  par- 
ties In  interest  for  the  benefit  of  all.  Wilson 
▼.  Cross  ft  Go..  88  OaL  80,  69. 

GROSS  DRI71CXX3f]fE88. 

Where  a  statute  (St  1889,  e.  447)  makes 
gross  and  confirmed  drunkenness  caused  by 
the  excessive  use  of  opium  and  other  drugs 
'a  ground  for  divorce,  the  use  of  the  drug,  in 
order  to  Justify  a  divorce  thereunder,  must 
be  excessive  and  habitual.  The  mere  use, 
without  the  abuse,  of  the  drug,  is  not  sufiOi- 
dent  Burt  v.  Burt,  46  N.  B.  622,  623,  168 
206. 


GROSS  EARNZirGS. 

Laws  Ex.  Bess.  1868,  c.  1,  fi  18,  subd. 
1,  enacts  that  tlie  Minnesota  ft  Padflc  Bail- 
way  Ck>mpany  shall  pay  to  the  state  3  per 
cent  of  its  gross  earnings  in  lien  of  all 
taxes,  and  provides  that  for  the  purpose  of 
ascertaining  said  earnings  an  accurate  ac- 
count shall  be  kept  by  said  company  of  all 
receipts  and  expenditures  on  account  of  the 
operation  of  said  railroads.  Held,  that  the 
"gross  earnings"  meant  receipts  arising  from 
the  operation  of  the  railroad,  and  hence  did 
not  include  the  compensation  paid  to  such 
company  by  another  company  for  the  right 
to  run  trains  over  lines  of  the  former.  State 
V.  St  Paul.  M.  ft  M.  B.  Co.,  15  N.  W.  307, 
30  Minn.  811  (quoted  in  State  v.  Northern 
Pac.  B.  Co.,  82  Minn.  294,  296^  20  N.  W.  234, 
286). 

"Gross  earnings,'*  as  used  in  Laws  1896, 
c.  908,  fi  184,  providing  that  every  steam  sur- 
face railroad  company  shall  pay  an  annual 
tkx  npon  its  gross  earnings  within  the  state, 
which  shall  include  its  gross  earnings  from 
its  transportation  or  transmission  business, 
means  all  receipts  arising  from  or  growing 
out  of  the  employment  of  its  capital,  wheth- 
er that  capital  is  employed  in  the  transporta- 
tion or  transmission  business,  or  otherwise. 
People  V.  Boberts,  62  N.  Y.  Supp.  859,  860, 
82  App.  Div.  118. 

In  a  contract  by  a  ferryman  to  trans- 
port all  the  passengers  presented  for  ferriage 
by  a  railway  company  from  its  terminus  to 
a  certain  town,  in  consideration  of  one-fifth 
of  the  gross  earnings  of  the  railway  on  such 
passengers,  the  term  "gross  earnings"  in- 
cludes the  entire  sum  received  from  passen- 
gers, including  the  amounts  paid  to  a  trans- 
fer company  to  which  the  railway  has  let 
the  contract  of  hauling  its  passengers  from 
the  terminus  to  a  specified  town,  where  the 
railway  company  sells  the  tickets  of  the 
transfer  company  and  manages  it  as  a  part 
of  its  system.  Dardanelle  ft  B.  By.  Co.  v. 
Shlnn,  12  8.  W.  183,  184,  62  Ark.  93. 

In  a  lease  providing  that  the  "gross 
earnings  and  receipts"  of  the  railroad  leased 


shall  be  the  basis  of  computing  the  rent, 
the  phrase  means  the  same  thing  as  the  re- 
ceipts of  the  entire  railroad  and  the  prop- 
er^. Cincinnati,  S.  ft  C.  B.  By.  Co.  v.  In- 
diana, B.  ft  N.  By.  Co.,  44  Ohio  St  287,  816, 
7  N.  B.  189. 

GROSS  FAULT. 

"Gross  fault"  is  that  which  proceeds  from 
inexcusable  negligence  or  ignorance.  It  is 
considered  as  nearly  equal  to  fraud.  Civ. 
Code  La.  1900,  art  8666^  subd.  18. 


GROSS 


ORALITT. 


''Gross,"  as  used  in  modifying  the  word 
"immorality,"  does  not  mean  great  and  ex- 
cessive, but  rather  willful,  fiagrant  or  shame- 
less, showing  a  moral  indifference  to  the 
opinions  of  the  good  and  respectable  mem- 
bers of  the  community,  and  to  the  Just  obli- 
gations of  the  position  held  by  an  officer;  and 
a  public  prosecutor  whose  duty  it  is  to 
prosecute  the  keeper  and  inmates  of  a  house 
of  ill  fame,  who  resorts  thereto  for  prostitu- 
tion, is  guilty  of  gross  immorality.  Moore 
V.  Strickling,  33  a  B.  274,  278,  46  W.  Va. 
515,  50  L.  B.  A.  279. 

GROSS  INADEQUAOT. 

A  gross  Inadequacy  of  consideration  of  a 
contract  such  as  will  avoid  it  on  the  ground 
of  fraud,  means  such  inadequacy  as  will 
shock  the  conscience  and  furnish  satisfactory 
and  decisive  evidence  of  fraud.  Cleere  v. 
Cleere,  8  South.  107,  111,  82  Ala.  681,  60  Am. 
Bep.  750;  Clark  v.  Freedman's  Trust  Co., 
100  U.  8.  149,  152,  25  L.  Bd.  573. 

GROSS  nrooKE. 

"Gross  income,'*  as  used  In  a  contract 
by  which  an  employ^  was  to  receive  his  sal- 
ary out  of  the  gross  income  of  the  mill  prop- 
erty belonging  to  the  firm,  should  be  con- 
strued as  the  total  income  less  the  annual 
current  expense  of  carrying  on  the  business, 
and  hence,  in  making  an  account  of  the  gross 
income,  there  should  not  be  deducted  from 
it  the  amounts  spent  for  the  improvement 
of  the  mill  property,  since  that  was  in  the 
nature  of  permanent  improvements.  Such 
improvements,  adding  to  the  value  of  the 
real  estate,  though  they  may  have  been 
necessary  for  the  preservation  of  the  prop- 
erty, must  be  regarded  as  capital  invested, 
and  not  as  a  part  of  the  expenses  of  the  busi- 
ness. Appeal  of  Braun,  16  Pittsb.  Leg.  J.  94, 
105  Pa.  414,  416. 

GROSS  LEWDNESS. 

y.  S.  444,  fi  8,  providing  tbat,  if  any  man 
or  woman  shall  be  guilty  of  "open  and  gross 
lewdness  and  lascivious  behavior,"  ete.*  he 
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shall  be  imprisoned,  etc.,  should  be  construed 
to  Include  an  indecent  exposure  of  a  man's 
person  to  a  woman  and  his  solicitation  of 
sexual  intercourse,  and  his  persistence  in 
such  conduct,  notwithstanding  her  remon- 
strances. The  common  sense  of  the  commu- 
nity and  the  sense  of  decency  aud  morality 
is  sufficient  to-  point  out  in  each  particular 
case  what  conduct  is  rendered  criminal  by 
the  statute.  The  crime  does  not  depend  on 
the  number  of  persons  to  whom  one  thus  ex- 
poses himself,  whether  one  or  many.  State 
▼.  Millard.  18  Vt  574.  677,  46  Am.  Dec.  170. 

GROSS  MISBEHAVIOR. 

Rev.  St  c.  139.  §  2,  authorizing  a  divorce 
for  "gross  misbehavior  and  wickedness"  re- 
pugnant to  and  inconsistent  with  the  mar^ 
riage  contract,  should  be  construed  as  In- 
cluding two  distinct  moral  elements  or  qual- 
ities; that  Is,  It  must  be  of  such  a  charac- 
ter as  In  the  first  place  to  amount  to  gross 
misbehavior  and  wickedness,  and  In  the 
second  place  to  be  repugnant  to  and  in  vio- 
lation of  the  marriage  contract  There  are 
consequently  many  kinds  of  gross  misbehav- 
ior and  wickedness  which  are  not  under  the 
clause,  grounds  for  divorce,  such  as  embezzle- 
ment or  forgery;  and  so.  on  the  other  hand, 
there  are  doubtless  many  violations  of  mari- 
tal duty  and  much  conduct  repugnant  to  and 
In  violation  of  the  marriage  contract  which 
are  nevertheless  not  sufficient  as  grounds  of 
divorce,  for  the  reason  that  they  do  not  take, 
in  the  statutory  sense,  the  form  of  gross  mis- 
behavior and  wickedness.  The  statute  au- 
thorizes a  divorce  only  where  there  is  a  con- 
currence of  both  elements,  and  hence  does 
not  Justify  a  divorce  on  the  ground  that  the 
respondent  husband,  for  a  period  shorter 
than  the  period  required  by  the  statute  in 
cases  of  desertion,  has  lived  in  the  same 
house  with,  or  previously  been  the  daily  com- 
panion of,  another  woman,  each  avowing  for 
the  other  entire  affection,  though  no  criminal 
relation  has  existed  between  them.  Stevens 
V.  Stevens,  8  R.  I.  557,  561. 

GROSS  MISTAKE. 

The  gross  mistake  which  will  authorize 
an  abatement  from  the  purchase  price  on 
account  of  deficiency  In  the  quantity  of  the 
premises,  occurs  where  the  difference  be- 
tween the  actual  and  estimated  quantity  of 
land  represirnted  is  so  great  as  to  clearly 
warrant  tbo  eoncluslon  that  the  parties  would 
not  hflvi*  contracted,  had  they  known  the 
tnitb.  Melick  v.  Dayton,  34  N.  J.  Bq.  (7 
Stew,)  24i>.  249;  McMichael  v.  Webster,  35 
Atl,  Gnn,  mi},  fi4  N.  J.  Eq.  478.  It  is  hardly 
necessary  to  say  that  a  difference  of  35  acres 
in  a  farm  of  150  acres  would  be  a  gross  mls- 
talce.  McMlcbnel  v.  Webster,  85  AtL  063, 
ifSe^  54  N.  J,  Eq.  478. 


The  words  "gross  mistake.'*  used  In  ref- 
erence to  the  gross  mistake  of  a  log  scaler. 
Is  a  mistake  which  Is  clearly  shown  to  have 
left  out  some  of  the  logs,  or  increased  the 
scale  by  a  mistake  in  the  tally,  or  any  addi- 
tion of  the  amounts  on  the  tally  sheets  or 
something  of  that  kind,  and  not  an  honest 
mistake  of  Judgment  In  the  scaler;  for  it  Is 
well  understood  and  established  that  In  esti- 
mating the  merchantable  lumber  in  a  given 
log  the  judgment  of  scalers  varies  more  or' 
less,  and  that  the  scale  cannot  be  made  so 
accurate  that  all  scalers  will  agree  upon  it* 
Malone  v.  Gates,  49  N.  W.  638,  638.  87 
Mich.  332. 

GROSS  NEGLIOENOE. 

Gross  negligence  is  the  want  of  even 
slight  care  and  diligence.  Louisville  &  N.  R. 
Co.  V.  McCoy,  81  Ky.  403.  409;  Illinois  Cent. 
R.  Co.  V.  Walters  (Ky.)  66  S.  W.  706,  707; 
Louisville  &  N.  B.  Co.  v.  Kelly's  Adm'x.  38 
S.  W.  852,  855,  100  Ky.  421,  19  Ky.  Law 
Rep.  69,  78;  Canton,  C.  ft  H.  Turnpike  Co. 
V.  Mclntlre,  48  S.  W.  980,  982,  105  Ky.  185; 
McLaughlin  v.  Louisville  Electric  Light  Co., 
18  Ky.  Law  Rep.  693,  699,  100  Ky.  173.  37 
S.  W.  851,  34  L.  R.  A.  812;  Louisville  &  N. 
R.  Co.  V.  Walden  (Ky.)  74  S.  W.  694.  695; 
Litchfield  V.  White,  7  N.  Y.  438.  442.  57  Am. 
Dec.  534;  Riley  v.  Western  Union  Telegraph 
Co..  26  N.  Y.  Supp.  632.  535,  6  Misc.  Rep.  221; 
Michigan  Central  R.  Co.  v.  Carrow.  73  IlL 
348,  357.  24  Am.  Rep.  248;  Chicago.  B.  &  Q. 
R.  Co.  V.  Johnson.  103  111.  612.  523;  Chicago, 
B.  &  Q.  R.  Co.  V.  Dougherty,  12  111.  App.  (12 
Bradw.)  181.  199;  Union  Pac.  Ry.  Co.  v.  Rol- 
lins, 5  Kan.  167,  180;  Union  Pac  Ry.  (3o.  v. 
Henry,  14  Pac.  1,  3,  36  Kan.  665;  Memphis 
&  L.  R.  R.  R.  V.  Sanders.  43  Ai^  225,  229; 
Thackston  v.  Port  Royal  &  W.  C.  Ry.  Co.,  18 
S.  B.  177.  178,  40  S.  C.  80;  Whiting  v.  Ohl- 
cago,  M.  &  St.  P.  R.  Co..  87  N.  W.  222,  224, 
5  Dak.  90;  Colt  v.  Western  Union  Telegraph 
Ck).,  63  Pac.  83,  85,  130  Cal.  657,  63  L.  R.  A. 
678,  80  Am.  St.  Rep.  153;  Murdock  v.  Clarke 
(Cal.)  24  Pac.  272,  274;  Bennett  v.  New  York, 
N.  H.  &  H.  R.  Co..  57  Conn.  422.  426,  18  AtL 
6G8:  Rev.  St  Okl.  1903.  |  2784;  Rev.  CkKles 
N.  D.  1899,  §  5111. 

Gross  negligence  Is  the  want  of  that  dil- 
igence which  even  careless  men  are  accus- 
tomed to  exercise.  Lycoming  Ins.  Co.  v. 
Barrlnger.  73  III.  230,  235;  McGrath  v. 
Hudson  River  R.  Co.  (N.  Y.)  19  How.  Prac 
211,  220  (quoting  Jones,  Ballm.  21.  22); 
White  V.  Western  Union  Telegraph  Co.  (U. 
S.)  14  Fed.  710.  717;  Campbell  v.  Monmouth 
Mut  Fire  Ins.  Co..  69  Me.  430.  436;  Ullnoii 
Cent.  R.  Co.  v.  Coleman  (Ky.)  69  &  W.  13. 16. 

Gross  neglect  Is  the  want  of  that  care 
which  every  man  of  common  sense,  however 
Inattentive  he  may  be,  takes  of  his  own  prop 
erty.  Civ.  (3ode  Ga.  1895.  fi  2900;  French  i. 
BufCalo,  N.  Y.  &  E.  B.  Co.,  *43  N.  Y.  (4 
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Keyesj  108,  113;  Seybel  v.  National  Cur- 
rency Bank,  54  N.  Y.  288,  299,  18  Am.  Rep. 
583;  Van  Nostrand  v.  New  York  Guaranty 
&  Indemnity  Co.,  30  N.  Y.  Super.  Ot.  (7  Jones 
&  8.)  73,  80;  Annas  y.  Milwaukee  &  N.  R. 
Co.,  30  N.  W.  282,  288,  67  Wis.  46,  58  Am. 
Rep.  848.  In  glrlng  such  definition  It  Is  er- 
roneous for  the  court  to  omit  the  words  "how 
Inattentive  soever  he  may  he."  Seahoard 
&  R.  R.  Co.  T.  Oauthen,  41  8.  B.  653,  654,  115 
Ga.  422. 

By  "gross  negligence"  Is  meant  exceed- 
ing negligence;  that  which  Is  mere  inadver- 
tence In  a  superlative  degree.  It  Is  a  con- 
venient designation  of  a  real  thing,  and  in 
this  sense  "gross"  is  merely  Intensive,  and 
uot  vituperative.  Holwerson  v.  St.  Louis 
'  &  S.  Ry.  Co.,  57  S.  W.  770,  777,  157  Mo.  216, 
50  L.  R.  A.  850  (quoting  Beach.  Contrlb.  Neg. 
§62). 

"It  is  said  that  the  term  'gross  negli- 
gence' conveys* no  definite  legal  Idea;  and 
the  language  of  learned  Judges  In  some  re- 
cent cases  cited  In  Ang.  Carr.  SS  22,  28,  168, 
appears  to  sustain  the  assertion.  However 
that  may  he,  there  is  no  douht  that  In  the  or- 
dinary use  of  language  and  In  the  popular 
sense  of  the  words,  It  signifies  negligence 
of  an  aggravated  character,  as  distinguished 
from  that  which  is  merely  careless  or  not 
palpably  culpable."  A  stipulation  limiting 
the  liability  of  a  trustee  to  his  own  "gross 
negligence  or  willful^  misconduct"  exoner- 
ates him  from  the  consequences  of  want  of 
caution  and  of  every  degree  of  negligence 
except  that  which  at  first  blush  would  strike 
the  mind  as  manifestly  culpable  or  aggra- 
vated. Litchfield  V.  White,  5  N  Y.  Super. 
Ct.  (3  Sandf.)  545,  552. 

"Gross  negligence,"  says  the  court,  "is 
nothing  more  than  negligence  with  the  addi- 
tion of  a  vituperative  epithet."  Mariner  v. 
Smith,  52  Tenn.  (5  Helsk.)  203,  208. 

Negligence  cannot  be  considered  gross 
unless  evidenced  by  an  entire  failure  to  ex- 
ercise care,  or  by  the  exercise  of  such  a  slight 
degree  of  care  as  to  Justify  a  belief  that  the 
person  on  whim  the  care  was  incumbent 
was  indifferent  to  the  interest  and  welfare 
of  the  other.  Missouri  Pac.  Ry.  Co.  v.  Law- 
ler,  3  Wlllson,  Civ.  Cas.  Ct  App.  §  19. 

"Gross  negligence"  is  a  technical  term. 
It  is  the  omission  of  that  care  "which  even 
Inattentive  and  thoughtless  men  never  fall 
to  take  of  their  own  property.  It  is  a  viola- 
tion of  good  faith."  It  implies  malice  and 
evil  intention.  Bannon  v.  Baltimore  &  O.  R. 
Co.,  24  Md.  108,  124  (quoting  Ang.  Carr.  | 
10). 

No  degree  of  mere  carelessness  or  inad- 
vertence constitntes  gross  negligence  or  will- 
ful misconduct  Decker  y.  McSorley,  98  N. 
W.  806,  809,  116  Wis.  648. 


The  word  "gross,"  ;when  used  to  quali- 
fy "negligence,"  is  a  relative  one,  and  is 
supposed  to  emphasize  merely  a  want  of  due 
care  and  negligence  as  gross  or  ordinary, 
according  to  the  circumstances,  relations,  and 
conditions  in  which  due  care  is  omitted  to 
be  exercised.  East  Tennessee  Telephone 
Co.  V.  Slmms'  Adm'r,  36  S.  W.  171,  173,  99 
Ky.  404. 

The  word  "gross,"  when  used  to  qualify 
the  word  "negligence,"  is  a  relative  one,  and 
is  supposed  to  emphasize  merely  the  want  of 
due  care  and  negligence  as  gross  or  ordina- 
ry. Louisville  &  N.  R.  Co.  v.  Kelly's  Adm'x, 
40  8.  W.  452,  100  Ky.  421. 

"Gross  negligence"  is  a  relative  term. 
It  is  doubtless  to  be  understood  as  meaning 
a  greater  want  of  care  than  is  Implied  by  the 
term  "ordinary  negligence,"  but  after  all  it 
only  means  the  absence  of  the  care  that  was 
requisite  under  the  circumstances.  Albion 
Lumber  Co.  v.  De  Nobra  (U.  S.)  72  Fed.  739, 
741,  19  C.  C.  A.  168  (citing  Milwaukee  &  St 
P.  R.  Co.  V.  Arms,  91  U.  S.  489,  494,  23  L.  Ed. 
374). 

As  bad  faith. 

Gross  negligence  may  be  evidence  of 
mala  fides,  but  it  is  not  the  same  thing.  At- 
las Nat  Bank  v.  Holm  (U.  S.)  71  Fed.  489,  491, 
19  C.  C.  A.  94. 

Gross  negligence  in  the  taking  of  nego- 
tiable paper  is  not  itself  the  same  as  bad 
faith,  though  it  may  be  evidence  of  it,  inas- 
much as  the  act  of  negligence  may  be  so 
wanton  as  to  afford  ground  for  believing  that 
it  was  intentional  and  fraudulent  Bad  faith 
will  not  be  Imputed,  unless  there  be  some- 
thing in  the  particular  transaction  which  is 
equivalent  to  fraud,  actual  or  constructive. 
But  a  deliberate  and  Intentional  avoidance  of 
knowledge,  or  a  willful  closing  of  the  eyes  to 
a  fact  will  be  construed  to  have  the  same 
effect  as  knowledge  or  actual  notice.  Mor- 
ton V.  New  Orleans  &  S.  Ry.  Co.  &  Immigra- 
tion Ass'n,  79  Ala.  590,  617  (citing  1  Pars. 
Notes  &  B.  257,  259;  1  Daniel,  Neg.  Inst  §S 
190-199;  Jones,  Securities,  §  299). 

"Gross  neglect*'  as  applied  to  the  neg- 
lect of  duty  by  railroad  employes,  means 
such  an  Intentional  or  reckless  disregard  of 
security  and  right  as  to  imply  bad  faith,  and 
which  therefore  squints  at  fraud,  and  is 
tantamount  to  the  "magna  culpa"  of  the  dvil 
law,  which  in  some  respects  is  quasi  crim- 
inal. Louisville  &  N.  R.  Co.  v.  Robinson, 
67  Ky.  (4  Bush)  507,  509. 

Gross  negligence  may  furnish  evidence 
of  fraud  and  of  a  violation  of  that  good  faith 
that  the  law  presumes  to  exist  in  every  con- 
tract of  bailment  but  that  it  amounts  to  ac- 
tual or  intentional  fraud,  or,  hi  other  words, 
is  a  quasi  crime,  as  fraud  Is  sometimes  term- 
ed, is  a  doctrine  clearly  opposed  to  reason 
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and  authority.  Gross  negligence,  on  the  con- 
trary, may  he  and  often  is  consistent  with 
good  faith  and  honesty  of  Intention,  and,  as 
said  by  Jndge  Story,  In  his  work  on  Bail- 
ment, "to  confound  the  terms  'gross  negli- 
gence^ and  fraud'  might  be  most  mischievous 
error.*'  Tudor  v.  Lewis,  00  Ky.  (3  Mete.) 
378,  385. 

As  ground  for  divorce. 

The  term  "gross  neglect  of  duty,"  which 
is  a  cause  of  divorce,  is  indefinite,  and  it  is 
difficult  to  lay  down  any  general  rule  by 
which  every  case  can  be  determined  to  be 
within  or  without  its  limits.  Each  case  must 
be  examined  by  Itself.  It  Is  not  mere  neg- 
lect of  marital  duty.  The  adjective  "gross," 
whatever  may  be  said  of  it  as  a  mere  term  of 
vituperation  in  other  relations,  here  has  le- 
gal force  as  descriptive  of  the  conduct  of 
the  party  neglecting  duty.  There  must  not 
only  be  a  default,  but  the  default  must  b4 
attended  with  circumstances  of  indignity  or 
aggravation.  Smith  v.  Smith,  22  Kan.  609, 
700. 

A  cause  of  action  for  divorce  on  the 
ground  of  gross  neglect  is  not  established  by 
proof  of  personal  violence,  agreement  to  sep- 
arate, a  division  of  furniture,  and  the  hus- 
band's adulterous  intercourse  with  others. 
Thorp  ▼.  Thorp  (Ohio)  Wright,  763. 

The  mere  neglect  of  a  husband,  with  no 
circumstances  of  aggravation,  to  provide 
maintenance  for  his  wife  and  children  for 
15  years,  during  which  time  she  has  sup- 
ported the  children  from  her  own  earnings, 
Is  not  such  gross  or  wanton  or  cruel  neglect 
as  will  sustain  a  libel  for  divorce  in  her  be- 
half, under  Gen.  St.  c.  107,  S  9,  making  gross, 
wanton,  or  cruel  neglect  a  ground  for  di- 
vorce. Peabody  v.  Peabody,  104  Mass.  195, 
197. 

Iiesser  degrees  included. 

The  term  "gross  negligence"  Includes  all 
lesser  degrees  of  negligence,  and  a  charge  In 
a  petition  that  an  act  was  done  through 
gross  negligence  would  not  limit  the  plain- 
tiff's right  of  recovery,  if  otherwise  entitled, 
to  an  Injury  Inflicted  by  the  willful  or  inten- 
tional act  of  another.  Hays  v.  Gainesville 
St  Ry.  Co.,  8  S.  W.  491,  493,  70  Tex.  602,  8 
Am.  St  Rep.  624. 

Ordinary  negligence  distinguished* 

See  "Ordinary  Negligence." 

As  want  of  due  or  ordinary  care. 

The  word  "gross,"  when  applied  to  negli- 
gence, per  se  has  no  legal  significance  which 
imports  other  than  simple  negligence  or  a 
want  of  due  care.  Stringer  r.  Alabama  Min- 
eral R.  Co.,  13  South.  75,  80,  99  Ala.  897;  Ala- 
bama G.  S.  R.  Co.  V.  Hall,  17  South.  176^  179, 
105  Ala.  599;   Louisville  &  N.  R.  Co.  ▼.  An- 


chors, 22  South.  279,  281,  114  Ala.  492,  02 
Am.  St  Rep.  116  (citing  Stringer  7.  Alabama 
Mineral  R.  Co.,  99  Ala.  397,  13  South.  75). 

Though  the  words  "gross  negligence" 
have  been  used,  frequently  by  Judges  in  dis- 
cussing the  question  of  thei  negligence  of  a 
railroad  which  will  authorize  a  recovery  for 
an  injury  received  at  a  crossing  accident 
the  use  of  the  word  "gross"  is  probably  whol- 
ly unnecessary.  In  England  it  Is  definitely 
decided  that  there  is  no  difference  between 
negligence  and  gross  negligence;  the  lat- 
ter being  nothing  more  than  the  former  with 
the  addition  of  a  vituperative  epithet  Mc- 
Pheeters  y.  Hannibal  &  St  J.  EL  Co.,  46 
Mo.  22,  26. 

"Gross  or  willful  negligence*'  is  more 
than  mere  negligence,  as  these  words  are 
used  in  Pub.  St  c.  112,  fi  213,  requiring  it 
to  be  shown,  in  order  to  recover,  that  In  ad- 
dition to  a  mere  want  of  ordinary  care,  a 
person  was,  at  the  time  of  a  collision  with 
a  railroad  train,  guilty  of  gross  or  willful 
negligence,  and  that  such  gross  or  wlHfol  neg- 
ligence contributed  to  the  injury ;  but  the  dis- 
tinction between  them  is  one  of  degree.  Where 
the  question  is  whether  a  given  condition 
of  things  amounts  to  negligence,  the  court 
has  a  right  to  say  that  negligence  existed, 
and  that  therefore  the  plaintiff  oould  not  re- 
cover. The  same  must  be  true  as  to  negli- 
gence in  a  higher  degree,  and  was  so  decided 
in  Debbii\s  v.  Old  Colony  R.  Co.,  154  Masa 
402,  28  N.  B.  274.  See,  also,  Sullivan  7. 
New  York,  N.  H.  &  H.  R.  Co.,  154  Mass. 
524,  28  N.  E.  911;  Emery  v.  Boston  &  M.  B. 
R.  Co.,  53  N.  E.  278,  279,  178  Mass.  136. 

It  is  said  that  the  expression  "gross  neg- 
ligence" is  loosely  used  in  many  Judicial  de- 
cisions, and  that  it  Is  sometimes  used  as  a 
mere  antithesis  of  a  want  of  ordinary  care. 
Warren  t.  Roblson,  57  Pac.  287,  290,  19 
Utah,  289,  75  Am.  St  Rep.  734. 

Where  a  landlord  makes  repairs  on  the 
demised  premises  without  using  ordinary 
skill  In  so  doing,  he  is  liable  for  a  personal 
injury  caused  thereby  to  the  tenant  In  such 
a  case  there  is  no  practical  difference  be- 
tween gross  negligence  and  the  want  of  or- 
dinary care  and  skill.  The  question  of  rea- 
sonable care  must  always  depend  on  the  spe- 
cial circumstances  of  each  case,  and  Is  al- 
most of  necessity  a  question  of  fact  rather 
than  of  law.  The  degrees  of  negligence  so 
often  spoken  of  in  the  text-books  do  not  ad- 
mit of  such  precision  and  exactness  of  defini- 
tion as  to  be  of  any  practical  advantage  in 
the  administration  of  Justice,  without  a  detail 
of  the  facts  which  they  are  Intended  to  des- 
ignate. 6111  V.  Middleton,  105  Mass.  477, 
479,  7  Am.  Rep.  548. 

The  term  "gross  negUgeoce^  means 
something  more  than  a  want  of  ordinary 
care,  and  the  word  "gross^*  has  more  effect 
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than  the  word  "due''  or  "ordinary.**  Gal- 
braith  r.  West  End  St  By.  Oo.,  48  N.  B.  501, 
502,  165  Mass.  572. 

Tbe  nae  of  the  words  "gross  negligence," 
In  Pnb.  St.  c.  112,  fi  213,  making  ar  railroad 
corporation  liable  for  death  of  any  one  killed 
at  a  crossing  through  the  company's  failure 
to  give  certain  signals,  unless  deceased  was 
guilty  of  gross  or  willful  negligence,  shows 
that  the  Legislature  intended  a  materially 
greater  degree  of  negligence  than  the  mere 
one  of  ordinary  care.  Phelps  y.  New  Eng- 
land B.  Ck>.,  51  N.  E.  622,  523,  172  Mass.  9& 

A  charge  that,  if  the  injuries  for  which 
an  action  was  bi^ought  were  due  to  the  gross 
negligence  of  defendant,  the  Jury  should 
consider  the  question  of  exemplary  dam- 
ages, and  that  gross  negligence  was  a  total 
want  of  ordinary  care,  and  that  ordinary 
care  is  that  degree  of  care  which  an  ordinary 
person  would  use  under  like  circumstances, 
is  erroneous,  since  the  exercise  of  care  but 
slightly  less  than  ordinary  care  does  not  con- 
stitute gross  negligence.  Missouri  Pac.  By. 
Co.  V.  Mitchell,  10  &  W.  411,  413,  J2  Tex. 
171. 

In  an  action  against  a  railroad  to  re- 
cover for  the  death,  of  plaintiff's  husband, 
where  the  court  gaye  an  instruction  author- 
izing punitiye  damages  for  gross  negligence, 
it  was  prejudicial  error  to  Instruct  the  Jury 
that  gross  negligence  is  the  absence  of  or- 
dinary care.  Chesapeake  &  O.  By.  Co.  t. 
Judd's  Adm'x,  50  S.  W.  539,  540,  20  Ky. 
Law  Bep.  1978,  1979,  106  Ky.  864. 

Gross  negligence  haying  been  branded 
as  an  unmeaning,  yltuperatlye  epithet,  the 
modem  tendency  is  to  discard  its  use,  and 
treat  eyerything  under  tbe  head  of  "ordinary 
care,"  and  its  correlatlye,  "simple  negligence." 
But  It  would  be  remarkable  to  find  a  few 
simple  and  useful  gradations  in  almost  all 
things,  and  yet  none  in  negligence.  It  may 
not  be  generally  useful  in  practice  at  the 
present  day,  but  that  is  because  of  the  mul- 
tiplicity of  the  degrees  of  negligence,  and  the 
nnevenness  of  the  grades  and  subdiyisions, 
and  not  because  there  is  no  such  thing  as 
gross  negligence.  To  say  that  it  is  but  the 
violation  of  the  duty  of  ordinary  care  re- 
quired in  the  case  is  but  putting  two  things 
of  different  degrees  in  the  one  class  by  using 
"ordinary  care"  as  a  generic  term.  When 
one  inflicts  on  a  yoluntary  licensee  a  wan- 
ton, reckless,  heedless  injury,  he  is  guilty  of 
gross  negligence,  and  is  liable.  Poling  y. 
Ohio  River  Co.,  88  W.  Va.  645,  661,  18  8.  EL 
782,  787,  24  L.  B.  A.  215. 

As  want  o^  neoeisary  lutre. 

Gross  negligence  is  the  failure  to  exer- 
cise that  degree  of  care,  whether  slight,  or- 
dinary, or  great,  which  is  required  in  the 
particular  instance,  although  the  party  may 
haye  exercised  some  care,  and  It  may  be  only 


slightly  less  than  the  degree  of  care  requir- 
ed. Chicago,  K.  &  N.  By.  Co.  T.  Brown,  24 
Pac.  497,  499,  44  Kan.  384. 

Strictly  speaking,  the  expressions  "gross 
negligence"  and  "ordinary  negligence"  are 
indicatiye  rather  of  the  degree  of  care  and 
diligence  which  Is  due  from  a  party,  and 
which  he  fails  to  perform,  than  the  amount 
of  inattention,  carelessness,  or  stupidity 
which  he  exhiblta  If  yery  little  care  is  due 
from  him,  and  he  fails  to  perform  that  little, 
it  Is  called  "gross  negligence."  If  yery  great 
care  is  required,  and  he  fails  to  come  up  to 
the  mark,  it  is  called  "slight  negligence." 
And  if  ordinary  care  is  due,  such  as  a  pru- 
dent man  would  exercise  In  his  own  affairs, 
failure  to  bestow  that  amount  of  care  is 
called  "ordinary  negligence."  In  each  case 
the  negligence,  whatever  epithet  we  giye  it 
Is  failure  to  giye  and  bestow  the  care  which 
the  situation  demands,  and  hence  it  is  more 
strictly  accurate,  perhaps,  to  call  it  simply 
"negligence,"  and  this  seems  to  be  the  tend- 
ency of  modern  authority.  Briggs  y.  Spauld- 
ing,  11  Sup.  Ct  924,  980,  141  U.  S.  182,  85  L. 
Ed.  662. 

"Gross  negligence"  is  a  relatlye  term. 
It  is  doubtless  to  be  understood  as  meaning 
a  greater  amount  of  care  than  is  employed 
by  the  term  "ordinary  negligence,"  but  after 
all  It  only  means  an  absence  of  the  care 
that  was  requisite  under  the  circumstances. 
Campe  y.  Wehr,  58  N.  Y.  Supp.  1082,  1084, 
28  Misc.  Bep.  243  (citing  Milwaukee  &  St 
P.  B.  Ca  y.  Arms,  91  U.  8.  489,  28  L.  Ed. 
374). 

Within  the  rule  that  gratuitous  bailees 
of  another's  property  are  not  responsible  for 
Its  loss,  unless  guilty  of  gross  negligence  in 
its  keeping,  gross  negligence  is  nothing  more 
than  a  failure  to  bestow  the  care  which  the 
property  in  its  situation  demands.  The  omis- 
sion of  the  reasonable  care  required  Is  the 
negligence  which  creates  the  liability.  Pres- 
ton y.  Prather,  11  Sup.  Ct  162,  163,  137  U. 
S.  604,  34  L.  Ed.  788.  Whether  this  existed 
is  a  question  of  fact  for  the  Jury  to  deter- 
mine. Gray  y.  Merrlam,  85  N.  E.  810,  812, 
148  111.  179,  82  L.  B.  A.  769,  89  Am.  St  Bep. 
172. 

"Gross  negligence,"  on  the  part  of  a 
bailee,  is  a  relative  term,  to  be  considered 
with  reference  to  the  nature  of  the  goods. 
A  bailee  without  hire  is  guilty  of  gross  negli- 
gence if  he  omits  that  reasonable  care  of 
property  committed  to  his  charge  which  per- 
sons in  the  like  situation  exercise,  or  which 
the  bailee  is  accustomed  to  exercise  with  re- 
spect to  his  own  goods,  in  like  cases.  Tracy 
y.  Wood  (U.  S.)  24  Fed.  Cas.  117. 

Gross  negligence  means  the  absence  of 
the  care  that  was  necessary  under  the  cir- 
cumstances. When  the  danger  is  yery  great 
and  the  care  to  prevent  disaster  is  very 
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sUgbt,  or  none  at  all,  the  negligence  of  the 
party  becomes  a  wiUfnl  act  in  law.  An  act 
characterized  by  a  high  degree  of  negli- 
gence, or,  as  it  Is  familiarly  called,  "gross 
negligence,"  is  the  counterpart  of  a  willful 
act  '  Shnmacher  v.  St  Louis  &  S.  F.  R.  Co. 
(U.  8.)  39  Fed.  174,  177. 

Where,  under  the  circumstances,  great 
care  would  be  required,  and  the  care  demand- 
ed was  not  exercised,  the  case  is  one  of  gross 
negligence.  **Gross  negligence^'  is  also  a  rel- 
atiye  term.  It  is  doubtless  to  be  understood 
as  meaning  greater  want  of  care  than  is  im- 
plied by  the  term  "ordinary  negligence";  but 
after  all  it  means  the  absence  of  the  care 
required  under  the  circumstances.  It  is  also 
a  want  of  slight  care,  an  entire  failure  to 
exercise  care,  or  the  existence  of  so  slight 
a  degree  of  care  as  to  Justify  the  belief  that 
there  was  an  indifference  to  the  interest  or 
the  welfare  of  others.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Cook  (Tex.)  16  S.  W.  1038, 1039. 

As  wanton  or  willful  negligence. 

Negligence,  even  when  gross,  is  but  an 
omission  of  duty.  It  is  not  designed  and 
intentional  mischief,  though  it  may  be  cogent 
evidence  of  such  fact;  and  a  refusal  to  in- 
struct that  gross  negligence  is  defined  by  the 
law  to  be  willful  and  intentional  neglect  is 
correct.  Jacksonville  S.  E.  Ry.  Co.  v.  South- 
worth,  25  N.  B.  1093.  1094,  135  lU.  250. 

The  expression  "gross  neglect"  signifies 
a  less  degree  of  neglect  than  the  expression 
**willful  neglect"  but  as  coupled  In  a  peti- 
tion, alleging  that  the  deceased's  death  was 
caused  by  the  gross  and  willful  neglect  of  the 
defendant  it  does  not  tend  to  change  the  de- 
gree of  neglect  expressed  by  the  word  "will- 
ful." Hackett  v.  Louisville,  St  L.  &  T.  P. 
R.  Co..  24  S.  W.  871,  872,  95  Ky.  236. 

In  some  of  the  cases,  and  especially  the 
older  ones,  the  term  "gross  negligence"  is 
used  as  the  equivalent  of  "willful  negli- 
gence" as  used  by  the  later  authorities,  which 
imports  acts  or  conduct  that  is  willful  or 
wanton,  and  to  which  the  doctrine  of  con- 
tributory negligence  has  no  application;  for, 
when  the  injury  done  to  plaintiff  is  occasion- 
ed by  the  willful  and  wanton  act  of  the  de- 
fendant, the  negligence  of  the  plaintiff  is  no 
defense.  Moses  v.  Southern  Pac.  R.  Co.,  23 
Pac.  498,  501,  18  Or.  385,  8  L.  R.  A.  135. 

The  words  ••willful"  and  ••gross,"  as  ap- 
plied to  negligence,  are  not  synonymous.  As 
used  in  Ky.  St  S  6,  providing  that  punitive 
damages  may  be  recovered  when  an  act  caus- 
ing the  death  of  a  party  is  willful  or  the 
negligence  gross,  the  word  "willful"  is  de- 
scriptive of  the  act  while  the  word  "gross"  is 
descriptive  of  a  degree  of  negligence.  Clark's 
Adm'x  7.  Louisville  ft  N.  R.  Co.,  89  &  W. 
840,  841,  101  Ky.  84. 

Gross  negligence  Is  not  necessarily  the 
same  as  willful  neglect  and,  in  an  action  un- 


der Act  1854,  fi  8,  for  the  delivery  by  an 
apothecary's  clerk  of  poison,  instead  of  a 
harmless  drug,  is  not  the  same  as  **'wiUtul 
neglect"  which  gives  a  right  of  action  under 
such  statute.  Hansford's  Adm'x  v.  Payne. 
74  Ky.  (11  Bush)  380,  382. 

An  allegation  that  deceased  was  killed 
by  reason  of  defendant's  "gross  negligence" 
does  not  amount  to  a  charge  that  the  killing 
was  willful  or  intentional.  Cleveland,  C,  C. 
&  St  L.  Ry.  Co.  V.  Tartt  (U.  8.)  64  Fed.  823, 
825,  12  C.  C.  A.  618. 

Willful  neglect  is  a  higher  degree  of  neg- 
lect than  gross  neglect  and  has  never  been 
used  as  a  synonym  by  courts  in  dlBCUSsing* 
the  facts  of  a  particular  case.  Louisville  & 
N.  R.  Co.  V.  Coniff'B  Adm'r  (Ky.)  27  S.  W. 
865,  866. 

The  word  ••gross,"  as  used  in  character- 
izing the  degree  or  kind  of  negligence,  does 
not  imply  the  same  thing  as  ••willful'*  or 
"intentional,"  and  implies  nothing  more  than 
negligence.  Cleveland,  C,  C.  &  St  Lb  Ry. 
Co.  V.  Tartt  (U.  S.)  64  Fed.  823,  825,  12  C.  C. 
A.  618. 

As  contradistinguished  from  ordinary 
neglect  the  term  "gross  neglect"  when  ap- 
plied to  acts  of  a  bailee,  means  acts  equiva- 
lent to  willful  acts  upon  the  part  of  the 
bailee,  for  example,  where  he  willfully  re- 
fuses to  take  any  precautions  for  the  purpose 
of  saving  or  caring  for  the  property,  the  bail- 
ee is  guilty  of  gross  neglect  It  is  not  where 
he  simply  fairs  to  use  the  ordinary  care 
which  a  prudent  person  would  exercise  under 
the  circumstances.  Gumey  v.  Grand  Trunk 
Ry.  Co.,  14  N.  Y.  Supp.  821,  322,  69  Hun,  625. 

••Gross  negligence,"  which  evidences  will- 
fulness, is  such  a  gross  want  of  care  for  the 
rights  of  others  as  to  Justify  the  presump- 
tion of  willfulness  or  wantonness.  It  is  such 
gross  negligence  as  to  imply  a  disregard  of 
consequences  or  a  willingness  to  inflict  in- 
jury. Lake  Shore  &  M.  8.  Ry.  Co.  v.  Bode- 
mer,  29  N.  £.  692,  695,  139  111.  596,  82  Am. 
St  Rep.  218. 

"Gross  negligence"  means  an  intentional 
failure  to  perform  a  manifest  duty,  in  reck- 
less disregard  of  the  consequences  as  affect- 
ing the  life  or  property  of  another.  It  also 
implies  a  thoughtless  disregard  of  conse- 
quences, without  exerting  any  effort  to  avoid 
them.  Denman  v.  Johnston,  48  N.  W.  565, 
567,  85  Mich.  387;  Spokane  Truck  &  Dray  Go. 
V.  Hoefer.  25  Pac.  1072,  2  Wash.  St  45,  11 
L.  R.  A.  689,  26  Am.  St  Rep.  842;  Annas  v. 
Milwaukee  &  N.  R.  Co.,  80  N.  W.  282,  290, 
67  Wis.  46,  58  Am.  Rep.  84& 

The  term  "gross  negligence^*  has  been 
long  and  often  employed  in  this  state  and 
in  cases  before  this  court  as  a  synonym  for 
wantonness  or  reckless  indifference  to  prob- 
able consequences,  and  while  it  is  inaccnrate 
in  that  connection,  which  has  been  pointed 
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out.  It  has  been  recognized  as  implying  more 
than  negligence  of  any  degree,  and  as  being 
the  equlyalent  of  wantonness,  or  that  reck- 
lessness which  is  beyond  all  negligence.  In 
Georgia  Pac  Ry.  Co.  ▼.  Lee,  92  Ala.  262,  9 
South.  230,  It  was  held  that  the  term  ''gross 
negligence''  has  been  so  frequently  used  as 
defining  that  recklessness  or  wantonness,  or 
worse,  which  implies  a  willingness  to  inflict 
the  Impending  injury,  or  a  willfulness  in  pur- 
suing a  course  of  conduct  which  will  natural- 
ly or  probably  result  in  disaster,  or  an  intent 
to  perpetrate  ^  wrong,  that  it  is  perhaps  too 
late,  if  otherwise  desirable,  to  eradicate 
what  is  said  to  be  an  insufficient  definition, 
if  not.  indeed,  a  misnomer.  Louisyllle  &  N. 
R.  Co.  V.  Orr,  26  South.  36,  41,  121  Ala.  489. 

Though  wanton  and  reckless  conduct 
which  amounts  to  willful  negligence  has 
sometimes  been  spoken  of  as  gross  negli- 
gence, the  term  does  not  define  it;  nor  is 
gross  negligence  confined  to  only  such  an  ex- 
treme degree  of  negligence.  Where  a  court 
did  not  instruct  that  contributory  negligence 
would  not  be  a  defense  in  a  case  for  gross 
negligence,  the  term  "gross  negligence"  will 
not  be  held  to  have  been  used  lu  such  ex- 
treme sense.  Florida  Southern  Ry.  Co.  v. 
Hirst,  11  South.  506,  518,  30  Fla.  1,  16  L.  R. 
A.  631.  82  Am.  St  Rep.  17. 

The  expressiou  "gross  negligence,*'  in  a 
chargu  to  a  Jury  does  not  of  itself  define, 
nor  does  it  include,  only  that  extreme  degree 
o^  negligence  which  is  wanton  or  reckless  of 
its  injurious  consequences,  and  to  which  the 
defense  of  contributory  negligence  does  not 
obtain.  Floridr  Cen:.  &  P.  R.  Co.  v.  Fos- 
worth,  25  South.  3S8,  34'^  41  Fla.  1,  79  Am. 
St  Rep.  149 

The  term  "gross  negligence,'*  when  re- 
ferred to  as  authorizing  recovery  for  a  neg- 
ligent injury,  notwithstanding  the  contribu- 
tory negligence  of  the  plaintiff,  means  the 
intentional  failure;  to  perform  a  manifest 
duty  in  reckless  disregard  of  the  consequen- 
ces as  aCTecting  the  life  or  property  of  an- 
other. It  Implies  a  thoughtless  disregard  of 
consequences,  without  the  exertion  of  any 
effort  to  avoid  them.  Schindler  v.  Milwau- 
kee, Ll  8.  &  W.  R.  Co.,  49  N.  W.  670,  674, 
87  Mich.  400. 

The  term  "gross  negligence,"  as  defined 
in  decisions  of  Wisconsin,  means  that  no  de- 
gree of  mere  carelessness  or  inadvertence, 
however  remote  from  the  care  customarily 
nsed  by  either  the  ordinarily  careful  man  or 
by  the  exceptionally  careful  one,  constitutes 
gross  negligence,  unless  accompanied  by  what 
is  described  %s  intent,  either  active  or  con- 
structive, to  cause  injury,  or  unless  the  con- 
duct evinces  a  total  disregard  for  the  safe- 
ty of  persons  or  property,  and  is  but  little  less 
than  intentional  wrong.  Watermolen  v.  Fox 
River  Electric  Railway  &  Power  Co.,  85  N. 
W.  663,  665,  110  Wis.  153  (citing  Lockwood 


V.  Belle  City  St  Ry.,  92  Wis.  97,  65  N.  W. 
86G;  Schug  v..  Chicago,  M.  &  St  Ry.  Co., 
102  Wis.  515,  78  N.  W.  1090;  Bolln  v.  Chi- 
cago.  St.  P.,  M.  &  O.  R.  Co.  [Wis.]  84  N. 
W.  446.  108  Wis. 


The  gross  negligence  of  the  defendant, 
which  will  authorize  a  recovery  in  a  person- 
al injury  action  notwithstanding  plaintiff*s 
contributory  negligence,  means  such  a  neg- 
ligence as  evinces  a  reckless  disregard  of 
human  life,  or  of  the  safety  of  persons  ex- 
posed to  its  dangerous  effects,  or  that  entire 
want  of  care  which  would  raise  the  presump- 
tion of  a  conscious  indifference  to  the  rights 
Qf  others  which  is  equivalent  to  an  inten- 
tional violation  of  them.  McDonald  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.)  21  S.  W. 
774,  775  (citing  Missouri  Pac.  Ry.  Co.  v. 
Shuford,  10  S.  W.  408,  72  Tex.  165;  Southern 
Cotton  Press  &  Mfg.  Co.  v.  Bradley,  52  Tex. 
587,  600;  International  &  G.  N.  R.  Co.  v. 
Cocke,  64  Tex.  151,  157;  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Bodemer,  29  N.  B.  692,  695, 
139  111.  596,  32  Am.  St  Rep.  218;  Battlshill 
V.  Humphreys,  38  N.  W.  581,  586,  64  Mich. 
514);  Wall  v.  Cameron,  6  Colo.  275,  277. 
Gross  negligence  is  that  entire  want  of  care 
which  would  raise  a  presumption  as  to  the 
conscious  indifference  as  to  consequences. 
Redington  v.  Pacific  Postal  Telegraph  Cable 
Co.,  40  Pac.  432,  434,  107  Cal.  317,  48  Am. 
St.  Rep.  132  (citing  Southern  Cotton  Press 
Mfg.  Co.  V.  Bradley,  52  Tex.  587). 

Gross  negligence  is  an  entire  failure  to 
exercise  care,  or  the  exercise  of  so  slight 
a  degree  of  care  as  to  Justify  the  belief  that 
there  was  an  indifference  to  the  rights  and 
welfare  of  others.    Gross  negligence  is  tliat 
entire  want  of  care  which  would  raise  a 
presumption  of  conscious  indifference  to  con- 
I  sequences.    Thus,  where  a  telegraph  message 
I  was  transmitted  by  a  company  at  a  time 
I  when  the  wires  were  working,  though  im- 
mediately before  they  had  been  working  bad- 
ly, it  cannot  be  said  that  the  company  was 
I  guilty  of  gross  negligence.    Colt  v.  Western 
I  Union  Tel.  Co.,  63  Pac.  83,  85,  130  Cal.  657, 
i  53  L.  R.  A.  678,  80  Am.  St  Rep.  153. 

GROSS  PROCEEDS. 

"Gross  proceeds,"  as  the  term  is  used  in 
marine  insurance  in  the  statement  of  the 
rule  that  the  measure  of  damages  in  case  of 
a  partial  loss  of  a  cargo  of  grain  from  water 
damage,  is  the  difference  between  the  re- 
spective gross  proceeds  of  the  same  article 
when  sound  and  when  damaged,  and  not  the 
net  proceeds.  It  is  said  in  2  Arn.  Ins.  969, 
to  be  the  market  price  at  which  the  merchant, 
after  paying  freight,  duty,  and  landing  char- 
ges, can  sell  the  goods  to  the  consumer  or 
purchaser  at  the  port  of  arrival,  and  that 
by  the  term  **net  proceeds"  is  meant  the  gross 
proceeds,  deducting  freight,  duty,  and  land- 
ing charges.    Lamar  Ins.  Co.  of  New  York 
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Y.  McOlfUBfaen,  54  IlL  618,  518,  5  Am.  B^. 
182. 


0B08S  RECEIPTS. 

A  'tax  on  gross  receipts"  Is  a  tax  on 
the  money  of  the  carrier  after  It  has  reach- 
ed the  treasurer  of  the  corporation.  The  fact 
that  it  may  hare  been  derived  from  trans- 
portation of  freight  between  states,  or  be- 
tween the  home  port  and  a  foreign  port,  mat- 
ters not;  and  it  is  not  the  same  as  a  tax 
on  tonnage.  Philadelplila  &  8.  M.  &  8.  Oo. 
T.  Commonwealth,  104  Pa.  109, 115. 

"Gross  receipts,"  as  nsed  in  Act  June  7, 
1879,  providing  that  every  railroad  company 
shall  pay  a  tax  on  its  gross  receipts  for  tolls 
or  transportation,  telegraph,  and  express 
business,  is  equivalent  to  "gross  increase" 
or  "gross  earnings,"  and  their  origin  and 
ownership,  rather  than  the  hands  into  which 
they  come,  must  be  considered  in  determin- 
ing the  question  whether  they  are  taxable 
or  not.  Philadelphia  &  B.  B.  Co.  t.  Common- 
wealth, 104  Pa.  80,  82. 

Thus  an  express  company  cannot  deduct 
from  the  amount  on  which  it  pays  taxes 
the  amounts  paid  various  railroad  companies 
for  transporting  express  matter,  even  though 
the  railroad  companies  have  paid  all  the 
taxes  accrued  In  respect  to  their  gross  earn- 
ings, including  the  amount  received  from 
such  express  company.  Commonwealth  v. 
United  States  Bxp.  Co.,  27  Atl.  396,  398,  167 
Pa.  579. 

The  gross  receipts  received  from  passen- 
gers and  freight,  within  the  meaning  of  Act 
Pa.  June  1,  1889,  which  provides  that  a 
railroad  company  owning,  operating,  or  leas- 
ing any  railroad  shall  pay  a  tax  upon  the 
gross  receipts  received  from  passengers  and 
freight,  do  not  include  tolls  received  by  one 
railroad  company  from  another  for  the  Joint 
use  of  the  track  of  the  former,  computed,  uQt 
upon  the  amount  of  the  gross  receipts,  but 
at  a  certain  specified  sum  per  ton  or  per  pas- 
senger. Commonwealth  v.  New  York,  L.  E. 
&  W.  B.  Co.,  22  Atl.  806,  145  Pa.  200. 

In  Internal  Bevenue  Act  June  30,  1864, 
i  103  (13  Stat.  275),  as  amended  by  Act 
July  13,  1866,  S  9  (14  Stat  135),  imposing  a 
tax  on  the  gross  receipts  of  steamboat  com- 
panies from  passengers  carried  by  it  in  its 
steamboats,  "gross  receipts"  include  not  only 
the  receipts  for  the  carriage  of  the  passen- 
gers, but  also  the  money  received  for  the 
use  of  berths  and  staterooms.  New  Jersey 
Steamboat  Co.  v.  Pleasonton  (U.  S.)  18  Fed. 
Cas.  87. 


GROSS  8AI.es. 

"Gross  sales,"  as  used  In  a  contract  pro- 
viding for  the  payment  as  royalties  of  a 


certain  per  cent  of  the  amount  of  the  gross 
sales,  means  actual  sales,  without  deducting 
expenses.  Seven  Southerland  Sisters  v.  Mc- 
Innerney,  63  N.  T.  Supp.  771,  24  Misc.  Bep. 
720. 


GROSS  TON. 

Where  by  local  usage  "gross  ton"  te 
used  in  place  of  "long  ton,"  and  means  a 
ton  of  2,240  pounds,  a  contract  having  refer- 
ence to  such  local  usage  and  using  the  words 
"gross  ton"  will  not  be  held  to  mean  a 
ton  of  2,000  pounds,  as  provided  by  Pol.  Code, 
fi  3215.  Higgins  t.  California  Petroleum  & 
Asphalt  Co.,  52  Pac.  1087,  1089,  109  CaL 
304. 

"Gross  ton,"  as  used  in  a  contract  provid- 
ing for  royalty  of  so  much  per  gross  ton  of 
bituminous  rock,  will  be  held  to  mean  the 
crude  unrefined  rock,  in  distinction  from  a 
product  of  a  process  of  refinement  by  which 
it  is  reduced  to  pure  asphalt  which  la  only 
one  ton  from  about  seven  tons  of  the  crude 
rock,  and  will  not  be  held  to  mean  a  ton  of 
2,240  pounds.  Higgins  v.  California  Pe- 
troleum &  Asphalt  Co.,  41  Pac  1087, 1089, 109 
Cal.  304. 


GROSS  TONNAGE. 

The  entire  cubic  contents  of  the  interior 
space  of  a  vessel,  numbered  in  tons,  is  called 
the  "gross  tonnage."  The  Thomas  Melville 
(U.  S.)  62  Fed.  749,  751,  10  a  C.  A.  619. 


GROSSLY. 

A  statute  authorizing  the  granting  of  a 
divorce  when  the  husband  "grossly,  wanton- 
ly, and  cruelly"  refuses  or  neglects  for 
one  year  to  provide  a  maintenance  for  the 
wife,  being  of  sufficient  ability,  should  be 
construed  to  mean  more  than  a  mere  willful 
desertion  and  refusal  of  support  "The  terms 
'grossly,  wantonly,  and  cruelly,'  etc.,  although 
not  very  definite,  must  not  be  considered 
wholly  insignificant  The  Legislature  did  not 
intend  a  new  cause  of  divorce,  and  the  court 
could  not  regard  it  as  synonymous  with  'will- 
ful desertion,'  where  three  years  are  re- 
quired, and  here  only  one  year."  Mandigo 
V.  Mandigo,  16  Vt  786. 


GROSSLY  INADEQUATE  CONSIDERA- 
TION. 

"Grossly  inadequate  consideration**  means 
a  consideration  so  far  short  of.  the  real  value 
of  the  property  as  to  shock  a  correct  mind, 
or  as  to  arouse  a  presumption  in  the  mind 
that  the  person  who  takes  that  property  takes 
it  under  some  kind  of  secret  trust  HcGhee 
V.  Wells,  35  S.  E.  529,  631,  67  &  0.  280,  76 
Am.  St  Rep.  567. 
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GROUND. 

Bee     "Building     Ground**;      "Burying 
Grounds" ;  '*  Just  Ground.** 

A  covenant  In  a  deed,  reserving  the  right 
of  arching  over  an  alleyway  at  a  height  of 
not  less  than  10  feet  from  the  ground,  refer- 
red to  the  surface  of  the  earth  as  It  might 
he  from  time  to  time,  and  not  to  the  surface 
as  it  was  In  Its  original  state.  An  alleywaz, 
with  a  cover  not  less  than  10  feet  above  the 
surface  of  the  alley,  must  be  maintained  un- 
der the  covenant  Wood  v.  Carter,  70  111. 
App.  217,  218. 

Everytldiig  lutdev  surf  aoe. 

A  reservation,  in  a  lease  of  land  for  coal 
mining  purposes,  of  the  "ground  east  and 
louth  of  a  certain  building,"  includes  not 
only  the  surface,  but  everything  thereunder. 
Oskaloosa  College  v.  Western  Union  Fuel  Co., 
54  N.  W.  152,  153,  90  Iowa,  880. 

Land  synonyatous* 

**6round,"  as  used  in  Act  April  9,  1867, 
S  1,  authorizing  school  directors  to  enter  up- 
on and  occupy  ground  for  schoolhouses,  is 
synonymous  with  *iand,"  and  is  not  confined 
to  such  only  as  is  bare  of  buildings.  Ferree 
V.  Sixth  Ward  School  Dist  of  Allegheny,  76 
Pa.  (26  P.  F.  Smith)  876^  878. 

lABd  under  water. 

Acts  1852,  p.  426,  fi  17,  provides  that  a 
water  tax  of  a  certain  city  may  be  assessed 
upon  all  grounds  within  the  city  limits  liable 
to  taxation,  at  a  certain  rate  for  each  100 
square  feet  of  surface.  Held,  that  the  word 
"grounds"  does  not  include  lots  under  water, 
whether  owned  by  the  stute  or  by  an  Indlvld- 
oal.  The  very  use  of  the  word  ''grounds."  to 
be  taxed  in  proportion  to  their  surface  with 
regard  to  value,  indicates  a  distinction,  and 
hence  that  part  of  the  tax  for  surface  of 
ground  below  high-water  mark  must  be  set 
aside.  .  State  v.  Jersey  City.  25  N.  J.  Law  (1 
Dutch.)  625,  529. 

Where  certain  lands  have  been  granted 
for  cultivation  and  settlement,  the  term  **rest 
of  the  ground,"  as  used  in  a  grant,  cannot  be 
construed  to  mean  land  flowed  by  tide  water, 
without  some  context  or  qualifying  word  of 
description  indicating  such  an  intention. 
Commonwealth  v.  City  of  Koxbury,  75  Mass. 
(9  Gray)  451,  491. 

Qeetrle  enrrent. 

A  statement  that  there  was  a  "ground" 
on  an  electric  circuit  between  two  boxes 
means  that  the  current  escaped  and  was  car- 
ried to  the  ground.  Bergen  County  Traction 
Co.  ▼.  BUb0»  41  AU.  837,  838,  62  N.  J.  Law, 
410 


OBOtTND  OF  ACTION. 

The  phrase  "ground  of  action,'*  as  used 
in  a  statute  authorizing  the  court  to  allow 
a  declaration  to  be  amended  when  amend- 
ment does  not  change  the  ground  of  action, 
"is  not  used  in  any  technical  or  narrow  sense, 
but  was  intended  to  refer  rather  to  the  real 
object  of  the  plaintiff  in  bringing  the  suit,  and 
such  construction  has  always  been  given  to  it 
as  would  further  that  object  The  face  of 
<he  declaration  merely,  therefore,  has  never 
been  held  to  determine  whether  it  may 'be 
amended,  the  form  of  the  action  being  pre- 
served; but  courts,  in  deciding  on  the  ad- 
missibility and  propriety  of  an  amendment, 
have  uniformly,  and  we  think  properly,  look- 
ed also  at  the  extrinsic  circumstances  of  the 
case,  with  a  view  to  ascertaining  the  real 
purpose  for  which  the  suit  was  brought" 
Nash  V.  Adams,  24  Conn.  83,  89. 

The  phrase  "ground  of  action,"  within  a 
statute  allowing  the  amendment  of  a  decla- 
ration, provided  the  ground  of  action  is  not 
changed,  is  not  to  be  construed  In  its  tech- 
nical sense,  but  is  held  to  refer  rather  to  the 
real  object  of  the  plaintiff  in  bringing  the 
suit,  which  is  to  be  determined,  not  merely 
by  the  face  of  the  declaration,  but  also  by  the 
extrinsic  circumstances  of  the  case.  How- 
land  V.  Couch,  43  Conn.  47,  52;  Appeal  of 
Huntington,  48  Atl.  766,  767,  73  Conn.  582. 

The  ground  of  an  action,  as  alleged  In 
the  original  complaint,  was  a  false  affirma- 
tion or  affirmations,  amounting  to  a  false 
warranty,  in  respect  to  the  value  of  a  river 
landing,  by  means  of  which  the  defendants 
Induced  the  plaintiff  to  buy  a  lease  of  the 
landing  to  his  injury;  and  the  amendments 
introduced  into  that  complainant  enlarged 
the  affirmation,  so  as  to  include  in  It  the 
value  of  certain  coal  embraced  in  the  same 
purchase.  They  do  not  otherwise  change  It. 
No  other  or  different  warranty,  or  other  and 
different  transaction  or  bargain,  is  set  up; 
but  the  warranty  is  made  by  the  amendment 
to  extend  to  the  value  of  the  coal  also.  It 
is  a  case  of  purchase  at  the  same  time,  of 
the  same  party,  and  by  the  same  contract  of 
two  articles,  under  the  inducement  of  a  false 
warranty  as  to  both;  and  the  plaintiff,  in 
declaring,  omits  to  aver  that  the  bargain  em- 
braced both  articles,  and  that  the  false  war^ 
ranty  extended  to  both.  It  is  not  changing 
his  grounds  of  action  to  amend  by  averring 
that  the  purchase  embraced  both,  and  the 
false  affirmation  covered  both.  In  fact,  the 
amendment  undoubtedly  enlarges  the  Issue, 
and  lays  the  foundation  for  other  and  fur- 
ther evidence,  and  the  recovery  of  greater 
damages;  but  that  Is  immaterial.  Church  v. 
Syracuse  Coal  &  Salt  Co.,  32  Conn.  872,  376.. 

The  term  ''ground  of  action,**  In  Gen.  St 
fi  1029,  providing  that  in  hearings  before  the 
superior  court  on  appeal  from  the  doings  of 
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commissioners,  the  claimant  shall  have  liber- 
ty to  amend  any  defect,  mistake,  or  infor- 
mality in  the  statement  of  the  claim,  not 
changing  the  ground  of  action,  refers  to 
what  was  the  real  object  of  the  claimant  in 
making  his  claim.  Donahue's  Appeal  from 
Gom'rs,  62  Ck)nn.  370,  373,  26  Ati.  399,  400. 

OBOuiro  OF  bahiBOad. 

The  phrase  "the  ground  of  the  railroad,*' 
used  in  describing  a  parcel  of  land  in  a  mort- 
gage as  being  "north  of  the  ground  of  the 
railroad,"  evidently  means  Its  right  of  way. 
Pence  y.  Armstrong,  95  Ind.  191, 195. 

GROUiro  BENT. 

See  "Irredeemable  Ground  Rents.** 
As  real  property,  see  "Real  Property.** 

Ground  rent  is  a  rent  paid  for  the  privi- 
lege of  building  on  another's  land.  It  im- 
plies that  the  buildings  placed  upon  the  land 
by  the  lessee  shall  be  his  property.  Russell 
V.  City  of  New  Haven,  51  Conn.  259,  361. 

Ground  rent  is  a  rent  service.  Wallace 
T.  Harmstad,  44  Pa.  (8  Wright)  492,  501. 

"Ground  rent"  is  an  estate  of  inheritance 
in  the  rent,  while  the  owner  of  the  land  has 
an  estate  of  inheritance  in  the  land  out  of 
which  the  rent  issues.  Each  is  the  owner 
of  a  fee-simple  estate.  "The  one  is  incor- 
poreal; the  other,  corporeal."  Hart  v.  An- 
derson, 48  Atl.  636,  637,  198  Pa.  558  (citing 
Irwin  V.  Bank  of  United  States,  1  Pa.  [1 
Barrl  349). 

The  word  "ground  rent"  Is  used  to  sig- 
nify the  "redltus,"  or  "render,"  reserved  In  a 
perpetual  lease.  Sturgeon  v.  Ely,  6  Pa.  (6 
Barr)  406,  408. 

A  ground  rent  is  an  estate  carved  out 
of  the  land.  The  owner  of  the  one  has  an 
estate  in  the  rent;  the  other,  an  estate  in 
the  land.  Both  are  real  estate,  and  subject 
alike  to  be  incumbered  by  mortgage  and 
Judgment.  Mitchell  v.  Steinmetz,  97  Pa.  251, 
255,  10  Wkly.  Notes  Cas.  43,  44. 

Primarily  the  term  "ground  renf  *  means 
a  rent  payable  to  a  lessor;  but,  as  used  in  a 
will  wherein  the  testatrix  bequeathed  her 
several  ground  rents  for  the  payment  of 
funeral  expenses  and  the  erection  of  monu- 
ments for  her  father,  mother,  husband,  and 
herself,  she  having  disposed  of  all  her  other 
pi-operty,  and  the  rent  amounting  only  to 
$86  a  year,  should  be  construed  so  that  the 
reversionary  interest  of  the  testatrix  might 
be  sold  and  the  proceeds  applied  to  the  pur- 
poses mentioned  in  the  will.  Ogle  v.  Reyn- 
olds, 23  Atl.  137,  138,  75  Md.  145. 

A  grant  of  land  from  A.  to  B.,  bis  heirs 
and.  assigns,  made  under  a  certain  annual 
rent,  payable  forever  to  the  grantor,  his  heirs 


and  assigns.  Is  called  in  this  oonntry  a 
"ground  rent,"  though  in  England,  subse- 
quent to  the  statute  quia  emptorea  terrarum 
of  18  Edw.  I,  a  feoffment  in  fee  by  the  own- 
er, with  a  reservation  by  the  same  deed  of 
fi.  rent  ta  be  paid  to  himself  and  his  heirs, 
with  the  right  of  distress,  has  been  consider^ 
ed  a  rent  charge.  Nevertheless  such  ground 
rents  differ  from  a  rent  charge,  strictly 
speaking,  which  arises  where  one,  being  seis- 
ed in  fee  of  lands,  grants  a  rent  in  fee  or  for 
life  out  of  them,  with  a  power  to  the  grantee 
to  distrain.  In  the  latter  case  the  payment 
is  founded  on  a  consideration  actually  paid 
to  the  grantor  of  the  rent,  and  received  by 
him  at  or  before  the  time  of  granting  it; 
and  hence,  if  the  title  of  the  grantor  to  the 
land  upon  which  the  rent  is  charged  proved 
defective,  still  the  rent  is  not  extinguished, 
but  must  be  paid,  while  in  the  case  of  a 
ground  rent,  the  continuance  of  which  de- 
pends entirely  upon  the  future  enjoyment  of 
the  land  under  the  title  conveyed  by  the 
grantor,  to  whom  the  rent  Is  to  be  paid.  If  the 
grantee  and  heirs  be  evicted  by  a  title  para- 
mount, the  rent  ceases  and  becomes  extinct 
Franciscus  v.  Relgart  (Pa.)  4  Watts,  98,  116w 

GROUNDIiESS  PR0S£CtJTI01f. 

"A  groundless  and  malicious  prosecution 
is  caused  by  the  act  of  commencing  the  ac- 
tion, not  by  the  reasons  given  for  commen- 
cing it  There  is  no  relation  of  cause  and 
effect  between  an  illegal  act  or  the  deter- 
mination to  do  one,  and  the  excuse  alleged 
for  doing  it"  Rothschild  v.  Whitman.  30  N. 
E.  858,  859,  132  N.  Y.  472. 

GROUNDS. 

Rev.  St.  c.  26,  authorizing  a  proceeding 
at  the  Instance  of  the  public  against  corpora- 
tions to  have  a  forfeiture  of  the  charter  or 
a  dissolution  of  the  corporation  judicially  de- 
clared and  a  Judgment  of  ouster  thereon,  and 
that  such  proceeding  Is  to  be  effected  by  an 
information  by  the  Attorney  General  in  a  su- 
perior court  or  the  Supreme  Court  "setting 
forth  briefly  and  without  technical  terms  tb^ 
grounds  on  which  such  forfeiture  or  dissolu- 
tion is  alleged  to  have  been  incurred  or  to 
have  taken  place,"  means  that  the  informa- 
tion, like  an  indictment  or  declaration,  should 
state  with  certainty  to  a  common  Intent 
those  facts  and  circumstances  which  consti- 
tute the  offense  In  its  substance,  whether  of 
nisfeasance  or  nonfeasance,  so  that  on  its 
'ace,  If  true,  It  may  be  seen  that  there  is  a 
specific  ground  in  fact  and  not  by  con- 
jectural inference,  on  which  a  forfeiture 
ought  to  be  adjudged.  By  requiring  the 
grounds  to  be  set  forth,  nothing  less  could 
be  meant  than  that  the  facts  and  circum- 
stances should  be  set  forth.  Attorney  Gen- 
eral y.  Petersburg  &  R.  R.  Co.,  28  N.  a  456, 
467. 
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OBOUin>8  OF  BEIiZEF. 

The  expression  "grounds  of  belleT'  Is 
practically  synonymous  and  interchangeable 
with  "ground  of  belief,"  so  that  a  charge  is 
not  erroneous  because  using  one  expression 
instead  of  the  other.  Lacaa  t.  Johnson 
(Tex.)  64  S.  W.  828,  825. 

GROUTING. 

"Grouting"  is  the  same  as  being  laid 
flush  with  mortar,  as  used  in  a  contract  for 
the  construction  of  bridge  piers,  reciting  that 
the  foundation  should  rest  on  limestone  rock 
and  the  filling  in  should  be  laid  flush  with 
mortar;  the  contract  being  construed  to 
mean  that  the  contractor  should  build  the 
foundation  on  bed  rock,  and  the  fllling  in 
should  be  held  to  its  place  by  grouting.  Sul- 
livan County  T.  Ruth,  69  8.  W.  138,  140,  106 
Tenn.  86. 

GROW. 

Bee  "Stock  Grower." 

Where  a  farmer  mortgaged  "all  the  hay 
and  grain  of  every  kind  that  grows  on  the 
farm  on  which  I  now  live  the  present  year," 
in  January,  it  covered  the  hay  and  the  win- 
ter rye,  as  being  in  esse  at  the  time  of  the 
execution  of  the  mortgage,  but  no  part  of  the 
grain  crop  of  the  spring  of  such  year  Cud- 
worth  V.  Scott,  41  N.  H.  466. 

OBCW  DUE. 

An  assignment  of  property  in  trust  for 
the  benefit  of  creditors,  directing  the  pay-' 
ment  of  debts  and  liabilities  to  grow  due, 
should  be  construed  to  mean  debts  which 
will  mature  in  the  course  of  time,  but  which 
have  then  not  matured,  and  cannot  be  held 
to  mean  debts  or  claims  not  then  in  exist- 
ence, but  afterwards  to  be  created,  either  by 
the  assignor  or  assignees,  which,  if  secured, 
would  render  the  assignment  void.  Bralnerd 
V.  Dunning,  30  N.  Y.  211,  214;  Van  Hook  v. 
Walton,  28  Tex.  69,  76.  Thus  it  was  held 
that  a  claim  for  rent  accruing  under  a  lease 
after  an  assignment  was  not  a  debt  due  or 
to  grow  due.  In  re  Havener,  23  N.  Y.  Supp. 
1092,  1093,  70  Hun.  66. 

GBOmriNG  CROPS. 

"Growing,"  as  used  in  Acts  N.  C.  1844, 
c.  35,  which  enacts  that  it  shall  not  be  law- 
ful for  any  officer  to  levy  an  execution  on 
any  growing  crop,  "imports  that  the  crop  is 
not  come  to  maturity,  but  is  green  or  not 
made."     Shannon  v.  Jones,  34  N.  C.  206,  209. 

A  "growing  crop*'  is  one  which  exists 
In  contemplation  of  law  from  the  time  the 
seed  is  deposited  in  the  ground  until  after  it 


is  harvested,  since  at  the  time  the  seed  it 
sown  it  loees  the  qualities  of  a  chattel,  and 
becomes  a  part  of  the  freehold,  and  will 
pass  with  it  Wilkinson  v.  Ketler,  69  Ala. 
435. 

A  will  giving  a  certain  person  a  tract  of 
land,  with  the  crops  thereon,  whether  "gath- 
ered or  growing"  at  the  time  of  testator's 
death,  means  the  crops  made  the  year  the 
testator  died,  and  those  of  the  preceding 
year  remaining  on  the  land,  and  those 
brought  thither  from  other  plantations  to  be 
stored.  Carnagy  v.  Woodcock  (Va.)  2  Munf. 
234,  239,  6  Am.  Dec.  470. 

In  a  mortgage  conveying  "all  crops  grow- 
ing and  to  be  grown"  upon  certain  specified 
land,  the  mortgage  covers  all  crops  on  such 
land  which  have  been  previously  sown  and 
are  then  growing;  and  although  it  is  void 
as  to  the  crops  thereafter  to  be  grown  on 
the  land,  that  fact  does  not  affect  Its  va- 
lidity as  to  the  crops  then  growing.  Luce 
V.  Moorhead,  73  Iowa,  49a  85  N.  W.  698, 
699,  6  Am.  St  Rep.  696. 

A  mortgage  describing  the  property  mort. 
gaged  as  "oats  now  growing"  dpee  not 
cover  oats  which  have  been  cut  and  par- 
tially threshed.  "Vegetable  bodies  are  grow- 
ing while  their  bulk  Is  being  enlarged  by 
the  natural  addition  of  matter  through 
ducts."  Ford  v.  Sutherlin,  2  Mont  440,  442 
(citing  Webst.  Diet). 

Alfalfa  is  not  exempt  from  taxation  as 
"growing  crops,"  under  Pol.  Code,  jf  8607, 
exempting  growing  crops  from  taxation. 
Miller  v.  Kern  County,  70  Pac.  649,  653,  137 
Cal.  616. 

As  part  of  realty. 

The  general  rule  of  common  law  is  that 
growing  crops  form  a  part  of  the  real  estate 
to  which  they  are  attached  and  from  which 
they  draw  nourishment,  and  unless  there 
has  been  a  severance  of  them  from  the  land 
they  follow  the  title  thereof.  Wootton  v. 
White,  44  Atl.  1026,  1027,  00  Md.  64,  78  Am. 
St  Rep.  425. 

"Growing  annual  crops"  for  many  pur- 
poses are  and  always  have  been  considered 
chattels.  At  common  law  growing  crops 
were  universally  held  to  be  goods,  and  they 
were  subject  to  all  the  leading  consequences 
of  being  goods,  as  seizure  on  execution. 
Kingsley  v.  Holbrook,  45  N.  H.  313,  319,  86 
Am.  Dec.  173. 

It  is  well  settled  in  this  commonwealth 
that  growing  crops  are  personal  property, 
subject,  however,  to  pass  with  and  as  ap- 
purtenant to  the  realty  unless  severed  by 
reservation  or  exception  therefrom'.  Bear  v. 
Bitzer,  16  Pa.  (4  Harris)  176,  178.  55  Am. 
Dec.  490;  Wilkins  v.  Vashbinder  (Pa.)  7 
Watts,  378,  379.  Such  was  the  rule  of  the 
common   law,   and  uniformly   held  in   Eng- 
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land  not  to  have  been  altered  by  the  stat- 
ute against  frauds  and  perjuries.  Backen- 
stoss  y.  Stahler's  Adm'rs,  33  Pa.  (9  Casey) 
251,  254.  75  Am.  Dec.  692. 

A  growing  crop  is  an  Interest  in  land, 
and  a  part  of  the  freehold,  and  passes  by  a 
deed  conveying  the  land,  without  more. 
Steele  v.  Farber,  37  Mo.  71,  79. 

"Growing  crops'*  are  not  land,  within 
the  meaning  of  the  clause  of  the  statute  of 
frauds  requiring  contracts  affecting  lands 
to  be  in  writing.  At  common  law  growing 
crops  are  uniformly  held  to  be  goods.  Green 
V.  Armstrong,  1  Denlo»  550,  554. 

OBOWINO  TIMBER. 

It  Is  elementary  knowledge  that  "grow- 
ing timber"  forms  a  part  of  the  realty,  and 
like  any  other  part  of  the  estate  may  be 
separated  from  the  rest  by  express  reser- 
vation or  grant;  that,  even  when  so  separat- 
ed, it  retains  Its  distinctive  character  as  an 
incident  of  real  property  so  long  as  it  re- 
mains uncut,  but,  when  cut  and  severed 
from  the  soil,  It  becomes  personal  property, 
to  which  title  may  be  acquired,  as  In  case 
of  other  chattels,  by  simple  contracts,  either 
oral  or  written.  Emerson  v.  Shores,  49  Atl. 
1051,  1052,  95  Me.  237,  85  Am.  St  Rep.  404. 

GBOWINO  UP  IK  CBIME. 

The  term  "growing  up  in  crime,"  as  used 
in  Const  art  8,  {  12,  providing  that  the 
Legislature  may  provide  for  the  safe-keep- 
ing, education,  and  employment  of  all  chil- 
dren who  are  growing  up  in  mendicancy  or 
crime,  refers  not  only  to  a  minor  who  is  a 
criminal,  who  has  been  or  Is  now  commit- 
ting a  crime,  but  also  to  a  status;  that  is, 
a  tendency  in  the  direction  of  crime.  A 
youth  who  Is  incorrigible  is  "growing  up 
in  crime."  Who  Is  more  likely  to  eventually 
become  a  criminal  than  a  youth  who  Is  so 
far  advanced  in  following  his  own  will  as 
to  have  become  Incorrigible,  incapable  of 
being  corrected  or  amended,  bad  beyond  cor- 
rection, Irreclnlmable,  by  those  upon  whom 
society  and  the  laws  place  the  duty  of  train- 
ing him  In  proper  conduct  as  a  member  of 
society?  Scott  v.  Flowers,  84  N.  W.  81.  60 
Neb.  675. 


GBOWN. 

A  complaint  averring  that  defendant 
converted  to  its  own  use  wheat  "grown"  by 
said  D.  upon  the  said  premises  is  broad 
enough  to  allow  proof  of  the  several  acts 
done  and  performed  by  D.  in  growing  the 
grain.  It  imports  that  the  grain  was  pro- 
duced by  agencies  set  in  motion  by  D.,  and 
implies  that  he  had  possession  of  the  land 
^nd  was  the  owner  of  the  crop.    Donovan 


▼.  St  Anthony  &  D.  Elevator  Co.,  75  N.  W. 
809,  810,  7  N.  D.  513,  66  Am.  St  Rep.  674. 

GRUB  STAKE. 

This  is  a  peculiar  and  novel  character 
of  contract,  common  in  the  early  mining  his- 
tory of  the  state,  where  two  parties  enter 
into  a  common  venture,  one  furnishing  the 
grub  and  the  other  the  labor,  in  prospecting 
for  valuable  mining  properties.  Such  ven- 
tures were  Joint  In  their  character,  and  all 
valuable  discoveries  would  inure  to  the 
equal  benefit  of  both.  The  courts  declared 
such  ventures  to  partake  of  the  character  of 
qualified  partnerships.  Berry  v.  Woodbum, 
107  Cal.  504,  512,  40  Pac.  802,  804. 

"Grub  stake"  la  a  term  colloquially  ap- 
plied to  a  prospecting  contract  and  in  its 
usual  scope  is  sin^ply  a  common  venture, 
wherein  one  party,  called  the  "outfitter," 
furnishes  the  supplies  or  grub,  and  the  other, 
called  the  "prospector,"  performs  the  labor, 
and  all  discoveries  inure  to  the  benefit  of 
the  parties  in  the  proportion  fixed  by  the 
agreement.  Hartney  y.  Gosling,  68  Pac  1118^ 
1123,  10  Wyo.  346. 

"Grub  stake"  is  a  contract  by  the  terms 
of  which  one  party  is  to  furnish  the  neces- 
sary provisions,  tools,  powder,  etc.,  and  the 
other  party  agrees  to  prospect  and  locate 
mineral  lands,  and  do  the  work  necessary 
to  the  location  of  mining  claims  thereon, 
the  interest  thus  acquired  in  the  property  to 
be  held  Jointly  by  the  parties.  Meylette  ▼. 
Brennan,  88  Pac  75,  20  Cok>.  242. 

GUANO. 

The  term  "guano,**  as  used  in  a  policy 
of  insurance,  though,  strictly  speaking,  it 
does  not  embrace  every  kind  of  fertilizer 
used  for  agricultural  purposes,  where  at  the 
time  the  policy  was  issued  the  insurer  knew 
that  the  insured  had  fertilizer  on  hand,  but 
did  not  have  any  guano,  was  Intended  to 
embrace  such  fertilizer.  Planters'  Mut  Ins. 
Co.  of  Washington  County  ▼•  Engle,  52  Md. 
468,  481. 

GUARANTEE. 

He  to  whom  a  guaranty  is  made.  This 
word  is  also  used,  as  a  noun,  to  denote  the 
contract  of  guaranty  or  the  obligation  of  a 
guarantor,  and,  as  a  verb,  to  denote  the  ac- 
tion of  assuming  the  responsibility  of  a 
guarantor.  But,  on  the  general  principle  of 
legal  orthography — ^that  the  title  of  the  per- 
son to  whom  the  action  passes  over  should' 
end  in  "ee,"  as  "donee,"  "grantee,"  "payee," 
"bailee,"  "drawee,"  etc — ^it  seems  better  to 
use  this  word  only  as  the  correlative  of 
"guarantor,"  and  to  spell  the  verb,  and  also 
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the  name  of  the  contract^  ''guaranty.**   Black, 
Law  Diet 


GUABAHTIED. 

See  ^'Sales  Guarantied." 

Generally  the  use  of  tbe  word  "guaran- 
tied," as  applied  to  dividends  upon  preferred 
stock,  whether  in  connection  with  the  word 
''preferred,"  or  alone,  has  not  been  held  to 
import  an  absolute  liability.  Field  v.  L^- 
son  &  Goodnow  Mfg.  Go.,  88  N.  B.  1126, 
1128,  162  Mass.  888,  27  L.  R.  A.  136  (citing 
Williston  ▼.  Michigan  Southern  &  N.  I.  R.  Co., 
86  Mass.  [13  Allen]  401 ;  Taft  v.  Hartford,  P. 
&  F.  R.  Go.,  8  R.  I.  810,  6  Am.  Rep.  575; 
liockhart  y.  Van  Alstyne,  81  Mich.  76,  18 
Am.  Rep.  156;  Boardman  v.  Lake  Shore  & 
M.  S.  R.  Co.,  84  N.  Y.  178;  Miller  v.  Ratter- 
man,  47  Ohio  St.  141,  24  N.  E.  496;  Stevens 
▼.  South  Devon  R.  Co.,  9  Hare,  815). 

GtTABAHTOB. 

See,  also,  "Guaranty." 

A  "guarantor"  is  one  who  agrees  to  see 
the  engagement  of  another  performed.  Bar- 
nett  V.  Wing,  16  N.  Y.  Supp.  567,  569,  62  Hun, 
125. 

Guarantors  are  sureties  for  others,  who 
are  the  principals.  Read  v.  Cutts,  7  Me. 
(7  Greenl.)  186^  189,  22  Am.  Dec.  184. 

A  guarantor  is  a  surety.  Conger  t. 
Babbet,  24  N.  W.  569,  67  Iowa,  13. 

A  guarantor  is  one  who  writes  his  name 
OD  the  back  of  a  promissory  note  for  the 
purpose  of  giving  it  security,  and  not  for 
the  purpose  of  transfer.  First  Nat  Bank  of 
San  Diego  v.  Babcock,  29  Pac.  415,  416,  94 
Cal.  9C,  28  Am.  St  Rep.  94. 

In  a  note  signed  by  P.,  under  which  Is 
the  signature  of  C,  with  the  words  "Secur- 
ity for  the  fulfillment  of  the  above,"  O.  was 
not  a  "guarantor,"  but  an  immediate  party. 
His  name  was  signed  at  the  foot  beneath 
that  of  P.,  the  principal  debtor,  but,  to  ex- 
clude misconception  of  his  character  in  the 
transaction,  with  the  marginal  annexation 
of  the  words  "Security  for  the  fulfillment  of 
the  above,"  which  are  not  inconsistent  with 
the  direct  engagement  They  serve  to  note 
that  he  had  signed,  not  as  a  "guarantor," 
but  as  a  "surety."  Th^  are  not  technical 
words  in  a  contract  of  guaranty,  and  the 
Juxtaposition  of  the  signatures  as  well  as 
the  absence  of  apt  words  to  indicate  a  con- 
tingent responsibility,  shows  that  the  parties 
Intended  to  be  jointly  bound.  Craddock  v. 
Armor  (Pa.)  10  Watts,  258. 

Where  defendant  wrote  the  words,  "I 
guaranty  the  payment  of  the  within  note," 
he  was  a  guarantor,  and  not  a  surety.    Ox- 


ford Bank  T.  Haynes,  25  Mass.   (8  Pick.) 
423,  19  Am.  Dec  334. 

"The  difference  between  a  maker  of  a 
note  and  an  Indorser  or  guarantor  la  that 
the  contract  of  the  first  by  its  terms  im- 
ports an  unconditional  obligation  to  pay 
money,  and  that  of  the  last  by  its  terms 
imports  a  conditional  obligation.  The  rules 
of  law  settle  this  species  of  contracts,  as 
well  as  others,  and  prescribe  how  they  may 
be  created,  their  legal  effect  and  the  mode 
of  enforcement"  Aud  t.  Magruder,  10  CaL 
282,  290. 

GUARANTY. 

See  "Absolute  Guaranty";  "Collateral 
Guaranty";  "Conditional  Guaranty"; 
"Continuing  Guaranty"  ;  "General 
Guaranty";  "Special  Guaranty"; 
"Strict   Guaranty." 

A  "guaranty"  is  defined  to  be  a  promise 
to  answer  for  the  payment  of  some  debt  or 
the  performance  of  some  duty  in  case  of  the 
failure  of  another  person,  who  in  the  first 
instance  is  liable  for  such  payment  or  per- 
formance. Gallagher  v.  Nichols,  60  N.  Y. 
438,  444 ;  Barnett  v.  Wing,  62  Hun,  1^,  128, 
16  N.  Y.  Supp.  567;  Gallagher  v.  Nichols  (N. 
Y.)  16  Abb.  Prac.  (N.  S.)  337,  838;  Manrow 
V.  Durham  (N.  Y.)  3  Hill,  584,  591  (citing  8 
Kent,  Comm.  121) ;  Andrews  v.  Pope,  35  S.  O. 
817,  818,  126  N.  a  472 ;  Beeker  v.  Saunders, 
28  N.  C.  380,  381 ;  Carter  v.  McGebee,  61  N. 
C.  431,  432 ;  Spencer  v.  Carter,  49  N.  C.  287, 
289;  Redfield  v.  Haigbt,  27  Conn.  81,  37; 
Mlddleton  Bank  v.  Magill,  6  Conn.  28,  70; 
Deming  v.  Bull,  10  Conn.  409;  Paine  v.  Stew- 
art, 33  Conn.  516;  Parker  v.  Culvertson  (U. 
S.)  18  Fed.  Cas.  1122,  1126;  Tldloute  Sav. 
Bank  v.  Llbbey.  77  N.  W.  182,  183,  101  Wis. 
193,  70  Am.  St.  Rep.  907;  Abbott  v.  Brown, 
22  N.  B.  813,  814,  131  111.  108;  Grldley  v. 
Capen,  72  111.  11,  13;  Drake  v.  Markle,  21 
Ind.  433,  436,  83  Am.  Dec.  358  (citing  1  Bouv. 
Law  Diet.) ;  Wood  v.  Bevan  &  Bro.,  8  Montg. 
Co.  Law  RepY,  189,  191  (citing  Johnston  ▼. 
Chapman,  3  Pen.  &  W.  18). 

A  guaranty  is  defined  by  Judge  Story  to 
be  "an  undertaking  by  one  person  to  be  an- 
swerable for  the  payment  of  some  debt  or 
the  due  performance  of  some  contract  or 
duty  by  another  person,  who  himself  remains 
liable  to  pay  or  perform  the  same."  Durham 
V.  Manrow,  2  N.  Y.  (2  Comst)  533,  548;  Ab- 
bott V.  Brown,  22  N.  B.  813,  814,  131  III.  108. 

A  guaranty  is  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
persoa  Rev.  St  Okl.  1903,  §  8091;  Rev. 
Ck)de8  N.  D.  1899,  §  4625;  Civ.  CJode  S.  D. 
1903,  §  1960;  Civ.  Code  Mont  1895,  {  3600; 
Civ.  Code  CaL  1903,  §  2787. 

A  guaranty  is  an  agreement  by  one  per- 
son to  answer  to  another  for  a  debt,  default 
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or  miscarriage  of  a  third  person.  Bucking- 
ham V.  Murray's  Bx'r,  30  Atl.  779,  780.  7 
Houst  176 ;  Wallace,  Muller  &  Ck).  t.  Leber, 
47  Atl.  430,  431,  65  N.  J.  Law.  195;  Lach- 
man  v.  Block  (La.)  15  South.  649,  651 ;  Welsh 
V.  Bbersolfc  76  Va.  651,  656 ;  Hall  v.  Farmer, 
5  Denlo  fN.  Y.)  484,  487 ;  Bowen  v.  Needles 
Nat  Bank  (U.  S.)  87  Fed.  430,  440. 

''Guaranty"  is  an  obligation  for  the  abil- 
ity or  solvency  of  another.  Leonard  y. 
Wood,  2  Chest  Co.  Rep.  329,  330  (citing  Rel- 
gart  V.  White,  52  Pa.  [2  P.  F.  Smith]  438). 

"Guaranty  is  where  one  is  bound  to  an- 
other, who  hath  the  land,  to  warrant  the 
same  to  him,  which  may  be  by  two  ways; 
that  is,  by  act  of  the  law,  etc.,  or  by  deed  of 
the  party  who  grants  by  deed  or  fine  to  war- 
rant it  to  him."  Roseman  v.  Hughey  (S.  O.) 
Rice,  437,  438  (Quoting  Termes  de  la  Ley). 

A  contract  of  guaranty  is  that  the  prin- 
cipal is  able  and  willing  and  that  be  will 
perform  an  engagement  which  he  lias  under- 
taken or  is  about  to  undertake,  and  that  in 
the  event  of  failure  the  guarantor  will  an- 
swer for  the  consequences.  It  is  a  cumu- 
lative collateral  engagement  by  which  the 
guarantor  agrees  that  his  principal  is  able 
and  wjll  perform  a  contract  which  he  has 
made  or  is  about  to  make,  and  that  if  he 
fall  he  will,  on  being  notified  thereof,  pay 
resulting  damages.  La  Rose  v.  Logansport 
Nat  Bank,  102  Ind.  332.  335,  1  N.  B.  805, 
807  (citing  Relgart  t.  White,  52  Pa.  [2  P. 
F.  Smith]  438). 

A  guaranty  may  be  broad  as,  or  broader 
or  narrower  than,  the  contract  between  the 
principal  debtor  and  his  creditor.  The  terms 
of  the  guaranty  measure  the  liability  of  the 
guarantor,  but  do  not  constitute  the  con- 
tract between  the  debtor  and  creditor.  The 
contract  of  guaranty  is  a  contract  between 
tbe  guarantor  and  the  person  assured.  The 
person  whose  conduct  or  acts  are  assured  is 
not  a  necessary  party  to  a  contract  of  guar- 
anty. The  contract  between  the  person  thus 
assured  and  the  person  whose  acts  are  as- 
sured is  a  separate  matter.  Mt.  Calvary 
Church  v.  Albers,  73  S.  W.  508,  512,  174  Mo. 
331. 

A  guaranty  is  a  contract  of  indemnity, 
which  binds  the  party  who  gives  it  only  in 
default  of  him  for  whose  benefit  it  is  given; 
and  from  the  nature  of  such  a  contract  it 
results  that  the  debtor  must  be  resorted  to 
in  the  first  instance.  Williams  v.  Collins,  4 
N.  O.  382,  388. 

A  contract  of  guaranty  or  suretyship  is 
said  to  be  strlctissiml  Juris,  and  one  in  which 
the  guarantor  has  the  right  of  prescribing 
the  exact  terms  upon  which  he  will  enter 
into  the  obligation,  and  to  insist  on  his  dis- 
charge if  those  terms  are  not  observed.  It 
is  not  a  question  whether  he  is  harmed  by 
a  deviation  to  which  he  has  not  assented. 


Schoonover  t.  Osborne,  79  N.  W.  263,  264^ 
108  Iowa,  453. 

A  contract  of  guaranty  is  like  every 
other  contract  in  this:  that  there  must  be 
two  or  more  parties  to  the  contract  and  the 
minds  of  the  parties  must  assent  Farmers' 
Loan  &  Trust  Co.  v.  Stuttgart  &  A.  R.  R.  Co, 
(U.  S.)  92  Fed.  246,  24& 

Acoeptanee  and  notice  thereof. 

De  Colyar  states  the  essential  requisites 
of  a  contract  of  guaranty  to  be  (1)  the  mu- 
tual assent  of  the  parties;  (2)  that  the  par- 
ties be  capable  of  contracting;  (3)  that  each 
be  supported  by  a  valuable  consideration. 
With  regard  to  the  mutual  assent  of  the  par- 
ties he  says:  *'Every  contract  includes  a 
concurrence  of  intention  in  two  parties,  one 
of  whom  promises  something  to  the  other, 
who  on  his  part  accepts  such  promise.  Un- 
til, therefore,  an  acceptance  be  given  (which 
must  be  an  absolute  and  unconditional  ac- 
ceptance of  the  previous  offer),  the  prom- 
isor is  not  liable.  In  accordance  with  this 
doctrine  it  has  been  decided  that  the  mere 
offer  of  guaranty  is  not  binding  until  accept- 
ance by  the  person  to  whom  the  offer  is 
made.  Till  then,  it  is  revocable  by  the  par- 
ty making  it"  Lacbman  v.  Block  (La.)  15 
South.  649.  651. 

A  letter,  in  which  the  writer  thereof, 
after  recommending  a  certain  person  as 
worthy  of  credit,  adds,  **If,  in  addition  to 
the  foregoing  expressions,  you  should  re- 
quire any  individual  guaranty,  I  shall  have 
no  objection  to  give  you  that  pledge,"  is  not 
a  guaranty,  but  is  rather  a  proposition  lead- 
ing to  a  guaranty,  and  was  not  binding 
where  for  more  than  two  years  nd  notice 
was  given  tbe  writer  that  it  was  meant  to  be 
accepted  or  that  the  party  to  whom  it  was 
written  required  any  individual  guaranty  of 
him.  Stafford  v.  Low  (N.  Y.)  16  Johns.  67, 
68. 

Where  one  exhibited  a  letter  to  himself 
containing  the  following  words:  "For  the 
amount  of  such  goods  as  you  wish  to  pur- 
chase on  six  months*  credit  ♦  •  ♦  I  will 
guaranty  at  2%  per  cent.,"  and  on  the  faith 
of  such  letter  obtained  goods,  the  letter  con- 
stituted a  collateral  guaranty,  in  which  sea- 
sonable notice  of  acceptance  was  necessary 
in  order  to  bind  the  guarantor.  Bradley  ▼» 
Cary,  8  Me.  (8  Greenl.)  234,  238. 

As  an  absolnte  asreement. 

A  guaranty  may  be  absolute  (that  is,  for 
the  payment  of  the  bill  or  note),  or  condi- 
tional (that  is,  a  guaranty  that  it  is  collecti- 
ble by  due  diligence).  Esberg-Bachman  Leaf- 
Tobacco  Co.  V.  Held  (U.  S.)  62  Fed.  962.  963. 

"Guaranty,"  as  used  in  a  contract  where- 
by a  party  undertook  to  "pay  and  guaranty" 
the  debt  of  a  third  person,  is  not  used  in  its 
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technical  sense,  but  will  be  construed  as  an 
absolute  agreement  to  pay.  Packer  y.  Ben- 
ton, 36  Conn.  343,  348,  86  Am.  Dec.  246. 

As  agree  or  promise* 

The  word  "guaranty/*  in  an  indorse- 
ment on  a  note,  "I  hereby  guaranty  payment 
of  the  within,  and  waive  demand,  notice  of 
protest,  and  protest,"  will  not  be  construed 
in  its  technical  sense,  but  as  signifying 
*'agree,  promise,  or  undertake";  and  hence 
the  agreement  was  that  of  an  Indorser,  as 
otherwise  demand  and  notice  of  nonpayment 
would  not  be  necessary.  Delsman  y.  Fried- 
lander,  «6  Pac.  297.  298,  40  Or.  38. 

''Guaranty,"  as  used  In  a  paper  reciting 
that  **for  value  received  I  guaranty"  to  a  cer- 
tain person  "that  I  will  pay"  him  a  certain 
sum  per  month  on  certain  conditions,  is 
equivalent  to  "promise."  Thayer  v.  Wild, 
107  Mass.  449.  452. 

In  a  contract  for  furnishing  boilers  for 
the  construction  of  a  building,  one  of  the 
provisions  contained  the  guaranty  as  to  the 
boilers,  and  another  one  used  the  word 
"agreement";  and  it  was  contended  that  a 
letter  written  in  relation  to  such  contract, 
which  used  the  word  "guaranty,"  referred 
to  the  portion  of  the  contract  alone  where 
the  gnaranties  were  expressly  used.  It  was 
argued  that  the  word  "guaranty"  is  not 
synonymous  with  the  word  "agreement,"  but 
ordinarily  signifies  such  an  undertaking  as 
to  some  fact  or  performance  as  Is  enforce- 
able as  well  after  as  before  delivery  and 
acceptance,  and  does  not  include  matters  of 
description  or  conditions  which  would  be 
waived  by  acceptance  of  the  goods.  Tech- 
nically a  guaranty,  where  the  word  is  used 
tn  the  sense  of  "warranty,"  is  an  express  or 
implied  statement  of  something  which  a 
party  undertakes  shall  be  a  part  of  the  con- 
tract, and,  though  part  of  the  contract,  col- 
lateral to  the  expresd  object  of  it,  and  that 
selling  a  particular  thing  by  its  proper  de- 
scription cannot  with  accuracy  be  said  to 
create  a  warranty;  but  the  word  "guaranty" 
in  such  a  contract  is  not  to  be  taken  tn  ab- 
solute llterality.  The  question  is,  not  what 
is  the  technical  meaning  of  the  word,  but 
what  did  the  parties  intend  it  to  refer  to; 
and  in  this  sense  the  provision  of  the  con- 
tract constitutes  a  guaranty.  Heine  Safety 
Boiler  Co.  v.  Francis  Bros.  &  Jellett  (U.  8.) 
105  Fed.  413.  417. 

That  the  word  "guaranty"  is  usually 
employed  to  signify  a  remote  liability  is  ad- 
mitted; but  it  does  not  thence  follow  that  it 
la  not  frequently  used  to  mean  a  direct  or 
positive  engagement  Its  ordinary  accepta- 
tion Is  "to  secure,"  "to  promise,"  "to  bind," 
"to  agree,"  "to  warrant,"  and  "to  defend." 
It  Is  often  inserted  In  deeds  of  conveyance, 
and  when  it  is  used,  unless  its  sense  is  lim- 
ited or  extended  by  the  context  of  the  writ- 
ing or  the  legal  consequence  of  the  act,  it  is 
4  Wds.  &  P.— 14 


synonymous  with  •'promise,"  "agree,"  "war*- 
rant,"  or  "defend."  Garter  v.  Ashley,  1  Ark. 
(1  Pike)  326,  S33. 

Am  m  ooUateral  agreeatent* 

A  guaranty  is  not  a  direct  engagement 
to  pay  one's  own  debt,  or  perform  an  obliga- 
tion resting  primarily  on  the  guarantor;  for 
it  assumes  the  liability  of  another  as  prin- 
cipal, for  whom  the  guarantor  becomes  sure- 
ty. The  engagement  is  in  aid  of  and  col- 
lateral to  the  original  liability  of  the  prin^ 
cipal  debtor  or  party  for  whom  the  guaranty 
is  given.  Hall  v.  Parmer  (N.  Y.)  6  Denio, 
484,  487;  Welsh  v.  Bbersole,  76  Va.  651,  667; 
Carpenter  v.  Thompson,  34  Atl.  106,  106,  6& 
Conn.  457;  Cochran  v.  Dawson  (Pa.)  1  Miles, 
276,  277. 

A  guaranty  or  warranty  Is  not  an  Inde- 
pendent agreement,  but  a  mere  Incident  and 
part  of  the  principal  contract  of  sale,  and 
when  the  latter  is  formally  reduced  to  writ- 
ing whatever  incidents  exist  are  presumed  by 
the  rules  of  evidence  to  have  been  incorpo- 
rated thereunder.  Jones  t.  Alley,  17  Minn. 
292,  295  (Gil.  269,  272). 

The  contract  of  an  absolute  guaranty  la 
that.  If  the  principal  fails  to  pay,  the  gran- 
tor will.  If  it  were  not  so,  it  would  not  be 
a  guaranty,  but  an  independent  undertaking. 
Dickerson  v.  Derrlckson,  39  111.  574.  Hence 
a  guaranty  to  pay  costs  and  expenses  in- 
curred in  cbllecting  a  note  does  not  include^ 
costs  and  expenses  incurred  in  suing  the 
guarantor  himself  upon  the  guaranty.  Ab- 
bott V.  Brown.  22  N.  E.  813.  814,  131  111.  108. 

To  make  a  promise  a  contract  of  guar- 
anty, there  must  be  a  primary  liability  of  a 
third  person  to  the  promisee,  which  con- 
tinues after  the  promise  is  made.  An  agree- 
ment by  a  stockholder  in  a  corporation  that 
if  a  party  would  invest  in  stock,  and  If  such 
stock  afterwards  became  worthless  the 
stockholder  would  repay  the  sum  Invested, 
was  not  a  guaranty.  Kilbride  v.  Moss,  45 
Pac.  812,  113  Cal.  432,  64  Am.  St  Rep.  361. 

A  guaranty  is  a  contract  for  and  of  it- 
self, but  it  also  has  relation  to  some  other 
contract  or  obligation,  with  reference  to- 
which  it  is  collateral.  A  guaranty  of  a  note 
is  a  special  contract,  and  the  guarantor  is> 
not  in  any  sense  a  party  to  the  note.  Cole- 
man V.  Fuller,  11  S.  B.  175,  176,  105  N.  C. 
328,  a  L.  R.  A.  380. 

A  guaranty  is  collateral,  and  refers  to- 
some  contract  in  which  some  one  else  is  prin- 
cipal. Where  a  railroad  company  received 
goods  at  Pittsburg,  Pa.,  destined  for  Hud- 
son, Wis.,  stipulating  against  responsibility 
as  a  carrier  beyond  its  own  line,  but  guar- 
antying that  the  cost  of  transportation  to 
Hudson  should  not  exceed  a  certain  sum,  lesa 
than  the  aggregate  of  the  charges  on  the  sev- 
eral lines  between  Pittsburg  and  Hudson  at 
the  usual  rates,  the  other  connecting  llnep^ 
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on  the  route  haying  bo  knowledge  or  notice 
of  the  guaranty,  the  word  "guaranty"  im- 
ported that  the  parties  contemplated  that  the 
snccessiye  carriers  on  the  route  were  at  lib- 
erty to  act  each  for  itself  and  wholly  inde- 
pendent of  the  others.  Schneider  y.  Byans, 
26  Wis.  241,  258,  8  Am.  Rep.  56. 

The  contract  contained  in  a  writing  in 
the  following  words:  "Please  send  to  W. 
goods  to  the  amount  of  $100,  and  I  will 
guaranty  the  same  in  four  months'* — was  a 
collateral  undertaking  to  pay  in  case  W.  did 
not,  and  was,  therefore,  strictly  a  guaranty 
for  the  debt  of  another.  This  is  tbe  primary 
meaning  of  "guaranty,"  though  it  may  be 
readily  conceded  that  the  word  may  be  used 
in  such  a  connection  with  other  words  as  to 
constitute  an  original  contract  Dole  T. 
Young,  41  Mass.  (24  Pick.)  250,  252. 

As  •  oonLonrrenLt  asreement. 

A  guaranty  of  a  contract  implies  ex  yi 
termini  that  It  was  a  concurrent  act  and  a 
part  of  the  original  agreement.  Therefore 
a  writing  under  a  promissory  note,  in  the 
words  "I  guaranty  the  aboye,"  and  signed 
by  a  stranger  to  the  note,  was  prima  facie 
a  part  of  the  original  transaction,  and,  being 
so,  the  consideration  for  the  note  would  op- 
erate, also,  as  a  consideration  for  the  guar- 
anty. Leonard  v.  Vredenburgh  (N,  Y.)  8 
Johns.  29,  40,  5  Am.  Dec.  317. 

ConsiderationL. 

A  guaranty,  in  its  commercial  sense,  is 
an  undertaking  by  one  person  to  be  answer- 
able for  the  debt  or  obligation  of  another, 
and  it  is  essential  to  its  yalidlty  that  It  shall 
be  based  upon  a  sufficient  consideration. 
Olune  y.  Ford,  8  N.  Y.  Supp.  719,  720,  55  Hun, 
479. 

A  guaranty  is  a  collateral  engagement 
to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  and  must  be  made 
on  a  sufficient  consideration.  It  is  a  contract 
in  and  of  itself,  but  also  has  relation  to  some 
other  contract,  or  some  obligation  that  refers 
to  it,  which  Is  collateral.  Where  the  guar- 
anty is  executed  at  or  before  the  time  of  the 
execution  of  the  main  contract,  and  both 
contracts  form  parts  of  the  same  transac- 
tion, one  consideration  may  support  both  con- 
tracts. In  all  cases  where  the  guaranty  is 
executed  after  the  execution  of  the  original 
contract,  or  after  a  sale  thereof,  and  not  in 
pursuance  of  any  understanding,  had  at  the 
time  of  the  execution  of  the  original  con- 
tract or  at  tbe  time  of  the  sale,  that  such 
guaranty  should  be  executed,  neither  the  con- 
sideration for  the  original  contract  nor  the 
consideration  for  the  sale  can  support  a 
guaranty.  Briggs  y.  Latham,  13  Paa  129, 
131,  36  Kan.  205. 

Ctoneral  or  special. 

Guaranties  are  distinguished  in  the  law 
as  being  either  general  or  special;    special 


guaranties  being  those  which  are  operated 
in  fayor  of  the  particular  persons  only  to 
whom  they  are  addressed,  while  general  guar- 
anties are  open  for  acceptance  by  the  pub- 
lic generally.  The  true  distinction  between 
general  and  special  guaranties,  as  contained 
in  letters  of  credit,  is  that  on  the  faith  of 
a  general  guaranty  any  person  is  entitled  to 
advance  money  or  Incur  liability  on  comply- 
ing with  its  terms,  and  can  recoyer  the  same 
as  though  specially  named  therein.  Eyans- 
yille  Nat  Bank  y.  Eaufmann,  93  N.  Y.  278, 
276,  45  Am.  Rep.  204. 

Zndorsemeiit  dlstinKuisl&ed. 

A  guaranty  is  an  engagement  to  pay  in 
default  of  solvency  in  the  debtor,  provided 
due  diligence  be  used  to  obtain  payment 
from  him.  The  contract  of  a  guarantor  dif- 
fers from  that  of  an  indorser.  In  the  latter 
case  the  acknowledgment  is  to  pay  if  the 
maker  does  not,  upon  demand,  after  due  no- 
tice. Something  more  than  demand  and  no- 
tice of  nonpayment  is  required  to  support 
an  action  on  a  guaranty.  The  contract  for 
due  diligence  requires  that  a  suit  be.  brought 
within  a  reasonable  time  after  the  maturity 
of  the  claim,  and  be  duly  prosecuted  to  Judg- 
ment and  execution,  before  an  action  can  be 
sustained  against  the  guarantor.  Brown  y. 
Brooks,  25  Pa.  (1  Casey)  210,  212. 

In  its  broadest  popular  sense,  "indorse** 
is  sometimes  synonymous  with  "guaranty." 
Greer  v.  Featherstone  (Tex.)  68  S.  W.  48,  50; 
Tatum  y.  Bonner,  27  Miss.  (5  Oushm.)  760, 
765. 

As  indemnify  or  save  Harmless* 

"Guaranty"  means  "indemnify"  or  "save 
harmless."  Bausman  v.  Credit  Guarantee 
Co.,  47  Minn.  377,  379,  50  N.  W.  496. 

Notice  of  default. 

A  guaranty  is  a  contract  that  some  par- 
ticular thing  shall  be  done  exactly  as  it  is 
agreed  to  be  done,  whether  it  Is  to  be  done 
by  one  person  or  another,  and  whether  there 
be  a  prior  or  a  principal  contractor  or  not. 
Generally  notice  of  a  breach,  where  a  third 
person  is  to  do  the  act  guarantied,  need  not 
be  given  before  suit,  because  knowledge  of 
the  default  is  as  open  to  the  inquiry  of  the 
guarantor  as  it  is  to  the  one  who  is  guar- 
antied. Consequently  a  contract  whereby  C. 
guarantied  to  B.  "the  full  and  fair  perform- 
ance" of  the  contract  of  A.  was  a  contract 
of  guaranty,  and  B.,  upon  the  breach  of  A.*s 
contract,  could  immediately  maintain  an  ac- 
tion against  C.  Redfleld  y.  Haight,  27  Coun. 
31,  37. 

Personal  liability  imported. 

A  guaranty  imports  a  personal  liability 
exclusively.  Sather  Banking  Co.  v.  Arthur 
B.  Briggs  Co.,  72  Pac.  352,  353,  138  Cal.  724. 
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Afl  seeiurity. 

In  a  lease  of  timber  land,  providing  that 
it  la  agreed  and  understood  by  the  parties 
thereto  that  the  wood  and  timber  on  the 
above  described  premises  shall  be  held  by 
the  lessor  as  guaranty  for  the  payment  of 
the  sum  named  as  rent,  the  term  ''guaranty" 
means  ••security"  or  "lien"— that  the  plain- 
tiff should  hold  the  wood  and  timber  as  se- 
curity for  the  price  thereof,  and  that  he 
should  have  a  lien  upon  the  same.  Wllkle  v. 
Day,  6  N.  B.  542,  644^  141  Mass.  68. 

Sovetyship  dlstingvlslied. 

In  a  strict  collateral  guaranty  the  guar- 
antor undertakes,  In  the  event  the  princi- 
pal falls  to  do  what  he  has  promised,  to  pay 
damages  for  such  failure.  A  guarantor  un- 
dertakes to  pay  such  damages  as  a  result  of 
the  principal's  default  A  surety  undertakes 
to  do  the  particular  thing  if  the  principal 
falls.  Nadlng  v.  McGregor,  121  Ind.  465, 
470,  23  N.  E.  283,  6  L.  R.  A.  686;  Newcomb 
Bros.  Wall  Paper  Co.  v.  Emerson,  17  Ind. 
App.  482,  46  N.  B.  1018,  1020;  Conduitt  v. 
Ryan,  8  Ind.  App.  1,  29  N.  B.  160;  Wheeler 
V.  Rohrer,  21  Ind.  App.  477,  52  N.  B.  780; 
Durand  &  Kasper  Ck>.  v.  Rockwell,  54  N.  B. 
771,  772,  23  Ind.  App.  11;  G.  F.  Wlttmer 
Lumber  Ck>.  v.  Rice,  55  N.  B.  868,  23  Ind. 
App.  586. 

A  guaranty  is  an  undertaking  that  the 
debtor  shall  pay;  suretyship,  an  undertaking 
that  the  debt  shall  be  paid.  Shearer  v.  R. 
8.  Peale  &  Ck>.,  9  Ind.  App.  282,  86  N.  B.  455. 

The  terms  ••sturety"  and  "guarantor"  are 
often  confounded,  from  the  fact  that  a  guar- 
antor is  In  common  acceptation  a  surety  for 
another.  The  true  distinction  seems  to  be 
this:  that  a  surety  is  in  the  first  instance  an- 
swerable for  the  debt  for  which  he  makes 
himself  rosponslble,  while  a  guarantor  is 
only  liable  where  default  is  made  by  the  par- 
ty whose  undertaking  is  guarantied.  Courtis 
V.  Dennis,  48  Mass.  (7  Mete.)  510,  518,  519. 

Tlie  words  "surety"  and  "guarantor"  are 
often  nsed  as  synonymous,  but  they  are  not 
so  in  fact  Both  are  bound  for  another  per- 
son. A  surety  is,  however,  usually  bound 
with  his  principal  by  the  same  instrument, 
executed  at  the  same  time,  and  upon  the 
same  consideration.  Treweek  v.  Howard,  S9 
Pac.  20,  21,  105  Cal.  434. 

While  the  undertaking  of  a  guarantor 
technically  differs  from  that  of  a  surety,  still 
the  contract  of  guaranty  Is  the  obligation  of 
a  surety.  Both  are  accessory  contracts. 
That  of  a  surety  is  in  some  sense  condition- 
al; that  of  a  guarantor  is  strictly  so.  A 
guaranty  is  secondary,  while  a  suretyship  is 
a  primary  obligation.  Hooper  v.  Hooper,  31 
Aa  608»  61Qp  81  Md.  X55»  48  Am.  St.  Rep. 
490. 


The  distinction  between  a  surety  and  a 
guarantor  is  that  the  former  enters  into  the 
contract  primarily  for  the  benefit  of  the 
debtor,  while  in  the  latter  the  benefit  of  the 
principal  debtor  is  no  part  of  the  induce- 
ment to  him  to  contract  In  other  words,  a 
guarantor  is  one  who  enters  into  the  con- 
tract mainly  for  his  own  benefit,  and  not* 
for  the  benefit  of  the  principal  debtor.  In  a 
strict  guaranty  the  guarantor  does  not  un- 
dertake to  do  a  thing  which  his  principal  is 
bound  to  do,  but  his  obligation  is  that  the 
principal  shall  perform  such  act  as  he  is 
bound  to  perform,  or,  in  the  event  he  fails, 
that  the  guarantor  will  pay  such  damages  . 
as  may  result  from  the  failure.  Cole  Mfg. 
Co.  V.  Morton,  60  Pac.  587,  589,  24  Mont  58. 

.  The  terms  ••guarantor"  and  •^surety*'  are 
frequently  used  interchangeably,  and  for 
this  reason  a  groat  confusion  has  arisen  in 
the  books  as  to  the  proper  distinction  to  be 
drawn  between  them.  A  guarantor  is  a 
surety,  In  the  sense  that  he  obligates  himself 
to  pay  the  debt  of  another.  A  surety  binds 
himself  to  perform  if  the  principal  does  not, 
without  regard  to  his  ability  to  do  so.  His 
contract  is  equally  absolute  with  that  of 
bis  principal.  They  may  be  sued  in  the 
same  action,  and  judgment  may  be  entered 
up  against  both.  A  guarantor,  on  the  other 
hand,  does  not  contract  that  the  principal 
will  pay,  but  simply  that  he  is  able  to  da 
so.  In  other  words,  the  guarantor  guaran- 
ties nothing  but  the  solvency  of  the  princi- 
pal. Manry  v.  Wazelbaum  Co.,  33  S.  SL  701«. 
703,  108  Oa.  14. 

tTnderstandliiga 

See  ••Understanding.*' 


"Warranty"  and  "guaranty,**  being  de- 
rivatives from  the  same  root,  are  identical  in 
signification  and  effect;  the  one  usually,  but 
not  always,  denoting  a  covenant  in  a  con- 
veyance, and  the  other  denoting  a  paroJ 
promise.  Ayres  v,  Flndley,  1  Pa.  (1  Barr^ 
501. 

In  the  strict  sense  of  the  word,  ••guar- 
anty" or  ••guarantee"  applies  to  an  under- 
taking by  another,  though  It  is  sometimes 
used  in  the  sense  of  "warranty"  or  "war- 
rant." Field  V.  Lamson  &  Goodnow  Mfg. 
Co.,  38  N.  B.  1126.  1128.  162  Mass.  388.  27 
L.  R.  A.  186  (citing  Wiley  v.  Inhabitants  of 
Athol.  150  Mass.  434,  23  N.  E.  811,  OUR. 
A.  342). 

In  an  agreement  In  connection  with  the 
sale  of  electric  storage  batteries  that,  "In 
event  the  equipments  are  furnished  under 
the  proposals  made,  we  will  guaranty  for  a 
period  of  four  years  that  the  cost  of  renewal 
of  batteries  shall  not  exceed**  a  certain  sum. 
the  word  ''guaranty"  was  used  in  the  sense* 
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•f  ••warranty";  It  beiDg  evident  that  the  In- 
tention was  that  the  vendor  would  renew 
the  batteries  as  required  at  such  a  sum.  Ac- 
cumulator Ck>.  V.  Dubuque  St  Ry.  Co.  (U.  S.) 
64  Fed.  70,  70,  12  C.  C.  A.  87. 

Where  a  contract  for  the  sale  of  iron 
ore  guarantied  that  it  would  contain  a  yield 
of  50  per  cent,  of  iron,  the  word  "guarantied" 
manifestly  meant  "warranted,"  and  there 
was  not  a  technical  guaranty.  Martinez  v. 
Earnshaw  (Pa.)  36  Wkly.  Notes  Cas.  4d8,  602. 

A  guaranty,  in  its  strict  legal  and  com- 
mercial sense,  is  said  to  be  an  undertaking 
by  one  person  to  be  answerable  for  the  pay- 
ment of  some  debt  or  due  performance  of 
some  contract  or  duty  by  another,  who  him- 
self remains  liable  to  pay  or  perform  the 
same.  Originally  the  words  "warranty"  and 
"guaranty"  were  the  same;  the  letter  "g" 
of  the  Norman  French  being  convertible  with 
the  "w"  of  the  German  and  English,  as  in 
the  name  of  William  or  Guillaume.  "War- 
ranty" is  applied  to  a  contract  as  to  title, 
quality,  or  quantity  of  something  sold.  A 
guaranty  is  held  to  be  a  contract  by  which 
one  person  is  bound  to  another  for  the  ful- 
fillment of  a  promise  or  engagement  of  a 
third  party.  A  guaranty  is,  perhaps,  always 
understood,  In  its  strict  legal  and  commer- 
cial sense,  as  a  collateral  warranty  against 
some  default  or  event  in  future,  while  a 
warranty  is  generally  understood  as  an. abso- 
lute undertaking  in  prsesenti.  Any  form  of 
words  expressing  an  imdertaking  or  consid- 
eration to  insure  another  against  delinquen- 
cy against  a  third  party  may  constitute  a 
guaranty-,  and  any  words  showing  an  under- 
taking as  to  quality  or  title  of  the  thing 
sold  may  amount  to  a  warranty.  Sturges  v. 
Bank  of  Circleville,  11  Ohio  St  153,  1G9,  78 
Am.  Dec.  296. 

In  legal  contemplation  there  is  a  wide 
difference  between  **warranty"  and  "guar- 
anty." The  term  "warranty"  is  an  engage- 
ment or  understanding  forming  a  part  of  the 
transaction.  It  is  an  absolute  understand- 
ing or  liability  on  the  part  of  the  warrantor, 
and  the  contract  is  void  unless  it  is  strictly 
and  literally  performed.  A  guaranty,  on  the 
other  hand,  is  a  collateral  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other. Consequently  an  instruction  in  a 
life  Insurance  case:  "Warranty  means  more 
than  agreement  It  means  a  guaranty" — is 
erroneous.  Masons'  Union  Life  Ins.  Ass'n 
V.  Brockman,  60  N.  B.  493,  497,  20  Ind.  App. 
206. 

'Written  oontraot  not  required. 

Ordinarily,  when  one  agrees  to  pay  the 
debt  of  another  which  has  already  been  con- 
tracted, the  party  is  strictly  a  guarantor, 
and  his  guaranty  must  be  in  writing;  but 
v^hen  the  contract  is  originally  made  witlf 
the  party  sought  to  be  charged,  and  the  party 


seeking  to  enforce  the  contract  relied  exclu- 
sively on  the  responsibility  of  audi  party, 
the  contract  is  an  original  one,  and  need  not 
be  in  writing.  Meldrum  v.  Keneflck,  89  N. 
W.  863,  865,  16  S.  D.  87a 


ISS. 


OtTABAHTY  AITO  SAVE 

The  expression  "guaranty  and  save 
harmless"  is  commonly.  If  not  oniTersally, 
used  in  covenants  of  indemnity.  Tlie  phrase 
la  tautological,  and,  taken  as  a  wbole^  has 
the  same  meaning  as  the  words  "save  harm- 
less" would  have,  if  used  alone.  Traders' 
Nat  Bank  v.  Washington  Water  Power  Co^ 
61  Pac  152,  154,  22  Wash.  467. 

OtlABANTY  COMPAinr. 

A  guaranty  or  security  company,  within 
the  meaning  of  St  1899,  I  273,  Is  such  a 
company  as  may  become  surety  for  another. 
An  Insurance  company  la  not  a  guaranty  or 
security  company  within  the  meaning:  of  the 
term,  and  therefore  is  not  within  the  provi- 
sion of  a  statute  Imposing  a  tax  on  guaranty 
or  security  companies  and  '"the  like."  JEitna 
Life  Ins.  Co.  Y.  Coulter,  74  S.  W.  1050,  1052, 
25  Ky.  Law  Rep.  198. 

GUABANTY  FUND*. 

A  statute  of  New  York  provides  that, 
whenever  any  policy  of  life  insurance  issued 
by  a  domestic  company  shall  lapse  for  the 
nonpayment  of  any  premium,  the  "reserve 
on    such   policy"    shall,   on   demand    made, 
with   surrender   of   the   policy,   within    six 
months  after  the  lapse,  be  applied,  as  shall 
have  been  agreed,  to  continue  the  policy  In 
force  at  its  full  amount  so  long  as   such 
amount  will  purchase  temporary  insurance. 
The  policy  of  a  New  York  company  stipulat- 
ed to  Insure  the  assured  for  one  year,  ac- 
companied by  an  agreement  to  renew  the 
insurance  from  year  to  year,  without  exam- 
ination, on  the  payment  of  a  fixed  annual 
premium,  and  provided  that  the  excess  of 
such  premiums  over  operating  expenses  and 
the  assured's  share  of  death  losses  should 
constitute  a  "guaranty  fund,"  to  apply  in 
reduction  of  later  premiums,  and  after  five 
years  to  extend  the  insurance  in  case  of 
lapse.    Held,  that  the  fund  classed  in  the 
policy  as  a  "guaranty  fund"  was  embraced 
within  the  meaning  of  the  words  "reserve 
on  such  policy,"  as  used  in  the  statute.    Niel- 
son  V.  Provident  Sav.  Life  Assur.  Soc,  73 
Pac.  168,  169,  139  Cal.  332,  96  Am.  St  Bep. 
146. 

GUABANTY  INSURANCE. 

"Guaranty  insurance"  Is  a  contract 
whereby  one  for  a  consideration  agrees  to 
indemnify  another  against  loss  arising  from 
the  want  of  integrity,  fidelity,  or  insolvency 
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of  employes  and  persons  holding  positions  of 
trust,  against  Insolvency  of  debtors,  losses 
In  trade,  losses  from  nonpayment  of  notes, 
and  other  evidences  of  indebtedness,  or 
against  breach  of  contract  It  Includes  other 
forms  of  Insurance,  which  are  specially  class- 
ified as  "fidelity  guaranty,"  "credit  guaran- 
ty," etc.  People  v.  Rose,  51  N.  B.  246,  247, 174 
111.  810,  44  L.  R.  A.  124. 

^  ••Guaranty  insurance"  Is  defined  by  Mr. 
Frost  in  his  work  (section  2)  as  follows: 
**For  purposes  of  classification  and  treatment, 
guaranty  insurance  contracts  may  be  divided 
Into  three  general  classes:  those  of  fidelity, 
commercial,  and  Judicial  insurance."  Cowles 
V.  United  States  Fidelity  &  Guaranty  Co.,  72 
Pac.  1032,  1033,  82  Wash.  120. 

OtTARAHTT  OF  OOIXEOTION . 

A  guaranty  of  collection  requires  the 
diligent  prosecution  of  the  original  debtor 
by  legal  remedies,  without  effect  as  a  con- 
dition precedent  to  liability  on  such  guar- 
anty. Dyer  v.  Gibson,  16  Wis.  557;  Schmitz 
V.  Langbaar,  88  N.  Y.  503,  506;  Cumpston 
v.  McNair  (N.  Y.)  1  Wend.  457,  460;  unless  it 
is  made  to  appear  that  the  pursuit  of  such 
remedies  would  be  fruitless.  Texas  City 
Imp.  Oo.  V.  Griswold  (Tex.)  41  S.  W.  513. 

A  "guaranty  of  collection"  Is  sometimes 
defined  as  an  undertaking  to  pay  a  debt  on 
condition  that  the  person  to  whom  the  guar- 
anty is  given  shall  diligently  prosecute  the 
principal  debtor  without  avail,  or  that  the 
debt  will  be  paid  if  the  person  be  prosecuted 
with  reasonable  diligence,  or  that  the  debt 
Is  collectible  in  due  course  of  law.  A  guar- 
anty of  collection  only  guaranties  the  col- 
lectibility or  goodness  of  the  note,  and  does 
not  amount  to  an  absolute  guaranty  of  pay- 
ment New  York  Security  &  Trust  Co.  v. 
liombard  Inv.  Co.  (U.  S.)  73  Fed.  637,  552. 

A  guaranty  indorsed  on  a  promissory 
note,  "that  we  guaranty  the  collection  of 
the  within  note,"  is  to  be  construed  as  equiv- 
alent to  the  phrase  "that  we  guaranty  the 
collection  of  the  within  note  by  due  course 
of  law."  Burt  v.  Homer  (N.  Y.)  5  Barb.  501, 
503. 

When  the  words,  "Collection  guarantied 
and  notice  of  pptest  waived,"  are  written  on 
the  back  of  a  promissory  note  by  the  payee 
thereof,  they  mean  that  the  transferee  takes 
as  an  Indorsee  and  not  as  an  assignee  of  a 
note»  for  such  words  constitute  an  indorse- 
ment, with  an  enlarged  liability.  State  Na- 
tional Bank  v.  Haylen,  16  N.  W.  754,  755, 
14  Neb.  480. 

Oiuuraaty  of  pajrment  dlstiaLguislied. 

A  guaranty  of  collection  of  a  note  dif- 
fers from  one  for  payment,  in  this:  that 
the  guarantor  undertakes  only  to  pay  the 


debt  upon  the  condition  that  the  guarantee 
shall  diligently  prosecute  the  principal  debt- 
or without  avail,  and  this  means  the  pros- 
ecution of  a  suit  against  the  principal  debt- 
or to  Judgment  and  execution.  The  legal 
remedies  are  only  exhausted  upon  the  prop- 
er return  of  an  execution'  unsatisfied  for 
want  of  goods  whereon  to  levy.  Getty  v. 
Schantz  (U.  8.)  100  Fed.  577,  578,  40  C.  C. 
A.  560. 

There  is  a  broad  distinction  between 
"guaranty  of  payment"  and  "guaranty  of 
collection."  The  former  is  an  absolute,  un- 
conditional undertaking  on  the  part  of  the 
guarantor  that  the  maker  will  pay  the  note, 
while  the  latter  is  an  undertaking  to  pay  if 
payment  cannot,  by  reasonable  diligence,  be 
obtained  from  the  principal  debtor.  Cowles 
V.  Peck,  10  AU.  569,  570,  55  Conn.  251,  3 
Am.  St.  Rep.  44. 

OUABANTT  OF  DIVID£lfD. 

A  guaranty  of  a  dividend  by  a  corpora- 
tion Is  nothing  more  than  a  pledge  of  the 
funds,  legally  applicable  to  the  purposes  of 
a  dividend.  It  is  a  dividend,  and  not  a  debt 
Taft  V.  Hartford,  P.  &  F.  R.  Co..  8  R.  I.  310. 
333,  5  Am.  Rep.  575. 

OUABANTT  OF  PAYMENT. 

A  guaranty  of  payment  of  a  note  is  an 
absolute  undertaking  on  the  part  of  the  guar- 
antor that  the  maker  will  pay  the  note  when 
due,  or  that  the  guarantor  wUl  pay  the  debt 
at  maturity  if  the  maker  does  not,  and  the 
contract  of  the  guarantor  is  broken  upon 
the  failure  of  the  maker  to  meet  his  obliga- 
tion. Hernley  v.  Brannum,  55  N.  E.  512,  514, 
23  Ind.  App.  388  (citing  Baylies,  Sur.  p.  17; 
Brown  v.  Curtiss,  2  N.  Y.  [2  Comst.]  225; 
Allen  V.  Rigbtmere  [N.  Y.]  20  Johns.  3G5. 
11  Am.  Dec.  288);  New  York  Security  & 
Trust  Co.  V.  Lombard  Inv.  Co.  (U.  S.)  73 
Fed.  537,  552. 

A  guaranty  of  payment  of  a  UQte  is  an 
absolute  undertaking  on  the  part  of  the 
guarantor,  for  a  valuable  consideration,  to 
pay  the  debt  at  maturity  in  case  the  prin- 
cipal debtor  does  not;  and  the  guarantee  in 
such  case  may  sue  the  guarantor  at  orice  for 
the  debt,  if  not  paid  at  maturity.  Getty  v. 
Schantz  (U.  S.)  100  Fed.  577,  578,  40  C.  C. 
A.  560;   Day  v.  Elmore,  4  Wis.  190,  193. 

A  guaranty  of  payment  of  a  note  may 
be  absolute  (that  is,  for  the  payment  of  a 
bill  or  note)  or  conditional  (that  is,  a  guar- 
anty that  it  is  collectible  by  due  diligence). 
Hanna  v.  Savage,  35  Pac.  127,  129,  7  Wash. 
414. 

An  indorsement  on  a  note,  that  "I  here- 
by guaranty  the  payment  of  the  principal 
and  interest  of  the  wilbln  noto,"  creates  an 
absolute  guaranty  of  the  payment.    National 
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Guaranty  Loan  &  Trust  CJo.  ▼.  Ply,  69  S.  W. 
231,  232,  29  Tez.  Cir.  App.  633. 

Ooatraet  of  lademnitjr  dlstfj&siiitl&ed. 

See,  also,  "Indemnity." 

There  is  a  well-understood  difference  be- 
tween a  guaranty  of  payment  and  a  con- 
tract of  Indemnity  against  loss  as  the  re- 
sult of  the  nonpayment  of  a  debt  In  the 
first  case  the  liability  of  the  guarantor  Is 
fixed  by  the  failure  of  the  principal  debtor 
to  pay  at  maturity,  or  at  the  time  when  pay- 
ment was  •  guarantied.  In  the  second,  the 
contract  partakes  of  the  nature  of  a  guar- 
anty of  collection;  no  liability  being  Incur- 
red until  after,  by  the  use  of  due  and  rea- 
sonable diligence,  the  guarantee  has  become 
unable  to  collect  the  debt  from  the  principal 
debtor.  Pierce  v.  Merrill,  61  Pac.  64,  66, 
128  Cal.  464,  79  Am.  St  Rep.  56  (citing  Bur- 
ton V.  Dewey.  46  Pac.  325,  4  Kan.  App.  589). 

Guaranty  of  oolleotion  dlstinKuisl&ed. 

Bee  "Guaranty  of  Oollectlon." 

GUARDIAN. 

See     "General     Guardian";      "Natural 
Guardian";    "Special  Guardian.*' 

A  guardian  is  a  person  appointed  to  take 
care  of  the  person  or  property  of  another. 
Rev.  Codes  N.  D.  1899,  S  2807;  C?iv.  Ck>de  S. 
D.  1903,  §  139;  Civ.  Ck>de  Cal.  1903,  §  236; 
Rev.  St  Okl.  1903,  S  3808;  Cly.  Code  Mont 
1896^  S  330. 

A  guardian  is  one  that  legally  has  the 
care  and  management  of  the  person,  or  the 
estate,  or  both,  of  a  child,  during  his  mi- 
nority, whose  father  has  deceased.  Bass  ▼. 
Cook  (Ala.)  4  Port  390,  392  (ciUng  Reeves, 
Dom.  Bel.  311). 

A  guardian  is  a  person  upon  whom  the 
law  imposes  the  duty  of  looking  after  the 
pecuniary  interests  of  his  ward.  Sparhawk 
V.  Allen,  21  N.  H.  (1  B'ost)  27. 

"Guardian"  Is  a  general  term,  applica- 
ble to  both  guardians  of  the  property  and 
guardians  of  the  person  of  a  ward.  The 
term  "guardian,"  without  words  of  limita- 
tion, describes  one  who  Is  charged  with  the 
care  and  custody  of  the  property  and  person 
of  the  ward.  Burger  v.  Frakes,  23  N,  W. 
746,  747,  67  Iowa,  460. 

A  guardian  is  one  who  is  entitled  to  the 
custody  of  the  person  of  an  infant.  Wilson 
y.  Me-ne-chas,  20  Pac.  468,  469,  40  Kan.  648. 

Rev.  Laws  1799,  which  provides  that,  if 
the  personal  estate  and  rents  and  profits  of 
the  real  estate  be  not  sufficient  for  the  main- 
tenance and  education  of  the  ward,  the  or- 
phans' court  of  the  j^roper  county,  on  full 
inyestigatlon  thereof,  may  from  time  to  time 


order  the  guardian  to  sell  such  parts  of  the 
ward's  lands,  tenements,  heredltam^its,  real 
estate,  etc.,  means  such  guardians  as  are 
named  in  the  previous  section  of  the  act; 
that  Is,  testamentary  guardians,  or  guard- 
ians In  socage.  Graham  v.  Houghtalln«  30 
N.  J.  Law  (1  Vroom)  552,  660. 

Code  1871,  c.  45,  %  2173,  which  provides 
that  no  action  shall  be  brought  to  recover 
any  pr(^>erty  heretofore  sold  by  any  guard- 
ian by  virtue  of  the  order  of  any  probate 
court  In  the  state  on  the  ground  of  the  in- 
validity of  such  sale,  unless,  etc.,  will  be 
construed  to  Include  persons  appointed 
guardians  of  minors  not  fatherless.  Hall  v. 
Wells,  54  Miss.  289,  297. 

The  word  "guardian,"  as  used  in  the 
statute  authorizing  the  courts  of  probate  to 
appoint  guardians  to  all  minors  under  the 
age  for  choosing  guardians,  who  have  no 
father,  guardian,  or  master,  has  reference  to 
a  guardian  appointed  by  the  court  of  pro- 
bate; and  the  right  of  the  mother,  as  nat- 
ural guardian,  to  the  custody  of  her  minor 
child  Sitter  the  death  of  the  father,  is  in- 
ferior to  the  right  of  a  guardian  appointed  by 
the  court  of  probate.  Macready  t.  WUcox, 
33  Conn.  821,  327,  328. 

As  agent* 

See  "Agent" 

Ghtardiaa  ad  litem. 

Within  the  meaning  of  Sanb.  ft  B.  Ann. 
St  §  2447,  providing  that  when  any  judge 
of  a  county  court  shall  be  an  administra- 
tor, executor,  or  guardian  of  any  ward,  he 
shall  be  disqualified  to  act  In  relation  to  that 
estate,  the  word  "guardian,"  being  used  in 
connection  with  the  words  "executors  or  ad- 
ministrators," will  be  construed  to  mean 
some  trustee  charged  with  the  duty  of  car- 
ing for  property  or  looking  after  some  In- 
terest then  pending,  for  which  he  must  ac- 
count to  the  court  and  concerning  which 
the  court  must  make  some  decision,  and  will 
not  Include  a  guardian  ad  litem  of  an  infant 
who  was  such  three  years  prior  to  election 
as  county  Judge.  Rlchter  v.  Leiby's  Estate, 
83  N.  W.  694,  695, 107  Wis.  404. 

As  legal  vepreseatatiye. 

See  "Legal  Representative^ 

Next  friend. 

The  term  "guardian,"  as  used  In  the  cit- 
ing part  of  a  scire  facias  ad  audiendum  er- 
rores,  in  which  a  party  is  described  as  guard- 
ian of  another,  and  the  former  party  is  de- 
scribed in  the  recital  of  such  writ  and  in  the 
writ  of  error  as  the  next  friend  of  the  lat- 
ter party,  will  be  construed  to  mean  next 
friend.  United  States  Mut  Ace  Ass'n  of 
City  of  New  York  y.  Weller,  11  South.  780. 
788.  30  Fla.  210. 
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Am  ooonpant  or  trustee. 

See  "Occupant — Occupier.** 
Ab  trustee  of  an  express  trust,  see  ^'Bx- 
press  Trust" 


GtTABDIAK  AD  UTEIC 

A  guardian  ad  litem  is  an  attorney  ap- 
pointed to  conduct  or  care  for  a  particular 
matter  in  court  He  has  charge  neither  of 
the  person  nor  the  property  of  the  infant, 
and  is  not  accountable  to  the  court,  save  as 
an  attorney  Is  always  accountable  for  the 
faithful  discharge  of  his  duty.  So  that  a 
guardian  ad  litem  is  not  included  under  a 
statute  providing  that  a  Judge  who  shall  be 
an  administrator,  executor,  or  guardian  of 
any  ward  shall  be  disqualilied  to  act  In  re- 
lation to  the  estate.  A  guardian  ad  litem 
is  not  a  guardian,  as  used  in  the  statute. 
Rlchter  v.  Leiby's  Estate,  83  N.  W.  691,  695, 
107  Wis.  404. 

OtrARDIAN  BY  NATURE. 

A  guardian  by  nature  is  the  father  of 
the  ward,  and  perhaps,  on  his  death,  the 
mother.  On  the  part  of  the  father,  this 
guardianship  extends  to  the  age  of  21  years 
of  the  child,  but  to  the  custody  of  his  per- 
son only.  Such  guardian  has  neither  posses- 
sion nor  control  of  the  estate,  whether  real 
or  personal.  Kline  y.  Beebe,  6  Conn.  494, 
600;  Maurow  v.  Ritchie  (U.  S.)  16  Fed.  1171, 
1175. 

OtTARDIAK  BY  STATUTE. 

A  "guardian  by  statute,"  in  English  law, 
means  a  guardian  appointed  by  the  father*s 
will.  As  used  in  tnis  country,  it  means  a 
guardian  appointed  by  the  deed  or  will  of 
the  father  or  mother,  and  not  guardians  ap- 
pointed by  virtue  of  some  statute.  Huson  v. 
Oieen,  16  S.  EL  255,  256,  88  Ga.  722. 

aUARDIAN  OF  THE  PERSON. 

A  guardian  of  the  person  is  one  who  has 
been  lawfully  Invested  with  the  care  of  the 
person  of  an  infant  whose  father  has  died, 
and  is  considered  as  standing  in  the  place 
of  the  father.  Nicholson  v.  Spencer,  11  Qa. 
607,  609. 

OUABDIANSHIP. 

See  "Testamentary  Guardianship." 

A  guardianship  is  a  trust,  and  It  pecu- 
liarly and  exclusively  belongs  to  the  chan- 
cellor. A  guardian  must  first  be  called  to 
account,  before  the  surety  is  liable.  Stilwell 
T.  Mills  (N.  T.)  19  Johns.  804. 

Guardianship  is  a  trust  coupled  with  an 
Interest,  and,  when  two  guardians  are  ap- 
polntadt  AOd  one  of  them  dies*  it  follows 


from  the  nature  of  the  trust  that  it  must 
survive.  Guardians  are  in  this  respect  anal- 
ogous to  administrators.  People  t.  Byron 
(N.  Y.)  8  Johns.  Gas.  53,  58. 

OUABDIANSHIP  BY  ELECTION. 

"Guardianship  by  election"  is  mentioned 
by  some  of  the  English  writers,  but  never 
recognized  in  this  country.  Lord  Ck>ke,  in 
Co.  Lltt.  87b,  speaks  of  an  heir  under  the 
age  of  14  inheriting  the  rents  charge,  com- 
mon of  pasture,  or  such  like  thing,  being 
able  to  choose  his  own  guardian  in  certain 
cases;  but  it  is  remarked  by  Mr.  Hargrave 
that  it  is  not  mentioned  as  to  bow  or  be- 
fore whom  such  election  should  be  made. 
Mauro  v.  Ritchie  (U.  S.)  16  Fed.  Gas.  1171, 
1176. 

OUABDIANSHIP  FOB  NUBTUBE. 

Guardianship  for  nurture  extended  only 
to  the  custody  of  the  persons  of  those  in- 
fants who  were  not  heirs  apparent,  and  con- 
tinued only  until  their  age  of  14  years,  and 
none  could  have  It  but  the  father  or  mother. 
It  only  occurs  where  the  infant  is  VTlthout 
any  other  guardian.  After  14  the  infant  is 
at  liberty  to  choose  his  guardian.  This  form 
of  guardianship  cannot  exist  in  this  country, 
because  it  is  applicable  only  to  such  children 
as  are  not  heirs  apparent  Mauro  v.  Ritchie 
(U.  S.)   16  Fed,  Oas.  1171.  1175. 

At  common  law  the  guardian  for  nur- 
ture took  charge  of  the  person  and  personal 
estate,  but  If  the  ward  held  real  estate  by 
socage  tenure,  the  guardian  took  the  charge 
of  his  body  and  lands.  Appeal  of  Arthur 
(Pa.)  1  Grant,  Gas.  65,  56. 

OUABDIANSHIP  IN  OHIVALBT. 

Guardianship  in  chivalry  existed  only 
when  the  infant  inherited  land  holden  by 
knlght*s  service.  This  guardian  had  the  cus- 
tody of  the  person  and  lands  of  the  infant 
until  his  full  age  of  21,  and  took  the  profits 
to  his  own  use,  without  account;  and  also 
the  value  of  the  marriage  of  his  ward.  The 
infant  had  no  right  to  elect  a  guardian. 
This  tenure  was  abolished  by  the  statute  12 
Car.  II,  c.  24,  and  with  the  tenure  went  the 
right  of  guardianship  connected  with  that 
tenure.  A  guardian  in  chivalry  never  exist-  • 
ed  in  the  United  States.  Mauro  v.  Ritchie 
(U.  S.)  16  Fed.  Cas.  1171.  1175. 

OUABDIANSHIP  IN  SOCAGE. 

Guardianship  in  socage  arises  only  when 
the  infant  has  land  by  descent,  which  takes 
place  when  socage  lands  descend  to  the  in- 
fant while  under  14  years  of  age,  and  ceases 
when  the  infant  arrives  at  the  age  of  14 
years,  unless  no  other  guardian  is  appointed 
for  him.  Tyler  on  Coverture  &  Infancy. 
Under  the  common  law,  the  right  and  duty 
of  a  guardian  in  socage  were  originally  «x- 
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doslvely  confined  to  real  estate,  but  by  de- 
grees they  were  extended  so  as  to  embrace 
personalty.  This  extension  at  common  law, 
though  prevalent  in  England,  was  not  fol- 
lowed in  this  state;  and,  in  the  absence  of 
authority  or  decision,  it  cannot  be  said  that 
in  this  state  such  guardian  ever  obtained 
title  to  or  control  over  personal  property  of 
an  infant  Foley  v.  Mutual  Life  Ins.  Co., 
64  Hun,  68,  66,  18  N.  Y.  Supp.  615. 

Quardianship  in  socage  arose,  like  that 
in  chivalry,  wholly  out  of  tenure.  It  was 
necessary  that  the  ward  should  have  inher- 
ited land  holden  in  socage.  It  continued 
only  until  the  heir  attained  the  age  of  14, 
although  some  have  said  that  it  continued 
until  the  age  of  21,  unless  the  ward,  after 
the  age  of  14,  should  have  elected  another 
guardian.  The  guardian  in  socage  had  the 
custody  of  the  person  and  of  the  lands,  but 
wholly  for  the  benefit  of  the  ward.  The 
guardian  in  socage  must  be  the  next  of  kin 
to  whom  the  lands  of  the  infant  cannot  by 
any  possibility  descend.  This  form  of  guar- 
dianship does  not  exist  in  this  country. 
Mauro  v.  Ritchie  (U.  8.)  16  Fed.  Gas.  1171, 
1175. 

A  guardian  in  socage  is  a  guardian  who 
has  custody  of  the  land,  and  is  entitled  to 
the  profits  of  the  same  for  the  benefit  of  the 
heirs.  He  has  an  interest  in  the  estate, 
may  avow  in  his  own  name,  and  may,  of 
course,  have  trespass.  Byrne  v.  Van  Hoesen 
rN.  Y.)  5  Johns.  66,  67. 

A  guardian  in  socage  has  not  only  the 
care  of  the  land,  but  also  an  Interest  in  it. 
He  is  said  to  be  dominus  pro  tempore,  and 
to  have  the  seisin  of  the  land,  una  cum 
exitibuB.  He  may  let  it  for  years,  and  the 
lessee  may  have  an  ejectione  firmse  there- 
upon. Van  Doren  v.  Everitt,  5  N.  J.  Law  (2 
Southard)  460,  462,  8  Am.  Dec.  616. 

At  common  law,  if  lands  held  in  socage 
came  to  an  infant  by  descent,  his  nearest 
relative,  who  could  not  possibly  inherit  the 
lands,  was  his  guardian  in  socage  until  the 
age  of  14  years,  and  until  the  infant  selected 
a  guardian  for  himself.  By  the  Act  Ck>ncem- 
Ing  Tenures,  all  lands  granted  by  the  people 
of  New  York  since  July  4,  1776,  are  declared 
allodial  and  not  feudal.  Held,  that  since, 
by  the  statute  of  descent,  land  acquired  by 
children  through  their  maternal  relations 
cannot  go  to  the  father,  the  father  can  be  a 
guardian  in  socage  as  to  his  child's  land  so 
acquired,  but  that  such  guardianship  shnll 
only  extend  to  lands  granted  by  the  state 
prior  to  the  Revolution.  Combs  v.  Jackson 
(N.  Y.)  2  Wend.  153,  157,  19  Am.  Dec.  568. 

GUARDS. 

See  "Cattle  Guard.'* 

Hay  placed  in  the  engine  or  deckroom 
of  a  passenger  steamer,  though  the  room  be 


inclosed  by  bulkheads,  ia  upon  the  decks  or 
guards  of  the  steamer,  within  the  meaning 
of  Act  July  25,  1866  (14  Stat  227),  prohibit- 
ing ignitible  commodities  from  being  carried 
on  the  decks  or  guards  of  passenger  steamers 
unless  protected,  etc.  Union  Ins.  Co.  ?• 
Shaw  (U.  S.)  24  Fed.  Cas.  580,  582. 

GUEST. 

A  guest  is  a  lodger  at  a  hotel.  Comer 
V.  State,  26  Tex.  App.  509,  518,  10  S.  W. 
106,   107  (citing  Webst  Diet). 

A  "guest"  is  defined  as  a  visitor  sojourn- 
ing in  the  house  or  entertained  at  the  table 
of  anotlier.  Odell  v.  New  York  Cent  &  H. 
R.  R.  Co.,  45  N.  Y.  Supp.  464,  465,  18  App. 
DiT.  12  (citing  Cent  Diet). 

A  "guest"  is  defined  as  "a  traveler  who 
lodges  at  an  inn  or  tavern  with  the  con- 
sent of  the  keeper."  State  v.  Johnson,  4 
Wash.  593,  594,  80  Pac.  672,  673  (citing 
Black's  Law  Diet  tit  "Guest"). 

The  term  "guest"  includes  one  who 
merely  goes  to  an  inn  for  the  purpose  of 
temporary  refreshment,  either  food  or  drink. 
McDaniels  v.  Robinson,  20  Vt  816,  330,  62 
Am.  Dea  567. 

A  man  who  merely  enters  a  restaurant 
to  procure  a  meal  or  refreshments  is  not  a 
guest  Carpenter  v.  Taylor  (N.  Y.)  1  Hilt 
193. 

The  term  "guest,"  as  used  when  speak- 
ing of  a  guest  of  a  hotel  or  inn,  would  in- 
clude one  who  merely  purchased  liquor  at 
the  hotel  or  Inn.  McDonald  v.  Edgerton 
(N.  Y.)  5  Barb.  560,  562. 

Duration  of  stay. 

The  term  "guest"  includes  a  person  who 
took  a  room  in  a  hotel,  and  took  part  of  his 
meals  there,  although  he  only  lodged  and 
boarded  there  a  part  of  the  time.  McDaniels 
V.  Robinson.  26  Vt  316.  330,  62  Am.  Dec.  567. 

A  guest  is  a  traveler  or  a  wayfarer  who 
comes  to  an  inn  and  lodges  there,  and  it 
makes  no  difference  whether  he  stays  a 
week,  a  month,  or  longer,  providing  he  re- 
tains his  character  as  a  traveler.  Johnson 
V.  Reynolds,  8  Kan.  257,  261;  Jalie  T.  Car- 
dinal, 85  Wis.  118,  128. 

The  term  "guest"  includes  a  traveler 
who  goes  to  a  house  held  out  to  be  an  inn 
for  the  purpose  of  receiving  such  entertain- 
ment as  he  has  occasion  for.  "A  traveler 
who  enters  an  inn  as  a  guest  does  not  cease 
to  be  a  guest  by  pur]K)8lng  to  remain  a  given 
number  of  days,  or  by  ascertaining  the  price 
that  will  be  charged  for  his  entertainment,  or 
by  paying  in  advance  for  a  part  or  the  whole 
of  the  entertainment  or  paying  for.  what  he 
has  occasion  for  as  his  wants  are  supplied.** 
Pinkerton  v.  Woodward,  88  OaL  657,  697,  91 
Anu  Dec.  657. 
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The  gnest  comes  to  the  inn  without  any 
tiargain  for  time,  and  remains  without  one» 
and  may  go  when  he  pleases,  paying  only 
for  the  actual  entertainment  which  he  re- 
ceives; and  the  fact  that  one  stayed  a  long 
time  at  an  inn  Is  not  suflBclent  to  make  him 
a  boarder,  and  not  a  guest.  Shoecraft  v. 
Bailey,  25  Iowa,  553,  655;  Metzger  v.  Schna- 
bel,  62  N.  Y.  Supp.  106, 106,  23  Misc.  Rep.  69a 

Fixing  price. 

'"Guest,"  as  the  term  is  used  in  speaking 
of  a  guest  of  an  inn,  would  Include  one  who 
resided  at  a  hotel,  paying  $6  a  week  for  his 
room,  which  he  had  been  Informed  was  the 
regular  price  to  a  guest,  although  he  stayed 
at  the  hotel  for  a  period  of  a  month.  Smith 
V.  Keys  (N.  Y.)  2  Thomp.  A  a  660,  661 

Mere  fixing  of  the  price  to  be  paid  does 
not  make  the  person  a  boarder,  rather  than  a 
guest,  so  as  to  render  the  house  a  boarding 
house,  rather  than  an  inn.  In  re  Brewster, 
80  N.  Y.  Supp.  666,  670,  89  Misc.  Rep.  689 
(citing  Hancock  v.  Rand,  94  N.  Y.  1,  7,  46 
Am.  Rep.  112). 

Where  a  person  rented  a  room,  which 
was  cared  for  by  the  hotel  keeper,  but  no 
particular  time  had  been  bargained  for, 
though  the  price  had  been  agreed  upon  *in 
advance,  he  was  a  guest,  as  far  as  the  lia- 
bility of  the  hotel  keeper  for  loss  of  his  ef- 
fects was  concerned.  Metzger  v.  Schnabel, 
62  N.  Y.  Supp.  105,  106,  23  Misc.  Rep.  698. 

A  guest  is  a  traveler,  that  is,  a  mere 
transient  or  temporary  visitor  who  takes 
board  and  lodging  at  an  inn  or  hotel.  The 
fact  that  such  person  contracted  for  board 
and  lodging  at  a  less  price  than  the  hotel  or 
Innkeeper  usually  charged  does  not  change 
the  fact  that  he  was  a  mere  traveler,  or 
temporary,  transient  visitor.  A  guest  for  a 
single  night  might  make  a  special  contract 
as  to  the  price  to  be  paid  for  his  lodging, 
and,  whether  it  were  more  or  less  than  the 
usual  price,  it  would  not  affect  his  character 
as  guest.  The  character  of  guest  does  not 
depend  on  the  payment  of  any  particular 
price,  but  on  other  facts.  So  long  as  the 
character  of  traveler  or  mere  temporary  and 
transient  visitor  exists,  the  relation  of  guest 
and  innkeeper  exists.  Beale  v.  Posey,  72 
Ala.  323,  331. 

As  the  term  is  used  in  speaking  of  the 
guest  of  an  inn,  a  guest  is  one  who  is  tem- 
porarily at  the  inn  for  the  purpose  of  obtain- 
ing shelter  or  refreshment,  under  an  implied 
contract  to  pay  for  the  same.  Hence  one 
who  18  there  under  a  special  contract  for 
his  board  is  not  a  guest,  within  the  meaning 
of  the  law  which  makes  the  innkeeper  liable 
for  the  loss  of  goods  of  his  guests.  Jeffords 
V.  Cmmp  (Pa.)  12  Phila.  500,  501 ;  Carter  v. 
Hobbs,  12  Mich.  52,  56,  83  Am.  Dec.  762. 


A  guest  of  a  hotel  is  one  who  Is  a  mere 
temporary  sojourner  there,  intending  to  rest 
a  week  or  two,  and  then  proceeding  on  her 
Journey.  The  fact  that  on  her  arrival  the 
person  applied  for  entertainment,  before  be- 
ing assigned  to  her  room,  ascertained  what 
she  would  have  to  pay  for  the  room  and 
board,  does  not  change  her  character  from 
that  of  a  guest  to  that  of  a  boarder;  there 
being  no  reduction  in  the  price  in  considera- 
tion of  an  agreement  to  remain  a  definite 
time  or  as  a  boarder,  and  there  being  nothing 
upon  which  an  understanding  could  be  in- 
ferred between  her  and  the  proprietor  that 
she  was  to  be  received  as  a  boarder,  and  not 
as  a  guest  Fay  v.  Pacific  Imp.  Co.,  26  Pac. 
1099,  1100,  98  Cal.  263,  16  L.  R.  A.  188,  27 
Am.  St  Rep.  198. 

A  guest  is  a  person  who  goes  to  an  inn 
as  a  wayfarer  and  traveler,  and  is  received 
by  the  Innkeeper  into  bis  inn.  Neither  the 
length  of  time  that  a  person  remains  at  an 
inn,  nor  any  agreement  he  may  make  as  to 
the  price  of  board  per  day  or  per  week,  de- 
prives him  of  his  character  as  traveler  and 
guest,  provided  he  retains  his  status  as  a 
traveler  In  other  respects.  Jalie  v.  Cardinal, 
35  Wis.  118,  128. 

The  prominent  idea  of  the  term  "guest'' 
is  that  he  must  be  a  traveler,  wayfarer,  or 
transient  comer  to  an  inn  for  lodging  or  en- 
tertainment. In  Russell  v.  Fagan  (Del.)  8 
Atl.  258,  7  Houst  389,  it  is  said  that  "every 
one  who  is  received  into  an  inn,  and  has  en- 
tertainment there,  for  which  the  innkeeper 
has  remuneration  or  reward  for  his  services, 
is  a  guest  The  relation  of  host  and  guest 
exists.  This  general  definition,  however, 
only  Includes  those  who  are  in  legal  sense 
travelers  or  wayfarers,  and  boarders  or  per- 
sons who  reside  in  the  same  place  are  not 
embraced  by  it"  The  distinction  between  a 
guest  and  boarder,  which  it  is  difficult  to 
draw,  and  which  is  variously  stated,  is  based 
mainly  upon  the  fact  that  boarders  contract 
for  a  definite  stay  at  specific  prices.  One 
who  had  engaged  rooms  and  board  for  him- 
self and  family  at  a  hotel  for  two  or  three 
weeks  at  rates  given  to  persons  remaining 
longer  than  a  week,  and  was  assigned  rooms 
on  the  fioor  occupied  by  boarders,  is  not  a 
guest,  but  a  mere  boarder  at  the  hotel. 
Meacham  v.  Galloway,  52  S.  W.  859,  861, 
102  Tenn.  415,  46  L.  R.  A.  319,  73  Am.  St 
Rep.  886. 

Dependent  on  intent. 

In  order  to  constitute  one  a  guest  of  an 
inn,  so  that  the  Innkeeper  will  be  responsi- 
ble for  his  goods,  it  is  necessary  that  one 
should  visit  the  inn  for  the  purpose  which 
the  common  law  recognizes  as  the  purpose 
for  which  inns  are  kept;  that  is,  for  the 
purpose  of  shelter  and  refreshment    Carter 
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▼.  Hobbs,  12  Mich.  52,  56,  83  Am.  Dec  762; 
Arcade  Hotel  Ck>.  v.  Wyatt,  4  N.  B.  808, 
405,  44  Ohio  St  82,  58  Am.  Bep.  785. 

Where  a  Tlslt  is  made  to  an  Inn  by  one 
who  does  not  require  the  present  entertain- 
ment or  acconmiodatlons  of  such  Inn,  but 
whose  purpose  is  simply  to  deposit  his 
money  for  safe-keeping,  such  person  is  not  a 
guest  of  the  iim.  Arcade  Hotel  Co.  7.  Wiatt, 
4  N.  E.  898,  405,  44  Ohio  St  32,  58  Am.  Rep. 
785.  So»  also,  one  who  went  to  a  hotel  merely 
for  the  purpose  of  attending  a  ball,  but  who 
neither  roomed  nor  obtained  his  meals  there. 
Carter  v.  Hobbs,  12  Mich.  52,  56,  83  Am.  Dec. 
762. 

A  guest  is  a  traveler  or  transient  comer 
who  puts  up  at  an  inn  for  a  lawful  purpose 
— ^to  receive  its  customary  lodging  and  en- 
tertainment One  who  takes  a  room  solely 
to  commit  an  offense  against  the  laws  of  the 
state  is  not  a  guest  at  the  hotel,  within  the 
legal  sense  of  the  term.  The  relation  of 
landlord  and  guest  was  never  established  be- 
tween them.  It  is  essential  that  a  person 
should  have  come  from  a  distance,  to  con- 
stitute a  guest  It  does  not  include  every 
one  who  goes  to  an  inn  for  convenience  to 
accomplish  some  purpose.  Curtis  v.  Murphy, 
22  N.  W.  825,  826,  63  Wis.  4,  53  Am.  Rep. 
242. 

Boarder  dlstlngnislied* 

See  "Boarder." 

Keeping  horse  mffloient. 

"Guest,"  in  the  ordinary  acceptation  of 
its  meaning,  and  according  to  Webster,  is  "a 
stranger;  one  who  comes  from  a  distance^ 
and  takes  lodging  at  a  place  either  for  a 
night  or  for  a  longer  time;  a  visitor,  a  stran- 
ger or  friend,  entertained  in  the  house  or  at 
the  table  of  another,  whether  by  invitation 
or  otherwise."  To  be  a  guest  at  an  inn, 
something  more  than  the  mere  stopping  of 
another  for  convenience  is  necessary.  It  is 
one  who  relies  on  or  adopts  the  inn  as  his 
home  for  the  time  being,  though  the  length 
of  time  which  the  guest  remains  will  not 
affect  his  right  as  such,  provided  he  live 
there  in  the  transitory  character  of  a  guest 
There  must  be  a  person  to  be  entertained, 
to  constitute  a  guest.  Where,  therefore^ 
there  is  no  person  to  be  entertained,  there 
is  no  guest  Merely  feeding  his  horse  does 
not  constit^ite  its  master  a  constructive  guest 
of  an  innkeeper.  Ingalsbee  T.  Wood  (N.  Y.) 
36  Barb.  452,  460. 

"Guests,"  as  used  in  the  law  of  innkeep- 
er's liability,  includes  not  only  those  who 
obtain  food  and  lodging  of  an  innkeeper,  but 
also  is  properly  applied  to  a  traveler  who  ob- 
tains entertainment  for  his  beasts,  paying 
a  fixed  charge  therefor;  and  under  such  cir- 
Tomstances  the  relation   of  innkeeper  and 


guest  exists,  so  as  to  make  the  Innkeeper  lia- 
ble as  an  insurer  of  the  animals  while  in  his 
possession.  Russell  y.  Fagan  (DeL)  8  AtL 
258,  7  Houst  389. 

A  guest  is  a  traveler  who  is  received  as 
such  at  an  inn.  "It  is  clearly  settled  that  to 
constitute  a  guest  in  legal  contemplation, 
it  is  not  essential  that  he  should  be  a  lodger 
or  have  any  refreshment  at  the  inn.  If  he 
leaves  his  horse  there,  the  innkeeper  la 
chargeable  on  account  of  the  benefit  he  Is  to 
receive  for  the  keeping  of  the  horse,"  and 
hence  he  is  liable  for  the  theft  of  the  harness 
of  the  borse.  Mason  v.  Thompson,  26  Mass. 
(9  Pick.)  280,  285,  20  Am.  Dec.  471. 

If  a  man  set  his  horse  at  an  inn,  though 
he  lives  in  another  place,  that  makes  him  a 
guest  and  the  innkeeper  is  obliged  to  re- 
ceive him,  for  the  innkeeper  gains  by  the 
horse,  and  therefore  that  makes  the  owner  a 
guest  though  he  was  absent  Holt  0.  J.,  diSp 
sentlng,  said  this  was  rather  the  business 
of  a  man  that  keeps  a  livery  stable  than 
of  an  innkeeper,  and  that  it  was  the  lodging 
of  the  man  at  the  inn  that  makes  him  a 
guest.  Torke  r.  Greenaugh,  2  Ld.  Raym. 
866,  868;  McDanlels  v.  Robinson,  26  Vt  316, 
330,  62  Am.  Dec.  567. 

Plaintiff,  by  leaving  his  horse  at  an  inn, 
was  a  "guest"  as  much  as  if  he  liad  stayed 
himself,  and  the  horse  might  be  retained  as 
security  for  the  payment  of  the  keeping. 
York  V.  Grindstone,  1  Salk.  388. 

Xioavlns  soods  sufficient* 

"In  order  to  be  a  guest  within  the 
meaning  of  rules  relative  to  the  liability  of 
an  innkeeper  for  the  goods  of  his  guest  and 
relative  to  giving  liens  thereon,  it  is  not 
necessary  that  the  person  claimed  to  be  a 
guest  should  be  actually  infra  hospitlnm  at 
the  time  the  loss  happened.  For  example,  if 
a  traveler  leaves  his  horse  at  the  inn,  and 
then  goes  out  to  dine  or  lodge  with  a  friend, 
he  does  not  thereby  cease  to  be  a  guest  and 
the  rights  and  liabilities  of  the  parties  re- 
main the  same  as  though  the  traveler  had 
not  left  the  inn;  and,  if  the  owner  leave 
the  inn  and  goes  to  another  town,  intending 
to  be  absent  two  or  three  days,  it  seems  that 
the  whole  rule  holds  good,  so  far  as  relates 
to  property  for  the  care  and  keeping  of 
which  the  host  is  to  receive  a  compensation; 
but  it  is  otherwise  in  relation  to  inanimate 
property,  from  which  the  host  receives  no 
advantage,  and,  if  that  be  stolen  during 
such  absence  of  the  guest  the  innkeeper  will 
not  be  answerable."  One  who  has  neither 
been  at  an  inn,  nor  Intends  going  there,  does 
not  become  a  guest  by  merely  sending  his 
goods  to  be  taken  care  of  by  the  innkeeper. 
Grinnell  v.  Cooke  (N.  Y.)  8  Hill,  48&-4881 
38  Am.  Dec.  663. 
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Tlie  term  would  include  one  who,  after 
luTlng  become  a  gneet  and  left  goods  with 
the  proprietor  of  the  inn,  goes  away  for  a 
brief  period.  McDonald  y.  Bdgerton  (N«  Y.) 
5  Barb.  560,  562. 

Lodcer  difliiagnltlied* 
See  •'Lodger.'* 


In  speaking  of  the  duties  and  obligations 
of  innkeepers,  the  term  "guest"  implies  a 
traveler  stopping  at  an  inn.  It  does  not  in- 
clude a  railroad  conductor  making  regular 
trips,  and  stopping  over  at  each  end  of  liis 
route  at  hotels,  where  he  rents  a  room  by 
the  month.  Horner  r.  Harrey,  6  Pac.  828, 
330,  8  N.  M.  197. 

Traveler* 

Any  one  away  from  home,  receiving  the 
accommodation  of  an  inn  as  a  traveler,  is  a 
guest,  and  entitled  to  hold  the  Innkeepei' 
responsible  as  such.  Pullman  Palace  Car 
Go.  v.  Lowe,  44  N.  W.  226,  227,  28  Neb.  288, 
6  L.  B.  A.  800,  26  Am.  St  Rep.  825. 

Any  one  away  from  home,  receiving  ac- 
commodations at  an  inn  as  a  traveler,  is  a 
guest,  though  he  be  a  townsman  or  neighbor. 
Walling  v.  Potter,  85  Conn.  188,  185. 

The  term  "guest"  is  used  to  designate 
a  traveler  who  stops  at,  and  is  received  as  a 
traveler  at,  a  hotel.  Boss  v.  MelUn,  82  N.  W. 
17%  173,  86  Minn.  421. 

While  a  guest  is  a  traveler,  it  is  not 
necessary  that  he  should  come  from  another 
state  or  country,  or  from  any  distant  place. 
Any  person  going  from  his  own  home,  what- 
ever the  distance  may  be,  and  applying  for 
and  receiving  accommodations  at  a  hotel, 
is  a  traveler,  and  therefore  a  guest  One 
who  has  no  other  place  of  abode  than  a  room 
in  a  hotel,  for  which  he  pays  rent  by  the 
week,  and  in  which  he  keeps  his  personal  ef- 
fects, is  not  a  guest  of  the  hotel.  State  r. 
Johnson,  80  Pac.  672,  678,  4  Wash.  598. 

If  a  person  goes  to  an  inn  as  a  wayfar- 
er and  a  traveler,  and  the  innkeeper  receives 
him  as  such,  he  becomes  the  innkeeper's 
gnest,  and  the  relation  of  landlord  and  guest 
is  Instantly  established  between  them.  Nei- 
ther the  length  of  time  that  a  man  remains 
at  an  inn,  nor  any  agreement  he  may  make 
am  to  the  price  of  board  per  day,  deprives 
Urn  of  his  character  as  a  traveler  and  a 
guest,  provided  he  retains  his  status  of  a 
traveler  in  other  respects.  Norcross  v.  Nor- 
crosB,  58  Me.  168,  169. 

Vislt0V  at  fan. 

The  term  "guestf'  does  not  include  a 
neighbor  or  friend  who  comes  to  an  inn  on 
the  invitation  of  the  innkeeper,  nor  does  it 
include  a  person  who  comes  on  a  special  con- 


tract to  sojourn  at  an  inn.    Manning  v.  Wells, 
28  Tenn.  (9  Humph.)  746^  748»  51  Am.  Dec. 


aUEST  (Za  Zdqaor  Iaw). 

Under  the  definition  of  ••guest"  in  Liquor 
Tax  Law,  {  81,  as  one  who,  during  regular 
meal  hours,  and  in  good  faith,  comes  to  a 
hotel  for  a  meal,  and  actually  orders  and 
receives  such  meal,  a  ^rson  is  not  a  guest 
who  only  orders  liquor,  and  to  whom  no  food 
is  served,  except  a  sandwich,  which  is  not 
eaten.  In  re  Klnzel,  59  N.  Y.  Supp.  682,  684, 
28  Misc.  Bep.  622. 

••Guests,"  as  used  in  Pub.  St  1882,  p.  100, 
S  9,  cL  2,  restricting  the  sale  of  liquors  by  inn- 
keepers on  Sundays  to  their  guests,  means 
persons  who  had  resorted  to  his  inn  or  hotel 
for  food  or  lodging.  Persons  who  resort  to 
an  inn  on  the  Lord's  Day  for  the  purpoiE(^ 
of  procuring  and  drinking  liquor  are  not 
guests,  within  the  meaning  of  the  statute. 
Commonwealth  r.  Moore,  13  N.  B.  893,  895, 
145  Mass.  244. 

The  term  ••guest*'  is  defined  in  Liquor 
Tax  Law,  f  81,  as,  first  a  person  who  in  good 
faith  occupies  a  room  in  a  hotel  as  a  tem- 
porary home,  and  pays  the  regular  and  cus- 
tomary charges  for  such  occupancy,  but  who 
does  not  occupy  such  room  for  the  purpose  of 
having  liquor  served  therein;  or,  second,  a 
person  who,  during  the  hours  when  meals 
are  regularly  served  therein,  resorts  to  the 
hotel  for  the  purpose  of  obtaining,  and  actu- 
ally orders  and  obtains,  at  such  time,  in  good 
faith,  a  meal  therein.  The  mere  service  of 
a  sandwich  with  a  glass  of  beer  to  the  cus- 
tomer of  a  saloon  does  not  render  tbe  cus- 
tomer a  guest  In  re  Schuyler,  71  N.  Y. 
Supp.  437,  438,  63  App.  Div.  206. 

According  to  the  common  usage  of  Eng- 
lish speech,  tbe  word  "guest"  signifies  a  rela- 
tion determined  by  outward  circumstances, 
and  not  by  inward  intent.  So  that  where  a 
person  resorts  to  an  Inn,  expecting  to  make, 
and  makes,  a  substantial  purchase  of  food, 
though  an  undisclosed  reason  of  his  wanting 
the  food  is  that  he  may  enjoy  the  accompany- 
ing pleasure  of  a  bottle  of  wine,  he  is  a  guest, 
within  the  protection  of  the  statute  permit- 
ting a  hotel  keeper  to  supply  liquor  on  Sunday 
to  guests  who  have  resorted  to  his  house  for 
food  or  lodging.  Oommonwealth  v.  Began,  64 
N.  B.  407, 182  Mass.  22. 

Where  a  hotel  keeper  sells  whisky  at  the 
hotel  to  casual  callers,  and  only  incidentally 
has  sandwiches  served  with  drinks,  such 
persons  are  not  guests,  within  the  meaning 
of  Liquor  Tax  Law  (Laws  1897,  p.  236»  c. 
312)  f  81,  subd.  2,  in  that  they  did  not  re- 
sort to  the  hotel  for  the  purpose  of  obtain- 
ing, and  did  not  order  and  actually  obtain  at 
such  time,  a  meal  therein  in  good  faith.    In 
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re  CulUnan,  8a  N.  Y.  Supp.  581»  41  Misc. 
Rep.   8. 


GUIDON. 

A  guidon  Is  an  old  and  well-known  form 
of  a  small  flag  or  streamer,  used  for  a  vari- 
ety of  purposes — ^amongst  others,  "as  the 
flag  of  a  guild  or  fraternity."  Webst  Diet.  I 
"It  is  broad  at  the  end  next  the  stafT,  and  | 
pointed,  rounded,  or  notched  at  the  other 
end."  Caldwell  v.  Powell  (U.  S.)  71  Fed.  970, 
971  (citing  Cent  Diet). 


GUILTY. 

See  "Not  Guilty";  "Plea  of  Guilty.** 
Guilty  not  criminally,   but  negligently* 
see  "NegUgently  Guilty." 

The  word  "guilty"  la  defined  by  our  best 
lexicographers  to  mean  "having  guilt;  Just- 
ly chargeable  with  a  crime;  not  innocent; 
criminal."  Hence  we  say  that  a  man  is 
guilty  of  an  ofTense  when  he  has  committed 
such  oifense.  Commoni^ealth  v.  Walter,  88 
Pa.  105,  108,  24  Am.  Rep.  154. 

The  word  "guilty"  universally,  in  law, 
Implies  a  violation  of  law — ^a  commission  of 
an  act  or  omission  of  a  duty  under  circum- 
stances which  render  the  commission  or 
omission  unlawful.  When  it  is  said  that  the 
law  is  made  for  the  protection  of  the  inno- 
cent by  a  due  punishment  of  the  guilty,  and 
that  It  Is  better  than  ninty-nlne  guilty  per- 
sons should  escape  than  that  one  innocent 
should  be  punished,  the  term  "guilty"  is  not 
asserted  of  persons  who  do  or  have  done  acta 
which  may  or  may  not  be  unlawful,  accord- 
ing to  circumstances,  but  all  those  who  actu- 
ally do  or  have  done  acts  attended  by  such 
circumstances  as  render  them  illegal.  Jessie 
V.  State,  28  Miss.  (6  Cushm.)  100,  103. 

A  general  finding  of  guilty  will  be  inter- 
preted as  guilty  of  all  that  the  indictment 
well  alleges.  It  is  sometimes  stated  that 
such  finding,  where  different  grades  of  the 
offense  are  charged,  means  guilty  of  the 
highest  grade,  but  this  Is  only  another  form 
of  saying  that  it  means  guilty  of  all  because 
a  higher  grade  includes  the  lower.  Porter  v. 
State,  21  S.  W.  467,  57  Ark.  267. 

"Guilty,"  as  used  in  a  verdict  by  a  Jury 
which  finds  the  defendant  guilty,  signifies 
guilty  in  manner  and  form  as  charged  In  the 
indictment  It  is  a  finding  of  the  truth  of 
all  the  material  averments  in  the  indict- 
ment constituting  the  oifense  charged.  State 
V.  White,  25  Wis.  359. 

A  verdict  of  a  Jury  that  the  defendant  ia 
guilty,  without  more,  would  mean  guilty  of 
the  whole  matter  charged;  but  where,  in  an 
action  to  recover  a  forfeiture  provided  by 


law  in  case  a  property  owner  shall  "inten- 
tionally make  a  false  statement  of  his  hold- 
ings," the  Jury  returned  a  verdict  of  "guilty, 
not  criminally,  but  negligently,"  the  latter 
words  explain  the  former,  showing  that  they 
did  not  consider  him  guilty  of  intentional 
false  statement,  but  of  using  too  little  care, 
and  it  was,  in  effect  a  verdict  of  not  gnilty, 
since  the  statute  makes  no  provision  for  neg- 
ligent false  statements.  State  v.  Wolfrum, 
60  N.  W.  799,  800,  88  Wis.  481. 

The  phrase  "guilty  of  conveying  away 
such  slave,"  as  contained  in  a  statute  provid- 
ing that  "if  any  person  shall  be  found  guilty 
of  conveying  away,"  etc.,  he  shall  be  punish- 
ed, etc.,  implies  a  knowledge  that  the  person 
conveyed  away  was  a  slave,  coupled  with  an 
intention  to  carry  him  away.  The  phrase 
"wrongfully  and  illegally .  conveyed  away  a 
slave"  is  not  of  the  same  import  and  lacks 
the  essential  ingredients  of  knowledge  and 
intention.  Bolce  v.  Gibbons,  8  N.  J.  Law  (8 
Halst)  324,  330. 

A  verdict  in  a  criminal  case  stating  that 
"we,  the  Jury,  find  defendant  guily,"  is  not 
a  sufficiently  egregious  blunder  in  spelling  to 
vitiate  the  verdict  but  the  word  written 
comes  near  enough  to  "guilty"  to  authorize 
Judgment  and  sentence  as  on  an  accurate  and 
regular  verdict  of  guilty.  Higginbotham  v. 
State,  29  South.  410,  412,  42  Fla.  573,  88 
Am.  St  Rep.  237. 

In  holding  that  a  verdict  finding  that  the 
defendant  was  "guilty"  of  the  offense  as 
charged  in  an  indictment  was  not  invalid  by 
reason  of  the  misspelling  of  the  word 
"guilty,"  the  court  says  that  "formerly  this 
character  of  verdict  was  held  so  uncertain  in 
its  terms  as  not  to  aff<M:d  the  basis  of  a  Judg- 
ment and  a  number  of  cases  were  reversed 
on  the  imperfect  spelling  of  the  word 
•guilty.'  See  Taylor  v.  State,  5  Tex.  App. 
569;  Harwell  v.  State,  22  Tex.  App.  251,  2 
S.  W.  606.  But  since  the  rendition  of  the 
last-mentioned  case  the  rule  has  been  differ- 
ent This  court  has  held  a  number  of  ver- 
dicts In  which  the  word  'guilty'  was  mis- 
spelled—being written  in  some  *guitty,* 
'gully,*  *guitly* — sufllcient;  the  rule  being 
that  where  the  sense  is  clear,  neither  incor- 
rect orthography  nor  ungrammatical  lan- 
guage will  render  a  verdict  illegal  or  void, 
and  that  it  is  to  be  reasonably  construed,  and 
In  such  manner  as  to  give  it  the  meaning  in- 
tended to  be  conveyed  by  the  Jury."  McGee 
V.  State,  45  S.  W.  709,  710,  89  Tex.  Cr.  R. 
100  (citing  Birdwell  v.  State  [Tex.]  20  S.  W. 
556;  Shelton  v.  State,  27  Tex.  App.  443,  11 
S.  W.  457,  11  Am.  St  Rep.  200;  Stepp  v. 
State.  31  Tex.  Cr.  R.  349,  20  8.  W.  753; 
Attaway  v.  State,  81  Tex.  Cr.  R  475,  20  8. 
W.  925;  Roberts  v.  State,  83  Tex.  Or.  R,  83, 
84,  24  S.  W.  895;  Harris  v.  State  [Tex.]  34 
S.  W.  922;  Price  v.  State^  86  Tex.  Or.  B.  403, 
37  S.  W.  74S), 
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In  a  finding  that  defendant  was  guilty 
of  not  providing  an  additional  conductor  for 
tbe  management  of  the  car,  and  was  guilty 
of  putting  on  cars  In  tbe  management  of  a 
young  and  inefficient  conductor,  and  was 
guilty  of  not  co9iing  to  a  full  stop  at  a  cer- 
tain place,  etc.,  "guilty"  should  be  construed 
to  mean  negligent  Slrk  y.  Marlon  St  Ry. 
Co.,  39  N.  B.  421,  422, 11  Ind.  App.  680. 

GUIIiTY  AS  CHABOED. 

As  the  crime  of  murder  InTolves  suffi- 
cient capacity  to  distinguish  between  right 
and  wrong,  the  legal  interpretation  of  every 
verdict  of  guilty,  as  charged,  is  that  the  Jury 
believes  from  all  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  accused  was  guilty, 
and  was  therefore  responsible  criminally  for 
his  acts.  Davis  v.  United  States,  16  Sup. 
Ct  853,  858,  160  U.  S.  468,  40  L.  Ed.  499. 

GUHiTT  CONNECTION. 

The  words  "guilty  connection,"  in  com- 
mon parlance,  when  applied  to  a  man  and 
woman,  mean  a  carnal  connection.  State  T. 
George,  29  N.  G.  821,  824. 

GULF. 

In  Go.  Litt  6,  it  is  said  that  a  gulf  is 
water  and  land,  and  therefore  by  grant  there- 
of tbe  soil  doth  pass.  Goodrich  v.  Eastern 
R.  R.,  87  N.  H.  149-164. 

"A  gulf  is  usually  an  arm  of  the  sea 
which  seems  to  have  encroached  on  the  land, 
such  as  the  Gulf  of  Mexico."  See  Mitch. 
Mod.  Geog.  "Gulf:  An  arm  of  the  ocean." 
En'cy.  Brit  "All  the  gulfs  and  all  the  Inland 
seas  form  only  portions  detached,  but  not 
entirely  separated,  from  that  universal  sea 
denominated  the  ocean."  First  Encyclopee- 
dla  of  Geography.  The  Orient  (U.  S.)  16 
Fed.  915,  920. 

oini::.F  of  mexico. 

"The  Gulf  of  Mexico  is  a  basin  of  the 
Atlantic  Ocean  inclosed  by  the  United  States, 
the  West  Indies,  and  Mexico."  The  Orient 
(U.  S.)  16  Fed.  915,  920. 

GUM  SUBSTITUTE. 

The  ordinary  meaning  of  the  words 
"gum  substitute"  is  a  substitute  for  gum, 
but  the  use  of  the  words  in  a  tariff  act  im- 
posing a  duty  on  gum  substitute  is  to  be  de- 
termined by  the  Jury,  where  there  Is  evidence 
of  trade  usage.  The  term  is  to  receive  the 
same  meaning  given  in  ordinary  commercial 
operations,  unless  a  different  trade  meaning 
is  shown  by  a  preponderance  of  the  evidence. 


It  was  determined  by  the  Jury  in  the  case  at 
bar  that  glucose  and  grape  sugar  were  not 
dutiable  as  gum  substitute.  Wellbacher  t. 
Meritt  (U.  S.)  37  Fed.  85. 

GUN. 

See  "Shotgun  Barrels.** 

A  gun,  in  the  usual  sense,  is  a  weapon 
which  throws  a  projectile  or  missile  to  a 
distance;  a  firearm  for  throwing  a  projectile 
with  gunpowder.  An  air  gun  is  not  a  gun 
or  weapon,  in  the  ordinary  signification  of 
the  words,  but  is  imitative  only  of  a  real 
gun,  to  give  it  dignity  to  a  boy  to  play  soldier 
with.  Harris  v.  Cameron.  51  N.  W.  437,  438, 
81  Wis.  239,  29  Am.  St  Rep.  891. 

aUH  COTTON. 

Gun  cotton  is  an  explosive  obtained  by 
immersing  vegetable  fiber  in  nitric  and  sul- 
phuric acids,  and  subsequent  drying.  Cellu- 
loid Mfg.  Co.  V.  Zylonlte  Co.  (U.  S.)  26  Fed. 
692. 

GUNPOWDER. 

Gunpowder  is  a  mixture  of  saltpeter,  sul- 
phur, and  charcoal,  separately  pulverized, 
then  granulated  and  dried.  It  is  held,  how- 
ever, that  all  articles  containing  these  con- 
stituents, even  if  highly  inflammable,  and  in 
a  measure  explosive,  are  not  necessarily  gun- 
powder, so  that  a  stipulation  in  a  policy  of 
fire  insurance  that,  if  gunpowder  is  kept  on 
the  premises  insured  without  the  written 
consent  of  the  insurer,  the  policy  will  be  void, 
will  not  invalidate  the  policy  for  the  keeping 
of  fireworks,  though  they  are  largely  com- 
posed of  the. same  ingredients  as  gunpowder. 
Tlschler  v.  California  Farmers'  Mut  Fire 
Ins.  Co.,  4  Pac  1169,  1170,  66  GaL  17a 


GURGES. 

'In  Co.  Litt.  5,  it  is  laid  down  that  stag- 
num  (in  English,  a  pool)  consists  of  water 
and  land,  and  therefore  by  the  name  of  stag- 
num  or  a  pool  the  water  and  land  shall  pass 
also.  In  the  same  manner,  gurges  (a  deep 
pit  of  water)  consisteth  of  water  and  land, 
and  therefore  by  the  grant  thereof  by  that 
name  the  soil  doth  pass."  Johnson  t.  Bay- 
ner,  72  Mass.  (6  Gray)  107-110. 


GUTTER. 

A  gutter  is  a  part  of  the  street  designed 
to  drain  and  carry  off  water.  Warren  v. 
Henly,  81  Iowa,  81,  36. 

As  used  in  a  municipal  ordinance  making 
it  criminal  to  obstruct  a  gutter,  a  gutter  "Is 
a  ditch  or  a  conduit  calculated  to  allow  the 
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passage  of  water  from  one  point  to  another 
?Q  a  certain  direction.  A  mere  excayatlon, 
without  an  outlet,  would  not  be  a  gutter." 
Willis  Y.  State,  42  N.  W.  020,  921,  27  Neb.  96. 

A  city  ordinance  provided  that,  when 
any  sidewalks  should  be  established,  the 
commissioner,  of  highways  should  grade  the 
same,  set  the  curbstones  and  pave  the  gut- 
ters, and  construct  the  sidewalk,  and  the 
abutting  owners  should  be  assessed  therefor 


their  Just  and  proportionate  part  of  the  ex- 
pense of  paving  the  walk,  but  that  no  part  of 
the  expense  of  grading  the  street,  setting  the 
curbstones,  or  paving  the  gutters  should  be 
so  assessed,  but  should  be  paid  for  \iy  the 
dty.  Held,  that  the  word  "gutters"  meant 
the  gutters  between  the  sidewalk  and  that 
part  of  the  street  devoted  to  carriage  travA 
Dickinson  v.  Oity  of  Wcvcester*  188  Mass. 
555,  5G2. 
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H. 

Where  an  assessor  making  an  assess- 
ment nsed  the  abbreviations  ''h,  1,  and  sta- 
ble,** SQCh  abbreviations  were  Intelligible, 
and  properly  used  to  mean  "house,  lot,  and 
stable.**  Alden  v.  City  of  Newark,  86  N.  J. 
Law  (7  Yroom)  288. 

A  description  in  an  assessment,  '*Samuel 
Barber,  h.,  eo  feet,  Linden  St,"  could  only 
be  construed  as  "house,  60  feet.  Linden  St'*; 
and,  as  such  words  cannot  be  held  to  mean 
that  It  la  a  house  60  feet  on  Linden  street, 
which  is  the  signiilcance  of  the  description, 
and  the  mere  location  of  the  lot  upon  the 
street  without  the  number  is  Insufficient,  the 
abbreviated  description  did  not  identify  the 
lot  and  was  therefore  not  sufficient.  Parker 
V.  City  of  Elizabeth,  89  N.  J«  Law  (10  Yroom) 


HABANA. 

The«word  'Cabana**  must  be  taken  as  a 
part  of  the  mark  which  the  plaintiir  wants 
protected.  Like  the  other  words,  it  la  Span- 
ish, and  commonly  used  In  this  country 
where  that  sort  of  tobacco  Is  grown.  The 
use  of  the  word  "Habana**  on  a  label,  when 
in  fact  the  cigars  on  which  the  label  appear- 
ed were  merely  Havana  filler,  is  such  a  de- 
ceit on  the  public  that  equity  will  furnish  no 
relief  against  an  Infringement  Soils  Olgar 
Co,  V.  Pozo,  26  Pac.  666,  558,  16  Ck>lo.  888,  26 
Am.  St  Rep.  279. 


HABEAS  CORPUS. 

For  the  meaning  of  the  term  ''habeas 
corpus,"  resort  must  unquestionably  be  had 
to  the  common  law,  but  the  power  to  award 
the  writ  by  any  of  the  courts  of  the  United 
States  must  be  given  by  written  law.  Ex 
parte  Bollman,  8  IJ.  S.  (4  Cranch)  75,  94,  2 
Im  Bd.  554. 

The  common-law  writ  of  habeas  corpus 
wms  a  writ  in  behalf  of  liberty,  and  Its  pur- 
IKMe  was  to  deliver  a  prisoner  from  unjust 
Imprisonment  and  Illegal  and  improper  re- 
straint People  V.  Walts,  25  N.  B.  266,  267, 
122  N.  Y.  238;  People  v.  Clarcia,  68  N.  Y. 
Supp.  497,  49  App.  Dlv.  90.  See,  also,  Bz 
parte  Watkins,  28  U.  S.  (9  Pet)  198,  201,  7 
Ij.  Bd.  660. 

The  writ  of  habeas  corpus  is  a  highly 
privileged  writ  and  has  for  Its  object  the  re- 
lease by  Judicial  decree  of  persons  who  are 
restrained  of  their  liberty,  or  detained  from 
tbe  control  of  those  who  are  entitled  to  the 
custody  of  them.    Gods  Prac.  art  787,  de- 


fining the  scope  and  province  of  this  writ, 
provides  that  habeas  corpus  Is  an  order  In 
writing  Issued  in  the  .name  of  the  state,  by  a 
Judge  of  competent  Jurisdiction,  and  directed 
to  the  person  who  has  another  in  his  cus- 
tody, and  detains  him  In  confinement  com- 
manding him  to  bring  before  the  Judge  the 
person  thus  detained,  at  the  time  and  place 
appointed,  and  state  the  reason  for.  which  he 
thus  keeps  him  Imprisoned  and  deprived  of 
his  liberty.  Prleto  v.  St  Alphonsus  Convent 
of  Mercy,  27  South.  163, 170,  62  La.  Ann.  681, 
47  L.  B.  A.  656. 

*The  writ  of  habeas  corpus  Is  a  writ  of 
right  2  Kent,  Comm.  226.  It  Is  designed 
to  give  the  person  in  confinement  or  who  Is 
restrained  of  his  liberty,  an  Immediate  op- 
portunity to  test  the  question  of  law  involved 
in  his  imprisonment  or,  as  It  la  put  in  some 
of  the  state  Constitutions,  the  citizen  is  en- 
titled to  the  privilege  of  this  writ  in  the  most 
tree,  easy,  cheap,  expeditious,  and  ample 
manner."  In  re  Leggat  82  N.  Y.  Supp.  208, 
210,  47  App.  Dlv.  881. 

The  writ  of  habeas  corpus  is  a  writ  of 
right,  guarantied  by  Const  art  1,  S  18,  which 
issues  In  behalf  of  any  one  who  Is  Illegally 
restrained  of  his  liberty,  and  may  be  allowed 
by  the  supreme,  district  or  circuit  court  or 
any  Judge  thereof.  Shaw  v.  McHenry,  2  N. 
W.  1096»  1098,  52  Iowa,  182. 

The  writ  of  habeas  corpus  is  undoubted- 
ly an  immediate  remedy  for  every  illegal  im- 
prisonment ^  Commonwealth  v.  Brower  (Pa.) 
9  Kulp,  817--819;  Bx  parte  Hays,  47  Pac. 
612,  613, 15  Utah,  77. 

The  writ  of  habeas  corpus  was  well 
known  to  the  common  law,  and  has  been  re- 
garded by  Bngllsh  Jurists  as  one  of  the 
greatest  safeguards  to  the  liberty  of  the  sub- 
ject Its  great  object  Is  the  liberation  of 
those  who  may  be  Imprisoned  without  Just 
cause,  and  It  has  been  so  favorably  regarded 
in  this  country  that  the  provisions  of  the 
English  act  81  Oar.  II,  c.  2,  have  been  sub- 
stantially adopted  by  the  several  states.  We 
have  even  gone  further,  and,  by  the  twenty- 
seventh  section  of  the  Bill  of  Rights  in  our 
Constitution,  provided  that  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, except  in  case  of  rebellion  or  inva- 
sion, and  then  only  if  the  public  safety  de- 
mand It  Wright  V.  State,  6  Ind.  290,  294,  61 
Am.  Dec.  90. 

The  hlstinry  of  the  writ  of  habeas  corpus 
is  lost  In  antiquity.  It  was  In  use  before 
Magna  Charta,  and  came  to  us  as  a  part  of 
our  inheritance  from  the  mother  country,  and 
exists  as  a  part  of  the  common  law  of  the 
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stata  It  is  intended  and  well  adapted  to 
effect  tbe  great  object  secured  in  England  bj 
Magna  Gharta,  and  made  a  part  of  the  Con- 
stitution, tbat  no  person  shall  be  deprived  of 
his  liberty  without  due  process  of  law.  This 
writ  cannot  be  abrogated  or  its  efficiency 
curtailed  by  legislatiye  action*  Oases  within 
the  relief  afforded  by  it  cannot,  until  the  peo- 
pie  voluntarily  surrender  the  right  to  this 
greatest  of  all  writs  by  an  amendment  of  the 
organic  law,  be  placed  beyond  its  reach  and 
remedial  action.  The  privilege  of  the  writ 
cannot  e^n  be  temporarily  suspended,  ex- 
cept for  the  safety  of  the  state,  in  cases  of 
rebellion  or  Invasion.  In  re  Dill,  32  Kan. 
668,  685,  6  Pac.  39,  45,  40  Am.  Rep.  506;  Peo- 
ple V.  Liscomb,  60  N.  Y.  659,  668,  19  Am. 
Rep.  211. 

The  object  of  the  habeas  corpus  act  was 
to  protect  the  liberty  of  Individual  citizens, 
and  the  danger  of  oppression  is  not  so  great 
in  civil  matters  as  in  the  case  of  crimes  or 
supposed  crimes.  Governments  often  mag- 
nify real  crimes,  and  sometimes  impute  of- 
fenses falsely  to  innocent  persons,  for  the 
purpose  of  oppression.  From  this  quarter 
has  generally  arisen  the  danger  to  liberty, 
and  it  may  be  for  those  reasons  that  the  Leg- 
islature failed  to  impose  the  same  penalty 
upon  officers  for  a  refusal  to  issue  or  return 
a  habeas  corpus  in  civil  cases  that  is  im- 
posed in  criminal  cases.  Hecker  v.  Jarrett 
<Pa.)  1  Bin.  873,  876,  877. 

Habeas  corpus  is  well  termed  the  great- 
est writ  of  the  common  law,  because  it  as- 
sures and  secures  personal  liberty  by  simple 
and  direct  process  available  to  every  citizen. 
Its  place  is  above  debate  and  dissension. 
People  V.  Wells,  68  N.  Y.  Supp.  68^  60,  67 
App.  Div.  140. 

As  aotiony  oontroTersy^  or  rait* 

See    "Action";    "Controversy";    -Suit- 
Suited." 

Am  appellate  in  nature. 

Habeas  corpus  is  in  the  nature  of  a  writ 
of  error  to  examine  the  legality  of  tbe  com- 
mitment Ex  parte  Watkins,  28  U.  S.  (3 
Pet)  193,  201,  7  L.  Ed.  650. 

The  question  brought  forward  on  a  ha- 
beas corpus  is  always  distinct  from  that 
which  is  involved  In  the  case  itself.  The 
question  whether  the  individual  shall  be  im- 
prisoned is  always  distinct  from  the  ques- 
tion whether  he  shall  be  convicted  or  ac- 
quitted of  the  charge  on  which  he  is  to  be 
tried,  and  therefore  those  questions  are  sep- 
arated, and  may  be  decided  in  different 
courts.  The  decision  that  the  individual 
shall  be  imprisoned  must  always  precede  the 
application  for  a  writ  of  habeas  corpus,  and 
this  writ  must  always  be  for  the  purpose 
of  revising  this  decision,  and  therefore  ap- 
pellate in  its  nature.    Ez  parte  Bollman,  8 


U.  S.  (4  Cranch)  75,  94,  97,  98,  101,  2  L.  Ed. 
554.  See,  also,  Ez  parte  Mooney,  26  W.  Ya. 
86,  89,  53  Am.  Rep.  59. 

l/^The  writ  of  habeas  corpus  is  not  a  writ 
nof  error,  and  cannot  be  used  to  authorize  the 
ezercise  of  appellate  Jurisdiction.  Ez  parte 
Clawson  (Utah)  5  Pac.  74,  76.  Nor  can  it 
be  used  to  perform  tbe  functions  of  an  ap- 
peal. Price  v.  McCarty  (U.  S.)  89  Fed.  84, 
85,  32  C.  O.  A.  162;  Holman  v.  City  of  Au». 
tin,  34  Tez.  668,  670. 

The  writ  of  habeas  corpus  cannot  be 
used  as  a  writ  of  error,  nor  will  one  court 
review  tbe  proceedings  of  another  court  of 
concurrent  Jurisdiction  in  tliat  manner;  and 
especially  so  if  it  is  by  some  fact  dehors 
the  record  that  the  Judgment  complained  of 
is  to  be  determined  to  have  been  improp- 
erly rendered.  People  v.  District  Court  45 
Pac.  402,  403,  22  Colo.  422. 

Habeas  corpus  is  not  a  writ  of  error. 
It  cannot  bring  a  case  before  the  court  in 
such  a  manner  that  it  can  ezercise  any  kind 
of  appellate  jurisdiction.  On  habeas  corpus, 
the  Judgment,  even  of  the  subordinate  court 
cannot  be  disregarded,  reversed,  or  set  aside, 
however  clearly  it  may  appear  to  be  errone- 
ous, and  however  plain  it  may  be  that  it 
ought  to  be  reversed,  if  it  was  before  the 
court  on  appeal  or  writ  of  error.  The  court 
can  only  look  to  the  record  to  see  whether 
a  Judgment  ezlsts,  and  has  no  power  to  say 
whether  it  is  right  or  wrong.  It  is  conclu- 
sively presumed  to  be  right  until  it  is  regu- 
larly brought  up  for  revision.  Ez  parte 
Hardy,  68  Ala.  303,  330. 

Am  oivll  or  oriminal  prooeedlnc* 

A  habeas  corpus  proceeding  cannot  be 
said  to  be  a  criminal  action,  for,  while  it  ia 
frequently  Invoked  by  criminals  or  other  per- 
sons charged  with  crime,  it  is  not  a  criminal 
action,  so  far  as  the  parties  to  the  cause  are 
concerned.  Its  office  is  to  Inquire  into  the 
legality  of  the  custody  of  the  applicant,  and 
sometimes  the  applicant  la  charged  with 
crime;  but  it  is  frequently  sued  out  for  the 
purpose  of  determining  the  proper  care  and 
legal  custody  of  children,  and  is  in  no  sense 
criminal  in  its  application.  The  following 
cases  are  to  the  effect  that  habeas  corpus 
proceedings  are  in  their  nature  civil  proceed- 
ings: State  y.  Superior  Court  of  King  Coun* 
ty,  72  Pac.  1040,  1041,  32  Wash.  143  (citing 
Ez  parte  Tom.Tong,  108  U.  S.  656,  2  Sup. 
Ct  871,  27  L.  Ed.  826;  In  re  Van  Sciever, 
42  Neb.  772,  60  N.  W.  1037,  47  Am.  St  Rep. 
730;  Henderson  y.  James,  52  Ohio  St  242, 
39  N.  E.  805,  27  L.  R.  A.  290;  Kurtz  y.  Mof- 
fltt  115  U.  S.  487,  6  Sup.  Ct  148,  29  L.  Ed. 
458;  Cross  v.  Burke,  146  U.  S.  82,  13  Sup. 
Ct.  22,  36  L.  Ed.  896;  People  T.  Dewey,  60 
N.  Y.  Supp.  1013,  23  Misc.  Rep.  267;  In  r« 
Reynolds  (U.  S.)  20  Fed.  Cas.  592;  In  re  Bor- 
rego,  8  N.  M.  655,  46  Pac.  211). 
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An  appeal  frozir  a  Judgment  in  babeas 
corpus  proceedings,  adjudging  defendant  law- 
fully detained  under  a  certain  information, 
did  not  suspend  prosecution  of  tbe  informa- 
tion; nor  does  Ballinger's  Codes  &  St  S§ 
6506,  6529,  providing  for  a  stay  of  proceed- 
ings by  appeal  in  criminal  cases,  contem- 
plate such  a  stay.  State  ▼.  Fenton,  70  Pac 
741,  742.  30  Wash.  825. 

Habeas  corpus  is  not  a  criminal  action, 
within  the  definition  given  in  Comp.  Laws 
1879,  c.  80,  f  7.  It  is,  indeed,  not  an  action 
at  all,  but  a  special  proceeding,  and  in  many 
cases  it  is  a  purely  civil  remedy,  as  where 
it  is  sought  in  behalf  of  the  parents  to  ob- 
tain custody  of  a  child  or  for  the  relief  of 
imprisoned  debtors;  but  it  is  a  crimipal  case 
when  it  is  sought  for  the  relief  of  a  party 
charged  with  crime,  who,  upon  examination 
before  a  magistrate,  has  been  committed  for 
trial,  it  being,  in  eflfect,  an  appeal  from  such 
examination,  and  therefore  is  a  criminal  case, 
within  the  scope  of  Laws  1881,  c.  108,  f  1. 
Gleason  v.  McPberson  County  Com*rs,  1  Pac. 
384,  30  Kan.  53. 

Many  are  accustomed  to  regard  the  writ 
as  almost  obsolete  and  of  little  practical 
value,  but  the  writ  is  as  much  a  palladium 
of  liberty  to-day  as  it  was  during  the  abuses 
existing  In  the  days  of  tbe  ancient  English 
sovereigns.  It  is  to  the  credit  of  an  advanced 
civilization  that  the  necessity  for  the  issu- 
ance of  the  writ  rarely  ever  arises.  The 
common-law  writ  became  so  little  respected 
in  England  that  it  no  longer  afforded  real  or 
substantial  benefits  to  English  subjects,  and 
It  was  not  until  after  the  passage  of  St 
31  Car.  II,  known  as  the  "Habeas  Corpus 
Act,"  that  the  writ  came  to  be  thoroughly 
recognized  in  its  fullest  scope.  The  writ 
with  which  we  are  now  dealing  under  our 
Codes  was  the  one  known  to  the  common 
law  as  the  "habeas  corpus  ad  subjiciendum," 
and  was  Issued  in  cases  of  Illegal  detention. 
It  was  not,  strictly  speaking,  either  a  civil 
or  a  criminal  action.  It  was  not  a  proceed- 
ing in  a  suit,  but  was  a  summary  applica- 
tion by  the  person  detained.  It  was,  as  Lord 
Coke  described  It,  festinum  remedium.  The 
proceeding  Is  sometimes  characterized  as  a 
cause  or  action,  but  erroneously  so;  and  It 
has  been  called  a  civil  or  criminal  proceed- 
ing according  to  whether  the  person  is  held 
in  custody  on  a  criminal  charge,  or  by  pri- 
vate restraint  Simmons  v.  Georgia  Iron  & 
Coal  CJo.,  43  S.  B.  780,  782,  117  Ga.  305,  61 
L.  R.  A.  789. 

The  purpose  of  the  writ  of  habeas  corpus 
is  to  Inquire  into  and  remove  any  unlawful 
restraint  upon  the  liberty  of  a  person.  If  in 
this  proceeding  it  appears  that  such  person 
l8  restrained  by  reason  of  his  supposed  vio- 
lation of  some  criminal  law,  or  quasi  crim- 
inal law,  as  offense  against  a  person  or  con- 
tempt of  court,  then  the  proceeding  must 
4  Wds.  &  P.— 15 


be  classed  as  a  criminal  case,  Although  the 
court  should  be  of  the  opinion  that  the  act 
does  not  constitute  a  violation  of  such  law, 
or  that  the  evidence  is  insufficient  to  estab- 
lish the  act,  or  that  the  supposed  law  does 
not  exist  or  is  void;  but,  if  such  person  is 
not  restrained  by  reason  of  such  violation  of 
law,  then  the  proceeding  must  be  classed  as 
a  civil  case.  It  is  the  cause  of  restraint 
which  determines  whether  the  proceeding  to 
remove  the  restraint  be  a  dvil  or  criminal 
case.  A  proceeding  by  habeas  corpus  to  de- 
termine a  parent*s  right  to  the  custody  of  her 
minor  child  is  a  civil  action.  Legate  v.  Leg- 
ate, 28  S.  W.  281,  282,  87  Tex.  248. 

A  procedure  by  habeas  corpus  can  in  no 
legal  sense  be  regarded  as  a  suit  or  contro- 
versy between  private  parties,  and,  even 
when  not  used  to  relieve  against  illegal  re- 
straint under  a  criminal  charge,  cannot.  In 
the  proper  sense  of  the  term;  be  regarded  as 
a  civil  suit.  It  should  rather  be  held  the  ex- 
ercise of  a  special  Jurisdiction  conferred  by 
the  Constitution  and  laws  upon  either  the 
courts  or  Judges  for  the  prompt  relief  of  the 
citizen  against  any  Improper  interference 
with  his  personal  liberty.  Consequently  it 
does  not  come  under  the  provisions  of  the 
Code  allowing  an  appeal  to  the  Supreme 
Court  in  civil  suits.  McFarland  v.  Johnson, 
27  Tex.  105,  109. 

Betermlnation  aa  to  onstody  of   ohll- 
dren. 

The  common-law  writ  of  habeas  corpus 
was  a  writ  In  behalf  of  liberty,  and  its  pur- 
pose was  to  deliver  a  prisoner  from  unjust 
Imprisonment  and  illegal  and  Improper  re- 
straint. It  was  not  a  proceeding  calculated 
to  try  the  rights  of  parents  and  guardians 
to  the  custody  of  infant  children.  It  was  of 
frequent  use,  however,  when  children  were 
detained  from  their  parents  or  guardians,  on 
the  ground  that  absence  from  legal  custody 
was  equivalent  to  illegal  restraint  and  im- 
prisonment. In  the  case  of  children  of  the 
age  of  discretion,  the  object  of  the  writ  was 
usually  accomplished  by  allowing  the  party 
restrained  the  exercise  of  his  volition;  but. 
In  the  case  of  an  Infant  of  an  age  to  be  in- 
capable of  determining  what  was  best  for 
itself,  the  court  or  officer  mad-  the  deter- 
mination for  it,  and  In  so  doing  Ihe  child's 
welfare  was  the  chief  end  In  view.  People 
V.  Buffett,  78  N.  Y.  Supp.  175,  177,  75  App. 
Dlv.  365  (quoting  from  People  v.  Walts,  25 
N.  E.  266,  267,  122  N.  Y.  238);  People  T. 
Clarcia,  63  N.  Y.  Supp.  497,  498,  49  App.  Dlv. 
90. 

As  direoted  to  individnalg. 

The  writ  of  habeas  corpus  never  goes  to 
courts,  but  to  Individuals  only,  to  inquire 
into  the  legality  of  the  imprisonment  com- 
plained of.  State  V.  First  Judicial  Disf  Ct., 
63  Pac.  895,  399,  24  Mont.  539. 
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Ezamiaatlon    of    Jnriadletloiial    qvei- 
tioiifl* 

Habeas  corpus  Is  an  appropriate  and  le- 
gal remedy  for  the  release  of  a  prisoner  who 
Js  restrained  of  his  liberty  by  virtue  of  pro- 
::ess  issuing  under  the  order  or  Judgment  of 
a  court  only  in  cases  where  there  is  a  total 
want  or  else  an  excess  of  jurisdiction;  and 
hence,  where  the  court  had  Jurisdiction  both 
9f  the  subject-matter  and  of  the  prisoner's 
person,  he  cannot  be  discharged  on  habeas 
corpus.    Ex  parte  State,  71  Ala.  371,  875. 

Habeas  corpus  is  a  common-law  writ, 
and  it  is  not  available  to  inquire  into  the 
mere  legality  or  Justice  >of  a  judgment  or 
mandate;  but  the  term*  "legality  or  Justice," 
as  used  in  the  rule,  is  not  deemed  to  include 
questions  of  Jurisdiction  or  power,  and  the 
want  of  Jurisdiction  of  the  tribunal  to  pro- 
nounce the  judgment  or  mandate  by  which 
the  person  is  placed  and  detained  In  custody 
furnishes  to  him  the  right  to  resort  to  the 
writ  for  relief.  People  v.  Stout,  30  N.  Y. 
Supp.  808,  902,  81  Hun,  336.  See,  also.  People 
V.  Liscomb,  60  N.  Y.  559,  568,  568,  19  Am. 
Rep.  211. 

The  writ  of  habeas  corpus  is  the  remedy 
which  the  law  gives  for  the  enforcement  of 
the  civil  right  of  personal  liberty.  Resort 
to  it  sometimes  becomes  necessary,  because 
of  what  is  done  to  enforce  laws  for  the  pun- 
ishment of  crimes,  but  the  judicial  proceed- 
ing under  it  is  not  to  inquire  into  the  crim- 
inal act  which  is  complained  of,  but  into  the 
right  of  liberty  notwithstanding  the  act 
Proceedings  to  enforce  civil  rights  are  civil 
proceedings,  and  proceedings  for  the  punish- 
ment of  crime  are  criminal  proceedings,  so 
that  habeas  corpus  is  a  civil  proceeding. 
The  writ  of  habeas  corpus  never  takes  the 
place  of  the  writ  of  error,  and  is  confined  to 
Jurisdictional  defects  when  it  is  resorted  to 
merely  for  the  purpose  of  liberating  a  pris- 
oner detained  in  custody  to  await  his  trial 
on  the  charge  of  being  guilty  of  a  criminal 
offense.  Yet  the  questions  whether  there 
was  any  evidence  for  the  magistrate  to  act 
upon,  and  whether  the  complaint  charges  any 
offense  known  to  the  law,  are  jurisdictional 
matters,  and,  in  determining  them,  it  can 
examine  the  evidence  only  sufficiently  to  dis- 
cover whether  there  was  any  substantial 
ground  for  the  exercise  of  Judgment  by  the 
committing  magistrate,  it  cannot  go  beyond 
that,  and  weigh  the  evidence.  State  v.  Hue- 
gin,  85  N.  W.  1046,  1052,  1057,  110  Wis.  189. 
See,  also.  Ex  parte  Lucas,  61  S.  W.  218,  219, 
226,  160  Mo.  2ia 

Prodnotion  of  the  body  of  tlio  prisoner. 

An  essential  element  of  the  remedy  by 
habeas  corpus  Is  the  power  to  compel  the 
production  of  the  body  of  the  prisoner  be- 
fore the  judge.  It  is  this  very  feature  which 
is  embodied  In  the  distinctive  words  which 


give  the  name  to  the  writ.  Nebraska  Chil- 
dren's Home  Soc  v.  State,  78  N.  W.  267,  269, 
57  Neb.  765. 

lajiistloo  of  arrest. 

The  office  and  object  of  the  ^wrlt  are  to 
ascertain  whether  the  prisoner  can  legally  be 
detained  in  custody,  and,  if  sufficient  firround 
for  his  detention  by  the  government  is  shown, 
he  is  not  to  be  discharged  for  defects  in  the 
original  arrest  or  commitment.  Price  v. 
McCarty  (U.  S.)  89  Fed.  84,  85,  32  G.  C.  A. 
162. 

Innocent  parties  are  daily  arrested  by 
due  process  of  law,  and,  if  that   g&Ye  the 
courts  of  the  United  States  power   to  issue 
writs  of  habeas  corpus  to  inquire   into  the 
Justice   or   injustice  of  their  arrest,    every 
criminal  case  in  the  state  would  be  tried  first 
on  habeas  corpus.    The  courts  of  tbe  United 
States,  while  they  have  carefully  maintained 
their  own  powers,  have   been  scrupulously 
careful  not  to  encroach  upon  the  poTvers  ot 
the  state  courts.    In  re  Bergen  (U.  S.)  3  Fed. 
Cas.  261,  2G3. 

As  a  prerogative  writ. 

The  writ  of  habeas  corpus  was  from  its 
inception  a  prerogative  writ     At   common 
law  it  stood  upon  the  same  footing  as  other 
writs  of  that  character — such  as  a  quo  war- 
ranto, mandamus,  certiorari,  prohibition,  etc. 
— ^and  was  dealt  with  on  the  like  genera) 
grounds  and  principles.    The  proceedings  un- 
der it,  as  in  all  prerogative  writs,  were  re- 
garded as  appellate  in  their  character.     lo 
re  Miller  (N.  Y.)  1  Daly,  562,  574;   Bx  parte 
Watkins,  28  U.  S.  (3  Pet)  193,  201,  7  L.  Ed 
650. 

Puniilunent  for  detention. 

The  one  object  of  the  writ  of  habeas 
corpus  is  to  relieve  the  party  detained  from 
an  illegal  restraint.    If  this  is  accomplished 
before  the  jurisdiction  of  the  court  attaches       I 
by  the  service  of  the  writ,  there  is  nothing       i 
upon  which  it  can  attach.    It  is  not  the  ob- 
ject or  intention  of  the  writ  to  punish  the       | 
respondent  or  afford  the  party  redress  for 
bis  illegal  detention;   but  the  question  occn-       | 
pies  a  different  attitude  after  the  jurisdic-       . 
tion  of  the  court  has  attached.    It  cannot       | 
then  be  defeated  by  the  wrongful  act  of  either       j 
of  the  parties.    Ex  parte  Goupland,  26  Tex.       I 
386, 890.  I 

As  writ  of  inquiry.  | 

The  writ  of  habeas  corpus  is  essentially 
a  writ  of  inquiry,  and  upon  matters  of  which 
the  state  itself  is  concerned,  in  aid  of  right 
and  liberty.  Thus  a  habeas  corpus  proceed- 
ing by  the  husband,  as  relator,  against  a 
wife,  cannot  be  said  to  be  a  proceeding  be- 
tween husband  and  wife.  State  v.  Micbel, 
30  South.  122,  125,  106  La.  741,  54  L.  B.  A. 
927. 
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HABEAS    CORPUS    AD    DSUBERAH- 
DUX  ET  BEOIPIElfDUM. 

Tbe  writ  of  babeaB  corpus  ad  deliber- 
andum et  recipiendum  iasuea  when  it  is  nee- 
easary  to  remove  a  prisoner  to  be  tried  by 
tbe  proper  Jurisdiction  wherein  the  fact  was 
committed.  Bz  parte  Bollman,  8  U.  8.  (4 
&anch)  75,  97,  2  L.  Bd.  S64  (dting  8  Bl. 
Comm.  129). 

HABEAS  CORPUS  JLD  FACIElfDUM  ET 
RECXPIEBDUIC. 

l%e  common  writ  ad  faciendum  et  re- 
dpiendum  issues  out  of  any  of  the  courts 
of  Westmiuster  Hall  when  a  person  Is  sued 
in  some  inferior  Jurisdiction,  and  it  is  de- 
sirous to  remove  the  action  into  the  superior 
court,    commanding  the  inferior  Judges   to 
produce  the  body  of  the  defendant,  together 
with  the  day  and  cause  of  his  caption  aud 
detainer,   to  do  and  receive  whatever  the 
King's  court  shall  consider  in  that  behalf. 
This   wilt  Is  grantable  of   common   right, 
without  any  motion  in  court,  and  instantly 
supersedes  all  proceedings  In  the  court  be- 
low.   Bz  parte  Bollman,  8  U.  8.  (4  Granch) 
76.  97,  2  li.  Bd.  654  (citing  8  Bl.  Comm.  129). 

HABEAS    CORPUS    JLD    PROSEQUEN- 
DUM. 

The  writ  of  habeas  corpus  ad  prosequen- 
dum issues  when  it  is  necessary  to  remove 
a  prisoner  In  order  to  prosecute  in  the  proper 
jurisdiction  wherein  the  fact  was  commit- 
ted. Ex  parte  Bollman,  8  U.  S.  (4  Granch) 
75, 97,  2  L.  Ed.  554  (citing  8  Bl.  Gomm.  129). 

HABEAS    CORPUS    AD    RE8POHDEN- 
DUEL 

The  writ  of  habeas  corpus  ad  responden- 
dom  lies  when  a  man  hath  a  cause  of  action 
tgainst  one  who  is  confined  by  the  process 
of  some  Inferior  court,  in  order  to  remove 
tile  prisoner  and  charge  him  with  this  new 
action  in  the  court  above.  Bz  parte  Boll- 
man,  8  U.  8.  (4  Granch)  75,  94,  2  L.  Ed.  554 
(citing  3  Bl.  Gomm.  129). 

HABEAS  CORPUS  AD  SATISFACIEN- 
DUM. 

The  writ  of  habeas  corpus  ad  satisfaci- 
endum lies  when  a  prisoner  hath  had  Judg- 
ment against  falm  In  an  action,  and  the  plain- 
tiff Is  desirous  to  bring  him  up  to  some  su- 
perior court  to  charge  him  with  process  of 
execution.  Ex  parte  Bollman,  8  U.  8.  (4 
Granch)  75,  95,  2  L.  Ed.  554  (citing  8  Bl. 
Gomm.  129). 

HABEAS    CORPUS    AD    TESTIFICAE- 
DUK. 

The  writ  of  habeas  corpus  ad  testifican- 
toi  issues  to  bring  a  witness  into  court  to 


bear  testimony  In  the  cause.  Ex  parte  Boll- 
man, 8  U.  S.  (4  Granch)  75,  97,  2  U  Ed.  554 
(citing  8  Bl.  (^mm.  129). 

The  writ  of  habeas  corpus  ad  testifican- 
dum, render  any  practice,  either  in  this 
country  or  England,  never  issued  except  to 
bring  a  witness  competent  and  qualified  to 
testify  when  brought,  and  never  to  bring  a 
person  who  could  not  testify  when  brought, 
by  reason  of  his  being  disqualified  as  a  wit- 
ness. Bx  parte  Marmaduke,  91  Mo.  228.  250, 
4  S.  W.  91,  92,  eo  Am.  Eep.  250. 

HABENDUM. 

In  ancient  conveyancing  lore,  the  ofllce 
of  an  habendum  was  ''to  determine  the  in- 
terest granted,  or  to  lessen,  enlarge,  explain, 
or  qualify  the  premises."  Modem  use  has 
changed  its  signification.  It  is  now  the  of- 
fice of  the  premises  "rightiy  to  name  the 
grantor  and  grantee,  and  to  comprehend  the 
certainty  of  the  thing  granted,"  and  an 
habendum  has  become  In  most  cases  a  mere 
form  where  the  estate  is  mentioned  In  the 
premises.  2  Burrlll,  Law  Diet  555,  821.  If 
the  habendum  cannot  be  reconciled  with  tbe 
premises,  so  that  full  effect  may  be  given 
to  both.  It  must  give  way,  and  the  latter 
will  stand.  Glapp  v.  Byrnes,  8  App.  Div.  284, 
286,  287,  88  N.  Y.  Supp.  1063,  1067. 

The  office  of  an  habendum  is  to  name 
the  grantee,  and  limit  the  certainty  of  the 
estate  in  the  subject  of  the  grant  Sumner 
V.  Wllliami^  8  Mass.  162,  175,  5  Am.  Dec. 
83;  Horn  v.  Broylee  (Tenn.)  62  S.  W.  297, 
306. 

The  object  of  the  habendum  clause  is 
said  to  be  to  set  down  against  the  name  of 
the  grantee  the  estate  that  Is  to  be  made  and 
limited,  or  the  time  that  the  grantee  shall 
have  In  the  thing  granted  or  demised,  and  to 
what  use.  New  York  Indians  v.  United 
States,  18  Sup.  Gt  531,  535,  170  U.  S.  1,  42 
L.  Ed.  927  (citing  Shep.  Touch.  74). 

The  office  of  the  habendum  in  a  deed  is 
to  properly  determine  what  interest  or  es- 
tate is  granted  by  the  deed.  Miller  v.  Gra- 
ham,. 25  S.  E.  165,  168,  47  S.  G.  288  (citing 
2  Bl.  Gomm.  241;  McLeod  v.  Tarrant,  39  8. 
G.  271,  17  S.  B.  778,  20  L.  R.  A.  846). 

It  is  the  office  of  the  habendum  to  quali- 
fy and  explain  the  general  words  of  the 
premises.  Redstrake  v.  Townsend,  39  N.  J. 
Law  (10  Vroom)  372,  377,  378. 

Tbe  habendum  of  a  deed  is  that  part 
which  declares  and  limits  the  use  of  the  thing 
conveyed.  Stockton  v.  Martin  (S.  G.)  2  Bay, 
471.  473. 

The  office  of  the  habendum  in  a  deed 
is  to  limit  and  define  the  estate  which  the 
grantee  is  to  have  in  the  property  granted. 
It  is  not  an  essential  part  of  a  deed.  Hart  v. 
Gardner,  20  South.  877,  878,  74  Miss.  168. 
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Gbancellor  Kent  remarks  that  In  modem 
conveyancing  the  habendum  clause  in  deeds 
has  degenerated  into  a  mere  useless  form, 
for  the  premises  contain  the  names  of  the 
parties  and  the  specification  of  the  thing 
granted^  and  the  deed  becomes  effectual  with- 
out any  habendum.  Hafner  ▼.  Irwin,  20  N. 
0.  670,  671,  84  Am.  Dec.  390. 

As   oontradlotliic   or   defeating   estate 
granted. 

The  habendum  may  explain  and  enlarge 
or  qualify,  but  cannot  contradict  or  defeat, 
the  estate  granted  by  the  premises.  New 
York  Indians  y.  United  States,  18  Sup.  Ct 
531,  536,  170  U.  S.  1,  42  L.  Ed.  027. 

The  habendum  part  of  a  deed  was  usual- 
ly used  to  determine  the  interest  granted,  or 
to  lessen,  enlarge,  explain,  or  qualify  the 
premises.  But  it  cannot  perform  the  office 
of  divesting  an  estate  already  vested  by  the 
deed,  for  it  is  void  if  it  be  repugnant  to 
the  estate  granted  in  the  premises.  Hafner 
V.  Irwin,  20  N.  O.  670,  571,  34  Am.  Dec.  800. 

An  estate  granted  may  be  designated  and 
made  certain  in  the  habendum  clause,  where 
it  enlarges  and  explains,  but  is  not  incon- 
sistent with,  the  previous  parts  of  the  instru- 
ment Jackson  v.  Ireland  (N.  Y.)  8  Wend.  99, 
102. 

As  enlarging  snbjeot^matter  of  grant. 

The  habendum  of  a  deed  does  not  grant 
the  estate,  but  only  limits  its  certainty,  and 
cannot  enlarge  the  premises.  Nothing  can 
be  limited  in  the  habendum  of  a  deed  which 
has  not  been  given  in  the  premises,  because, 
the  premises  being  that  part  of  a  deed  in 
which  the  thing  is  granted,  it  follows  that 
the  habendum,  which  is  only  used  for  the 
purpose  of  limiting  the  certainty  of  the  es- 
tate, cannot  Increase  the  gift,  for  in  that 
case  the  grantee  would  in  fact  take  a  fee, 
which  was  never  given  to  him.  Brown  v. 
Manter,  21  N.  H.  a  Foet)  528,  533,  53  Am. 
Dec.  223. 

It  is  the  office  of  the  habendum  some- 
times to  enlarge  the  estate  granted,  but  never 
to  extend  the  subject-matter  of  the  grant, 
and  accordingly,  where  a  deed  describing  the 
land  granted  by  metes,  and  the  habendum 
read,  'to  have  and  to  hold  the  premises  with 
all  their  appurtenances,"  the  phrase  '*wlth 
all  their  appurtenances"  did  not  operate  to 
convey  an  easement  consisting  of  the  right 
to  the  use  of  water  conducted  artillclally 
onto  the  premises  from  other  land  of  the 
grantor.  Manning  y.  Smith,  6  Conn.  289, 
292. 


HABIT. 

See  "Good  Habits'*;  intemperate  Hab- 
its";  "Temperate  Habits." 

See  "Confirmed  Habits  of  Intoxication"; 
"Continuing  Habits  of  Intoxication." 


The  word  "habit"  is  defined  to  be  a 
fixed  or  established  custom;  ordinary  course 
of  conduct  Conner  v.  Citizens'  St  B.  Co., 
46  N.  B.  662,  666,  140  Ind.  430;  Tatum  v. 
State,  68  Ala.  147, 162. 

Habit  is  the  customary  conduct  of  a 
person,  to  pursue  which  he  has  acquired  a 
tendency  from  frequent  repetitions  of  the 
same  act  State  v.  Skilllcom,  78  N.  W.  603, 
604,  104  Iowa,  97. 

Habit  is  a  customary  state;  a  disposition 
acquired  by  frequent  repetition;  aptitude  by 
doing  frequently  the  same  thing;  usage;  es- 
tablished manner.  When  a  person  has  re- 
peatedly acted  in  a  particular  way  at  in- 
tervals, whether  regular  or  irregular,  for 
such  length  of  time  that  we  can  predicate 
with  reasonable  assurance  that  he  will  con- 
tinue to  act  so,  we  may  affirm  that  this  is 
his  habit  State  v.  Robinson,  20  South.  30, 
31,  111  Ala.  482  (citing  State  t.  Savage,  89 
Ala.  1,  7  South.  183,  7  L.  R.  A.  426). 

"Habit  Is  the  disposition  of  a  person  to- 
ward a  certain  thing."  Seigler  t.  Common- 
wealth (Pa.)  14  Atl.  287,  288. 

It  need  not  be  the  uiiiform  or  unvarying 
rule,  but  to  be  a  habit  It  must  be  the  ordi- 
nary course  of  conduct-— the  general  rule  or 
custom.    Tatum  v.  State,  63  Ala.  147»  162. 

Single  OT  oooaslonal  aets. 

The  word  "habit"  has  a  clear,  well- 
understood  meaning,  being  nearly  the  same 
as  "custom,"  and  cannot  he  applied  to  a 
single  act  Lynch  v.  Bates,  88  N.  B.  806» 
808,   139   Ind.   206. 

A  habit  of  using  intoxicating  liquors 
means  more  than  an  occasional  or  incidental 
use.  Supreme  Lodge  K.  P.  y.  Foster,  68 
N.  B.  877,  880,  26  Ind.  App.  833. 

"When  we  speak  of  the  habits  of  a 
person,  we  refer  to  his  customary  conduct 
to  pursue  which  he  has  acquired  a  tendency 
from  frequent  repetition  of  the  same  acts. 
It  would  be  incorrect  to  say  that  a  man  has 
a  habit  of  anything  from  a  single  act  A 
habit  of  early  rising,  for  example,  could 
not  be  afiirmed  of  one  because  he  was  once 
seen  on  the  streets  in  the  morning  before  the 
sun  had  risen;  nor  could  intemperate  habits 
be  imputed  to  him  because  his  appearance 
and  actions  on  that  occasion  might  indicate 
a  night  of  indulgence.  Hence  a  representa- 
tion in  an  insurance  policy  that  the  insured 
was  of  temperate  habits  was  not  made  un- 
true by  the  fact  that  he  may  have  had  an 
attack  of  delirium  tremens  from  an  excep- 
tional overindulgence.  Knickerbocker  Life 
Ins.  Co.  T.  Foley,  106  U.  S.  860,  864,  26  U 
Ed.  1066. 

On  the  sale  of  a  negrot  the  vendor  war- 
ranted that  the  negro  was  not  addicted  to  the 
habit  of  running  away.  The  negro  was  kept 
in  Jail  for  five  months  preceding  the  day 
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of  the  sale  for  nmning  away,  and  soon  after 
the  sale  he  ran  away  again.  Held,  that  the 
two  cases  should  be  considered  sufficient  to 
constitute  his  acts  a  habit,  within  the  mean- 
ing of  that  word  as  used  in  a  warranty  of 
sale.  Macarty  v.  Bagnieres  (La.)  1  Mart.  (O. 
S.)  149.  150. 

Where  a  statute  prohibits  the  sale  of  liq- 
uor to  a  person  in  the  habit  of  getting  in- 
toxicated, the  word  "habit"  should  be  con- 
strued to  mean  the  involuntary  tendency 
of  becoming  Intoxicated,  which  Is  acquired  by 
frequent  repetition,  and  therefore  might  In- 
clude a  case  where  a  person  was  proved 
to  have  been  drunk  for  three  to  five  times 
within  two  years  prior  to  the  alleged  in- 
fringement of  the  statute.  Murphy  y.  Peo- 
ple»  90  lU.  59,  60. 

HABITABLE. 

Where  one  lets  a  house  for  people  to 
live  in,  and  agrees  to  keep  it  in  good  repair, 
he  is  bound  by  the  dictates  of  common  rea- 
son, as  well  as  by  those  of  common  law, 
to  both  make  and  keep  it  habitable — that  is, 
reasonably  fit  for  the  occupation  of  a  ten- 
ant of  the  class  which  occupies  it.  Miller 
Y.  McCardell,  33  AtL  445,  446,  19  R.  I.  304. 
30  L.  R.  A.  682. 


HABITANCY. 

The  term  "habitancy'*  ''expresses  the 
fact  of  residence  at  a  place  with  the  intent 
to  regard  and  make  it  a  home.  The  act  and 
intent  must  concur,  and  the  intent  may  be 
inferred  from  declarations  and  conduct  In 
general  terms,  one  may  be  designated  as  an 
inhabitant  of  that  place  which  constitutes 
the  principal  seat  of  his  residence,  of  his 
business  pursuits,  connections,  attachments, 
and  of  his  political  and  municipal  relations." 
Lyman  v.  Piske,  34  Mass.  (17  Pick.)  231,  234, 
28  Am.  Dec.  293;  Inhabitants  of  Abington 
V.  Inhabitants  of  North  Bridgewater,  40  Mass. 
(23  Pick.)  170, 177.  178;  Hairston  v.  Hairston, 
27  Miss.  (5  Gushm.)  704,  711,  61  Am.  Dec. 
500. 

The  word  "habltancy"  is  more  compre- 
hensive that  "domicile."  In  some  respects, 
"habltancy"  includes  "domicile,"  and  em- 
braces citizenship  and  municipal  relations. 
Hairston  v.  Hairston,  27  Miss.  (5  Cushm.) 
704,  711,  61  Am.  Dec.  500. 


HABITATION. 

See  "Right  of  Habitation";  "Separation 
of  Habitation." 

''Habitation"  is  defined  to  be  a  place  of 
abode;  a  place  to  dwell  in.  Holmes  v.  Ore- 
gon &  O.  B.  Go.  (U.  8.)  5  Fed.  628,  627. 


I  The  word  '^habitation,"  in  1  Rev.  Ctode, 
c.  104,  f  7,  p.  37,  requiring  nuncupative  wills 
to  be  made  at  the  habitation  of  the  testator, 
means  dwelling  house  or  home.  Its  meaning 
is  the  same  as  in  the  original  statute,  29 
Gar.  II,  c.  8,  f  19,  which  uses  the  term  "house, 
or  his  or  her  habitation  or  dwelling."  Now- 
lin's  Adm'r  v.  Scott  (Va.)  10  Grat  64,  66. 

'The  constitutional  definition  of  'habita- 
tion' is  the  place  where  a  man  dwells  or  has 
bis  home;  in  other  words,  his  domicile." 
Harvard  Ctollege  v.  Gore,  22  Mass.  (5  Pick.) 
870.  872. 

Where  one  stops  for  a  long  time  in  a 
place  for  the  management  of  his  business 
affairs,  while  he  resided  with  his  family  at 
another  place,  he  had  simply 'a  habitation  at 
the  former  place,  and  not  a  domicile.  Union 
Hotel  Co.  V.  Hersee,  79  N.  Y.  454,  468,  85 
Am.  Rep.  536. 


HABITUAL 

The  word  "habitual"  Is  defined  by  Web- 
ster as  constant;  customary;  accustomed; 
usual;  common;  ordinary;  regular;  familiar; 
and  this  is  certainly  the  common  understand- 
ing of  the  meaning  of  the  word.  Peltz  v. 
Prints,  40  Atl.  486,  186  Pa.  847. 

"Habitual"  means  formed  or  acquired 
by  or  resulting  from  habit;  frequent  use  or 
custom;  formed  by  repeated  impressions. 
Hilton  V.  State,  68  S.  W.  118,  116,  41  Tex. 
Gr.  R.  190. 

HABTTITAI.    CARNAI.    UTTEBCOURSE. 

The  expression  "habitual  carnal  inters 
course,"  as  used  in  Pen.  Code,  art  338,  de- 
fining adultery  as  habitual  carnal  intercourse 
with  each  other,  without  living  together,  of 
a  man  and  woman,  when  either  is  lawfully 
married  to  some  other  person,  is  not  such 
an  expression  as  needs  explanation,  for  the 
jury  is  competent  to  understand  what  is 
meant  by  the  language  in  common  use,  and 
what  is  meant  by  "habitual  carnal  inter- 
course"; the  word  "habitual"  not  being  one 
of  technical  signification,  but  should  be  un- 
derstood in  Its  common  acceptation*  CoUum 
V.  State,  10  Tex.  App.  708,  710. 

HABTTITAI.  CBIMINAI.* 

When  a  person  is  hereafter  convicted  of 
a  felony,  who  has  been,  before  that  convic- 
tion, convicted  in  this  state  of  any  other 
crime,  he  may  be  adjudged  by  the  court,  in 
addition  to  other  punishment  inflicted  upon 
him,  to  be  an  habitual  criminal.  A  person 
convicted  of  a  misdemeanor,  who  has  been 
already  five  times  convicted  in  this  state  of 
a  misdemeanor,  may  be  adjudged  by  the 
court,  in  addition  to  or  instead  of  other  pun- 
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ishment,  to  be  an  habitual   criminal.    Gr. 
Code  N.  Y.  1003,  f  610. 

Whoever  has  been  previously  twice  con- 
victed of  crime,  sentenced,  and  committed 
to  prison,  in  this  or  any  other  state,  or  once 
in  this  or  once  at  least  in  any  other  state, 
for  terms  of  not  less  than  three  years  each, 
shall,  upon  conviction  of  a  felony  committed 
in  this  state,  other  than  murder  in  the  first 
or  second  degree,  be  deemed  to  l>e  an  habitual 
criminal.    Rev.  St  Utah  1888,  f  4067. 


HABITUAI.    CBtJEI.    AND     INHUMAN 
TREATMENT. 

''Habitual  cruel  and  inhuman  treat- 
ment," as  used  In  Rev.  St  p.  147,  f  51,  enti- 
tling a  wife  to  a  divorce  for  habitual  cruel 
and  inhuman  treatment,  means  actual  vio- 
lence, or  a  reasonable  apprehension  of  bodily 
harm.  Injured  susceptibilities  do  not  suffice 
for  so  grave  a  Judgment  as  one  of  divorce. 
"Occasional  outbursts  of  passion  will  not  do 
it,  nor  mere  abuse,  however  gross.  Words 
of  menace,  however,  are  sufficient,  if  they 
be  of  such  a  character  and  are  accompanied 
by  such  circumstances  as  would  Justify  a 
belief  in  their  seriousness;  that  is,  they  must 
impress  the  person  to  whom  they  are  ad- 
dressed, not  as  idle  words,  not  as  a  form  of 
intemperate  expression,  but  as  importing  ac- 
tion, and  in  that  sense  conveying  the  reality 
of  the  threat  of  bodily  harm.  The  authori- 
ties in  support  of  the  rule  are  numerous. 
Ruckman  v.  Ruckman  (N.  Y.)  68  How.  Prac. 
278,  279  (citing  Perry  v.  Perry  [N.  Y.]  2  Paige, 
501;  Burr  v.  Burr  [N.  Y.]  10  Paige,  20,  31, 
32,  33;  Mason  T.  Mason  [N.  Y.]  1  Bdw.  Gh. 
278). 

Under  a  statute  providing  that  "habitual 
cruel  and  inhuman  treatment,"  marked  by 
personal  violence,  shall  be  cause  for  divorce. 
It  is  held  that  the  treatment  must  be  habit- 
ual; the  court  remarking  that  a  single  act 
of  violence  ordinarily  would  not  suffice.  It 
might  never  be  repeated.  The  violence,  how- 
ever, need  not  be  frequent  It  is  not  neces- 
sary for  personal  violence  to  attend  the  daily 
Intercourse  of  the  parties.  If  the  treatment 
is  persistently  cruel  and  inhuman,  and  is  oc- 
casionally characterized  by  personal  violence, 
so  as  to  beget  the  apprehension  that  it  is  lia- 
ble to  occur  again  at  any  time,  it  is  suffi- 
cient Johns  V.  Johns,  57  Miss.  530,  531, 
532. 

Under  a  statute  authorizing  divorce  for 
"habitual  cruel  and  Inhuman  treatment,''  it 
is  held  that  where  a  husband  struck  his 
wife,  attempted  to  kick  her,  called  her  by 
abusive  epithets,  at  times  refused  to  speak 
to  her  for  months,  supplied  her  scantily  with 
clothing,  and  told  her  to  leave  and  get  a  di- 
vorce, there  was  "habitual  cruel  and  inhu- 
man treatment,"  within  the  meaning  of  the 
statute.    Pillar  t.  Pillar,  22  Wis.  668»  658. 


HABITUAI.  DBUNKABD. 

See,  also,  "Habitual  Drunkenness  or  In- 
toxication"; "Habitual  Intemperance." 

An  habitual  drunkard  is  one  -wlio  has 
formed  the  habit,  and  indulged  in  it;  of 
drinking  to  excess  and  becoming  Intoxicated, 
whether  daily  or  continuously  or  periodically, 
with  sober  intervals  of  a  greater  or  less  ex- 
tent—Miller V.  Gleason,  18  Ohio  Cir.  Ct.  R. 
374,  10  O.  C.  D.  20,  21. 

An  habitual  drunkard  is  one  who  makes 
it  a  habit,  or  who  habitually  becomes  intox- 
icated by  the  voluntary  use  of  intoxicating 
Uquors.    Rev.  St  Tex.  18d5,  art  5060ti. 

An  habitual  drunkard  is  one  who  has 
the  habit  of  indulging  in  intoxicating  drink 
so  firmly  fixed  that  he  becomes  drunk  -wlien- 
ever  the  temptation  is  presented  by  liis  be- 
ing near  where  liquor  is  sold.  Magatiay  v. 
Magahay,  35  Mich.  210. 

An  habitual  drunkard  is  one  who  has 
acquired  a  fixed  habit  of  drunkenness.  An 
instruction  properly  declares  the  law  which 
tells  the  Jury  that  an  habitual  drunkard  is  a 
person  given  to  inebriety  or  excessive  use  of 
Intoxicating  drink,  who  has  lost  the  power 
or  will,  by  frequent  indulgence,  to  control 
his  appetite  for  it  Sitton  v.  Grand  Lodge 
A.  O.  U.  W.,  84  Mo.  App.  208,  212. 

"Bouvier  defines  an  habitual  drunkard 
to  be  a  person  given  to  inebriety  or  the  ex- 
cessive use  of  intoxicating  drinks,  who  has 
lost  the  power  or  will,  by  frequent  indul- 
gence, to  control  his  appetite  for  it    'Habit- 
ual drunkenness,'  said  Harrison,  J.,  'or  the 
degree  or  the  course  of  intemperance  that 
amounts  to  it,  cannot  be  exactiy  defined. 
We  may,  however,  say,  in  general  terms, 
that  one  is  addicted  to  habitual  drunkenness 
who  has  a  fixed  habit  of  frequentiy  getting 
drunk,  and  he  may  be  so  addicted  though  he 
may  not  oftener  be  drunk  than  sober,  and 
he   may  be   sober  for  weeks.'     Brown  v. 
Brown,  38  Ark.  324,  82&    'Occasional  acts 
of  drunkenness  do  not  make  one  an  habitual 
drunkard,  nor  is  it  necessary  that  he  should 
be  continually  in  an  intoxicated  state.    A 
man  may  be  an  habitual  drunkard,  and  yet 
be  sober  for  days  and  weeks  together.    The 
rule  is,  has  he  a  fixed  habit  of  drunkenness?' 
Ludwick  V.  Commonwealth,  18  Pa.  (6  Har- 
ris) 172,  174.    'He  is  an  habitual  drunkard/ 
says  the  court  in  Commonwealth  v.  Whit- 
ney, 71  Mass.  (5  Gray)  85,  'whose  habit  Is  to 
get  drunk;  whose  inebriety  has  become  hab- 
itual.'   Poland,  P.  J.,  says;   'The  fair  defini- 
tion of  "habitual  drunkard"  we  suppose  to 
be  one  who  is  in  the  habit  of  getting  drunk, 
or  who  commonly  or  frequentiy  is  drunk; 
and  we  do  not  suppose  it  necessary,  to  sat- 
isfy those  terms,  that  a  man  be  shown  to  be 
constantiy  or  universally  dnmk.'"    McBee 
V.  McBee,  29  Pac.  887,  888,  22  Or.  329,  29 
Am.  St  Rep.  618  (citing  State  ▼•  Pratt,  34 
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Vt  828,  884).  See,  also,  Magahay  ▼.  Mag- 
abay,  85  Mich.  210;  Murphy  v.  People,  00 
111.  50,  60;  Mack  y.  Handy,  2  South.  181, 188, 
39  La.  Ann.  487. 

An  habitual  drunkard  is  a  person  whose 
habits  of  drunkenness  are  confirmed  and  con- 
tinual. Gourlay  t.  Gourlay,  10  Atl.  142, 
143,  16  R.  L  705. 

"Neither  does  a  single  nor  an  occasional 
excess  make  a  man  an  habitual  drunkard, 
but  if  the  habit  and  rule  of  a  man's  life  is 
to  indulge  periodically,  and  with  increasing 
frequency  and  yiolence,  in  excessive  fits  of 
Intemperance,  such  a  use  of  liquor  may  prop- 
erly cause  the  finding  of  habitual  drunken- 
ness.'* Northwestern  Mut  Life  Ins.  Co.  t. 
Muskegon  Nat  Bank,  7  Sup.  Ct  1221,  1225, 
122  U.  S.  501.  80  L.  Ed.  1100. 

One  who  has  a  fixed  habit  of  drunken- 
ness, and  who  is  habituated  to  intemperance 
whenever  the  opportunity  offers — he  himself 
making  the  opportunity — filling  his  fiask,  si- 
lently drinking  by  himself,  and  getting  con- 
tinually drunk,  is  an  habitual  drunkard.  Ap- 
peal of  Miskey,  107  Pa.  611,  62a 

In  construing  a  statute  authorizing  the 
imprisonment  in  any  inebriate  or  insane 
asylum  of  any  person  convicted  of  being  an 
inebriate,  habitual,  or  common  drunkard,  it 
was  said  that  *'Just  what  would  make  a 
person  such  is  not  very  clearly  defined. 
Manifestly,  it  was  intended  that  the  drunk- 
enness should  be  repeated  to  the  extent  of 
becoming  habitual;  but  Just  how  frequent- 
ly it  should  occur,  or  the  extent  of  the  de- 
lirium or  stupefaction,  is  left,  as  a  matter 
of  fact,  to  be  determined  by  those  who  might 
dilfer  widely  in  regard  to  it.  Such  conviction 
is  not  made  dependent  upon  his  inability  to 
attend  to  business,  nor  to  any  want  of 
physical  self-control,  nor  upon  his  being  dan- 
gerous to  himself  or  others."  Such  a  stat- 
ute is  in  violation  of  Const  U.  S.  Amend. 
14,  S  1,  which  declares  that  no  state  shall 
deprive  any  person  of  liberty  without  due 
process  of  law,  or  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws.  State  v.  Ryan,  86  N.  W.  823,  827,  70 
Wi8Le7e. 

Delirliim  tremens* 

One  who  has  so  indulged  in  intoxicating 
liquors  as  to  become  subject  to  delirium  tre- 
mens may  properly  be  regarded  as  an  habit- 
ual drunkard.  Menkins  T.  Lightner,  18  111. 
(8  Peck)  282,  284,  285. 

TnaWHty  to  control  appetite. 

An  habitual  drunkard  is  a  person  given 
to  inebriety  or  the  excessive  use  of  intox- 
icating drink,  and  who  has  lost  the  power 
of  will,  by  frequent  indulgence,  to  control 
his  appetite  for  it;  and  therefore  where,  in 
a  suit  tor  divorce,  it  was  proved  that  de- 


fendant for  a  period  of  two  years  prior  to 
the  beginning  of  the  suit  was  frequently  and 
customarily  or  habitually  given  to  the  ex- 
cessive use  of  intoxicating  drink,  and  had 
during  such  two  years  or  more  lost  the  pow- 
er of  his  will  to  control  his  appetite,  he  was 
an  habitual  drunkard,  within  the  statute  au- 
thorizing a  divorce  on  that  ground.  Rich- 
ards V.  Richards,  10  III  App.  (10  Bradw.) 
465,467.' 

In  McBee  v.  McBee,  22  Or.  829,  29  Pac. 
887,  20  Am.  St  Rep.  618,  the  court,  after 
a  review  of  all  the  authorities,  concludes  that 
there  must  be  frequent  and  regular  recur- 
rence of  excessive  indulgence  in  intoxicating 
drinks,  to  constitute  an  habitual  drunkard. 
It  is  not  necessary  that  he  should  drink  liq- 
uors to  excess,  and  become  intoxicated  every 
day,  or  even  every  week,  but  there  must  be 
such  frequent  repetition  of  excessive  indul- 
gence as  to  engender  a  fixed  habit  of  drunk- 
enness. Occasional  acts  of  intoxication  are 
not  sufficient  to  make  one  an  habitual  drunk- 
ard. There  must  be  the  involuntary  ten- 
dency to  become  intoxicated  as  often  as  the 
temptation  is  presented,  which  comes  from 
a  fixed  habit,  acquired  from  frequent  and 
excessive  indulgence.  The  man  is  reduced 
to  that  pitiable  condition  in  which  he  either 
makes  no  vigorous  effort  to  resist  and  over- 
come the  habit,  or  his  will  has  become  so 
enfeebled  by  the  indulgence  that  resistance 
is  Impossible.  There  is  generated  in  him,  by 
frequent  and  excessive  indulgence,  a  fixed 
habit  of  drunkenness,  which  he  is  liable  to 
exhibit  at  any  tiihe  when  the  opportunity  is 
afforded.  This  is  what  is  meant  by  ''habit- 
ual drunkenness,"  as  a  ground  for  divorce. 
Bizer  v.  Bizer,  81  N.  W.  465,  466,  110  Iowa, 
248;  Walton  ▼.  Walton,  8  Pac.  110,  111,  84 
Kan.  195. 

IrfiM  of  reason  or  eapaoity  for  Imsiness. 

''Habitual  drunkards,"  as  used  in  Sayles* 
Ann.  St  art  8226,  f  4,  providing  for  the 
execution  of  a  bond  by  retail  liquor  dealers, 
conditioned  that  they  will  not  sell  to  habitual 
drunkards,  is  used  in  its  common  accepta- 
tion. It  does  not  refer  to  an  habitual  drunk- 
ard, as  defined  in  the  statutes  under  the  title 
"Guardian  and  Ward."  The  capacity  of  a 
person  to  take  care  of  himself  or  property 
is  immaterial,  within  the  meaning  of  the  stat- 
ute quoted.  Campbell  v.  Jones,  21  S.  W. 
723,  724,  2  Tex.  Civ.  App.  263. 

The  fact  that  a  person  is  for  any  consid- 
erable part  of  his  time  intoxicated  to  such 
a  degree  as  to  deprive  him  of  his  ordinary 
reasoning  faculties  is  prima  fade  evidence, 
at  least  that  he  is  incapacitated,  as  an  habit- 
ual drunkard,  to  have  the  control  and  man- 
agement of  his  property,  within  the  meaning 
of  the  statute  giving  the  care  of  habitual 
drunkards  to  the  court  In  re  Tracy  CN«  Y.) 
1  Paige,  680,  582. 
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As  qneition  for  Jury. 

"An  habitual  drunkard"  la  defined  by  act 
relating  to  liability  of  liquor  sellers  for  sell- 
ing Intoxicating  liquors  to  habitual  drunk- 
ards as  one  who  makes  it  a  habit,  or  who 
habitually  becomes  intoxicated  by  the  vol- 
untary use  of  intoxicating  liquors,  and  it  is 
a  question  for  the  Jury  to  determine  wheth- 
er or  not  a  person  is  an  habitual  dFunkard. 
Wilson  V.  White,  69  S.  W.  980,  29  Tex.  Civ. 
App.  588. 

In  an  action  for  libel,  for  charging  that 
plaintiff  was  an  habitual  drunkard,  an  in- 
struction stating:  "I  think  'an  habitual 
dnmkard*  means  more  than  being  drunk  on 
two  or  three  occasions  within  a  given  time, 
or  two  or  three  times  within  a  given  num- 
ber of  months;  that  it  means  the  use  of 
intoxicating  liquors  to  such  an  extent  as  to 
in  some  manner  disqualify  a  man  from  pur- 
suing his  avocation;  but  the  jury  can,  per- 
haps, define  it  as  well  as  the.  court" — was 
held  not  to  be  erroneous  by  reason  of  the 
latter  clause.  Rude  v.  Nass,  48  N.  W.  655, 
668.  79  Wis.  321,  24  Am.  St  Rep.  717. 

Senile  dementia* 

A  person  who  indulges  in  alcoholic  in- 
toxicants to  such  an  extent  as  to  impair  the 
mind  and  produce  senile  dementia  is  an  hab- 
itual drunkard.  Robertson  ▼.  Lyon,  24  S. 
G.  266,  272,  278. 

HABTriTAIi    DRUNKENNESS    OB    IN- 
TOXIGATION. 

See,  also,  "Confirmed  Drunkenness." 

"Habitual  drunkenness,"  as  the  term  is 
used  to  designate  habitual  drunkenness,  as 
the  cause  of  divorce,  has  reference  to  the  ex- 
istence of  drunkenness  as  a  habit.  A  fre- 
quent and  regular  recurrence  or  excess  of 
indulgence  in  intoxicating  drinks  constitutes 
such  a  habit  Golding  v.  Golding,  6  Mo.  App. 
602. 

The  term  "habitual,"  when  applied  to 
drunkenness,  as  a  ground  for  divorce,  im- 
plies growth  through  various  and  increas- 
ing stages  until  drunkenness  becomes  a  fix- 
ed or  established  habit  McGIanahan  v.  Me* 
Clanahan,  66  8.  W.  858,  861,  104  Tenn.  217. 

Habitual  drunkenness  is  drunkenness 
repeated  at  intervals,  whether  regular  or  ir- 
regular, for  such  a  length  of  time  that  it 
can  be  said  with  reasonable  assurance  that 
such  actions  will  be  continued.  It  need  not 
be  the  uniform  or  unvarying  rule,  but  to  be 
habitual,  must  be  the  ordinary  course  of 
conduct— the  general  rule  or  custom.  Occa- 
sional exceptions  do  not  destroy  the  rule, 
but  unless,  when  occasion  offers,  there  Is  a 
disposition  or  probable  inclination  to  drink 
to  excess,  intemperate  habits  cannot  be  pred- 
icated.   If  the  rule  or  habit  is  to  drink  to  in- 


toxication when  occasion  offers,  and  sobriety 
or  abstinence  is  the  exception,  the  condition 
of  habitual  drunkenness  exists.  State  t. 
Robinson,  20  South.  30,  81,  111  Ala.  482  (cit- 
ing Tatum  V.  State,  68  Ala.  147,  152;  Stanley 
V.  State,  26  Ala.  26;  Smith  v.  State,  56  Ala. 
1,  10;  Ludwick  v.  Commonwealth,  18  Pa. 
[6  Harris]  172;  State  v.  Pratt,  34  Vt.  323; 
Northwestern  Life  Ins.  Go.  r.  Muskegon 
Bank,  122  U.  S.  501,  507,  7  Sup.  Ct  1221,  30 
L.  Ed.  1100). 

The  terms  "habitual  drunkenness, ••  '•ha- 
bitual intemperance,"  "habitual  Intoxica- 
tion," and  "continued  habits  of  intoxication" 
are  equivalent  and  capable  of  the  same  def- 
inition, and  are  defined  as  the  fixed  and 
irresistible  habit  of  getting  drunk.  Ring  v. 
Ring,  88  S.  B.  330,  332,  112  Ga.  854, 

The  question  of  habitual  intoxication  Is 
a  question  for  the  Jury.  To  prove  such  In- 
toxication, evidence  is  admissible  that  the 
person  in  question  was  in  the  habit  of  get- 
ting intoxicated.  The  general  rule,  it  is  true, 
forbids  the  opinions  or  conclusions  of  wit- 
nesses from  being  given  in  evidence.  Wheth- 
er or  not  a  person  possesses  a  certain  habit  is 
rather  a  question  of  fact  than  of  opinion  or 
conclusion.  Gallagher  v.  People,  11  N.  E. 
335,  336,  120  111.  179. 

"Habitual  drunkenness"  Is  a  distinct  act 
within  itself;  a  condition  of  body  and  mind 
produced  by  the  excessive  use  of  intoxicat- 
ing liquors — spirituous,  vinous,  or  malt — 
confirmed  by  habit  It  is  usually  produced 
by  oft-repeated  indulgence  in  drinking  to  ex- 
cess, which  is  liable  to  have  dilTerent  effects 
on  different  persons,  and  therefore  cannot 
be  described  or  measured  or  defined  by  the 
causes  that  produce  It  In  any  one  instance, 
any  more  than  insanity  or  any  other  condi- 
tion of  body  or  mind  produced  by  extraneous 
causes.    Trigg  v.  State,  49  Tex.  645,  663. 

Iiialiility  to  resist  te]i&ptati<ni&* 

"Habitual  drunkenness,"  as  used  in  Civ. 
Code  La.  art  128,  making  habitual  drunken- 
ness cause  of  divorce,  means  repeated  acts  of 
drunkenness,  followed  by  occasional  spells  of 
sobriety  and  moderate  drunkenness,  with  the 
habit  of  drinking  so  fixed  that  temptation 
to  drink  cannot  be  resisted.  De  Lesdernier  v. 
De  Lesdernier,  14  South.  191,  45  La.  Ann. 
1364. 

Inoapaoity  for  business. 

"Habitual  drunkenness,"  as  used  In  a 
statute  making  habitual  drunkenness  a 
ground  of  divorce,  includes  fixed  habits  of 
drinking  to  excess,  to  such  a  degree  as  to 
disqualify  the  person  from  attending  to  hi? 
business  during  the  principal  portion  of  thp 
time  usually  devoted  to  business.  Wheeler 
V.  Wheeler,  6  N.  W.  689,  68  Iowa,  511.  36 
Am.  Rep.  240^  Mahone  T.  Mahone^  19  Gal. 
626»  627,  81  Am.  Dec  Ol. 
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By  *^abltiial  dnmkeimess/'  as  used  In 
tbe  statute  relating  to  the  removal  of  ooonty 
officers,  Is  meant  the  frequent  and  customary 
ose  to  excess  of  Intoxicating  drinks,  result- 
ing in  that  condition  of  the  body  and  mind 
produced  by  tbe  excessive  use  of  intoxicating 
liquors,  spirituous,  vinous,  or  malt,  confirmed 
by  habit.  In  order  to  constitute  habitual 
drunkenness,  it  shall  not  be  necessary  to 
show  that  the  officer  is  incapable  of  dis- 
eharginiT  the  duties  of  his  office  or  taking 
care  of  himself;  but  proof  of  the  fact  of 
babitual  drunkenness,  to  the  satisfaction  of 
the  judge  and  jury,  shall  be  sufficient  cause 
of  removal,  without  reference  to  his  capacity 
or  incapacity  to  discharge  the  duties  of  his 
office.    Rev.  St  Tex  1896,  arts.  8536,  8537. 

Oeeasioiial  intosdeatloB. 

Habitual  drunkenness,  within  the  mean- 
ing of  a  statute  authorizing  a  divorce  for 
habitual  drunkenness,  is  not  shown  by  proof 
of  occasional  intoxication.  Meathe  v.  Meathe, 
47  N.  W.  109,  88  Mich.  150. 

Proof  that  defendant  drank  at  times  to 
excess,  and  that  when  under  the -influence  of 
liquor  he  was  boisterous,  quarrelsome,  and 
offeDsive,  is  not  alone  sufficient  to  fill  the 
legal  reauirement  as  to  habitual  drunken- 
aess.  Powers  v.  Powers,  81  N.  W.  1,  5,  20 
Neb.  529. 

Use  of  <»piAtes. 

Habitual  drunkenness,  as  a  ground  for 
divorce,  includes  only  alcoholic  intoxication, 
and  not  that  resulting  from  the  habitual  use 
of  opiates.  Dawson  v.  Dawson,  23  Mo.  App. 
169,  170;  Burt  v.  Burt,  46  N.  B.  622,  623, 
168  Mass.  204;  Ring  v.  Ring,  88  S.  B.  880, 
832,  112  Ga«  854. 

QnarrelsoBteneflfl. 

Habitual  drunkenness,  such  as  is  ground 
for  divorce,  was  not  shown  by  evidence  that 
defendant  drank,  at  times,  to  excess,  and 
that,  when  under  the  influence  of  liquor,  he 
was  boisterous,  quarrelsome,  and  offensive, 
and  at  least  disgustingly  unpleasant.  Powers 
T.  Powers,  20  Neb.  529,  536,  81  N.  W.  1,  5. 

Where  the  evidence  showed  that  a  man 
bad  always  been  in  the  habit  of  taking  a 
drink  whenever  he  had  a  mind  to  and  felt 
Uke  it,  and  the  habit  had  grown  upon  him, 
Qotll  during  the  last  six  or  seven  years  he 
bad  been  in  the  habit  of  getting  more  or 
less  intoxicated  when  he  went  to  the  vil- 
lage, which  happened  once  or  twice  a  week, 
tbongh  he  never  was  so  drunk  that  he  could 
not  drive  his  team  home,  or  put  it  out  after 
be  got  there,  but  was  morose  and  ugly,  and 
sometimes  brutal,  when  filled  with  liquor,  a 
dlTorce  for  habitual  drunkenness  was  prop- 
erly granted.  Berryman  v.  Berryman,  26  N. 
W.  789,  69  Mich.  605. 


Sober  periods. 

"Habitual  drunkenness*'  is  not  exactly 
definable,  but  it  may  be  said  that  one  is  ad- 
dicted to  habitual  drunkenness  who  has  a 
fixed  habit  of  frequently  getting  drunk;  and 
he  may  be  so  addicted,  though  not  oftener 
drunk  than  sober,  and  though  sober  for  two 
weeks.    Brown  v.  Brown,  88  Ark.  824,  828. 

"Habitual  drunkenness,"  within  a  stat- 
ute providing  for  an  action  for  damages 
against  a  dramshop  keeper  for  sales  to  an 
habitual  drinker,  is  sufDciently  established 
by  evidence  that  the  man  in  question  has  a 
fixed  habit  of  frequently  getting  drunk, 
though  be  is  oftener  sober  than  drunk,  and 
Is  sometimes  sober  for  weeks  at  a  time. 
Cook  V.  Newton,  14  BIy.  Law  Rep.  860. 

A  charge  that  "habitual,"  as  applied  to 
intoxication,  means  continuous;  an  acquired 
habit;  constant  intoxication — was  too  strong, 
as  it  is  not  necessary,  in  order  to  show  that 
a  man  has  been  guilty  of  habitual  intoxica- 
tion, within  Civ.  Code,  f  2427.  authorizing 
a  divorce  for  such  cause,  to  prove  that  he 
was  continuously  and  constantly  drunk.  Ful- 
ler V.  Fuller,  108  Ga.  256,  257,  33  S.  B.  865. 

HABITUAI.  nrSAKITT. 

Habitual  insanity  is  such  insanity  as  is, 
in  its  nature,  continuous  and  chronic. 
Wright  V.  Market  Bank  (Tenn.)  60  &  W.  623, 
624. 

HABITITAIi  INTEMPEBANCE. 

''Habitual  intemperance,*'  as  used  in  a 
statute  making  it  a  ground  for  divorce,  can 
only  refer  to  the  persistent  habit  of  becom- 
ing intoxicated  from  the  use  of  strong  drinks. 
Bums  V.  Bums,  13  Fla.  869,  870;  McGill  v. 
McGill,  19  Fla.  341,  848. 

«Tbe  phrase  'habitual  intemperance' 
means  the  custom  or  habit  of  getting  drunk; 
the  constant  indulgence  in  such  stimulants 
as  wine,  brandy,  and  whisky,  whereby  intoxi- 
cation Is  produced;  not  the  ordinary  use,  but 
the  habitual  use,  of  them.  The  habit  should 
be  actual  or  confirmed.  It  may  be  intermit- 
tent. It  need  not  be  continuous,  or  even  of 
daily  occurrence."  Mack  v.  Handy,  2  South. 
181,  183,  39  La.  Ann.  491;  Williams  v.  Goss, 
9  South.  750,  751,  43  La.  Ann.  868. 

Habitual  intemperance  is  a  condition, 
and  when  any  person  gets  into  that  condi- 
tion he  is  said  to  be  habitually  intemperate. 
Where  a  person  about  once  in  three  weeks 
becomes  intoxicated  during  the  evening  to 
such  an  extent  that  the  next  morning  he 
could  not  go  as  usual  to  his  work,  and  which 
had  continued  for  a  period  of  two  years,  he 
was  not  affected  with  habitual  intemperance, 
so  as  to  afford  cause  to  his  wife  for  a  di- 
vorce on  that  ground.    Dennis  v.  Dennis^  36 
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AU.  84,  86,  68  Conn.  186,  84  L.  B.  A.  449, 
67  Am.  St  Rep.  05. 

The  terms  "habitual  drunkenness,"  "ha- 
bitual Intemperance,"  "habitual  Intoxica- 
tion," and  "continued  habits  of  intoxication" 
are  equivalent  and  capable  of  the  same  defi- 
nition, and,  are  defined  as  the  fixed  and  irre- 
sistible habit  of  getting  drunk.  Ring  t. 
liing,  38  8.  E.  830,  832,  112  Ga.  854. 

The  term  "habitually  Intemperate"  char- 
acterizes one  who  uses  liqiiors  excessively, 
often  or  dally,  ^tna  Life  Ins.  Co.  v.  Davey, 
8  Sup.  Ct  831,  832,  123  U.  S.  739,  81  L.  Ed. 
315. 

Ineapaolty  for  business. 

Habitual  intemperance  is  that  degree  of 
Intemperance  from  the  use  of  intoxicating 
drinks  which  disqualifies  the  person  a  great 
portion  of  the  time  from  properly  attending 
to  business,  Civ.  Code  Mont  1895,  9  144;  or 
which  would  reasonably  inflict  a  course  of 
great  mental  anguish  upon  the  Innocent  par- 
ty, Civ.  Code  Cal.  1903,  8  106;  Civ.  Code 
Idaho  1901,  8  2026;  Rev.  Codes  N.  D.  1899, 
8  2742;  Civ.  Code  S.  D.  1903,  8  72.  The 
habit  need  not  be  of  such  a  character  as  to 
render  the  party  at  all  times  incapable  of 
attending  to  business.  Mahone  v.  Mahone, 
19  CaL  626,  628,  81  Am.  Dec.  91. 

Use  of  opiates. 

The  term  "habitual  Intemperance"  means 
the  habit  of  using  intoxicating  liquors  to  ex- 
cess, and  does  not  Include  the  excessive  use 
of  opiates  and  drugs.  Barber  v.  Barber 
(Conn.)  14  Law  Rep.  375,  376;  Burt  v.  Burt, 
46  N.  E.  622,  623,  168  Mass.  204;  Ring  v. 
Ring,  38  &  E.  830,  832,  112  Ga.  854. 

HABITUAIiIiT. 

An  application  for  a  life  insurance  pol- 
icy stating  that  the  applicant  did  not  habitu- 
ally use  Intoxicating  drinks  as  a  beverage 
cannot  be  construed  to  mean  any  use  of  in- 
toxicating drinks  which  did  not  make  his  hab- 
its those  of  a  man  not  uniformly  and  strictly 
temperate,  and  which  did  not  amount  to 
habitual  use  of  such  beverage.  Swlck  v. 
Home  Ins.  Co.  (U.  S.)  28  Fed.  Cas.  550,  551. 

"Habitual  use,"  within  the  meaning  of 
the  rule  that  a  person  entitled  to  the  exemp- 
tion of  a  team  habitually  used  for  certain 
purposes,  does  not  require  that  such  property 
has  been  so  used  in  the  past;  but.  If  it  has 
been  procured  for  such  habitual  use,  and  the 
owner  has  started  In  the  character  of  the 
work  demanding  such  use,  the  property  will 
be  held  exempt  Bevan  v.  Hayden,  18  Iowa, 
122,  125. 

Am  exolnaiTolj. 

"Habitually,"  as  used  in  Code  Civ.  Proc. 
I  680,  labd.  6,  exempting  from  execution  the 


two  horses,  wagons,  and  harness  l^  which  a 
peddler  habitually  earns  his  living,  means 
customarily  or  by  frequent  practice  or  use. 
It  does  not  mean  exclusively  or  entirely. 
And  hence  the  fact  that  a  peddler  occasion- 
ally used  the  team  and  wagon  In  other  ways 
would  not  deprive  him  of  the  benefit  of  ex- 
emption provided  for  in  the  statute.  Stan- 
ton V.  French,  27  Pac.  657,  91  CaL  274,  25 
Am.  St  Rep.  191. 

The  term  "habitually  •earns  his  living  by 
the  use  of  such  property,"  in  a  statute  ex- 
empting horses,  etc.,  so  used,  from  execu- 
tion, does  not  apply  to  horses  owned  by  a 
coal  dealer,  and  used  a  part  of  the  time  to 
deliver  coal  and  wood  sold  by  him,  and  the 
rest  of  the  time  In  hauling  for  others.  Dove 
V.  Nunan,  62  Cal.  399,  400. 


HABmTAIiI.T   CAR&YIKO   CONCEAL- 
ED WEAPONS. 

To  constitute  the  offense  of  habitually 
carrying  concealed  weai>ons,  the  accused 
need  not  have  been  seen  carrying  such  weap- 
ons on  any  prescribed  or  particular  number 
of  times  or  occasions,  but  a  Jury  would  be 
Justified  in  convicting  upon  evidence  that  he 
had  been  seen  once  wearing  concealed  weap- 
ons, if  the  circumstances  tended  to  support 
the  evidence  and  the  charge.  Hicks  t.  Com- 
monwealth (Va.)  7  Grat  597,  598. 


HACKMEN. 

See  "Public  Hackmen.'^ 
As  common  carrier,  see  "Common  Car- 
rier." 


HACKNEY  COACH. 

Under  a  city  charter  providing  that  th^ 
common  council  shall  have  power  to  estab- 
lish ordinances  which  to  them  shall  seem 
both  useful  or  necessary  for  the  good  rule 
and  government  of  all  residents  of  said  dty, 
and  for  the  further  public  good,  trade,  and 
better  government  and  rule  of  the  city,  the 
council  may  establish  hackney  coach  stands. 
Hackney  coaches  standing  In  the  streets 
have  existed  so  universally  in  England,  and 
for  so  long  a  period  (certainly  since  1700, 
and  perhaps  further  back),  that  the  term 
"hackney  coach"  conveys  the  idea  to  the 
mind  of  a  coach  standing  in  the  street  for 
hire.  Webster  defines  a  hackney  coach  to 
be  a  coach  let  for  hire,  commonly  that 
stands  in  the  streets.  When,  therefore,  the 
Legislature  uses  the  term  "hackney  coach,'* 
It  must  be  deemed  to  use  it  in  such  sense  as 
to  cover  coaches  for  hire  standing  In  the 
streets,  as  well  as  those  kept  In  stables  for 
hire.  Masterson  v.  Short  (N.  Y.)  33  How. 
Prac.  481,  480. 


HAOKMBY  OO  ACH 
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A  Yehicle  described  as  a  certain  wagon 
drawn  by  fonr  horses,  and  used  In  the  trans- 
portation of  property,  and  for  transferring 
goods  of  grocers  and  merchants,  cannot  be 
considered  as  a  hackney  coach,  within  the 
ordinance  requiring  a  license  to  keep,  hire 
out,  or  cause  to  be  run  any  hackney  coach. 
SDyder  y.  City  of  North  Lawrence,  8  Kan. 
82,' 83. 

HAD. 

See  "Haye." 

HAIR. 

"HaJr,*»  as  used  In  Revenue  Act  June  C 
1872,  17  Stat  231,  which  reduces  the  tariff 
on  certain  articles  10  per  cent,  enumerating 
among  those  on  which  the  tariff  should  be 
reduced  all  wools,  hair  of  the  alpaca,  goat,  j 
and  other  animals,  aud  all  mantles  and  other  i 
articles  wholly  or  in  part  of  wool  and  hair  of 
the  alpaca,  goat,  aud  other  animals,  does  not 
Include  bristles  of  a  hog.  Von  Stade  y.  Ar- 
thur (U.  S.)  28  Fed.  Cas.  1274. 

HAIB  GIiIFPEBS. 

Hair  clippers  are  Instruments  operated 
on  the  same  principle  as  shears  or  scissors, 
having  fingers  which  run  close  to  the  skin 
and  gather  and  hold  the  hair,  where  It  can 
be  cut  off  by  the  reciprocating  action  of  the 
cutting  blades  upon  the  fingers,  and  are  In- 
tended to  take  the  place  of  shears  and  scis- 
sors In  the  work  of  cutting  and  trimming  the 
hair  and  whiskers.  Koch  v.  Steeberger  (U. 
S.)  80  Fed.  424,  425. 

HAIR  itEATING. 

Hair  seating  Is  a  cloth  composed  of  cot- 
ton and  hair,  similar  in  nature  to  crinoline 
cloth;  the  only  difference  being  that  It  Is 
more  closely  woven,  and  is  used  mainly  for 
upholstering  purposes.  Arthur's  Ex*rs  v. 
Butterfield,  8  Sup.  Ct  714,  715,  125  U.  S.  70, 
31  L.  Ed.  643. 


HALF. 

See  ••North  Hair';    "West  Half.'^ 

The  terms  "north  hair'  and  ''south  half 
were  used  by  the  owner  of  a  triangular  tract 
of  land  In  making  separate  conveyances  of 
different  portions  of  the  land;  the  first  con- 
veyance describing  the  north  half  as  begin- 
ning In  tbe  middle  of  one  of  the  sides,  and 
running  back  parallel  to  another  side,  of 
the  triangle.  After  such  conveyances  the 
lots  were  conveyed  by  the  description  of 
"north  hair*  and  "south  half,"  and  were  so 
assessed  for  taxes;  and,  upon  failure  of  the 
owner  of  the  south  half  to  pay  the  taxes, 


It  was  sold  at  tax  collector's  sale  and  con- 
veyed under  the  description  of  "south  half." 
Held,  in  an  action  of  ejectment,  that  the  com- 
mon grantor  had  fixed  upon  the  words  "north 
and  south  hair'  a  conventional  meaning,  and 
that  they  must  be  considered  to  have  been 
so  used  in  the  muniment  of  title  under  which 
both  parties  claimed,  and  the  defendant  could 
claim  no  greater  portion  than  was  designat- 
ed to  him.  Grandey  v.  Casey*  6  S.  W.  878, 
03  Mo.  505. 

Am  sovenuneat  svbdlTisloa* 

"Half,"  as  used  In  a  description  of  prem- 
ises. In  which  they  are  described  as  the 
south  half  of  a  certain  section  of  land,  Is  a 
fit  and  strictly  accurate  and  proper  expres- 
sion to  describe  the  south  half  In  quantity. 
It  may  also  mean  the  south  half  according  to 
the  government  survey.  The  intention  of 
the  parties  is  the  controlling  element  as  to 
its  meaning.  Prentiss  v.  Brewer,  17  Wis. 
635,  044.  86  Am.  Dec  730. 

In  deeds  calling  for  30  acres  of  land  off 
of  the  south  end  of  the  east  half  of  the 
northwest  quarter,  etc.,  of  a  certain  section, 
the  words  "east  hair'  have  reference  to  the 
government  subdivision  of  the  quarter  sec- 
tion, and  not  to  a  subdivision  of  the  quarter 
section  by  a  line  dividing  It  Into  two  equal 
parts  as  to  area.  Turner  v.  Union  Pac. 
Ry.  Co.,  20  S.  W.  673,  674,  112  Mo.  542. 
See,  also.  Brown  v.  Hardin,  21  Ark.  324, 
327. 

"Half,'*  as  used  In  deeds  of  land  ac- 
cording to  government  survey,  ordinarily 
Is  used  not  with  reference  to  the  quantity, 
but  with  reference  to  a  line  which  Is  equi- 
distant from  the  boundary  line  of  the  parcel 
subdivided;  but,  where  the  government  has 
divided  a  quarter  of  a  section  Into  what  It 
calls  "fractional  40*s,"  the. government  divi- 
sion will  govern.  Edinger  t.  Woodke,  86  N. 
W.  397,  398,  127  Mich.  41. 

The  general  and  proper  acceptation  of 
the  terms  "section"  and  "half  section,"  as 
well  as  their  construction  by  the  general 
land  department,  denotes  the  land  In  the  sec- 
tions and  subdivisional  lines,  and  not  the 
exact  quantity  which  a  perfect  admeasure- 
ment of  an  unobstructed  surface  would  de- 
clare.   Brown  v.  Hardin,  21  Ark.  324,  337. 

As  lialf  in  quaatltjr. 

"Half,"  as  used  in  a  deed  conveying  the 
half  of  a  certain  tract  of  land,  will  be  held 
to  mean  the  half  In  quantity,  and  not  the 
part  lying  on  one  side  of  a  line  drawn  mid- 
way between,  and  parallel  to,  the  side  lines 
of  the  lot  Owen  v.  Henderson,  47  Pac. 
215,  216,  16  Wash.  39,  58  Am.  St  Rep.  17; 
Dart  V.  Barbour,  32  Mich.  267,  272  (citing 
An  Ores  Boom  Co.  ¥•  Whitney,  26  Mich. 
42). 
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A  deed  conveying  the  east  half  of  certain 
irregularly  shaped  lots  is  presumed  to  mean 
the  east  half  in  quantity.  There  is  no  pre- 
sumption that  the  parties  intend  that  the 
tract  conveyed  shall  be  ascertained  by  the 
rule  of  subdivision  adopted  in  government 
surveys;  that  ii^  by  running  a  line  equidis- 
tant from  the  opposite  sides  of  the  lot  Oogan 
V.  Cook,  22  Minn.  137,  142. 

The  use  of  the  word  "hair*  in  a  descrip- 
tion of  premises  to  be  conveyed  as  being 
the  south  half  of  a  certain  farm  held  not  to 
bind  the  grantor  to  convey  an  exact  half  of 
such  farm.  Heyer  v.  Lee,  40  Mich.  358,  ..  .6, 
29  Am.  Rep.  537. 

Plaintiff  and  defendant  were  lessees, 
the  one  of  the  east  half,  the  other  of  the  west 
half,  of  a  certain  lot,  which,  according  to 
government  survey,  is  bounded  on  the  south 
by  an  east  and  west  line,  and  on  the  east 
and  west  line  by  north  and  south  unes,  and 
on  the  north  by  a  meandered  lake.  Held, 
that  the  word  "half"  should  be  construed  to 
mean  half  in  quantity,  and  that  the  bound- 
ary line  between  the  lessee's  half  was  a 
north  and  south  line  dividing  the  land  with- 
in the  government  boundaries  into  equal 
acreage,  and  not  one  equally  distant  from 
the  east  and  west  boundaries,  though  the 
land  was  leased  to  parties  for  mining  pur- 
poses only,  and  the  land  under  the  lake  might 
be  useful  for  that  purpose.  "The  literal  sig- 
nificance of  the  word  *hair  is  one  of  two 
equal  parts  into  which  anything  may  be  di- 
vided." Hartford  Iron  Min.  Oo.  v.  Cam- 
bridge Min.  Co.,  45  N.  W.  351,  80  Mich. 
491. 

A  deed  contained  a  description  of  cer- 
tain land  as  follows:  "The  east  half  of  the 
east  half  of  the  northwest  quarter,  and  the 
east  half  of  the  east  half  of  the  southwest 
fractional  quarter,  all  in  section  36,  contain- 
ing 50  acres,  being  the  east  half  of  100 
acres."  Heidi,  that  the  "east  half  referred 
to  one-half  the  quantity  of  the  land,  and  not 
to  the  land  lying  east  of  a  line  drawn  through 
the  middle  of  the  tract  Jones  v.  Pashby,  29 
N.  W.  874,  378,  62  Mich.  614. 

Am  nndlTided  lialf  • 

"Half,"  when  used  in  a  conveyance 
which  conveys  the  half  of  any  particular 
piece  of  property,  means  an  undivided  lialf. 
Baldwin  v.  Winslow,  2  Minn.  213,  216  (Gil. 
174,  178). 

HALF  AND  HALF. 

"Half  and  half  between  the  parties," 
as  used  in  a  declaration  that  the  capital 
stock  of  a  corporation  should  be  divided 
into  a  certain  number  of  shares,  and  divided 
half  and  half  between  the  parties,  should  be 
construed  to  mean  equally  divided  between 
the  parties;  there  being  three  parties.  Bates 
V.  Wilson,  24  Pac.  99,  105,  14  Colo.  140. 


HALF  BLOOB. 

As  of  the  blood,  see  "Blood.** 

Acts  1796,  c  14,  provides  that  all  real 
estates  of  inheritance,  as  well  as  personal, 
shall  descend  to,  and  be  divided  between, 
brothers  and  sisters  as  well  of  the  half  blood 
as  of  the  whole  blood,  in  the  same  propor- 
tions as  they  have  heretofore  been  divided 
between  brothers  of  the  whole  and  halt 
blood  only.  Held,  that  the  term  "brothers 
of  the  whole  and  half  blood  only,"  as  used 
in  this  paragraph,  without  any  uncertainty  or 
doubt  means  brothers  of  the  half  blood 
on  the  side  of  the  father,  exclusive  of  ma- 
ternal brothers.  Therefore  "brothers  and 
sisters  of  the  half  blood,"  in  the  preceding 
part  of  the  paragraph,  means  half  blood  on 
the  side  of  the  father;  otherwise  "half 
blood,"  in  the  same  sentence,  will  mean  half 
blood  generally,  or  half  blood  on  the  father's 
side,  without  any  sign  or  token  to  indicate 
that  the  Legislature  intended  different  mean- 
ings to  each.  Butler  y.  King,  10  Ttsnn.  (2 
Yerg.)  115,  118. 

"Kindred  of  the  half  blood,"  as  used  in 
Gen.  St  c.  91,  8  5,  providing  that  kindred 
of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree, 
should  be  construed  to  include  kindred  of  the 
half  blood  in  any  degree.  Larrabee  v.  Tuck- 
er, 116  Mass.  562. 

The  statute,  providing  that  there  shall 
be  no  distinction  between  the  kindred  of  the 
whole  and  of  the  half  blood  in  regard  to  in- 
heriting property,  is  not  confined  in  its  ap- 
plication to  cases  where  the  ancestor  from 
whom  the  estate  is  derived  leaves  children 
by  different  mothers.  The  children  of  the 
same  mother,  but  who  have  different  fathers, 
are  no  less  brothers  and  sisters  of  the  half 
blood  than  are  the  children  of  a  common  fa- 
ther, but  who  have  different  mothers.  Ogles- 
by  Coal  Co.  v.  Pasco,  79  111.  164^  16a 

HALF-BLOODED  MERINO  WOOL. 

A  promissory  note  payable  in  "half -blood- 
ed merino  wool"  is  not  complied  with  by  the 
delivery  of  wool  of  which  a  portion  is  of  a 
less  degree  of  fineness  than  half-blooded 
merino,  and  an  equal  portion  is  of  a  greater 
degree  of  fineness  than  the  standard,  so  that 
the  whole  quantity,  taken  together,  would 
be  of  the  average  degree  of  fineness  requir- 
ed.   Perry  v.  Smith,  22  V t  801,  309. 

HALF  BROTHER  OR  8I8TER. 

Half-brothers  and  half-sisters  partake 
of  a  dual  character,  being  by  virtue  of  their 
common  parent  blood  half-brothers,  and  by 
virtue  of  the  marriage  of  their  several  t»ar- 
ents  half  stepbrothers,  falling  equally  within 
the  designation  of  brother  or  stepbrother. 


HALF  BUSHEL 
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In  re  Wels^  Estate  (Pa.)  1  Hontg.  Oo.  Law 
Bep*r,  209,  210. 

HAIiF  BU8HIX. 

In  the  sale  of  fruit;  yegetables,  and  all 
other  articles  sold  by  weight  measure,  1,282 
cubic  Inches  shall  constitute  a  half  bushel. 
Pol.  Code  Idaho  1901,  |  616. 

HALF  PILOTAGE. 

Half  pilotage  is  compensation  for  serv- 
ices which  a  pilot  has  put  himself  in  readi- 
ness to  perform  by  labor,  risk,  and  cost,  and 
had  offered  to  perform.  Gloucester  Ferry  Go. 
V.  Pennsylvania,  5  Sup.  Ct  826,  832,  114  U. 
8.  196,  29  L.  Ed.  158  (citing  Southern  S.  S. 
CJo.  of  New  Orleans  v.  Port  Wardens,  78  U. 
8.  [6  Wall]  81,  18  L.  Ed.  749). 

HALF-SISTER. 

A  half-sister  Is  a  woman  who  has  the 
same  father  or  the  same  mother  "with  an- 
other. Wood  V.  Mltcham,  92  N.  Y.  375, 
879. 

HALF  TEAR. 

A  half  year  is  182  days.  Pol.  Ck>de  Oal. 
1903,  S  3257. 

HALL 

A.  executed  a  deed  to  B.,  conveying  to 
hfm  a  lot  of  land  adjoining  another  lot  own- 
ed by  Mrs.  Pope,  on  which  was  situated  a 
large  building.  The  deed  contained  the  fol- 
lowing reservation:  *'And  the  parties  of  the 
first  part  do  hereby' reserve  out  of  the  above- 
described  property  a  space  three  feet  wide, 
running  from  the  rear  of  Pope*s  Hall,  or 
where  the  water  is  taken  from  the  said 
hall,  across  the  said  lot  to  P.  street,  for  the 
purpose  of  carrying  off  the  water  and  sewage 
from  the  said  hall,  and  also  nothing  shall 
be  built  or  erected  on  the  said  lot  to  obstruct 
the  light  from  the  said  Pope's  Hall."  Held, 
that  the  term  "Pope's  Hair*  Included  not 
only  the  single  room  used  as  an  audience 
room,  but  the  entire  building.  Pope  v.  Bell, 
87  N.  J.  Eq.  (10  Stew.)  495,  500. 

HALLUCINATION. 

The  medicinal  definition  of  "hallucina- 
tion*' adopted  by  Worcester  is:  "Morbid  er- 
ror in  one  or  more  of  the  senses;  a  pre- 
sumption of  objects  which  do  not  in  fact 
make  any  Impression  upon  the  external 
senses;  delirium;  delusion.*'  Staples  v.  Wel- 
lington, 68  Me.  453,  459. 

**Tbe  word  'hallucination'  is  defined,  ac- 
cording to  lexicographers,  as  an  error;  a 
blunder;    a  mistake;    a  fallacy;    and,  when 


used  in  describing  the  condition  of  a  per- 
son, does  not  necessarily  carry  an  imputation 
of  insanity."  Foster's  Bx'rs  v.  Dickerson*  24 
Atl.  253,  257,  64  Vt  233. 

"Hallucination*'  is  defined  to  be  a  mor- 
bid error  in  one  or  more  sense.  It  is  not 
per  se  Insanity,  and  a  party  claiming  to  avoid 
a  contract  by  reason  of  temporary  hallucina- 
tion or  delusion  must  show  its  existence  at 
the  time  of  the  contract  sought  to  be  avoided, 
and  that  it  was  of  a  character  affecting  his 
capacity  to  make  the  contract  McNett  v. 
Cooper  (U.  S.)  13  Fed.  586,  590. 

Hallucinations  are  errors  of  eyesight, 
hearing,  and  the  like,  as  where  the  patleni 
imagines  that  he  sees  an  object  when  there 
is  none,  or  hears  a  voice  when  no  sound 
strikes  his  ear.  People  y.  Krist  fK>  N.  B 
1057,  1060.  168  N.  Y.  19. 

HAMLET. 

"Hamlet"  and  '*viir'  are  in  common  ac- 
ceptation used  as  synonymous  terms;  and, 
where  an  order  is  made  concerning  the  over- 
seers of  the  poor  of  a  hamlet,  where  r-'*ich 
order  should  be  strictly  made  concerning  a 
vlll,  the  hamlet  will  be  presumed  to  be  a 
vill,  to  support  the  order.  Bex  y.  Morris, 
4  Term  B.  550,  552. 

HAMMER. 

"A  hammer  is  a  tool  or  instrument  ordi- 
narily used  by  one  man  In  the  performance 
of  manual  labor.  It  may  be  made  an  es- 
sential part  of  machinery,  when  Intended 
to  be  and  is  operated  by  means  thereof; 
but,  when  disconnected  from  any  other  me- 
chanical appliances,  and  operated  singly  by 
muscular  strength  directly  applied,  such  tool 
or  instrument  is  not  machinery  in  its  most 
comprehensive  signification,  or  in  the  mean- 
ing of  Code  1886,  §  2590,  subd.  1,  providing 
that  an  employer  is  liable  for  injuries  to 
an  employ^  when  the  injury  is  caused  by  any 
defect  in  the  machinery  used  in  t&e  business . 
of  the  master  or  employer."  Georgia  Pac. 
By.  Co.  V.  Brooks,  4  South.  289,  201,  84  Ala. 
138;  Georgia  B.  &  Banking  Co.  v.  Nelms, 
83  Ga.  70,  74,  9  8.  E.  1049,  20  Am.  St  Bep. 
308. 

HANAPER  OFFICE. 

In  the  ordinary  or  legal  court  the  offidna 
Justitise  is  kept,  out  of  which  issue  all  orig- 
inal writs  that  pass  under  the  great  seal. 
Those  writs  that  related  to  the  subject  were 
originally  kept  in  a  hamper,  and  those  that 
related  to  the  interests  of  the  crown  were 
kept  in  a  little  bag.  Hence  arose  the  dis- 
tinction between  the  hanaper  office  and  the 
petty  bag  office.  Those  offices  are  at  all 
times  open  to  the  subject,  who  may  at  any 
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time  demand  and  haye,  ez  debito  Justitiae, 
any  writ  that  he  may  call  for.  The  denomi- 
nation "officlna  justltlse"  was  adopted  to  sig- 
nify that  all  justice  between  man  and  man 
proceeded  from  that  source;  It  being,  as  It 
Is  styled  In  the  books,  the  shop,  mint,  or  man- 
nfactory'of  Justice.  Tates  v.  People  (N.  Y.) 
6  Johns.  837,  363. 

HAND. 

See  "Cash  on  Hand";  "Die  by  His  Own 
Hand  or  Act";  "Die  by  the  Hand  of 
Justice";  "In  Hand";  "In  Hand  Paid"; 
"In  the  Hands  Of";  "On  Hand";  "Un- 
der His  Hand";  "With  Strong  Hand"; 
"Wrought  by  Hand." 

A  measure  of  length  equal  to  four  inches, 
used  in  measuring  the  height  of  horses.  A 
person's  signature.  In  old  English  law,  an 
oath.    Black,  Law  Diet 

HAND  OAR. 

Under  a  statute  rendering  railroad  com- 
panies liable  for  Injuries  to  persons  by  cars 
run  on  their  tracks,  hand  cars  are  Included. 
Thomas  t.  Georgia  R.  &  Banking  Co.,  38 
Ga.  222,  224;  Kansas  City,  M.  &  B.  B.  Co. 
y.  Crocker,  11  South.  262,  264,  95  Ala.  412; 
Perez  v.  San  Antonio  &  A.  P.  Ry.  Co.,  07  8.  W. 
137,  130,  28  Tex.  Civ.  App.  255. 

HAND  I.ABO&EB8. 

Within  the  statute  giving  hand  laborers 
a  Hen,  laborers  employed  In  pealing  bark 
and  squaring  timber  are  Included.  Weed 
V.  Robinson,  14  Pa.  Co.  Ct  B.  7,  9. 

HANDBUX. 

The  word  "handbill,"  in  its  usual  accept- 
ance In  common  language.  Is  synonymous 
with  the  words  "printed  circular";  and  there- 
fore an  indictment  for  libel,  charging  In  one 
count  that  the  alleged  libelous  statements 
•  were  contained  in  a  printed  circular  and 
handbill,  is  not  bad  for  duplicity,  on  the 
ground  that  a  circular  is  one  thing,  and  a 
handbill  another.  People  v.  McLaughlin,  68 
N.  Y.  Supp.  1108,  1109,  83  Misc.  Rep.  691. 

HANDKERCHIEF. 

"Handkerchiefs,"  as  used  in  Tariff  Act 
Oct  1,  1890,  par.  349,  includes  hemstitched 
handkerchiefs  composed  of  cotton  or  other 
vegetable  fiber,  and  embroidered  with  only 
an  initial  letter.  United  States  v.  Harden 
(U.  S.)  68  Fed.  182,  183,  15  C.  C.  A.  358. 

The  phrase  "handkerchiefs  or  mufflers 
composed  wholly  or  in  part  of  silk,"  in  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  A,  30 
Stat  194  [U.  8.  Oomp.  St  1901,  p.  1670],  par. 


888;  fixing  a  doty  thereon,  includes  mnf- 
fiers  composed  of  cotton  and  silk,  though 
the  cotton  is  the  component  material  of  chief 
value.  Guiterman  t.  United  States  (U.  &) 
113  Fed.  994. 

HANDLE. 

In  a  finding  of  a  referee  in  an  action 
against  a  common  carrier  for  the  loss  of 
goods  that  the  freight  was  handled  from 
the  propellers  to  the  warehouse,  and  from  the 
warehouse  to  the  cars,  by  one  J.  M.  C. 
"handled"  means  only  the  moving  of  the 
goods  from  the  propellers  Into  the  warehouse, 
and  from  thence  Into  the  cars.  It  does  not 
Imply  any  control  over  the  goods  by  J.  M.  C. 
while  In  the  warehouse,  any  more  than  would 
belong  to  a  machine  If  one  had  been  used  to 
move  the  goods,  ^tna  Ins.  Co.  v.  Wheeler 
(N.  T.)  5  Lan&  480,  484. 

Haulins  dlstinKnislied. 

The  words  "handling"  and  "hauling" 
are  not  synonymous  words.  Hauling  is  a 
transportation,  while  handling  Involves  toudi- 
Ing,  holding,  moving,  or  managing  with  the 
hand.  And  an  Indictment  charging  the  haul- 
ing of  liquors  Is  not  within  Dispensary  Act 
1896,  §  37,  prohibiting  the  handling  of  Uq- 
uors.  State  v.  Adams,  27  S.  B.  523,  625,  49 
S.  a  518. 

Transport  dlstlnsidslied. 

Within  the  meaning  of  the  dispensaiy 
act  of  1895,  forbidding  the  transportation  of 
alcoholic  liquors,  and  providing  a  penalty  for 
handling  and  transporting  liquors  in  the 
nighttime,  the  terms  "transporting"  and 
"handling"  are  not  equivalent  words,  and  do 
not  mean  the  same  thing.  "Transporting" 
means  to  carry,  bear,  or  convey  from  one 
place  or  country  to  another,  while  handling 
is  the  act  of  touching,  moving,  or  managing 
with  the  hand.  It  is  clear  that  there  may  be 
a  handling  of  alcoholic  liquors,  which  could 
not  with  any  appropriateness  be  described 
as  the  transportation  thereof.  For  exam- 
ple, pouring  liquor  from  a  blind  tiger  Jug  at 
night  might  be  punished,  under  section  37. 
as  a  handling  of  contraband  liquors  in  the 
nighttime,  but  that  could  hardly  be  called 
a  transportation  of  liquor,  however  trans- 
porting the  effect  might  be.  State  v.  Pick- 
ett, 47  a  C.  101,  25  8.  B.  46,  47. 


"To  handle  a  commodity"  means  to  bny 
and  sell  such  commodity;  and  the  power  to 
handle  a  fund  implies  the  power  to  use  it  in 
making  purchases  and  to  sell  the  thing,  etc^ 
for  the  purpose  of  changing  the  Investment 
So,  where  a  wife's  conveyance  of  her  sepa- 
rate property  to  her  husband  recited  that  she 
appointed  him  trustee  thereof  for  her  chil- 
dren, and  that  the  money  was  to  be  nsed 
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bj  him  In  his  discretion,  and  that  he  agreed 
to  nse  and  handle  said  money  according  to 
Ms  best  ability,  the  husband  had  power  to 
Invest  the  money  in  property,  and  to  sell 
such  property  and  reinvest  such  money. 
Scottish-American  Mortg.  Go.  t.  Massle,  60 
Sw  W.  544,  645,  94  Tex.  339. 


The  phrase  "handling  firearms,"  In  an 
Insurance  policy  exempting  the  Insurer  from 
accidental  injuries  or  death  happening  while 
the  Insured  is  employed  in  the.  manufacture, 
sale,  or  transportation  of  any  explosive  com- 
pounds  or  handling  of  firearms,  does  not  ap- 
ply to  the  incidental  handling  of  a  gnu  for 
pleasure  or  recreation,  but  only  when  the 
employment  of  the  assured  calls  upon  him 
to  handle  firearms;  and  therefore  the  com- 
pany Is  liable  for  the  death  of  insured,  re- 
sulting from  the  accidental  discharge  of  a 
gnn  on  a  pleasure  hunting  tour.  Thomas  y. 
Masons'  Fraternal  Ace.  Ass'n,  71  N.  Y.  Supp. 
692,  693,  64  App.  Diy.  22. 

Whether  a  person  was  handling  fire- 
anna,  within  the  meaning  of  the  qualifying 
clause  of  the  by-laws  of  an  accident  insur- 
ance company,  depends  upon  the  meaning  to 
be  given  the  word  "handling,"  and,  as  used 
in  comiectlon  with  the  phrase  "in  any  way," 
has  no  different  meaning  than  that  to  be 
foand  in  the  standard  lexicons  of  the  lan- 
guage. "To  handle*'  Is  defined  by  the  Stand- 
ard Dictionary  as  to  use  the  hands  upon;  to 
turn,  adjust,  examine,  or  feel  with  the  hands; 
to  manage,  contrive,  or  direct  with  the 
hands;  to  use;  to  ply;  to  wield;  to  manipu- 
late, as  to  handle  a  musket  or  oar.  By  the 
Century  Dictionary  (1889)  It  is  defined  as 
**to  touch  or  feel  with  the  hand,  or  to  use 
the  hand  or  hands  upon;  to  manage  by 
hand;  use  or  wield  with  manual  skill;  ply; 
manipulate;  act  upon  or  control  by  the  hand; 
in  general,  to  manage,  direct,  control."  By 
Webster's  Dictionary  (1894)  it  Is  defined  as 
**to  touch;  to  manage  in  using,  as  a  spade 
or  a  musket;  to  wield;  often  to  manage 
skillfully.'*  From  the  foregoing  definitions, 
it  will  be  seen  that,  while  the  word  may  be 
synonymous  with  such  words  as  "ply," 
**wleld,"  and  **manlpulate,"  none  of  such 
words,  nor  all  of  them,  are  Its  verbal  equiv- 
alent It  is  a  more  comprehensive  term,  and 
includes  not  only  the  act  of  plying,  wielding, 
and  manipulating,  but  touching,  using  the 
hands  upon,  acting  upon  or  controlling  by 
the  hands,  and  other  acts.  Had  the  parties 
used  the  equivalent  of  the  word,  as  shown 
by  the  foregoing  definitions.  Instead  of  the 
word  itself,  there  could  be  no  question  that 
the  act  in  which  the  plaintiff  was  engaged 
at  the  time  of  the  injury  was  within  the 
meaning  of  the  qualifying  clause  of  the  by- 
laws. We  are  unable  to  see  how  the  legal 
effect  of  the  language  Is  in  any  manner 
changed  by. the  use  of  a  word  which  com- 


prehends all  such  acts.    Doody  t.  National 
Masonic  Ace.  Ass'n  (Neb.)  92  N.  W.  613,  614. 

HANDSOME. 

"Handsome  gratuity,"  as  used  in  a  will, 
is  void  for  uncertainty.  Jubber  v.  Jubber, 
9  Shn.  503,  608. 

Defendant  had  a  house  opposite  to  plaln- 
tifTs  house,  and,  being  desirous  to  let  It, 
told  plaintiff  that  if  he  would  open  the  win- 
dows, and  take  care  of  the  house  and  air  it, 
and  show  It  to  persons  applying  to  take  It, 
he  would  make  the  plaintiff  a  handsome  pres- 
ent, and  subsequently  gave  him  £2.  In  an 
action  to  recover  as  on  a  contract,  Mansfield, 
G.  J.,  directed  the  Jury  that  'this  was  no 
evidence  of  any  contract,  but  that  it  must 
be  inferred  that  the  plaintiff,  in  undertaking 
the  employment,  Intended  to  trust  entirely 
to  the  generosity  of  the  defendant,  and  must 
therefore  be  content  with  what  the  defendant 
had  chosen  to  give  him."  The  Jury,  however, 
thought  otherwise,  and  returned  a  verdict 
for  plaintiff  for  £17  15s.  damages.  On  a  mo- 
tion for  new  trial.  Heath  and  Chambers, 
JJ.,  were  of  opinion  that  there  was  sufll- 
clent  evidence  of  a  contract  to  do  the  work 
and  labor  for  a  reasonable  compensation,  the 
amount  of  which  the  Jury,  whose  province  it 
was,  had  determined.  Jewry  >.  Busk,  5 
Taunt  802. 


HANDWRITING. 

**Handwriting"  Is  the  cast  or  form  of 
writing  peculiar  to  each  hand  or  person.  In 
re  Hyland's  Will,  27  N.  T.  Supp.  961,  963. 

The  term  "handwriting"  includes  gen- 
erally whatever  a  party  has  written  with 
his  hand,  and  not  merely  his  common  and 
usual  style  of  chlrography.  Commonwealth 
V.  Webster,  59  Mass.  (5  Cush.)  295,  301,  52 
Am.  Dec.  711. 

HAPPEN. 

The  word  "happen**  is  defined  by  the 
words  "to  come  by  chance;  to  fall  out,  to 
befall,  to  come  unexpectedly."  Sager  v. 
Portsmouth,  S.  &  P.  &  B.  R.  Co.,  31  Me.  228, 
239,  1  Am.  Rep.  659. 

The  phrase  "If  it  shall  so  happen,"  when 
used  in  a  will  conveying  real  estate,  will  be 
construed  as  being  a  covenant,  rather  than  a 
condition,  if  such  a  construction  can  be  rea- 
sonably given  to  such  language.  Hartung  v. 
Wltte,  18  N.  W.  175,  177,  59  Wis.  285. 

Casualty  implied. 

"Happen,"  as  used  in  Const  art  7,  I  9, 
providing  that  when  a  vacancy  shall  "hap- 
pen" in  the  office  of  Judge  of  the  supreme 
or  circuit  court  such  vacancy  shall  be  filled 
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by  appointment  by  the  Governor,  "has  ref- 
erence to  some  casualty  not  provided  for  by 
law,  which  could  not  be  remedied  by  the 
'usual  means  of  an  election.  The  primary 
principle  established  by  the  Constitution  is 
that  Judges  shall  be  elected,  and  the  power 
of  temporary  appointment  seems  only  to 
have  been  conferred  from  necessity,  to  cure 
certain  defects  which  are  inseparable  from 
the  system  adopted."  State  v.  Messmore, 
14  Wis.  177,  103. 

In  the  clause  of  the  Constitution,  pro- 
viding that  the  Governor  shall  have  power 
to  fill  up  vacancies  that  may  happen  during 
the  recess  of  the  Legislature,  ''happen"  does 
not  necessarily  imply  a  casualty,  and  hence 
it  is  not  necessary  that  such  vacancy  should 
have  occurred  since  the  last  session  of  the 
Legislature.  "That  the  word  'happen'  does 
not  necessarily  imply  this  idea  is  clear  from 
the  dictionary  of  Crabb,  the  most  accurate 
philologist  of  our  language:  To  happen, 
chance.*  To  happen,  that  is,  to  fall  out  by 
a  hap,  is  to  chance.  'Happen,'  respects  all 
events,  without  including  any  collateral  idea; 
'chance'  comprehends  likewise  the  idea  of 
the  cause,  and  order  of  events:  whatever 
comes  to  pass  happens,  whether  regularly  in 
the  course  of  things,  or  particularly  and  out 
of  the  order;  whatever  chances,  happens  al- 
together without  concert,  intention,  and  often 
without  relation  to  any  other  thing.  Acci- 
dents happen  dally  which  no  human  fore- 
sight could  prevent  The  newspapers  con- 
tain an  account  of  all  that  happened  in  the 
course  of  a  day  or  week.  Listeners  and  busy- 
bodies  are  ready  to  catch  every  word  that 
falls  In  their  hearing.  9ee  Crabb's  Synon- 
yms. The  Inference  Is  that,  whenever  or 
from  whatever  cause  a  vacancy  exists,  It  is 
the  duty  and  power  of  the  executor  to  fill  it 
It  Is  enough  that  the  vacancy  exists,  to  con- 
fer this  power  and  right  to  appoint  during 
recess."    Bry  v.  Woodrooff,  18  La.  656,  568. 

Am  l&appen  to  exist* 

"Happen"  as  used  in  Const  I  5,  par.  12, 
providing  that,  when  a  vacancy  happens 
during  the  recess  of  the  Legislature,  it  is  to 
be  filled  by  the  Governor  by  appointment, 
does  not  mean  "happen  to  take  place,"  that 
is  "originate,"  but  means  "happen  to  exist" 
State  V.  Kuhl,  17  AU.  102,  103,  51  N.  J.  Law 
(22  Vroom)  191. 

Const  U.  S.  art  2,  8  2,  declaring  that  the 
President  shall  have  the  power  to  fill  all 
"vacancies  that  may  happen  during  the  re- 
cess of  the  Senate/'  means  vacancies  that 
may  happen  to  exist  during  the  recess  of  the 
Senate.  In  re  Farrow  (U.  a)  8  Fed.  112, 
113. 

The  word  "happen"  may  have  many  sig- 
nifications or  meanings,  depending  much  up- 
on its  connection  with  other  words,  and  the 
circumstances  under  which  it  Is  used*    In 


the  proviso  to  an  act  approved  July  16,  1864, 
the  expression  la,  "If  such  vacancy  shall 
happen  during  the  recess  of  the  Legislature," 
such  successors  may  be  appointed,  etc.;  the 
word  "such"  referring  to  the  vacancy  just 
mentioned,  which  might  exist  in  consequence 
of  death,  resignation,  or  otherwise;  that  is, 
in  any  way  or  from  any  cause  whatever. 
"If  any  such  vacancy  shall  happen,"  that  is, 
shall  occur,  shall  chance  to  exist  shall  hap- 
pen to  be,  during  the  recess  of  the  Legisla- 
ture, etc.  The  substance  of  both  of  these 
sentences  might  be  expressed  in  this  way, 
without  doing  any  violence  to  the  language: 
"If  there  shall  happen  to  be,  during  the 
recess  of  the  Legislature,  any  vacancy  in 
such  office,  which  may  exist  In  consequence 
of  death,  resignation,  or  in  any  other  way, 
or  for  any  other  cause,  such  successor  may 
be  appointed,"  etc.  Opinion  of  Justices,  45 
N.  H.  600,  602. 

HAPPINESS. 

See  "Pursuit  of  Happiness.** 

"Happiness,"  as  used  in  determining  the 
question  whether  the  happiness  and  wel- 
fare of  certain  children  are  more  liable  to 
be  promoted  in  the  custody  of  the  mother 
or  the  father,  does  not  mean  the  pleasure 
of  remaining  with  the  parent  they  love,  as 
compared  with  the  temporary  pain  of  sep- 
aration, but  means  that  more  permanent 
enjoyment  of  life  which  attends  upon,  and 
is  almost  identical  with,  welfare.  Bnglisb 
V.  English,  82  N.  J.  Bq.  (5  Stew.)  788^  750. 

HARASS. 

"The  word  'harass,*  as  defined  in  the 
standard  dictionaries,  is  synonymous  -With 
'to  vex,'  and  at  least  as  comprehensive  as 
that  term,  so  that  an  affidavit  for  a  distress 
warrant  stating  that  it  Is  not  issued  to  in- 
jure or  harass  defendant  is  sufficient  under 
a  statute  requiring  the  affidavit  to  state 
that  the  warrant  is  not  issued  to  vex  and 
harass."    Biesenbach  v.  Key,  63  Tez.  79,  81. 

The  attachment  law  (Rev.  St  art  163). 
providing  that  the  affidavit  shall  further 
state  that  the  attachment  is  not  used  for  the 
purpose  of  injurying  or  harassing  the  de- 
fendant, embodies  two  distinct  requirements 
in  suing  out  a  writ  of  attachment  It  con- 
templates that  the  plaintiff  shall  make  affi- 
davit that  his  purpose  is  not  to  injure  the 
defendant  in  the  sense  of  inducing  a  dam- 
age, loss,  or  detriment  to  him,  and  also  that 
he  shall  swear  that  his  purpose  is  not  to 
harass  the  defendant  in  the  sense  In  which 
til  at  word  is  properly  understood.  "Injure" 
and  "injury"  are  words  having  numerous 
and  comprehensive  popular  meanings,  as 
well  as  having  a  legal  import.  The  varieties 
of  their  signification  are  not  Important  In 
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this  connection,  further  than  as  may  be 
required  to  draw  a  line  between  these  words 
and  the  word  ''harass,"  and  to  exclude  the 
latter  from  being  comprehended  within  the 
word  'Injure"  or  "Injury,"  The  synonyms 
of  "harass"  are:  To  weary,  Jade,  tire,  per^ 
plez,  distress,  tease,  tcx,  molest,  trouble, 
disturb.  They  all  have  relation  to  mental 
annoyance,  and  a  troubling  of  the  spirit. 
An  affidavit  that  the  attachment  "Is  not  sued 
out  for  the  purpose  of  Injuring  and  harass- 
ing the  said  defendants"  Is  insufficient,  since 
such  affidavit  might  be  true,  while  It  was 
afflanfs  Intention  to  either  injure  or  harass, 
but  not  to  do  both.  Moody  v.  Levy,  58  Tex. 
682,  588. 

HARBOR. 

In  construing  a  statute  making  the  har- 
boring or  concealing  of  an  escaped  slave  a 
crime.  It  was  said  that  the  word  "harbor"  is 
defined  by  Worcester:  **To  entertain;  to 
shelter;  to  rescue;  to  receive  clandestinely 
and  without  lawful  authority."  By  Webstef; 
"To  shelter;  to  rescue;  to  secrete,  as  to  har- 
bor a  thief."  Worcester  defines  the  word 
"conceal":  "To  hide;  to  keep  secret;  to  se- 
crete; to  cover;  to  disguise;"  and  Webster: 
"To  hide;  to  withdraw  from  observation;  to 
cover  or  keep  from  sight"  The  words  in  a 
statute  only  apply  when  the  person  Is  har- 
bored or  concealed  with  knowledge  that  he 
Is  ar  escaped  slave.  DrisklU  v.  Parrish 
(U.  8.)  7  Fed.  Cas.  1100,  1103;  Ray  v.  Don- 
nell  (U   8.)  20  Fed   Gas.  825,  326. 

The  term  ''harbor  a  dog,"  within  the 
meaning  of  the  rule  that  one  who  harbors 
a  vicious  dog  Is  liable  for  Injuries  Inflicted 
by  him,  cannot  be  applied  to  the  owner  of  a 
farm,  who  rents  a  house  thereon  to  one 
who  keeps  a  vicious  dog,  but  the  term  can 
only  be  applied  to  the  tenant.  Simpson  v. 
Griggs,  12  N.  Y.  Supp.  162,  163,  58  Hun,  8d3. 

"Harboring"  means  protecting.  A  de- 
fendant does  not  harbor  a  stray  dog,  so  as 
to  be  liable  for  Injuries  inflicted  by  it,  by 
merely  permitting  It  to  live  under  a  building 
In  his  coalyard.  Fitzgerald  v.  Brophy,  1  Pa. 
Co.  Ct  R.  142. 

Assistliic  escape. 

Act  Gong.  Feb.  12,  1703,  |  4,  providing 
that  any  person  who  shall  harbor  or  con- 
ceal a  fugitive  from  labor,  after  notice  that 
the  person  so  harbored  or  concealed  was  a 
fugitive  from  labor,  .shall  forfeit  and  pay  a 
certain  amount,  should  be  construed  to  mean 
assistance  to  escape  and  reach  speedily  some 
distant  place,  where  the  master  cannot  find 
or  reclaim  the  fugitive,  rather  than  detaining 
blm  long  In  the  neighborhood,  or  secreting 
blm  about  one's  premises.  The  general  defi- 
nition of  the  word  "harbor"  la,  according 
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to  1  Bouvier,  460:  "To  receive,  clandestine- 
ly and  without  lawful  authority,  a  person^ 
for  the  purpose  of  concealing  him,  so  that 
another,  having  the  right  to  the  lawful  cus- 
tody of  such  person,  shall  be  deprived  of  the 
same."  "To  harbor"  means  to  secrete,  and 
hence  one  who  took  fugitive  slaves  into  a 
covered  wagon  in  the  night,  and  drove  with 
speed  12  or  14  miles,  so  that  one  was  never 
retaken,  the  person  so  doing  was  guilty  of 
harboring  and  concealing  such  fugitives,  for 
tbere  was  a  clandestine  reception  of  the 
slaves,  without  lawful  authority,  and  a  con- 
cealment of  them  in  a  covered  wagon,  and 
carrying  them  onward  and  away,  so  as  to 
deprive  their  owner  of  their  custody.  Jones 
V.  Van  Zandt,  46  U.  S.  (5  How.)  221.  224,  12 
L.  Ed.  122. 

As  ooaoeal. 

The  Idea  of  hiding  and  harboring  a 
negro,  within  the  meaning  of  an  indictment 
charging  that  defendant  did  conceal,  harbor, 
hide,  and  employ  a  negro.  Is  included  within 
the  meaning  of  the  word  "conceal,"  and 
therefore  a  verdict  that  defendant  concealed 
a  negro  is  suflScient  to  show  that  he  did  hide 
and  harbor  him.  Cook  v.  State,  26  Oa.  593, 
603. 

In  Act  Cong.  1703,  prohibiting  any  cit- 
izen from  harboring  or  concealing  fugitive 
slaves,  etc,  "harboring"  is  not  synonymous 
with  "concealing."  Harboring,  within  the 
meaning  of  the  act,  consists  in  any  enter- 
tainment or  shelter  for  an  unlawful  purpose. 
Recctlving  and  entertaining  a  person  clandes- 
tinely and  for  the  purpose  of  concealment 
may  well  be  called  "harboring,"  as  the  word 
is  sometimes  used;  yet  one  may  harl)or  with- 
out concealing;  he  may  afford  the  entertain- 
ment, lodging,  and  shelter  without  the  pur- 
pose or  attempt  at  concealment;  and  it  may 
be  correctly  affirmed  of  him  that  he  has  har- 
bored, within  the  meaning  of  the  statute. 
Oliver  v.  Kauffman,  1  Am.  Law  Reg.  142, 
150. 

Under  a  statute  imposing  a  penalty  on 
every  person  who  shall  harbor  or  conceal 
any  runaway  slave  or  slaves,  knowing  tbat 
they  are  such,  to  constitute  the  act  of  har- 
boring it  is  sufficient  if  defendant,  knowing 
the  slave  to  be  a  runaway,  supported  and 
entertained  her,  or  provided  her  with  a  home 
or  place  of  residence,  although  she  went 
about  in  the  streets,  and  was  seen  by  the 
natives;  concealment  not  being  a  necessary 
ingredient  of  the  offense  of  harboring.  Mc- 
Blhaney  v.  State,  24  Ala.  71,  73. 

"Harboring"  means  a  fraudulent  conceal 
mcnt,  and  hence,  where  slaves  ran  away,  and 
were  found  in  the  possession  of  defendant, 
who  openly  maintained  them,  and  gave  notice' 
to  plaintiff  that  he  would  do  so  until  they 
were  recovered  by  law,  there  was  no  harbor- 
ing.   Dark  v.  Marsh,  4  N.  a  228,  229. 
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Rev.  St  U.  S.  I  4601,  providing  that  who- 
ever harbors  or  secretes  any  deserted  sea- 
man shall  be  liable  to  a  certain  penalty,  etc., 
should  be  construed  to  mean  the  furnishing 
of  shelter,  food,  or  lodging  clandestinely  or 
with  concealment  The  reasonable  Interpre- 
tation of  its  terms  would  be  to  hold  that 
the  penalty  therein  provided  Is  denounced 
not  only  against  all  persons  who  conceal 
and  secrete  deserting  seamen,  but  against  all 
persons  who  knowingly  furnish  them  food, 
shelter,  or  other  aid,  with  Intent  thereby  to 
encourage  them  to  continue  in  their  viola- 
tion of  law,  and  to  defeat  the  rights  of  the 
master  and  owners  of  the  vessel.  United 
States  V.  Grant  (U.  S.)  55  Fed.  414,  415. 

Intent  impUed. 

The  term  "harbor  and  secrete,"  applied 
to  the  crime,  created  by  statute,  of  harboring 
and  secreting  slaves,  was  construed  not  only 
to  Include  the  act  of  harboring  and  secreting 
the  slaves,  but. also  to  include  the  Intent  to 
defraud  the  owner  of  his  property.  Bells  y. 
People,  5  IlL  (4  Scam.)  498,  509. 

In  1  St  302,  I  4,  providing  for  the  pun- 
ishment of  any  person  who  shall  harbor  or 
conceal  any  fugitive  from  labor,  after  notice 
that  he  or  she  was  a  fugitive  from  labor, 
the  word  "harbor"  means  an  act  evincing  an 
Intention  to  elude  the  vigilance  of  the  mas- 
ter or  his  agents,  and  must  be  calculated  to 
attain  that  object.  To  relieve  the  hunger 
of  a  fugitive  would  not  be  within  the  statute, 
unless  accompanied  by  acts  showing  a  deter- 
mination to  disregard  the  law.  Jones  v.  Van- 
sandt  (U.  S.)  13  Fed.  Gas.  1040,  1043,  1049; 
Van  Metre  v.  Mitchell  (U.  S.)  28  Fed.  1036, 
1040. 

Act  Cong.  Feb.  12,  1793,  |  4,  providing 
that  any  person  who  shall  harbor  or  con- 
ceal a  fugitive  from  labor,  after  notice  that 
he  or  she  is  a  fugitive,  shall  incur  a  certain 
forfeiture,  does  not  mean  affording  shelter 
to  the  fugitive  for  an  hour,  a  day,  or  a  week, 
when  there  is  no  design  to  conceal  him  from 
the  pursuit  of  the  master  or  his  agent  or 
in  any  way  to  defeat  the  legal  right  of  the 
master  to  his  services.  The  acts  done  must 
be  with  a  view  to  elude  the  claim  of  the 
master,  after  notice  or  knowledge  that  the 
person  is  a  fugitive  from  labor.  If,  from  mo- 
tives of  humanity,  a  person  permit  fugitives 
to  remain  with  him  for  a  short  time  after 
notice  of  their  real  character,  without  any 
design  thereby  to  elude  the  claim  of  the  own- 
er, he  does  not  harbor  or  conceal  them,  with- 
in the  contemplation  of  the  statute.  Drlsklll 
V.  Parrlsh  (U.  S.)  7  Fed.  Gas.  1100,  1103. 

HARBOR  (Nomi)* 

See  "New   York  Harbor.** 

A  harbor  Is  defined  to  be  a  bay  or  Inlet 
of  the  sea.  In  which  ships  can  moor  and  be 


sheltered  from  the  fury  of  the  winds  and 
heavy  seas.  "Any  navigable  water  where 
ships  can  ride  in  safety."  Webst  Diet  So 
a  finding  that  a  harbor  extends  to  a  line,  in- 
side of  which  large  numbers  of  vessels  seek 
and  find  protection  from  certain  storms,  is 
correct  Rowe  v.  Smith,  51  Conn.  266»  271, 
50  Am.  Rep.  16. 

"Harbor,**  in  its  most  strict  and  proper 
sense,  means  a  safe  station  for  a  ship;  a  place 
of  refuge,  shelter,  rest  Worcest  Diet 
Where  a  collision  took  place  Inside  of  the 
bar,  and  on  pilotage  ground,  it  was  in  a  gen- 
eral sense  within  the  harbor  of  New  York; 
but  being  In  the  lower  bay,  and  not  In  a 
part  where  vessels  could  either  moor  or  safe- 
ly lie  at  anchor,  it  was  not  in  the  harbor  in 
Its  strict  sense.  The  Aurania  and  The  Re- 
public (U.  S.)  29  Fed.  98, 103. 

"Harbors,"  as  used  In  the  colonial  pat- 
ents of  1666^  1688,  and  1694,  granting  to  the 
town  of  Huntington  title  to  all  lands  sonth  of 
Long  Island  Sound,  between  certain  points, 
including  aU  havens,  harbors,  etc.,  includes  a 
body  of  water  lying  between  projecting 
necks,  and  capable  of  being  used  as  a  haven 
or  harbor,  though  it  is  not  landlocked,  and 
is  not  a  perfectly  safe  harbor  or  haven. 
Board  of  Trustees  of  the  Town  of  Hunting- 
ton V.  Lowdnes  (U.  8.)  40  Fed.  625,  629. 

As  a  boundary. 

"Harbor,"  as  used  in  a  grant  of  land 
described  as  bounded  by  a  harbor,  will  be 
construed  to  mean  low-water  mark  of  the 
harbor.    Paine  v.  Woods,  108  Mass.  160,  169. 

Any  boundary  at  tide  water,  by  what- 
ever name — whether  sea,  harbor,  or  bay — 
includes  the  land  below  the  high-water  mark, 
as  far  as  the  grantor  owns;  but  a  boundary 
of  that  land,  whether  described  as  shore, 
beach,  or  fiats,  excludes  It  City  of  Boston  y. 
Richardson,  95  Mass.  (13  Allen)  146,  155. 

A  will  devising  a  parcel  of  land  from  a 
larger  tract  lying  on  the  west  side  of  a  har- 
bor, describing  such  parcel  as  bounded  east 
on  the  harbor,  at  the  foot  of  the  bank,  should 
be  construed  to  mean  the  lands  about  a  bay, 
as  well  as  the  bay  Itself.  Nichols  t.  Lewiflp 
15  Conn.  137,  142. 

River. 

"A  harbor.  In  its  usual  and  ordinary 
sense,  means  an  Indentation  in  the  coast  of 
a  lake,  sea,  or  ocean,  extending  into  the 
country  in  such  a  manner  as  to  form  an  in- 
let or  bay,  and  sufficiently  narrow  between 
the  headlands  to  afford  protection  to  ves- 
sels against  the  wind  and  storm  upon  the  wa- 
ters.*' Gould,  Wat  10;  4  Co.  Inst  140.  The 
word  as  used  In  statutes  relating  to  flsheriea 
would  not  include  Grand  river  at  a  point 
three  miles  upstream  from  its  mouth.  Peo- 
ple V.  Klrsch,  86  N.  W.  167,  158»  67  Mich. 
539. 
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As  used  in  Rey.  8t  c.  82,  providing  tbat 
the  pilotage  district  which  includes  the  har- 
bor of  Boston  shall  extend  between  certain 
fixed  points,  the  harbor  includes  all  the  ports 
which  use  the  several  channels  leading  to 
the  city  of  Boston*  and  the  mouths  of  the 
rivers  which  enter  into  that  harbor;  the 
words  ••port"  and  "harbor"  being  synony- 
mous terms,  and  clearly  including  all  those 
ports  which  use  the  several  channels  lead- 
ing to  the  dty  of  Boston  Itself.  Martin  v. 
Hilton,  50  Mass.  (9  Mete.)  871,  877. 

HABBOB  FES8. 

An  ordinance  of  the  city  of  Washington 
requiring  payment  of  harbor  fees  by  all  ves- 
sels, fixed  in  proportion  to  the  tonnage  of 
such  vessels,  is  in  conflict  with  the  provision 
of  the  Constitution  of  the  United  States  that 
no  state  shall,  without  the  consent  of  Con- 
gress, levy  any  duty  on  tonnage.  Such  fees, 
though  called  "harbor  fees,"  are  In  fact  du- 
ties on  tonnage.  Mayor  of  Washington  v. 
Barnes,  6  D.  G.  230,  231«  234. 

HABBOB  UKB. 

••A  harbor  line  is  in  fact  what  it  pur- 
ports to  be — the  line  of  a  harbor.  It  marks 
the  boundary  of  a  certain  part  of  the  public 
waters  which  is  reserved  for  a  hiarbor.  The 
port  so  reserved  is  to  be  protected  from  en- 
croachment The  rest  ia  to  be  left  to  be  fill- 
ed and  occupied  by  the  riparian  proprietors. 
Its  establishment  is  equivalent  to  a  legisla- 
tive declaration  that  navigation  will  not  be 
straitened  or  obstructed  by  any  such  filling 
out"  Bugs  Y.  Peckham,  11  R.  I.  210,  224. 
See,  also,  Dawson  v.  Broome,  63  Atl.  151, 156, 
24  B.  L  859. 


HARD  CIDER. 

See  ••Clder.*^ 


HARD-FED  HOGS. 

The  term  "hard-fed  hogs**  Is  used  to  des- 
ignate hogs  fed  on  corn.  They  are  of  superi- 
or value  to  other  bogs,  and  thus  an  assertion 
that  certain  hogs  are  hard  or  com  fed  may 
constitute  a  warranty.  Bartlett  v.  Hoppock, 
34  N.  Y.  lis,  119,  88  Am.  Dec  42a 


HARD  LABOR. 

There  Is  a  material  distinction  in  the 
public  thought  between  a  sentence  to  con- 
finement at  hard  labor,  and  a  sentence  to 
confinement  in  a  designated  State  Prison, 
where  hard  labor  would  be  required  of  per- 
sons sentenced,  as  a  part  of  the  discipline  of 
the  prison;  and  embodying  the  words  "at 
hard  labor*'  in  a  sentence  which  need  not  be 


at  hard  labor  gives  the  stigma  an  emphasis 
which  the  statute  does  not  require,  and  the 
sentence  should  be  modified  by  striking  out 
the  words.  Gardes  v.  United  States  (U.  S.) 
87  Fed.  172,  184^  80  C.  C.  A.  596. 

A  sentence  condemning  a  defendant  to 
hard  labor  in  the  penitentiary  does  not  sig- 
nify tbat  the  labor  shall  be  of  unusual  severi- 
ty, but  means  no  more  than  that  it  is  compul- 
sory and  continuous  during  the  term  of  im- 
prisoument  It  does  not  subject  the  defend- 
ant to  any  other  than  legal  punishment  or 
to  labor  of  any  other  kind  or  degree  than 
must  have  been  endured  if  the  words  "bard 
labor"  bad  been  omitted;  the  penitentiary, 
under  the  statutes,  being  not  a  mere  place 
for  the  imprisonment  of  convicts,  but  im- 
prisonment in  it  Involving  subjection  to  invol- 
untary or  compulsory  labor  during  its  con- 
tinuance.   Brown  v.  State.  74  Ala.  478,  483. 

A  verdict  finding  the  defendant  guilty 
of  manslaughter,  and  assessing  his  punish- 
ment at  80  months'  bard  labor,  does  not 
necessarily  mean  hard  labor  for  the  coun- 
ty. It  may  mean  hard  labor  for  the  state, 
and  be  embraced  in  the  punishment  usually 
known  as  imprisonment  in  the  penitentiary, 
and  does  not  render  the  verdict  invalid,  be^ 
cause  the  statute  provides  that  if  the  period 
of  imprisonment  or  hard  labor  is  more  than 
2  years,  the  sentence  must  be  punishment  in 
the  penitentiary.  Qunter  v.  State,  83  Ala.  96, 
8  South.  600,  603. 

A  person  was  indicted  and  convicted 
for  permitting  three  prisoners,  respectively 
charged  with  arson,  counterfeiting,  and  lar- 
ceny, to  go  at  large,  and  was  sentenced  to 
five  months'  imprisonment  at  hard  labor  in 
the  county  Jail,  and  to  pay  a  fine  and  costs 
of  prosecution.  The  act  of  March  24,  1806, 
uses  the  word  "hard"  in  counectlon  with 
"labor,"  in  reference  to  the  punishment  of 
criminals,  but  later  acts  exclude  the  word. 
It  was  held  that  the  use  of  the  word  "hard" 
in  connection  with  labor  in  the  sentence  was 
not  a  fatal  defect  for  it  should  be  treated 
simply  as  surplusage.  Weaver  v.  Common- 
wealth, 29  Pa.  (5  Casey)  445,  448. 

HARD  MONEY. 

Hard  money  is  a  coin  of  the  precious 
metals,  of  a  certain  weight  and  fineness, 
with  the  government's  stamp  thereon,  denot- 
ing its  value  as  a  medium  of  exchange  or  cur^ 
rency.  Henry  v.  Bank  of  Sallna  (N.  Y.)  5 
Hill,  523,  536. 

HARDPAN. 

Webster  defines  "hardpan**  as  a  hard 
stratum  of  earth,  and  it  is,  in  a  general  sense, 
earth,  although  more  or  less  compressed  and 
cemented,  and  is  of  the  same  material  as 
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earth,  namely,  day,  gravel,  loam,  etc.;  and 
it  is  included  in  the  term  "earth,"  as  nsed 
in  a  contract  for  the  excavation  of  earth  at 
a  certain  price  per  yard.  Dickinson  v.  City 
of  Ponghkeepsie,  75  N.  Y.  d6»  70. 

"Hardpan"  la  a  name  which  has  long 
been  popularly  used  among  farmers  and 
well  diggers  to  denote  a  hard,  earthy  sub- 
stance, composed  of  gravel,  sand,  and  clay, 
very  compact,  nearly  impervious  to  water, 
and  too  hard  to  be  excavated  by  the  spade. 
Mansfield  &  8.  City  B.  Co.  y.  Veeder,  17  Ohio, 
885,  389,  897. 

"Hardpan"  seems  to  be  a  term  well  un- 
derstood among  railroad  men.  It  is  not  an 
uncommon  word  among  geologists,  and  it 
is  sufficiently  understood  in  common  speech 
to  designate  something  different  either  from 
common  earth  or  rock,  and  not  to  be  includ- 
ed in  either  of  them;  and  it  cannot  well 
mean  anything  else,  in  a  contract  for  grad- 
ing, than  some  intermediate  kind  of  hard 
material,  such  as  compact,  indurated,  or  ce- 
mented earth,  sand,  gravel,  or  conglomerate, 
which  could  not  be  dug  with  a  spade  or  shov- 
eL  In  short,  "hardpan"  and  **indurated  earth 
or  gravel"  mean  the  same  thing.  Blair  v« 
Corby,  87  Mo.  818,  817. 

HARM. 

See  "Bodily  Harm.** 

HABMLE88. 

See  "Save  Harmless.** 


HARMONIZE. 

The  difference  between  the  words  **haiv 
monlze*'  and  "reconcile"  is  not  sufficiently 
substantial  to  render  it  error  for  the  trial 
court  to  instruct  the  jury  that,  If  they  found 
the  evidence  apparently  conflicting,  it  is 
their  duty  to  "harmonize"  it  Holdridge  v. 
Lee,  52  N.  W.  2G5,  260,  8  S.  D.  184. 

HABMONT. 

"Harmony,"  as  used  in  Const  art  9,  8  20, 
providing  that  the  charter  of  the  city  of  St 
Louis,  to  be  formed  by  a  board  of  freehold- 
ers, should  be  in  harmony  with  ana  subject 
1p  the  Constitution  and  laws  of  Missouri, 
means  that  no  regulation  established  by  the 
charter,  nor  any  made  by  its  authority,  shall 
do  violence  either  to  the  declared  laws  or 
to  the  policy  or  manifest  governmental  pur- 
poses of  the  state,  as  shown  in  her  Constitu- 
tion and  statutory  enactments.  By  the  word 
"harmony,"  in  this  connection*  is  not  to  be 
understood  an  exact  coincidence  in  all  pos- 
sible points  of  comparison.  In  re  Dunn,  9 
Mo.  App.  255,  2ea 


HARROW. 

A  harrow  is  an  implement  as  important 
and  as  generally  used  by  farmers  as  a  plow* 
and  is  quite  as  necessary  for  the  proper  cul* 
tivation  of  land  as  any  other  agricultural  im- 
plement, and  is  in  use  on  every  properly 
cultivated  farm.  Float  spring-tooth  harrows 
have  come  into  general  use,  and  have  large- 
ly superseded  the  old-fashioned  square  and 
threeK!omered  harrows  or  drags,  having  peg 
teeth;  and  I  think  it  needs  no  argument  to 
show  that  the  combination  formed  for  the 
purpose  of  continuing  the  prices,  limiting  the 
production,  preventing  competition  from 
manufacturers,  and  also  preventing  further 
improvement  in  them,  is  contrary  to  public 
policy,  as  declared  by  the  statutes  of  this 
state,  and  by  the  long  line  of  dedaions  in 
this  and  in  other  Jurisdictions.  National 
Harrow  Co.  v.  B.  Bement  &  Sons,  21  App. 
Div.  290,  296,  47  N.  Y.  Supp.  462,  467. 

HARRY. 

An  act  of  the  Legislature  was  passed, 
attainting  certain  persons  of  treason — among 
them,  Henry  Gordon.  It  appeared  that  he 
had  been  baptized  and  had  always  been  call- 
ed and  known  by  the  name  of  Harry.  Har^ 
ry  Gordon  failed  to  appear  in  compliance 
with  the  proclamation,  and  the  Legislature 
then  passed  a  law  entitled  "An  act  for  the 
attainter  of  Harry  Gordon."  Held,  that  the 
names  Harry  and  Henry  were  not  the  same 
names;  the  court  saying:  *The  use  of  names 
is  to  describe  the  individual  so  as  to  distin- 
guish him  from  some  other  person,  and  there- 
fore, where  two  names  have  the  same  orig- 
inal derivation,  or  where  one  is  an  abbrevia- 
tion or  corruption  of  the  other,  but  both  are 
taken,  promiscuously  and  according  to  com- 
mon use,  to  be  the  same,  though  differing 
in  sound,  the  use  of  one  for  the  other  is  not 
I  a  material  misnomer;  but  if  the  name  be 
wholly  mistaken — ^if  it  be  repugnant  to  truth 
—the  misnomer  is  fatal."  Gordon  v.  Holli- 
day  (U.  S.)  10  Fed.  Cas.  798»  799  (citing  Rez 
V.  Roberts,  2  Strange,  1214). 

HARVEST. 

The  word  designates  the  time  when  crops 
of  grain  and  grass  are  gathered,  and  does  not 
apply  to  second  crops  cut  out  of  the  harvest 
season.  Wendall  y.  Osborne^  18  N.  W.  709^ 
710,  63  Iowa,  99. 

HARVESTING. 

A  policy  of  fire  insurance  was  issued  on  a 
harvesting  machine  against  loss  by  lire  whilo 
operating  in  grain  fields,  and  'in  transit 
from  place  to  place  in  connection  with  hxt- 
vesting";  and  the  machine  was  moved  tte 
day  after  the  policy  was  issued  from  the 
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place  whore  it  had  been  stored  slxice  the 
pteYloiia  hazrestlng  season  to  a  blacksmith 
shop,  to  be  repaired,  in  order  to  fill  contracts 
for  cntting  aind  threshing  grain,  and  while 
near  such  shop,  eight  days  after  being  taken 
there,  and  about  the  day  the  haryesting  sea- 
son commenced,  was  bnmed.  Held,  that  it 
was  not  "in  transit  from  place  to  place  in 
connection  with  harvesting"  at  the  time  it 
was  destroyed.  Mawhinerey  v.  Southern 
Ins.  Co.,  32  Pac  945,  946,  98  Cal.  184,  20  L.  B. 
A.  87. 

HAS  BEEN. 

See  "Have  Been.** 

HAT  BRAIDS. 

"Hat  braids,"  as  used  in  Revenue  Acts 
U.  S.  1861-62,  means  those  cotton  braids 
which  are  used  exclusively  for  enameling 
hats  and  bonnets.  Arthur  v.  Zimmerman, 
96  U.  S.  124,  125,  24  L.  Bd.  770. 

HAT  TRIMMINGS. 

Ribbons  made  of  silk,  or  of  which  silk 
is  a  contained  material  of  chief  value,  and 
commonly  and  principally  used,  in  trimming 
hats,  are  hat  trimmings,  within  the  mean- 
ing of  the  tariff  act  of  March  3,  1S83  (22 
Btat  488),  placing  a  duty  thereon.  Cadwala- 
to  V.  Wanamaker,  13  Sup.  Ct  979,  980,  149 
U.  &  532,  37  L.  Ed.  837 

HATH. 

See  "Haye.*' 

HAULING. 

The  words  "handling"  and  •'hauling^  are 
not  synonymous  words.  Hauling  is  a  trans- 
portation, while  handling  involves  touching, 
holding,  moving,  or  managing  with  the  hand ; 
and  an  indictment  charging  the  hauling  of 
liquors  is  not  within  Dispensary  Act  1896, 
$  37,  prohibiting  the  handling  of  liquors. 
State  V.  Adams,  27  S.  B.  523,  525,  49  S.  G. 

5ia 

The  expression  "take  and  haul  away,"  in 
an  indictment  charging  that  the  defendant 
did  feloniously  steal,  take,  and  haul  away 
certain  personal  property,  was  equivalent  to 
"take  and  carry  away,*'  and  sufficient  to 
meet  the  requirements  of  Code,  §  1934,  pro- 
Tiding  that  whoever  shall  feloniously  steal, 
take,  and  carry  away  personal  goods  of  an- 
other shall  be  guilty  of  larceny.  Spittorff 
T.  State,  8  N.  B.  911.  912,  108  Ind.  17L 

HAVANA. 

The  term  "Havana,"  In  a  marine  policy 
insuring  a  yessel  and  cargo  to  Havana,  was 


construed  to  mean  the  inner  harbor,  and  not 
the  outer  harbor  or  quarantine  ground;  the 
latter  not  being  a  safe  anchorage.  Dickey  v. 
United  Ins.  Ck>.  (N.  T.)  11  Johns.  858,  363. 

HAVE. 

See  "May  Have.** 
All  I  have,  see  "All.** 

An  entry  that  it  is  "adjudged  by  the 
court  that  the  plaintiff  in  this  action  have 
judgment"  is  equivalent  to  "hereby  have 
judgment,"  or  "recover  judgment,"  as  found 
in  the  same  connection  in  ordinary  entries 
of  judgment,  and  is  a  judgment,  and  not 
an  order  for  judgment  Potter  v.  Eaton,  26 
Wis.  382.  383. 

A  will  providing  that,  on  the  death  of 
either  of  "my  said  daughters,  I  bequeath  to 
such  child  or  children  as  my  said  daughters 
so  dying  shall  have  or  leave,"  etc,  the  re- 
mainder in  the  lands  in  which  the  daughters 
were  given  a  life  estate  should  be  construed 
to  mean  that,  on  the  death  of  each  of  his 
daughters,  the  remainder  should  go  to  the 
children  she  might  have  or  leave  living,  and 
their  heirs  and  assigns;  that  is  to  say,  to 
the  living  children,  and  to  the  heirs  or  as- 
signs of  those  who  might  have  died,  as 
tenants  In  common.  The  clause,  therefore, 
should  read  (as  applied  to  the  singular  num- 
ber), '*to  such  child  as  my  daughter  so  dying 
shall  have  or  leave  living  at  her  decease, 
and  to  the  heirs  and  assigns  of  such  child." 
Griswold  v.  Onondaga  County  Sav.  Bank, 
93  N.  Y.  301,  305. 

A  devise  of  certain  lots  to  a  granddaugh- 
ter, "to  have  and  to  hold  to  her,  my  said 
granddaughter,  her  heirs  and  assigns,  for- 
ever," vests  in  the  granddaughter  a  fee  sim- 
ple. Lloyd  V.  Mitchell,  18  Ati.  599,  130  Pa. 
205. 

A  deed  conveying  certain  property,  "to 
have  and  to  hold  said  Interest  and  estate  of 
the  said  D.  unto  the  said  M.  and  his  assigns 
forever,"  clearly  indicates  an  intention  to 
transfer  all  the  grantor's  Interest  in  the  prop- 
erty.   Hayward  v.  Ormsbee,  11  Wis.  3,  8. 

Oontinqanoe  or  permanenoy  implied. 

In  a  flre  policy  providing  that  it  Edlould 
be  void  if  Insured  should  have  certain  enu- 
merated combustible  articles  on  the  prem- 
ises, the  use  of  "have"  was  Intended  only 
to  prevent  the  permanent  and  habitual  stor- 
age of  the  prohibited  articles;  and  taking 
them  on  the  premises  to  clean  machinery  was 
not  embraced  within  the  meaning  of  the 
words,  and  did  not  constitute  a  breach  of  the 
condition  of  the  policy.  American  Cent.  Ins. 
Co.  V.  Green,  41  S.  W.  74,  77,  16  Tex.  Civ. 
App.  531;  Krug  v.  German  Fire  Ina  Co.,  23 
Atl.  572,  573,  147  Pa.  272,  30  Am.  St  Rep. 
729  (citing  Mears  v.  Humboldt  Ins.  Co.,  92 
Pa.  15,  37  Am.  Rep.  647;   Fraim  t.  National 
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Fire  Ins.  Ck>.,  82  Ati.  613,  170  Pa.  ISl,  50 
Am.  St  Rep.  753;  Hall  ▼.  Insurance  Co.  of 
North  America,  58  N.  Y.  292,  17  Am.  Bep. 
255). 

The  nae  of  the  words  "hath  absconded," 
in  an  affidavit  for  attachment  against  an  ab- 
sconding debtor,  tbongh  in  the  past  tense. 
Is  a  sufficient  compliance  with  a  statute  re- 
quiring the  creditor  in  such  case  to  make 
complaint  on  oath  that  the  debtor  hath  re- 
moved or  is  removing  out  of  the  state,  or  so 
absconds.  If  the  debtor  hath  absconded,  it 
may  be  assumed  that  he  still  absconds. 
Wallis  Y.  Wallace,  7  Miss.  (6  How.)  254,  255. 

Ow&erslilp  Implied. 

A  will  giving  property  to  a  wife,  to  have 
during  her  widowhood,  Implies  custody  and 
right  to  use.  Gee  v.  Hasbrouck,  87  N.  W. 
021,  622,  128  Mich.  509. 

In  Pub.  St  c.  184,  |  7,  providing  that 
the  husband  shall  be  entitled  to  administra- 
tion of  the  personal  estate  of  his  wife  in 
case  of  her  intestacy,  and  shall  not  be  com- 
pelled to  distribute  the  same  among  the  next 
of  kin,  but  shall  have  and  retain  the  surplus 
thereof,  after  payment  of  her  debts,  for  his 
own  use,  "have"  is  of  broader  significance 
than  "retain,"  and  implies  an  intention  to 
cover  his  right  to  such  property  in  case  of 
administration  by  another.  Kenyon  v.  Saun- 
ders, 30  Atl.  470,  471,  18  B.  I.  590,  26  L.  B. 
A.  232. 

In  construing  a  will  made  by  an  Illiter- 
ate testator,  which  stated  that  a  certain 
beneficiary  should  have  testator's  personal 
property,  and  another  beneficiary  should 
have  his  real  estate,  it  was  held  that  the  lat- 
ter clause  operated  to  pass  the  absolute  in- 
terest to  testator,  as  it  was  the  appropriate 
meaning  of  the  testator,  who  did  not  know 
that  a  difference  of  expression  was  necessary 
when  applied  to  real  or  personal  estate. 
Quthrie's  Lessee  v.  ^Quthrie  (Ya.)  1  Gall, 
7,  18. 

The  word  "have,"  in  a  contract  in  which 
one  party  agrees  to  sell  a  negro  for  a  cer- 
tain sum,  and  which  provides  that,  if  such 
money  is  not  repaid  at  a  certain  time,  the 
negro  should  be  returned,  but  in  the  mean- 
time that  the  lender  is  entitled  to  have  the 
pegro  as  security,  means  have  the  property, 
and  not  the  possession,  in  the  negro,  if  there 
is  no  change  of  possession  contemplated  by 
the  parties.  Chapman  v.  Turner  (Va.)  1 
Call,  280,  294,  1  Am.  Dec.  514. 

Where  the  indictment  charged  that  de- 
fendant falsely  pretended  to  H.  B.,  with  in- 
tent to  defraud,  that  he  had  one  small  black 
mare  mule,  an  instruction  "that  the  word 
'had,'  as  used  in  the  indictment,  means  more 
than  to  assert  the  xnere  possession  of  the 
mule,  but  meant  to  assert  the  ownership  of 
the    mule,"    was    correct    The    indictment 


meant  that  defendant  falsely  pretended  that 
he  had  the  mule  as  own^.  Franklin  t.  State, 
62  Ala.  414 

The  word  "having,"  In  the  original  stat- 
ute of  wills,  authorizing  all  persons  having 
real  estate  to  dispose  thereof  by  will,  was 
said  to  import  two  things — ownership  and 
time  of  ownership.  George  T.  Green.  13  N. 
H.  521,  524. 

Fatnre  time  Imported* 

A  will  reciting,  "creating  St  Mary's 
and  creating  St  Olave's,  I  make  liable  to  all 
debts  I  have  contracted,"  must  be  construed 
to  mean  ''shall  contract"  Bridgman  y.  Dove, 
8  Atk.  20L 

The  word  "has,"  in  Rev.  St  c.  38,  §  59v 
imposing  a  fine  on  any  person  who  during 
the  holding  of  a  camp  meeting  sells  or  hawks 
any  goods,  merchandise,  or  gives  or  sells  any 
liquor,  without  the  consent  of  the  parties  in 
charge  of  such  meeting,  within  one  mile 
thereof,  provided  that  whosoever  has  his 
regular  place  of  business  within  such  limits 
is  not  required  to  suspend  his  business,  is 
to  be  construed  to  mean  "may  nave";  and 
the  statute  only  operates  to  preclude  persons 
having  an  established  business  before  the 
camp  meeting  commenced  from  being  prohib- 
ited from  conducting  such  business  during 
the  meeting.  The  statute  is  not  void  as  in 
restraint  of  trade  or  creating  monopoly. 
Meyers  v.  Baker,  12  N.  B.  79,  80,  120  Ul. 
567,  60  Am.  Bep.  580. 

A  guaranty  reciting  that  In  considera- 
tion of  parties  "having  this  day  advanced  a 
certain  sum  of  money,"  the  grantor  thereby 
undertook  to  pay  the  same  on  default  etc, 
may  mean  "in  consideration  that  you  have 
this  day  advanced,"  or  "in  consideration  that 
you  shall  have  this  day  advanced."  Gold- 
shede  v.  Swan,  1  Exch.  154, 161. 

The  word  "having,"  in  the  original  stat- 
ute of  wills,  authorizing  all  persons  having 
real  estate  to  dispose  thereof  by  will,  was 
said  to  Import  two  things— ownership  and 
time  of  ownership.  The  rule  that  the  will 
does  not  pass  land  acquired  after  its  ezecii- 
tion  was  thought  by  Lord  Coke  to  depend  up- 
on the  use  of  the  word  "having"  in  the  stat- 
ute of  wills ;  but  Lord  Mansfield  says  that 
the  same  rule  held  before  the  statute,  when 
lands  were  devisable  by  custonx  George  t. 
Green,  13  N.  H.  521,  624. 

Act  March  10,  1873,  I  1,  providing  that 
when  any  person  has  peaceable  possession  of 
land  under  a  deed,  without  notice  of  any  de- 
fects invalidating  the  same,  he  shall  not  be 
ejected  therefrom  until  he  is  compensated  for 
improvements  made  by  him,  refers  to  tbe 
time  of  making  the  improvements,  and  not 
to  the  time  of  the  passage  of  the  act;  and 
hence  a  person  who  has  taken  peaceable  pos- 
session of  the  land  after  the  passage  of  tbe 
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ftct  iB  entitled  to  compensation  for  improve- 
ments  made  thereafter,  before  he  can  be 
ejected  therefrom.  Wilson  t.  Bed  Wing 
School  Dist,  22  Minn.  488,  491. 

Present  time  Imported* 

Where  defendant  wrote  to  another  that 
he  might  say  to  "every  man  you  have  In 
your  employ*'  that  defendant  would  pay 
them,  such  phrase  meant  men  at  that  time 
employed  by  the  one  addressed,  and  had  no 
reference  to  persons  not  then  employed.  Mc- 
Donald y.  Bewick,  5  N.  W.  425,  426,  43  Mich. 
438. 

The  words  "we  have  purchased,"  as  used 
in  a  transaction  in  open  stock  board,  do  not 
necessarily  import  a  present  transfer  of  the 
property  to  the  purchaser,  if  it  appears  that 
the  intention  of  the  parties  was  otherwise. 
Frazier  v.  Simmons,  2  N.  E.  112,  114,  139 
Mass.  531. 

Past  time  Imported. 

The  eipression,  **we  have  settled"  cer- 
tain business,  is  not  only  grammatically,  but 
according  to  the  usual  form  of  speech,  the 
declaration  of  an  anterior  event  Cook  y. 
Swan*  5  Oonn.  140,  147. 

"Hath,"  as  used  in  St.  14  Geo.  Ill,  pro- 
viding that  no  insurance  should  be  made  on 
the  life  or  lives,  wherein  the  assured  should 
have  no  interest,  or  by  way  of  gaining  or 
wagering,  and  that,  in  all  cases  wherein  the 
assured  "hath**  interest  in  such  life,  no 
greater  sum  should  be  recovered  than  the 
amount  or  value  of  such  interest,  must  be 
construed  as  necessarily  referring  to  the 
time  of  effecting  the  insurance,  and  not  to 
the  time  of  the  death.  Scott  v.  Dickson,  108 
Pa.  8,  13,  56  Am.  Bep.  192  (citing  Dalby  v. 
Life  Ins.  Co.,  15  0.  B.  365). 

HAVE  BEEK. 

An  allegation  that  plaintiff  "has  been" 
in  all  things  free  from  negligence  cannot  be 
construed  as  alleging  freedom  from  negli- 
gence at  the  particular  time  of  the  injury, 
and  hence  the  complaint  is  demurrable. 
Bichmond  Gas  Go.  v.  Baker  (Ind.)  39  N.  B. 
552,553. 

A  will. making  a  bequest  for  the  found- 
ing of  a  home  for  aged,  respectable,  indi- 
gent women  who  "have  been  residents  of  the 
city  of  New  London,"  etc.,  should  not  be 
construed  to  mean  only  those  who  had  been 
so  at  the  time  the  will  took  effect  by  the 
death  of  the  testator,  but  also  to  include 
those  who,  when  the  selection  should  be 
made  under  the  will,  had  then  been  such 
residents.  Coit  v.  Comstock,  51  Conn.  352, 
382,  50  Am.  Bep.  29. 

The  expression  "if  any  person  has  been 
fonnd  guiltjf"  as  used  in  Ber.  Laws^  p.  369,  | 


5,  providing  that,  if  any  person  has  been 
found  guilty  of  conveying  away  a  slave,  he 
shall  be  liable  for  the  value  of  the  same  to 
the  owner,  to  be  recovered  in  an  action  of 
debt  or  on  the  case,  is  equivalent  to  "if  any 
person  shall  be  found  guilty."  Bolce  v.  Gib- 
bons, 8  N.  J.  Law  (3  Halst)  324,  327. 

Under  the  act  of  1705  relating  to  hogs, 
the  phrase  "have  been  running  at  large"  can- 
not be  regarded  as  tantamount  to  an  aver- 
ment that  they  were  suffered  to  run  at  large. 
They  may  have  been  running  at  large  when 
found  by  the  seizor,  without  any  default  of 
the  owner,  aud,  if  so,  they  were  not  subject 
to  forfeiture.  Shaw  v.  Commonwealth,  72 
Pa.  (22  P.  P.  Smith)  68,  70. 

The  words  "have  been,"  as  used  in  a 
grant  providing  that  when  certain  sections 
"have  been  sold  or  otherwise  disposed  of," 
etc.,  indicate  an  act  completed  at  the  time 
tne  grant  was  made.  Heydenfeldt  v.  Daney 
Gold  &  Silver  Mln.  Co.,  10  Ner.  290,  295. 

HAVE  80LB. 

A  contract,  which  is  not  sufficient  to 
constitute  a  deed,  in  which  one  of  the  con- 
tracting parties  states  that  "I  have  sold" 
certain  real  estate  to  the  other  party  to  the 
contract,  will  be  construed  to  mean  "have 
agreed  and  contracted  to  sell."  Atwood  v. 
Cobb,  33  Mass.  (16  Pick.)  227,  230,  26  Am. 
Dec.  657. 

KAVUVG. 

In  a  warrant  committing  a  person  for 
having  been  guilty  of  a  contempt,  the  word 
"bavmg"  was  a  sufficient  averment  that  the 
parties  had  been  guilty  of  contempt  Case 
of  the  Sheriff  of  Middlesex,  11  Adol.  ft  B. 
273. 

The  word  "having,"  in  a  devise  to  tes- 
tator's daughter,  which  provides  that,  if  the 
daughter  dies  without  having  heirs,  then  the 
property  should  pass  to  another,  la  a  par- 
ticiple of  the  present  time,  and  may  there- 
fore be  considered  as  being  used  by  the  tes- 
tator as  embracing  the  present  time;  that 
is,  at  the  time  of  the  daughter's  death,  if 
she  should  die  without  having  heirs.  And 
taking  the  word  in  such  sense,  it  means  not 
only  the  birth  of  issue,  but  that  such  issue 
should  be  in  esse  at  the  time  of  her  deatil 
The  word  "having"  is  sometimes  used  as 
past  time,  and  it  has  the  same  meaning  as 
the  perfect  past  participle  of  the  verb  "to 
have,"  to  wit,  "having  had."  Biyson  v. 
Davidson's  Bz'r,  5  N.  G.  143, 144. 

A  guaranty  stating  that,  "in  consider- 
ation of  having  indorsed,"  etc,  "we  hold 
ourselves  accountable,  will  not  be  construed 
to  mean  that  the  indorsement  was  a  past 
act,  but  to  mean  that  they  were  indorsed  at 
the  request  of  the  guarantors^  and  hence  the 
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consideration  for  the  instrument  Is  not  a 
past  consideration,  insufficient  to  sustain  the 
gruaranty.  Bulkley  t.  Langdon,  2  Conn.  404, 
408. 

Where  a  declaration  speaks  of  the  con- 
sideration of  an  agreement  as  the  plaintiff 
"agreeing  to  stay"  a  "certain  action,"  the 
words  necessarily  implied  a  continuing  agree- 
ment till  the  action  was  stayed,  and  the 
words  of  the  agreement  referred  to,  "hay- 
ing agreed,*'  necessarily  imply  the  same,  so 
that  there  was  no  yariance.  Tanner  y. 
Moore,  9  Q.  B.  1,  6. 

HAVUVG  HO  UTTENTIOH. 

Under  a  statute  declaring  that  the  char- 
ges which  a  creditor  is  allowed  to  allege 
against  a  debtor  who  giyes  notice  of  his  In- 
tention to  take  the  poor  debtor's  oath  will 
be  considered  in  the  nature  of  a  suit  at  law, 
and  allowing  the  creditor  to  charge  his  debt- 
or with  haying  contracted  the  debt  with  an 
intention  not  to  pay  the  same,  it  is  held  that 
a  charge  that  he  contracted  the  debt,  "hay- 
ing no  intention"  to  pay  the  same,  and  no 
expectation  that  it  would  be  paid,  was  not  a 
charge  under  the  statute;  not  intending  or 
haying  no  intention  to  do  a  certain  act  being 
substantially  different  from  intending  or  hay- 
ing an  intention  not  to  do  it.  Chamberlain 
y.  Hoogs,  67  Mass.  (1  Gray)  172,  174. 

HAVEN. 

"Hayen"  is  defined  by  Lord  Hale  to  be 
"a  place  for  the  receipt  and  safe  riding  of 
ships,  so  situated  and  secured  by  land  cir- 
cumjacent that  the  yessels  thereby  ride  and 
anchor  safely,  and  are  fully  protected  by  the 
adjacent  lands  from  danger  of  yiolent 
winds."  De  Longuemere  y.  New  York  Ins. 
Co.  (N.  Y.)  10  Johns.  120,  125,  note;  United 
States  y.  Morel  (U.  S.)  26  Fed.  Cas.  1310, 
1311. 

"Hayens,"  as  used  in  the  colonial  pat- 
ents of  1666,  1688,  and  1604,  granting  to  the 
town  of  Huntington  title  to  all  lands  south 
of  Long  Island  Sound,  between  certain 
points,  including  all  hayens,  harbors,  etc.,  in- 
cludes a  body  of  water  lying  between  pro- 
jecting hecks,  and  capable  of  being  used  as 
a  hayen  or  harbor,  though  it  is  not  land- 
locked, and  is  not  a  perfectly  safe  harbor  or 
hayen.  Board  of  Trustees  of  Town  of  Hunt- 
ington y.  Lowndes  (U.  S.)  40  Fed.  625,  629; 
Lowndes  y.  Board  of  Trustees,  14  Sup.  Ct 
758,  762,  153  U.  S.  1,  88  L.  Ed.  615. 

The  term  "ports  and  hayens,"  within 
the  rule  that  all  ports  and  hayens  are  with- 
in the  body  of  the  counties  of  the  realms, 
includes  not  merely  port  and  hayen  towns, 
.but  all  the  tide  waters  Included  within  the 
harbors  and  franchises.  De  Loyio  y.  Bolt 
(U.  8.)  7  Fed.  Cas.  418,  429. 


The  term  "rlyers,  hayen,  creek,  basin, 
bay,  or  arm  of  the  sea,"  in  Key.  St  §  5346^ 
proylding  that  ah  assault  committed  with  a 
dangerous  weapon,  or  with  intent  to  per- 
petrate a  felony,  on  board  of  any^yessel  be- 
longing in  whole  or  in  part  to  tiie  United 
States,  while  in  any  arm  of  the  sea,  or  in 
any  riyer,  hayen,  creek,  basin,  or  bay  within 
the  admiralty  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any 
particular  state,  is  limited  to  the  high  seas 
and  other  waters  connected  immediately 
with  them,  and  does  not  include  the  riyers 
connecting  the  Great  Lakes.  EaS  parte  By* 
era  (U.  S.)  32  Fed.  404,  405. 

HAWKER. 

See,  also,  "Peddler.'^ 

The  term  "hawkers"  is  defined  in  Ja- 
cob's Law  Dictionary  as  "those  deceitful  fel- 
lows who  went  from  place  to  place,  buying 
and  selling  brass,  pewter,  and  other  mer- 
cnandise  which  ought  to  be  uttered  in  open 
market;  and  the  appellation  seems  to  grow 
from  their  uncertain  wanaerlngs,  like  per- 
sons that  with  hawks  seize  their  game  wher- 
eyer  they  can  find  it"  Morrill  y.  State,  38 
Wis.  428,  437,  20  Am.  Rep.  12;  City  of 
Greensboro  y.  Williams,  32  S.  B.  492,  493, 
124  N.  C.  167;  Wrought  Iron  Range  Co.  y. 
Caryer,  183  N.  a  334,  24  S.  E.  352,  353;  Fish- 
er  y.  Patterson,  18  Pa.  (1  Harris)  335,  336; 
Graffty  y.  City  of  RushyiUe,  107  Ind.  502,  506, 
8  N.  E.  609,  57  Am.  Rep.  128;  City  of  South 
Bend  y.  Martin,  142  Ind.  81.  40,  41  N.  B.  315, 
29  L.  R.  A.  531 ;  Leyy  y.  State,  68  N.  B.  172, 
175,  161  Ind.  251 ;  State  y.  Montgomery,  92 
Me.  433,  437,  439,  43  AtK  13,  15. 

The  leading,  primary  idea  of  the  hawker 
and  peddler  is  that  of  an  itinerant  or  trayel- 
ing  trader  who  carries  goods  about  in  order 
to  sell  them,  and  who  actually  sells  them  td 
purchasers,  in  contradistinction  to  a  trader 
who  has  goods  for  sale,  and  sells  them  in  a 
fixed  place  of  business.  Commonwealth  y. 
Ober,  66  Mass.  (12  Cush.)  493,  495;  State  ▼. 
Wells  (N.  H.)  45  Atl.  143,  144,  48  L.  R.  A. 
99;  Hewson  y.  Inhabitants  of  Township  of 
Bnglewood  (N.  J.)  27  Atl.  904,  905,  21  L.  R. 
A.  736;  Martin  y.  Town  of  Rosedale  (Ind.) 
29  N.  E.  410,  411;  Emmons  y.  City  of  Lew- 
istown  (111.)  24  N.  B.  68,  59,  8  Ii.  B.  A.  328, 
22  Am.  St.  Rep.  540. 

A  hawker  is  a  trader  who  goes  trom 
place  to  place,  or  along  the  streets  of  a  town, 
selling  the  goods  which  he  carries  with  him, 
although  it  Is  generally  understood  from  the 
word  that  a  hawker  also  seeks  for  purchas- 
ers, either  by  outciy,  as  the  derlyation  of  the 
word  would  seem  to  indicate,  or  by  attract- 
ing notice  and  attention  to  them  as  goods 
for  sale  by  actual  exposure  or  exhibition  of 
them  by  placards  or  labels,  or  by  some  coi^ 
yentional  signal  or  noise.    Clements  t.  Towb 
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of  Casper,  36  Pac.  472,  474,  4  Wyo.  404; 
Graffty  y.  aty  of  Rushville,  8  N.  B.  009,  611, 
107  Ind.  502,  57  Am.  Rep.  12& 

One  who  in  his  own  person  goes  from 
bouse  to  house  with  his  goods,  and  offers 
them  for  sale,  is  a  hawker,  within  Ck)de,  9 
1735,  requiring,  a  hawker  and  peddler  to  take 
out  a  license.  Temple  ▼.  Sumner,  61  Miss. 
13,  16,  24  Am.  Rep.  616. 

The  term  in  the  act  of  April  16,  1840, 
making  it  criminal  for  any  person  to  be 
foxmd  hawking  without  a  license,  includes 
the  selling  of  groceries  from  a  canal  boat. 
Fisher  v.  Patterson,  13  Pa.  (1  Harris)  335, 
836. 

Whoever,  except  itinerant  venders,  com- 
mercial travelers,  selling  agents,  or  dealers 
in  the  usual  course  of  business,  and  persons 
selling  by  sample  for  future  delivery,  goes 
from  town  to  town,  or  from  place  to  place 
in  the  same  town,  carrying  for  sale  or  ex- 
posing for  sale  goods,  wares,  and  merchan- 
dise, shall  be  deemed  a  hawker  or  peddler, 
within  the  meaning  of  the  chapter  relating 
to  itinerant  merchants,  hawkers,  and  ped- 
dlers. Rev.  Laws  Mass.  1902,  p.  598^  c.  565, 
113. 

Buyiiic  or  ezolianginc  coods. 

A  hawker  primarily  means  one  who  sells, 
and  one  who  buys  produce  from  licensed 
hucksters  in  a  certain  county,  to  sell  again 
at  retail  in  another,  is  not  a  hawker  in  the 
former,  within  the  terms  of  the  statute  re- 
lating to  hawking.  Lebanon  County  v.  Kline, 
2  Pa.  CJo.  Ct.  R.  621,  622. 

A  hawker,  within  Act  March  27,  1848, 
forbidding  any  person  from  selling  goods  as 
a  hawker,  is  one  who  goes  about  with  goods, 
making  sales;  and  it  is  not  a  violation  of 
the  act  to  travel  from  farm  to  farm,  ex- 
changing the  goods  of  a  merchant  for  farm 
produce,  but  taking  orders  for  goods  while 
traveling  through  the  country,  and  after- 
wards delivering  the  goods  and  taking  pay, 
is  a  violation  of  the  statute.  Commonwealth 
V.  Bdson,  2  Pa.  Co.  Ct  R.  377,  379. 

OanTasser  of  books. 

Canvassers  of  books  or  publications  on 
the  street,  or  from  house  to  house,  taking 
orders  for  future  delivery,  are  not  hawkers, 
within  the  meaning  of  the  statute  authorizing 
Tillages  to  license,  regulate,  etc.,  hawkers 
and  peddlers.  Emmons  v.  City  of  Lewis^ 
town,  24  N.  E.  58,  59, 132  111.  380. 

Ttoeml  meroliant. 

"Hawker,"  as  used  in  Act  1893,  requir- 
ing hawkers  and  peddlers  of  goods  to  pay  a 
license  fee,  means  an  itinerant  trader,  who 
carries  goods  through  the  streets  from  town 
to  town  and  from  place  to  place,  But  does 
not  apply  to  local  merchants  who  carry  a 


stock,  and  at  their  store  take  orders  for  sew- 
ing machines,  and  deliver  them  in  the  coun- 
try through  their  agents,  and,  while  in  the 
country,  filling  orders,  occasionally  sell  from 
the  delivery  wagon  a  new  machine,  or  an 
old  one  taken  in  trade.  Alexander  v.  Green- 
ville County,  27  S.  B.  469,  49  S.  C.  527. 

"Hawker,"  as  used  in  a  city  ordinance 
requiring  hawkers^  peddlers,  and  itinerant 
venders  of  merchandise  to  obtain  a  license, 
cannot  be  construed  to  include  one  driving 
a  grocer's  wagon  to  the  grocer's  customers, 
taking  their  orders,  and  afterwards  delivei> 
ing  the  goods  ordered;  he  not  selling  or  de- 
livering goods  in  any  other  way.  Hewson 
V.  Inhabitants  of  Township  of  Bnglewood, 
27  Atl.  904,  55  N.  J.  Law  (26  Vroom)  522, 
21  L.  R.  A.  730. 

Peddler  synonymous. 

"Hawker,"  as  formerly  defined,  was  an 
itinerant  trader,  who,  like  a  peddler,  carried 
his  goods  with  him  for  sale,  but  also  at- 
tracted attention  by  public  outcry  or  placard 
or  exposure.  Now,  however,  the  terms  "ped- 
dler" and  "hawker"  are  considered  equiva- 
lent and  synonymous,  and  are  so  used  in  an 
ordinance  licensing  the  vocation  of  hawker 
or  peddler.  Kennedy  v.  People,  49  Pac.  373, 
375,  9  Colo.  App.  490.  See,  also,  Emmons 
V.  City  of  Lewistown,  24  N.  B.  58,  59,  132  III. 
380,  8  L.  R.  A.  328,  22  Am.  St  Rep.  540. 

The  words  "hawkers"  and  **peddlers" 
are  used  synonymously  and  interchangeably 
In  Acts  1895.  c.  4322,  $  9,  subd.  11,  requir- 
ing hawkers  and  peddlers  to  pay  a  certain 
license;  and  the  terms  Include  such  persons 
as  are  ordinarily  and  popularly  understood 
to  be  such;  the  clause  defining  a  peddler  to 
be  an  unlicensed  traveling  peddler,  who  shall 
bargain  and  sell,  etc.,  not  being  intended  to 
limit,  define,  or  restrict  the  meaning  of  the 
words  "hawkers"  and  "peddlers,"  but  only 
to  class  as  peddlers  certain  dealers  not  In- 
cluded within  the  popular  and  ordinary  mean- 
ing of  those  words.  Chief  Justice  Shaw  in 
the  case  of  Commonwealth  v.  Ober,  66  Mass. 
(12  Cush.)  493,  says  that  "the  leading,  prima- 
ry idea  of  a  hawker  and  peddler  is  that  of  an 
itinerant  or  traveling  trader,  who  carries 
goods  about  in  order  to  sell  them,  and  who 
actually  sells  them  to  purchasers,  in  con- 
tradistinction to  a  trader  who  has  goods  for 
sale,  and  sells  them  in  a  fixed  place  of  busi- 
ness. Superadded  to  this,  though  perhaps 
not  essential,  by  a  hawker  is  generally  un- 
derstood one  who  not  only  carries  goods  for 
sale,  but  seeks  for  purchasers  either  by  out- 
cry, which  some  lexicographers  conceive  as 
intimated  by  the  derivation  of  the  word,  or 
by  attracting  notice  and  attention  to  them 
as  goods  for  sale  by  actual  exhibition  or  ex- 
posure of  them  by  placards  or  labels,  or 
by  conventional  signals,  like  the  sound  of  a 
horn  for  the  sale  of  fish."    It  is  there  admit- 
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ted,  howeyer,  that  the  distinction  drawn  la 
not  essential,  and  all  of  the  standard  dic- 
tionaries to  which  we  liaye  access  give  one 
definition  of  the  word  *'peddler"  as  a  hawker, 
and  vice  versa.  So,  in  many  definitions  of 
the  term  by  the  courts  and  text  writers,  the 
words  are  regarded  as  anonymous,  when 
undefined  by  statute.  Hall  y.  State,  23  South. 
119,  121,  39  Fla.  637  (citing  Bish.  St  Crimes, 
9  1074;  Fisher  ▼.  Patterson,  13  Pa.  [1  Har- 
ris] 336;  City  of  South  Bend  y.  Martin,  142 
Ind.  31,  41  N.  B.  316,  29  L.  R.  A.  531;  Emert 
y.  State  of  Missouri,  15  Sup.  Ct  367,  156  U. 
S.  296,  39  L.  Ed.  430). 

The  words  "peddler"  and  "hawker"  hare 
a  settled  meaning,  independently  of  statu- 
tory definition.  The  former  is  an  itinerant 
trader — ^a  person  who  sells  small  wares, 
which  he  carries  with  him  in  trayellng  about 
from  place  to  place — ^while  the  latter  is  also 
a  trader  who  goes  from  place  to  place,  or 
along  the  streets  of  a  town,  selling  the  goods 
which  he  carries  with  him,  although  it  is  gen- 
erally understood  from  the  word  that  a 
hawker  seeks  for  purchasers  either  by  out- 
cry, as  the  derivation  of  the  word  would 
seem  to  indicate,  or  by  attracting  notice  and 
attention  to  the  goods  as  being  for  sale,  by 
actual  exposure  or  exhibition  of  them,  by 
cards  or  labels,  or  by  conventional  signals 
or  signs.  Clements  v.  Town  of  Casper,  4 
Wyo.  494,  600,  35  Pac.  472. 

Pioture  acent. 

An  agent,  in  delivering  portraits  which 
his  principal  manufactured  under  contracts 
requiring  their  delivery  in  frames, 'sold  the 
frames  to  the  portrait  buyers;  the  option  to 
purchase  being  given  them  by  the  contracts. 
He  did  not  sell  them  to  others  than  portrait 
buyers,  or  go  anywhere  to  sell  them  except 
where  he  had  to  deliver  portraits.  Held, 
that  he  was  not  within  Act  1893,  requiring 
hawkers  and  peddlers  of  goods  to  pay  a  li- 
cense fee.  State  v.  Coop,  30  S.  B.  609,  52 
■  S.  C.  508,  41  L.  R.  A.  501. 

EUiwking  is  the  offering  of  goods  for 
sale  in  the  streets  by  outcry,  and  includes 
the  soliciting  of  orders  for  pictures  and 
frames.  City  of  South  Bend  v.  Martin,  41 
N.  B.  315,  317,  142  Ind.  31,  29  L.  R.  A.  531. 

Sewins  maohlne  agent. 

*'A  hawker  is  an  itinerant  trader  who 
goes  from  place  to  place  and  from  house  to 
house,  carrying  for  sale  and  exposing  to  sale 
the  goods,  wares,  and  merchandise  which  he 
carries.  He  generally  deals  in  small  and 
cheap  articles,  such  as  he  can  conveniently 
carry  in  a  cart  or  on  hla  person."  The  term 
does  not  include  a  sewing  machine  agent 
who  goes  from  place  to  place,  exhibiting  a 
sample  machine,  and  soliciting  orders  to  be 
filled  by  the  company,  and  delivering  on  con- 
ditional contracts  of  sale  the  machines  sent 
him  on  such  order,  though  occasionally  he 


fills  an  Older  by  Immediate  deUvery  of  the 
sample,  and  though  once  he  makes  an  abso- 
lute sale.  Commonwealth  r,  Fammn;  U^ 
Mass.  267.  270. 

The  term  "hawk^'  inclndes  a  sewln^r 
machine  agent  who  solicits  orders,  and  at 
the  same  time  offers  for  sale,,  and  sells  and 
delivers,  the  sample  machine  whicli  lie  car- 
ries with  him.  Emert  v.  State  of  MiSBOurU 
16  Sup.  Ct  367,  369,  166  U.  &  296,  39  U 
Bd.  430. 

Slnsle  sl&ipiaent. 

A  hawker  and  peddler  is  one  wbo  travels 
from  town  to  town,  or  from  plantation  to 
plantation,  carrying  to  sell,  or  exposins  to 
sale,  goods,  wares,  and  merchandise.  A.  sin- 
gle shipment  of  goods  regularly  consigrned 
to  a  certain  firm  by  the  owner,  and  sold  by 
the  latter  or  by  the  firm  for  the  nse  and 
benefit  of  the  former,  is  not  hawking  and 
peddling,  within  the  meaning  of  a  statute 
licensing  hawkers  and  peddlers.  State  v. 
Belcher  (S.  C.)  1  McMul.  40,  41. 

Solioitor  of  orders  for  goods. 

The  term  "hawker,"  as  used  In  Ijaws 
1897,  c.  76,  §  1,  providing  that  no  person 
shall  do  any  business  as  a  hawker  -without 
a  license,  cannot  be  construed  to  include  a 
person  who  solicited  orders  for  his  employ- 
ers— ^a   firm   having  a  permanent  place  of 
business  in  the  state — ^and  subsequently  de- 
livered the  goods  thus  ordered;   he  making 
no  sales  on  his  own  account,  and  carrying 
no  goods  about  with  him  for  sale.    State  v. 
•Wells,  46  Atl.  144,  69  N.  H.  197.  48  L.  B. 
A.  99.     It  does  not  include  one  wbo  goes 
about  the  village,  carrying  samples,  and  tak- 
ing orders  for  a  nonresident  firm.     Village 
of  Cerro  Gordo  v.  Rawlings,  25  N.  B.  1006, 
135  111.  36;  Clements  v.  Town  of  Casper,  35 
Pac.  472,  474,  4- Wyo.  494;   Martin  t.  Town 
of  Rosedale,  29  N.  B.  410,  411,  130  Ind.  109. 
It  includes  one  going  from  house  to  house, 
offering  goods  for  sale  at  retail  to  individ- 
uals not  dealers  in  such  commodities,  wheth- 
er the  goods  be  carried  along  for  delivery 
personally,  or  whether  the  sales  are  made  for 
future  delivery.     Graffty  v.  City  of  Rush- 
ville,  8  N.  B.  609,  611,  107  Ind.  502,  67  Am. 
Rep.  128. 

The  term  **peddler  or  hawker,"  in  a  vil- 
lage ordinance  requiring  the  licensing  of 
peddlers  or  hawkers,  does  not  include  a  dod- 
resident  merchant  tailor  exhibiting  samples 
of  cloth,  and  taking  orders  for  suits  of  cloth- 
ing to  be  made  and  delivered  afterward. 
Radebaugh  v.  Plain  City,  11  Ohio  Dec.  612; 
613. 

• 
Xioasins  goods  with  option  to  pvroliAiS. 

Within  the  meaning  of  a  statute  ^eQ1ll^ 
ing  hawkers  and  peddlers  to  produce  prooi 
of  good  moral  character  and  pay  a  liceDse 


HAY 


3223 


HAZARD 


fee,  one  who  went  about  renting  docks  for 
the  term  of  13  months,  at  the  rent  of  26 
cents  per  week,  or  $13  for  the  term — ^the 
lease  providing  that  the  lessee  at  any  time 
during  the  term  could  purchase  the  clock 
for  the  price  of  $13,  and  be  allowed  all  rents 
tM  a  credit  on  such  purchase — ^is  a  hawker. 
Such  lease  was  merely  a  subterfuge,  the 
real  transaction  being  a  sale.  Common- 
wealth V.  Harmel,  166  Pa.  89»  94.  80  Atl. 
1036,  1037,  27  L.  B.  A.  38a 

HAY. 

"Hay**  is  a  generic  term,  and  covers  all 
kinds  of  hay,  so  that  an  interstate  conunerce 
rate  for  hay  prevents  a  contract  at  a  differ- 
ent rate  for  the  transportation  of  old  hay; 
the  single  term  "hay"  Including  every  vari- 
ety of  the  article,  without  regard  to  its  age. 
Missouri,  K.  &  T.  Ry.  Ga  v.  Bowles,  40  B. 
W.  899,  901,  1  Ind.  T.  250. 

"Hay**  is  defined  to  be  grass  cut  and 
dried  for  fodder;  grass  prepared  for  preser- 
vation. Citing  Webster.  Hence  wild  prairie 
grass  Is  not  hay  until  cut  and  raked,  which 
Involve  labor,  and  in  such  sense  is  a  product 
of  labor,  within  the  lien  law.  Emerson  v. 
Hedrick,  42  Ark.  263,  265. 

In  Reg.  V.  Good,  17  Ont.  725,  It  Is  said 
that  the  word  "hay"  does  not  Import  whether 
it  was  hay  from  natural  grass,  or  from  grass 
sown  and  cultivated.  The  census  shows  that 
six  out  of  every  seven  tons  of  hay  cut  in 
the  state  are  cultivated  grass,  only  one-sev- 
enth being  natural  grass.  Hay  is  not  culti- 
vated like  cotton,  any  more  than  wheat  is 
cultivated  in  the  sense  that  corn  is;  but  the 
court  could  not  therefore  lay  down  the  prop- 
osition that  either  wheat  or  hay  is  not  a  cul- 
tivated crop,  it  appearing  that  the  great  bulk 
of  hay  is  in  fact  cultivated.  State  v.  Crook, 
44  S.  B.  82,  33,  132  N.  C.  1063. 

Gvass  syBonymoiis. 

"Hay"  means  grass  that  has  been  cut 
and  dried  for  fodder,  but,  where  a  com- 
plaint speaks  of  hay  as  growing  on  land,  the 
complaint  will  not  be  held  insufiScieni  as 
not  alleging  the  destruction  of  the  grass. 
Baumgartner  v.  Sturgeon  River  Boom  Co., 
79  N.  W.  566,  567,  120  Mich.  321. 

The  term  "hay"  means  the  flora  of  a 
meadow  after  it  Is  severed,  and  is  therefore 
distinguished  from  the  term  "grass,"  which 
Is  the  hay  before  it  Is  severed  and  cured. 
An  allegation,  however,  In  an  action  for  the 
conversion  of  grass  and  hay,  did  not  neces- 
sarily import  a  Joinder  of  two  causes  of  ac- 
tion, one  relating  to  real  estate  and  the  other 
to  personalty,  since  cases  may  arise  where 
even  before  severance  grass  belongs  to  per- 
sons other  than  the  owner  of  a  fee,  or  even 
the  owner  of  a  possessory  estate  therein, 
which  ownership  may  depend  on  contract 
Reed  v.  McRlll,  59  N.  W.  775,  41  Neb.  206. 


Under  a  statute  declaring  it  to  be  arson 
to  willfully  bum  "any  grain,  grass,  or  herb- 
age growing  or  standing  in  a  field,"  an  in- 
dictment for  burning  haystacks  Is  good.  Hay 
is  but  grass  cut  and  cured  for  fodder,  and  so 
the  words  "grass  standing  in  the  field"  may 
well  Include  haystacks.  State  v.  Harvey,  42 
S.  W.  938,  939,  141  Mo.  843. 

HATSTAOKS. 

Haystacks  are  included  in  the  provisions 
of  a  statute  making  the  burning  of  grass 
standing  in  the  field  arson.  State  v.  Harvey, 
42  S.  W.  938,  939,  141  Mo.  842. 

HAYWARD. 

A  hayward  Is  an  ofllcer  regularly  ap- 
pointed to  impound  stray  cattle.  Adams  t. 
Nichols  (Yt)  1  Aik.  816,  3ia 

HAZARD. 

See  "Moral  Etazard.** 

To  engage  in  a  wager  of  any  kind  Is  a 
hazard,  within  the  meaning  of  that  word  as 
used  in  Ky.  St  I  1977,  subjecting  to  fine 
one  who  shall  engage  in  any  hazard  or  game 
on  which  money  is  bet,  won,  or  lost  Cheek 
V.  Commonwealth,  37  S.  W.  152,  100  Ky.  1. 

The  word  "hazard,"  in  its  direct  philo- 
logical sense,  means  chance,  luck,  or  acci- 
dent, rather  than  mere  uncertainty  or  con- 
tingency. But  the  word,  in  a  statute  au- 
thorizing a  suit  for  restitution  by  any  person 
who  has  paid  money  lost  on  any  game,  haz- 
ard, or  sport,  does  not  include  an  election 
bet  In  view  of  the  fact  that  a  subsequent 
clause  of  the  statute  authorizes  a  like  action 
by  a  bettor  on  any  game,  sport  or  pastime 
against  a  depositor  for  money  staked  and 
unpaid  to  the  winner,  as  the  word  "hazard" 
Is  to  be  understood  ejusdem  generis,  as  im- 
porting some  chance  or  risk,  like  its  associ- 
ate terms,  "game,"  "sport"  or  "pastime," 
which  have  been  construed  not  to  apply  to 
money  staked  on  the  event  of  an  election. 
Graves  v.  Ford,  42  Ky.  (3  B.  Mon.)  113,  114. 

The*  terms  "bet  hazard,  and  wager,"  ap- 
plied to  the  result  of  an  election,  include  the 
act  of  selling  property  for  more  than  Its 
value,  payable,  or  not  upon  the  contingency 
of  the  result  of  the  election.  Somera  v.  State, 
37  Tenn.  (5  Sneed)  43a 

As  risk. 

Under  a  provision  that  a  fire  policy  shall 
be  void  if  the  hazard  is  increased  without 
the  consent  of  the  company  in  writing,  the 
policy  is  not  voided  by  an  Increase  in  the 
risk  caused  by  explosives  kept  in  an  adjoin- 
ing house,  not  under  the  control  of  the  In- 
sured, since  the  language,  "hazard  is  In- 
creased without  the  consent  of  the  company 
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In  writing/'  should  be  constrned  as  only  ap- 
plying to  the  insured  premises,  or  the  prop- 
erty under  the  control  of  the  insured.  State 
Ins.  Oo.  of  Des  Moines  y.  Taylor,  24  Pac.  833, 
336»  14  Ck>lo.  499,  20  Am.  St  Rep.  281. 

The  mutual  hazards  assumed  by  parties 
when  they  enter  into  a  partnership  relation, 
and  which  qualify  the  terms  of  partnership 
agreements,  Includes  sickness,  which  is  the 
act  of  God,  temporary  absence,  or  death,  or 
other  casualties.  Hart  v.  Myers,  12  N.  Y. 
Supp.  140,  141,  25  Abb.  N.  O.  478. 

HAZARDOUS. 

See  "Not  More  Hazardous.** 

"Hazardous/*  as  used  in  a  statute  au- 
thorizing a  board  of  health  to  abate  nui- 
sances^ sources  of  foulness,  or  causes  of  sick- 
ness hazardous  to  the  public  health,  means 
simply  dangerous  or  perilous.  Butterfoss  y. 
Board  of  Health  of  City  of  Lambertyille,  40 
N.  J.  Bq.  (18  Stew.)  325,  330. 

Within  the  meaning  of  a  statute  author- 
izing boards  of  health  to  abate  nuisances 
hazardous  to  the  public  health,  a  fat  render- 
ing factory,  by  the  odors  from  which  more 
than  a  dozen  individuals  living  in  the  vi- 
cinity were  made  sick  at  their  stomachs  or 
nauseated,  one  being  sick  for  two  days; 
another  lost  his  appetite,  and  on  several  oc- 
casions was  unable  to  eat  his  meals;  one  man 
felt  so  ill  that  he  was  obliged  to  quit  his 
work;  others  refused  to  work  because  of  the 
stench;  and  a  number  of  families  were 
obliged  to  stay  indoors  and  close  their  win- 
dows to  protect  themselves  from  the  odors — 
constitutes  a  hazard  to  the  public  health 
which  justified  the  abatement  of  such  nui- 
sance. Board  of  Health  of  Hamilton  Tp.  v. 
Neidt  (N.  J.)  19  Atl.  818,  320. 

An  appropriation  to  a  more  hazardous 
use,  within  the  meaning  of  a  fire  policy  on 
property  as  part  of  a  manufactory  of  wool 
carpets,  is  not  shown  by  the  fact  that  the 
making  of  blankets  is  substituted  for  the 
making  of  carpets  by  the  factory,  as  the 
factory  remains  a  woolen  mill.  Smith  v. 
Mechanics*  &,  Traders'  Fire  Ins.  Co.,  32  N.  Y. 
399,  403. 

The  terms  "hazardous*'  and  "extrahaz- 
ardous," as  used  in  an  insurance  policy  au- 
thorizing the  insured  premises  to  be  used  for 
hazardous  and  extrahazardous  purposes,  have 
no  technical  meaning,  and  must  be  taken  in 
their  ordinary  and  popular  meaning,  of  dan- 
gerous and  '  extradangerous,  and,  if  unre- 
stricted by  other  clauses,  would  authorize  the 
occupancy  of  such  premises  for  a  business 
in  which  benzine  and  gasoline  are  kept 
Russell  T.  Manufacturers*  &  Builders*  Fire 
Ins.  Co.,  52  N.  W.  906,  907,  50  Minn.  409. 

As  the  term  '^hazardous"  is  used  In  a 
fire  policy  describing  the  goods  as  hazardous, 


it  does  not  Include  extrahazardous  or  spe- 
cially hazardous,  as  such  terms  are  used  to 
designate  different  classes  of  goods.  PlJidar 
V.  Ck}ntlnental  Ins.  Go.,  88  N.  Y.  364,  365.  97 
Am.  Dec.  796. 

HAZARDOUS  CONTRAOT. 

See  "Aleatory  Contract** 

HE. 

The  use  of  the  pronoun  "he**  in  a  note* 
mortgage,  and  certificate  of  sale  can  have 
little,  if  any,  greater  effect  than  to  raise 
a  suspicion  that  the  person  referred  to  was 
a  male,  and  not  a  female.  Bemlaud  v. 
Beecher,  11  Pac.  802,  804,  71  CaL  S8. 

The  word  *'he,**  in  Taylor's  St  c  119,  SI 
31-33,   authorizing  the  admission   of    attor- 
neys in  circuit  courts,,  and  giving  tbe  right 
to  persons  so  admitted  to  practice    in   all 
courts  except  the  Supreme  Court,  but  pro- 
viding that,  to  entitle  any  one  to  practice  in 
the  latter  court,  he  shall  be  licensed  by  order 
of  this  court,  is  not  to  be  construed  as  apply- 
ing to  females  as  well  as  males,  notwith- 
standing the  statutory  rule  of  construction 
that  words  of  the  masculine  gender  may  be 
applied  to  females  unless  such  construction 
is  inconsistent  with  the  manifest  intention 
of  the  Legislature,  in  view  of  the  unirersal 
exclusion  of  females  from  the  bar  by  the 
common  law,  and  in  the  absence  of   any 
other  evidence  of  a  legislative  intent  to  re- 
quire their   admission.    In   re   Goodell,    39 
Wis.  232,  241,  20  Am.  Rep.  42. 

Under  St  5  &  6  W.  IV,  c  76,  f  9,  re- 
quiring that,  before  a  person  be  put  on  the 
burgess  list  of  a  borough,  "he  shall  have  paid 
certain  rates,''  the  payment  must  have  been 
by  the  party's  own  act  It  was  not  sutli- 
cient  that  another  person,  without  his  au- 
thority, paid  the  rate  for  him.  Beg.  v. 
Bridgenorth,  10  Adol.  &  B.  06,  €& 

The  pronoun  "he,"  when  used  in  th» 
Penal  Code,  includes  a  female  as  well  as  a 
male,  unless  there  is  some  express  declara- 
tion to  the  contrary.  Pen.  Code  Tex.  1895, 
arts.  21,  22. 

The  word  "he,"  when  used  in  the  reve- 
nue act,  includes  male,  female,  company 
corporation,  firm,  society,  singular  or  plural 
number.  Hurd's  Rev.  St  III.  1901,  p.  14d3, 
c.  120,  9  292,  subd.  7. 

When  the  word  "he"  or  •*his*'  occurs 
in  the  title  relating  to  education,  referring  to 
either  the  members  of  the  city  board  of  di- 
rectors, county  superintendents  of  common 
schools,  city  superintendents,  directors, 
clerks,  state  board  of  education,  or  other 
school  officers,  it  shall  be  understood  to^ 
mean  also  "she"  or  "her."  Ballinger's  Ana 
Codes  &  St  Wash.  1897,  |  2462. 
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HEAD. 

Gblef ;  leading;  principal;  the  upper  part 
or  principal  source  of  a  stream.  Black,  Law 
Diet. 


CHAIR. 

A  bead  chair  is  a  part  of  a  block  switch — 
a  device  used  in  railroading  by  which  the 
footinss  of  the  ends  of  the  two  stationary 
rails  are  covered.  This  device  is  about  8 
inches  wide  and  15  Inches  long,  and  is  laid 
parallel  with  the  tie.  Between  the  rails  this 
head  chair  presents  a  convex  surface,  which 
rises  to  a  point  two  inches  below  the  sur- 
face of  the  rails.  This  device  prevents  the 
blocking  from  reaching  the  ends  of  the  rails, 
leaving  a  space  of  about  two  inches  and  a 
quarter  which  is  unblocked.  The  head  chairs 
in  common  use  are  made  of  iron,  with  a  flat 
surface,  and  are  so  constructed  as  not  to  In- 
terfere with  or  prevent  the  furring  of  the 
rails.  Eastman  v.  Lake  Shore  &  M.  8.  B. 
Co.  (Mich.)  eO  N.  W.  309,  810. 

HEABMOKET. 

"Head  money"  is  but  another  term  for 
bounty,  which  the  act  of  April  23,  1800,  $  7, 
proTldes  shall  be  paid  for  each  person  on 
board  any  ship  of  an  enemy  at  the  commence- 
ment of  an  engagement  which  shall  be  sunk 
or  destroyed  by  any  ship  or  vessel  belonging 
to  the  United  States,  of  equal  or  Inferior 
force:  the  same  to  be  divided  among  the 
officers  and  crew  in  the  same  manner  as 
prize  money.  It  is  not  a  prize,  under  the 
law,  but  a  gratuity  which  the  government 
has  promised  to  distribute,  under  the  direc- 
tion of  the  Secretary  of  the  Navy,  in  the  same 
manner  as  prize  money  is  distributed.  In  re 
Farragut,  7  D.  C.  94,  97. 

HEAD  OF  BUREAU. 

The  term  as  used  in  Laws  1873,  c.  835, 
p.  491,  which  gives  to  the  commissioners  of 
the  fire  department  of  the  city  of  New  York 
power  to  remove  certain  officers  from  office, 
except  the  heads  of  bureaus  or  regular  clerks, 
does  not  Include  a  superintendent  of  tele- 
graph in  the  fire  department  People  v. 
Board  of  Fire  Oom'n  of  City  of  New  York, 
88  N.  Y.  149,  151. 

HEAD  OF  COBPOBATIOK. 

The  California  process  act  declares  that 
the  summons  in  a  suit  against  a  corpora- 
tion may  be  served  on  the  president  or  other 
head  of  the  corporation.  Held,  that  where  a 
city  charter  declared  that  the  president  of 
the  board  of  trustees  should  be  the  governor 
of  the  city,  and  that  he  should  be  the  gen- 
eral executive  officer  of  the  city  government, 
bead  of  the  police,  and  general  executive 
head  of  the  city,  the  president  of  such  board 


was  the  president  or  other  head  of  the  cor- 
poration, within  the  meaning  of  such  pro- 
cess act,  and  was  the  proper  person  to  be 
served  with  summons  thereunder  in  a  suit 
against  the  city.  City  of  Sacramento  v. 
Fowle,  88  U.  8.  (21  Wall.)  119,  122,  22  L.  Bd. 
592. 

HEAD  OF  DEPARTMENT. 

Heads  of  principal  department,  see  "Prin- 
cipal Department*' 

"Heads  of  departments,"  as  used  in 
Const  art  2,  $  2,  providing  that  Congress 
may  by  law  invest  the  appointment  of  such 
Inferior  officers  as  they  think  proper  in  the 
President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  the  departments,  means  mem- 
bers of  the  Cabinet  United  States  v.  Mouat, 
8  Sup.  Ct  505.  506,  124  U.  S.  803,  31  L.  Bd. 
463. 

A  city  charter  providing  that  every  head 
of  a  department  and  person  in  the  section 
named,  except  as  otherwise  provided,  should 
hold  his  office  for  the  term  of  six  years — the 
terms  of  office  of  all  such  heads  of  depart- 
ments and  persons  to  commence  on  the  1st 
day  of  May — means  every  head  of  depart- 
ment and  person  in  the  section  named,  ex- 
cept as  therein  otherwise  provided.  Gilroy 
V.  Smith,  5  N.  Y.  Supp.  784,  787. 

The  commissioner  of  pensions  is  not  a 
head  of  a  department,  within  the  Constitu- 
tion, prescribing  by  whom  officers  of  the 
United  States  shall  be  appointed.  United 
States  V.  Germaine,  99  U.  S.  508,  511,  25  L. 
Bd.  482;  United  States  v.  Van  Leuven  (U. 
S.)  62  Fed.  62,  65. 

HEAD  OF  A  FAMII.T. 

As  to  what  constitutes  family,  in  the 
phrase  ''head  of  family,"  see  "Fam- 
ily." 

The  bead  of  a  family  is  a  person  in 
charge  of  a  family,  which  is  a  collective  body 
of  persons  living  in  one  house  under  ooe 
head  or  management  The  relations  between 
them  must  be  of  a  permanent  and  domestic 
character,  not  that  of  those  abiding  tem- 
porarily together  as  strangers.  The  head  of 
a  family  need  not  necessarily  be  a  husband 
or  father,  but  may  be  any  person  who  has 
charge  or  manages  the  affairs  of  the  col- 
lective body  residing  together.  Duncan  v. 
Frank,  8  Mo.  App.  286,  289. 

"The  head  of  a  family  primarily  is  the 
husband  or  father.  One  may  be  such  head, 
however,  without  being  either.  Thus  a  moth- 
er may  become  such  upon  the  death  of  the 
husband.  So  a  son  having  mother,  brothers, 
and  sisters,  or  either,  depending  on  him  for 
a  support  and  living,  in  a  household  which 
he  controls,  might  be  such  head;  and  yet  In 
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each  case  he  must,  for  the  purpose  of  this 
inquiry,  stand  In  the  place  of  a  father- 
he  must  be  the  master,  In  law,  of  the  family." 
The  term  Is  thus  used  In  a  statute  creating 
exemptions  In  favor  of  a  head  of  a  family. 
Per  Wright,  J.,  In  Whalen  ▼.  Gadman,  11 
Iowa,  226,  227. 

A  statute  requiring  a  Juror  to  be  the 
head  of  a  family  means  one  In  a  position  to 
exercise  some  degree  of  authority  or  control 
oyer  the  conduct  and  means  of  support  of 
a  person  or  persons  who  live  with  him,  and 
who  look  to  him  for  guidance  and  support 
Bven  the  relations  of  parents  and  son  may 
be  such  as  to  place  the  son  at  the  head  of 
the  family.  This  relation  would  subsist  If 
his  parents  lived  with  him,  and  looked  to 
and  depended  on  him  for  support.  Territory 
Y.  Lopez,  2  Pac.  364,  365,  8  N.  M.  (Johns.) 
104. 

''Head  of  a  family,"  as  used  in  Code,  § 
8072,  which  provides  that,  when  a  decedent 
leaves  a  widow,  all  personal  property  which 
In  his  hands,  as  the  head  of  a  family,  would 
be  exempt  from  execution,  shall  be  set 
apart  as  her  property  in  her  own  right,  and 
be  exempt  as  in  the  hands  of  the  decedent, 
means  one  upon  whom  a  family  depends  for 
support;  but,  In  order  to  constitute  one  the 
head  of  a  family,  he  must  actually  support 
it.  A  mere  legal  liability  for  the  support  of 
one's  wife  would  not  constitute  one  the  head 
of  a  family.  There  must  exist  the  family  re- 
lation. Linton  v.  Crosby,  9  N.  W.  311,  812, 
56  Iowa,  386,  41  Am.  Rep.  107. 

The  phrase  "head  of  a  family,*'  when 
used  in  statutes,  shall  Include  any  person 
who  has  charge  of  chifdren,  relatives,  or 
others  living  with  such  person.  Gen.  St 
Kan.  1901,  |  7342,  subd.  29. 

The  phrase  **head  of  a  family,"  as  used 
In  the  chapter  relating  to  homesteads,  in- 
cludes within  its  meaning:  First  The  hus- 
band, when  the  claimant  is  a  married  per- 
son. Second.  Every  person  who  has  residing 
on  the  premises  with  him  or  her,  and  under 
his  care  and  maintenance,  either  (1)  his  or 
her  minor  child,  or  the  minor  child  of  his 
or  her  deceased  wife  or  husband;  (2)  a  minor 
brother  or  sister,  or  the  minor  child  of  a 
deceased  brother  or  sister;  (3)  a  father,  moth- 
er, grandfather,  or  grandmother;  (4)  the  fa- 
ther or  mother,  grandfather  or  grandmother, 
of  a  deceased  husband  or  wife;  (5)  an  un- 
married sister,  or  any  other  of  the  relatives 
mentioned  in  this  section  who  have  attained 
the  age  of  majority,  and  are  unable  to  take 
care  of  or  support  themselves.  Cobbey's 
Ann.  St  Neb.  1903.  9  6214;  Civ.  Code  Gal. 
1908,  I  1261;  Civ.  Code  Mont  1895,  9  1694. 
A  like  definition  is  given  In  Civ.  Code  Idaho 
1901,  §  2494,  and  Ballinger's  Ann.  Codes  & 
St  Wash.  1897,  9  5238,  except  that  it  is 
there  provided  that  the  phrase  includes,  also, 
the  wife,  when  the  claimant  Is  a  married 
person.    Bev.  Codes  N.  D.  1899,  |  8625,  and 


Rev.  St  Utah  1898,  |  1164,  add  "but  In  no 
case  are  both  husband  and  wife  entitled  each 
to  a  homestead." 

Under  a  statute  providing  that  a  home- 
stead may  be  selected  "by  any  head  of  a 
family,"  and  declaring  that  the  phrase  "head 
of  a  family"  shall  include  the  husband,  when 
the  claimant  is  a  married  person,  and  that 
the  husband  or  other  head  of  a  family  must 
execute  and  file  with  the  recorder  a  declara- 
tion containing  a  statement  showing  that 
the  person  making  it  is  the  head  of  a  family, 
the  statement  In  such  a  declaration  that  the 
party  making  it  is  the  head  of  a  family  is 
sufficient,  and  he  need  not  state  that  he  is 
married,  or  who  were  the  members  of  his 
family.  Security  Loan  &  Trust  Co.  y.  Eauff- 
man,  41  Pac.  467,  468»  108  Gal.  214. 

Father  with  widowed  daufi^htev. 

A  father  who  has  living  in  his  house 
with  him  a  widowed  daughter  and  her  infant 
children  is  the  head  of  a  family,  within  the 
homestead  laws,  allowing  a  homestead  to  the 
head  of  a  family.  Blackwell  v.  Broughton, 
56  Ga.  390,  89L 

OnarOiaa. 

A  guardian  of  one  minor  child  is  the 
head  of  such  a  family  of  minor  children,  un- 
der the  Constitution  and  laws^  as  will  entitle 
him  to  the  homestead.  Rountree  ▼.  Dennard, 
59  Ga.  629,  630,  27  Am.  Rep.  40L 

As  householdev. 

The  head  of  a  family,  within  the  home- 
stead exemption  statute,  is  a  householder  or 
person  on  whom  other  members  of  the  house- 
hold are  dependent  for  support,  or  to  whom 
such  householder  owes  a  duty.  Brokaw  t. 
Ogle,  48  N.  B.  394,  897,  170  111.  115. 

In  the  Constitutional  provision  that 
every  householder  or  head  of  a  family  shall 
be  entitled  to  claim  an  exemption,  the  terms 
''householder"  and  "head  of  a  family"  are 
convertible,  and  employed  as  explanatory 
one  of  the  other.  Each  signifies  one  who 
provides  for  a  family;  one  who  keeps  house 
with  his  family;  a  master  or  a  mistress  of 
a  dwelling  house.  In  Calhoun  y.  Williams 
(Va.)  32  Grat  18,  34  Am.  Rep.  759,  the  term 
"householder"  was  held  to  signify  one  who 
occupies  such  a  relationship  towards  per- 
sons living  with  him  as  to  entitle  them  to  a 
legal  or  moral  right  to  look  to  him  for  sup- 
port. This  relation  of  dependence  and  sup- 
port constitutes  the  one  upon  whom  the  bur- 
den is  cast  the  head  of  a  family.  Oppen- 
helmer  ▼.  Myers,  39  S.  B.  218,  220,  99  VM. 
582. 

Husband  and  wife  Jointly. 

In  Washington  Territory,  by  virtue  of  ttm 
statutes  giving  the  wife  equal  control  with 
the  husband  over  the  affairs  of  the  family, 
the  husband  is  not  the  head  of  the  fkunllj. 
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but  that  position  is  held  jointly  by  the  hus- 
band and  wife.  Rosencrantz  ▼•  Territory,  5 
Pac.  805,  2  Wash.  T.  267. 

Hvibaad  dvrinc  absenee  or  separatloa 
of  wife* 

While  a  marriage  de  jure  exists,  the  hus- 
band Is  the  head  of  a  family,  within  the 
meaning  of  a  homestead  act,  though  his  fam- 
ily may  consist  only  of  a  wife  who  has  left 
him.  Gates  y.  Steele,  4  S.  W.  53,  64,  48  Ark. 
539;  Brown  ▼.  Brown's  Adm'r,  68  Mo.  388, 
39t 

A  married  man  is  the  head  of  a  family, 
within  the  homestead  act,  and  entitled  to 
homestead  exemptions  as  such,  though  his 
wife  may  have  deserted  him,  and  may  be 
residing  in  another  state,  and  he  is  liying 
In  Improper  relations  with  another  woman. 
Whitehead  ▼.  Tapp,  69  Mo.  415. 

The  term  "head  of  a  family,"  as  used 
In  exemption  statutes,  includes  a  man  whose 
wife  and  ctdldren  are  temporarily  absent 
from  the  city,  even  though  he  has  ceased  to 
keep  house.  State,  to  Use  of  Codding,  t. 
Finn,  8  Mo.  App.  261-264. 

Under  Const,  art  1,  I  14,  providing  that 
no  distinction  shall  ever  be  made  by  law 
between  resident  aliens  and  citizens  in  ref- 
erence to  the  possession,  enjoyment,  or  de- 
scent of  property,  an  alien  resident  of  the 
state,  whose  wife  and  children  still  remain 
in  England,  is  entitled  to  the  protection  of 
the  exemption  laws.  These  benefits  are  se- 
cured to  him  not  because  of  the  residence  of 
his  family,  but  his  own.  They  attach  to 
him  in  his  own  right,  as  the  head  of  a  fam- 
ily actually  residing  here.  That  his  family 
did  not  accompany  him  In  his  removal  to 
our  state  is  of  no  consequence,  so  long  as  he 
came  with  the  settled  purpose  of  abandoning 
his  residence  in  England,  and  on  his  arrival 
fixed  upon  this  state  as  his  home,  to  which 
be  intends  to  bring  them.  People  ex  rel. 
Dobson  Y.  McClay.  2  Neb.  7,  9. 

A  husband  whose  family  resides  out  of 
the  state,  and  which  he  supports,  is  never- 
theless the  head  of  a  family,  within  the  ex- 
emption laws.  Pettit  V.  Muskegon  Booming 
Co^  41  N.  W.  900,  901,  74  Mich.  214. 

Where  a  wife  moved  to  another  state, 
taking  her  children  with  her,  and  there  ob- 
tained a  divorce  from  her  husband,  and  was 
awarded  the  custody  of  the  children,  the 
husband,  while  he  continued  to  furnish  sup- 
port for  the  children,  notwithstanding  the  di- 
vorce^ was  the  head  of  a  family,  and  entitled 
to  the  benefit  of  the  exemption  law.  Roberts 
T.  MoQdy,  80  Neb.  683,  46  N.  W.  1013,  27 
Am.  St.  Bep.  426. 

Manled  aot  syBonymoiiS* 

In  a  statute  providing  for  homestead 
exemptions  and  exemptions  of  personal  prop- 
erty to  a  person  who  is  married  or  the  head 


of  a  family,  the  expressions  "married"  and 
*'head  of  a  family"  are  not  synonymous  or 
mere  equivalents  the  one  for  the  other.  All 
of  either  sex  who  are  either  married  or  the 
heads  of  families  are  entitled  to  the  exemp- 
tions, and,  where  the  homestead  belongs  to 
the  wife,  who  dies,  leaving  minor  children, 
it  becomes  the  homestead  of  such  minor 
children,  to  the  exclusion  of  the  husband's 
right  to  curtesy  during  the  minority  of  such 
children.  Thompson  v.  King,  54  Ark.  9*  11, 
14  S.  W.  925,  926. 

Nonresideiits* 

Act  1869,  relating  to  the  exemption  of 
the  wages  of  certain  persons  in  the  hands  of 
employers,  and  providing  that  the  wages  of 
laborers,  mechanics,  and  clerks  who  are  the 
heads  of  families,  in  the  hands  of  those 
by  whom  such  laborers,  mechanics,  or  clerks 
may  be  employed,  shall  be  exempt  from  the 
operation  of  attachment,  execution,  and  gar- 
nishee process,  applies  as  well  to  heads  of 
families  who  are  not  residents  of  the  state 
as  to  those  who  are  residents  of  the  state. 
Wright  V.  Chicago,  B.  &  Q.  R.  Co.,  27  N.  W. 
90,  92,  19  Neb.  175,  66  Am.  St  Rep.  747. 

Partnership. 

A  partnership  cannot  be  the  head  of  a 
family,  within  the  meaning  of  a  state  law  al- 
lowing property  of  a  certain  value  to  be  se- 
lected and  claimed  as  exempt  by  heads  of 
families.  In  re  -Lentz  (U.  S.)  97  Fed.  486, 
487;  State  ex  rel.  BllUngsley  v.  Spencer,  64 
Mo.  355,  856,  27  Am.  Rep.  244. 

A  partnership  is  a  legal,  but  not  a  social, 
entity,  and  consequently  cannot  be  regarded 
as  the  head  of  a  family,  within  the  mean- 
ing of  an  exemption  statute.  Lynch  v.  Bn- 
glehardt-Wlnnlng-Davlson  Mercantile  Co., 
96  N.  W.  524,  525,  1  Neb.  (unof .)  528. 

Two  equal  partners,  living  together  in 
the  same  house,  and  under  a  contract  that 
their  employds,  as  a  part  of  the  consideration, 
should  board  and  lodge  them  at  their  house, 
and  all — ^partners  and  employes — should  eat 
at  the  same  table,  would  not  of  itself  con- 
stitute the  family  relation,  within  the  mean- 
ing of  the  statute  requiring  jurors  to  be 
heads  of  families.  Such  relation  must  con- 
sist of  some  tie  closer  in  Its  moral  obliga- 
tion, and  of  greater  permanence  in  its  char- 
acter, than  merely  boarding  employ^  dur- 
ing the  limited  term  of  their  service;  and 
as  to  two  equal  partners  living  and  messing 
together  as  a  matter  of  convenience  and  econ- 
omy, perhaps,  in  their  business  relations,  nei- 
ther could  be  considered  the  head  of  the  oth- 
er, in  the  sense  of  the  family  relation.  Terri- 
tory V.  Lopez,  2  Pac  864,  865,  8  N.  M.  (Johns.) 
104. 

Single  person. 

A  woman  who  has  never  been  married 
and  has  no  children  is  not  a  family,  or  head 
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of  a  family,  so  as  to  be  entitled  to  bold  a 
homestead.  Woodworth  y.  Ck)mstock,  92 
Ma8&  (10  Allen)  425. 

The  term  "head  of  a  family,"  within  the 
homestead  exemption  statute,  does  not  apply 
to  an  unmarried  man  having  no  Inmate  of 
hla  house  depending  on  him,  although  he  has 
hired  servants  or  laborers  in  his  employ. 
Cochran  v.  Miller,  74  Ala.  60,  57;  Garaty  v. 
Du  Bose,  5  S.  C.  (5  Rich.)  403,  499 ;  Calhoun 
V.  McLendon,  42  Ga.  405,  406;  Calhoun  ▼. 
Williams  (Va.)  82  Grat  18,  20,  84  Am.  Rep. 
769. 

"Head  of  a  family,"  within  the  meaning 
of  the  clause  of  the  Texas  Constitution  ex- 
empting a  homestead  to  the  head  of  a  family, 
does  not  Include  an  unmarried  man  having 
orphan  children  bound  to  him  under  the  ap- 
prentice laws  of  Texas,  and  keeping  house, 
hiring  servants,  and  conducting  the  house- 
hold. In  re  Summers  (U.  S.)  23  Fed.  Cas. 
379,  880. 

The  term  "head  of  a  family,"  within  the 
meaning  of  the  statutes  of  South  Carolina 
creating  exemptions  in  favor  of  the  head  of 
a  family,  does  not  Include  an  unmarried  per- 
son who  adopts  another's  child,  and  maintains 
servants  and  a  household.  In  re  Lambson 
(U.  S.)  14  Fed.  Cas.  1047,  1048. 

Sincle  person  supporting  relatiTOS. 

An  unmarried  man  residing  with  his 
mother,  paying  the  rent  and  household  ex- 
penses, and  supporting  his  mother,  is  the 
head  of  a  family,  within  the  exemption  laws. 
State,  to  Use  of  Smythe,  v.  Kane,  42  Mo, 
App.  263,  266;  Parsons  v.  Livingston,  11 
Iowa,  104,  106,  77  Am.  Dec.  135. 

Though  a  man  supporting  his  widowed 
mother  and  sisters,  and  living  with  them,  is 
ordinarily  deemed  the  head  of  the  family, 
within  the  exemption  law,  it  is  not  so  when 
the  claim  of  exemption  is  invoiced  against  an 
execution  issued  under  a  Judgment  obtained 
against  him  by  his  wife  for  maintenance. 
Spengler  v.  Kaufman,  46  Mo.  App.  644,  649. 

A  man  may  be  the  head  of  a  family, 
within  the  meaning  of  the  exemption  act, 
though  he  has  neither  wife  nor  children.  It 
is  not  necessary  that  the  relation  of  husband 
and  wife  should  exist  in  every  case  to  con- 
stitute a  family,  and,  where  a  brother  had 
his  widowed  sister  and  her  children  living 
with  him,  and  he  supported  them,  he  will  be 
considered  manager  of  the  house  and  head  of 
the  family.  Wade  v.  Jones,  20  Mo.  75.  77.  61 
Am.  Dec.  684.  Contra,  see  Dendy  ▼.  Gam- 
ble, 64  Ga.  628. 

The  term  "head  of  the  family,"  In  the 
constitutional  provision  providing  that  the 
homestead  of  any  married  man  or  head  of 
the  family  shall  not  be  Incumbered,  except, 
etc.,  includes  a  son  of  a  former  owner  of  the 
homestead,  who  succeeds  his  deceased  father 


in  the  care  of  his  minor  sisters,  who  continue 
to  live  with  him  in  the  family  mansion  when 
not  at  school.  Greenwood  ▼.  Maddox,  27  Ark. 
648,  66a 

The  term  "head  of  a  family,"  in  the  ex- 
emption law,  means  any  one  upon  whom  oth- 
ers are  dependent  for  support,  where  they 
live  in  a  family  relation,  and  would  include 
a  man  who  lives  with  his  invalid  sister  and 
supports  her,  though  his  sister  owns  the 
property  on  which  they  live.  Moyer  v. 
Drummond,  10  B.  E.  962,  968,  82  8.  Ob  165, 
7  L.  R.  A«  747,  17  Am.  St  Rep.  850. 

The  man  who  controls,  supervises,  and 
manages  the  affairs  of  the  house  is  the  head 
of  the  family,  and  such  a  man  need  not 
necessarily  be  a  husband  or  father.  So  it  is 
held  that  a  person  who  resides  with  his  wid- 
ow mother  and  two  sisters,  who  are  wholly 
dependent  upon  him  for  their  support  and 
maintenance,  is  the  head  of  the  family,  with- 
in the  meaning  of  an  exemption  in  a  garnish- 
ment statute.  Rolater  v.  King,  78  Pac.  291, 
292,  18  Okl.  87. 

Where  one's  mother,  brothers,  and  sis- 
ters lived  on  his  land,  and  in  his  house  with 
him,  and  he,  to  this  extent,  at  least,  con- 
tributed to  their  support,  he  was,  though  un- 
married, the  head  of  the  family,  within  the 
homestead  act  of  1876,  providing  that  the 
homestead,  on  the  death  of  the  head  of  the 
family,  shall  pass  to  the  widow  and  children, 
etc.  Broyles  v.  Cox.  54  S.  W.  488,  489,  153 
Mo.  242,  77  Am.  St  Rep,  714. 

Where  a  bachelor  lived  on  a  farm  owned 
by  him,  a  widowed  sister  living  with  him, 
making  the  farm  her  holne,  and  having  her 
furniture  there,  and  paying  no  board,  they 
constituted  a  family,  though  she,  owing  to 
111  health,  spent  much  of  her  time  visiting 
with  other  relatives ;  and  he  was  entitled  to 
the  farm  as  a  homestead  exempt  from  seizure 
for  his  debts,  as  the  head  of  a  family,  under 
the  Missouri  homestead  exemption  laws. 
Bailey  v.  Comings  (U.  S.)  2  Fed.  Cas.  367,  368. 

Within  the  meaning  of  Rev.  Code,  I 
3625,  defining  "head  of  family,"  as  used  in 
the  chapter  relating  to  homestead  exemp- 
tions, as  including  "every  person  who  has 
residing  on  the  premises  with  him  or  her,  and 
under  his  or  her  care  and  maintenance,  either 
♦  ♦  ♦  a  minor  brother  or  sister  •  ♦  ♦ 
or  an  unmarried  sister,  or  any  of  the  rela- 
tives mentioned  in  this  section  who  have 
attained  the  age  of  majority,  and  are  unable 
to  take  care  of  or  support  themselves,"  an 
unmarried  man  who  had  living  with  him  a 
brother  who  was  afflicted  with  asthma,  who 
was  unable  to  do  manual  labor,  except  to 
work  in  the  garden  for  an  hour  or  two  in  the 
morning,  and  who  was  practically  without 
any  means  of  support,  and  who  required 
more  or  less  care  all  the  time,  and  some  days 
required  constant  attendance,  and  whose 
wife,  who  lived  with  them,  had  no  property 
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or  means  of  any  kind-— such  unmarried  man 
fnmislilng  all  tlie  provisions  and  the  cloth- 
ing and  expenses  necessary  for  the  house — 
was  the  head  of  a  family,  and  entitled  to 
the  homestead  exemption  as  such.  Webster 
T.  McGauvam,  78  N.  W.  80,  81,  8  N.  D.  274. 

Rev.  St  St  5480,  548S,  providing,  among 
the  exemptions  granted  to  heads  of  families 
and  widows,  that  every  person  who  has  a 
family  and  every  widow  may  hold  the  fol- 
lowing property,  to  w*t,  the  personal  earn- 
ings of  the  debtor,  and  the  ];>ersonaI  earnings 
of  his  or  her  minor  child  or  children,  when  it 
is  made  to  appear  that  such  earnings  are 
necessary  to  the  support  of  such  debtor,  or 
of  his  or  her  family,  do  not  Include  a  debtor 
residing  with  his  widowed  mother  and  in- 
valid brother,  who  are  supported  by  him. 
The  words  of  the  statute  suggest  and  Imply 
support  or  maintenance  by  a  parent  The 
exemption  from  execution  and  attachment  of 
the  personal  earnings  of  the  debtor,  and  of 
bis  or  her  minor  child  or  children,  points  to 
the  parental  relation,  and  to  one  as  the  head 
of  a  family  who  is  under  a  legal  obligation 
to  provide  for  their  support  Riley  v.  Hitz- 
ler,  32  N.  B.  753,  49  Ohio  St  651. 

Within  the  meaning  of  Const  Ark.  art 
9,  S  3,  which  exempts  the  homestead  of  any 
resident  of  the  state  who  is  married  or  the 
head  of  a  family,  the  term  "head  of  a  fam- 
ily" should  be  given  a  broader  construction 
than  merely  applying  it  to  the  husband  or 
father;  and,  while  It  is  true  that  there  is 
some  conflict  of  authority  as  to  whether  an 
unmarried  man  can  be  the  head  of  a  family, 
the  weight  of  authority  is  in  favor  of  con- 
sidering every  person  the  head  of  a  family 
who  keeps  house,  and  has  living  with  him 
and  is  supporting  some  persons  whom  it  Is 
either  his  legal  or  moral  duty  to  support,  so 
that  an  unmarried  man,  who  owns  a  house 
in  which  he  resides  with  his  widowed  mother 
and  minor  brother,  who  are  not  able  to  sup- 
port themselves  unaided,  and  to  whose  sup- 
port he  contributes  from  his  wages,  is  the 
head  of  the  family.  In  re  Morrison  (U.  S.) 
110  Fed.  734,  735. 

**Although  in  general  it  is  the  husband, 
father,  or  mother  who  is  the  head  of  the 
family,  yet,  where  a  son  of  full  age  assumes 
the  obligation  of  providing  for  the  widowed 
mother  and  her  children,  with  whom  he  lives, 
and  who  are  dependent  upon  him,  he  is,  in 
legal  contemplation,  the  head  of  the  family ; 
and  the  proylsion  of  Rev.  St  c.  134,  {  31,  ap- 
ply to  him,  as  such,  and  will  protect  from 
sale  or  execution  for  his  debts  grain  belong- 
ing to  Mm,  not  exceeding  what  is  required 
for  the  food  of  the  family."  Ck)nnaughton  v. 
Sands,  82  Wis.  387,  392. 

The  clause  of  the  Constitution  entitling 

the  head  of  a  family  to  a  homestead,  includes 

an  unmarried  man  whose  indigent  mother 

and  sisters  live  with  him  and  are  supported 
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by  him.  "A  husband,  a  widow,  a  guardian 
or  trustee,  who  represents  those  who  are  de- 
pendent upon  him  or  her  for  a  support,  and 
is  the  head  of  a  family  of  such  dependents,  is 
entitled  to  a  homestead ;  and  we  see  no  rea- 
son why  the  same  rule  does  not  apply  in 
favor  of  the  head  of  any  other  household  of 
dependents  whom  it  is  his  legal  duty  to  sup- 
port"   Marsh  v.  Lasenby,  41  6a.  153,  154. 

An  unmarried  woman  who  has  the  care 
and  custody  of  her  minor  child  is  entitled  to 
an  exemption  under  a  statute  exempting  a 
certain  amount  of  property  of  the  head  of 
a  family;  and  this  is  true  even  though  she 
has  never  been  married,  and  the  child  is  il- 
legitimate.   Ellis  V.  White,  47  Cal.  73,  76. 

"Head  of  family,"  as  used  in  the  statute 
providing  that  the  homestead  of  the  head  of 
a  family  shall  be  exempt  from  sale  on  execu- 
tion, etc.,  would  include  a  feme  sole  who  has 
living  with  her,  and  dependent  on  her  for 
support  an  Invalid  sister,  though  It  does  not 
appear  that  she  lives  on  the  land  in  which 
the  homestead  is  claimed.  Chamberlain  v. 
Brown,  11  S.  E.  439,  33  S.  C.  597. 

The  term  "head  of  a  fanally,"  within  the 
meaning  of  the  homestead  exemption  law, 
includes  an  unmarried  woman  living  upon 
premises  owned  by  her,  and  having  living 
with  her  two  children  of  a  deceased  sister, 
for  whom  she  provides  and  cares.  Arnold  v. 
Waltz,  6  N.  W.  40,  53  Iowa,  706,  36  Am.  Rep. 
248. 

"Head  of  the  family,"  within  the  mean- 
ing of  the  homestead  law,  does  not  apply  to 
a  daughter  owning  a  half  Interest  in  the 
premises  occupied  by  her  parents,  with  whom 
she  does  not  live,  but  whom  she  and  her 
brother  help  to  support  It  Is  plain  that  the 
daughter  does  not  control,  supervise,  or  man- 
age the  homestead.  It  is  one  thing  to  aid 
one's  parents  by  remittances  from  time  to 
time,  and  quite  another  to  assume  control  of 
their  household,  and  manage  and  supervise 
the  matters  about  the  house.  Ridenour- 
Baker  Grocery  Co,  v.  Monroe,  43  8.  W.  633, 
634,  142  Mo.  165. 

Widow. 

A  vTldow  with  two  infant  children  whol- 
ly dependent  on  her  for  support  is  a  "head 
of  a  family,"  within  the  meaning  of  a  con- 
stitutional provision  that  every  householder 
or  head  of  a  family  shall  be  entitled  to  claim 
certain  exemptions.  Oppenheim  v.  Myers, 
99  Va.  582,  586,  39  S.  E.  218. 

In  Bachman  v.  Crawford,  22  Tenn.  (8 
Humph.)  213,  215,  39  Am.  Dec.  163,  a  widow 
who  had  gone  with  her  children  to  live  with 
her  father,  who  owned  land  and  permitted 
her  children  to  cultivate  such  land  as  they 
chose,  was  correctly  held  to  be  the  head  ef 
a  family.  Judge  Green  in  the  opinion  In 
this  case,  in  defining  "head  of  a  family," 
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goes  on  the  idea  that  the  party  must  have 
a  family  circle,  with  his  wife  or  children,  or 
other  similar  relations,  at  a  place  of  resi- 
dence within  his  own  home  or  house,  or  in 
some  one  else's  Bouse  over  whom  he  exercis- 
ed the  control,  and  over  which  he  haa  the 
direction  as  the  head.  The  very  idea  of  a 
family  Is  plural,  carrying  with  it  the  notion 
of  more  than  one,  and  such  parties  occupy- 
ing a  peculiar  social  relation  to  each  other. 
There  must  be  a  home,  and  a  family  circle 
at  that  home  of  one  or  more  under  his  con- 
trol. That  home  may  be  the  occupation  of 
an  entire  house,  or  it  may  be  of  a  single 
room.  If  his  family  are  there  habitually 
with  him,  or  usually  with  him,  this  Is  his 
home,  and  that  of  such  family  as  he  has. 
Searcy  ▼.  Short,  69  Tenn.  (1  Lea)  749,  751. 

Widow  wltlioiit  children. 

The  term  "head  of  the  family,"  within 
the  meaning  of  the  homestead  act,  includes  a 
husband  while  living,  and  upon  his  death  the 
widow  takes  that  capacity,  and  all  the  inci- 
dents, privileges,  and  responsibllifles  attach- 
ed to  it    The  leading  idea  is  the  protection 
of  the  family.    To  carry  out  this  Intent  any 
individual  of  either  sex  may  be  the  head  of 
the  family.    It  is  not  necessary  that  the  head 
of  the  family  should  l^e  a  married  person.  | 
As  the  primary  object  of  the  law  was  the  ; 
protection  of  the  family,  when  the  family  , 
ceases  to  exist,  the  reason  for  the  privilege  I 
is  gone.    Revalk  v.  Kraemer,  8  Gal.  66,  72)  68 
Am.  Dec.  304. 

The  term  "head  of  a  family"  does  not  In- 
clude a  widow  who  has  no  children  living 
with  her  dependent  on  her  for  support,  and 
therefore  she  is  not  entitled  to  a  homestead 
out  of  the  property  of  her  deceased  husband 
as  the  head  of  a  family,  according  to  the 
true  intent  and  meaning  of  the  Constitution 
of  1868.    Kldd  v.  Lester,  46  Ga.  231. 

The  term  "head  of  a  family,"  as  used  in 
statutes  providing  that  the  homestead  of 
the  "head  of  a  family"  Is  exempt  from  sale  on 
execution,  includes  a  widow  who  undertakes 
to  support  and  care  for  the  minor  children 
of  her  deceased  husband  by  a  former  mar- 
riage. Holloway  v.  Holloway,  12  S.  K  943, 
944,  86  Ga.  576,  11  L.  R.  A.  518,  22  Am.  St 
Rep.  484;  Lathrop  v.  Soldiers*  Loan  &  Build- 
ing AsB'n,  45  Ga.  483,  485. 

That  a  widow  has  no  child  or  children 
l8  no  ground  for  holding  that  she  is  not  the 
head  of  a  family,  entitled  to  the  homestead 
exemption  allowed  by  the  Constitution. 
Bradley  v.  Rodelsperger,  8  S.  0.  226. 

"Head  of  a  family"  does  not  include  a 
widow  residing  in  her  house,  with  no  other 
persons  save  her  employes  and  servants. 
Murdock  ▼.  Dalby,  13  Mo.  App.  41,  47. 

"Head  of  a  family,"  as  nsed  in  Rev.  St 
I  2343,  providing  that  the  homestead  shall  be 


exempt  from  execution  when  owned  by  the 
head  of  a  family,  should  be  construed  to  in- 
clude a  wife  whose  husband  had  occupied 
the  premises  as  a  homestead  until  forced  to 
leave,  about  the  close  of  the  Civil  War,  by 
the  disturbed  condition  of  the  country,  when 
they  removed  to  another  state,  where  he 
shortly  afterward  died;  the  wife,  who  had 
no  children,  then  returning  to  the  home- 
stead and  residing  thereon,  keeping  house 
with  her  brother.  Leake  v.  King,  85  Mo.  413, 
417. 

The  term  "head  of  a  family,"  within  the 
meaning  of  exemption  laws,  includes  a  wid- 
ow, who  has  been  left  in  the  possession  of  a 
farm  and  its  appointments  by  her  husband's 
death,  and  who  has  cultivated  it  as  such 
for  eleven  years,  it  being  her  only  means  of 
support;  and  this  is  true,  although  her  chil- 
dren are  married  and  not  living  with  h», 
and  though  she  has  rented  the  farm  to  an- 
other person,  who  uses  her  stock  In  its  culti- 
vation, she  having  reserved  one  room  in  the 
house  for  her  own  occupation.  Collier  v. 
Latimer,  67  Tenn.  (8  Baxt)  420,  35  Am.  Rep. 
711. 

The  term  "head  of  a  family,"  In  Code 
1873,  §  3072,  providing  that  a  debtor  who  is 
the  head  of  a  family  may  hold  certain  prop- 
erty exempt  from  execution,  does  not  Include 
a  widow  living  alone,  though  she  once  had 
others  living  with  her  who  depended  on  her 
for  support  Emerson  v.  Leonard,  65  N.  W. 
153,  154,  96  Iowa,  311,  59  Am.  St  Rep.  372. 

Const  1870,  art.  11,  S  H*  providing  that 
a  homestead  in  the  possession  of  each  head 
of  a  family  to  the  value  of  a  certain  sum 
should  be  exempt  from  sale  under  legal  pro- 
cess during  the  life  of  such  head  of  a  family, 
should  be  construed  to  Include  a  widow  re- 
siding on  her  dower  land,  keeping  house,  and 
having  tbe  charge  of  the  orphan  children  of 
a  sister  and  children  of  a  sister  of  her  late 
husband.  The  phrase  "head  of  a  family" 
would  clearly  embrace  a  husband  with  a 
wife  and  children,  or  a  husband  with  a  wife 
alone,  occupying  a  homestead.  Ex,  parte  Bri- 
en,  2  Tenn.  Ch.  33,  35. 

Widower. 

The  term  "head  of  a  family,^  as  nsed  in 
Gen.  St  1897,  c.  118,  9  3,  was  held  not  to  In- 
clude a  husband,  who  after  the  death  of  his 
wife  placed  his  two  children  with  relatives, 
disposed  of  nearly  all  of  his  household  goods, 
and  lived  at  different  places  as  a  boarder, 
but  did  not  reside  vdth  either  of  his  chil- 
dren. Gibson  T.  Gross,  54  Pac.  796^  8  Kan. 
App.  54a 

The  "head  of  a  family,**  within  the  ex- 
emption laws,  Includes  "a  vddower  having  a 
minor  child  residing  with  him  and  supported 
by  him  at  his  dwelling  place.  Probably  tbe 
primary  signlflcation  would  be  the  husband 
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and  father  of  a  wife  and  children,  residing 
together;  but  the  term  cannot  be  thus  re- 
stricted, especially  when  used  in  a  statute  re- 
quiring a  liberal  construction  in  order  to 
accomplish  the  humane  object  of  the  statute. 
One  may  be  the  head  of  a  family  who  is  not 
a  husband  or  father,  provided  he  is  the  head 
or  manager  of  a  household  of  collected  per- 
sons."   Barney  y.  Leeds,  51  N.  H.  253,  205. 

Within  exemption  Ikws,  a  "head  of  a 
family"  would  include  a  man  whose  wife 
had  moved  out  of  the  state  and  obtained  a 
divorce,  decreeing  that  she  have  the  custody 
of  the  children,  provided  he  continued  to  con- 
tribute to  the  support  of  the  said  children. 
Roberts  v.  Moudy,  46  N.  W.  1013,  80  Neb. 
683,  27  Am.  8t  Rep.  426. 

The  term  ''head  of  a  family,"  In  the 
homestead  laws,  applies  to  a  negro  father 
living  with  a  child  of  a  woman  with  whom 
he  bad  lived  as  husband  and  wife  prior  to 
the  Civil  War,  and  who  was  included  In  the 
act  of  1865,  declaring  such  persons  to  be  law- 
fuUy  married.  Myers  v.  Ham,  20  8.  C.  522, 
52& 

Widowev  with  adopted  child. 

A  man,  whose  vTlfe  and  children  die  aft- 
er he  has  Informally  adopted  a  niece,  with 
whom  he  continues  to  live,  Is  a  head  of  a 
family,  within  the  meaning  of  the  statute 
giving  a  homestead  exemption  to  heads  of 
famlUea.  *The  authorities  in  this  state,  as 
well  as  elsewhere,  show  very  clearly  that 
it  is  not  necessary  that  the  relation  of  hus- 
band and  wife  or  parent  and  child  should 
exist  In  order  to  constitute  a  family.  Nor  is 
it  necessary  that  there  should  be  any  blood 
relationship  between  one  claiming  to  be  the 
head  of  a  family  and  the  members  thereof, 
nor  Is  It  necessary  that  there  should  be  any 
legal  obligation  on  the  part  of  one  claiming 
to  be  the  head  of  a  family  to  support  the 
members  thereof,  but  a  moral  duty  arising 
from  ties  of  consanguinity  or  affinity,  or  per- 
haps otber  similar  relations,  will  be  suffi- 
cient. Bnt  those  who  are  said  to  constitute 
the  family  must  be  persons  who  are  in  some 
measure  dependent  upon  the  head  of  the 
family  for  support,  and  who  have  a  right  to 
expect  the  same,  and  who,  therefore,  have 
an  Interest  In  the  head  of  the  family,  holding 
a  portion  at  least  of  his  property,  and  would 
be  prejudiced  by  Its  seizure  and  sale  under 
execution.  Fant  v.  61st,  15  S.  B.  721,  86  S. 
0.  576. 

"Head  of  a  family,'*  within  the  meaning 
of  the  exemption  laws  of  Georgia,  exempting 
a  homestead  to  the  head  of  a  family.  Includes 
a  man  whose  wife  Is  deceased,  but  who 
mafntMitm  a  bouse,  and  hires  servants,  and 
resides  therein  with  a  widow  not  related  by 
blood  to  bim,  but  whom  he  and  his  wife 
had  educated  and  regarded  as  their  adopted 
daughter,  bnt  had  failed  to  adopt  In  accord- 


ance with  the  law.    In  re  Taylor  (U.  8.) 
23  Fed.  Gas.  730. 

"Head  of  a  family"  does  not  include  a 
childless  widower,  who  shelters,  but  does 
not  support,  an  Informally  adopted  daughter 
and  her  husband*  HIU  v.  Franklin,  54  Miss. 
632,  634. 

Wife. 

The  husband,  and  not  the  wife,  is  pri- 
marily the  "head  of  the  family,"  and  as  a  re- 
sult merely  of  the  conjugal  relation,  a  wife, 
who  is  a  debtor,  does  not  occupy  the  relation 
of  head  of  the  family,  for  the  purpose  of 
claiming  exemptions,  though  the  statute  pro- 
vides that  the  wife,  when  a  claimant,  is  in- 
cluded within  the  meaning  of  the  phrase 
"head  of  the  family,"  but  that  under  certain 
conditions,  which  may  be  shown  to  exist  from 
necessity,  the  wife  may  be  compelled  to  ac- 
cept the  burden  of  maintaining  the  family, 
and  in  such  exceptional  conditions  the  law 
concedes  to  her  the  family  headship  for  the 
purpose  of  claiming  exemptions.  Ness  v. 
Jones,  88  N.  W.  706,  708,  10  N.  D.  587,  88 
Am.  St  Rep.  755. 

A  married  woman  living  with  her  hus- 
band is  not  the  head  of  the  family;  for, 
where  the  husband  and  wife  are  living  to- 
gether, the  law  recognizes  the  husband  as 
the  head  of  the  family,  so  that  a  wife  is  not 
entitled  to  an  exemption,  under  a  statute  au- 
thorizing a  homestead  exemption  to  the  head 
of  a  family,  while  she  is  living  with  her 
husband.  Bennett  v.  Trust  Co.  of  Georgia, 
32  8.  E.  625,  626,  106  Ga.  578. 

The  term  "head  of  the  family^  is  used 
in  reference  to  the  relation  existing  between 
the  members  of  the  family  as  recognized 
by  law  and  the  usage  of  society.  There  may 
be  a  head  of  the  family  when  there  is  no  mar- 
riage relation  existing.  When,  however,  the 
marriage  relation  does  exist,  the  headship  of 
the  family  would  not  be  one  of  fact,  but 
of  law.  That  it  is  a  question  of  law  when 
the  husband  is  resting  under  no  disability 
cannot  be  doubted.  One  reason,  and  only 
one,  can  be  given.  It  is  this:  The  universal 
sentiment  of  the  people  is,  and  has  been  for 
ages,  that  the  husband  is  the  head  of  the 
family.  The  term  was  used  by  the  Legisla- 
ture in  the  statute  in  question  in  its  univer- 
sally accepted  significance.  Van  Doran  v. 
Marden,  48  Iowa,  186.  Thus  a  wife  is  not 
the  head  of  the  family,  even  though  she  own 
the  land  upon  which  the  family  live  and  from 
which  they  derive  their  living.  McGinnis  v. 
Wood,  47  Pac.  492,  495,  4  Okl.  499.  Contra, 
see  McPhee  v.  O'Rourke,  15  Pac.  420,  10 
Colo.  801,  8  Am.  St  Rep.  579. 

A  wife,  residing  with  her  husband,  is 
not  shown  to  be  the  "head  of  the  family," 
VTlthln  the  meaning  of  the  exemption  laws, 
by  the  mere  fact  that  she  is  on  the  prem- 
lses»  and  that  the  property  thereon  is  her  sole 
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and  separate  property,  and  that  sbe  has  chil- 
dren by  a  former  husband  residing  with  her. 
Clinton  T.  Kidwell,  82  111.  427,  429. 

Under  Ck>nst  Va.  art  11,  which  secures 
to  every  householder  or  "head  of  the  family" 
a  homestead  exemption,  a  married  woman 
who  holds  the  title  to  the  property,  although 
living  with  her  husband,  is  entitled  to  claim 
the  exemption  as  against  her  own  creditors. 
She  Is  the  head  of  the  family,  either  alone 
or  Jointly  with  her  husband,  for  homestead 
purposes.  Richardson  v.  Woodward  (U.  8.) 
104  Fed.  873,  876,  44  0.  O.  A.  235. 

Where  a  woman,  a  resident  of  Kansas, 
at  the  time  of  her  marriage,  marries  a  man 
in  Missouri,  who  had  never  been  a  resident 
of  Kansas,  and  who  had  no  residence  any- 
where, and  who  did  not  live  with  his  wife 
in  Kansas,  to  which  she  returned,  she  may 
be  a  head  of  a  family  in  Kansas,  so  as  to 
hold  property  exempt  from  Judicial  process. 
Adams  Exp.  Co.  ▼.  McConnell,  27  Kan.  238, 
240. 

Where  a  wife,  although  doing  business 
in  her  own  name  and  with  her  own  money, 
does  not  have  exclusive  charge  of  the  family, 
managing  and  controlling  the  earnings  and 
productions  of  the  family,  and  the  financial 
and  business  Interests  necessary  to  support 
and  keep  it  together,  sbe  is  not  the  "head 
of  the  family,'*  within  the  meaning  of  exemp- 
tion laws.  John  V.  Farwell  Go.  v.  Martin, 
66  111.  App.  55. 

A  married  woman,  whose  husband  lives 
in  another  county  and  occasionally  visits 
her  and  sends  her  money,  all  the  children 
being  of  age,  is  not  a  householder  or  head 
of  a  family.  Oppenheimer  v.  Myers,  39  8.  B. 
218,  219,  99  Va.  682. 

Wife  supportlns  fanlly. 

Where  a  husband  absconded,  and  the 
maintenance  and  support  of  the  family  there- 
by devolved  upon  the  wife,  she  was  the  head 
of  the  family,  and  as  such  entitled  to  the  ex- 
emption of  property  allowed  by  law  to  the 
head  of  the  family.  State  v.  Wilson,  31  Neb. 
462,  48  N.  W.  147;  Frazier  v.  Syas,  4  N. 
W.'  934,  935,  10  Neb.  115,  35  Am.  Rep.  466. 
So,  also,  where  by  the  departure  of  her 
husband  for  temporary  or  permanent  pur- 
poses the  maintenance  and  support  of  the 
family  devolved  upon  the  wife.  'To  hold 
that  by  a  departure  of  the  husband  the  family 
would  be  deprived  of  the  right  to  hold  such 
property  would  in  effect  destroy  the  benefi- 
cent purpose  of  exemption  laws."  EUimilton 
V.  Fleming,  41  N.  W.  1002,  1004,  26  Neb.  240. 

Within  the  statute  of  exemptions,  the 
head  of  a  family  includes  a  married  woman 
who  has  been  abandoned  by  her  husband, 
but  who  is  living  with  and  supporting  her 
child,    Nash  ▼.  Norment,  5  Mo.  App.  546. 

The  terms  liouseholder'*  and  '*head  of  a 
family/'  witfaia  the  meaning  of  the  exemp- 


tion statute,  may  be  properly  used  to  char- 
acterize a  married  woman,  who  separates 
from  her  husband,  though  by  agreement, 
and  maintains  herself  and  family  without 
the  aid  of  her  husband.  Kenley  t.  Hudelson, 
99  ni.  493,  500,  39  Am.  Rep.  81. 

A  married  woman,  on  whom  a  family 
is  dependent  for  maintenance,  is  the  head 
of  the  family;  the  husband  being  an  invalid. 
Schaller  v.  Kurtz,  41  N.  W.  642,  25  Neb.  655; 
liinander  v.  Longstaff,  68  N.  W.  775,  7  S.  D. 
157.  So,  also,  where  he  was  a  cripple  and 
unable  to  work,  and  contributed  nothing  for 
the  support  of  the  family,  while  the  wife 
solely  supported  the  family.  State  v.  Houck, 
49  N.  W.  462,  82  Neb.  525. 

Where  the  husband  had  been  insane,  but 
was  so  far  recovered  as  to  lire  at  home 
with  Ilia  wife  and  children,  doing  nothing; 
however,  toward  his  own  support  or  that  of 
the  family,  while  the  wife,  with  the  assist- 
ance of  her  children,  carried  on  the  farm 
on  which  they  lived,  taking  the  actual  con- 
trol and  management  of  the  farm,  she  there- 
by made  herself  the  head  of  the  family,  and 
as  such  was  entitled  to  the  exemption  allow- 
ed by  statute  to  the  head  of  a  family.  Tem- 
ple V.  Freed,  21  lU.  App.  238,  239. 

Under  Code,  §  1753,  declaring  that  the 
husband  Is  the  head  of  the  family,  a  wife 
living  with  her  husband  could  not  be  the 
head  of  the  family,  though  the  husband  was 
physically  unable  to  work,  and  she  had  a 
separate  estate,  and  supported  herself  and 
minor  children.  Johnson  v.  Little,  17  8.  EL 
294,  295,  90  6a.  781. 

Const  art  9,  §  2,  exempts  certain  "per- 
sonal property  of  any  resident  of  this  state'* 
who  is  "married  or  the  head  of  a  family" 
from  seizure  on  attachment  or  sale  on  ex- 
ecution or  other  process  from  any  court,  etc. 
Held,  that  this  provision  of  the  statute  did 
not  apply  to  men  alone,  but  was  applicable 
to  one  of  either  sex  who  was  charged  with 
the  care  and  maintenance  of  a  family,  and 
that  it  would  include  a  married  woman  who 
has  a  separate  estate.  Memphis  Sc  L.  JBL  Ry. 
Co.  V.  Adams,  46  Ark.  159,  163. 

The  term  "head  of  the  family,"  witliin 
the  meaning  of  the  homestead  law,  applies 
to  a  husband,  and  not  to  his  wife,  though 
her  four  minor  children  live  and  are  support- 
ed by  her  in  a  building  constructed  with  her 
own  earnings,  while  the  husband  for  eight 
years  has  slept  in  a  cabin  back  of  the  house, 
is  indolent,  and  has  worked  a  little  at  inter- 
vals, and  testifies  that  it  was  his  fault  that 
he  has  not  been  steadily  at  work,  and  who 
has  often  left  home  after  quarrels  with  his 
wife.  Barry  v.  Western  Assur.  Co.,  49  Pac 
148,  149,  19  Mont  571,  61  Am.  8t  Rep.  530. 

In  Tndlaii  treaties. 

Dancing  Rapids  Creek  Treaty  1830,  be^ 
tween  the  United  States  and  the  Choctaw 
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Nation  (article  19),  provides  that  each  head 
of  a  family  who  has  cultivated  80  acres  of 
land  daring  the  year  of  1880  should  have 
three  quarter  sections  of  land,  to  include 
his  Improvements,  etc.  Held,  that  the  term 
"head  of  a  family,'*  mentioned  in  the  treaty, 
must  be  presumed  to  mean  one  who  is  so 
in  the  Choctaw  sense  of  the  term,  or  ac- 
cording to  the  usages  and  customs  of  that 
nation,  which  might  include  a  white  man 
married  to  a  woman  who  was  a  member  of 
the  Indian  nation,  he  having  adopted  her 
domicile  and  lived  within  the  territory  he- 
longing  to  the  nation.  Turner  v.  Fish,  28 
Miss.  (6  Cushm.)  806,  311. 

The  phrase  "bead  of  an  Indian  family,'* 
as  used  in  treaties  with  the  Indians  of  1817 
and  1819,  giving  to  each  and  every  head  of 
an  Indian  family  certain  lands,  etc.,  should 
be  construed  to  include  a  white  man  who  has 
married  an  Indian  woman.  Morgan  v.  Fow- 
ler, 10  Tenn.  (2  Yerg.)  450,  455. 

UBAD  OF  STREAM. 

The  head  of  a  stream,  meaning  the  or- 
ighi  thereof,  is  seldom  to  be  found  in  a 
spring  or  fountain  whose  center  can  -be  read- 
ily taken,  but  in  a  swamp  overspreading 
several  acres  of  ground,  through  which  the 
water  flows  in  guts  of  various  directions,  ex- 
cept in  a  drought,  when  some  of  them  be- 
come dry  or  stagnant,  or  the  motion  of  them 
becomes  different  from  another,  or  what  was 
a  water  channel  at  one  season  may  have 
none  existing  in  it  at  another  season.  So  a 
finding  that  a  certain  spot  is  "at  or  about" 
the  bead  of  a  stream  is  a  suflScient  designa- 
tion of  the  head  of  the  stream.  State  v. 
Coleman,  18  N.  J.  Law  (1  J.  8.  Green)  98,  104. 

The  "head  of  a  creek"  means  the  source 
of  the  longest  branch,  unless  general  reputa- 
tion has  given  the  appellation  to  another. 
Davis  V.  Bryant,  5  Ky.  (2  Bibb)  110,  lia 

The  "head  of  a  stream,"  called  for  in  a 
boundary,  is  the  highest  point  on  the  stream 
which  furnishes  a  continuous  stream  of  wa- 
ter, and  not  necessarily  its  longest  prong. 
Uhl  V.  Beynolds  (Ky.)  64  S.  W  498. 

HEAI>  OF  WATER. 

Tbe  term  "head  of  water,"  as  occurring 
in  a  contract  calling  for  water  power  to  be 
used  in  propelling  a  mill,  being  a  technical 
term  in  hydraulics,  constitutes  "words  of 
art,"  and  as  such  may  be  properly  explained 
by  an  expert  witness.  GargiU  v.  Thompson, 
69  N.  T^.  638,  640,  57  Minn.  584. 

A  covenant  in  a  lease  provided  that  a 
head  of  not  less  than  eight  feet,  measuring 
from  tbe  tall  race  of  the  mill  at  its  lowest 
stage  of  water,  should  be  maintained.  In 
an  action  on  the  lease,  the  question  was  sug- 
gested wbether  this  meant  the  lowest  oper- 


ating stage,  or  stage  when  the  water  is  be- 
ing furnished  to  the  mill  and  it  is  being  oper- 
ated, or  meant  the  stage  when  the  mill  was 
at  rest  and  bat  little  water  running  through 
the  tail  race.  It  was  held  tnat  the  term 
'*head  of  water"  was  a  word  of  art  or  a  high- 
ly technical  term  in  the  science  of  hydraulics, 
and  that  an  expert  might  testify  as  to  its 
meaning,  if  there  was  any,  for  measuring 
to  ascertain  the  head  of  water — ^whether  to 
measure  from  the  surface  of  the  water  in 
the  tail  race  when  the  mill  is  in  operation,  or 
to  measure  from  the  surface  of  the  water 
when  the  mill  is  at  rest,  and,  prima  facie 
construed,  the  words  of  the  lease  mean  the 
lowest  stage  of  water  at  any  time,  without 
reference  to  whether  the  mill  was  running  or 
not,  though  its  apparent  meaning  might  be 
modified  by  expert  testimony.  Oargill  v. 
Thompson,  59  N.  \V.  638,  640,  641,  57  Minn. 
534. 

In  an  action  for  fiooding  plaintiff's  land 
by  raising  a  dam,  the  court,  in  speaking  of 
the  word  "head,"  as  applied  to  water  power 
in  moving  water  wheels,  said:  "I  had  sup- 
posed that  it  was  a  matter  of  common 
knowledge  that  the  signification  of  the  term, 
when  water  is  applied  to  such  use,  is  the 
vertical  distance  between  the  water  in  a 
dam  or  place  from  whence  it  is  drawn  to  the 
tail  water  of  the  wheel  by  which  the  power 
is  communicated  to  the  machinery,  and  un- 
less it  is  shown  that  the  water  at  the  bot- 
tom of  the  dam  is  on  the  same  level  as  the 
tail  water  of  the  wheel  it  would  afford  no 
evidence  of  the  head."  Shearer  t.  Middleton, 
50  N.  W.  787,  739,  88  Mich.  621. 

HEAD  ON. 

See  "Meeting  Head  on.** 

HXSADACHE. 

Where,  in  an  application  for  life  insur- 
ance, a  general  question  precedes  an  enu- 
meration of  specific  disorders  inquired  about, 
and  directs  the  attention  to  such  of  them  as 
are  properly  called  diseases,  a  negative  an- 
swer by  the  insured  to  a  question  whether  lie 
has  "headaches"  is  not  a  misrepresentation, 
by  reason  of  the  faet  that,  when  he  is  over- 
worked, he  is  subject  to  headaches.  The 
question  concerning  headaches  has.  In  our 
opinion,  no  reference  to  occasional  and  tem- 
porary attacks  of  that  character,  which  pro- 
ceed from  and  evidence  no  vice  in  the  con- 
stitution, but  rather  the  result  of  casual 
causes.  Mutual  Life  Ins.  Go.  v.  Simpson 
(Tex.)  28  S.  W.  837,  888. 

HEADINO. 

As  used  in  71  Ohio  Laws,  p.  81,  provid- 
ing that  all  ballots  shall  be  printed  on  plain 
white  printing  paper,  without  any  device  to 
distinguish  one  from  the  other,  except  the 
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word  at  tlie  bead  of  the  ticket,  and  that 
wheneTer  any  ballot  with  a  "certain  des- 
ignated heading"  shall  contain  printed  there- 
on, In  place  of  another,  any  name  not  found 
on  the  regular  ballot  having  such  heading, 
such  name  shall  be  regarded  as  having  been 
placed  there  for  the  purpose  of  fraud,  has 
reference  only  to  the  words  at  the  top  of 
the  ticket,  which  designate  the  party,  and 
does  not  apply  to  the  other  words  on  the 
ballot,  which  designate  each  class  of  otU- 
ces  to  be  filled.  Roller  v.  Truesdale,  26  Ohio 
St  686,  592. 

HEADQUARTERS. 

'^Headquarters,"  as  used  In  Laws  1883, 
c.  356,  as  amended  by  Laws  1886,  c.  205, 
providing  that  the  Governor  shall  appoint 
some  suitable  person,  who  shall  be  desig- 
nated "commisslouer  of  statistics  of  labor," 
with  headquarters  in  the  new  capitol  at  Al- 
bany, means  not  temporary  headquarters, 
but  permanent  headquarters  during  his  term 
of  office.  It  does  not  mean  that  he  is  to 
occupy  the  corridors,  rotunda,  or  some  other 
open  space  in  the  capitol.  Obviously  it 
means  that,  like  other  public  officers,  he  is  to 
have  a  room  in  the  capitol  for  his  occupation 
and  for  the  discharge  of  his  duties.  The  stat- 
ute gives  him  the  right  to  such  a  room,  and 
thus  it  is  made  the  duty  of  those  who  by 
law  have  charge  of  the  capitol  to  assign  him 
a  room,  and  if  they  should  refuse  to  do  so 
they  could  be  compelled  by  mandamus.  Peo- 
ple V.  Peck,  34  N.  B.  347,  350,  138  N.  Y.  386, 
20  L.  R.  A.  381. 

Of  railroad. 

In  reference  to  the  place  of  business  of 
a  corporation,  "headquarters"  is  synonymous 
with  the  words  '^principal  office";  neither 
term  signifying  the  location  of  the  purely 
administrative  offices  of  the  company.  Jos- 
sey  V.  Georgia  &  A.  Ry.,  28  S.  B.  273,  274, 
102  Ga.  706. 

"Headquarters,"  as  used  in  Sp.  Laws 
1879,  c.  182,  voting  bonds  to  a  certain  rail- 
road, provided  the  eastern  terminus,  general 
offices,  and  headquarters  of  said  railroad 
should  be  in  a  certain  city,  should  be  con- 
strued to  mean  the  headquarters  of  the  rail- 
road maintained  for  the  purpose  of  the  oper- 
ation and  management  thereof.  State  v.  City 
of  Minneapolis,  21  N.  W.  722,  723,  32  Minn. 
SOL 

HEADRIGHT  CERTIFICATES. 

A  headright  certificate  is  a  certificate 
issued  under  authority  of  Act  Jan.  4,  1839, 
by  which  it  was  provided  that  every  person 
immigrating  to  the  republic  between  October 
1,  1837,  and  January  1,  1840,  who  was  the 
head  of  a  family  and  actually  resided  with- 
in the  government  with  his  or  her  family, 
should  be  entitled  to  a  conditional  grant  of 


040  acres  of  land;  the  conditions  of  the  grant 
being  that  both  grantee  and  his  or  her  fam« 
ily  should  reside  permanently  witiiin  the  re- 
public and  perform  all  conditions  required  of 
other  citizens  for  the  term  of  three  years» 
after  which  time  he  should  receive  an  un- 
conditional deed  for  the  grant  of  land.  It 
was  provided  that  no  sale  of  the  claim  should 
be  valid  and  binding  on  the  person  selling 
the  same  until  an  unconditional  deed  should 
be  obtained,  and  that  in  no  case  should  a 
grant  be  made  except  on  satisfactory  proof 
that  all  the  provisions  and  conditions  of  the 
law  had  been  complied  with.  Gannon's 
Adm*r  v.  Yaughan,  12  Tex.  399,  401;  Toi^ 
ner  y.  Hart,  10  Tex.  438,  44L 

HEADACHE  WAFERS. 

The  phrase  "headache  wafers,"  employ- 
ed as  the  name  of  a  medicine,  being  in  com- 
mon use  and  descriptive,  is  such  that  no  ex- 
clusive right  to  the  same  as  a  trade-mark 
can  be  obtained.  Gessler  v.  Grieb,  48  N.  W. 
1098»  1100,  80  Wis.  21,  27  Am.  St  Rep.  20. 

HEALERS. 

The  term  "healers"  is  used  by  the  be- 
lievers of  Christian  Science  to  designate 
those  who  attempt  demonstrations  of  the 
science,  and  who  treat  disease  without  the 
use  of  any  material  means  whatever.  *^hey 
do  not  claim  to  cure  all  bodily  ills,  but  they 
attribute  their  failures,  not  to  the  nature 
of  the  illness,  but  to  the  imperfect  realiza- 
tion by  the  healer  of  the  divine  mind,  since 
to  them  the  possibilities  of  Christian  Science 
are  infinite,  it  is  their  belief,  on  the  other 
hand,  that,  when  a  patient  does  recover,  the 
healer  has  realized  sufficiently  the  truths  as 
taught  by  'Science  and  Health'  and  the  Bible, 
and  lias,  by  his  understanding  of  the  power 
of  God  as  thus  demonstrated  by  Christian 
Science,  been  able  to  remove  the  imperfec- 
tions of  which  the  disease  was  the  result" 
These  beliefs,  being  founded  on  the  religious 
convictions  of  those  professing  them,  do  not 
authorize  the  court  to  say  that  they  are  men- 
tally unsound.  In  re  Brush's  Will*  72  N.  T. 
Supp.  421,  425,  85  Misc.  Bep.  689. 

HEALTH. 

See  "Board  of  Health'*;  *'Good  Health"; 
"Sound  Health." 

Act  March  23,  1871,  Incorporating  the 
city  of  Paterson,  creates  a  department  of 
health,  and  enacts  that  for  the  preservation 
and  promotion  of  the  health  of  the  dty  that 
department  would  have  power  to  regulate 
and  control  the  manner  of  erecting  and  con- 
structing dwelUng  houses  and  other  build- 
ings in  said  city,  but  contains  no  general  wel- 
fare clause,  or  clause  conferring  general  po- 
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Uce  powers.  Held,  that  the  power  of  such 
department  to  regulate  the  erection,  etc.,  of 
buildings,  is  limited  to  such  matters  as  af- 
fect health,  in  the  sense  of  freedom  from 
disease,  and  it  has  not  the  power  to  regulate 
the  thickness  of  the  outside  walls  of  build- 
ings, etc.  Hubbard  v.  City  of  Paterson,  45 
N.  J.  Law  (16  Yroom)  810,  S12,  46  Am.  Bep. 
772, 

HEALTHY. 

The  act  of  Vermont  of  1797,  relating  to 
a  settlement  that  might  be  gained  by  a 
•^healthy  and  able-bodied  person"  by  a  con- 
tinuous residence  for  one  year,  did  not  mean 
that  such  person  should  invariably  continue 
in  health  throughout  the  year,  Dor  remain 
wholly  exempt  from  those  accidents  which 
might  impair  his  physical  energies  for  a 
time;  but  it  was  sufficient  if  the  words  of 
the  statute  could  be  predicated  of  the  per* 
son  in  his  usual  condition.  Town  of  Starks- 
boro  V.  Town  of  Hlnesburgh,  15  Vt  200,  209. 

'*The  term  properly  applies  to  a  condi- 
tion of  the  body,  and  not  to  the  mind.  We 
do  not  say  that  a  person  has  a  healthy  mind 
when  we  wish  to  convey  the  idea  of  a  sound 
intellect,  nor  do  we  say  that  a  person  has 
an  unhealthy  mind  when  we  wish  to  con- 
vey the  idea  of  a  weak  intellect"  Nelson 
y.  Biggers,  6  Ga.  205,  206. 

Judge  Pearson,  in  Bell  t.  Jeffreys,  85 
i\.  C.  856,  in  holding  that  myopia,  or  short- 
ness of  sight,  in  a  negro  slave,  was  unsound- 
ness, though  not  unhealthiness,  witliin  the 
meaning  of  a  warranty  that  a  slave  was 
sound  and  healthy,  said  that  "the  word 
'healthy,'  in  its  ordinary  acceptation,  means 
free  from  disease  or  bodily  ailment,  or  a 
state  of  the  system  peculiarly  susceptible  or 
liable  to  disease  or  bodily  ailments."  A  de- 
fect in  the  structure  of  the  little  fingers  of 
a  slave  can  be  no  more  a  want  of  soundness 
in  health,  in  the  ordinary  acceptation  of  the 
term  "health,"  than  myopia,  or  shortness  of 
Bight    Harrell  v.  Norvill,  50  N.  C.  29,  32. 

A  statement  by  a  seller  of  a  horse  to  the 
purchaser  that  the  horse  is  healthy  and 
sound,  though  made  with  the  knowledge  that 
it  is  false,  is  merely  a  statement  of  a  false- 
hood, and  does  not  constitute  a  false  pre- 
tense.   State  ▼.  Holmes,  82  N.  G.  607,  60a 

HEAR. 

The  words  '"receive,  hear,  and  deter- 
mine," In  Act  March  3,  1803,  c.  93,  §  2,  au- 
tborisdng  appeals  from  the  District  Courts 
oiT  the  United  States  to  the  Circuit  Court, 
and  requiring  the  Circuit  Court  to  receive, 
liear,  and  determine  such  appeals,  does  not 
anthoriase  a  retrial  by  jury  of  a  cause  which 
lias  been  tried  by  jury  in  the  District  Court 
United  States  t.  Wonson  (U.  &)  28  Fed.  Gas. 
745,  T47. 


The  Gonstitudon^  in  providing  that  the 
concurrence  of  four  justices  present  at  the 
argument  is  necessary  for  a  judgment  by  the 
court  in  bank,  and  that  if  four  justices  so 
present  do  not  concur  in  a  judgment  all  the 
justices  qualified  to  sit  in  the  cause  shall 
*'hear  the  argument,"  does  not  mean  that 
the  justices  qualified  to  sit  shall  literally 
hear  the  argument,  but  means  that  the  ar- 
gument shall  be  considered  by  the  court. 
Niies  V.  Edwards,  80  Pac.  184,  135,  95  Oal. 
41. 

As  implylns  powev  to  detem&iae. 

"Hear,"  as  used  in  Laws  1887,  p.  80,  pro- 
viding that,  when  a  petition  to  organize  an 
irrigation  district  is  presented,  the  board  of 
supervisors  shall  hear  the  same,  and  may  ad- 
journ the  hearing  from  time  to  time,  and  on 
the  final  hearing  may  make  such  changes  in 
the  proposed  boundaries  as  they  may  find  to 
be  proper,  and  shall  establish  and  define  such 
boundaries,  cannot  be  held  to  include  the 
power  to  determine  the  entire  merits  of  the 
petition,  in  view  of  the  affirmative  require- 
ments contained  in  the  same  sentence  that 
on  its  final  hearing  the  board  shall  estab- 
lish and  define  such  boundaries.  Bradley  ▼. 
Fallbrook  Irr.  Dlst  (U.  S.)  68  Fed.  948,  962. 

The  term  "hear,"  in  the  consent  of  a 
party  that  a  court  may  hear  his  cause, 
amounts  to  a  consent  that  it  shall  make  a 
decree  therein,  and  a  consent  that  the  court 
shall  decree  in  the  case  wholly  abandons  the 
objection  arising  from  the  want  of  parties. 
Mayo  V.  Murchie  (Va.)  8  Munf.  358,  397. 

HEAR  AND  DETEBMINZL 

Authority  to  hear  and  determine  a  cause 
is  jurisdiction  to  try  and  decide  all  the  ques- 
tions involved  in  the  controversy.  Quarl  v. 
Abbett,  1  N.  E.  476,  480,  102  Ind.  233,  52 
Am.  Rep.  662. 

The  power  to  hear  and  determine  is  an 
essential  ingredient  of  original  jurisdiction, 
and  the  authority  to  examine  and  correct 
errors  is  the  distinguishing  characteristic  of 
appellate  power.  To  hear  and  determine  a  . 
criminal  case  is  to  proceed  after  bill  found, 
and  to  try  the  issues  of  fact  and  pass  sen- 
tence. Commonwealth  v.  Simpson  (Pa.)  2 
Grant,  Caa  438,  439  (citing  4  Bl.  Comm.  270). 

The  words  "hear  and  determine"  refer 
to  judicial  determ^ation  after  the  hearing 
and  weighing  of  testimony  on  both  sides,  and 
do  not  include  an  ex  parte  accounting.  Stan 
ton  V.  United  States  (U.  S.)  37  Fed.  252,  255. 

The  power  to  hear  and  determine,  in 
a  statute  authorizing  the  board  of  claims  to 
hear  and  determine  certain  claims,  includes 
power  to  reject,  as  well  as  to  allow.  Cole  v. 
State,  6  N.  B.  277,  278»  102  N.  Y.  48. 
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HEARD, 

The  right  guarantied  by  the  Constitu- 
tion of  Texas  to  the  accused  In  all  criminal 
cases  of  b«ing  heard  by  himself  or  counsel, 
or  both,  glTes  him  a  right  to  be  heard  in 
person  as  well  as  by  counsel  in  the  trial  court; 
but  it  does  not  give  him  the  right  to  be  taken 
from  jail  to  the  appellate  court  and  be 
heard  by  himself  there  on  the  consideration 
of  his  appeal.  Tooke  y.  State,  8  S.  W.  782, 
783.  23  Tex.  App.  10. 

As  implying  oral  arsiunent. 

The  use  of  "heard,'*  in  Bill  of  Rights, 
I  24,  providing  that  the  right  to  be  heard 
in  all  civil  cases  in  the  court  of  last  resort, 
by  appeal,  error,  or  otherwise,  shall  not  be 
denied,  does  not  indicate  that  an  oral  presen- 
tation of  a  controversy  to  the  court  should 
not  be  refused,  but  was  intended  in  the  sense 
of  review,  and  hence  Sup.  Ct  Rule  2,  §  3, 
providing  for  the  submission  of  the  cause 
without  argument,  is  not  unauthorized. 
Schmidt  V.  Boyle,  74  N.  W.  964,  965,  54  Neb. 
887. 

"Heard,"  as  used  in  the  Constitution, 
providing  that,  within  30  days  after  Judg- 
ment has  been  pronounced  in  a  cause  by  a 
judge,  an  order  may  be  made  that  it  be  heard 
and  decided  in  bank,  merely  means  that  the 
cause  may,  after  such  judgment,  be  consid- 
ered and  determined  by  the  court  in  bank, 
and  does  not  necessarily  imply  that  an  ad- 
ditional or  oral  argument  must  be  made  or 
listened  to  before  it  can  be.  so  considered 
and  determined.  "The  term  *heard'  as  here 
used  is  taken  from  the  practice  in  equity 
procedure,  and  corresponds  to  the  term  'trial* 
as  used  in  cases  of  law.  It  signifies  the  con- 
sideration and  determination  of  a  cause  by 
the  court  or  by  a  judge,  as  distinguished 
from  the  trial  of  a  cause,  which  is  a  term 
more  properly  predicated  of  its  determination 
by  a  jury."  Niles  v.  Edwards,  30  Pac.  134, 
136,  95  Cal.  41. 

As  importtiiB  m  trial. 

Laws  1878,  c.  835,  I  25,  providing  that 
the  heads  of  all  departments  in  the  city  of 
New  York,  and  all  other  persons  whose  ap- 
pointment is  in  this  section  provided  for, 
may  be  removed  by  the  mayor  for  cause 
after  an  opportunity  to  be  heard,  "implies 
that  a  hearing  must  be  had,  which  is  equiv- 
alent to  a  trial."  People  v.  Thompson,  94 
N.  Y.  451,  465. 

HEARD  FROM. 

"Heard  from,"  as  used  when  saying  that 
one  person  has  not  heard  from  another,  re- 
fers to  some  direct  personal  communication 
by  letter  or  otherwise.  Hence,  in  an  action 
for  divorce  under  the  New  Hampshire  stat- 
utes, which  declare  that  absence  for  three 
years  without  being  heard  of  is  a  ground  for 


divorce,  proof  that  the  party  had  not  been 
"heard  from"  is  not  equivalent  to  proof  that 
the  party  had  not  been  "heard  o£."  Fellows 
V.  Fellows,  8  N.  H.  160,  162. 

HEABINO. 

See  "Final  Hearing  or  Trial.** 

The  term  "hearing,"  within  the  removal 
statute,  requiring  a  petition  for  removal  to 
be  made  before  the  final  hearing  or  trial  of 
the  suit,  refers  to  equity  suits.  Waggener 
V.  Cheek  (U.  S.)  28  Fed.  Cas.  1324,  1325; 
Vannevar  v.  Bryant,  88  U.  S.  (21  Wall.)  41, 
43,  22  L.  Bd.  476;    Wooster  v.  Handy  (U.  S.) 

23  Fed.  49,  53;  Chandler  v.  Coe,  56  N.  H. 
184,  186,  22  Am.  Rep.  437;   Akerly  v.  Vilas. 

24  Wis.  165,  171,  1  Am.  Rep.  166;  Jones  v. 
Foster,  20  N.  W.  785,  786.  61  Wis.  25;  Bur- 
son  V.  National  Park  Bank  of  New  York,  40 
Ind.  173,  179,  13  Am.  Rep.  285. 

"Hearing"  is  an  equity  term,  properly 
applied  to  the  argument  and  consideration  of 
the  case  at  the  several  stages  of  its  orderly 
progress,  and,  when  applied  to  that  upon 
which  the  case  is  absolutely  determined,  it 
is  qualified  by  the  word  "final."  Miller  v. 
Tobin  (U.  S.)  18  Fed.  609,  616. 

The  trial  of  a  chancery  suit  Is  called  a 
"hearing,"  and,  technically  considered,  this 
includes  not  only  the  introduction  of  the  evi- 
dence and  arguments  of  the  solicitors,  but 
the  pronouncing  of  the  decree  by  the  chan- 
cellor. Babcock  v.  Wolf,  70  Iowa,  676,  679, 
28  N.  W.  490. 

A  hearing  in  equity  is  the  trial  of  a  case, 
including  the  introduction  of  evidence,  the 
argument  of  the  solicitors,  and  the  decree 
of  the  chancellor.  It  is  clear  that  the  words 
are  not  used  in  such  technical  sense  in  Act 
June  6,  1900,  c.  803,  31  Stat.  660  [U.  S.  Comp. 
St  1901,  p.  550],  providing  that  where,  upon 
a  hearing  in  equity,  an  injunction  shall  be 
granted  or  continued,  or  a  receiver  appointed, 
an  appeal  may  be  taken  from  such  interlocu- 
tory order;  for  the  statute  applies  to  inter- 
locutory orders  only.  It  is  true  the  statute 
does  not  say  "on  an  ex  parte  hearing,"  nor 
does  it  say  "on  the  hearing  of  both  partiea** 
nor  "on  an  adversary  hearing";  but  the 
words  "hearing  in  equity"  could  not  have 
been  used  in  their  technical  sense,  and 
therefore  we  must  place  on  them  some  other 
Interpretation,  and  one  that  will  not  defeat 
the  purpose  of  Congress.  When  a  motion  to 
appoint  a  receiver  is  heard  by  the  court  and 
granted,  whether  on  the  averment  and  prayer 
of  the  bill  or  on  a  petition  in  the  pending 
suit,  there  has  certainly  been  a  "hearing," 
In  the  ordinary  sense  in  which  the  word  is 
used-  Joseph  Dry  Goods  Co.  v.  Hecht  (U. 
S.)  120  Fed.  760,  763,  57  C.  C.  A.  64. 

In  construing  the  federal  removal  act  of 
1866»  requiring  applications  to  remove  cases 
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from  the  state  to  tbe  federal  courts  to  be 
made  "before  the  trial  or  final  hearing,"  It 
was  said:  "It  Is  well  known  to  every  law- 
yer, and  must  have  been  understood  in  Ck)n- 
gress,  that  according  to  the  general  usage 
by  the  bench  and  bar  the  term  'trial'  Is  uni- 
formly, though  perhaps  not  universally,  ap- 
plied to  the  actual  litigation  of  the  merits  in 
an  action  at  law,  as  contradistinguished  from 
the  debate  on  the  merits  in  a  case  in  equity, 
and  that  'hearing'  is  a  term  more  precisely 
applied  to  equity  cases  and  others  savoring 
of  dyil  law  forms,  as  contradistinguished 
from  those  proceedings  which  are  either 
grounded  on  the  common  law  or  are  shaped 
by  analogy  to  its  forms  and  methods.  It 
is,  then,  reasonable  to  suppose  that  In  using 
the  term  trial,'  Ck>ngress  referred  to  pro- 
ceedings of  a  common-law  nature,  and  in 
using  the  term  'hearing*  had  in  contempla- 
tion cases  of  equitable  cognizance  and  any 
others  of  a  civil  law  nature  within  the  reason 
of  the  enactment,  and  that  in  using  both 
terms  they  Intended  to  mark  and  preserve 
the  distinction  which  exists  between  them, 
and  prescribe  and  confine  their  application  to 
their  respective  subjects."  Crane  v.  Reeder, 
28  Mich.  527,  535.  16  Am.  Rep.  223. 

A  stipulation  of  attorneys  for  the  re- 
spective parties,  which  declares  that  the  com- 
pensation of  the  referee  shall  be  a  certain 
sum  per  day  for  "every  hearing,"  does  not 
Include  days  appointed  for  a  hearing,  but 
on  which  no  hearing  in  fact  was  had,  and 
when,  in  advance  of  the  time  appointed,  the 
parties  had  agreed  on  a  postponement  and 
in  pursuance  thereof  had  omitted  to  appear 
before  the  referee.  Mead  v.  Tuckerman,  12 
N.  E.  64,  66,  105  N.  Y.  557. 

Within  the  legal  signification  of  the  term 
''hearing,"  as  applied  to  objections  made  to 
commissioners  appointed  to  assess  damages 
for  street  improvements,  is  meant  simply  the 
receiving  of  facts  and  arguments  thereon  for 
the  sake  of  deciding  correctly,  and,  in  the 
absence  of  statutory  requirements  that  the 
objections  should  be  in  writing,  it  is  not  nec- 
essary that  written  objections  be  made  as 
a  basis  for  such  hearing,  Merritt  v.  Vil- 
lage of  Portchester  (N.  Y.)  8  Hun,  40,  46. 

Ck>de  1892,  §  933,  provides  that  "when 
the  trial  of  any  case,  civil  or  criminal,  has 
been  commenced  and  is  in  progress,"  and 
tbe  time  for  the  expiration  of  the  term  as 
fixed  by  law  arrives,  the  court  may 'proceed 
with  "such  trial  or  hearing,"  and  bring  it  to 
a  conclusion,  in  the  same  manner  and  with 
the  like  effect  as  if  the  stated  term  had  not 
expired.  Section  1522  provides  that  words 
and  phrases  are  used  in  statutes  in  their  or- 
dinary meaning,  and  technical  words  and 
phrases  in  their  technical  meaning.  Held 
that,  as  used  In  section  938,  the  hearing  of  a 
criminal  case  commenced,  not  at  the  later 
stage  when  Jeopardy  attaches,  but  at  the 
Instant  the  court  enters  on  the  impaneling 


of  a  Jury  for  an  investigation  of  the  matters 
of  fact  presented  by  the  pleadings.  Lips- 
comb V.  State,  26  South.  158,  164,  76  Miss. 
228. 

As  ejcaminAtloB  of  issues* 

In  a  statute  relating  to  seizure  and 
search  of  property,  providing  that  the  prop- 
erty taken  shall  be  safely  kept  so  long  as 
necessary  for  the  purpose  of  being  produced 
or  uaed  as  evidence  on  the  trial,  and  that 
if,  on  the  hearing,  it  appears  that  the  war- 
rant was  issued  without  probable  cause,  the 
complainant  may  be  required  to  pay  the 
costs,  the  words  "trial"  and  "hearing"  are 
generally  understood  as  meaning  a  Judicial 
examination  of  the  issue  between  the  par- 
ties, whether  of  law  or  of  fact.  Qlennon  v. 
Brltton,  155  111.  232,  243,  40  N.  B.  594,  59& 

Rev.  Laws,  §  2976,  providing  that  if  the 
commissioners  appointed  for  the  apportion- 
ment of  expenses  in  repairing  a  highway  and 
bridge  among  the  towns  to  be  benefited 
should,  on  an  examination  of  all  the  circum- 
stances relating  to  the  road,  be  of  the  opin- 
ion that  a  town  would  be  excessively  bur- 
dened by  defraying  all  the  expenses,  they 
should  give  reasonable  notice  to  one  or  more 
of  the  selectmen  of  such  towns  as  they  deem 
especially  benefited  by  the  road  or  bridge 
of  the  time  and  place  for  a  "hearing  in  the 
premises,"  embraces  all  the  questions  which 
are  to  be  considered  and  passed  upon  by  the 
commissioners.  It  covers  the  whole,  and 
not  a  part,  of  the  questions  involved.  After 
such  notice  is  given,  the  whole  matter  Is 
open  for  hearing  and  final  determination. 
Town  of  Weybrldge  v.  Town  of  Addison,  67 
Vt.  669.  674. 

Power  to  administer  remedy  implied. 

The  term  "hearing,"  in  a  statute  pro- 
viding that  reports  of  commissioners  on  pro- 
posed improvements  shall  be  received,  and 
a  time  shall  be  fixed  by  the  court  for  hear- 
ing the  report,  necessarily  implies  the  power 
to  administer  some  adequate  remedy.  Ad- 
ams V.  City  of  Shelbyville.  57  N.  B.  114,  121, 
154  Ind.  467,  49  L.  R.  A.  797,  77  Am.  St. 
Rep.  484. 

Within  the  provision  entitling  a  deputy 
marshal  to  a  per  diem  for  attendance  before 
a  commissioner  as  for  hearing,  where  a  case 
was  set  for  trial  on  the  day,  but  tbe  defend- 
ant failed  to  appear,  and  his  bond  was  es- 
treated, and  an  attachment  Issued,  there  was 
a  hearing,  so  as  to  entitle  him  to  his  fee;  the 
commissioners'  court  being  open  In  order  to 
determine  the  question  of  default  Puleston 
V.  United  States  (U.  8.)  88  Fed.  970,  976. 

Preliminary  hearias* 

As  used  in  a  statute  allowing  a  United 
States  marshal  attendance  fees  for  the  "hear- 
ing and  deciding"  of  criminal  cases,  the 
phrase  is  not  confined  to  the  actual  trial  of 
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the  canse  on  Its  merits,  but  includes  a  bear- 
ing on  the  question  of  admissions  to  bail,  or 
on  motion  to  adjourn,  or  on  arraignment  or 
commitment  Kinney  y.  United  States  (U. 
&)  54  Fed.  313.  316. 

'•Hearing  and  deciding"  any  criminal 
charges,  within  the  meaning  of  Rev.  St.  § 
847,  allowing  a  United  States  commissioner 
five  dollars  a  day  for  the  time  necessarily 
employed  in  hearing  and  deciding  any  crim- 
inal charges,  Includes  hearing  and  deciding 
motions  on  ball  and  the  sufficiency  thereof, 
and  motions  for  continuance.  United  States 
V.  Jones,  10  Sup.  Ct  615,  616,  134  U.  a  483, 
33  U  Ed.  1007. 

Within  the  meaning  of  Rey.  St  §  847, 
flzing  the  fees  of  commissioners,  and  allow- 
ing them  "for  hearing  and  deciding  on  crim- 
inal charges  $5  a  day  for  the  time  neces- 
sarily employed,"  the  hearing  referred  to  Is 
an  examination  of  a  prisoner  charged  with 
a  crime  or  misdemeanor  and  of  the  witnesses 
for  the  prosecution  and  defense,  and  it  does 
not  include  the  examination  of  complaining 
witnesses  to  determine  whether  a  warrant 
shall  issue.  United  States  y.  Patterson,  14 
Sup.  Ct  20,  21,  150  U.  8.  65,  68,  37  Lu  Ed. 
099. 

Testimony  required. 

The  mere  inspection  of  a  mine  by  arbi- 
trators appointed  to  determine  a  controversy 
in  relation  thereto,  without  taking  testimony 
or  deciding  points  Involved  in  the  litigation, 
is  not  a  "hearing,"  at  which  all  the  arbi- 
trators are  required  to  be  present  Glass 
Pendery  Consol.  Min.  Go.  y.  Meyer  Min.  Go., 
1  Pac.  443.  445,  7  Golo.  51. 

HEARING  ON  BILL  AND  ANSWER. 

A  hearing  in  the  chancery  practice  on 
the  bill  and  answer  has  a  definite  legal  mean- 
ing. It  is  when  the  complainant  files  no  repli- 
cation to  the  answer.  In  that  case  the  com- 
plainant takes  the  risk  of  recovering  upon 
his  allegations  and  the  defendant's  answer; 
all  the  statements  in  the  answer  being  taken 
as  true,  whether  responsive  to  the  bill  or 
not    Fall  y.  Simmons,  6  Ga.  265,  268. 

HEARSAY  EVIDENCE. 

•The  term  'hearsay,*  '*  says  Mr.  Green- 
leaf,  "is  used  In  reference  to  that  which  is 
written  as  well  as  that  which  Is  spoken,  and 
in  its  legal  sense  denotes  that  kind  of  evi- 
dence which  does  not  derive  its  value  sole- 
ly from  the  credit  given  to  the  witness  him- 
self, but  rests  also  In  part  on  the  veracity 
and  competency  of  some  other  person.'* 
State  y.  Ah  Lee,  23  Pac.  424,  425,  18  Or. 
540;  Hopt  y.  Utah,  4  Sup.  Ct  202,  205,  110 
U.  S.  674,  28  L.  Ed.  262 ;  Morell  v.  Morell,  60 
N.  B.  1092,  1093,  157  Ind.  179;  Dixon  y.  La-  i 


bry  (Kj.)  29  S.  W.  21,  22;  Shaw  y.  People 
(N.  Y.)  5  Thomp.  &  a  439,  444,  2  Cow.  Gr.  B. 
200,204. 

Hearsay  evidence  to  not  admissible  to 
prove  which  of  two  persons,  claiming  by  the 
same  name  a  particular  grant  or  reservation 
made  by  the  treaty  of  Saginaw  between  the 
United  States  and  the  Chippewa  Indians,  was 
the  person  intended.  Hearsay  evidence  to  a 
statement  which  a  witness  professes  to  have 
heard,  made  by  a  third  person  as  to  some  par- 
ticular transaction  or  thing;  literally,  what 
the  witness  says  he  heard  another  person 
say.  1  Starkie,  Ev.  229.  To  justify  the  In- 
troduction of  hearsay  evidence  it  must  be 
shown  to  fall  within  some  one  of  the  excep- 
tions recognized  by  the  adjudged  cases  on 
that  subject  These  are  divided  by  Mr. 
Greenleaf  into  four  classes:  (1)  Those  rout- 
ing to  matters  of  public  and  general  interest; 
(2)  those  relating  to  ancient  possession;  (3) 
declarations  against  Interest;  (4)  dying  dec- 
larations, and  some  others  of  a  miscellaneous 
nature.  While  the  treaty  itself  was  a  public 
transaction,  and  perhaps  a  matter  of  public 
and  general  Interest  the  question  as  to 
which  of  two  Individuals  was  the  person  to 
whom  a  certain  grant  or  reservation  was 
made  In  such  treaty  was  not  one  in  which 
the  public  was  interested,  and  could  not  be 
shown  by  hearsay  evidence.  Stockton  y.  Wil- 
liams  (Mich.)   1   Doug.    546,   570. 

Hearsay  evidence  Is  a  statement  made 
by  a  person  not  called  as  a  witness,  which 
is  received  in  evidence  on  the  trial;  and 
to  this  dass  dying  declarations  belong.  Peo- 
ple y.  Kraft  36  N.  Y.  Supp.  1034, 1035, 91  Hun, 
474.  Under  this  rule  a  narrative  of  a  past 
transaction  will  be  excluded,  but  where  the 
question  to  be  ascertained  simply  is  whether 
the  declaration  was  made,  and  not  whether 
it  was  true,  the  fact  testified  to  depends 
solely  upon  the  credibility  of  the  witness, 
and  Is  therefore  strictly  and  properly  original 
evidence.  Shaw  y.  People  (N.  Y.)  5  Thomp. 
&  G.  439,  444. 

"Fame,"  says  Crabb,  "has  a  reference 
to  the  thing  which  gives  birth  to  it  It 
goes  about  of  itself,  without  any  apparent 
instrumentality.  •  •  •  Hearsay  refers  to 
the  receivers  of  that  which  is  said,  and 
hence  it  is  limited  to  a  small  number  of 
reporters  or  speakers.  Fame  serves  to  es- 
tablish^ a  character,  either  to  a  person  or 
thing.  There  is  a  distinction,  therefore,  be- 
tween hearsay  and  evidence  of  repute." 
Commonwealth  y.  Murr  (Pa.)  42  Wkly.  Notes 
Gas.  263. 

Testimony  which  purports  to  relate  what 
a  testator  said,  after  making  a  will,  In  rela- 
tion to  the  causes  which  Influenced  him 
to  make  it  to  in  the  category  of  hearsay  evi- 
dence. Schierbaum  y.  Schemme^  57  CL  W. 
526,  530,  157  Mo.  1. 
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Eridence  as  to  what  a  witness  said  at 
a  former  trial  had  between  different  parties 
la  hearsay  evidence.  Boardman  y.  Reed,  31 
U.  8.  (6  Pet)  828,  341,  8  L.  Ed.  415. 

Proof  of  the  general  reputation  of  a 
person  for  sobriety  among  those  employed 
with  him  is  hearsay  evidence.  Intemper- 
ance, sobriety,  and  drunkenness  are  facts,  to 
be  proven  like  other  facts.  Stevens  t.  San 
Francisco  &  N.  P.  B.  Co.,  86  Pac  165,  169, 
100  CaL  554. 


HEARSE. 

A  hearse  is  a  carriage  for  conveying  the 
dead  to  the  grave  (Webst  Diet.),  and  is  ex- 
empt under  a  statute  exempting  wagons. 
Spikes  T.  Burgess,  27  N.  W.  184,  65  Wis. 
428. 


HEART  DISEASE. 

A  statement  that  "phlebitis  and  heart 
disease"  were  the  cause  of  a  death  is  not 
necessarily  equivalent  to  a  statement  that 
organic  heart  disease  had  existed  for  any 
length  of  time,  or  existed  at  the  time  of 
death;  phlebitis  being  an  inflammation  of 
the  veins,  capable  of  being  communicated  to 
the  lining  membranes  of  the  heart,  so  that 
an  inflammation  of  the  heart  is  produced 
which  is  denominated  "endocarditis"  and  Is 
apt  to  result  fatally.  In  such  case,  how- 
ever, the  acute  inflammation  of  the  veins 
should  be  regarded  as  the  primary  cause, 
and  heart  disease  as  the  result  or  secondary 
cause,  of  the  death.  Succession  of  Bidwell, 
27  South.  281,  284,  52  La.  Ann.  744. 

"Heart  disease,"  within  the  meaning  of 
a  question  In  an  application  for  a  life  policy 
whether  the  applicant's  parents,  etc.,  have 
been  alBlcted  with  consumption,  scrofula.  In- 
sanity, epilepsy,  disease  of  the  heart,  or 
other  hereditary  disease,  Is  to  be  construed 
only  as  an  Inquiry  whether  such  relatives 
have  been  afflicted  by  such  disease  In  a 
hereditary  form;  the  word  "other"  in  the 
question  plainly  Indicating  that  the  inquiry  is 
so  limited.  Gridley  v.  Northwestern  Mut 
Ufe  Ins.  Co.  (U.  S.)  11  Fed.  Cas.  2.  8. 

HEAT. 

In  a  contract  with  a  carrier  to  transport 
a  lot  of  hogs  for  plaintiff  from  Buffalo  to 
Albany,  plaintiff  assumed  the  risk  of  Injuries 
In  consequence  of  heat,  etc.,  in  consideration 
of  a  reduced  rate  of  freight.  Held,  that  the 
phrase  "injuries  in  consequence  of  heat" 
should  be  construed  as  exempting  defendant 
from  injuries  by  heat,  the  result  of  negligence 
of  defendant's  employes  in  not  watering  and 
cooling  the  hogs  by  wetting,  since  the  com- 
mon-law liability  of  carriers  does  not  apply 
to  live  stocky  but  In  the  transportation  there- 


of they  were  only  liable  for  negligence,  and 
hence  such  meaning  must  be  given  to  the 
words  of  exemption,  if  they  are  to  have  any 
effect  Gragin  v.  New  York  Gent  B.  Oo.,  51 
N.  Y.  61,  64,  10  Am.  Bep.  559. 

H£AT  OF  PASSION. 

See  "Sudden  Heat  and  Passion." 

The  term  "heat  of  passion,"  used  to  char- 
acterize murder  In  the  second  degree,  is  not 
used  In  its  technical  sense,  but  as  a  condi- 
tion of  mind,  contradistinguished  from  a 
cool  state  of  blood«  State  v.  Wieners,  66 
Mo.  18,  25. 

The  phrase  "heat  of  passion"  has  a  tech- 
nical meaning,  and  should  not  be  used  in  an 
Instruction  without  explanation.  State  v. 
Andrew,  76  Mo.  101,  105. 

By  "heat  of  passion*'  Is  not  meant  pas- 
sion or  anger  which  comes  froip  an  old 
grudge,  or  no  immediate  cause  of  provoca- 
tion, but  it  means  passion  or  anger  suddenly 
aroused  at  the  time  by  some  immediate  rea- 
sonable provocation  by  words  or  acts  of  de- 
ceased at  the  time.  State  v.  Seaton,  17  S.  W. 
169,  171,   106  Mo.  198. 

Anse'  synonymoiis. 

See  "Anger." 

As  oaused  by  Jvst  or  lawfvl  proToea*- 
tlon. 

The  heat  of  passion  that  will  take  away 
the  malice  from  an  act  manifestly  dangerous 
to  human  life,  and  reduce  homicide  to  man- 
slaughter, must  be  caused  by  lawful  provoca- 
Uon.  State  v.  Wilson,  11  S.  W.  085,  988,  98 
Mo.  440. 

"Heat  of  passion"  at  common  law  meant 
the  heated  state  of  the  blood  caused  by  a 
lawful  provocation.  In  drawing  the  distinc- 
tion between  the  two  degrees  of  murder, 
passion  or  excitement  of  mind  is  divided  in- 
to two  phases.  One  phase  reduces  the  act  to 
murder  In  the  second  degree,  and  the  other 
to  manslaughter.  When  used  In  the  defini- 
tion of  the  various  degrees  of  manslaughter, 
it  Is  used  in  Its  ordinary  common-law  sense; 
that  is,  such  heat  of  passion  as  is  produced 
by  a  lawful  provocation.  The  other  is  that 
passion  which  is  produced  by  a  Just  provoca- 
tion. Opprobrious  language,  insulting  ges- 
tures, and  the  like  are  a  just  provocation. 
Where  the  passion  or  excitement  of  mind  is 
produced  by  such  provocation  to  the  extent 
that  it  materially  interferes  with  the  Judg- 
ment and  reason,  an  act  done  at  once  under 
its  immediate  influence  is  done  in  the  heat  of 
passion.  State  v.  Bulling,  15  S.  W.  867,  871, 
105  Mo.  204. 

The  words  "in  the  heat  of  passion,"  in 
the  statutory  definition  of  voluntary  man- 
slaughter, mean  any  heat  of  passion  recog- 
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nlzed  by  law,  whether  produced  by  a  just 
cause  or  provocation,  or  a  lawful,  adequate, 
or  reasonable  cause.  State  v.  Berkley,  109 
Mo.  665,  673,  19  S.  W.  192. 

As  result  of  alteroatlon. 

It  Is  held  that  an  instruction  that  "heat 
of  passion"  means  a  quarrel,  an  altercation, 
in  which  the  party  killed  is  immediately  con- 
cerned— that  Is,  the  heat  of  passion  must 
not  be  all  on  one  side,  but  there  must  be 
sufficient  cause  for  it— is  erroneous;  the 
court  observing  that  it  Is  not  always  neces- 
sary to  the  existence  of  heat  of  passion  that 
there  should  be  a  quarrel  or  altercation,  in 
which  the  party  killed  is  immediately  con- 
cerned, but  that  if  the  contemplated  heat  of 
passion  actually  exists,  it  would  palliate  the 
oflTense  if  the  accused  should,  while  thus  ex- 
cited, kill  some  other  than  the  one  engaged 
in  the  altercation  with  him.  It  was  fur- 
ther said  that  the  Instruction  was  erroneous 
in  stating  that  the  heat  of  passion  must  not 
be  all  on  one  side,  and  that  there  must  be 
sufficient  cause  for  it  In  criticism  of  this 
portion  of  the  instruction  the  court  said  that 
the  accused  might  be  severely  injured  and 
his  passions  excited  by  the  acts  of  one  who 
was  entirely  cool  and  deliberate.  Wilson  v. 
People  (N.  Y.)  4  Parker,  Cr.  B.  619,  646. 

HEAVILY  INVOLVED. 

The  expression  *'heavily  involved  in 
debt,"  in  a  testamentary  provision  that  the 
rents  and  profits  of  certain  property  should 
be  paid  to  a  beneficiary,  unless  he  became 
heavily  involved  in  debt,  is  not  of  such  vague 
and  uncertain  meaning  as  to  make  it  void  for 
uncertainty;  but  the  court  can  ascertain  from 
proof  when  the  beneficiary  is  heavily  involved 
in  debt  First  Nat.  Bank  v.  Nashville  Trust 
Co.  (Tenn.)  62  S.  W.  392.  403. 

HEAVY  ARTICLE. 

A  charter  of  a  railroad  company  pre- 
scribed a  maximum  rate  of  charge  for  the 
transportation  of  heavy  articles  by  the  100 
pounds  and  of  articles  of  measurement  by 
the  cubic  foot  It  was  held  that  it  was 
properly  left  to  the  jury  to  determine  wheth- 
er cotton  in  bales  were  heavy  articles,  with- 
in the  meaning  which  custom  had  given  to 
those  terms  at  the  date  of  the  charter.  The 
term  "heavy"  is  a  comparative  term  as  ap- 
plied to  different  articles.  Iron  is  heavy, 
feathers  are  light  or  bulky,  yet  a  pound,  of 
feathers  is  as  heavy  as  a  pound  of  iron. 
Hence  an  article  is  heavy  when  a  certain 
bulk  has  a  certain  weight,  while  one  which 
has  the  same  bulk,  but  weighs  less,  will  not 
be  heavy.  On  this  principle  we  call  iron 
heavy  and  feathers  light  The  difficulty  is 
In  drawing  the  line  of  demarcation  or  in 
ascertaining  when  the  weight  of  an  article. 


compared  with  its  bulk,  makes  it  a  heavy 
article.  It  may  be  said  that  lint  cotton  is 
not  heavy,  and  that  cotton  compressed  in 
very  small  bales,  as  is  now  done  by  powerful 
steam  or  hydraulic  presses,  is  heavy.  Con- 
sidering bales  of  cotton  as  usually  packed 
by  farmers,  with  the  bulk  of  85  cubic  feet, 
weighing  only  460  pounds,  they  are  not 
heavy  articles.  Blder  v.  Charlotte,  C.  &  A. 
B.  Co.,  13  S.  C.  279,  281. 

"Heavy  articles,"  as  used  in  the  charter 
of  a  railroad  company,  providing  that  for 
the  transportation  of  goods,  produce,  mer- 
chandise, and  other  articles  it  should  not 
charge  an  alnount  exceeding  50  cents  per 
100  pounds  for  each  100  miles  on  heavy  ar- 
ticles, and  15  cents  per  cubic  foot  on  arti- 
cles of  measurement  for  every  100  miles, 
cannot  be  construed  as  a  matter  of  law  to 
include  cotton  packed  in  bales  in  the  manner 
used  for  the  purpose  of  transportation;  but 
such  question  is  to  be  determined  by  the 
customs  and  usages  of  railroads  and  carriers 
at  the  date  of  the  charter.  The  term  "heavy 
articles"  is  used  in  a  technical  sense,  and  not 
according  to  its  popular  sense,  from  the  fact 
that  it  is  contrasted  with  articles  of  meas- 
urement Bonham  v.  Charlotte,  C.  &  A.  R. 
Co.,  13  S.  0.  267.  A  bale  of  cotton  is  a 
"heavy  article,"  and  not  an  article  of  meas- 
urement, according  to  the  custom  and  prac- 
tice with  railroads  and  common  carriers  in 
South  Carolina.  Bonham  v.  Bailroad  Co., 
16  S.  C.  633. 

HEIFER. 

A  heifer  is  a  young  cow,  so  that,  under 
an  indictment  for  stealing  a  heifer,  one  could 
not  be  convicted  of  stealing  a  bull,  and  a 
conviction  for  such  offense  is  not  a  bar  to  a 
prosecution  for  stealing  a  bull.  State  v. 
McMinn,  34  Ark.  160,  162. 

A  heifer  is  a  young  cow,  but  the  term 
does  not  include  calves.  MiUigan  ▼.  Jef- 
ferson Co.,  2  Mont  543,  54a 


In  Dow  V.  Smith,  7  Vt  465,  29  Am.  Dec. 
202,  and  in  Freeman  v.  Carpenter,  10  Vt  433. 
33  Am.  Dec.  210,  it  was  decided  that  a  heifar 
was  a  cow,  within  the  meaning  of  a  statute 
exempting  cows  from  execution.  Mundell 
V.  Hammond,  40  Vt  641,  645.  See,  also, 
Stirman  v.  Smith  (Ky.)  10  S.  W.  131,  132; 
Johnson  y.  Babcock,  90  Mass.  (8  Allen)  5S3. 

In  a  writ  in  a  replevin  suit  an  animal 
was  described  as  a  heifer,  and  in  the  cer- 
tificate of  appraisement  was  described  as  a 
cow.  Held,  that  the  words  should  be  con- 
strued as  practically  synonymous,  and  hence 
there  was  no  variance  justifying  the  dis- 
missal of  the  writ.  Pomeroy  v.  Trimper,  :)0 
Mass.  (8  Allen)  398,  403,  85  Am.  Dec  714. 
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*'In  Carmth  t.  Qrassie,  77  Mass.  (11 
Gray)  211,  71  Am.  Dec.  707,  under  a  statute 
exempting  a  cow,  a  belf er  only  20  months  old« 
and  not  giving  milk  for  more  than  a  year 
thereafter,  was  held  to  be  exempt;  It  ap- 
pearing that  the  owner  was  raising  It  for 
his  family  cow/'  Mall<»7  y.  Berry,  16  Elan. 
298,  295. 

Proof  that  an  animal  stolen  was  a  heifer 
was  held  not  to  be  a  variance  under  an  In- 
dictment charging  the  theft  of  a  cow.  Peo- 
ple y.  Soto,  40  Cal.  67,  70;  Parker  y.  State, 
39  Ala.  865. 

Where  an  Indictment  charges  the  larceny 
of  a  heifer,  there  Is  no  variance  between  It 
and  the  verdict  fixing  the  value  of  the  cow 
stolen  at  a  certain  sum,  as  a  heifer  is  de- 
fined to  be  a  young  cow.  Garvin  v.  State,  52 
Miss.  207,  209. 

HEIR. 

'To  heir  an  estate"  Is  a  common  expres- 
sion, which  means  "to  take  as  heir;  to  In- 
herit"   Hall  V.  OhaflTee.  14  N.  H.  216,  224. 

The  definition  of  the  word  "heir"  Is  no 
inherit"  or  "to  succeed  to,"  and  cannot  be 
applied  to  any  less  estate  In  land  than  that 
held  by  the  ancestor,  from  whom  the  heir 
Inherits  or  to  whose  property  right  he  suc- 
ceeds. Thus  a  testator's  contract  with  his 
daughter  to  refund  certain  money  to  her  If 
she  did  not  heir  a  certain  portion  of  his  land 
at  his  death  was  not  fulfilled  by  a  devise  of 
a  life  estate  to  her,  with  remainder  to  his 
other  children  In  the  event  of  her  death 
without  Issue.  Parrott  t.  Graves'  Bx'x 
(Ky.)  32  8.  W.  605,  606. 

HEIB  APPAREH T. 

An  heir  apparent  is  one  whose  right  of 
inheritance  is  Indefeasible,  provided  he  out- 
lives the  ancestor,  as  the  eldest  son,  who 
must  by  the  common  law  of  England  become 
the  heir  of  his  father  on  his  death.  Jones 
V.  Fleming  (N.  Y.)  37  Hun,  227,  230. 

"Heirs  apparent"  Is  a  term  which  applies 
to  those  who  will  probably  Inherit  from  a 
live  ancestor.  Ward  v.  Stow,  17  N.  O.  509, 
512,  27  Am.  Dec.  238. 

HZ3R  PRESUMPTIVE. 

An  heir  presumptive  is  one  who,  If  the 
ancestor  should  die  Immediately,  would  suc- 
ceed to  the  estate,  but  whose  right  of  In- 
heritance may  be  defeated  by  the  birth  of  a 
nearer  heir.  Jones  v.  Fleming  (N.  Y.)  37 
Han,  227,  230. 

''Heirs  presomptive"  is  a  term  which  ap- 
plies to  those  who  will  probably  Inherit  from 
a  live  ancestor.  Ward  y.  Stow,  17  N.  a  609, 
512,  27  Am.  Dec  23& 


He  who  Is  the  nearest  relation  of  the 
deceased  capable  of  Inheriting  Is  presumed 
to  be  heir,  and  Is  called  the  "presumptive 
heir."  This  quality  is  given  to  him  before 
the  decease  of  the  person  from  whom  he  Is 
to  inherit,  as  well  as  after  the  opening  of 
the  succession,  until  he  has  accepted  or  re- 
nounced it    Civ.  0>de  La.  1900,  art  880. 

HEIBE88. 

In  the  provision  of  a  will:  "I  do  order 
and  will,  at  the  death  of  my  wife,  M.,  that 
all  property  undisposed  of  shall  be  sold  oi 
divided  in  the  following  manner,  that  Is: 
My  brother  J.  to  have  one  share,  my  nephew 
J.  B.  C.  one  share,  my  brother  R.  0.'s  heirs 
another  share,  my  brother  T.'s  heirs  a  fourth 
share,  and  my  sister  S.  0.'s  heiress  a  fifth 
share,"  the  word  "heiress"  is  construed  to 
mean  heirs.  Chadwlck  y.  Chadwlck,  37  N. 
J.  Bq.  (10  Stew.)  71,  76. 


See  "Adopted  Heir";  ••Beneficiary  Heir"; 
"Die  Without  Heirs";  "Expectant 
Heir";  -Forced  Hehr";  "Lawful 
Heirs";  "Legal  Heirs";  "Legitimate 
Heir";  "Natural  Heirs";  "Present 
Heirs";  '•Right  Heir";  •'Unconditional 
Heirs." 

All  my  heirs,  see  "All." 

At  common  law  an  heir  is  he  who  is  bom 
in  lawful  wedlock,  and  upon  whom  the  law 
casts  the  estate  in  lands,  tenements,  or  here- 
ditaments immediately  on  the  death  of  the 
ancestor.  Hoover  v.  Smith,  54  Atl.  102,  96 
Md.  393. 

At  common  law  an  heir  is  one  who  Is 
bom  or  begotten  In  legal  wedlock,  and  upon 
whom  the  law  casts  the  estate  In  lands,  tene- 
ments, and  hereditaments  immediately  upon 
the  death  of  the  ancestor.  Jarboe  y.  Hey, 
122  Mo.  341,  353,  26  S.  W.  968. 

An  heir  at  common  law  has  been  defined 
to  be  one  bom  in  lawful  matrimony,  who 
succeeds  by  descent,  right  of  blood,  and  the 
act  of  Qod  to  lands,  tenements,  or  heredita- 
ments, being  an  estate  of  Inheritance.  Fletch- 
er v.  Holmes,  32  Ind.  497,  510;  Lord  v. 
Bourne,  63  Me.  368,  379,  18  Am.  Rep.  234; 
Richai-dson  v.  Martin,  55  N.  H.  45,  47;  Sew- 
all  V.  Roberts,  115  Mass.  262,  268;  Meadow- 
croft  V.  Winnebago  County,  54  N.  BL  949, 
950,  181  111.  504. 

The  heirs  of  a  decedent  are  those  of  his 
kindred  on  whom  the  law,  Immediately  on 
his  decease,  casts  the  estate  in  real  property. 
Appeal  of  Dodge,  106  Pa.  216,  220,  51  Am. 
Rep.  519  (citing  2  Minor,  Inst.  452;  2  Bl. 
CJomm.  201);  Hiester  v.  Verger,  31  Atl.  122, 
123,  166  Pa.  445;  McCarthy  v.  Marsh,  5  N. 
Y.  (1  Seld.)  263,  275;  PhUUps  y.  Carpenter, 
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44  N.  W.  8d8,  809,  79  Iowa,  600;  Oroom  t. 
Herring,  11  N.  O.  393,  394;  Stith's  Heirs  v. 
Barnes,  4  N.  C.  96,  98,  6  Am.  Dec.  547;  Nye 
V.  Grand  Lodge  A.  O.  U.  W.,  86  N.  E.  429, 
436,  9  Ind.  App.  131;  Barclay  y.  Cameron, 
25  Tex.  232,  233,  242;  Brooks  t.  Eyetts,  83 
Tex.  732,  742 ;  La  very  y.  Egan,  9  N.  E.  747, 
740,  143  Mass.  389;  In  re  Donahue's  Estate, 
36  Gal.  329,  332;  Ewlng  y.  Barnes,  40  N.  E. 
325,  327,  156  111.  61;  Long  y.  Beaumont,  1 
P.  Wms.  229. 

By  the  word  "heirs"  is  properly  meant 
those  upon  whom  the  law  casts  the  real 
estate  immediately  upon  the  death  of  the 
ancestor.  Howell  y.  Gifford,  53  Atl.  1074, 
1077,  64  N.  J.  Eq.  180;  Brown  y.  Merchants* 
Bank  of  Appleton  City,  66  Mo.  App.  427,  431. 

"The  word  heirs,  when  first  Introduced 
into  charters  and  feoffments,  was  a  word  of 
very  great  importance.  It  enlarged  the  right 
of  the  yassal  from  one  held  either  at  the 
will  of  the  lord  or  for  his  own  life  to  a 
permanent  and  hereditary  interest.  It  signi- 
fied an  undertaking  of  the  lord  that  he  would 
accept  the  heir  as  his  yassal.  It  was  in  ef- 
fect "Simply  a  stipulation  for  the  renewal  of 
the  lease  upon  the  same  terms  with  the 
heir  of  the  first  lessee.  Unless  the  lord 
bound  himself  that  the  fief  should  go  to  the 
heir  of  his  yassal,  the  heir  had  no  rights  in 
it  on  the  death  of  the  ancestor  or  the  loi*d; 
for  the  absolute  owner  of  the  soil  might  be- 
stow the  fief  upon  any  stranger  who  would 
enter  into  homage  and  do  fealty  to  him  for 
the  land  upon  such  new  seryices  as  he  might 
Impose."  Sanborn  y.  Sanborn,  62  N.  H.  631, 
634. 

In  the  Roman  law  and  In  the  modem 
ciyil  law,  "haeres,"  or  "heir,"  has  a  more 
extended  significance  than  in  the  common 
law.  The  term  is  applied  to  all  persons  en- 
titled to  succeed  to  the  estate  of  one  deceas- 
ed, whether  by  act  of  the  party  or  by  op- 
eration of  law,  and  whether  the  property 
be  real  or  personal  in  its  nature.  Adams 
y.  Akerlund,  168  111.  632,  639,  48  N.  B.  454. 
457;  Butterfleld  y.  Sawyer,  58  N.  E.  602, 
604,  187  111.  598,  52  L.  R.  A.  75,  79  Am.  St. 
Rep.  246. 

Heirs  are  those  persons  in  whom  real 
estate  yests  by  operation  of  law  on  the 
death  of  one  who  was  last  seised.  Dukes  y. 
Faulk,  16  S.  E.  122,  127,  37  S.  C.  255,  34  Am. 
St  Rep.  745. 

The  word  "heir"  has  a  technical  signifi- 
cance, and,  when  uncontrolled  by  the  con- 
text, designates  the  person  appointed  by  law 
to  succeed  to  the  real  estate  in  question  in 
case  of  intestacy.  Gauch  y.  St.  Louis  Mut 
Life  Ins.  Co.,  88  111.  251,  30  Am.  Rep.  554; 
Cook  y.  First  Uniyersalist  Church,  49  Atl. 
389,  390,  23  R.  I.  62;  In  re  Aspden's  Estate 
(U.  a)  2  Fed.  Cas.  37,  59;  Nye  y.  Grand 
Lodge  A.  O.  U.  W.,  36  N.  E.  429,  436,  9  Ind. 


App.  181;  Lincoln  v.  Aldrich,  21  N.  B.  671. 
149  Mass.  368,  4  L.  R.  A.  215;  Olney  y.  Loy- 
ering,  45  N.  E.  766,  167  Mass.  446;  Merrill 
y.  Preston,  135  Mass.  451,  457;  Lawton  y. 
Oorlies,  27  N.  B.  847,  848,  127  N.  Y.  100; 
Proctor  V.  Clark,  12  L.  R.  A.  721,  724,  154 
Mass.  45,  27  N.  B.  673;  Alexander  y.  Wal- 
lace, 76  Tenn.  (8  Lea)  569,  670. 

The  word  "heir"  In  a  will,  when  uncon- 
trolled by  the  context,  designates  the  person 
appointed  by  law  to  suceed  to  the  estate  in 
question  as  in  case  of  intestacy.  Kelley  y. 
Vigas,  112  Ul.  242,  245,  54  Am.  Rep.  235. 

The  word  "heir"  of  Itself  Imports  suc- 
cession to  the  property  ab  intestato.  Layary 
y.  Egan,  9  N.  E.  747,  749,  143  Mass.  389. 

**The  word  'hefrs'  in  Itself  imports  suc- 
cession to  property  by  death,  and,  as  the 
persons  or  the  heirs  of  one  deceased  are  des- 
ignated by  law,  the  heirs  must  be  either  those 
persons  who  by  law  would  succeed  to  the 
real  estate,  or  those  who  would  succeed  to 
the  personal  estate  of  the  person  whose  heirs 
they  are  called,  if  that  person  had  died  in- 
testate; and  it  is  said  that,  If  the  property 
is  personal,  the  inference  is  that  those  per- 
sons are  meant  who  would  succeed  to  per- 
sonal estate,  if  the  owner  had  died  intestate, 
and  who  haye  been  sometimes  styled  the 
'statutory  next  of  kin*  or  'heirs  of  personal- 
ty.' "    Swazey  y.  Jaquee,  10  N.  a  758,  76L 

The  word  "heirs"  expresses  the  rela- 
tion of  persons  to  a  deceased  ancestor,  and 
not  to  a  liying  one.  Its  primary  import  re- 
lates to  the  succession  to  real  property,  but, 
when  it  is  used  to  denote  succession  or  sub- 
stitution in  connection  with  a  legacy  of  per- 
sonal property,  it  may  haye  the  sense  of  de- 
noting the  persons  on  whom  the  law  will 
cast  the  succession  to  that  class  of  property. 
Cushman  y.  Horton,  59  N.  Y.  149,  151;  Fa- 
bens  y.  Fabens,  5  N.  B.  650,  652,  141  Mass. 
395. 

The  word  "heirs,"  in  the  strict  legal 
meaning,  when  speaking  of  heirs  of  a  certain 
person,  Includes  all  who  will  take  if  the 
deceased  dies  intestate  leaying  an  estate 
composed  entirely  of  real  property.  But  in 
a  case  In  which  testator  directed  that  his  re- 
siduary estate,  which  consisted  of  nothing 
but  personalty,  should  be  paid  to  his  heirs 
according  to  the  laws  and  statutes  of  the 
state,  the  same  as  if  he  had  died  intestate, 
was  construed,  in  yiew  of  the  fact  that  tes- 
tator, who  had  drawn  the  will  himself,  was 
not  a  lawyer,  and  that  he  had  no  relatlyes, 
except  a  sister  and  the  children  and  grand- 
children of  other  brothers  and  sisters,  to  be 
so  ambiguous  as  to  justify  the  admission  of 
extrinsic  eyidence  and  the  examination  of 
other  parts  of  the  will  for  an  explanation  of 
the  meaning  in  which  he  used  the  term. 
Armstrong  y.  Galusha,  60  N.  Y«  Supp.  1-4. 
43  App.  Diy.  2^ 
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'^Heira"  is  a  tecbnical  word,  and  when 
it  is  made  use  of  In  any  legal  instrument 
there  is  a  presumption  more  or  less  strong, 
according  to  the  circumstances,  that  it  is 
employed  in  a  technical  sense;  bnt  In  com- 
mon speech  the  word  is  frequently  used  to 
indicate  those  who  claim  in  any  manner  the 
ownership  of  any  species  of  property  by 
reason  of  the  death  of  an  owner,  and  may 
then  include  next  of  kin  and  legatees,  as 
well  as  those  who  take  by  descent  In  wills, 
which  are  often  very  informal  instruments 
and  drawn  without  legal  assistance,  the  word 
is  sometimes  employed  with  quite  as  little 
regard  to  the  technical  sense.  The  context 
may  determine  the  meaning,  and,  when  it 
does,  effect  must  be  given  to  the  instrument 
accordingly.  Hascall  v.  Cox,  13  N.  W.  807, 
806»  49  Mich.  435. 

When  land  is  devised  to  a  person  and 
his  heirs,  or  to  the  heirs  of  a  person  named* 
the  word  "heirs"  must  be  construed  to  em- 
brace  those  only  who  are  heirs  in  the  strict 
legal  sense  of  the  term,  unless  there  is  some- 
thing on  the  face  of  will  to  show  that  the 
word  "heirs"  was  used  by  the  testator  in  a 
more  enlarged  sense.  Heard  v.  Horton,  1 
Denio,  165,  160,  43  Am.  Dec.  650;  Heath  v. 
Hewitt,  1  N.  Y.  Supp.  402,  40  Hun.  12;  Shaw 
Y.  Robinson,  20  S.  B.  161, 162,  42  S.  G.  842. 

An  heir  is  one  upon  whom  the  law  casts 
his  ancestor's  estate  on  the  death  of  his  an- 
cestor; so  that  under  a  deed  to  one  and  the 
heirs  of  her  body,  forever,  but,  if  she  die 
without  issue,  then  to  her  mother  and  her 
heirs,  where  the  mother  died  leaving  her  as 
sole  heir  and  she  had  three  adult  children, 
the  title  was  not  marketable,  as  it  could  not 
then  be  determined  what  heirs  she  would 
have.  Rozier  y.  Graham,  48  S.  W.  470,  471, 
146  Mo.  352. 

TThe  word  •heirs*  is  •nomen  geiierallR 
simum,*  and  in  a  comprehensive  sense  may 
include  all  kinds  of  heirs."  Miller  v.  Church- 
Ill,  78  N.  C.  372,  873.       • 

In  a  will  providing  that  the  principal 
and  Income  of  the  estate  should  be  divided 
into  four  equal  imrts,  one  to  each  of  four 
of  the  testator's  children  and  to  their  heirs 
and  assigns,  forever,  the  word  "heirs"  ap- 
pears to  have  been  used  as  if  it  were  a  gen- 
eral word,  which  might  mean  those  who  were 
properly  so,  or  "executors  and  administra- 
tors," or  family  or  children.  Bradlee  v.  An- 
drews, 137  Mass.  50,  53. 

The  word  "heirs,"  when  used  in  a  will 
in  which  there  is  nothing  to  show  a  different 
intention  on  the  part  of  a  testator,  "means 
all  who  are  to  take  generally,  without  ex- 
ception, as  a  class  of  inheritable  persons." 
Van  Olinder  v.  Carpenter,  10  N.  B.  868.  871, 
127  IlL  42,  2  L.  B.  A.  455,  11  Am.  St  Rep. 
02. 


An  heir  la  one  who  takes  by  descent 
Inhabitants  of  Blliot  v.  Spinney,  60  Me.  31, 
32. 

The  word  "heirs,"  in  Its  ordinary  mean- 
ing, is  descriptive  of  those  persons  upon 
whom  the  law.  upon  the  death  of  the  an- 
cestor, would  cast  the  inheritance,  including 
all  possible  heirs  to  take  from  generation 
to  generation.  Bwing  v.  Barnes^  40  N.  E. 
325.  327,  156  111.  61;  Brooks  v.  Bvetts,  33 
Tex.  732,  742. 

An  heir  is  he  who  succeeds  by  descent 
to  the  inheritance  of  an  ancestor,  and  in  this 
sense  the  word  comprehends  all  heirs  and 
the  heirs  of  heirs  ad  infinitum.  Ward  v. 
Stow,  17  N.  C.  500,  512,  27  Am.  Dec.  238; 
Merrill  v.  Atkln,  50  Bl.  10,  21. 

The  word  "heir"  not  only  means  one  to 
whom  an  estate  has  descended  from  his  im- 
mediate ancestor,  but  includes  one  who  has 
inherited  through  several  successive  descents. 
Castro  V.  Tennent,  44  Cal.  253,  262. 

The  term  "heir"  implies  all  those  legal 
qualifications  which  the  laws  require  in  the 
persons  who  represent  or  stand  in  that  place. 
Heir  is  one  who  succeeds  by  descent  to 
lands.  He  must  be  such  an  one  as  is  capa- 
ble of  inheriting  the  lands  of  an  ancestor. 
State  V.  Engle,  21  N.  J.  Law  (1  Zab.)  347,  366. 

An  heir  at  law  la  simply  one  who  suc- 
ceeds to  the  estate  of  a  deceased  person  un- 
der the  statute  of  a  country  or  a  state,  or 
the  decision  of  an  Indian  tribe.  The  law  or 
decision  for  a  country  and  state  or  an  In- 
dian tribe  may  make  any  person  an  heir; 
and,  if  not  made  an  heir  by  such  law,  the 
person  is  not  an  hehr.  O'Brien  v.  Bugbee,  26 
Pac.  428.  432.  46  Kan.  1;  McKinney  v.  Stew- 
art. 6  Kan.  384,  802 ;  Delasbmutt  v.  Parrent 
20  Pac.  504.  505,  40  Kan.  641;  Appeal  of 
Nice,  50  Pa.  (14  Wright)  143,  148. 

Ordinarily  the  statute  of  distribution 
must  be  looked  to,  to  ascertain  the  persons 
who  are  entitled  to  the  character  of  heirs. 
Dukes  Y.  Faulk.  16  S.  B.  122,  126,  87  S.  0. 
255,  84  Am.  St  Rep.  745. 

"Heirs,"  as  used  in  Sp.  Act  Feb.  7, 
1856,  entiUed,  "An  act  for  the  relief  of  the 
heirs  of  C.  S.  H.,"  authorizing  and  requir- 
ing the  Commissioner  of  the  General  Land 
Office  to  issue  to  the  heirs  of  C.  S.  H.  a 
headright  certificate  for  a  certain  amount 
of  land,  etc.,  refers  to  the  person  or  persons 
entiUed  to  the  estate  of  C.  S.  H.  under  the 
law  of  descent  which  was  in  force  at  the 
time  of  his  death.  Goodrich  y.  O'Connor,  52 
Tex.  875,  878. 

The  heirs  of  a  person  are  those  whom 
the  law  appoints  to  succeed  to  his  estate,  in 
case  he  dies  without  disposing  of  It  by  will. 
In  California,  where  the  heirs  of  a  person 
are  determined  by  the  provisions  of  the 
Code,  the  use  of  the  term  "heira"  In  an  in- 
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strnment  of  conveyance  to  designate  the  per- 
sonfi  In  whom  the  estate  granted  Is  to  pass 
will,  In  the  absence  of  anj  qualifying  term, 
be  construed  to  mean  his  heirs  as  thus  as- 
certained. Like  all  other  legal  terms,  the 
word,  when  unexplained  and  uncontrolled 
by  the  context,  is  to  be  construed  according 
to  its  strict  technical  import  Where  a  hus- 
band's deed  to  his  wife  provided  that  the 
property  should,  on  her  death,  go  to  their 
children  then  living,  and,  in  case  of  the  death 
of  any  of  such  children,  then  to  their  heir 
or  heirs,  the  words  "heir  or  heirs"  did  not 
refer  to  children,  but  included  all  the  heirs 
of  such  children  as  the  law  appointed  to  suc- 
ceed to  tbeir  estates.  Hocbstein  v.  Berg- 
bauser,  56  Pac.  547,  549.  123  Cal.  681. 

Where  a  will  devised  land  to  those  per- 
sons "who  are  natural  heirs  at  law"  of  a 
thhrd  person,  the  phrase  "heirs  at  law"  did 
not  mean  the  children  of  the  third  party, 
but  were  employed  in  their  natural  and 
proper  sense,  as  including  all  those  persons 
who  should  be  capable  of  inheriting  from 
him,  or  taking  his  property  under  the  statute 
of  distribution,  if  he  died  intestate.  Tingier 
V.  Ohamberlin,  42  Atl.  718,  719,  71  Conn.  466. 

A  bequest  of  the  proceeds  of  bank  stock 
to  a  certain  person  for  life,  and  providing 
that  after  her  decease  the  stock  should  be 
sold  and  the  proceeds  equally  divided  among 
certain  persons  "or  their  heirs,"  means  that 
the  proceeds  should  be  paid  to  such  persons 
as  would  be  entitled  to  them  as  their  repre- 
sentatives by  the  law  of  the  country;  that  is 
to  say,  they  were  not,  in  case  of  the  death  of 
one  of  the  children,  to  go  to  the  survlvora 
but  to  be  considered  as  if  vested  in  the  de- 
ceased child.  Appeal  of  McGill,  61  Pa.  (11 
P.  F.  Smith)  46,  50. 

An  heir  is  whoever  by  the  laws  of  the 
country  hath  right  to  inherit  or  succeed  to 
an  estate  immediately  upon  the  death  of  an 
owner,  and  is  different  as  the  law  varies  in 
different  countries.  Larabee  v.  Larabee 
(Ck)nn.)  1  Root,  555,  556. 

The  person  who  has  become  the  uni- 
versal successor  of  the  deceased,  who  is  pos- 
sessed of  all  his  property  and  rights,  and 
who  is  subject  t6  the  charges  for  which  the 
estate  is  responsible,  is  called  the  "heir," 
no  matter  whether  he  be  such  by  law,  by 
the  institution  of  a  testament,  or  otherwise. 
Civ.  Ck)de  La.  1900,  art.  884. 

The  term  "heirs,"  as  used  in  an  act  of 
Ck)ngress  in  which  the  United  States  relin- 
quished title  to  land  to  the  hehrs  of  a  Brit- 
ish subject,  should  be  construed  in  the  sense 
fixed  to  the  term  in  the  United  States,  and 
not  as  referring  to  the  English  law  of  primo- 
geniture. It  was  a  mere  act  of  grace,  and 
doubtless  intended  for  the  benefit  of  the 
heirs  of  such  person  In  the  enlarged  sense 
in  which  that  term  is  understood  In  the 


United  States.    Eslava  y.  Farmer's  Heirs^  7 
Ala.  543.  560. 

The  word  "heirs,"  as  used  In  the  chap- 
ter relating  to  the  distribution  of  estates^ 
shall  be  construed  as  meaning  the  person  or 
persons  to  whom  land,  tenements,  and  here- 
ditaments descend  as  provided  by  the  rule 
for  the  descent  of  real  property.  Ballinger's 
Ann.  Oodes  &  St  Wash.  1897,  §  4643. 

As  word  of  limitation. 

The  words  "heirs"  and  "heirs  of  the 
body,"  in  their  primary  or  natural  sense, 
are  words  of  limitation,  and  not  words  of 
purchase.  Tayloe  v  Gould  (N.  Y.)  10  Barb. 
388,  395;  Schoonmaker  v.  Sheely  (N.  Y.)  B 
Denio,  485,  490;  Nelson  v.  Davis,  35  Ind. 
474,  478;  Shimer  v.  Mann,  99  Ind.  190,  191, 
50  Am.  Rep.  82;  Brasher  v.  Marsh,  15  Ohio- 
St  103,  112;  .Pritchard  v.  James,  20  S.  W. 
216,  217,  93  Ky.  300. 

An  unbroken  line  of  decisions  in  Penn- 
sylvania establishes  that  the  word  "heirs."^ 
when  uncontrolled  by  the  expressed  inten- 
tion of  the  win,  is  to  be  taken  as  a  word  or 
limitation.  Grimes  v.  Shirk,  32  Atl.  113, 
118,  169  Pa.  74  (citing  Appeal  of  Muhlen- 
berg, 103  Pa.  587;  Aw)eal  of  McGill,  61 
Pa.  [11  P.  F.  Smith]  46;  Appeal  of  Proven- 
chere,  67  Pa.  [17  P.  F.  Smith]  463;  Appeal 
of  Eby,  84  Pa.  241).  See,  also.  Appeal  of 
Cocklins,  2  Atl.  363,  3G4,  111  Pa.  26;  Appeal  of 
Charles  (Pa.)  2  Penny.  164,  169;  Campbell  v. 
Jamison,  8  Pa.  (8  Barr)  498,  500;  Appeal 
of  Barnett,  104  Pa.  342;  In  re  Bowlby's  E&t 
tate,  4  Pa.  Dist  R.  108,  100. 

The  word  "heirs"  must  be  regarded  as  a 
word  of  limitation,  unless  the  superadded 
words  make  it  clear  that  the  testator  employ- 
ed it  in  a  different  sense  from  that  annexed 
to  it  by  the  law.  Allen  v.  Craft  9  N.  E, 
919,  921,.  109  Ind.  476,  58  Am.  Rep.  425;. 
Chamberlain  v.  Runkle,  63  N.  B.  486,  488. 
28  Ind.  App.  599  (quoting  Galllnl  v.  Gallini, 
5  Barn.  &  Adol.  621,  which  is  also  quoted  in. 
Shimer  v.  Mann,  99  Ind.  190,  193,  50  Am. 
Rep.  82);  Siceloff  v.  Redman's  Adm*r,  26- 
Ind.  251,  261;  Patterson  v.  Jackman,  5  Ind. 
283,  285;  Ridgeway  v.  Lanphear,  99  Ind. 
251,  2b4;  In  re  Sanders  (N.  Y.)  4  Paige,  293.. 
296;  Lane  v.  Lane,  50  S.  W.  857,  106  Ky. 
630;  Kay  v.  Connor,  27  Tenn.  (8  Humph.)- 
624,  633,  49  Am.  Dec.  690;  Crockett  v.  Robin- 
son, 46  N.  H.  454. 

"Where  the  ancestor  takes  a  freehold- 
for  life,  and  by  the  same  conveyance,  wheth- 
er a  deed  or  devise,  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs, 
the  word  'heirs*  is  a  word  of  limitation,  not 
of  purchase,  and  the  fee  vests  in  the  an- 
cestor." McFeely's  Lessee  v.  Moore's  Heirs, 
5  Ohio  (5  Ham.)  464,  466,  24  Am.  Dec.  314- 
(citing  Shelley's  Case,  1  Coke,  104);  Arm- 
strong T.  Lane's  Heln,  12  Ohio,  287,  2»9r 
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King  y.  Beck,  12  Ohio,  390,  471;  Brock- 
flchmldt  y.  Arcber,  60  N.  E.  023,  024,  04  Ohio 
St.  502;  In  re  Allen,  45  N.  E.  554,  556, 
151  N.  T.  243;  Appeal  of  Cockins,  2  Atl. 
303,  305,  111  Pa.  20;  Appeal  of  Little,  11 
Atl.  520,  527,  117  Pa.  14;  Bassett  v.  Hawk, 
11  Atl.  802,  803,  118  Pa.  94;  Kenlston  y. 
Adams,  14  AtL  203,  205,  80  Me.  290;  Hornet 
y.  Bacon,  17  AU.  584,  585,  120  Pa.  170; 
Tarrant  y.  Backns,  28  Atl.  46,  48,  63  Conn. 
277;  Lipplncott  y.  Davis,  28  Atl.  587.  588, 
59  N.  J.  Law,  241;  Hiester  y.  Yerger,  31  Atl. 
122,  123,  166  Pa.  445;  Reimer  v.  Reimer, 
44  Atl.  316,  317,  192  Pa.  571,  73  Am.  St.  Rep. 
833;  Young  y.  Kinkead's  Adm'rs,  40  8.  W. 
770,  777.  101  Ky.  252;  Brown  y.  Bryant,  44 
8.  W.  899,  400,  17  Tex.  Giy.  App.  464; 
Brownell  y.  Brownell,  10  R.  I.  509,  514;  Gross 
y.  Hocli,  50  8.  W.  786,  790,  148  Mo.  325. 

The  word  "heirs,"  qs  used  in  deeds,  is 
sometimes  construed  to  mean  children,  but 
that  is  never  so  when  the  word  is  used  in  its 
technical,  legal  sense;  and  it  will  not  be 
construed  to  mean  children  in  a  conveyance 
to  one  and  her  heirs,  but,  in  case  of  no 
heirs,  the  land  to  revert  to  the  parties  of 
the  first  part,  with  a  habendum,  "to  have 
and  to  hold  the  said  premises  unto  the  said 
party  of  the  second  part,  her  heirs  and 
assigns,  forever";  the  word  "heirs"  being  a 
word  of  limitation,  and  not  one  of  purchase. 
Davis  v.  Sturgeon,  64  N.  E  1016,  1017,  198 
111.  620. 

Where  a  deed  conveys  an  estate  for  life, 
with  fee  simple  to  the  grantee's  heirs,  the 
word  "heirs,"  under  the  rule  in  Shelley's 
Case,  must  be  construed  as  a  word  of  limi- 
tation, and  not  of  purchase,  and  the  grantee 
will  take  an  estate  in  fee  simple.  Tucker 
V.  Williams,  23  8.  B.  90.  117  N.  C.  119. 

Within  the  meaning  of  a  trust  deed,  re- 
citing that  upon  the  death  of  a  cestui  que 
trust  the  trustee  shall  transfer,  convey,  pay 
over,  and  deliver  to  a  party  named,  or  his 
heirs,  the  said  trust  fund,  etc.,  "his  heirs" 
are  usually  words  of  limitation,  denoting 
heirs  generally,  or  the  twhole  line  of  heirs 
in  succession,  and  therefore  limiting  or  mark- 
ing out  the  estate  granted;  but  they  may  be 
words  of  purchase,  where  used  to  designate 
a  particular  person  or  persons  who  may  stand 
in  the  relation  of  heirs  at  the  happening  of 
a  certain  event  or  at  a  certain  period  in  the 
future,  and  the  gift  or  grant  may  be  al- 
ternative. So,  also,  adverbs  of  time  ordi- 
narily refer  only  to  the  time  when  the  es- 
tate will  vest  in  possession,  and  not  when 
it  will  vest  in  interest;  but  if  there  is 
no  direct  gift  or  grant  to  take  effect  in 
the  present,  and  the  element  of  futurity  is 
annexed  to  the  substance  of  the  gift  itself, 
such  terms  may  create  an  estate  to  commence 
In  interest,  and  not  in  possession  merely,  at 
such  future  time.  Hobble  v.  Ogden,  53  N. 
B.  104, 106, 178  m.  857  (citing  Ebey  v.  Adams, 
135  111.  80,  25  N.  B.  1013,  10  L.  R.  A.  162). 
4  Wdb.  &  P.— 18 


Prior  to  the  Revised  Statutes  a  devise 
to  a  person,  without  adding  the  words  "and 
to  his  heirs,"  would  only  create  a  life  estate, 
and,  although  those  words  are  not  now  nec- 
essary to  create  a  fee,  their  use  ordinarily 
only  serves  as  a  limitation  to  vest  the  fee 
in  the  devisee.  Thurber  v.  Chambers,  66  N. 
Y.  42,  46;  Lorlng  v.  Eliot,  82  Mass.  (16  Gray) 
568,  572,  574. 

In  limitations  to  another  for  life,  with 
the  remainder  over  to  his  heirs  or  the  heirs 
of  his  body,  the  heirs  do  not  take  remainder 
at  all,  but  the  word  "heirs"- is  regarded  as 
defining  or  limiting  the  estate  which  the  first 
taker  has,  and  his  heirs  take  by  descent 
and  not  by  purchase.  So  if  a  man  by  hia 
will  gives  an  estate  to  his  devisee  for  life, 
with  a  remainder  to  his  own  heirs,  they  do 
not  at  common  law  take  as  remaindermen 
by  the  will,  but  by  descent  as  reversioners 
and  heirs;  that  being  regarded  as  the  bet- 
ter title.  Akers  v.  Clark,  56  N.  E.  296,  184 
111.  136,  75  Am.  St  Rep.  152  (citing  2  Washb. 
Real  Prop.  242). 

The  word  "heir%"  in  a  deed  to  a  mar- 
ried woman,  "unto  her  and  her  heirs  and  as- 
signs," does  not  designate  persons  who  are 
to  take,  but  is  a  limitation  only,  and  used 
to  describe  the  character  of  the  estate  con- 
veyed to  her;  that  is,  a  fee  simple  estate, 
an  estate  unincumbered  by  conditions  of  any 
kind.  Rank  t.  Rank,  13  Atl.  827,  828,  120 
Pa.  191. 

In  the  cas3  of  Riggiu  v.  Love,  72  l\T 
553,  there  was  a  deed  conveying  the  prem 
ises  to  E.  during  her  life,  and  at  her  death 
upto  her  husband,  and  in  case  of  his  death 
before  hers  then  unto  his  "heirs  at  law." 
The  husband  died  testate  in  the  lifetime  of 
his  wife,  and  the  words  "heirs  at  law,"  al- 
though in  the  alternative  provision,  were 
construed  not  to  be  words  of  purchase,  but 
words  of  limitation,  because  the  property 
conveyed  to  him  would  have  descended  pre- 
cisely as  designated  by  those  words.  It  is 
only  where  the  future  period  is  annexed  to 
the  grant  that  such  terms  would  make  it  al- 
ternative. Hobble  v.  Ogden,  53  N.  E.  104, 
106,  178  111.  367. 

As  used  in  a  will  by  which  testator  be- 
queathed his  personal  estate  to  legatees,  to 
be  equally  divided  between  them  and  their 
heirs  and  assigns,  forever,  the  word  "heirs" 
is  a  word  of  limitation,  and  not  of  purchase, 
although  in  regard  to  personal  estate  it  is 
unnecessary  and  surplusage,  merely  express- 
ing what  the  law  would  have  said,  had  the 
testator  been  silent  on  the  subject  Arm- 
strong v.  Moran  (N.  Y.)  1  Bradf .  Sur.  314, 315 ; 
Zabriskie  v.  Huyler,  51  Atl.  197,  198,  62  N. 
J.  Eq.  697;  Palmer  v.  Munsell  (N.  J.)  46  Atl. 
1094;  Wood  y.  Seaver,  33  N.  E.  587,  588,  158 
Mass.  411. 

After  devising  property  to  his  wife  and 
son,  testator  provided  that,  in  case  of  their 
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deaths  and  no  heirs  to  them  be  left,  the 
property  should  revert  to  his  brothers.  He 
authorized  his  executors,  as  guardians  of  his 
minor  son,  to  dispose  of  the  property  left 
to  the  son,  and  reinvest  as  they  might  deem 
most  advantageous  for  his  maintenance. 
Held,  that  "heirs"  did  not  mean  children,  and 
absolute  estates  were  created  in  the  wife 
and  son.  Henuegar  v.  Deadrick  (Tenn.)  54 
S.  W.  138,  140. 

The  word  "heirs,"  as  used  In  a  will 
devising  lands  to  the  testator's  daughter  and 
the  lawful  heirs  of  her  body,  declaring  it  to 
be  the  testator's  wish  that  the  daughter's 
husband  should  have  no  control  or  manage- 
ment of  the  property,  and  appointing  a  trus- 
tee for  his  daughter  and  her  heirs  to  manage 
the  same,  was  a  word  of  limitation.  McCau- 
ley  v.  Buckner,  8  S.  W.  196.  197,  87  Ky.  191. 

• 
Am  word  of  pnroHase  or  deiorlption. 

The  words  "heirs"  and  ••their  heirs"  are 
technically  words  of  limitation,  but  when 
used  in  wills  they  will  be  construed  as  words 
of  purchase,  when  It  sufficiently  appears  that 
the  term  is  used  to  designate  a  partici^lar 
p^0tfm  or  particular  persons  who  may  stand 
in  that  relation  at  the  happening  of  a  cer- 
tain event  or  at  a  certain  period,  and  not 
to  the  whole  line  of  heirs  in  succession. 
Bbey  v.  Adams,  25  N.  E.  1013,  1016,  135  111. 
80,  10  L.  R.  A.  1C2;  Gittings  v.  M'Dermott, 
2  Mylne  &  K.  69,  73;  Drake  v.  Pell  (N.  Y.) 
8  Ed«7.  Ch.  251,  270;  Durbln  v.  Redman,  40 
N.  B.  133,  134.  140  Ind.  694;  Wettach  v. 
Horn,  50  Atl.  1001.  1002,  201  Pa.  201;  Hamil- 
ton V.  Wentworth,  58  Me.  101,  105. 

The  word  "heirs,"  as  used  in  a  will 
giving  property  to  the  heirs  of  testator's 
children,  should  be  construed  as  descriptive 
of  a  class  of  beneficiaries.  Wyman  v.  John- 
son,  59  S.  W.  250,  252,  68  Ark.  369. 

The  word  "heirs,"  as  used  in  a  deed 
whereby  the  grantor  conveyed  certain  land 
to  a  trustee  for  the  benefit  of  his  divorced 
wife,  and  providing  that  upon  the  death  of 
the  wife  the  trustee  should  transfer  and  de- 
liver the  property  to  the  grantor  or  his  heirs, 
is  used  as  a  word  of  purchase,  and  not  a 
word  of  limitation;  the  gift  of  the  remainder 
being  alternative  or  substitutional,  and  the 
language  of  the  deed  being  in  effect  as  if 
it  had  directed  that  the  trustee  should  pay 
the  remainder  after  the  death  of  the  wife 
to  the  grantor,  if  he  be  then  living,  or,  in 
the  event  of  his  death  before  the  death  of 
the  wife,  then  to  his  heirs.  Hobbie  v.  Og- 
den,  72  111.  App.  242,  250,  254. 

By  Civ.  Code,  S  779,  the  word  '*helrtf' 
is  changed  from  a  word  of  limitation  to  one 
of  purchase,  and  becomes  a  specific  desig- 
nation of  a  class  which  will  have  the  right 
to  the  property  upon  the  termination  of  the 
life  estate,  so  that  its  use  in  the  granting 
clause  of  a  deed  Ib  not  repugnant  to  a 


habendum  clause  creating  a  life  estate.  Bai^ 
nett  V.  Bamett;  37  Pac.  1049,  1050,  104  CSaL 
298. 

Where  a  fund  la  bequeathed  In  trust 
to  pay  the  Interest  to  testator's  wife,  and  on 
her  death  the  fund  to  be  paid  to  his  right 
heirs,  on  the  death  of  the  wife  the  fund 
went  to  the  testator's  heirs  at  common  law. 
The  words  "right  heirs"  were  as  plain  a 
descriptio  personarum  as  though  the  tes- 
tator had  mentioned  the  parties  by  their  In- 
dividual names.  His  right  heirs  were  his 
heirs  at  common  law,  and  he  used  the 
words  properly  as  words  of  purchase.  In  re 
McCrea's  Estate,  36  Ati.  412,  413,  180  Pa.  81. 

The  word  "heirs,"  as  used  In  a  will  giv- 
ing a  life  estate  to  testator's  widow,  and 
providing  that  on  the  death  of  the  widow 
one-half  of  testator's  estate,  both  real  and 
personal,  shall  be  divided  among  testator's 
brothers  and  sisters  and  "their  heirs,  for- 
ever," should  be  construed  *^  designate  to 
whom  the  division  should  be  made  In  case 
of  the  death  of  any  of  his  brothers  and 
sisters,  using  them  as  words  of  purchase,  and 
not  of  descent  or  limitation."  Floumoy's 
Devisees  v.  Floumoy's  Ex'r,  64  Ky.  (1  Bush) 
615,  52a 

By  the  use  of  the  term  "lawful  heirs^" 
in  a  will  bequeathing  to  the  testator's  son 
"the  one-half  of  my  said  effects,  or  to  each 
of  his  lawful  heirs,"  etc.,  the  testator  intend- 
ed to  provide  against  the  lapse  of  any  of 
Its  provisions.  The  testator  Intended  that. 
If  the  primary  legatee  did  not  live  to  take 
the  legacy,  his  child  or  children  should  take 
it  by  way  of  substitution,  and  the  term  "law- 
ful beirs"  was  used  as  synonymous  with  chil- 
dren of  the  legatees.  Cody  v.  Bunn's  Ex'r, 
18  Atl.  857,  858,  46  N.  J.  Eq.  (1  Dick.)  131. 

The  words  "legal  heirs,"  as  used  In  a 
will  giving  the  rents  and  proceeds  of  real 
estate  to  testator's  sons,  and  on  the  death  of 
any  one  of  them  the  proportion  of  such  rents 
and  profits  which  he  would  have  received, 
if  living,  to  be  paid  to  his  legal  heirs,  and  the 
dividends  and  income  of  the  personal  es- 
tate to  be  paid  thereafter  to  the  legal  heirs 
of  such  deceased  son,  and  upon  the  decease 
of  all  the  sons  the  personal  property  was 
given  upon  the  further  trust  and  to  the  use 
of  the  legal  heirs  of  all  the  sons  In  equal 
proportion,  mean  the  persons  who  would  by 
the  statute  succeed  to  the  real  estate  in  case 
of  intestacy,  "It  was  not  intended  to  de- 
note succession;  that  Is,  to  Invest  the  estate 
in  legatees  as  successors  of  or  substitutes  for 
the  sons  of  the  testator,  so  that  they  would 
take  the  same  estate  In  nature  and  quality 
as  that  which  would  have  come  to  them  by 
descent  They  are  to  take  by  force  of  the 
will  as  purchasers.  The  words  are  used  to 
designate  the  persons  who  are  to  take  the 
personal  and  real  estate  as  independent  ob- 
jects.   It  Is^  therefore,  to  be  Inteipreted  as 


HEIRS 


3247 


HBIRS 


a  mere  term  of  description,  who  In  the  pre- 
scribed contingency  are  to  take  the  estate. 
There  being  nothing  In  the  will  to  vary  or 
change  the  natural  or  ordinary  sense  of  the 
word  'heirs,*  It  must  be  held  to  describe 
those  persons  who,  on  the  death  of  the  sons, 
are  to  take  the  real  estate,  if  It  had  been 
held  In  their  right,  and  had  not  been  the 
subject  of  a  devise."  Clarke  t.  Cordis,  86 
Mass.  (4  Allen)  466,  479. 

The  word  "heirs,"  in  a  deed  conyeylng 
land  to  one  for  life,  and  from  and  after  her 
death  to  her  husband,  if  he  be  alive,  and  to 
his  lawful  heirs,  to  and  for  their  sole  use  and 
benefit,  forever.  Is  a  word  of  purchase,  and 
not  of  limitation.  Bishop  v.  Tlnsley,  41  S. 
E.  895,  898,  64  S.  C.  180. 

A  grant  of  land  to  A.,  to  continue  for 
a  yard  to  build  vessels  in  by  A.  and  his  heirs, 
so  long  as  they  shall  see  fit,  but,  if  they  cease 
to  use  It  for  this  purpose,  not  to  be  sold 
by  them,  but  forever  to  remain  to  B.  and  his 
heirs,  gives  A.  no  more  than  an  estate  for 
life,  and  the  remainder  to  B.  is  good;  it 
being  said  that  "heirs,"  as  used  in  that  part 
of  the  deed,  is  only  descriptive  of  the  persons 
for  whose  use  the  estate  Is  conveyed,  and 
cannot  enlarge  the  estate.  Butty  v.  Tyler 
(Conn.)  8  Day,  470,  471. 

The  word  "heirs,"  as  used  in  the  grant 
of  a  patent  to  one  and  his  heirs  or  assigns, 
cannot  be  regarded  as  a  definition  of  the 
patentee's  own  Interest  in  the  patent  There 
is  nothing  technical  In  the  word  when  so 
used,  and  It  indicates  the  persons  who  are 
to  have  the  benefit  of  the  patent  In  the  event 
of  the  death  of  the  patentee;  but  the  absolute 
character  of  the  interest  of  the  patentee  Is 
not  attributable  to  it,  and  If  the  word  "heirs" 
were  not  used  In  the  grant,  the  patent  would 
not  end  with  the  life  of  the  patentee,  but 
would  still  possess  a  descendible  or  inherita- 
ble quality.  The  exercise  of  the  right  vest- 
ed is  not  in  Its  nature  dependent  on  the  con- 
tinued existence  of  the  persons  whose  merit 
earned  the  reward.  De  La  Yergne  Refrig- 
erating Machine  Co.  v.  Featherstone,  13  Sup, 
Ot.  288,  285,  147  U.  S.  209,  37  L.  Ed.  138. 

Adopted  oldld. 

'^Lawful  heirs,"  as  used  In  a  will  giving 
tbe  residue  of  the  testator's  estate  to  .his 
laivful  heirs,  means  the  testator's  brothers 
and  sisters,  and  the  children  of  any  deceased 
brother  or  sister  by  right  of  representation, 
and  does  not  Include  the  testator's  adopted 
child,  where  an  attempt  had  been  made  by 
the  testator  to  revoke  the  adoption,  notwith- 
atanding  the  revocation  might  have  been  in- 
valid. The  proper  terms  to  designate  the 
relation  of  an  adopted  child  is  that  of  "adopt- 
ed heir,"  or  "heir  by  adoption."  The  relation 
of  an  heir  by  adoption  Is  an  exceptional  and 
nnnaoal  one,  and  does  not  come  within  the 
original  and  usual  meaning  of  the  words 


"lawful  heirs,"  and  those  words  ought  not 
to  be  held  ex  vl  termini  to  Include  an  adopt- 
ed heir.  Relnders  v.  Koppelman,  7  S.  W. 
288,  290,  94  Mo.  338;  In  re  Session's  Estate, 
38  N.  W.  249,  254,  70  Mich.  297,  14  Am.  St 
Rep.  600. 

Adults  la  hoaiestead  law. 

Const  Fla.  1868,  art  9,  §  8,  providing 
that  the  exemption  of  a  homestead  to  tbe 
head  of  a  family  residing  in  the  state  should 
accrue  to  his  heirs.  Includes  an  adult  son  and 
an  adult  grandson,  the  son  of  a  daughter  de- 
ceased at  the  death  of  the  head  of  the  fam- 
ily, notwithstanding  they  were  not  at  his 
death  living  at  the  home  place.  Miller  v. 
Finegan,  7  South.  140,  141«  26  Fla.  29,  6  L. 
R.  A.  813. 

Alien. 

The  alien  issue  of  a  person  are  not  his 
heirs  In  law,  for  they  have  no  Inheritable 
blood.  Orr  v.  Hodgson,  17  U.  S.  (4  Wheat) 
453,  461,  4  L.  Ed.  613. 

Blood  relations. 

Where  a  testatrix  used  the  word  "heirs" 
in  her  will.  In  which  she  dealt  with  both 
real  and  personal  property,  devising  the  same 
to  her  heirs,  the  term  was  not  used  in  Its 
legal  sense,  but  rather  in  a  popular  sense  to 
designate  the  blood  relations  of  the  testa- 
trix and  embraces  no  one  not  thus  related. 
Tillman  v.  Davis,  95  N.  Y.  17,  25,  47  Am. 
Rep.  1  (cited  and  approved  in  Lyons  v.  Yerex, 
58  N.  W.  1112,  1113,  100  Mich.  214.  43  Am. 
St  Rep.  452). 

"Heirs,"  as  ordinarily  used  In  a  will, 
means  those  who  would  take  the  testator's 
property  under  the  statutes  in  case  of  in- 
testacy; but  this  meaning  may  be  controlled 
by  the  context,  and  as  used  in  a  will,  In 
which  the  testator,  after  giving  certain  prop- 
erty of  his  two  grandsons,  provided  that  in 
case  of  the  death  of  both  without  leaving 
an  heir,  the  property  should  revert  to  the 
testator's  estate,  to  be  expended  by  the  ex- 
ecutors for  charitable  purposes,  "or  given  to 
any  of  my  heirs  who  are  in  need,  or  not  in 
very  comfortable  circumstances,"  does  not 
mean  those  who  would  take  the  testator's 
property  under  the  statutes  had  he  made  no 
will,  but  means  those  who,  upon  tbe  death 
of  both  of  the  testator's  grandsons  without 
issue,  would  be  his  other  blood  relations,  and 
who  might  have  become  his  heirs  in  case  of 
the  death  of  both  his  grandsons  without  is- 
sue. It  does  not  include  all  relatives,  how- 
ever remote.  Webster  v.  Morris,  28  N.  W. 
353,  363,  66  Wis.  366,  57  Am.  Rep.  278. 

It  Is  well  known  that  persons  unskilled 
In  the  law  use  the  word  "heirs"  as  descrip- 
tive of  a  class  of  persons  who  cannot  In  fact 
take  as  heirs.  In  recognition  of  this  doctrine 
the  words  "heirs  at  law"  have  been  con- 
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strned  to  mean  adopted  children,  next  of  kin, 
heirs  of  particular  class  or  description,  heirs 
presumptive,  heirs  apparent,  heirs  at  the 
date  of  the  will,  heirs  at  the  decease  of  the 
testator,  or  heirs  even  at  a  later  date.  The 
construction  rests  in  each  particular  ca^ 
upon  an  ascertainment  of  the  testator's  in- 
tention from  the  words  used,  from  the  con- 
text of  the  instrument,  and  from  the  sur- 
rounding circumstances.  A  citizen  of  the 
United  States,  though  a  native  of  Norway, 
in  his  will  devised  his  real  estate  to  the  wife 
for  life,  remainder  over  one-half  to  the  heirs 
and  one-half  to  the  heirs  of  his  wife.  He 
had  no  children,  and  his  heirs  were  all  non- 
resident aliens.  Held,  that  under  the  will 
he  intended  to  deliver  one-half  of  his  estate 
to  those  of  his  own  blood  who  would  have 
Inherited  it,  hut  for  Acts  22d  Gen.  Assem. 
a  85,  providing  that  nonresident  aliens  are 
prohibited  from  acquiring  title  by  descent 
or  devise,  except  as  thereinafter  provided. 
Furenes  v.  Severtson,  71  N.  W.  196,  197,  102 
Iowa,  322. 

Cliildren. 

The  words  "child  ren,**  •'Issue,"  and 
"heirs"  are  not  synonymous  terms.  They 
are  technical  terms,  and  have  each  acquired 
a  peculiar  and  appropriate  meaning.  Clark- 
son  V.  Hatton,  44  S.  W.  761,  762,  143  Mo.  47, 
39  L.  R.  A.  748,  65  Am.  St  Rep.  635. 

A  testator  may  use  the  word  "heir" 
aside  from  its  usual  legal  sense,  if  the  plain 
intention  manifested  in  the  will  shows  that 
it  was  not  employed  in  its  legal  sense.  A 
mere  presumed  Intention  will  not  control  its 
legal  signification  and  operation,  but  with 
words  of  explanation,  showing  the  manifest 
intent  of  testator,  it  can  be  made  a  word 
of  purchase.    King  v.  Beck,  15  Ohio,  559,  562. 

In  a  suitable  case  the  court  may  adopt 
the  reading  of  the  word  **heirs"  as  meaning 
children  or  heirs  of  the  body,  but  where  the 
effect  of  the  changed  reading  would  be  to 
defeat  the  clearly  expressed  intent  of  the 
testator  and  to  reduce  an  expressed  gift  in 
fee  simple  to  a  lesser  estate,  the  court  would 
hardly  feel  authorized  to  do  so.  Walsh  v. 
McCutcheon,  41  AU.  813,  814,  71  Conn.  283. 

From  the  fact  that  the  estate  of  de- 
ceased persons  usually  descend  to  their  chil- 
dren, the  term  *'heirs"  is  frequently  regard- 
ed as  synonymous  with  "children."  Durfee 
v.  MacNell,  50  N.  B.  721,  722,  58  Ohio  St  238. 
But  this  arises  not  from  the  word  alone  but 
from  the  context,  the  manner  and  cause  of 
speaking.  Croom  v.  Herring,  11  N.  C.  393, 
395;  Wyman  ▼.  Johnson,  59  S.  W.  250,  252, 
66  Ark.  369. 

There  is  doubtless  a  technical  difference 
in  the  meaning  of  the  two  words  "heirs"  and 
"children,"  and  yet  in  common  speech  they 
are  often  used  as  aynonymoua.     The  tech- 


nical distinction  between  the  terms  is  not  to 
be  resorted  to  in  the  construction  of  a  will, 
except  In  nicely  balanced  cases.  Appeal  of 
Lockwood,  10  Atl.  517,  519,  55  Conn.  157. 

"When  the  general  term  'heirs'  is  used 
in  a  will,  it  will  be  construed  to  mean  *child' 
or  'children,'  If  the  context  shows  that  such 
was  the  Intent  of  the  testator."  Brown  v. 
Harmon,  73  Ind.  412,  416  (citing  Jones  v. 
Miller,  13  Ind.  337;  Ruslng  v.  Rusing,  25 
Ind.  63).  And  this  applies  to  deeds,  as  well 
as  to  wills.  Griswold  v.  Hicks,  24  N.  B.  63, 
64,  132  111.  494,  22  Am.  St  Rep.  549;  Bland 
V.  Bland,  103  ill.  11,  17;  Summers  t.  Smith, 
21  N.  E.  191,  193,  127  111.  645;  Smith  v.  Kin- 
bell,  38  N.  E.  1029,  1030,  153  111.  368;  FUh- 
back  V.  Joesting,  56  N.  E.  62,  63,  183  IlL  463; 
Plummer  y.  Shepherd,  51  Atl.  173,  174,  94 
Md.  466;  Albert  v.  Albert,  12  AtL  11,  14, 
68  Md.  352;  Demarest  v.  Hopper,  22  N.  J. 
Law  (2  Zab.)  599,  611;  Lott  v.  Thompson, 
15  S.  E.  278,  279,  36  S.  C.  38;  Tucker  v. 
Tucker,  78  Ky.  503,  504;  Appeal  of  Haver- 
stlck,  103  Pa.  394,  396;  In  re  Hunt* s  Estate, 
19  Atl.  548,  549,  133  Pa.  260;  Jacobs  t.  Ja- 
cobs, 42  Iowa,  600,  606;  Maguire  t.  Moore^ 
lb  S.  W.  897,  899,  108  Mo.  267;  Soman  v. 
Boman  (U.  S.)  49  Fed.  329,  331, 1  0.  C.  A.  274; 
Conger  v.  Lowe,  24  N.  B.  889,  891,  124  Ind. 
368,  9  L.  R.  A.  165. 

In  order  to  construe  the  word  "heirs"  as 
meaning  children,  a  child  must  be  in  exist- 
ence when  the  will  is  made;  yet.  If  such  is 
not  the  case,  the  only  effect  would  be  to  con- 
strue the  word  "neirs"  as  meaning  heirs 
proper  as  to  realty  and  next  of  kin  as  to  per- 
sonalty, and  then,  if  children  are  in  exist- 
ence when  the  bequest  took  effect,  they 
would  take  as  such  heirs  or  next  of  kin. 
The  word  "heirs"  is  flexible,  and  may  mean 
next  of  kin  or  heir  at  law,  according  to  the 
nature  of  property  given.  Ingram  v.  Smith, 
38  Tenn.  (1  Head)  411,  426. 

Where  the  words  "children*'  and  "heirs" 
are  used  in  the  same  Instrument  In  speaking 
of  the  same  persons,  the  word  "heirs"  will 
be  construed  to  mean  "children";  such  usage 
being  treated  as  sufficient  evidence  of  the 
Intention  to  use  the  word  "heirs"  In  the 
sense  of  "children."  Appeal  of  Urlch,  86 
Pa.  386,  392,  27  Am.  Rep.  707;  Criswell  y. 
Grumbling,  107  Pa.  408,  413;  Warn  v.  Brown, 
102  Pa.  347,  352,  13  Wkly.  Notes  Cas.  458, 
461.  So,  too,  where  the  words  "hehrs"  and 
"issue"  are  used  interchangeably.  Flndlay*8 
Lessee  v.  Riddle  (Pa.)  3  Bin.  139,  148,  160,  5 
Am.  Dec.  355;  Johnson  v.  Brasington,  34  N. 
Y.  Supp.  200,  201,  86  Hun,  106;  Scott  t. 
Guernsey,  48  N.  T.  106,  122;  Hawn  T.  Banks 
(N.  Y.)  4  Edw.  Ch.  664,  665;  Britton  ▼.  John- 
son (S.  a)  2  Hill,  Eq.  430,  433;  Anthony  ▼. 
Anthony,  11  AU.  45,  46,  55  Conn.  256;  Frank- 
lin  V.  Franklin,  18  S.  W.  61,  62,  91  Tenn.  (7 
Pickle)  119;  Fairchild  ▼.  Crane,  13  N.  J.  Eq. 
(2  Beasl.)  105,  108;   Cowell  T.  Hicks  iN.  J.) 
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80  Atl.  1091;  Bunnell  r.  Evans,  26  Ohio  St 
409,  410;  Bland  y.  Bland,  103  111.  11;  Mc- 
Cartney V.  Osburn,  9  N.  B.  210,  213,  118 
111;  403;  Griswold  v.  Hicks,  24  N.  B.  63,  65, 
132  ni.  494,  22  Am.  St  Rep.  549;  Hickman 
V.  Qulnn,  14  Tenn.  (6  Yerg.)  96,  103;  Collins 
V.  Phillips,  69  N.  W.  40,  41,  91  Iowa,  210; 
Hayne  v.  Irvine,  25  S.  C.  289,  292;  Moone  v. 
Henderson  (S.  C.)  4  Desaus.  459,  461;  Gin- 
drat  T.  Western  Ry.  of  Alabama,  11  South. 
872,  874,  96  Ala.  162,  19  L.  R.  A  889. 

Where  a  bequest  la  given  to  one,  with 
remainder  to  another  in  case  he  leaves  no 
heirs,  and  the  remainderman  would  be  an 
heir  in  the  technical  sense  of  the  term,  the 
word  "heirs"  will  be  construed  to  mean 
^children."  Sain  v.  Baker,  88  S.  E.  858,  859, 
128  N.  C.  256;  Dnrfee  v.  MacNeil,  50  N.  B. 
721,  722,  58  Ohio  St  238;  Baxter  v.  Winn, 
13  S.  E.  G34,  87  Ga.  289;  Boyd  v.  Robinson, 
23  S.  W.  72,  81,  93  Tenn.  1;  Findley  v.  Hill, 
82  South.  497,  498,  133  Ala.  229.  Contra, 
holding  that  "heirs"  meant  heirs  of  the  body, 
since,  if  the  devisee  died  leaving  grandchil- 
dren, but  no  children,  the  intention  of  the 
testator  would  be  defeated,  see  Lee  v.  Lee, 
46  Ky.  (7  B.  Mon.)  605,  607;  Davis  v.  Davis, 
89  N.  J.  Eq.  (12  Stew.)  13,  14;  Beatty  v. 
Trustees  of  Cory  Universallst  Soc,  39  N.  J. 
Eq.  (12  Stew.)  452,  463;  Bruere  v.  Bruere, 
85  N.  J.  Eq.  (8  Stew.)  432,  435;  Smith  v. 
Kirabell,  38  N.  E.  1020,  1030,  153  111.  308. 

Where  a  will  describes  certain  beneficia- 
ries as  the  heirs  of  another  person,  whom  the 
testator*  assume;^  to  be  living,  the  word 
'*helrs"  will  be  construed  to  mean  "children.** 
Vannorsdall  v.  Van  Deventer  (N.  Y.)  61  Barb. 
137,  146,  Hear.^  v.  Horton  (N.  Y.)  1  Denlo, 
166,  168,  169, 43  Am.  Dec.  659;  Heath  v.  Hew- 
itt, 27  N.  E.  959,  961,  127  N.  Y.  166,  13  L. 
R.  A.  46,  24  Am.  St.  Rep.  438;  Peltman  v. 
Butts,  71  Ey  (8  Bush)  115,  120;  Starnes  v. 
HlU,  16  S.  E  1011,  1018,  112  N.  C.  1,  22  L. 
R.  A.  598  (citing  Ward  v.  Stowe.  17  N.  C. 
SCO,  27  Am.  Dec.  238;  Stevens  v.  Plannagan, 
30  N.  E.  898,  899,  131  Ind.  122;  Arrants  v. 
Crumley  [Tenn.]  48  S.  W.  342,  343;  See  v. 
Derr,  24  N.  W.  108,  109,  57  Mich.  369). 

The  word  "heir,**  as  used  In  statutes  pro- 
riding  that,  If  the  life  of  any  person  is  lost  by 
the  carelessness  or  unsklllfulness  of  another 
person  or  persons,  company,  corporation,  or 
their  agents,  servants,  or  employes,  then  the 
widoi¥,  heir,  or  personal  representative  shall 
have  right  to  recover  damages  therefor,  will 
be  construed  as  meaning  "child,**  and  not  in 
Ita  comprehensive  sense.  Lintz  v.  Holy  Ter- 
ror Mln.  Co.,  83  N.  W.  570,  571,  13  S.  D.  489 
Iciting  Noble  v.  City  of  Seattle,  19  Wash. 
133,  52  Pac.  1013,  50  L.  R.  A.  822);  Hender- 
Bon'8  Adm*r  v.  Kentucky  Cent  R,  Co.,  5  S.  W. 
875,  876,  86  Ky.  389;  Louisville  &  N.  R.  Co.  v. 
Coppage  (Ky.)  13  S.  W.  1086;  Hindry  v. 
Holt»  51  Pac.  1002,  1003,  24  Colo.  464,  39 
Li.  B.  A.  861,  65  Am.  St  Rep.  235. 


Technically  persons  in  life  can  have  no 
heirs,  and  therefore,  where  property  was  con- 
veyed in  trust  for  the  benefit  of  the  present, 
as  well  as  the  future,  heirs  of  T.  and  R., 
the  word  "heirs**  meant  "children.**  Read  v. 
Flte,  27  Tenn.  (8  Humph.)  328,  330.  See, 
also,  Chess-CJarley  Co.  v.  Purtell,  74  Qa.  467, 
468. 

The  term  "heir,"  in  a  devise,  has  been 
construed  to  mean  "child,"  by  reason  of  the 
fact  that  the  testator  spoke  in  the  will  of 
the  parent  of  such  heir.  Dawson  v.  Schaef- 
er,  30  Atl.  91,  92,  52  N.  J.  Eq.  (7  Dick.)  341; 
In  re  Scott*s  Estate,  29  Atl.  877,  878,  163  Pa. 
165;  Eldrldge  v.  Eldridge,  3  Atl.  61,  62,  41 
N.  J.  Eq.  (14  Stew.)  89,  91;  Canfield  v.  Fal- 
lon, 57  N.  Y.  Supp.  149,  151,  26  Misc.  Rep. 
345.  So  a  provision  that  the  heirs  of  a 
person  are  to  receive  their  share  on  attain- 
ing their  majority  indicates  that  the  word 
''heir**  means  "children.**  Canfield  v.  Fallon, 
57  N.  Y.  Supp.  149,  151,  26  Misc.  Rep.  345; 
Underwood  v.  Robbins,  20  N.  B.  230,  231, 117 
Ind.  308;  Jones  v.  Miller,  18  Ind.  337,  338; 
Patrick  V.  Morehead,  85  N.  C.  62,  66,  89  Am. 
Rep.  684. 

A  will  giving  property  to  a  beneficiary 
and  limiting  the  property  to  another  person. 
In  case  such  beneficiary  dies  without  an 
"heir  at  death,**  will  be  construed  to  mean 
"child"  or  "descendant **  Robinson  v.  Bish- 
op, 23  Ark.  878,  387. 

Children  are  Included  in  the  word  "heirs" 
in  a  deed  to  B.  and  her  heirs,  naming  them, 
when  the  designated  persons  were  her  chil- 
dren. Brasington  v  Hanson,  149  Pa.  289, 
290,  24  Atl.  344. 

Where  by  statute  estates  tall  have  been 
abolished,  the  creation  of  a  contingent  re- 
mainder on  the  death  of  the  devisee  without 
heirs  indicates  an  intention  that  the  word 
"heirs'*  was  used  In  the  sense  of  "children." 
King  V   Beck,  15  Ohio,  559,  562. 

"It  is  well  settled  that  the  word  'heir* 
will  be  construed  to  mean  'child,'  when  it 
is  plain  that  the  testator  employed  it  in  that 
sense.'*  It  is  so  used  In  a  will  devising  laud 
to  the  te8tatrix*s  daughter,  which  provides 
that,  in  case  the  daughter  shall  die  having 
no  heirs  bom  to  her,  the  land  will  revert  to 
the  estate,  and  be  divided  among  the  heirs 
of  the  testatrix,  but  which  provides  that  it 
is  not  to  be  sold  until  after  there  shall  have 
been  an  heir  born  to  the  body  of  the  daugh- 
ter, as  It  is  manifest  in  the  last  clause  that 
such  is  the  intention  of  the  testatrix.  Es- 
sick  V.  Caple,  30  N.  E.  900,  901,  131  Ind. 
207. 

The  word  "heirs,**  as  used  in  a  deed  to 
A.  and  his  heirs  by  B.,  his  wife,  is  to  be 
construed  to  mean  the  llvlnp:  children  of  A. 
and  B.  Tinder  v.  Tinder,  30  X.  E.  1077,  131 
Ind.  381. 
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The  word  "heirs/*  as  used  in  a  deed*  the 
consideratioD  of  which  is  love  and  affection, 
from  A.  to  the  heirs  of  B.,  there  being  tliree 
children  living  of  B.  when  the  deed  was  ex- 
ecuted, passed  the  title  to  those  three  chil- 
dren. Tharp  v.  Yarbrough,  4  S.  B.  915,  916, 
79  Ga.  882,  11  Am.  St  Rep.  439.  So,  also,  in 
wills.  Strain  v.  Sweeny,  45  N.  E.  201,  203, 
168  111.  608. 

The  word  "heirs"  v^l  be  construed  to 
mean  "children,"  when  from  the  whole  will 
such  appears  to  have  been  the  intention  of  the 
testator;  but  where  a  devise  was  limited  to 
H.  "and  his  heirs,"  and  where  in  another 
part  of  the  will  the  testator  spoke  of  the 
"estate  hereby  devised  to  H.,"  and  the  only 
intention  in  the  will  that  the  word  was  to 
be  taken  as  one  of  purchase,  rather  than  of 
limitation,  was  the  fact  that  the  words  "and 
his  heirflf'  were  interlined,  the  word  was  not 
synonymous  with  "children,"  but  was  a  word 
of  limitation.  Thurber  v.  Chambers,  66  N. 
Y.  42,  46. 

The  knowledge  by  testator,  in  giving  to 
his  daughters  and  their  heirs,  that  some  of 
the  daughters  were  dead  at  the  time  of  the 
execution  of  the  will,  is  not  sufficient  to 
make  the  word  "heirs"  mean  "children"; 
but  the  testator  must  express  his  intention  in 
his  will.  Appeal  of  Bamett,  104  Pa.  842, 
348. 

Under  the  Spanish  law  in  the  state  of 
Texas,  prior  to  the  act  of  the  Republic  of 
Dec.  18,  1837,  the  widow  of  a  person  dying 
intestate,  without  children,  but  leaving  other 
relatives  capable  of  inheriting,  did  not  in- 
herit the  deceased  husband's  estate.  By  that 
act  the  survivor  of  the  husband  or  wife  dy- 
ing intestate  leaving  no  heirs  inherits  the 
estate  of  the  deceased  spouse.  It  was  held 
that  the  act  did  not  change  the  pre-existing 
law,  so  that  the  widow  of  the  person  so 
dying  intestate  would  succeed  by  inheritance 
to  the  estate  of  her  husband;  the  word 
"heirs"  not  being  limited  to  children,  but 
including  other  relatives  by  blood  capable 
of  inheriting.  Branch  v.  Tex.  Lumber  Mfg. 
Co.  (U.  S.)  56  Fed.  707,  710,  6  O.  C.  A.  92. 

Cliildreii  UvlnK  at  ezeoutlon  of  will. 

"Legal  heirs,"  as  used  by  a  testator  in 
a  will  declaring  that  certain  property  should 
descend  to  his  legal  heirs,  should  be  con- 
strued to  mean  the  testator's  then  living 
children,  who  he  probably  expected  would 
be  alive  when  he  died,  and  not  his  children, 
his  grandchildren,  or  his  collateral  relations, 
who  might  be  alive  at  the  death  of  the  tes- 
tator's widow,  who  was  entitled  to  a  prior 
life  estate,  since,  if  he  meant  the  former, 
a  vested  remainder  in  fee  passed  to  his  liv- 
ing heirs  at  the  time  of  his  death,  but,  if  he 
meant  the  latter,  then  only  a  contingent  re- 
mainder was  created,  and  it  could  not  be 
determined  where  the  fee  might  eventually 


go,  and,  such  contingent  remainders  not 
being  favored,  they  will  not  be  created  where 
the  testator's  words  are  susceptible  of  an- 
other result  Bunting  v.  Speek,  21  Pac.  288, 
800,  41  Kan.  424,  3  U  R.  A.  600. 

Oollateral  beirs  or  parents* 

"Heirs  at  law,"  in  its  general  defini- 
tion, "is  not  limited  to  children.  It  may  be 
used,  and  often  is  used,  in  cases  where  there 
are  no  children,  and  as  including  parents, 
brothers  and  sisters,?'  etc.  Roman  v.  Boman, 
49  Fed.  329,  831,  1  C.  C.  A.  274. 

A  testator  devised  and  bequeathed  all 
his  property,  real  and  personal,  to  his  widow, 
"to  keep  and  enjoy  during  her  lifetime,  and 
after  her  death,  what  shall  be  left  shall  be 
divided  equally  among  'my  heirs  and  her 
heirs,'  share  and  share  alike."  Both  testa- 
tor and  his  wife  were  childless  and  had  col- 
lateral heirs  only.  Held,  that  by  the  phrase 
"my  heirs  and  her  heirs"  he  meant  collateral, 
and  not  lineal,  heirs.  "It  was  impossible 
that  anybody  else  could  have  been  within 
the  intent  of  the  testator."  Appeal  of  FoU- 
weiler,  102  Pa.  581,  583. 

As  used  in  the  constitution  of  a  mutual 
benefit  life  association,  declaring  that  the  ob- 
ject of  the  order  is  to  afford  financial  aid 
and  benefit  to  widows,  orphans,  and  heirs  or 
devisees  of  the  deceased  members  of  the  or- 
der, "heirs"  is  not  to  be  taken  "in  its  re- 
stricted sense,  but  includes  any  one  to  whom 
the  estate  of  the  deceased  might  pass  by 
operation  of  law,  and  thus  would,  in  many 
cases,  include  persons  who  were  but  distant- 
ly related  by  blood  to  the  deceased  member, 
who  had  never  been  members  of  his  family, 
and  with  whom  he  had  no  personal  ac- 
quaintance." Lament  v.  Grand  Lodge  Iowa 
Legion  of  Honor  (U.  S.)  31  Fed.  177, 179. 

Where  there  is  nothing  in  any  other 
parts  of  a  will  that  throws  any  light  upon 
the  meaning  which  the  testator  intended 
should  be  given  to  his  use  of  the  word  "heirs, 
it  will  be  taken  in  its  primary  and  legal 
sense  as  referring  to  those  who  would  take 
or  inherit  from  him  upon  his  death.  Under 
such  rule,  a  provision  that  the  remainder, 
after  two  life  estates,  was  *'to  be  equally  di- 
vided among  the  children  or  heirs"  of  a  son, 
conveyed  the  estate  to  the  collateral  heirs 
of  the  son  on  his  death  without  heirs  of 
the  body.  Johnson  v.  Brasington,  50  N.  B. 
859,  156  N.  Y.  181. 

The  term  "heir,"  as  used  in  Gen.  St  c 
57,  §  2,  providing  that  the  widow,  heir,  or 
personal  representative  of  one  whose  life 
is  lost  by  the  willful  neglect  of  another  may 
sue  the  person  causing  the  death,  and  may 
recover  punitive  damages  means  child,  and 
does  not  include  parents  or  collateral  rela- 
tives. Jordon's  Adm'r  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  11  S.  W.  1013,  89  Ky.  40 
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(citiiig^  Henderson's  Adm'r  y.  Kentucky  Oent 
B.  Ck).,  6  S.  W.  875.  86  Ky.  389;  Hennlng's 
Adm'r  t.  LoulBvUle  Leather  Go.  (Ky.)  12  S. 
W.  550. 

The  term  "heir,"  as  used  tn  Code,  i 
2337,  which  provides  that,  If  a  devisee  dies 
before  the  testator,  his  heirs  shall  inherit 
the  land  so  devised  to  him,  unless  from  the 
terms  of  the  will  a  contrary  Intent  is  mani- 
fest, is  used  in  its  ordlnaiy  sense,  and  is  not 
limited  to  children,  and  hence  would  include 
a  brother  of  the  deceased.  Blackman  v. 
Wadsworth,  21  N.  W.  190,  192,  66  Iowa,  80. 

Where  an  Insurance  policy  is  made  pay- 
able to  the  Insured's  wife,  heirs,  executors, 
administrators,  or  assigns,  and  the  wife  died 
before  insured,  who,  when  he  died,  Ieft.no 
heirs  but  brothers  and  sisters,  it  was  held 
they  came  within  the  term  "heirs."  Silvers 
V.  Michigan  Mut  Ben.  Aas'n,  53  N.  W.  935, 
937,  94  Mich.  89. 

The  word  "heirs"  is  one  of  the  strongest 
and  most  expressive  terms  in  the  law,  and 
when  employed  it  will  be  given  its  settled 
legal  meaning,  unless  the  context  shows  in 
the  clearest  and  most  decisive  manner  that 
the  parties  who  used  it  intended  that  it 
should  have  some  other  meaning.  Heirs 
are  lineal  and  collateral,  but  the  generic 
term  includes  both  classes.  Children  in  the 
lifetime  of  the  parents  may  be  heirs  presump- 
tive, but  they  are  not  heirs.  A  provision 
in  an  antenuptial  agreement  that  land  shall 
descend  to  the  heirs  of  the  parties,  the  same 
as  it  would  if  they  were  not  married,  in- 
cludes collateral  heirs,  though  when  the 
agreement  was  made  each  party  had  chil- 
dren. McNutt  V.  McNutt,  116  Ind.  546,  560, 
19  N.  E.  115,  123,  2  L.  R.  A.  872. 

The  word  "heir,"  in  the  statute  giving 
the  widow,  heir,  or  personal  representative 
of  any  person  killed  by  willful  neglect  a 
rJght  to  sue,  etc.,  is  equivalent  only  to 
"child,"  and  no  right  of  action  exists  in  fa- 
vor of  a  father.  Louisville  &  N.  B.  Oo.  v. 
Coppage  (Ky.)  13  S.  W.  1086. 

Bescendants  or  issue. 

The  word  "heirs,"  as  used  in  a  will, 
'*when  unexplained  or  uncontrolled  by  the 
context  or  other  provisions,  has  a  technical 
meaning,  which  may  not  be  departed  from." 
But  it  is  often  used  in  a  different  sense,  as 
meaning  only  children  and  issue.  It  is  in 
all  cases  a  question  of  intention.  Haley  v. 
City  of  Boston,  108  Mass.  576,  579.  The 
word  "heir,"  when  used  in  a  will,  will  be 
construed  in  its  ordinary  legal  acceptation, 
unless  the  intention  of  the  testator  to  use 
It  In  some  other  sense  is  clear  and  decisive. 
Gold  V.  Judson,  21  Conn.  616,  624;  Wil- 
liamson T.  Williamson,  57  Ky.  (18  B.  Mon.) 
829,  871;  Loring  v.  Thomdike,  87  Mass.  (5 
Allen)  257,  269;    Long  y.  Beaumont,  1  P. 


Wms.  229;   Stith's  Heirs  t.  Barnes,  4  N.  a 
96,  98,  6  Am.  Dec.  547. 

It  is  well  settled  that  in  construing  wills 
the  words  "heirs  at  law,"  or  "issue,"  will 
be  given  either  their  large  or  restricted  sense 
as  best  exemplifies  the  wishes  of  the  testa- 
tor. In  re  Cramer,  69  N.  Y.  Supp.  299,  800, 
59  App.  Div.  541. 

Within  the  meaning  of  a  will  providing 
that  upon  the  death  of  the  testator's  wife 
his  estate  shall  be  equally  divided  between 
her  children  and  his  children  then  living,  or 
their  heirs,  the  word  "heirs"  was  not  used 
in  its  technical  sense,  but  in  the  sense  of 
issue  or  descendants.  Schwencke  v.  Haff- 
ner,  50  N.  Y.  Supp.  166,  166.  22  Misc.  Rep. 
293.  See,  also,  Speakman  v.  Speakman,  8 
Hare,  180,  186;  Chadwick  v.  Chadwick,  87 
N.  J.  Bq.  (10  Stew.)  71,  76. 

Where  a  bequest  is  given  to  one,  with 
remainder  to  another,  in  case  the  devisee 
die  without  heirs,  and  the  remainderman 
would  be  an  heir  of  the  devisee,  the  word 
"heirs"  will  be  construed  "issua-  Kiah  t. 
Grenier,  56  N.  Y.  220,  225;  Randolph  v. 
Randolph,  40  N.  J.  Bq.  (13  Stew.)  73,  74,  77; 
Baldwin  v.  Taylor,  37  N.  J.  Bq.  (10  Stew.) 
78,  80;  Coles  v.  Ayres,  27  Atl.  375.  376,  156 
Pa.  107;  Tltzell  v.  Cochran  (Pa.)  10  Atl.  9,  11; 
Goodell  V.  Hlbbard,  32  Mich.  47,  52;  Francks 
V.  Whitaker,  21  S.  B.  175,  176,  116  N.  C. 
518. 

Where  a  devise  is  to  A.  and  his  heirs, 
and,  if  he  die  without  issue,  to  B.  and  his 
heirs,  the  words  "die  without  issue"  will  limit 
the  meaning  of  the  word  "heirs"  in  the  pri- 
mary devise,  so  that  it  will  be  equivalent 
to  the  word  "issue."  Den  v.  Gifford,  9  N.  J. 
Law  (4  Haist.)  46,  51 ;  Gifford  v.  Choate,  100 
Mass.  343,  346 ;  Kingsland  v.  Rapelye  (N.  Y.) 
3  Edw.  Ch.  1,  9.  Ontra,  see  Carter  ▼.  Red- 
dish, 32  Ohio  St  1,  14. 

In  a  contract  between  two  sisters,  pio- 
viding  that,  if  either  of  them  should  die 
before  the  other  without  a  living  heir,  the 
survivor  should  become  sole  owner  of  a 
note  held  by  them  Jointly,  the  words  "living 
heir"  should  be  construed  to  mean  "issue"; 
for  to  say  that  one  sister  died  without  a 
living  heir,  and  at  the  same  time  leaving  a 
surviving  sister,  would  be  absurd,  unless  the 
word  "heir"  was  construed  to  mean  "issue." 
Taylor  v.  Smith,  21  S.  E.  202,  203,  116  N.  a 
531. 

The  words  "legal  heirs,"  as  used  in  the 
phrase  "his  children  or  legal  heirs,"  are  equiv* 
alent  to  "descendants,"  and  the  entire  phrase 
has  the  force  of  the  word  "issue."  Sheeley 
V.  Neidhammer,  37  Atl.  939,  940,  182  Pa.  163 

The  word  "heirs,"  as  used  In  the  codicil 
of  a  will  providing  that  the  twelfth  clause 
of  said  will  shall  apply  to  testator's  grand- 
daughter and  her  heirs  as  though  she  had 
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been  originally  named  therein,  which  clause 
provides  that,  "if  any  of  said  grandchildren 
shall  die  previous  to  the  death  of  my  daugh- 
ter leaving  issue,  then  I  direct  that  such 
issue  shall  take  the  share  to  which  their 
parents  would  be  entitled  under  the  will, 
said  share  to  be  received  by  said  grandchil- 
dren or  their  descendants  free  from  control 
or  claim  of  any  husband,"  is  used  synony- 
mously with  "issue**  and  "descendants,"  as 
used  in  such  twelfth  clause.  Cochrane  v. 
Kip,  46  N.  Y.  Bupp.  148,  152,  19  App.  Div. 
272. 

"Lawful  heirs,"  as  used  in  the  clause  of 
a  will  as  follows:  "It  is  further  my  will 
that,  if  any  of  my  sons  and  daughters  die 
without  lawful  heirs,  then  in  that  case  their 
portion  reverts  back  to  my  heirs  in  common, 
share  and  share  alike" — means  "lawful  is- 
sue." Appeal  of  Biddle,  69  Pa.  (19  P.  F. 
Smith)  190,  194. 

Devisees  or  legatees. 

Popularly  the  word  "heirs"  often  In- 
cludes devisees;  the  persons  who  are  made 
heirs;  "hseredes  facU."  Clark  v.  Scott,  67 
Pa.  (17  P.  F.  Smith)  446,  452. 

The  word  "heirs"  is  commonly  used  by 
laymen  to  indicate  the  persons  entitled  by 
will  or  otherwise  to  share  in  the  estates  of 
decedents;  hence  it  is  held  that  "heir"  may 
be  regarded  as  a  synonym  of  "legatee." 
Graham  v.  De  Yambert,  17  South.  355,  356, 
106  Ala.  279. 

"Heirs"  Is  sometimes  used  to  mean  devi- 
sees, legatees,  or  distributees,  when  it  ap- 
pears from  the  will  that  such  was  the  ob- 
vious Intention  of  the  testator.  Greenwood 
V.  Murray,  9  N.  W.  629.  631,  28  Minn.  120. 

In  common  parlance  the  term  "heir"  is 
often  employed  to  denote  a  person  who  ac- 
quires or  may  receive  property,  either  per- 
sonal or  real,  by  right  of  blood  relation.  As 
used  in  a  will,  in  which  testatrix,  after  giv- 
ing various  legacies,  gave  to  her  husband 
the  use  of  her  real  estate  for  life,  *'the 
principal  to  go  to  my  heirs  after  his  death," 
the  word  "heirs"  will  be  held  to  mean  those 
to  whom  she  gave  legacies,  since  any  other 
construction  would  deprive  them  of  the  es- 
tate already  willed  to  them.  In  re  Harvey's 
Estate,  80  N.  Y.  Supp.  1,  2,  80  Hun,  871. 

The  word  "heirs,"  as  used  In  the  residua- 
ry clause  of  a  will  providing  that  "the  bal- 
ance of  my  estate  shall  be  equally  divided 
among  all  the  heirs  herein  named,"  should 
be  construed  as  synonymous  with  "legatees," 
and  to  refer  to  those  heirs  who  took  under 
the  win.  Townsend's  Bx'rs  v.  Townsend, 
25  Ohio  St  477,  489;  Elsm'an  v.  Poindexter, 
52  Ind.  401.  And  though  they  were  not  limit- 
ed to  testator's  heirs.  In  re  Hull's  Will,  63 
N.  Y.  Supp.  725,  30  Misc.  Rep.  281.  Contra, 
see  Appeal  of  Porter,  45  Pa.  (9  Wright)  201, 
207. 


A  testator,  having  made  a  will  by  which 
he  devised  the  principal  part  of  his  estate 
to  his  wife  and  children,  and  directed  that 
his  slaves  should  be  emancipated,  subse- 
quently added  a  codldl  providing  that  "my 
heirs  shall  not  be  entitled  to  the  provision 
made  for  them,  unless  they  shall  give  secu- 
rity to  the  court  for  such  negroes'  good  be- 
havior." Held,  that  the  word  "heirs,"  as 
so  used  in  a  will,  should  be  construed  to 
mean  those  to  whom  he  had  devised  his  es- 
tate. In  re  Weir's  WUl,  39  Ky.  (9  Dana)  434,. 
442. 

Where  testator's  will  disposed  of  all  hla 
personal  property  by  various  bequests,  and 
by  a  codicil  he  directed  that  certain  stocks 
should  be  reserved  from  sale,  and  that  the 
executor  should  pay  over  the  dividends  as 
they  accrued  to  the  heirs  of  the  testator,  the 
word  "heirs"  should  be  construed  to  mean 
the  legatees  under  the  will.  Collier  v.  0)1- 
lier's   Ex'rs,  8  Ohio  SL  369,  375. 

The  term  "heirs  at  law,"  as  used  In  a 
will  directing  that  "all  of  testatrix's  personal 
estate  shall  be  divided  equally  among  her 
children  and  heirs  at  law,"  should  be  con- 
strued to  mean  the  legatees  named  In  the 
will.    Roland  v.  Miller,  100  Pa.  47,  51. 

In  an  accounting  for  settlement  of  an 
estate  showing  a  balance  due  the  executors, 
it  was  agreed  that  such  matter  should  be 
submitted  to  arbitration.  The  articles  of 
submission  provided  that  the  arbitrators 
"shall  find  what  Is  due  the  estate  by  each  heir 
by  including  the  pro  rata  for  each,  which  we 
promise  to  pay  to  present  date."  Held,  that 
the  word  "heir,"  as  used  in  the  articles 
of  submission,  should  be  construed  to  refer 
only  to  the  devisees  named  In  the  testator's 
will,  and  by  "pro  rata"  was  meant  the  pro- 
portion which  each  devisee  was  to  pay  of  the 
claims  against  the  estate  Cross'  Ex'rs  v. 
Cross,  17  N.  J.  Eq.  (2  O.  E.  Green)  288,  291. 

Rev.  St  art  2248,  prohibiting  parties 
from  testifying  In  actions  by  or  against  the 
heirs  or  legal  representatives  of  the  decedent, 
does  not  include  legatees.  Newton  v.  New- 
ton, 14  S.  W.  157,  158.  77  Tex.  508. 

In  construing  a  statute  giving  widows 
who  elect  to  take  against  their  husband's 
will  such  Interest  in  the  real  estate  of  the 
husband  as  the  widows  of  intestates  are  en- 
titled to  under  existing  laws,  the  court  says 
that  whatever  difficulty  may  seem  to  arise 
is  removed  if  the  word  "heirs"  was  used,  as 
It  probably  was.  In  the  popular  sense,  under 
which* all  persons  who  should  take  the  es- 
tate of  a  decedent,  whether  by  virtue  of  his 
will  or  by  operation  of  law,  are  equally  com- 
prehended.  In  re  Petterson's  Estate,  45  Atl. 
654,  195  Pa.  78. 

Where  a  testator,  who  was  residuary 
legatee  in  the  will  of  his  brother,  made  a 
will  giving  to  his  brother's  widow  "the  pro- 
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portion  coming  to  me  as  heir  oV*  tbe  0ald  r 
brother,  the  word  "heir"  cannot  be  construed 
in  its  technical  sense,  bnt  In  its  most  general 
sense,  as  Indicating  the  person  upon  whom 
property  deTolves  on  the  death  of  another, 
either  by  law  or  by  will.  Shapleigh  t.  Shap- 
lelgh,  44  AU.  107,  108.  69  N.  H.  577. 

The  word  ••heir,"  in  an  act  to  provide , 
for  the  descent  of  Intestate  estates  of  and  to  j 
illegitimates,  is  confined  to  those  who  take , 
Intestate,  as  distinguished  from  testate,  es- ' 
tates,    and    whoever    claims    under   a    will 
claims,  not  as  an  heir  or  by  descent,  but  by 
purchase  as  a  devisee  or  legatee.     Lyon  v. 
Lyon^  34  Atl.  180,  183,  88  Me.  395. 

A  testator,  having  bequeathed  certain 
legacies  to  his  grandchildren,  devised  his  real 
estate  to  his  wife  for  life,  naming  also  resid- 
uary devisees.  In  a  codicil  to  his  will  he 
gave  his  wife  a  power  to  sell  the  real  estate, 
subject  to  the  approval  of  the  heirs  of  the 
testator  living  at  the  time  of  the  sale.  Held, 
that  the  word  "heirs"  referred  either  to  those 
who  would  have  taken  the  real  estate  by  de- 
scent, had  there  been  no  will,  or  those  who 
were  Interested  in  his  whole  estate  by  the 
provlsionb  of  the  will  rather  than  merely 
the  residuary*  devisees  of  tbe  real  estate. 
Hoyt  V.  Hoyt,  8c  N.  Y.  142,  151. 

An  heir  is  one  who  inherits,  one  who 
takes  an  estate  by  descent,  as  distinguished 
from  the  devisee,  who  takes  by  will.  Bur- 
rill,  Law  Diet  Technically,  in  law,  an  heir 
is  the  person  upon  whom  the  law  casts  an 
estate  in  real  property  immediately  on  the 
death  of  the  ancestor,  as  distinguished  from 
one  who  takes  by  will,  as  a  legatee  or  devi- 
see, and  one  who  succeeds  by  law  to  per- 
sonal property  as  the  next  of  kin  Cent. 
Diet.  Lyon  v.  Lyon  84  Atl.  180.  183,  88 
Me.  395. 

In  Pennsylvania,  when  the  WiWd  •'helrsT* 
Is  used  as  a  word  of  purchase,  it  means 
statutory  heirs — those  persons  designated  by 
the  intestate  act  to  take  the  estate  not  dis- 
posed of  by  last  will  and  testament.  Olark  v. 
Scott,  67  Pa.  (17  P.  F.  Smith)  446,  452. 

Distrilmtees* 

The  words  "hehr"  and  "distributee"  are, 
when  technically  construed,  not  interchange- 
able. The  first  applies  to  an  estate  of  in- 
heritance; the  heir  takes  the  land,  but  not 
the  personalty.  The  word  "heir'*  does  not 
describe  one  who  takes  assets  in  the  form  of 
money  from  a  personal  representative,  and 
In  popular  usage  is  more  often  used  as  mean- 
ing **chlld"  than  ••distributee."  Louisville 
A  N.  R.  Co.  V.  Coppage  (Ky.)  13  S.  W.  1086. 

On  a  limitation  of  personal  property  to 
heirs,  the  word  will  be  construed  "distribu- 
tees." Allison  V.  Allison's  Ex'rs  (Va.)  44  S. 
E.  904.  908.  63  L.  R.  A.  920. 


In  a  bequest  of  personalty,  unless  a  con- 
trary Intent  is  indicated  by  the  will,  the 
words  ••hehrs,"  •'hehrs  at  law,"  or  ••lawful 
(»r  legal  heirs"  signify  the  testator's  heirs 
as  ascertained  oy  the  statutes  of  distribu- 
tion. Appeal  of  McKee,  104  Pa.  671,  673; 
Appeal  of  Baskln,  3  Pa.  (3  Barr)  304,  307, 
45  Am.  Dec.  641;  Appeal  of  Eby,  84  Pa.  241, 
245;  In  re  Ashton's  EsUte,  19  Atl.  699,  700, 
134  Pa.  390;  In  re  Comly's  Estate,  20  Atl. 
397,  398,  136  Pa.  153;  North  Western  Ma- 
sonic Aid  Ass'n  V.  Jones,  26  Atl.  253,  254,  154 
Pa.  99,  35  Am.  St  Rep.  810;  Lord  v.  Bourne, 
63  Me.  368,  379;  Wright  v.  Trustees  of  M.  B. 
Church  (N.  Y.)  Hoff.  Ch.  202,  212;  Freeman 
V.  Knight.  37  N.  C.  72,  76;  Corbltt  v.  Cor- 
bitt,  54  N.  C.  114,  117;  Clay  v.  Clay,  63  Ky. 
(2  Duv.)  295,  296;  Kendall  v.  Gleason,  25 
N.  E,  838,  840,  152  Mass.'  457,  9  L.  R.  A.  509; 
White  V.  Stanfield,  15  N.  B.  919,  924,  146 
Mass.  424;  Ruggles  v.  Randall,  38  Atl.  885, 
887,  70  Conn.  44;  Cogan  v.  McCabe,  62  N. 
Y.  Supp.  48,  51,  23  Misc.  Rep.  739.  So,  also, 
in  a  conveyance  of  *  personalty.  Sweet  v. 
Dutton,  109  Mass.  589,  591,  12  Am.  Rep. 
744;  Tompkins  v.  Levy,  6  South.  346,  348, 
87  Ala.  263,  13  Am.  St  Rep.  31;  Montlgnanl 
V.  Blade,  146  N.  Y.  111.  39  N.  B.  719,  720; 
In  re  Fidelity  Trust  &  Guaranty  Co.,  68  N. 
y.  Supp.  257,  260,  57  App.  Div.  532;  Arm- 
strong V.  Galusha,  43  App.  DIv.  '248,  60  N. 
Y.  Supp.  1.  It  Is  too  well  settled  to  need  ci- 
tation of  many  authorities  for  its  support 
that  the  term  ••heirs,"  when  used  with  refer- 
ence to  those  to  whom  personal  estate  is 
given,  means  those  who  take  by  law  or  under 
the  statute  of  distribution.  Lee  v.  Baird,  44 
S.  E.  605,  609,  132  N.  C.  755  (citfaig  Burgln 
V  Patton,  58  N.  C.  425,  428).  The  word 
••heirs,"  in  a  bequest  of  personalty,  signifies 
heirs  as  ascertained  by  the  statute  of  distri- 
bution, unless  a  contrary  intent  is  indicated 
by  the  will.  In  re  Gllmor's  Estate,  26  Atl. 
614,  617,  154  Pa.  523,  35  Am.  St  Rep.  855. 
The  word  "heirs,"  In  a  certificate  of  life  in- 
surance, where  there  is  no  context  to  ex- 
plain it,  means  those  who  would  under  the 
statute  of  distribution  be  entitled  to  the  per- 
sonal estate  of  the  Insured.  Johnson  v 
Knights  of  Honor,  13  S.  W  794,  5£  Ark.  255. 
8  L.  R.  A,  732. 

••In  the  common  use  of  language,  the 
children  of  a  deceased  intestate  leaving  per- 
sonal property  only  would  be  called  his 
•heirs,'  and  such  use  of  the  term  would  be 
Justified  by  the  definitions  of  the  word  •heir* 
by  lexicographers;  but  technically  they  would 
not  take  the  estate  of  the  deceased  as  heirs, 
but  they  would  take  it  as  distributees,  ac- 
cording to  the  rules  established  by  the  ex- 
isting laws."  As  used  in  Acts  1848,  c.  73, 
which  provides  that  the  real  and  personal  es- 
tate of  a  married  woman  who  shall  die  In- 
testate shall  descend  or  be  distributed  to  her 
heirs,  the  word  •'heirs"  was  evidently  Intend- 
ed to  designate  those  persons  who  were  en- 
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titled  to  the  property  of  the  deceased  accord- 
ing to  the  laws  then  In  force.  Mace  r.  Cush- 
man,  45  Me.  250,  262. 

In  a  policy  of  life  Insurance,  providing 
that  money  to  become  due  upon  the  death 
of  the  person  insured  shall  be  payable  to 
his  heirs,  the  word  "heirs"  means  the  per- 
sons entitled  to  the  surplus  of  his  estate  un- 
der the  statute  of  distribution.  Leavitt  t. 
Dunn,  28  Atl.  590,  56  N.  J.  Law  (27  Vroom) 
909,  44  Am.  St  Rep.  402;  Northwestern  Ma- 
sonic Aid  Ass'n  v.  Jones,  26  Atl.  253,  254,  154 
Pa.  99,  35  Am.  St.  Rep.  810;  Johnson  y. 
Knights  of  Honor,  13  S.  W.  794,  795,  53  Ark. 
255,  8  L.  R.  A.  732;  Hubbard  v.  Turner,  20 
S.  B.  640,  641,  93  Ga.  752,  30  L.  R.  A.  593; 
Walsh  y.  Walsh,  20  N.  Y.  Supp.  933,  935,  66 
Hun,  297;  Hubbard  y.  Turner,  20  S.  E.  640, 
641,  93  Ga.  752,  30  L.  R.  A.  593;  Elsey  r. 
Odd  Fellows'  Mut.  Relief  Ass'n,  7  N.  E.  844, 
845,  142  Mass.  224. 

Under  the  New  York  decisions  the  mean- 
ing and  scope  of  the  word  "heirs,"  when  used 
to  designate  those  who  are  to  take  personal 
property,  either  in  a  will  or  in  any  document 
having  the  same  effect  as  a  testament,  as  in 
an  insurance  policy,  are  to  be  determined 
from  the  context  and  the  circumstances,  so 
that,  where  it  appears  that  the  insured  chan- 
ged the  beneficiary  from  his  wife  to  his  heirs, 
the  word  "heirs"  will  be  construed  to  mean 
those  who  would  take  his  personal  estate  In 
case  of  intestacy.  Knights  Templars  &  Ma- 
sonic Mutual  Aid  Ass'n  y.  Greene  (U.  S.)  79 
Fed.  461.  467. 

Where  a  mixed  fund  of  realty  and  per- 
sonalty is  given  to  heirs,  the  testator's  heirs 
take  the  land,  as  provided  by  the  statute  of 
descents,  and  his  next  of  kin  take  the  per- 
sonalty, as  prescribed  by  the  statute  of  dis- 
tributions. Alexander  v.  Wallace,  76  Tenn. 
(8  Lea)  569,  570;  Groom  y.  Herring,  11  N.  0. 
393,  39a  Contra,  holding  that  heirs  at  law 
would  not  include  those  who  would  be  en- 
titled to  a  share  of  personal  property  under 
the  statute  of  distributions.  Lombard  y. 
Boyden,  8^  Mass.  (5  Allen)  249,  255. 

The  word  "heirs,"  as  used  in  a  will  in 
which  the  testator,  after  certain  devises  and 
bequests,  directed  all  the  residue  of  his  es- 
tate to  be  divided  among  his  legal  heirs  ac- 
cording to  the  laws  of  Michigan  should  be 
construed  to  mean  distributees  and  not  those 
who  take  by  descent.  Hascall  v.  Cox,  13  N. 
W.  807,  808,  49  Mich.  435. 

The  word  "heirs,"  in  Code  Civ.  Proc.  { 
377,  allowing  heirs  to  recover  for  the  death 
of  an  adult  by  wrongful  act,  includes  all  of 
those  capable  of  inheriting  from  the  deceas- 
ed generally,  uncontrolled  by  limitation  of 
statutes  relating  to  the  distribution  of  com- 
munity property,  and  hence  includes  minor 
children  of  deceased.  Redfield  v.  Oakland 
Oousol.  St  R.  Co.,  42  Pac  822,  825,  110  Cal. 
277. 


Graadoliildrea. 

The  word  'lieirs"  Is  not  limited  In  Its 
own  meaning  or  by  anything  in  tlie  will  to 
children,  and  applies  either  to  children  or  to 
his  more  remote  descendants,  whichever  may 
be  his  heirs,  if  he  be  dead.  Barber  v.  Pitts- 
burg, Ft  W.  &  C.  Ry.  Co.,  17  Sup.  Ot  488, 
^4,  166  U.  S.  83,  41  L.  Ed.  925. 

"Heirs,"  as  used  in  a  will,  means  chil- 
dren living  at  the  time  of  the  will,  and  does 
not  include  grandchildren.  Watson  t.  Wat- 
son, 19  S.  W.  543,  110  Mo.  164. 

In  the  award  of  arbitrators  that  the  per^ 
sonal  property  in  dispute  should  be  equally 
divided  among  the  heirs  of  a  certain  person, 
the  award  should  be  construed  liberally,  and 
therefore  the  term  •'heirs,**  or  "heirs  at  law," 
may  be  construed  to  mean  all  such  persons' 
children  living,  and  the  issue  or  children  of 
any  of  them  who  died  in  bis  lifetime;  the 
grandchildren  taking  by  right  of  representa- 
tion.   Smith  V.  Smith  <Va.)  4  Rand.  95,  103. 

In  Huss  y.  Stephens,  51  Pa.  (1  P.  P. 
Smith)  282,  where  a  grant  was  to  the  heirs 
of  A.  "in  consideration  of  the  natoral  love 
and  affection  he  hath  for  his  grandchildren,** 
the  grant  was  held  good,  and  the  word 
"heirs**  applied  to  the  grandchildr^i  as  per- 
sons in  being  and  competent  to  take.  Darrah 
V.  Darrah,  52  AtL  183,  184,  202  Pa.  492. 

A  testator,  who  at  the  date  of  his  will 
and  of  his  death  had  four  children  living  and 
four  others  who  had  previously  died  leaving 
children,  devised  his  real  estate  to  his  wife 
for  life,  and  directed  the  remainder  thereof 
to  be  divided  in  equal  shares  between  his 
children  and  their  heirs,  respectively.  Held, 
that  the  word  "heirs**  should  be  construed 
to  mean  "grandchildren,**  and  that  the  real 
estate  should  be  distributed  in  equal  shares 
between  the  surviving  children  and  the  rep- 
resentatives of  the  dead  ones.  Appeal  of 
Bond,  81  Conn.  183,  192. 

The  term  "legal  heirs,"  in  a  will  in  which 
testator  directed  that  after  the  termination 
of  a  precedent  life  estate  his  son  should  re- 
ceive 40  acres  of  land  and  the  residue  should 
be  divided  equally  among  all  his  legal  heirs, 
was  construed  to  be  limited  to  the  grandcbil- 
dren  of  testator,  and  thus  limit  the  son  to 
the  lands  specifically  devised  to  him.  The 
term  "legal  heirs**  will  be  construed  to  mean 
"children,**  when  it  clearly  appears  that  snch 
was  the  intention  of  the  deceased;  and  tlie 
principle  is  not  different  for  grandchildren, 
when  definitely  referred  to,  as  in  the  will  in 
question.  Griffin  y.  Ulen,  39  N.  B.  254,  255, 
139  Ind.  565. 

Heirs  oonstraed  as  heir. 

The  word  "heirs,**  as  used  in  a  will  d^ 
vising  certain  land  to  his  heirs,  should  be 
construed  to  mean  "heir,**  where  a  daughter 
of  the  testator  was  his  sole  heir.    The  om 
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of  the  plural  word  "heirs"  cannot  exclude 
the  Idea  that  the  testator's  intent  was  to 
limit  the  estate  to  his  daughter  in  case  of  her 
being  the  sole  heir.  The  word  "heir"  is 
"nomen  coIlectiYum,"  and  embraces  all  legal- 
ly entitled  to  partake  of  the  inheritance,  and 
Is  intercliangeable  with  the  term  "heirs." 
The  converse  is  also  true.  Stokes  t.  Van 
Wyck,  8  S.  B.  887,  390,  83  Va.  724. 

A  testator,  having  executed  his  will,  giv- 
ing in  trust,  for  the  benefit  of  his  sole  and 
only  child,  property  consisting  of  nonances- 
tral  real  estate  and  personal  property,  and 
directing  that,  "in  case  my  said  child  should 
die  without  issue"  her  surviving,  then  all 
and  singular  property  so  devised  shall  pass 
to  and  vest  in  my  heirs  at  law,  died,  leaving 
surviving  him  his  said  child,  and  also  his 
wife,  a  brother,  and  two  sisters,  who  surviv- 
ed the  child.  Held,  that  the  words  "heirs 
at  law"  would  be  construed  so  that  the  prop- 
erty should  take  the  identical  course  under 
the  will  that  it  would  have  taken  imder  the 
statute  of  descent  and  distribution,  if  the 
testator  had  died  childless  and  intestate,  and 
that,  since  under  such  statutes  the  widow 
would  succeed  to  the  property,  the  words 
"heirs  at  law"  would  be  construed  to  mean 
"heir  at  law,"  and  that  the  property  would 
go  to  the  widow.  The  term  "heirs  at  law," 
though  used  in  the  plural  number,  refers  to  a 
class,  and  the  class  cannot  be  deprived  of 
the  bounty  merely  because  the  number  of 
persons  composing  the  class  does  not  corre- 
spond with  the  number  of  the  noun  used  in 
describing  it  Weston  t.  Weston,  88  Ohio  St 
473,  478. 

Heir  apparent  or  presamptlTe. 

"In  the  strictly  proper  sense  of  the  word 
'heir,'  no  one  is  an  heir  until  after  the  death 
of  the  ancestor;  yet  we  use  the  word  'heirs' 
as  including  heirs  at  law,  heirs  preemnptive, 
and  heirs  apparent.  In  arriving  at  its  true 
meaning  in  a  particular  will,  we  must  look 
at  all  parts  of  the  will  to  see  in  what  sense 
the  word  is  used  by  the  testator."  McKelvey 
T.  McKelvey,  1  N.  E.  5d4,  597,  43  Ohio  St 
213;  Darbison  t.  Beaumont,  1  P.  Wms.  229, 
232;  Heard  v.  Horton  (N.  Y.)  1  Denio,  165, 
167;  Stith's  Heirs  v.  Barnes,  4  N.  G.  96,  98, 
6  Am.  Dec.  547;  Barber  v.  Pittsburg,  F.  W. 
A  G.  R.  Go.,  17  Sup.  Gt  488,  494, 166  U.  S.  83, 
41  U  Ed.  925. 

When  the  vfill  shows  on  its  face  that  the 
person  whose  heirs  are  referred  to  is  to  the 
knowledge  of  the  testator  at  that  time  liv- 
ing, it  is  obvious  that  "heirs"  is  not  used 
tn  its  strict  technical  sense,  but  means  in  the 
case  of  land  heirs  apparent,  or  those  who 
would  be  the  heirs  were  the  living  ancestor 
deceased,  and  in  the  case  of  personal  prop- 
erty next  of  kin,  or  those  who  would  be  such 
were  the  ancestor  deceased.  So  the  use  of 
the  term  in  a  will  personally  drawn  by  an  un- 
skillfal  testator,  in  referring  to  the  heirs  of  a 


son  mentioned  several  times  in  the  will  as 
living,  will  be  construed  to  mean  those  who 
will  be  the  heirs  or  next  of  kin  of  the  son, 
if  dead.  Montignani  v.  Blade,  39  N.  E.  719, 
720,  145  N.  Y.  111. 

"The  term  'heir*  is  not  always  used  in 
the  law  as  denoting  a  person  whose  ancestor 
is  dead.  There  are  many  cases  where  it  ap- 
plies, though  the  ancestor  be  living,  and 
there  it  means  the  heir  apparent  In  this 
sense  it  is  frequently  used  in  statutes  and  in 
legal  documents."  As  used  in  a  note  prom- 
ising to  pay  the  heirs  of  B.  a  certain  sum, 
the  word  was  construed  to  mean  the  child 
and  presumptive  heir  of  B.,  and  it  was  held 
that  such  child  might  maintain  an  action  on 
the  note  before  the  death  of  the  father. 
Lockwood  V.  Jesup,  9  Conn.  272,  273;  Cox 
V.  Beltzhoover,  11  Mo.  142,  146,  47  Am.  Dec. 
145. 

The  word  "heirs,"  in  a  will  giving  thft 
income  of  property  held  in  trust  to  be  ap- 
plied to  the  support  of  the  testator's  son  dur- 
ing his  life,  and  after  the  son's  death  the 
principal,  with  any  accumulated  interest,  to 
be  divided  equally  among  the  rest  of  tes- 
tator's heirs  who  may  be  living  at  the  time 
of  the  son's  decease,  exclusive  of  his  wife 
and  any  child  which  he  has  or  may  have, 
should  be  construed  to  mean  heirs  apparent; 
the  son  having  died  previously  to  the  tes- 
tator. Morton  r.  Barrett  22  Me.  (9  Shep.) 
257,  262,  89  Am.  Dec.  575. 

Testator  gave  his  real  property  to  his 
wife  for  life,  and  "after  the  death  of  my 
wife,  then  half  of  said  property  to  go  to  my 
lawful  heirs  and  the  other  half  to  the  lawful 
heirs  of  my  said  wife."  He  had  no  children, 
and  expected  none.  Held,  that  the  words 
"lawful  heirs  of  my  said  wife"  was  not  used 
in  its  technical  sense  as  meaning  "her  chil- 
dren," etp.,  but  meant  those  persons  who, 
whenever  her  interest  ceased,  from  what- 
ever cause,  would  be  entitled  to  take  as  his 
and  her  next  of  kin  and  apparent  heirs  at 
that  time.  Howell  y.  Ackerman,  11  S.  W. 
819,  820,  89  Ey.  22. 

When,  in  a  will,  an  immediate  devise 
is  made  to  the  heirs  of  a  person  known  to 
be  living,  the  word  "heirs"  under  such  cir- 
cumstances should  be  interpreted  to  mean 
heirs  apparent  or  children.  Beid  t.  Stuart, 
13  W.  Va.  338,  347. 

The  word  "heir,"  when  used  in  a  will, 
is  to  be  taken  in  its  technical  sense,  unless 
there  is  in  the  will  a  plain  demonstration 
that  the  testator  used  it  in  a  different  sense, 
in  which  case  effect  will  be  given  to  his  in- 
tention. There  is  some  support  for  the  doc- 
trine that  if  it  is  shown  aliunde  that  the 
testator  knew  that  the  person  whose  heirs 
are  mentioned  was  alive  at  the  making  of 
his  will,  it  vfill  have  the  effect  to  change  the 
meaning  of  the  word  "hehrs"  from  its  strict 
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legal,  to  a  less  accurate  and  popular,  sense. 
But  where  a  will  left  all  of  testator's  prop- 
erty to  his  wife  for  life,  and  on  the  termina- 
tion of  her  life  estate  gave  one-third  to  the 
heirs  of  a  sister,  who  was  living  at  the  time 
of  the  death  of  testator's  wife,  such  devise 
lapsed,  because  the  sister  being  then  living, 
she  had  no  heirs,  and  there  was,  therefore, 
no  one  to  take  such  third.  Irvine  v.  Newlin, 
63  Miss.  192,  196,  197. 

The  word  "heirs"  Is  a  legal  term,  to  be 
construed  according  to  its  strict  legal  im- 
port, unless  there  is  something  In  the  con- 
text to  control  the  meaning.  Sometimes  It 
means  children  or  issue,  where  It  Is  plain 
that  it  Is  used  In  a  popular  sense  as  a  word  of 
description,  referring  to  a  certain  class  of 
persons;  but  in  a  deed,  where  there  Is  no 
reason  to  depart  from  the  technical  meaning. 
It  is  given  its  usual  signification.  In  the  or- 
dinary signification  of  the  word  "heir,"  no 
one  could  be  an  heir  of  another  before  her 
death.  Gardiner  v.  Fay,  65  N.  E.  825,  182 
Mass.  492  (citing  Wheatland  v.  Wheatland, 
48  Mass.  [7  Mete]  169;  Putnam  v.  Story, 
182  Mass.  205;  Wason  y.  Ranney,  107  Mass. 
159,  45  N.  B.  85. 

A  deed  to  C.'s  heirs,  while  C.  is  living. 
Is  void  for  uncertainty  as  to  grantee,  since 
the  grantor  may  have  meant  heirs,  or  he 
may  have  meant  children,  and  if  he  meant 
heirs,  C.  while  living  could  have  none,  and 
if  he  meant  those  who  would  become  C.'s 
heirs  on  his  death,  that  also  Is  a  matter  of 
great  uncertainty  until  O.  dies.  Booker  v. 
Tarwater.  37  N.  E.  979,  982,  138  Ind.  385. 

Technically  persons  in  life  can  have  no 
heirs,  and  hence  a  deed  to  the  "heirs  of  B.," 
B.  being  at  that  time  living,  vests  the  title 
in  the  children  of  B.  In  esse.  Grimes  v.  Or- 
rand,  49  Tenn.  (2  Helsk.)  298,  301. 

A  deed  conveyed  premises  to  grantor's 
sister  and  to  her  heirs  by  her  present  hus- 
band, for  ever.  It  was  held  that,  as  the  sis- 
ter and  her  husband  were  living,  there  were 
no  persons  in  esse  who  answered  to  the  de- 
scription of  heirs,  in  consequence  of  the 
maxim:  "No  one  can  be  heir  during  the  life 
of  his  ancestor."  The  husband  and  sister 
beinjr  both  living,  the  word  "heirs"  could  not 
be  construed  as  descriptio  persona  rum  of  the 
children  then  living,  and  must  be  construed 
In  its  strict  legal  sense,  as  a  word  of  limita- 
tion and  not  of  purchase.  Rivard  T.  Glsen- 
hof  (N.  Y.)  35  Hun,  247,  249,  251. 

Heirs  at  law,  ov  lawful  mr  risht  heirs. 

The  term  "heirs'*  is  synonymous  with 
"lawful  heirs,"  or  "right  heirs."  In  re  Ken- 
yon,  20  Aa  294,  297,  17  B.  L  149. 

The  terms  "lawful  heirs,"  "right  heirs," 
and  "heirs"  are  synonymous.  Their  signifi- 
cation Is  fixed  by  the  law,  and  when  they 
are  used  In  a  deed  or  will,  without  any  su- 


peradded words  or  phrases  Indicating  a  dif- 
ferent meaning,  they  are  always  understood 
to  be  used  according  to  their  legal  accepta- 
tion.   Harris  v.  McLaran.  30  Miss.  533,  57L 

The  word  "heirs,"  as  used  in  a  note  as 
follows:  "For  full  value  received,  I  promise 
to  pay  to  the  legal  heirs  of  G.  K.  F.,  four 
years  after  his  death,  $16,"  etc,  means  legal 
heirs  In  the  popular  sense  of  that  term;  that 
is,  those  persons  who  bore  such  relation  to 
C.  K.  F.  as  would  constitute  them  legal  heirs 
at  tlie  time  of  his  death — ^the  children  and  Is- 
sue of  any  deceased  child.  Love  v.  Francis* 
29  N.  W.  843,  848,  63  Mich.  181,  6  Am.  St 
Rep.  290. 

An  heir  Is  one  who  receives,  Inherits,  or 
is  entitled  to  succeed  to  the  possession  of  any 
property  after  the  death  of  the  owner;  one 
in  whom  the  title  of  an  estate  vests  on  the 
death  of  the  proprietor.  As  used  in  a  will 
providing  that,  if  "my  son  die  without  heirs, 
such  legacies,  after  his  widow,  are  to  go  to 
the  heirs  of  T.,"  the  word  "heirs"  is  used 
In  Its  ordinary  signification  of  heirs  at  law, 
and  not  In  the  sense  of  descendants,  children, 
or  heirs  of  the  body.  Newcomb  v.  Lush,  82 
N.  T.  Supp.  526,  529,  84  Hun,  254. 

Heirs  litrins  at  death  of  testator  or  an- 
oestor« 

"Ordinarily  the  term  'heirs,'  or  "heirs  at 
law,'  Is  used  to  designate  those  persons  who 
answer  this  description  at  the  death  of  the 
testator.  The  word  'heirs,'  In  its  strict  and 
technical  Import,  applies  to  the  person  or 
persons  appointed  by  law  to  succeed  to  the 
estate  in  case  of  Intestacy."  2  Bl.  Gomm. 
201;  Rawson  v.  Rawson,  52  111.  62.  Hence, 
where  the  word  occurs  in  a  will,  it  will  be 
held  to  apply  to  those  who  are  heirs  of  the 
testator  at  his  death,  unless  the  Intention  of 
the  testator  to  refer  to  those  who  shall  be 
his  heirs  at  a  period  subsequent  to  his  death 
is  plainly  manifested  In  the  will.  Kellett  v. 
Shepard,  28  N.  B.  751,  756,  84  N.  B.  254,  139 
111.  433;  Clark  v.  Shawen,  60  N.  B.  116,  118, 
190  111.  47.  See,  also,  Burton  v.  Gagnon,  64 
N.  E.  279,  283,  180  111.  345;  Wright  v.  Oooden 
(Del.)  6  Houst.  397,  419;  Abbott  Y.  Brad- 
street,  85  Mass.  (3  Allen)  687,  589;  Adams 
V.  Jones,  57  N.  B.  362,  363,  176  Mass.  185; 
Minot  V.  Tappan,  122  Mass.  535,  636;  Dove 
V.  Torr,  128  Mass.  38,  40;  Whall  T.  Converse, 
15  N.  B.  660,  662,  146  Mass.  346;  Heard  v. 
Read,  47  N.  B.  778,  781, 169  Mass.  216;  Walsh 
V.  McCutcheon.  41  Atl.  813,  814,  71  Conn. 
283;  Rand  v.  Butler,  48  Conn.  298,  298;  Mil- 
ler T.  Gilbert,  22  N.  T.  Supp.  356,  357,  8  Misc. 
Rep.  43;  Goodtltle  v.  Pedgen,  2  Term  R. 
720,  721. 

The  words  "heirs,"  "heirs  at  law,"  or 
"lawful  heirs,"  when  used  in  a  will  giving 
property  to  one  with  remainder  to  his  heirs, 
etc.,  will  be  construed  to  mean  heirs  or  issue 
living  at  the  death  of  the  person  named  as 
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ancestor.  Woodliam  t.  Mayerlck,  2  Llv. 
Law  Mag.  487;  Taggart  v.  Murray,  53  N.  Y. 
233,  238;  Leake  v.  Watson,  21  Ath  1075,  1076^ 
60  Ck)nn.  498;  Forrest  v.  Porch,  45  S.  W. 
676, 100  Tenn.  891;  Reinders  ▼.  Koppelmann, 
68  Mo.  482,  30  Am.  Rep.  802;  Moore  ▼.  Gary, 
48  N.  E.  630,  632,  149  Ind.  61  (construing  Rev. 
St  1843,  S  78);  In  re  Moore's  Estate,  46  N. 
E.  960,  961,  152  N.  Y.  602  (construing  1  Rev. 
St  N.  Y.  p.  724,  I  22). 

When  a  remainder  Is  limited  to  take  ef- 
fect on  the  death  of  any  person  without 
heirs,  or  heirs  of  his  body,  or  without  Issue, 
the  word  "heirs"  or  'Issue"  shall  be  con- 
strued to  mean  heirs  or  Issue  Hying  at  the 
death  of  the  person  named  as  ancestor.  Gen. 
St  Minn.  1894,  S  4383;  Rev.  St  Wis.  1898, 
I  2046;  Yocum  y.  Slier,  160  Mo.  281,  295, 
297,  61  8.  W.  208. 

When  a  balance  or  residue  in  lands,  tene- 
ments, goods,  or  property,  is  limited  by  writ- 
ing or  otherwise  to  take  effect  after  the  de- 
cease of  any  person  without  heirs,  or  bodily 
heirs,  or  successors,  the  words  "heirs'*  and 
"successors"  shall  be  so  construed  as  to  mean 
heirs  or  successors  llylng  at  the  time  of  the 
decease  of  the  person  styled  ancestor.  Comp. 
Laws  N.  M.  S  2044. 

A  testator  created  a  trust  fund  for  the 
benefit  of  his  nephews  and  nieces,  or  their 
legal  heirs,  directing  that  the  proceeds  there- 
from should  be  paid  to  such  nephews  and 
nieces,  or  those  who  should  legally  represent 
them.  The  children  of  a  nephew  who  died 
bef  o]:e  the  testator  were  embraced  within  the 
designation  of  "legal  heirs,"  and  were  en- 
titled to  share  in  the  proceeds  of  the  trust 
fund,  taking  the  place  of  their  ancestor. 
Connecticut  Trust  &  Safe  Deposit  Co.  y.  Hol- 
ilster,  50  Atl.  750,  751,  74  Conn.  228. 

Heirs  of  tbe  body. 

The  word  "heirs,"  as  used  In  a  deylse  of 
property  to  a  certain  person,  remainder  oyer 
If  said  person  die  without  Issue  or  heirs,  be- 
ing used  In  connection  with  the  word  "Is- 
sue," will  be  construed  to  mean  heirs  of  the 
body.  Albee  v.  Carpenter,  66  Mass.  (12 
Ciish.)  382,  386;  Wood  y.  Taylor,  30  N.  Y. 
Supp.  433,  434,  9  Misc.  Rep.  640;  Flsk  y. 
Keene,  35  Me.  349,  355;  Gifford  y.  Choate, 
100  Mass.  343,  345;  Klngsland  y.  Rapelye 
(N.  Y.)  3  Edw.  Ch.  1,  9;  Thurston  y.  Thurs- 
ton, 6  R.  I.  296,  300;  Snider  y.  Snider,  54  N. 
E.  676.  160  N.  Y.  151;  Cochran  v.  Cochran, 
17  Atl.  981,  982,  127  Pa.  486. 

Testator  devised  his  real  estate  to  three 
of  bis  sons,  to  be  "equally  divided  between 
tbem,  to  them  and  the  heirs  of  their  body, 
lawfully  begotten,"  except  that,  if  either  died 
without  legal  issue,  his  estate  to  be  equally 
divided  between  the  survivors  or  their  legal 
heirs.  Held,  that  the  phrase  "legal  heirs" 
should  be  construed  to  mean  "heirs  of  their 


bodies.**    Perry  v.  Kline,  66  Mass.  (12  Cush.) 
118,128. 

A  will  giving  property  to  testator's  son, 
and  providing  that.  In  case  he  should  die 
without  heir,  it  should  be  equally  divided 
among  testator's  brothers  and  sisters,  meani 
heir  of  the  body  of  the  son,  his  lineal  de- 
scendant Benson  v.  Linthicum,  23  Atl.  133, 
134,  75  Md.  141;  In  re  Moore's  Estate,  33  N. 
Y.  Supp.  419,  421,  11  Misc.  Rep.  436;  Crockett 
y.  Robinson,  46  N.  H.  454,  458. 

The  word  "heirs,"  In  a  will  giving  all  tes- 
tator's property  to  two  specified  grandchil- 
dren, share  and  share  alike,  and  providing 
that,  on  the  death  of  either  without  heir  or 
heirs,  the  share  of  the  decedent  should  go  to 
the  survivor,  was  said  not  to  have  been  used 
in  its  primary  or  broader  sense,  as  indicat- 
ing the  persons  who  would  take  in  case  of 
Intestacy,  but  must  have  been  employed  in 
the  restricted  sense,  as  heirs  of  the  body 
or  descendants,  for  the  very  obvious  reason 
that  the  survivor  would  be  an  heir  of  the 
deceased,  and  could  not  have  been  within  the 
contemplation  of  the  testatrix.  Johnson  v. 
Braslngton.  50  N.  B.  859,  156  N.  Y.  181; 
In  re  Cramer,  68  N.  B.  279,  280,  170  N.  Y. 
271. 

In  a  devise  of  an  estate  to  a  man  and 
his  heirs,  and  if  he  die  without  leaving  heirs 
then  to  his  brother  or  any  other  person  who 
may  be  an  heir,  the  word  "heirs"  Is  con- 
strued to  mean  heirs  of  the  body,  so  that 
the  devise  will  operate  to  convey  an  estate 
tall.  Turrill  v.  Northrop,  61  Conn.  33,  37; 
Lee  V.  Lee,  46  Ky.  (7  B.  Mon.)  605.  607. 

In  a  will  providing  that  If  a  bene- 
ficiary should  die  without  an  heir  before  he 
should  arrive  at  the  age  of  21  years,  the  prop- 
erty given  to  him  should  be  divided  between 
others  named,  "heir"  is  equivalent  to  "heir 
of  the  body."  Lippett  v.  Hopkins  (U.  S.) 
15  Fed.   Cas.   567,  568. 

In  construing  a  will,  in  which  testator 
devised  certain  property  to  his  daughter 
and  to  her  heirs,  forever,  but,  In  case  the 
daughter  should  die  without  any  heir  or 
heirs,  then  to  another  beneficiary,  the  courts 
say  that  by  the  use  of*  the  words  "heir  or 
heirs,"  In  the  statement  of  the  contingency 
upon  which  the  estate  Is  to  go  over,  deceased 
obviously  Intended  to  designate  the  issue  or 
heirs  of  his  daughter's  body.  Taking  the 
words  in  this  sense,  the  provision  is  that,  If 
the  daughter  shall  die  without  issue,  then 
after  her  decease  the  residue  of  testator's  es- 
tate shall  go  over,  whatever  It  may  be  at 
the  decease  of  his  said  daughter.  Wilson  v. 
Wilson,  19  Aa  182,  138,  46  N.  J.  Bq.  (1 
Dick.)  321. 

Testator  gave  all  his  property  to  his  ex- 
ecutors, in  trust  for  the  support  of  an  Ille- 
gitimate son,  but  not  to  be  sold  or  conveyed. 
By  the  third  clause  he  directed  the  prop- 
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erty  after  the  decease  of  the  son  to  go  to 
such  son's  heirs  when  tbey  should  become 
of  age,  and  if  he  died  leaving  no  heirs  or 
widow  to  go  to  the  testator's  niece,  and  after 
the  decease  of  the  heirs,  if  any,  of  his  adopt- 
ed son,  the  property  should  go  to  testator's 
niece.  Held,  that  the  word  "heir"  meant  the 
heirs  of  the  son's  body,  and  not  heirs  gen- 
erally. Kiah  ▼.  Qrenier  (N.  Y.)  1  Thomp.  & 
a  888,  802. 

A  will  providing  that  the  property  de- 
vised and  bequeathed  to  testator's  daughter 
was  for  her  own  separate  use  and  her  heirs, 
forever,  means  heirs  of  the  body.  Jordan 
V.  Roach,  32  Miss.  481,  604. 

"Heirs,"  as  used  by  a  testator  in  direct- 
ing that  his  freehold  house  and  his  lease- 
holds be  kept  in  hand  and  let  to  the  best  ad- 
vantage, and  the  produce  be  divided  every 
year  to  certain  named  beneficiaries,  or  to 
their  "lawful  heirs,"  refers  to  heirs  of  the 
body.    Harris  v.  Davis,  1  Colly,  416,  423. 

Hiubaiid  or  wife. 

The  husband  of  a  devisee  cannot  be  con- 
sidered one  of  her  "legal  heirs,"  in  the  sense 
of  the  term  as  used  in  the  devise  over  to  le- 
gal heirs.  Buck  v.  Paine,  76  Me.  582,  589; 
Appeal  of  Ivins,  106  Pa.  176,  182,  51  Am. 
Rep.  516 ;  Brown  v.  Ransey,  74  Oa.  210,  214, 
216. 

A  widow  Ifl  not  an  heir  of  her  husband. 
Wells'  Guardian  v.  Moore,  16  Mo.  478,  481; 
Lord  V.  Bourne,  63  Me  368,  379,  18  Am. 
Rep.  234. 

The  widow  Is  an  heir  at  law  under  the 
statute.  Weston  v.  Weston,  38  Ohio  St  473, 
478. 

The  term  "heir,"  as  used  in  Const  art 
9,  i  3,  providing  that  the  exemptions  provid- 
ed for  in  sections  1  and  2  shall  accrue  to  the 
heirs  of  the  party  having  enjoyed  or  taken 
the  benefit  of  such  exemption,  means  the 
persons  who  shall  inherit  the  property, 
whether  they  be  Infants  or  adults.  It  does 
not  Include  a  widow  of  the  deceased  owner, 
when  the  latter  leaves  surviving  children. 
Miller  V.  Finegan,  7  South.  140,  142,  26  Fla. 
29. 

The  word  "heirs,"  as  used  in  Code  Iowa, 
S  2337,  providing  that  if  a  devisee  dies 
before  the  testator,  his  heirs  shall  inherit 
the  land  so  devised  to  him,  unless  from  the 
terms  of  the  will  a  contrary  intent  is  mani- 
fest, will  not  include  the  widow  of  a  devisee. 
Blackman  v.  Wadsworth,  21  N.  W.  190,  192, 
65  Iowa,  80. 

Under  a  statute  providing  that  on  the 
death  of  the  husband  intestate,  the  wife  shall 
be  entitled  to  take  a  certain  portion  of  his 
estate  absolutely,  it  Is  held,  under  a  will  pro- 
viding that  if  any  of  testator's  children,  to 
whom    certain    property    was    bequeathed. 


should  die  without  leaving  issue,  the  share 
devised  to  such  child  should  revert  to  the 
estate  and  go  to  the  right  heirs  of  testator, 
testator's  widow  is  included  in  the  term 
"heirs" ;  the  court  remarking  that  in  order 
to  ascertain  who  is  the  heir,  it  is  necessary 
only  to  inquire  to  whom  by  the  law  of  the 
land  the  estate  would  pass  in  case  of  intes- 
tacy. Seabrook's  Ex'rs  v.  Sabrook  (S.  C.) 
McMul.  Eq.  201,  207.  See,  also,  Croom  ▼. 
Herring,  11  N.  C.  393,  395. 

The  words  "heir  or  heirs,"  as  used  in  the 
will  bequeathing  a  sum  to  a  person  and  at 
his  death  to  his  heir  or  heirs,  should  he 
have  any,  should  b^  construed  to  msesn 
heirs  of  the  body,  and  will  not  include  his 
widow.  Snider  v.  Snider,  42  N.  Y.  Supp.  613, 
614,  11  App.  Div.  171. 

The  word  "heirs"  Is  often  controlled 
by  the  words  with  which  it  is  associated,  and 
as  used  in  the  following  devise:  "I  give 
and  devise  to  my  beloved  wife,  M.  B.  F.,  the 
farm  on  which  we  now  live  in  S.  county,  Ind., 
to  have  and  to  hold  so  long  as  she  remains 
my  widow,  after  which  said  real  estate  shall 
be  equally  divided  among  my  heirs" — it  will 
not  be  construed  as  including  the  widow: 
her  estate  being  only  for  so  long  as  she  re- 
mains unmarried.  Wood  ▼.  Beasley,  7  N.  B. 
331,  332,  107  Ind.  87. 

The  word  "heirs,"  as  used  in  a  will  di- 
recting that  the  rest  of  testator's  property, 
such  as  the  stock,  farming  utensils,  and 
household  and  kitchen  furniture,  be  sold 
and  equally  divided  among  all  his  heirs,  with 
the  exception  of  one  child,  means  the'  tes- 
tator's children  as  such,  and  confines  the  suc- 
cession to  them  as  his  next  of  kin,  and  not  as 
distributees  under  the  statute,  and  his  wid- 
ow  would  not  take  under  the  residuary 
clause.  Henderson  ▼.  Henderson,  46  N.  O. 
221,223. 

The  word  "heirs,"  when  used  in  Penn- 
sylvania, means  statutory  heirs-^tbat  is, 
those  who  take  under  the  intestate  act— and 
includes  the  widow  of  the  deceased  person. 
In  re  Ryan's  Bstate  (Pa.)  14  Wkly.  Notes 
Cas.  79. 

Where  a  statute  provides  that  the  widow 
of  a  husband  dying  intestate  is  heir  to  one- 
half  of  his  real  and  personal  property,  if 
there  be  any  children  living,  such  widow  is 
entitled  to  share  in  the  proceeds  of  an  in- 
surance policy  payable  to  the  husband's  legal 
heirs.  Anderson  v.  Groesbeck,  55  Pac.  1086» 
1090,  26  Colo.  8.  See,  also,  Lyons  v.  Yerex, 
58  N.  W.  1112,  1113, 100  Mich.  214,  43  Am.  St 
Rep.  452;  Hanson  v.  Minnesota  Scandina- 
vian Relief  Ass'n,  60  N.  W.  1091,  1093,  59 
Minn.  123;  Alexander  v.  Northwestern  Ma- 
sonic Aid  Ass'n,  18  N.  B.  556,  559,  126  111. 
558,  2  L.  R.  A.  161.  But  where  the  widow 
is  thereunder  entitled  only  after  all  the  hus- 
band's kindred,  she  has  no  claim  to  the  fond 
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as  against  his  brotbera  and  slstera.  Johnson 
y.  Knights  of  Honor,  13  S.  W.  794,  58  Ark. 
295,  8  L.  B.  A.  732.  And  where  the  assured 
leaves  children  at  his  death  the  policy  is 
payable  to  them;  his  widow  in  such  case 
not  being  included  as  a  legal  heir.  Oauch  y. 
St  Louis  Mut  Life  Ins.  Co.,  88  111.  251,  254, 
30  Am.  Rep.  554. 

Where  an  insured  took  out  a  certificate 
pf  membership  in  a  mutual  insurance  asso- 
ciation, which  declared  that  the  insurance 
should  be  paid  to  the  assured's  legal  heirs, 
the  term  "legal  heirs"  would  be  construed  to 
include  the  insured's  widow ;  the  court  say- 
ing; "We  think  all  this  inconsistent  with 
the  theory  that  he  used  the  phrase  'legal 
heirs'  in  its  ordinary  [legal]  acceptation,  but 
we  think  that  he  intended  thereby  to  desig- 
nate his  wife  and  children,  if  he  should 
haye  any;  and  this  is  the  meaning  often 
attached  to  the  phrase  'legal  heirs*  by  the 
unlearned,  especially  when  only  personal 
property  Is  concerned.'*  Kaiser  y.  Kaiser  (N. 
T.)  13  Daly.  522. 

The  word  "heirs"  signifies  to  laymen 
those  who  take  an  estate  by  inheritance; 
but  where  the  word  is  used  in  an  insurance 
policy,  in  which  the  applicant  stated  that^ 
he  wished  the  benefit  paid  to  his  heirs,  and 
that  the  beneficiaries  stood  in  relationship 
to  him  as  wife  or  daughters,  it  must  be  con- 
strued as  meaning  that  the  benefit  should 
be  paid  to  the  widow,  or,  if  the  insured  left 
no  widow,  to  his  suryiying  daughters.  Addi- 
son y.  New  England  Commercial  Trayelers' 
Ass'n,  12  N.  E.  407,  409,  144  Mass.  591. 

The  words  "heirs  at  law,"  in  Mansf.  Dig. 
if  5225,  5226,  giying  a  right  of  action  to  the 
lieirs  at  law  of  any  person  whose  death  is 
caused  by  the  wrongful  act,  negligence,  or  de- 
fault of  another,  are  used  in  contradistinc- 
tion to  "deyisees,"  and  include  all  those  en- 
titled to  a  share  in  the  distribution  of  the 
personal  estate  of  persons  dying  intestate, 
including' the  widow.  At  common  law  the 
technical  meaning  of  the  term  "heir  at  law" 
Is  "one  on  whom  the  law  casts  an  estate  in 
real  property  immediately  on  the  death  of 
the  ancestor  intestate."  St  Louis,  I.  M.  & 
S.  Ry.  Co.  y.  Needham  (U.  S.)  52  Fed.  371, 
872,  3  C.  C.  A.  129.  So,  also,  under  2  Hill's 
Code  Wash,  i  138.  Noble  y.  City  of  Seattle, 
52  Paa  1013,  1015,  19  Wash.  133,  40  L.  R.  A. 
822. 

niesltiatate  eliildren. 

The  term  "heirs  at  law,"  as  used  in  a 
will  in  which  the  testator  disinherited  his 
nephew,  the  son  of  his  sister,  and  proyided 
that  "my  heirs  at  law  will  inherit  my  un- 
divided estate,  but  he  must  haye  none,"  re- 
ferring to  the  nephew  disinherited,  the  tes- 
tator leaying  no  descendants,  but  there 
being  numerous  descendants  of  testator's  il- 
legitimate half-brother,  included  the  descend- 


ants of  such  illegitimate  half-orother,  con- 
sidering the  fact  that  testator  had  kept  two 
of  such  descendants  in  his  own  family,  and 
had  treated  them  with  peculiar  confidence - 
and  affection  as  nephew  and  niece,  as  long 
as  he  liyed.  Strode  y.  Magowan's  Heirs,  65 
Ky.  (2  Bush)  621,  627. 

Where  a  party,  entitled  to  the  benefits 
of  the  pre-emption  laws  of  the  United  States, 
makes  a  pre-emption  filing  in  Kansas,  but 
dies  before  consummating  his  claim,  and  his 
administrator  files  the  necessary  papers  to 
complete  the  same,  and  upon  payment  for 
the  land  obtains  from  the  United  States  a 
patent  granting  the  land  to  the  heirs  of  the 
deceased  pre-emptioner,  the  word  "heirs"  is 
to  be  construed  with  reference  to  the  laws 
of  Kansas;  and  an  heir  by  such  law  is  one 
who  is  capable  of  inheriting  from  another, 
or  one  who  succeeds  to  the  estate  of  a  de- 
ceased; and  as  by  statute,  also,  illegitimate 
children  inherit  from  the  father,  when  such 
children  haye  been  generally  and  notorious- 
ly recognized  by  him  as  his  own,  the  word 
"behn"  will  include  the  illegitimate  chil- 
dren. Obldwell  y.  Miller,  23  Pac.  946,  948, 
44  Kan.  12.  See,  also,  Hutchinson  Iny.  Co. 
y.  Caldwell,  14  Sup.  Ct  604,  505,  152  U.  S. 
65,  38  L.  Ed.  356. 

The  word  "heirs"  implies  legitimacy  and 
a  capability  of  taking  by  inheritance.  Hen- 
derson T.  Henderson,  1  Atl.  72,  74,  64  Md. 
185. 

Lesal  representatlTes* 

See,  also,  *'Legal  Representatiye";  'Ter- 
sonal  Representatiye";  "Representa- 
tive." 

The  term  "heirs,"  as  used  in  a  will  de- 
yising  the  residue  of  the  testator's  estate  to 
a  trustee,  to  be  held  for  the  benefit  of  cer- 
tain devisees  and  legatees  until  a  certain 
year,  when  "the  said  trustee  may  pay  over 
to  them,  or  heirs,  their  respective  portions" 
of  the  principal,  as  well  as  interest,  should 
be  construed  to  include  legal  representatives, 
and  not  to  have  been  used  by  the  testator  in 
its  strict  legal  sense.  Wiggin  v.  Perkins,  5 
AH  904,  907,  64  N.  H.  36. 

The  word  "heirs,"  in  a  will  directing 
that  at  the  time  specified  for  the  termination 
of  a  trust  created  thereby  the  corpus  of  the 
estate  should  be  divided  into  three  parts, 
and  the  parts  should  go  to  the  heirs  or  legal 
representatives  of  testator's  children,  was 
used  in  the  same  meaning  as  the  words  "legal 
representatives"  were  there  used,  and  de- 
scribes the  persons  who  are  to  take  the 
corpus  of  the  estate  at  the  time  of  the  dis- 
tribution. The  words  are  used  in  their  nat- 
ural and  proper  sense,  as  including  all  those 
persons  who  at  that  time  shall  be  capable  of 
inheriting  from  either  of  the  children  named, 
or  of  taking  the  property  of  either  of  such 
children  under  the  statute  of  distributions. 
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Blakeman  y.  Sears,  51  Atl.  517,  518,  74  Conn. 
^Id. 

The  words  "or  bis  heirs,*'  In  a  federal 
statute  authorizing  the  Secretary  of  the 
Treasury  to  adjust  the  accounts  of  a  for- 
mer purser  in  the  navy,  and  directing  the 
payment  of  the  sum  that  may  be  found  due 
him  on  such  adjustment  to  him  or  his  heirs, 
are  simply 'words  of  succession,  and  descrip- 
tive  of  his  estate  and  the  money  found  to  be 
due  him,  and  were  used  in  the  statute  in  the 
sense  of  ''personal  representatlYes"  and  in- 
tended to  secure  the  money  to  his  estate  in 
the  event  of  his  death  before  it  was  paid. 
Price  V.  Forrest,  35  Aa  1075,  1080,  54  N.  J. 
Bq.  (9  Dick.)  669. 

Next  of  kin. 

The  word  "heirs,**  when  used  by  a  tes^ 
tator  to  indicate  the  beneficiaries  of  a  be- 
quest of  personal  property,  is  equivalent  to 
the  term  "next  of  kin,'*  in  the  absence  of 
anything  in  the  will  pointing  to  some  other 
interpretation  as  more  consonant  with  the 
testator's  intention.  In  re  Sinzheimer  (N. 
Y.)  5  Dem.  Sur.  321,  322  (citing  Tilman  y. 
Davis,  95  N.  Y.  17,  47  Am.  Rep.  1);  McCop- 
mick  y.  Burke  (N.  Y.)  2  Dem.  Sur.  137,  139; 
Cushman  y.  Horton,  1  Hun,  601.  602;  Id. 
(N.  Y.)  4  Thomp.  &  C.  103,  104;  Bodine  y. 
Brown,  42  N.  Y.  Supp.  202,  12  App.  Div. 
335;  Montignani  y.  Blade,  39  N.  B.  719,  720, 
145  N.  Y.  Ill;  Lord  v.  Bourne,  63  Me.  368^ 
379,  18  Am.  Rep.  234;  Scudder's  Ex'rs  y. 
Vanarsdale,  13  N.  J.  Eq.  (2  Beasl.)  109,  110; 
Been  y.  Wagner,  26  Atl.  467,  51  N.  J.  Eq.  1; 
Tuttie  v.  Woolworth,  60  Atl.  445,  447,  62  N. 
J.  Bq.  532;  Harris  y.  McLaran,  30  Miss. 
533,  555.  This  is  especially  so  when  asso- 
ciated with  the  words  "executors  or  assigns." 
Tompkins  y.  Levy,  6  South.  346,  348,  87  Ala. 
263,  13  Am.  St  Rep.  31;  Martling  y.  Mart- 
ling,  39  Atl.  203,  206,  55  N.  J.  Bq.  771.  The 
word  "heirs,"  in  a  will  giving  personal  prop- 
erty to  a  person,  or,  in  case  of  his  death,  to 
his  heirs,  means  next  of  kin.  Trenton  Trust 
&  Safe  Deposit  Co.  y.  Donnelly  (N.  J.)  55 
Atl.  92,  94. 

A  by-law  of  a  mutual  benefit  association, 
directing  that,  in  case  a  member  makes  no 
appointment  of  a  beneficiary,  his  benefit  on 
his  death  shall  be  paid  to  his  legal  heirs  de- 
pendent on  him,  should  be  construed  to  mean 
next  of  kin.  Britton  y.  Supreme  Council  of 
Royal  Arcanum,  18  Atl.  675,  679,  46  N.  J. 
Bq.  (1  Dick.)  102,  19  Am.  St  Rep.  376. 

A  will  in  which,  after  specific  legacies 
to  his  widow  and  his  brother,  the  testator 
devised  the  remainder  of  his  property,  real 
and  personal,  to  his  widow  for  life,  and  at 
her  death  to  his  legal  heirs  as  the  law  pro- 
vides, other  than  those  mentioned  in  the 
will,  means  those  to  whom  the  testator's 
property  would  go  by  descent  or  by  the  stat- 
ute of  distributions  according  to  its  quality. 
There  being  no  issue,  next  of  kin  in  equal 


degree  are  the  heirs  contemplated  by  the 
testator.    Minot  v.  Harris,  132  Mass.  528. 

The  word  "heirs,"  as  used  in  a  devise 
of  testator's  real  estate  to  his  wife  for  life, 
remainder  to  his  heirs,  should  be  construed 
to  mean  next  of  kin.  Ruslng  y.  Rusing,  25 
Ind.  63,  64. 

The  word  "heirs,"  as  used  in  a  mar- 
riage settlement  directing  that  personal  prop- 
erty belonging  to  a  wife  shall  be  vested  in 
trustees  to  the  use  of  the  husband  for  life, 
and  after  his  death  to  the  use  of  the  wife 
and  her  heirs,  and  to  no  other  uses,  means 
"blood  relation  on  whom  the  law  casts  the 
inheritance  on  the  death  of  the  ancestor,  and 
is  taken  here  as  next  of  kin."  Tyson  y. 
Tyson,  9  N.  C.  472.  481. 

Testator  died,  and  his  will  gave  the  res- 
idue of  his  estate  to  a  trustee,  in  trust  to 
keep  the  real  estate  in  repair  and  renting, 
and  the  personal  estate  securiely  invested, 
and  to  pay  the  Income  of  the  whole  to  his 
daughters,  and  to  hold  the  principal  in  one- 
third  parts  in  trust  for  the  uses  and  purposes 
declared  by  the  last  will  of  his  daughters,  re- 
spectively, and  in  default  of  wills  for  the  use 
of  the  child  or  children  of  the  daughters,  and 
in  default  of  such  will  and  child  and  chil- 
dren, or  issue  of  such,  then  the  principal  "to 
the  heirs  and  next  of  kin  of  the  daughters  so 
dying  as  provided  by  the  intestate  law  of 
Pennsylvania."  In  this  provision  there  are 
apt  terms  which  define  with  precision  each 
of  the  two  classes  of  beneficiaries,  to  wit, 
heirs  and  next  of  kin.  It  has  been  so  often 
held  that,  when  technical  words  are  used  in 
a  will  or  other  instrument  they  must  have 
their  technical  meaning,  unless  a  contrary 
intent  appear,  that  it  would  be  a  mere  af- 
fectation of  learning  to  cite  the  authorities. 
It  is  impossible  not  to  draw  from  this  lan- 
guage that  the  distinction  between  real  and 
personal  estate  was  constantly  in  the  mind 
of  the  testator,  and  that  he  intended  that 
the  principal  of  the  part  which  constituted 
the  realty  should  go  to  the  heirs,  and  that 
the  part  which  constituted  the  personalty 
should  go  to  the  next  of  kin.  Appeal  of  Ivin, 
106  Pa.  176,  182,  183, 184,  51  Am.  Rep.  516. 

The  words  "my  heirs"  mean  next  of  kin. 
Borrougbs  y.  Adams,  78  Ind.  160,  161. 

In  a  legacy  to  the  lawful  heirs  of  A., 
when  it  appears  in  the  will  that  the  latter 
is  living,  the  term  "heirs"  is  equivalent  to  a 
legacy  to  his  next  of  kia  or  to  his  children. 
"It  is  always  a  question  of  intention  as  to 
the  meaning  of  a  testator  in  the  use  of  the 
word  'heirs.*  If  it  appear  that  the  inten- 
tion was  for  the  heirs,  properly  and  tecb- 
nically  such,  to  take  the  estate,  there  can  be 
no  objection  to  his  title."  Simms  y.  Carrot, 
21  N.  C.  393,  394. 

It  is  a  general  and  settled  rule  that  up- 
on the  devise  of  real  estate  to  a  particulaf 
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person  and  to  his  heirs  at  law,  which  is 
to  vest  the  estate  at  a  future  time  upon  the 
occurr^ice  of  some  designated  contingency, 
the  words  "heirs  at  law"  have  thehr  common- 
law  signification,  and  are  not  to  be  construed 
as  meaning  next  of  kin;  and  the  same  rule 
preyails  where  there  is  a  deyise  and  bequest 
of  the  whole  real  and  personal  estate  em- 
braced in  one  common  proyislon;  or  where, 
there  being  different  proyisions,  the  same  ex- 
pressions are  used  in  reference  to  each  kind 
of  estate;  and  more  particularly  where,  in 
administering  the  estate  under  the  will,  the 
real  estate  may  be  blended  with  and  made  a 
part  of  the  share  or  portion  of  the  personal 
estate  given  to  a  particular  legatee.  Lom- 
bard T.  Boyden,  87  Mass.  (5  Allen)  240,  254. 

In  construing  an  act  providing  that  in 
all  cases  where  a  citizen  of  this  state  or 
of  the  United  States  shall  die  or  may  have 
died  possessed  of  or  entitled  to  any  real 
estate,  and  shall  have  no  heir  who  can  in- 
'  herit  the  same,  because  of  alienage,  in  such 
case  the  real  estate  shall  not  be  considered 
subject  to  escheat,  but  shall  be  sold,  and  the 
proceeds  paid  to  the  devisees  of  the  deceased 
citizen,  etc.,  it  was  held  that  the  words  ''shall 
leave  no  heir  who  can  Inherit"  could  not  be 
construed  to  mean  "shall  leave  no  heir,  next 
of  kin,  or  devisee  who  can  Inherit,"  by  rea- 
son of  alienage,  so  that  the  real  property 
should  be  sold  and  the  proceeds  paid  over 
as  required  by  the  act  only  in  such  a  case, 
but  that  the  phrase  meant,  not  the  next  of 
kin,  but  an  heir  that  might  Inherit  the  real 
estate  under  the  laws  of  the  state.  McLeam 
▼.  Wallace,  35  U.  S.  (10  Pet)  625,  638,  9  U 
SML558. 

The  word  "heirs"  is  sometimes  used  as 
descriptive  of  the  next  of  kin,  or  of  the  per- 
son or  persons  appointed  by  law  to  succeed 
to  personal  property.  In  re  Aspden's  Estate, 
2  Fed.  Gas.  37,  42. 

The  word  "heirs,"  when  It  Is  used  to 
denote  succession  in  a  gift  of  personally, 
is  always  a  misnomer,  because  **heirs"  is  a 
word  of  limitation,  and  there  can  be  no  lim- 
itation, in  strictness,  of  a  chattel  interest. 
Its  popular  meaning  comprehends  those  who 
succeed  to  the  property  of  an  ancestor,  and 
hence  includes  next  of  kin  and  those  who 
take  under  the  statutes  of  distribution,  as 
-well  as  heirs  at  law.  The  courts  are  forced 
to  accept  this  definition  where  a  gift  of  per- 
sonalty is  to  one  and  bis  heirs,  or  to  one  for 
his  life  and  then  to  his  heirs.  In  re  Comly*s 
Estate,  20  Atl.  897,  398,  136  Pa.  153;  In  re 
Neely's  Estate,  25  Atl.  1054,  1058,  155  Pa. 
133;  In  re  Ash  ton's  Estate,  19  Itl.  699,  700, 
134  Pa.  390;  In  re  McCrea's  Estate,  86  AtL 
412,   413,  180  Pa.  81. 

aCaaner  and  amoimts  taken  fixed* 

**K  devise  to  heirs  designates  not  only 
the  i>ersons  who  are  to  take^  but  also  the 
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manner  and  portions  in  which  they  are  to 
take,  and  when  th^re  are  no  words  to  control 
the  presumption  of  the  will  of  the  testator 
the  law  presumes  his  intention  to  be  that 
they  shall  take  as  hehrs  will  take  by  the  rules 
of  descent"  Dagget  v.  Slack,  49  Mass.  (8 
Mete.)  450;  Holbrook  v.  Harrtugton,  82  Mass. 
(16  Gray)  102,  104;  Rang  v.  Sanger,  115 
Mass.  124,  127;  Ohilds  v.  Russell,  52  Masa 
(11  Mete.)  16,  21. 

When  a  legacy  is  given  to  the  legal 
heirs  or  next  of  kin  of  a  person,  without 
mentioning  tbe  proportion  in  which  the  fund 
is  to  be  divided,  it  is  to  be  inferred  that  the 
legatees  should  take  according  to  the  statute 
of  distributions.  TUllnghast  v.  Ck>ok,  50 
Mass.  (9  Mete.)  143,  14a  See,  also,  Leavitt 
V.  Dunn,  28  AtL  590. 

The  term  "heir"  carries  with  It  the  idea 
of  representation.  Bartine  v.  Davis,  46  Atl. 
577,  578,  60  N.  J.  Bq.  202. 

The  word  "heirs,"  ex  vi  termini,  implies 
representation,  and  this  meaning  is  not  chan- 
ged by  being  coupled  with  the  word  "chil- 
dren," as  used  in  a  bequest  to  testator's 
daughter  and  the  children  and  heirs  of  his 
sons,  so  that  the  estate  is  to  be  divided  per 
stirpes,  and  not  per  capita.  In  re  Ash- 
burner's  Estate,  28  Atl.  361,  159  Pa.  545. 

A  bequest  to  the  heirs  of  testator's  niece, 
who  died  before  testator,  is  a  class  gift, 
which,  on  his  death,  vests  in  her  descendants 
who  were  then  living  per  stirpes;  the  word 
"heirs"  being  used  in  its  primary  legal  sense, 
and  not  to  denote  those  who  would  succeed 
to  her  personal  estate  under  the  statute  of 
distributions.  Ruggles  v.  Randall,  38  Atl. 
885,  887,  70  Conn.  44.  See,  also.  King  v.  Sav- 
age, 121  Mass.  303,  306. 

By  the  term  "legal  heirs,"  as  used  in  a 
will  giving  his  wife  a  life  estate  in  the  in- 
come of  his  property,  and  the  reversion  after 
her  death  to  the  legal  heirs,  the  testator 
meant  to  designate  those  of  his  collateral 
kindred  to  whom  the  law  would  have  given 
the  property  in  case  of  intestacy,  and  the 
children  of  deceased  brothers  and  sisters 
take  per  stirpes,  and  not  per  capita;  the 
word  "legal"  seemingly  having  been  used  in 
the  sense  and  to  express  the  idea  of  "ac- 
cording to  law."  Woodward  v.  James,  22 
N.  E.  150,  152,  115  N.  Y.  346.  See,  also, 
Bailey  v.  Bailey,  25  Mich.  185, 190. 

A  will  giving  all  of  testator's  estate  to 
his  brothers  and  sister  and  their  children, 
and  in  case  of  the  death  of  either  of  them  to» 
their  heirs,  carries  the  gift  of  the  whole  es- 
tate over  to  the  children  who  have  survived 
their  parents,  per  capita  and  not  per  stirpes;, 
the  word  "heirs"  being  of  the  same  meaning 
as  the  word  "children."  Miurphy  v.  Harvey 
<N.  y.)  4  Edw.  Ch.  136,  187. 

A  devise  to  heirs  slmpllciter  is  per 
stirpes.    The  term  designates  a  class  only, 
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and  it  Is  composed  of  those  upon  whom  the 
statute  would  cast  the  inheritance  if  there 
was  no  will;  and  since,  to  ascertain  who 
they  are,  resort  must  be  had  to  the  statute, 
it  will  determine  also  the  proportion  In  which 
they  take.  But  where  the  will  indicates  the 
proportion  in  which  the  heirs  are  to  talce, 
the  will  controls.  Consequently,  where  prop- 
erty was  to  be  "equally  divided"  among  the 
testator's  heirs,  such  provision  of  the  will 
controls,  and  the  property  was  divided  per 
capita.  Best  v.  Farris,  21  111.  App.  49,  51, 
52. 

The  word  **heir8,"  while  generally  and 
technically  conveying  the  idea  of  represen- 
tation, is  not  necessarily  always  to  be  un- 
derstood in  that  sense.  Though  a  word  of 
limitation,  it  may  be  used  as  one  of  designa- 
tion of  the  devisees  in  whom  at  a  fixed  time 
the  estate  devised  shall  vest  in  possession. 
Blsson  y.  West  Shore  R.  Co.,  38  N.  £1  104, 
105,  143  N.  T.  125. 

Where  by  the  terms  of  a  will  heirs  take 
as  purchasers  though  it  may  be  necessar]^, 
In  order  to  ascertain  who  the  heirs  are,  to 
refer  to  the  law  of  descents,  yet  such  per^ 
sons  will  take  as  individuals  per  capita,  and 
not  per  stirpes  as  representatives  of  their 
ancestor.  W^ard  v.  Stow,  17  N.  C.  509,  512, 
27  Am.  Dec.  23a 

Oondltiomal  fee  created* 

A  gift  to  A.,  "or  to  his  heirs,"  or  to 
his  representatives,  is  an  absolute  gift  to 
A.,  on  condition  that  he  is  alive  on  the  death 
of  the  testator;  but,  if  he  dies  in  the  life- 
time of  the  testator,  the  gift  takes  effect 
in  favor  of  the  other  persons  described  as 
substitutes  of  the  primary  legatee.  Brokaw 
V.  Hudson's  Ex'rs,  27  N.  J.  Eq.  (12  C.  E. 
Green)  135. 

By  a  will  certain  land  and  other  prop- 
erty was  devised  to  testator's  son,  and  by  a 
subsequent  clause  it  was  provided  that,  if 
said  son  '*di^d  without  heirs,  then  the  prop- 
erty hereby  given  to  him  shall  be  equally 
divided  between"  testator's  three  sisters. 
Under  this  will  the  son  took  a  fee,  con- 
tingent only  upon  the  event  of  his  dying 
without  heirs,  or,  as  is  evidently  meant  in 
this  will,  children,  and  not  a  life  estate  with 
the  remainder  to  such  children.  Cowan  v. 
Wells,  73  Tenn.  (5  Lea)  652,  6S2,  684. 

Oontlnsent  reatainder  created. 

The  word  "heirs"  in  its  strictly  techni- 
cal sense  denotes  the  person  to  whom,  at 
the  ancestor's  decease,  the  law  passes  the 
Inheritance.  During  the  life  of  the  ancestor 
the  heir  must  therefore  be  considered  as  a 
person  either  not  in  being  or  not  ascertained, 
inasmuch  as  it  is  uncertain  who  will  fill  that 
character  at  the  time  of  the  ancestor's  death. 
It  would  seem,  then,  to  follow  that  the  limi- 
tation to  the  heirs  of  a  person  in  existence, 


if  it  had  the  other  qualities  of  a  remainder, 
must  be  a  contingent  remainder.  William- 
son ▼.  Williamson,  66  Ky.  (18  B.  Mon.)  829, 
867. 

Under  a  will  giving  land  to  testator's 
wife  for  life,  and  directing  that  at  her  death 
it  should  be  divided  between  testator's  heirs 
at  law,  the  remaindermen  are  uncertain  till 
the  death  of  the  testator's  wife,  and  there- 
fore the  will  creates  a  contingent  remainder. 
Forrest  ▼.  Porch,  45  8.  W.  676,  100  Tenn. 
391.     / 

In  a  devise  of  an  estate  for  the  use  of 
a  daughter  during  her  natural  life,  and  fOr 
the  use  of  the  heirs  of  that  daughter  after 
her  death,  the  word  "heirs"  will  be  held  to 
have  been  used  in  its  technical  sense,  and 
not  in  the  'sense  of  "children,"  so  that  the 
devise  created  a  contingent  remainder  for 
the  heirs  of  the  daughter,  which  does  not 
become  vested  until  after  her  death.  Wal- 
lace v.  Minor,  10  S.  E.  423,  425,  86  Va.  550. 

Estate  of  inlieritance  created* 

The  word  "heirs,"  as  ordinarily  used  in 
a  deed,  means  that  an  estate  of  inheritance 
is  created.  Unfreville  v.  Keeler,  1  Thomp. 
&  C.  486,  487;  Pierson  v.  Armstrong,  1  Iowa, 
282,  292,  63  Am.  Dec.  440. 

Fee  simple  passed. 

"In  a  deed  an  estate  in  fee  simple  could 
not  be  created  at  common  law,  nor  could  an 
estate  in  fee  tail  be  created  under  St.  Westm. 
II,  without  the  word  "heirs"  used  in  its  tech- 
nical sense  of  a  word  of  inheritance.  See 
Fountain  County  Coal  &  Min.  Ca  v.  Beckle- 
heimer,  102  Ind.  76, 1  N.  E.  202,  52  Am.  Rep. 
645. 

The  word  "heirs"  Is  as  necessary  in  the 
creation  of  an  estate  tail  as  of  a  fee  simple. 
1  Co.  Lltt.  20a;  4  Kent,  Comm.  6;  2  Bl. 
Comm.  114.  Littleton  says:  "If  a  man 
would  purchase  the  lands  or  tenements  In 
fee  simple,  it  behooveth  him  to  have  these 
words  in  his  purchase,  *To  have  and  to  hold 
to  him  and  his  heirs,'  for  the  words  'his  hein' 
make  the  estate  of  Inheritance;  for  if  a  man 
purchased  lands  by  these  words,  'To  have 
and  to  hold  to  him  forever,'  or  to  have  and 
to  hold  to  him  and  his  assigns  forever,'  In 
these  two  cases  he  hath  but  an  estate  for 
life,  because  of  the  absence  of  the  words  'bis 
heirs,'  which  words  only  make  an  estate  of 
inheritance  in  all  feoffments  and  grants." 
Adams  v.  Ross,  30  N.  J.  Law  <1  Vioom)  505, 
512,  82  Am.  Dec.  237.  And  the  grantee  takes 
only  a  life  estate  in  the  premises.  Clear- 
water V.  Rose  (Ind.)  1  Blackf.  137,  188; 
Gaines  ▼.  Brlggs,  9  Ark.  (4  Bng.)  46,  54. 

A  conveyance  to  one  and  his  heirs  al- 
ways creates  an  estate  In  fee  simple,  and 
it  has  been  settled  that  no  words  are  so  apt 
and  appropriate  for  this  purpose  as  "hetrs." 
Robinson  ▼•  Payne,  58  Biiss.  690,  708  (dtlnff 
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1  Washb.  Real  Prop.  41,  71;  1  Sbars.  Bl. 
Comm.  470);  Terrel  y.  Sayre,  8  N.  J.  Law 
(2  Penning.)  598,  601;  Harris  v.  Taylor,  5 
N.  J.  Law  (2  Southard)  418,  416;  Zabriskle  ▼. 
Wood,  23  N.  J.  Eq.  (8  0.  B.  Green)  541,  546; 
Young  V.  KlDkead*8  Adm'r  (Ky.)  40  8.  W. 
776,  777;  Kenlston  T.  Adama,  14  AIL  203, 
205,  80  Me.  290. 

In  a  will  tbe  legal  forco  of  tbe  word 
"beirs"  may  sometimes  be  controlled  by  tbe 
context,  but  not  so  in  a  deed.  It  is  in  a  deed 
a  term  of  art,  and  unless  it  is  used  in  a  deed 
only  an  estate  for  life  will  pass.  Brown  r. 
Mattocks,  103  Pa.  16,  21.  When  used  in  a 
will  "heirs"  may  be  controlled  in  its  meaning 
by  tbe  context,  but  in  a  deed  it  is  a  term 
of  art  and  indispensable  to  carry  a  fee.  Phil- 
Ups  ▼.  Sawnk,  18  Aa  712,  718,  120  Pa.  76^ 
6  Am.  8t  Bep.  691. 

A  devise  to  one  "and  his  belrS"  creates 
a  fee  simple,  if  unqualified  by  other  words; 
but  a  restraining  power  is  sometimes  given 
to  subsequent  words  or  clauses.  Den  v.  Qif- 
ford,  9  N.  J.  Law  (4  Halst)  46,  60;  Kom  y. 
Cutler,  26  Conn.  4,  6.  So,  also,  In  wills. 
Appeal  of  Bvans,  51  Conn.  435,  437;  Ja- 
maica Pond  Aqueduct  Corp.  v.  Chandler,  91 
Mass.  (9  Allen)  159, 168. 

As  a  general  rule  the  word  "heirs,"  in 
a  mortgage  or  other  deed  of  conveyance  of 
land,  is  essential  to  pass  a  fee-simple  estate; 
but  where  the  language  employed  and  the 
recitals  and  conditions  of  the  mortgage  plain- 
ly evidence  an  intention  to  pass  the  entire 
estate,  it.  will  be  understood  to  pass  such  an 
estate,  though  the  word  "heirs^  is  not  em- 
ployed. Brown  v.  First  Nat  Bank,  6  N.  B. 
648,  650,  44  Ohio  St.  269. 

A  conveyance  to  the  heirs  of  a  person 
who  has  children  then  living,  reserving  a  life 
estate  in  the  grantor  and  another,  is  a  pres- 
ent grant  of  the  fee  to  such  person.  Heath 
v.  Hewitt,  127  N.  Y.  166,  27  N.  B.  959,  13  L. 
R.  A.  46,  24  Am.  St  Rep.  438;  Rivard  v. 
Oisenhof  (N.  Y.)  85  Hun,  247,  249. 

The  application  of  the  principle  that  in  a 
common-law  conveyance  the  use  of  the  word 
"heirs"  is  necessary  to  create  an  estate  in 
fee  la  not  affected  by  the  circumstance  that 
the  conveyance  is  made  in  trust,  and  that  a 
lees  estate  will  not  be  sufficient  to  satisfy 
the  trust  Weller  y.  Rolason,  17  N.  J.  Eq. 
(23  O.  B.  Green)  18,  17. 

Where  the  contrary  Intention  is  not  clear, 
or  where,  in  connection  with  a  grant  of  the 
fee,  or  even  of  a  life  estate,  the  word  "heirs," 
*'helre  of  the  body,"  or  other  words  of  in- 
heritance, are  used  to  denote  the  successive 
line  of  those  who  would  be  entitled  to  the 
estate,  a  fee  simple  absolute  will  pass;  fees 
tail  having  been  abolished  by  the  statute, 
or,  rather,  having  been  declared  to  be  the 
equiralent  of  fees  simple.    Granger  r.  Gran- 


ger, 4Q  N.  B.  80,  82,  147  Ind.  96,  86  U  U.  A. 
186,  190. 

A  limitation  to  heirs  entitled  the  ances- 
tor to  the  whole  estate;  and  this,  though  the 
deed  might  express  that  the  first  taker  should 
have  a  life  estate  only.  Brooks  v.  Evetts, 
33  Tex.  732,  742  (citing  4  Kent,  Comm.  215; 
Hancock  v.  Butler,  21  Tex.  807);  Kwing  v. 
Barnes,  40  N.  B.  825,  827,  156  111.  61. 

A  devise  to  one  and  his  heirs  carries  the 
fee  to  the  first  taker.  Allen  v.  Craft,  9  N. 
E.  919,  921,  109  Ind.  476,  58  Am.  Rep.  425; 
Hornet  V.  Bacon,  17  Atl.  584,  585,  126  Pa.  176; 
Tucker  v.  Williams,  23  S.  B.  90,  117  N.  O. 
119;  Brown  v.  Bryant,  44  a  W.  899,  400,  17 
Tex.  Civ.  App.  454. 

XiOKaoy  Tested* 

The  word  "heirs,"  when  uncontrolled  by 
the  expressed  Intention  of  the  will,  has  the 
effect  to  vest  a  legacy  which  would  other- 
wise be  contingent  Appeal  of  Little,  •ll 
Atl.  520,  527,  117  Pa.  14;  Appeal  of  Muhlen- 
berg, 103  Pa.  587,  593.  Consequently  a  be- 
quest of  a  testator's  whole  estate,  to  be 
equally  divided,  after  the  termination  of  the 
life  estate,  "by  giving  an  equal  share  to  each 
child  or  its  heirs,"  vested  the  legacies  in  the 
children,  and  the  share  of  one  dying  after 
the  testator,  but  before  the  termination  of 
the  life  estate,  was  payable  to  such  child's 
representatives.  Appeal  of  Muhlenberg.  103 
Pa.  587,  598 ;  Miller  v.  Gilbert,  22  N.  Y.  Supp. 
355,  357,  8  Misc.  Rep.  48. 

The  word  "heirs,"  as  used  in  a  will  di- 
recting that  executors  should,  after  the  de- 
cease of  the  testator's  wife,  to  whom  was 
given  a  life  estate  in  a  certain  farm,  sell 
the  farm  and  divide  the  proceeds  equally 
between  the  testator's  brothers  and  sisters 
and  their  heirs,  the  children  of  any  that  may 
be  dead  to  have  the  shares  of  their  deceased 
parents,  should  not  be  construed  technically, 
so  as  to  vest  legacies  absolutely  at  the  testa- 
tor's death,  so  that,  on  the  subsequent  death 
of  a  legatee  during  the  life  of  the  widow, 
his  legacy  would  pass  to  his  administrator 
or  other  personal  representative.  This  the 
testator  did  not  intend,  but  rather  that  the 
children  of  any  deceased  parent  who,  if  liv- 
ing at  the  death  of  the  widow,  would  have 
been  a  legatee,  should  have  the  share  of  such 
deceased  parent  Richey  ▼.  Johnson,  30  Ohio 
St  288,  296.  See,  also,  Leake  v.  Watson, 
21  Aa  1075,  1076,  60  Conn.  498. 

Testator  directed  his  executors  to  divide 
a  certain  fund  into  nine  equal  parts,  and  to 
pay  over  annually  one-ninth  of  the  interest 
of  the  investment  of  the  whole  to  each  of 
his  nine  grandchildren,  or,  if  one  of  them 
die  leaving  heirs,  then  to  such  heirs.  Held, 
that  the  word  ''heirs,"  as  used  by  the  testa- 
tor in  such  connectiou,  imported  that  the 
grandchildren  were  to  take  a  vested  interest 
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In  tbe  fund  placed  In  tnut  for  them;  and 
thus,  it  one  of  the  grandchildren  died,  his 
share  should  be  paid  to  such  person  or  per- 
sons as  would  be  entitled  to  It  as  his  legal 
representatlye  under  the  law;  that  Is,  It  was 
not  to  go  to  the  survivors,  but  was  to  be 
construed  as  vested  in  the  deceased  child. 
Appeal  of  Reed,  11  Ati.  787,  788,  118  Pa. 
215,  4  Ajn.  St  Rep.  588. 

Where  grantor,  conveys  land  to  the  heirs 
of  his  son  after  the  termination  of  life  es- 
tates reserved  to  the  grantor  and  his  wife, 
the  son  having  children  living  at  the  time  of 
the  grant,  the  conveyance  operated  to  vest 
a  present  fee  In  the  children  of  the  son. 
Heath  v.  Hewitt,  127  N.  Y.  166,  27  N.  B.  959. 
13  L.  R.  A.  46,  24  Am.  St  Rep.  438: 

Oonfliot  of  laws. 

"Heirs  at  law,**  as  used  In  a  bequest, 
must  be  interpreted  In  accordance  with  the 
meaning  of  the  word  In  the  country  of  the 
testator's  domicile,  since,  if  at  the  time  of 
making  his  will  and  of  his  death  the  testator 
was  domiciled  In  England  and  had  a  refer- 
ence to  Its  laws,  the  designation  ''heirs  at 
law"  might  Indicate  a  very  different  person 
or  persons  from  what  might  be  the  case  if 
the  testator  had  been  domiciled  In  another 
country,  and  In  order  to  Interpret  the  term 
It  Is  Indispensable  that  the  country  by  whose 
laws  the  will  Is  to  be  construed  should  first 
be  ascertained.  Harrison  v.  Nixon,  34  U.  S. 
(0  Pet)  483,  504,  9  li.  Ed.  201. 

The  term  "hehrs  at  law,"  in  a  Massa- 
chusetts Benefit  Association  certificate  Issued 
to  a  resident  of  that  state,  will  be  construed 
in  Ck)nnecticut  by  the  laws  of  Massachusetts. 
Mullen  V.  Reed,  29  Atl.  478,  479,  64  Ck>nn. 
240,  24  L.  R.  A.  664,  42  Am.  St  Rep.  174. 

The  term  "heir  at  law"  means  the  per- 
son or  persons  on  whom  lands  descend  ac- 
cording to  the  law  of  the  state  or  kingdom 
In  which  they  are  situated,  and  hence  In 
North  Carolina  means  the  children  of  a  de- 
ceased person.  Jones  v.  Jones,  6  N.  C.  150, 
167. 

Personal  property. 

The  word  "heirs"  Is  inapplicable  to  a 
bequest  of  personal  estate.  De  La  Vergne 
Refrigerating  Machine  Go.  v.  Featherstone, 
13  Sup.  Ct  283,  284,  147  U.  S.  209,  37  L.  Ed. 
138;  Dukes  v.  Faulk,  16  S.  B.  122,  127,  37 
S.  G.  255,  84  Am.  St  Rep.  745.  Hence  a 
bequest  of  personal  property  to  a  person, 
without  adding  the  word  "heirs,"  or  "heirs 
of  bis  body,"  carries  an  absolute  estate  In 
the  property.  De  La  Vergne  Refrigerating 
Machine  Co.  v.  Featherstone,  13  Sup.  Ct  283, 
284,  147  U.  S.  209,  37  L.  Ed.  13a 

The  word  "heirs"  Is  not  strictly  proper 
to  designate  persons  who  succeed  to  the  per- 
sonal  estate  9i  an  intestate.     Tillman  t. 


Davis,  95  N.  Y.  17,  24,  47  Am.  Rep.  1;  Cook 
V.  First  Universalis  Church,  49  Atl.  889,  890, 
23R.L62. 

"The  word  "heirs'  is  used  to  denote  the 
persons  who  are  entitled  by  descent  to  the 
real  estate  of  a  deceased  ancestor.  It  is  ap- 
propriate to  that  purpose,  and,  when  used  in 
a  pleading  In  reference  to  personal  estate.  It 
has  no  meaning,  and  must  be  rejected  as  sur^ 
plusage."    Henry  v.  Henry,  81  N.  0.  278,  279. 

"Strictly  the  words  'helraT  and  'heirs  of 
his  body*  are  Inapplicable  to  personal  prop- 
erty. Whereas  real  estate  Is  conveyed  to  a 
man,  his  heirs  and  assigns,  personal  property 
is  assigned  to  him,  his  executors,  adminis- 
trators, and  assigns."  Glover  v.  Condell,  45 
N.  B.  173,  179, 163  111.  566,  35  L.  R.  A.  800. 

The  will  of  B.,  after  certain  devises  and 
bequests,  contained  this  residuary  clause: 
"All  the  rest  residue,  and  remainder,  real 
and  personal,  I  give,  devise  and  bequeath  to 
my  heirs.  In  the  same  manner  as  it  would 
be,  had  I  died  Intestate."  Testator  at  the 
time  of  the  execution  of  the  will  and  at  the 
time  of  his  death  owned  no  other  real  estate 
save  that  devised  to  the  wife.  Held,  that 
the  word  "heirs"  In  the  reslduaiy  clause  re- 
ferred only  to  the  testator's  real  estate.  Luce 
V.  Dunham,  69  N.  Y.  36,  42. 

The  term  "heir"  has  no  legal  significa- 
tion In  respect  to  persons  entitled  to  succeed 
to  the  personal  property  of  the  intestate. 
These  are  now  usually  signified  In  Judicial 
proceedings,  as  well  as  In  Judicial  decisions, 
by  the  term  "distributees."  Hopkins  v.  Mil- 
ler, 92  Ala.  518,  516,  8  South.  750. 

In  an  assignment  of  all  the  right  and 
title  of  and  to  property,  personal,  real,  or 
mixed,  which  the  assignor  has  or  may  have 
as  heir  of  another  person,  the  word  "heir" 
Is  not  used  In  any  exact  or  technical  way, 
and  the  assignment  is  intended  to  convey 
all  the  property  which  the  assignor  was  en- 
titled to  receive  from  the  estate  of  the 
designated  person.  Swan  t.  Warren,  138 
Mass.  11,  13. 

The  words  'lielrs"  and  "heirs  of  the 
body,"  applied  to  personal  estate,  have  been 
sometimes  held  to  be  used  synonymously 
with  "children,"  a  construction  which,  of 
course,  requires  an  explanatory  context  In 
re  Towne's  Estate  (Pa.)  5  Montg.  Go.  Rep. 
103,  104  (citing  2  Jarm.  Wills  [5th  Am.  Ed.] 
p.  614). 

He  on  whom  the  law  casts  an  inherit- 
ance on  the  death  of  the  ancestor  is  desig- 
nated by  the  technical  word  "heir."  It  could 
not  originally  be  used  to  designate  on  whom 
the  law  casts  the  goods  or  chattel  property, 
for  It  casts  them  on  no  one.  No  person 
was  appointed  to  succeed  to  the  deceased  an- 
cestor. On  his  death  they  became  "ixma 
vacantia,"  and  were  seised  by  the  kin^r  <» 
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that  accoimt,  and  by  him  as  grand  almoner 
applied  to  pions  uses,  now  considered  snper- 
Btitloua.  Hence  it  is  that  in  the  common- 
law  vocabulary  there  coold  be  fonnd  no 
technical  word  to  designate  snch  successor. 
After  one  was  pointed  out  by  the  statute 
of  distributions,  the  technical  word  used  in 
regard  to  inheritance  would  not  answer  for 
that  purpose;  for  very  frequently  the  per- 
sons are  different,  the  rules  of  distribution 
being  yery  different  from  the  canons  of 
descent.  The  word  "heir/'  therefore,  retains 
its  technical  meaning,  when  standing  alone 
and  unexplained  by  the  context  May  y. 
Lewis,  43  S.  E.  650,  651,  132  N.  0.  116  (citing 
Groom  y.  Herring,  11  N.  0.  393). 

HEIBS  Airo  ASSIGNS. 

A  grant  to  one  and  his  heirs  and  assigns 
is  apt  and  appropriate  to  pass  a  fee  simple 
absolutely*  except  where  these  words  are 
accompanied  by  a  collateral  limitation,  by 
which  the  freehold  previously  granted  is  re- 
stricted. Jamaica  Pond  Aqueduct  Corp.  y. 
Chandler,  91  Mass.  (9  Allen)  169,  16& 

The  words  "heirs  and  assigns,'*  as  used 
in  the  habendum  clause  of  a  deed,  are  not 
words  of  purchase,  but  limitation,  and  their 
use  in  place  of  "his  successors  in  office," 
in  a  deed  to  a  bishop  of  the  Catholic  Church, 
does  not  render  the  deed  invalid.  Morgan 
y.  Johnson  (U.  S.)  106  Fed.  452,  458,  45  C.  0. 
A.  421. 

In  Rev.  8t  U.  S.  i  2322  [U.  S.  Comp. 
St,  1901,  p.  1424],  relating  to  the  granting  of 
mining  claims,  and  providing  that  the  lo- 
cators of  all  mining  claims  heretofore  or 
which  shall  hereafter  be  made  on  any  min- 
eral vein,  ledge,  or  lode  set  upon  the  public 
domain,  their  heirs  and  assigns,  etc.,  shall 
have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within 
their  lines  of  location,  etc.,  the  words  "heirs 
and  assigns"  are  not  words  of  limitation, 
but  are  used  to  designate  the  estate  con- 
veyed as  one  of  inheritance.  Black  v.  Elk- 
horn  Min.  Oo.  (U.  S.)  49  Fed.  649,  552. 

"Heirs  and  assigns,"  as  used  in  3  Rev. 
St  (2d  Ed.)  p.  226,  providing  that  deeds  and 
conveyances  made  in  pursuance  of  a  for- 
mer act,  which  authorized  aliens  to  purchase 
and  hold  real  estate  within  the  state  of 
New  York,  should  vest  the  lands  conveyed, 
BO  far  as  related  to  the  question  of  alienism, 
in  the  grantees  named  therein  and  their 
heirs  and  assigns,  and  should  not  be  restrict- 
ed in  their  application  to  the  immediate 
heirs  or  assigns  of  the  grantees  in  such 
deeds,  but  would  also  extend  to  all  persons 
who  might  inherit  the  lands  or  to  whom 
tbey  might  descend  or  be  assigned.  Augustus 
y.  Graves  (N.  Y.)  9  Barb.  595. 

The  phrase  "heirs  and  assigns,"  as  used 
in  the  treaty  of  1794  with  Great  Britain, 


which  provided  that  neither  British  subjects 
holding  land  within  the  United  States  nor 
their  heirs  and  assigns  should  be  regarded 
as  aliens,  so  far  as  in  respect  to  said  lands, 
is  to  be  construed  as  meaning  "all  who 
would  in  any  manner  succeed  to  the  title 
of  the  alien  owner,  dividing  them  into  two 
classes  in  reference  to  the  mode  of  acquir- 
ing title,  to  wit,  those  acquiring  title  by 
descent  and  by  purchase;  the  latter  class 
including  devisees."  Watson  v.  Donnelly 
(N.  Y.)  28  Barb.  653.  658. 

"Heirs  and  assigns,"  as  used  in  a  will 
by  which  property  was  left  to  certain  per- 
sons, their  heirs  and  assigns,  forever,  by 
virtue  of  1  Rev.  St.  p.  729,  S  22,  must  be  con- 
strued to  mean  heirs  or  issue  living  at  the 
death  of  the  person  named  as  ancestor. 
Woodham  v.  Maverick  (N.  Y.)  2  Llv.  Law 
Mag.  487. 

In  construing  a  life  policy  payable  to 
the  legal  representatives  of  insured,  "for  his 
heirs  and  assigns,"  the  court  say  that  the 
phrase  "for  his  heirs  and  assigns"  is  ob- 
scure. Whether,  in  using  that  language,  it 
was  intended  that  the  assured  should  re- 
tain to  himself  the  power  of  assignment,  if 
he  should  think  fit  to  exercise  it,  and  if  not 
exercised  the  trust  fund  should  go  to  his 
heirs,  or  whether  the  word  "assigns"  was  in- 
tended to  mean  the  assigns  of  the  heirs,  as 
if  the  policy  read  "his  heirs  and  their  as- 
signs," is  uncertain.  The  latter  construction 
would  seem  to  effect  the  apparent  intention 
of  the  assured.  Golder  y.  Chandler,  32  Atl. 
784.  785,  87  Me.  63. 

HEIBS  AT  Uk  W. 

See  "Heirs." 

An  heir  at  law  **\b  one  who  succeeds 
to  the  estate  of  a  deceased  person."  Mc- 
Kinney  v.  Stewart,  6  Kan.  384,  394. 

The  phrase  "heirs  at  law"  means  the 
same  as  "heirs  general."  They  are  the 
kindred  by  blood  of  a  deceased  intestate, 
who  inherit  his  land;  those  upon  whom  the 
law  of  descent  casts  the  title.  Such  persons 
take  the  land  by  operation  of  that  law  and 
according  to  it  Forrest  v.  Porch,  45  S.  W. 
676,  100  Tenn.   391. 

The  term  "heirs  at  law,"  qualified  by 
other  language  in  a  will,  has  a  perfectly 
definite  meaning,  which  cannot  be  changed 
by  proof  outside  of  the  will  itself.  In  re 
Lester's  Estate,  87  N,  W.  654,  115  Iowa,  1. 

The  term  "heirs  at  law,"  as  used  in  a 
will  in  which  the  testator  devised  all  his 
estate,  real  and  personal,  to  his  heirs  at  law, 
refers  to  the  person  in  whom  the  laws  of  the 
state  vest  the  estate  of  an  intestate.  It  does 
not  mean  heirs  at  the  common  law.  In  re 
Aspden*8  Estate,  2  Fed.  Cas.  87,  42. 
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H£IB8  BT  ADOPTION. 

The  term  "heir  by  adoption*'  may  prop- 
erly be  used  to  designate  a  child  by  adop- 
tion, who  is  "in  a  limited  sense  made  an 
heir,  not  by  the  law,  but  by  the  contract 
evidenced  by  tlie  deed  of  adoption."  In  re 
Sessions'  Estate,  38  N.  W.  249,  254,  70  Mich. 
297,  14  Am.  St  Rep.  500. 

H£IB8  BT  OR  OF  THE  BLOOD. 

The  term  "heirs  by  blood,"  in  a  devise 
to  testator's  niece,  and  after  her  death  to  her 
heirs  by  blood,  meant  those  persons  whose  re- 
lationship was  by  some  tie  of  consanguinity, 
and  excluded  all  others,  such  as  husband, 
wife,  or  adopted  children.  It  included  an  il- 
legitimate son.  Hayden  v.  Barrett,  62  N.  B. 
580,  531,  172  Mas&  472,  70  Am.  St  Rep.  295. 

"Heirs  of  the  blood  of  the  father"  means 
the  same  thing  as  "heirs  on  the  part  of  the 
father,"  and  includes  heirs  both  in  the 
ascending  and  descending  line.  Baltimore  &, 
O.  R.  Oo.  Y.  Patterson,  13  Ati.  869,  68  Md. 
606. 

HBIBS  BT  PRESENT  HUSBAND. 

A  grant  of  land  to  M.  and  her  heirs,  by 
her  present  husband,  H.,  is  to  be  construed  as 
conveying  a  life  estate  to  M.,  with  re- 
mainder in  fee  to  the  children  of  M.  and 
H.  at  the  time  of  the  execution  of  the  grant, 
subject  only  to  be  opened  to  let  in  after- 
bom  children.  Lehndorf  y.  Ckipe,  13  N.  B. 
505,  507,  122  111.  817. 

HEIBS  FOREVER. 

The  words  "heirs  forever"  are  ordinarily 
words  of  inheritance,  and  are  descriptive 
of  the  inheritable  character  of  the  estate 
conveyed,  and  not  of  the  persons  who  are 
to  take  the  estate,  and  are  therefore  wholly 
inappropriate  to  describe  an  estate  for  life. 
Reed  v.  Fidelity  Trust  A  Safety  Vault  Co.,  19 
Ky.  Law  Rep.  1895,  1897,  44  S.  W.  957,  958. 

ECEIRS  OENERAI.. 

The  term  "heirs  general"  lias  the  same 
meaning  as  "heirs  at  law,"  and  means  the 
kindred  by  the  blood  of  a  deceased  intes- 
tate, who  inherit  his  land;  those  upon  whom 
the  law  of  descent  casts  his  title.  Forrest  v. 
Porch,  45  S.  W.  676,  100  Tenn.  391. 

The  term  "heirs  generally,"  in  a  deed 
to  the  grantor's  daughter  of  an  estate  for 
life,  with  the  remainder  to  her  children  or 
child^  and  in  default  thereof  to  her  heirs 
generally,  was  held  not  limited  in  meaning 
to  collateral  heirs,  but  to  be  used  in  its  com- 
monly accepted  legal  sense.  The  term,  in 
view  of  the  statute  providing  that  an  adopted 
child  shall  be  regarded  for  the  purposes  of 
inheritance  as  a  child  bom  in  lawful  wedlock. 


includes  an  adopted  child  In  preference  tc 
collateral  heirs.  Butterfleld  v.  Sawyer,  5fc 
N.  B.  602,  604,  187  IlL  598,  62  L.  B.  Au  75, 
79  Am.  St  Rep.  246. 

HEIRS  XiAWFUIiLT  BEGOTTEIT. 

''Heirs  of  the  body  lawfully  begotten.** 
as  used  in  a  will  devising  property  to  H., 
in  case  T.  H.  should  die  without  beirs  of 
his  body  lawfully  begotten,  or  before  they 
shall  arrive  at  the  age  of  21  years,  was 
synonymous  with  the  word  "issue.**  Ka- 
borg's  Adm'x  v.  Hammond's  Adm'r  (Md.) 
2  Har.  &,  G.  42,  53. 

A  bequest  and  devise  of  personal  and 
real  property  to  a  certain  person  and  bis 
"lawfully  begotten  heir,"  forever,  should  be 
construed  to  mean  lawful  issue.  Haira  Lies- 
see  V.  Vandegrift  (Pa.)  8  Bin.  374,  386. 

A  will  devising  property  to  a  certain  per- 
son, providing  that,  if  he  left  ''heirs  begot  in 
lawful  marriage  bed,"  he  might  appoint 
to  one  or  more  of  his  sons,  Implies  a  devise 
to  such  heirs,  but  does  not  make  them  take 
as  heirs  in  tail  The  words,  standing  alone, 
would  be  equivalent  to  the  word  'Issue." 
McDonald  v.  Dunbar  (Pa.)  12  Aa  553,  556. 

The  legal  construction  of  the  words 
"lawfully  begotten  heirs,"  in  a  devise,  is 
not  that  they  may  be  satisfied  by  a  descent 
to  any  person  lawfully  begotten  who  is  his 
belr,  though  not  of  his  body.  In  Barret  v. 
Beckford,  1  Yea.  Sr.  521,  Lord  Hardwicke  said: 
"The  proper  construction  of  legitimate  heirs 
is  'heirs  of  his  body,  lawfully  begotten.'" 
Dewan  v.  Cox»  9  N.  J.  Law  (4  Halst)  10,  14. 

"Heirs  lawfully  begotten  of  her  body," 
as  used  in  the  following  devise:  "I  lend  tbe 
use  of  the  negroes  K.  and  G.  to  my  daughter 
G.  during  her  natural  life,  and  at  her  death 
to  be  equally  divided  between  the  heirs  law- 
fully begotten  of  her  body" — ^is  construed 
to  mean  the  daughter's  children  living  at  her 
death.  Prescott  v.  Prescott's  Heirs,  49  Ky. 
(10  B.  Mon.)  56,  60. 

A  will  contained  a  devise  for  life,  and 
then  over  to  the  children  of  the  tenants  for 
life  in  fee  simple,  with  a  limitation  that,  if 
such  tenant  for  life  "should  die  withoat 
leaving  any  heirs,  lawfully  begotten  of  tbeir 
or  either  of  their  bodies"  then,  etc  Held, 
that  the  heir  or  heirs  lawfully  begotten,  in 
view  of  the  testator,  were  the  children  of 
the  tenant  for  life,  who  were  to  take  on  the 
tenants  death.  Stevenson  v.  E}vans»  10  Ohio 
St  307,  315. 

HEIRS  TXTAT.IH- 

Lord  Coke  says:    "If  a  man  give  lands 
to  a  man,  to  him  and  his  'heirs  male,'  the 
law  rejects  the  word  'male,'  because  there  ii      I 
no  such  kind  of  inheritance."    This  wu  un- 
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doubtedly  of  a  common-law  grant  or  con- 
veyance; for  in  another  place  be  says:  "If 
a  man  by  bis  last  will  devise  lands  and  ten- 
ements to  a  man  and  to  bis  belrs  male,  this 
by  construction  of  law  is  an  estate  tail,  tbe 
law  supplying  tbe  words  *of  his  body.' "  Bal- 
timore &  O.  R.  Go.  y.  Patterson,  13  AtL  369, 
68  Md.  606.  See,  also,  Weart  t.  Cruser,  13 
AU.  36,  87,  49  N.  J.  Law  (20  Vroom)  475; 
Crane  v.  Fogg,  8  N.  J.  Law  (2  Penning.)  819, 


In  Dawes  t.  Ferrers,  2  P.  Wms.  8,  Lord 
Chancellor  Macclesfield  says:  'The  words 
'heirs  male'  (In  a  will)  mean  'heirs  male  of 
the  body,'  and  would  never  extend  to 
heirs  male  in  any  collateral  line."  Dewan  t. 
Cox,  9  N.  J.  Law  (4  Halst.)  10, 14. 

In  a  devise  to  testator's  nephews  for  life, 
with  remainder  to  'their  male  heirs  that 
they  now  have  or  may  have  hereafter,"  the 
expression  *'male  heirs  that  they  now  have" 
is  a  good  description  of  the  male  children  of 
the  testator's  nephews  who  were  then  liv- 
ing. The  testator  meant  '*heirs  apparent," 
and  not  "heirs,"  in  its  legal  signification. 
The  deviSQ  of  the  remainder,  therefore,  em- 
braced all  the  sons  of  a  nephew  who  died 
before  the  testator's  death,  and  who  were 
living  at  the  death  of  tbe  testator.  Gonklin 
T.  Conklin  (N.  Y.)  3  Sandf .  Cb.  64^  67. 

HXXaS  MALE  OF  HIS  BODY. 

The  words  "heirs  male  of  his  body," 
or  **male  heirs  of  his  body,"  are  technical 
words  of  limitation,  expressing  an  estate,  as 
the  words  "heirs  of  his  body"  express  an 
estate  in  fee  tail  general.  By  an  infiexible 
rule  of  law,  where  such  words,  without  fur- 
ther explanation  of  their  meaning,  and 
whether  with  or  without  superadded  words 
of  limitation,  are  applied  by  the  same  in- 
strument to  define  who  of  the  first  taker's 
blood  shall  take  the  estate  after  him,  wheth- 
er bis  estate  as  declared  be  indefinite,  or  an 
cxpresis  estate  for  life,  that  estate  is  en- 
larged according  to  the  technical  meaning  of 
such  words.  Jillson  v.  Wilcox,  7  R.  I.  615, 
518. 

"Heirs  male  of  his  body,"  as  used  in  a 
will  leaving  property  to  J.  for  life,  and  after 
bis  decease  to  the  heirs  male  of  his  body  for 
their  natural  lives,  in  succession,  according 
to  their  respectiye  seniorities,  or  in  such  pro- 
portion as  the  "said  J.,  their  father,"  shall 
by  deed  or  will  direct,  meant  sons.  Jordan 
Y.  Adams,  6  C.  B.  (N.  S.)  748,  764.  On  ap- 
peal the  Exchequer  Chamber  were  equally 
divided*  See  9  0.  B.  (N.  S.)  483. 

In  a  devise  to  A.  for  life,  without  im- 
peachment of  waste,  remainder  to  trustees 
to  preserve  contingent  remainder,  remain- 
ders to  the  "heirs  male  of  the  body  of  A." 
to  be  begotten  severally,  successively,  and 
in  remainder,  one  after  another,  according  to 


seniority,  the  elder  of  such  sons  and  the  heirs 
male  of  liis  body  being  always  preferred  be- 
fore the  younger  of  such  son  and  sons  and 
the  heirs  male  of  their  bodies,  and  in  de- 
fault of  such  issue  to  the  "daughter  and 
daughters"  of  the  body  of  A.,  the  words 
"heirs  male  of  her  body"  were  explained,  by 
the  subsequent  words,  to  mean  '^flrst  and  oth- 
er sons."  Goodtitle  y.  Herring,  1  East,  204, 
276. 

HEIBS  OF  THE  BODY. 

See  "Lineal  Heirs  of  the  Body.** 

The  word  "heir"  or  "heirs"  is  wholly 
technical,  meaning  the  person  or  persons  who 
may  by  law  inherit  The  words  "heirs  of 
tlie  body"  are  equally  technical,  meaning 
such  of  the  offspring  or  issue  as  may  by  law 
inherit  Black  v.  Cartmell,  49  Ky.  (10  B. 
Mon.)  188,  198. 

The  words  "natural  heirs"  and  "heirs  of 
the  body,"  in  a  will  and  by  way  of  executory 
devise,  are  considered  as  of  the  same  legal 
import.  Smith  v.  Pendell,  19  Conn.  106^  112, 
48  Am.  Dec.  146. 

Tbe  term  "bodily  heirs"  means  the  class 
of  persons  who  by  la\^  take  property  by  in- 
heritance or  succession  from  another.  Don- 
nell  V.  B^teer's  Ex'rs,  40  N.  0.  &  9.^ 

Where  the  term  "heirs  of  the  body"  is 
used  in  a  devise,  accompanied  by  the  words 
'*share  and  share  alike,"  br  "equally,"  or  "in 
equal  parts,"  or  kindred  words,  and  "their 
heirs,  executors,  administrators,  and  as- 
signs," the  statute  of  distribution  must  be 
looked  to  for  tbe  parties  who  answer  that  de- 
scription and  take  the  devise;  but  the  meth- 
od of  distribution  is  fixed  by  the  devise  it- 
self to  be  per  capita  and  not  per  stirpes,  and 
the  estate  is  one  of  purchase,  and  not  of 
descent  Dukes  v.  Faulk,  16  S.  E  122,  127, 
37  S.  a  255,  34  Am.  St  Rep.  745. 

As  words  of  limitatioa. 

The  phrase  "heirs  of  the  body "  in  its 
primary  and  natural  sense,  "is  a  phrase  of 
limitation,  and  not  of  purchase."  Schoon- 
maker  v.  Sheely  (N.  Y.)  3  Denio,  485,  490; 
Nelson  v.  Davis,  35  Ind.  474,  478;  Burns  v. 
Weesner,  34  N.  E.  10,  134  Ind.  442;  In  re 
Bacon's  Estate,  52  Atl.  135,  138,  202  Pa.  535. 

"Heirs  of  the  body"  are  proper  technical 
words  of  limitation,  when  used  in  a  deed. 
Taylor  v.  Taylor,  63  Pa.  481,  3  Am.  Rep.  565. 

"Heirs  of  the  body"  are  strictly  and 
technically  words  of  limitation.  Nothing  can 
convert  them  into  words  of  purchase  but  a 
clearly  expressed  intention  of  the  testator 
to  use  them  in  an  abnormal  sense.  Linn  v. 
Alexander,  59  Pa.  (9  P.  F.  Smith)  43;  Pear- 
sol  V.  Maxwell  (U.  S.)  68  Fed.  513,  514;  Lan- 
ban  Y.  Wilson  (Ky.)  22  &  W.  488;   Wilker- 
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son  T.  Clark,  7  S.  E.  319,  820,  80  Ga.  367, 
12  Am.  8t  Rep.  258;  Brant  T.  Gelston  (N. 
I.)  2  Johns.  Cas.  38i. 

The  term  ''heirs  of  the  body,"  as  used 
in  a  deed,  can  have  effect  only  as  words  of 
limitation.  Standings  by  themselyes,  they 
are  wanting  in  the  element  of  certainty 
which  is  essential  in  order  to  treat  them  as 
words  of  purchase.  There  is  a  familiar 
Latin  maxim,  the  meaning  of  which  may 
well  be  expressed  in  English  to  the  effect 
^hat  "no  one  is  the  heir  of  a  living  person.'* 
There  is  nothing,  therefore,  to  Justify  the 
limitation  of  the  phrase  **heirs  of  her  body" 
to  make  it  include  only  children  Hying  at 
the  date  of  the  deed;  for  it  is  to  be  given 
effect,  if  at  all,  as  a  description  of  a  class 
of  persons  at  a  subsequent  date,  when  after- 
bom  children  or  remoter  descendants  would 
be  in  esse,  and  therefore  included  within 
the  term.  Slayton  v.  Blount,  9  South.  241, 
242,  93  Ala.  575. 

The  words  "heirs  of  the  body,"  etc.,  are 
words  of  limitation,  and  not  of  purchase. 
Notwithstanding  the  words  "and  to  his,  her, 
or  their  heirs  and  assigns,"  etc.,  were  add- 
ed, these  were  to  be  rejected  as  repugnant 
to  the  estate  created  by  the  preceding  words. 
Brant  v.  Gelston  (N.  Y.)  2  Johns.  Cas.  384. 

"Heirs  of  her  body,"  when  used  in  a 
bequest  of  personal  property  to  a  certain  per- 
son and  the  heirs  of  her  body,  must  be  con- 
sidered words  of  limitation,  and  not  words 
of  purchase.  Hinson  v.  Pickett,  1  Hill,  Ch. 
85,  37;  Simms  v.  Buist,  80  S.  E.  400,  402, 
152  S.  C.  554;  Chewning  t.  Shumate,  32  S. 
E.  544,  106  Ga.  751;  Whatley  v.  Barker,  4 
a  E.  387,  79  Ga.  790;  Ewing  v.  Shropshire, 
80  Ga.  374,  7  S.  E.  554. 

The  term  **bodily  heirs,"  in  a  convey- 
ance to  a  beneficiary  and  her  bodily  heirs, 
is  an  appropriate  term  of  limitation,  and 
will  be  so  construed,  unless  It  appears  from 
the  instrument  that  it  was  used  by  the  gran- 
tor in  the  sense  of  "children."  Lanham  v. 
Wilson  (Ky.)  22  S.  W.  438;  Donnell  v.  Ma- 
teer's  Bx'rs,  40  N.  C.  7,  8,  9. 

As  words  of  pvrcliase. 

"It  is  a  well-settled  doctrine  of  all  mod- 
em cases  that  the  words  'heirs  of  the  body* 
may  be  construed  as  words  of  purchase 
whenever  there  is  anything  in  the  instrument 
which  shows  that  they  were  used  to  desig- 
nate certain  persons  answering  the  descrip- 
tion of  heirs  at  the  death  of  the  party." 
Williams  v.  Allen,  17  Ga.  81,  83. 

The  words  "heirs  of  the  body"  ordinarily 
are  words  of  limitation,  and  not  words  of 
purchase;  but  they  are  frequently  used  in 
wills  to  denote  children,  or  as  synonymous 
with  "children,"  and  when  used  in  that  sense 
by  the  testator  they  muat  be  construed  as 


words  of  purchase,  and  not  of    limitation 
Powell  V.  Glenn,  21  Ala.  458,  465. 

A  deed  to  one  and  the  heirs  of  ber  body 
after  her  death  is  such  a  grant  as  iBV-ould  at 
common  law  have  fallen  witliin  tlie  rule  in 
Shelley's  Case,  and,  being  made  Bubsequent 
to  the  statute  (Code,  §  1025)  abolisbin^  that 
rule,  is  governed  by  that  statute,  and  there- 
fore such  deed  operates  to  convey  to  the 
first  taker  only  a  life  estate,  at  the  termina- 
tion of  wMch  those  who  are  heirs  of  the 
body  of  the  life  tenant  take  the  remainder 
by  purchase  in  fee.  Wilson  v.  Alston,  25 
South.  225,  226,  122  Ala.  630.  See,  also. 
Leathers  v.  Gray,  2  S.  B.  455,  457,  96  N.  G. 
548. 

Adopted  oUld. 

The  term  "bodily  heir,"  in  a  will,  is  the 
exact  equivalent  of  the  words  "heirs  of  the 
body,"  and  hence,  while  the  adoption  of  a 
child  gives  him  capacity  to  inherit  as  heir 
and  next  of  kin,  it  does  not  make  him  a  bod- 
ily heir.  Balch  v.  Johnson,  61  S.  W.  289. 
290,  106  Tenn.  249. 

•TBodlly  heir"  is  a  well-established  tech- 
nical term,  and  is  defined  in  And.  Law  Diet 
508,  as  "an  heir  begotten  of  the  body;    a 
lineal  descendant"    Such  heirs  are  the  only 
ones  referred  to  and  Included  in  the  term 
"children"  in  Rev.  St  1855,  c.  32,  |  5,  pro- 
viding that  any  conveyance  or  devise  which 
would  have  created  an  estate  tail  under  St 
13  Edw.  I  should  vest  an  estate  for  life  only 
in  the  grantee  or  devisee,  and  on  his  death 
the  fee  should  go  to  his  children  or  their 
issue,  and,  if  none,  then  to  his  heirs,  and 
under  such  statute  the  fee  would  not  go  to 
an  adopted  child  of  such  grantee  or  devisee. 
Cflarkson  v.  Hatton,  44  S.  W.  761,  762,  143 
Mo.  47,  39  L.  R.  A«  748,  65  Am.  St  Bep.  635. 

All  deseewdasts. 

The  words  "heirs  of  the  body"  are  held 
to  be  of  larger  significance  than  the  word 
"children,"  and,  like  the  word  "issue."  to 
include  descendants  of  every  degree.  Hough- 
ton V.  Kindall,  89  Mass.  (7  Allen)  72,  76,  78. 

The  phrase  "heirs  of  the  body  of  the 
father"  includes  only  heirs  in  the  descend- 
ing line.  Baltimore  &  O.  R.  Co.  v.  Patte^ 
son,  13  Atl.  369,  68  Md.  606. 

In  its  technical  sense  the  term  "heirs  of 
the  body"  includes  all  persons  who  success- 
fully answer  the  description  of  "heirs  of  the 
body,"  and  hence  it  embraces  the  whole  line 
of  lineal  descendants  to  the  most  remote  gen- 
eration. Technically  construed,  the  expres- 
sion is  one  which  cannot  be  used  to  describe 
the  children  or  grandchildren  of  a  living  pe^ 
son,  for  "nemo  est  hseres  vlventis."  Roberts 
V.  Ogboume,  37  Ala.  174,  178. 

A  deed  conveyed  land  to  "A.,  to  bare 
and  to  hold  unto  the  said  A.  during  her  nat* 
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aral  life,  and  after  her  death  to  be  equally 
divided  between  the  lawful  heirs  of  her 
body."  Held,  that  the  words  "lawful  heirs 
of  her  body"  meant,  not  an  Indefinite  suc- 
cession of  heirs,  but  a  remainder  at  the  par- 
ticular time,  absolutely  as  individuals. 
Fields  Y.  Watson,  23  a  C.  42,  46. 

GUldren. 

The  term  "heirs  of  her  body,**  as  used 
in  a  will  bequeathing  to  testator's  daughter 
a  certain  sum  and  to  the  ''heirs  of  her  body" 
a  certain  negro  girl,  means  ^'children."  "In 
a  strict  sense,  no  person  can  sustain  the  char- 
acter of  heir  in  the  lifetime  of  the  ancestor, 
but  it  is  always  open  to  inquiry  whether  the 
testator  used  the  word  according  to  its  strict 
and  proper  acceptation,  or  in  a  more  inac- 
curate sense  to  denote  children,  next  of  kin," 
etc  Bailey  ▼.  Patterson  (S.  0.)  8  Rich. 
Eq.  156,  158;  Black  t.  Cartmell,  48  Ky.  (10 
B.  Mon.)  188,  193. 

The  term  "heirs  of  the  body"  is  some- 
times used  in  a  will  in  the  restricted  sense 
of  "children."  It  is  given  a  meaning  ac- 
cording to  the  apparent  intention  of  the  tes- 
tator manifest  in  the  will.  Appeal  of  Eichel- 
berger,  19  Aa  1006, 1007, 185  Pa.  160;  Pierce 
v.  Ridley,  60  Tenn.  (1  Baxt.)  145,  147,  25  Am. 
Rep.  769;  Hickman  v.  Quinn,  14  Tenn.  (6 
Yerg.)  96,  103. 

The  words  "heirs  of  her  body."  while 
they  have  a  well-defined  technical  signifi- 
cance, sometimes  have  the  popular  signifi- 
cation of  children,  and  in  a  conveyance  in 
trust  for  the  use  of  H.  and  the  heirs  of  her 
body  during  her  life  and  then  to  her  heirs, 
H.  being  alive  at  the  time  that  the  deed 
was  executed,  the  words  heirs  of  her  body 
could  not  have  been  used  in  their  technical 
sense,  for  nemo^  est  hseres  viventis,  and  hence 
tbey  must  have  been  used  in  the  sense  of 
children.  Shaw  v.  Robinson,  20  S.  E.  161. 
162,  42  S.  0.  342;  Gibson  v.  Gibson,  49  N. 
G.  425,  428;  Roberts  t.  Ogbourne,  37  Ala. 
174,  179. 

In  a  devise  of  real  estate  "in  trust  for 
children  left  by  my  daughter  M.  of  her  body, 
or  the  descendants  of  such  child  or  children, 
if  she  leaves  no  child,"  and  directing  that,  if 
the  heirs  of  her  body  shall  fail  before  arriv- 
ing at  the  age  of  21,  the  property  shall  pass 
to  another,  the  words  "hehrs  of  her  body" 
though  ordinarily  technical  words,  used  to 
designate  a  whole  line  of  descent,  are  here 
used  by  the  testatrix  merely  for  the  purpose 
of  describing  the  particular  persons  who, 
under  the  prior  limitations,  would  take  the 
estate,  and  hence  they  are  synonymous  with 
the  words  "children  left  by  my  said  daugh- 
ter." Boutelle  v.  City  Sav.  Bank,  26  Atl. 
63,  54,  18  R.  I.  177. 

The  term  "heirs  of  their  body,"  as  used 
in  a  will  providing  that  a  negro  willed  and 


devised  to  testator's  daughters  was  for  tbehr 
support  and  maintenance  and  the  support 
and  maintenance  of  the  heirs  of  their  bodies, 
and  after  their  death  should  descend  dUrectly 
to  the  heirs  of  thehr  bodies,  should  not  be 
construed  in  its  technical  legal  sense,  but  as 
meaning  "children."  Powell  t.  Glenn,  21 
Ala.  458,  465. 

Where  testator  devised  land  to  his  son 
for  life,  and  after  death  to  the  "heirs  of  his 
body  by  him  begotten,"  with  remainder  over 
if  be  should  have  no  "heirs  of  his  body  by 
him  begotten"  surviving,  the  modifying 
words  of  the  term  "heirs  of  his  body"  limit- 
ing that  phrase  to  "children,"  the  rule  in 
Shelley's  Case  cannot  be  invoked  to  extend 
the  devise  to  the  son  for  life  to  a  devise  in 
fee  simple.  Granger  y.  Granger,  46  N.  E. 
80,  84,  147  Ind.  95,  36  L.  R.  A«  190;  Granger 
V.  Granger,  44  N.  E.  189,  147  Ind.  95,  86  L. 
R.  A.  186.  See,  also.  Loving  v.  Hunter,  16 
Tenn.  (8  Yerg.)  4,  31;  Leathers  y.  Gray,  2 
S.  E.  455,  457,  96  N.  C.  548. 

In  a  will  providing  that  the  interest  on 
a  legacy,  made  a  charge  on  testator's  land, 
be  paid  to  the  legatee  for  life,  and  directing 
the  payment  of  the  principal  to  the  legatee's 
bodily  heirs  at  her  decease,  the  term  "bodily 
heirs"  is  used  in  the  popular  sense  of  "chil- 
dren," and  not  in  its  technical  sense;  so  that 
the  legatee  takes  only  a  life  estate.  In  re 
Gerhard's  Estate,  28  Atl.  684,  160  Pa.  253; 
Twelves  v.  NevUl,  39  Ala.  175,  180. 

Code,  I  2448,  provides  in  limitations  over 
to  heirs  tliat  the  terms  "heirs  of  the  body," 
"lineal  heirs,"  "lawful  heirs,"  "issue,"  and 
like  words  shall  mean  "children."  Section 
2250  provides  that  a  gift  to  one  and  the  heirs 
of  his  body  conveys  an  absolute  estate.  A 
testator  left  to  his  daughter  and  her  bodily 
heirs  and  to  his  son  certain  real  estate,  to 
be  divided  when  they  became  of  age,  pro- 
viding that  his  wife  have  a  life  interest 
therein,  unless  she  married  or  moved  away. 
The  daughter  married  and  died  after  the 
death  of  the  testator,  leaving  no  children. 
It  was  held  that  the  daughter  took  an  abso- 
lute fee  in  the  land  of  an  undivided  half  in- 
terest, subject  to  the  right  of  the  widow. 
Craig  V.  Ambrose,  4  S.  E.  1,  2,  80  Ga.  134. 

The  expression  "bodily  heirs,"  as  used 
in  the  provision  of  a  will  that  "the  property 
herein  devised  to  my  children  is  to  remain 
their  own  during  their  natural  lives,  and  to 
descend  to  their  bodily  heirs,  if  any,"  is 
equivalent  to  the  expression  "heirs  of  the 
body"  as  used  in  the  statute  providing  that, 
if  a  remainder  be  limited  to  the  heirs  of  the 
body  of  a  person  to  whom  a  life  estate  In 
the  same  premises  is  given,  the  persons  who 
are  the  heirs  of  the  body  of  such  tenant  shall 
take  as  purchasers  a  devise  in  fee  on  the 
termination  of  the  life  estate.  Stratton  t. 
McKinnie  (Tenn.)  62  S.  W.  636,  640. 
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The  words  "helrg"  and  "bodily  heirs," 
as  contained  in  a  deed  reciting  that  '*lt  is 
expressly  agreed  and  understood  that  said 
second  party  is  to  deed  or  will  said  lands 
to  the  bodily  heirs  of  J.  0.  Dupoyster, — in 
other  words,  the  title  and  possession  of  said 
lands  is  only  invested  in  said  second  party 
during  his  natural  lifetime,  then  to  said  heirs 
of  J.  C.  Dupoyster;  the  second  party  has  the 
dlBcretion  of  allotting  said  lands  between  said 
heirs  as  he  may  see  proper'' — mean  "chil- 
dren," and  B.  was  vested  with  only  a  life 
estate,  remainder  to  the  children  of  D., 
which  vested  in  the  first-born  child,  and  was 
subject  to  be  opened  to  let  in  the  after-bom 
children.  Ft.  Jefferson  Imp.  Co.  v.  Dupoys- 
ter, 61  S.  W.  810,  812,  108  Ky.  792,  48  L.  R. 
A.  637. 

The  words  "issue  of  his  body"  are  more 
flexible  than  the  words  "heirs  of  his  body," 
and  courts  more  readily  Interpret  the  former 
as  the  synonym  of  "children/*  and  a  more 
descrlptio  personarum,  than  the  latter.  Dan- 
iel V.  Whartenby.  M  U.  S.  (17  Wall.)  639,  21 
L.  Ed.  661.  In  Carpenter  v.  Van  Ollnder,  127 
111.  42,  19  N.  E.  868,  2  L.  R.  A.  456,  11  Am. 
St.  Rep.  92,  we  construed  the  words  "issue 
of  their  bodies"  as  meaning  children.  In 
Butler  V.  Huestls,  68  111.  694,  18  Am.  Rep. 
689,  it  was  said  that  the  words  "issue"  and 
"children"  might  be  construed  interchange- 
ably, in  order  to  effectuate  the  intention  of 
the  testator.  In  Summers  v.  Smith,  127  111. 
646,  21  N.  E.  191,  It  was  said  that  every  part 
of  the  will  might  be  taken  into  considera- 
tion for  the  purpose  of  showing  that  the 
words  "heirs  of  body,"  which  are  less  flexi- 
ble than  the  words  ''issue  of  body,"  are  used 
synonymously  with  "children."  And  In  the 
Summers  Case  it  was  held  that  the  words 
"dying  without  heirs  of  body"  meant  "dying 
without  leaving  such  heirs  of  body  as  the 
estate  would  have  vested  in  in  fee  Instantly 
upon  the  death  of  the  first  taker,  as  chil- 
dren," etc.  Strain  v.  Sweeny,  46  N.  E.  201, 
202.  163  111.  G03. 

Grandcliildren. 

"Heirs  of  the  body,**  as  used  In  a  devise 
of  property  to  a  certain  person,  remainder 
over  to  the  heirs  of  the  body  of  another  per- 
son, who  had  children  living  at  the  time  of 
the  execution  of  the  will,  which  fact  was 
known  to  testator,  was  construed  to  mean 
children  or  descendants  and  to  include  grand- 
children. Knight  V.  Knight,  66  N.  C.  167, 
169. 

Heirs  senen^y* 

"Heirs  of  her  body,"  as  used  in  a  convey- 
ance of  land  by  a  father  to  his  daughter  and 
to  the  heirs  of  her  body,  is  to  be  construed 
to  mean  heirs  generally,  under  the  rule  In 
Shelley's  Case,  and  vests  in  the  daughter 
a  fee-simple  estate.  Lane  y.  Utz,  29  N.  E. 
772.  130  Ind.  235. 


Heirs  living  at  death  of  life  tenant. 

"Heirs,"  as  used  in  a  will  giving  a  life 
estate  to  one  person,  and  at  her  death  to 
be  paid  over  to  the  children  who  should  be 
the  surviving  "heirs  of  her  body,"  means 
those  children  who,  when  the  legacy  became 
payable,  were  the  surviving  heirs  of  the  body 
of  the  life  tenant,  and  not  those  who  were 
heirs  at  the  testator's  death,  for,  strictly 
speaking,  no  one  could  be  an  heir  of  the  life 
tenant  imtll  her  death.  Houghton  y.  Ken- 
dall, 89  Mass.  (7  Allen)  72,  75. 

Heirs  of  the  body  must  be  persons  not 
only  who  answer  the  requirements  of  lineal 
descendants  of  the  parent  stock,  but  also 
such  persons  who  would  stand  at  the  date  of 
the  death  of  the  life  tenant  as  an  heir  under 
the  provisions  of  the  statute  of  distributions. 
Dukes  V.  Faulk,  16  S.  E.  122»  127,  37  S.  C. 
255,  34  Am.  St.  Rep.  745. 

Testator  bequeathed  his  property  to  trus- 
tees to  pay  the  Income  to  his  daughter  S. 
for  her  sole  use  during  her  life,  and  at  her 
death  to  be  divided  equally  among  all  the 
heirs  of  her  body,  and.  If  she  should  have 
any,  the  children  of  any  one  of  her  children 
that  might  be  dead  to  take  collectively  what 
their  parent  would  have  been  entitled  to  if 
living,  and  if  any  died  before  their  mother, 
without  issue,  the  share  of  such  to  go  to  the 
survivor  or  survivors,  and,  in  default  of 
such  heirs,  equally  to  her  brothers  and  sisters 
and  their  heirs.  Held,  that  the  phrase  "heirs 
of  her  body"  meant  children  alive  at  the 
daughter's  death.  Clemens  y.  Heckscber,  40 
Atl.  80,  86,  186  Pa.  476. 

Issne. 

The  term  "heir  of  the  body"  Is  a  well- 
established  technical  term,  with  which  the 
words  "children"  or  "issue"  or  "lawful  is- 
sue" are  not  synonymous.  Sewall  y.  Rob- 
erts, 115  Mass.  262,  276. 

The  words  "heirs  of  the  body"  and  "is- 
sue" are  generally  equivalent  in  a  will, 
though  the  former  are  regarded  as  the 
stronger  and  more  technical  terms.  Wblt- 
worth  v.  Stuckey  (S.  C.)  1  Rich.  Eq.  404,  412; 
Smith  y.  Greer,  6  South.  911,  912,  88  Ala. 
414;  Raborg's  Adm*x  v.  Hammon's  Adm'r 
(Md.)  2  Har.  &  G.  42,  63. 

The  phrase  "lawful  heir  of  the  body," 
as  used  in  a  will  providing  that  the  testator's 
estate  should  go  to  his  sons,  and  that.  If 
either  of  them  should  die  without  any  law- 
ful heirs  of  their  body,  then  the  share  of  said 
deceased  son  should  go  to  the  surviving 
brothers,  is  pi-ecisely  equivalent  to  "lawful 
issue";  that  is,  children  or  descendanta  Par- 
ker y.  Parker,  46  Mass.  (6  Mete.)  134.  139. 

Where  It  appears  from  a  will  that  the 
testator  has  used  the  terms  "issue"  and 
"heirs  of  the  body"  Interchangeably,  the 
words  "heirs  of  the  body"  are  not  to  be  oon- 
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«tnied  technically,  but  as  equivalent  to  "is- 1 
sne."     Gallagher  t.  Rhode  Island  Hospital 
Trust  Co.,  46  Atl.  451,  454,  22  R.  L  141. 

In  construing  a  grant  to  the  grantee  and 
the  heirs  of  her  body,  the  court  observes  that 
the  words  "heirs  of  her  body"  include  all 
heirs  descending  from  the  grantee,  and  by 
force  of  the  terms  themselves  take  in  the 
whole  generation;  that  the  word  "heirs"  is 
stronger  than  the  word  "issue";  and  that 
subsequent  words  in  the  grant,  giving  an 
estate  to  the  heirs  and  assigns  of  the  heirs 
of  the  grantee's  body,  are  either  merged  in 
the  preceding  words  or  are  too  uncertain  to 
control  them.  McGlnnis  v.  McPeake,  2  N.  J. 
Law  (1  Penning.)  291,  29& 

Continsenoy  oreated. 

"Heirs  of  her  body,"  within  a  convey- 
ance of  a  life  estate  to  a  certain  woman, 
with  remainder  to  the  heirs  of  her  body  sur- 
viving her,  means  descendants;  and  there- 
fore the  person  to  whom  the  remainder  is  to 
go  must  be  a  child  or  descendant,  and  the 
event  upon  which  the  estate  takes  efTect  is 
the  death  of  the  life  tenant  leaving  some 
descendant  her  surviving.  The  requirement 
that  the  reversion  should  go  to  an  heir  of  her 
body  her  surviving  places  a  contingency  up- 
on the  remainder,  for  it  could  not  be  deter- 
mined until  the  death  of  the  mother  whether 
she  would  leave  an  heir  of  her  body  her  sus- 
viving.  Hall  v.  La  France  Flre-Engine  Ca, 
53  N.  B.  513,  514,  158  N.  Y.  570  (citing  Purdy 
v.  Hayt,  92  N.  Y.  446). 

A  deed  granting  land  to  a  woman  and 
the  heirs  of  her  body,  to  have  and  to  hold 
the  same  unto  said  woman  and  the  heirs  of 
her  body,  to  her  and  their  heirs  and  assigns, 
forever,  does  not  use  the  words  "heirs  of  her 
body"  in  the  sense  of  "children,"  thereby 
conveying  title  to  the  woman  and  such  chil- 
dren in  equal  shares,  but  in  its  technical 
sense,  and  it  creates  a  conditional  fee  In  a 
woman.  Miller  v.  Graham,  25  S.  E.  165, 167, 
47  S.  C.  288;  Archer  v.  Ellison.  5  S.  E.  713, 
715,  28  S.  G.  238;  Simms  T.  Buist,  80  S.  B. 
400,  402,  52  S.  C.  554. 

Estate  tail  created. 

The  words  "heirs  of  the  body"  have  by 
long  course  of  legal  interpretation  acquired 
a  settled  meaning,  whereby  they  impute  to 
the  grantor  the  intention  to  create  an  estate 
of  Inheritance  resti'lcted  in  the  course  of 
descent  to  the  lineal  heirs  of  the  ancestor 
named.  Wilson  v.  Alston,  25  South.  225,  22G, 
122  Ala.  630. 

The  words  '*to  one  of  the  heirs  of  his 
body  and  issue"  are  words  of  issue,  creating 
an  estate  tail,  and  are  not  words  of  pur- 
chase. Smith  V.  Greer,  6  South.  911,  912,  88 
Ala.  414. 

Where  a  devise  is  to  one  and  the  heirs 
of  hlfl  body,  the  piurase  "heirs  of  his  body" 


creates  an  estate  tail  by  the  rule  of  the  com- 
mon law.  Henderson  t.  Walthour  (Pa.)  15 
Atl.  893,  894;  Parker  T.  Parker,  46  Mass.  (5 
Mete.)  134,  139 ;  Monroe  t.  Douglass,  6  N.  Y. 
(1  Seld.)  447,  452;  McMeekln  v.  Smith  (Ky.) 
21  S.  W.  353,  354;  Ralston  v.  Truesdell,  35 
AU.  813,  814,  178  Pa.  429;  Spachlus  v.  Spach- 
ius,  16  N.  J.  Law  (1  Har.)  172,  175;  Granger 
V.  Granger.  46  N.  E.  80,  82,  147  Ind.  95,  36 
L.  R.  A«  190.  But  such  estate  tail  is  by  stat- 
ute converted  into  a  fee  simple.  McMeekln 
V.  Smith  vKy.)  21  S.  W.  353,  354;  Granger 
V.  Granger,  46  N.  B.  80,  82,  147  Ind.  95,  36 
L.  R.  A.  190;  Smith  v.  Greer,  6  South.  911, 
912,  88  Ala.  414;  Seaman  y.  Harvey  (N.  Y.) 
16  Hun.  71,  73. 

The  use  of  the  word  "children"  does  not 
show  that  the  term  "heirs  of  the  body"  was 
used  in  a  sense  other  than  its  usual  technical 
signification.  Monroe  t.  Douglass,  5  N.  Y. 
(1  Seld.)  447,  452. 

The  words  "to  her  bodily  heirs"  are 
technical  words  of  entail,  and  thus,  when 
used  in  a  gift  of  real  property  to  a  certain 
person  for  life,  then  to  her  bodily  heirs,  the 
words  operate  to  give  the  first  beneficiary  a 
fee  tail,  Jones  v.  Jones,  20  Ga.  699,  700;  Mld- 
dleton  V.  Smith,  41  Tenn.  (1  Cold.)  144,  145; 
which  under  the  statute  became  a  fee  simple 
absolute,  Middleton  v.  Smith.  41  Tenn.  a 
Cold.)  144,  145;  Ford  t.  Cook,  73  Ga.  215. 
217. 

Personal  property, 

"Strictly  the  term  Tielrs  of  his  body'  Is 
inapplicable  to  personal  property.  Whereas 
real  estate  Is  conveyed  to  a  man,  his  heirs 
and  assigns,  personal  property  is  assigned  to 
him,  his  executors,  administrators,  and  as- 
signs." Glover  v.  Condell,  45  N.  E.  173,  179. 
163  111.  566,  35  L.  R.  A.  860. 

ECEIR8  OF  MONET. 

The  term  "heirs  of  money,**  used  In  a 
will,  has  no  technical  meaning.  Cook  v. 
First  Universalist  Church,  49  Aa  889,  890, 
23  R.  I.  62. 


HEIRS  OF  THEM. 

Where  a  will  gave  a  life  estate  to  a  hus- 
band and  wife  and  the  fee  to  the  "heirs  of 
them,"  a  contention  that  the  word  "heirs" 
could  not  be  taken  in  its  technical  sense  on 
the  theory  that  the  heirs  of  them  must  be 
the  heirs  of  both,  and  that  nobody  could  be 
the  heirs  of  both  except  the  children  of 
both,  and  that  hence  the  word  "heirs"  was 
equivalent  to  "children,"  and  a  word,  not  of 
limitation,  but  of  purchase,  was  of  no  merit, 
but  "the  heirs  of  them"  was  to  be  construed 
as  "their  heirs."  Auman  y.  Auman,  21  Pa. 
(9  Harris)  343,  347. 
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"Representation*'  and  "beirshlp,**  though 
thQj  may  produce  the  same  result,  are  not 
the  same  thing,  and  it  is  not  necessary  that 
a  person  should  be  the  heir  of  another  in  or- 
der to  be  his  representatiye.  ''Heirship"  is 
the  result,  while  '"representation"  is  but  a 
process  through  which  that  result  is  pro- 
duced. Representation  is  not  predicated  of 
the  person  dying  seised,  but  of  the  next  line 
of  takers  from  him,  and  the  very  nature  of 
the  right  Implies  that  those  should  be  con- 
sidered as  the  representatives  of  the  deceas- 
ed person  who  would  have  inherited  of  him 
if  he  had  died  seised  of  the  estate  at  the 
time  when  the  descent  was  cast  Gaines  y. 
Strong's  Estate,  40  Vt  354,  362. 


HELD. 

See  "Is  Being  Held.- 
See,  also,  "Hold." 

"Held,"  as  used  in  articles  of  copartner- 
ship by  which  each  partner  agreed  to  give 
all  his  time  to  partnership  interests  in  the 
business  except  such  as  might  be  proper  for 
fulfilling  the  duties  of  any  office  or  agency 
held  individually  by  either  partner,  cannot 
be  construed  as  applying  only  to  offices  or 
agencies  held  by  a  partner  when  the  copart- 
nership was  formed;  the  word  "held"  being 
the  perfect  participle  of  the  word  "hold,"  and 
participles  have  no  reference  to  time,  but 
simply  show  the  action  or  state  of  the  word 
from  which  they  are  derived  as  finished  or 
unfinished.  The  word,  whether  considered 
grammatically  or  in  relation  to  other  parts 
of  the  contract,  cannot  legally  be  limited  to 
an  office  or  agency  in  the  possession  of  one 
of  the  parties  when  the  contract  was  formed, 
but  includes  any  office  or  agency  of  which 
a  partner  might  become  possessed  at  any 
time  during  the  continuance  of  the  partner- 
ship. Starr  t.  Case,  13  N.  W.  645,  647,  69 
Iowa,  491. 

As  eonsidered  to  be. 

Gen.  St  c.  234,  |  6,  declaring  that  every 
person  who  shall  be  guilty  of  playing  faro, 
etc.,  shall  be  "taken  and  held"  to  be  a  com- 
mon gambler,  does  not  mean  that  the  of- 
fender is  a  common  gambler,  so  as  to  require 
the  offense  to  be  thrice  repeated,  on  the 
ground  that  a  man  cannot  be  a  common  of- 
fender until  he  lias  offended  at  least  three 
times,  but  only  means  that  he  shall  rank  as 
a  common  gambler  in  point  of  criminality. 
State  y.  Melville,  11  R.  I.  417,  418. 

As  ownersliip  or  possession. 

"Held"  implies  a  defensive  possession  en- 
tirely consistent  with  that  of  a  trustee. 
Gutch  y.  Fosdick,  48  N.  J.  Eq.  (8  Dick.)  888, 
356,  22  Aa  580»  27  Am.  St  Rep.  47& 


'*As  a  technical  term,  "held'  emhracei 
two  ideas— that  of  actual  possession  of  some 
subject  of  dominion  oc  property,  and  that  of 
being  invested  with  legal  title  or  right  to  hold 
or  claim  such  possession.  We  speak  of  lands 
being  held  in  fee,  or  for  a  term  of  years,  or 
by  adverse  possession,  meaning  that  posses- 
sion is  had  of  these  lands  under  claims  to 
such  possession  of  the  nature  described  by 
these  terms.  So  we  speak  of  a  legal  title 
being  held  in  respect  to  land;  that  expres- 
sion not  necessarily  implying  the  actaal  pos- 
session of  the  land  to  which  such  title  re- 
lates." Witsell  v.  City  of  Charleston,  7  a 
C.  88,  99. 

In  Act  1803,  S  8,  providing  that  the  rules 
of  descent  established  by  the  act  of  1786  should 
apply  to  and  govern  in  all  cases  except  where 
the  amount  specified  in  any  of  the  letters 
patent  mentioned  in  section  1,  or  any  part 
thereof,  were,  on  April  6,  1803,  held  by  bona 
fide  purchasers  or  devisees  under  any  person 
who  would  have  been  heir  at  law  of  the 
patentees,  "held"  does  not  contemplate  an 
actual  possession  and  improvement  but  the 
term  is  used  in  its  legal  sense,  and  is  synony- 
mous with  the  possession  or  holding  of  tiie 
title.  Jackson  v.  Mumford  (N.  Y.)  9  Cow. 
254. 

In  Const  art  14,  i  8,  providing  that 
the  real  and  personal  property  of  a  woman 
held  at  the  time  of  marriage  shall  not  be  sub- 
ject to  the  husband's  debts,  "held"  is  to 
be  construed  as  not  used  for  the  purpose  of 
limiting  the  real  and  personal  property  af- 
fected thereby  to  that  property  to  which  a 
wife  holds  a  legal  title,  but  is  used  to 
give  the  largest  effect  to  the  terms  "real 
and  personal  property"  in  their  application 
to  property  of  a  married  woman.  The  in- 
terest of  a  wife  in  property  held  in  trust  for 
her  use  is  property  held  by  her  within  the 
meaning  of  the  Constitution.  Witsell  y.  City 
of  Charleston,  7  S.  C.  SB,  99. 

St  1791,  c.  60,  i  1,  provided  that  all 
lands  held  in  fee  tall  should  be  liable  to  the 
payment  of  the  debts  of  the  tenant  in  tail, 
in  the  same  manner  as  other  estates.  Held, 
that  the  phrase  "lands  held  in  fee  tall" 
Indicated  an  estate  in  possession  by  reason 
of  the  word  "held,"  and  not  a  mere  right 
as  tenant  in  tail  in  remainder.  Holland  y. 
Cruft  69  Mass.  (3  Gray)  162,  184. 

The  word  "held"  in  the  phrase  ^nanda 
held  by  coparceners.  Joint  tenants,  or  tenants 
in  common,"  in  statutes  relating  to  the  par- 
tition of  such  lands,  "has  always,  since  Henry 
YIII,  been  construed  as  denoting  a  present 
possession,  either  actual  or  constructive." 
Such  is  the  import  of  the  words  in  P.  U 
1852,  p.  157,  authorizing  the  partition  of 
such  lands.  Smith  y.  Gaines,  39  N.  J.  Ek]. 
(12  Stew.)  545,  547. 

A  devise  of  property  '^  be  held  and 
enjoyed"  by  the  legatee  does  not  create  a 
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arafroct;  Intt  grants  an  al>8olQte  estate  In 
tbe  legatee.  Succession  of  Justus^  12  South. 
180,  45  La.  Ann.  190. 


As  used  in  the  statute  relating  to 
ment  of  lands  for  taxation,  and  providing 
that  when  mineral,  mineral  water,  oil,  gas, 
or  coal  privileges  or  interests  are  held  by  a 
party  or  parties,  exclusive  of  the  surface, 
the  same  shall  be  assessed  separately  to  such 
party  or  parties,  the  word  ''held"  means 
"ownedk"  in  the  sense,  at  least,  of  freehold 
ownership,  and  the  party  to  be  separately 
assessed  must  own  the  mineral  privilege  or 
Interest,  if  not  in  fee,  at  least  to  the  extent 
of  a  freehold.  A  mere  lessee  for  years, 
paying  royalty  or  rent  in  kind,  has  a  chattel 
interest;  but  the  whole  corpus  remains  un- 
divided in  the  lessor.  The  statute  contem- 
plates a  case  in  which  another  party  than 
the  owner  of  the  surface  has  become  the 
owner  of  the  mineral  or  coal  and  holds  it  as 
such  owner.  State  v.  South  Penn  Oil  Ck>., 
24  &  B.  688,  685,  42  W.  Ya.  80. 

Lands  set  apart  by  the  state  of  Texas 
for  the  contractor  as  payment  for  the  con- 
struction of  the  new  capitol  of  Texas,  to  be 
conveyed  to  him  from  time  to  time  when 
earned  in  the  progress  of  the  work,  was  not 
held  by  him  within  the  meaning  of  the  stat- 
ute providing  that  "land  held  under  a  con- 
tract for  the  purchase  price  belonging  to  the 
state"  should  be  taxed.  Taylor  v.  Robinson, 
10  S.  W.  245,  247,  72  Tex.  864. 

Am  vetalaed  la  position. 

"Held,"  as  used  in  a  patent  on  an  en- 
velope machine,  reciting  that  there  was  sub- 
stituted a  revolving  drum,  with  rigid  fin- 
gers projecting  from  its  rim,  so  arranged  that 
an  envelope  may  be  held  in  the  space  be- 
tween two  consecutive  fingers,  and  no  pres- 
sure be  exerted  on  the  recently  gummed  parts 
while  the  gum  on  the  seal  flap  is  drying, 
signifies  that  the  envelope  is  retained  in  posi- 
tion against  the  action  of  gravity  as  the  drum 
revolves;  and  while  it  may  also  mean  that 
the  envelope  is  retained  in  position  in  rela- 
tion to  the  inserting  and  withdrawing  mech- 
anism, this  latter  feature  is  merely  inci- 
dental and  subordinate  to  the  main  result 
contemplated.  Whitcomb  Envelope  Oo.  v. 
Logan,  Swift  &  Brigham  Envelope  Ca  (U. 
8.)  68  Fed.  982,  988. 

HSIJ>  ANB  FIBMIiT  BOXIND. 

The  phrase  "held  and  firmly  bound,"  as 
used  in  a  recognizance  providing  that  the 
obligors  were  held  and  firmly  bound  in  a 
certain  sum  for  the  release  from  custody 
and  appearance  of  a  defendant  charged  with 
passing  counterfeit  money,  has  the  same  force 
and  meaning  as  "owe  and  indebted,"  which 
was  the  form  of  the  common-law  recogni- 
sance. "There  is  no  difference  In  the  condi- 
tion  of  the  obligations  in  a  recognizance 


that  a  party  acknowledges  that  he  is  'held 
and  firmly  bound'  to  pay  and  that  he  'owes 
and  is  indebted.'"  Shattuck  v.  People,  5 
111.  (4  Scam.)  477,  478. 

H£IiD  A8  8ECU11ITY. 

Gen.  St  c.  118,  i  27,  providing  that  a 
creditor  may  surrender  premises  held  as 
security  for  his  debt  on  the  insolvency  of 
his  debtor  and  be  admitted  as  a  creditor 
for  the  amount  of  his  debt,  does  not  include 
property  levied  on  under  execution  and  set 
off  to  the  creditor,  and  which  is  received  by 
him  in  full  satisfaction  of  the  judgment; 
and  hence  such  creditor  cannot  surrender 
such  property,  and  be  admitted  as  a  creditor 
on  the  insolvency  of  his  debtor.  Wareham 
Sav.  Bank  v.  Vaughan,  138  Mass.  584,  585. 

HELD  BT  OONTBACT. 

A  party  in  possession  of  real  estate  un- 
der a  contract  of  purchase,  and  who  had  paid 
only  part  of  the  purchase  money,  made  ap- 
plication for  a  fire  insurance,  and  in  answer 
to  the  question,  "Incumbrance — ^is  there  any 
on  property?"  he  answered,  "Held  by  con- 
tract" Held,  that  the  answer  amounted  to 
a  statement  that  the  property  was  held  by 
contract  of  purchase,  merely  subject  to  a 
lien  in  favor  of  the  vendor  for  the  purchase 
money.  Lorillard  Fire  Ins.  Co.  v.  McOul 
loch,  21  Ohio  St  176,  179,  8  Am.  Rep.  52. 

HELD  £Er  TB1J8T. 

The  words  "held  in  trust,"  applied  to 
insured  goods,  mean  goods  with  which  the 
assured  is  intrusted,  not  goods  held  in  trust 
in  tbe  strict  technical  sense,  so  held  that 
there  was  only  an  equitable  obligation  in 
the  assured  enforceable  by  a  subpcena  in 
chancery,  but  goods  with  which  the  insured 
was  intrusted  in  the  ordinary  sense  of  the 
word.  Hough  v.  People's  Fire  Ins.  Co.,  36 
Md.  898,  432;  Lucas  v.  Liverpool  &  London 
&  Globe  Ins.  Co.,  23  W.  Ya.  258,  277,  48 
Am.  Rep.  383;  Waters  v.  Monarch  Fire  & 
Life  Assur.  Co.,  5  El.  &  Bl.  870,  880. 

A  fire  insurance  risk  taken  on  property 
held  in  trust  by  those  insured  refers  to  that 
property  of  which  the  insured  bad  the  care 
and  custody  intrusted  to  them  as  represen- 
tatives of  others,  and  for  which  they  were 
responsible  to  the  owner.  Waring  v.  Indem- 
nity Fire  Ins.  Co.,  46  N.  T.  606,  610,  6  Am. 
Rep.  146;  Roberts  v.  Firemen's  Ins.  Co., 
30  Atl.  450,  451,  165  Pa.  55,  61,  44  Am.  St 
Rep.  642;  Beldelman  v.  Powell,  10  Mo.  App. 
280,  282;  Southern  Cold  Storage  &  Produce 
Co.  V.  A.  F.  Dechman  &  Co.  (Tex.)  78  S.  W. 
545,   54a 

The  term  "merchandise  held  in  trust" 
in  a  fire  policy  taken  out  by  a  warehouseman 
on  merchandise  held  in  trust  is  to  be  under- 
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stood  In  its  mercantile  sense  as  meaning 
goods  intrusted  to  the  warebouseman  for 
keeping..  Home  Ins.  Oo.  of  New  York  v. 
Baltimore  Warehouse  Co.,  93' U.  S.  627,  543, 
23  L.  Ed.  868;  Lucas  v.  Liverpool  &  London 
&  Globe  Ins.  Co..  23  W.  Va.  258,  277,  48  Am. 
Rep.  383. 

Though  the  phrase  "held  in  trust,"  as 
used  in  a  Are  insurance  policy  to  designate 
goods  covered  by  the  policy,  does  not  signify 
a  technical  trust,  but  has  a  broad  meaning, 
and  will  include  property  in  the  custody  of  a 
bailee  or  mere  agent,  yet  its  use  will  not  ren- 
der of  no  effect  a  phrase  in  the  policy  that 
it  should  be  void  in  case  the  property  should 
become  incumbered  with  a  chattel  mort- 
gage. First  Nat  Bank  of  Devil's  Lake  v. 
American  Oent  Ins.  Co.  of  St  Louis,  60  N. 
W.  345,  346,  58  Minn.  492. 

An  insurance  effected  by  a  commission 
merchant  was  on  goods  as  well  as  the  prop- 
erty of  the  assured  as  held  by  them  "in 
trust  or  on  commission."  Held,  that  the 
language  "held  by  them  in  trust  or  on  com- 
mission" covered  the  whole  value  of  the 
property,  and  not  merely  the  interest  of  the 
party  effecting  the  insurance.  De  Forest 
V  Fulton  Fire  Ins.  Co.,  1  N.  Y.  Super.  Ct 
(1  Hall)  94,  131 ;  Home  Ins.  Co.  of  New  York 
V.  Baltimore  Warehouse  Co.,  93  U.  8.  627,  543, 
23  L.  Ed.  868. 

Where  a  commission  merchant  took  out 
policies  of  insurance  on  goods  held  by  him 
on  commission,  the  phrase  "held  In  trust 
or  on  commission"  in  the  policies  referred 
to  goods  with  the  care  of  which  the  commis- 
sion merchant  was  intrusted,  and  not  a 
trust  in  the  technical  sense  enforceable  In 
equity.  Ferguson  v.  Pekln  Plow  Co.,  42 
S.   W.  711,  712.  141  Mo.  161. 

Under  a  statute  enacting  that  all  per- 
sonal estate  held  in  trust  by  an  executor,  ad- 
ministrator, agent,  or  trustee  shall  be  as- 
sessed in  the  town  where  such  executor,  etc., 
resides,  it  is  held  that  the  phrase  "held  in 
trust'*  includes  all  property  which  is  situated 
permanently  within  the  state  under  the  con- 
trol, management,  and  direction  of  any  per- 
son to  be  held  for  the  benefit  and  use  of 
some  other  person;  or,  in  other  words,  that 
it  is  not  limited  to  cases  of  strict  legal  trusts. 
CaUin  V.  Hull,  21  Vt  152,  157. 

A  policy  of  insurance  taken  out  by  a 
dealer  in  pianos  and  other  musical  instru- 
ments, describing  the  goods  insured  as  "his 
own,  or  held  in  trust,"  prima  facie  includes 
and  covers  a  piano  left  with  him  for  sale; 
and  in  case  of  loss,  where  the  goods  owned 
by  the  dealer  exceeded  in  value  the  amount 
of  the  policy,  the  owner  of  such  piano  was 
entitled  to  receive  a  pro  rata  share  of  the 
insurance  money  collected,  although  no  re- 
quest had  been  made  to  the  dealer  to  in- 
sure such  piano.  Snow  y.  Carr,  61  Ala.  863, 
368»  32  Am.  Rep.  3. 


Where  an  insurance  policy  stated  that:  It 
covered  cotton  owned  by  the  insured  or  held 
by  it  in  trust  or  on  commission,  it  was 
held  that  the  words  "held,  in  trust"  could 
not  proiferly  be  limited  to  a  holding  in  tmst 
merely  for  an  absolute  owner,  when  it  clear- 
ly appeared  that  other  parties  liad  an  in- 
surable interest  in  cotton  placed  in  the  hands 
of  insured  to  be  compressed,  and  that  there 
was  a  standing  agreement  between  the  own- 
ers and  the  insured  that  the  latter  should 
carry  Insurance.  California  Ins.  Co.  v.  Union 
Compress  Co.,  10  Sup.  Ct  365,  369,  133  U.  S. 
387,  33  L.  Ed.  730. 

HELD  OPEH . 

Under  Sanb.  &  B.  Ann.  St  f  2576,  pro- 
viding that  no  court  shall  be  held  open  on  a 
legal  holiday,  the  act  of  adjourning  a  cause 
to  another  day  is  an  act  of  holding  open. 
Milwaukee  Harvester  Co.  v.  Teasdale,  64  N. 
W.  422,  423,  91  Wis.  69. 

Where  a  court  orders  that  the  court  will 
be  held  open  until  a  certain  day,  it  does  not 
constitute  an  adjournment  to  such  a  day, 
but  is  merely  that  the  adjournment  is  to  a 
time  to  be  fixed  in  the  future,  according  to 
exigencies  of  business.  East  Tennessee  Iron 
&  Coal  Co.  V.  Wiggin  (U.  S.)  15  0.  C.  A.  510, 
68  Fed.  446;  Harrison  v.  German- American 
Fire  Ins.  Co.  (U.  S.)  90  Fed.  758,  762;  State  T. 
McBain  (Wis.)  78  N.  W.  602,  603. 

"Held  open,"  as  used  in  the  record  of  a 
Justice  of  the  peace  that  the  case  is  held 
open,  does  not  mean  that  the  cause  should 
stand  open  without  any  limitation,  or  for  a 
longer  time  than  the  Justice  could  have  then 
adjourned  it  State  y.  Bruce,  84  AtL  701, 
702,  68  Vt  183. 

HELEN. 

"Helen**"  Is  not  commonly  used  as  the 
same  as  *'Ellen,"  nor  is  it  an  abbreviation 
or  corruption  of  Ellen.  The  names  have 
been  known  and  generally  recognized  as  dif- 
ferent and  distinct  Thomas  t.  Desney,  lo 
N.  W.  315,  316,  57  Iowa,  58. 

HELP. 

When  the  word  "help"  is  used  in  a  con- 
tract by  which  plaintiff  is  to  help  defendant 
to  effect  the  sale  of  certain  lands  for  a  cer- 
tain consideration,  and  plaintiff  renders  the 
services  required  of  him,  and  both  parties, 
in  their  pleadings,  construe  the  agreement 
to  mean  that  plaintiff  should  use  his  best 
efforts  to  bring  about  the  sale,  parol  evidence 
is  not  admissible  to  explain  the  meaning  of 
the  word  "help."  Hooker  t.  Hyde,  21  N.  W. 
52,  54,  61  Wis.  204. 

"Help,"  as  used  in  a  contract  whereby 
one  of  the  parties  agreed  *to  find  help"  for 


HBLPEB 


8276 


HIDNCBFOBWABD 


the  removing  of  pianos,  means  only  snch 
manual  labor  as  might  be  reasonably  needed 
in  order  to  accomplish  the  work  of  removal. 
It  does  not  bind  the  party  to  pay  for  the 
ose  of  an  apparatus  famished  by  the  other 
party  to  the  agreement  which  considerably 
facilitated  the  work  of  removaL  Ladd  t. 
Patten,  66  M&  97,  0& 


''Helper,"  as  used  to  define  the  occupa- 
tion of  a  person  employed  in  the  carding 
room  of  a  wool  factory,  is  a  person  whose 
duty  it  was  to  insert  the  ends  of  woolen 
strands  in  the  proper  feed  spaces  in  the  feed 
board  in  front  of  the  creel,  to  substitute  full 
spools  on  the  creel  for  those  which  have 
been  run  off  empty,  and  to  take  off  the  full 
spools  of  carded  wool  at  the  back  of  the  ma- 
chine, and  replace  them  with  empty  ones. 
Truntle  v.  North  Star  Woollen-Mill  CJo.,  58 
N.  W.  832,  833,  67  Minn.  52. 

The  term  "servants  and  helpers,'*  in  a 
statute  preferring  the  claims  of  servant  girls 
at  hotels,  boarding  houses,  restaurants,  etc., 
or  other  servants  and  helpers  in  and  about 
said  house  of  entertainment,  includes  a  clerk 
or  bartender  in  a  hotel.  Weaver  v.  Wheaton, 
2  Pa.  Go.  Ct  B.  428»  430. 

HEM. 

"Hemmed  handkerchiefs,**  as  used  in 
Customs  Act  March  3,  1883,  c.  121,  f  1, 
Schedule  I  (22  Stat  505),  assessing  a  duty 
of  40  per  cent  ad  valorem  on  "cotton  laces, 
embroideries,  insertings,  trimmings,  lace  cur- 
tains, cotton  damask,  hemmed  handkerchiefs, 
and  cotton  velvet,"  should  be  construed  as  a 
denominative  and  commercial  term,  meaning 
those  having  an  ornamented  and  more  ex- 
tensive hem,  and  not  as  a  descriptive  term, 
so  as  to  include  hemstitched  cotton  handker- 
chiefs, known  as  such  in  trade  and  com- 
merce, which  merely  have  a  plain  cheap  hem 
to  prevent  raveling.  In  re  H.  P.  Glaflin  Co. 
(U.  S.)  52  Fed,  121,  123,  2  C.  a  A.  647. 

HEICSTITCHED. 

"Hemstitched  and  embroidered,*'  as  used 
in  Act  Oct  1,  1890,  par.  373,  relating  to  the 
duties  on  "hemstitched  and  embroidered" 
handkerchiefs,  do  not  apply  to  hemstitched 
handkerchiefs  composed  of  cotton  or  other 
vegetable  fiber,  and  embroidered  with  only 
an  initial  letter.  United  States  v.  Harden  (U. 
S.)  68  Fed.  182,  183,  15  C.  C.  A.  358. 


HEMIPLEGY. 

Hemiplegy  is  paralysis  of  one-half  of 
the  body.  It  is  a  brain  disease,  usually 
<*aased  by  a  tumor  pressing  upon  the  brain. 


It  may  be  produced  by  a  blow  or  anything 
that  causes  an  undue  pressure  on  the  brain. 
The  disease  may  be  either  complete  or  in- 
complete. When  it  iB  complete,  one-half  of 
the  body  is  paralysed;  when  incomplete, 
one-half  of  the  body  is  only  partially  paralyz- 
ed. If  the  disease  comes  on  quickly,  it  is 
called  "quick  hemiplegy.'*  If  it  comes  on 
gradually,  it  is  called  "chronic*'  Quick  hem- 
iplegy is  more  apt  to  affect  the  mental  fa- 
culties than  chronic.  Where,  however,  hemi- 
plegy is  complete,  the  mental  faculties  are 
generally  much  impaired.  Baughman  v. 
Baughman,  4  Pac.  1003,  1005,  32  Kan.  538. 

HEN. 

The  abbreviation  "Hen.**  is  nnlversally 
admitted  to  represent  Henry.  Hen.  is. not, 
strictly  speaking,  a  name,  as  Henry  is^  but 
the  fact  is  that  the  letters  Hen.  are  an  ab- 
breviation for  Henry.  People  v.  Ferguson 
(N.  Y.)  8  Cowen,  102, 107. 

HENCE. 

See  **Qo  Hence.** 

'*Hence*'  is  sometimes  the  equivalent  of 
"so.**    Clem  V.  SUte,  83  Ind.  418,  431. 

The  expression  "hence  in  this  case,"  in 
an  instruction,  is  the  equivalent  of  "there- 
fore,'' and  must  have  been  so  understood  by 
the  Jury,  and  not  as  given  in  Webster,  as 
"from  tbiB  cause  or  reason;  as  an  inference 
or  deduction.**  Alexander  v.  People,  96  IlL 
06,  lOL 

HENCEFORTH. 

"Henceforth,**  as  used  in  a  bond  on  con- 
dition that  if  the  receiver  should  henceforth 
faithfully  discharge  the  duties  of  his  trust 
as  such  receiver,  the  obligation  should  be 
void.  Is  a  word  of  futurity,  and  upon  the 
face  of  the  bond  there  could  be  based  no  lia- 
bility fbr  the  past  failure  of  the  trustee  to 
discharge  his  duties  under  the  trust  Thom- 
son V.  Am.  Surety  Co.  of  New  York,  62  N.  B. 
1073,  1074,  170  N.  Y.  109. 

"Henceforth,"  as  used  in  a  lease  bear- 
ing date  of  the  26th  of  May,  and  reciting  that 
the  lessee  Is  to  hold  for  three  years  from 
henceforth,  the  lease  not  being  delivered  un- 
til the  20th  of  June,  refers  to  the  date  of 
delivery,  and  not  to  the  date  of  the  lease,  as 
the  lease  is  of  no  effect  until  delivered. 
United  States  v.  Le  Baron  (U.  S.)  60  U.  S. 
(10  How.)  73,  75,  15  L.  Ed.  525  (citing  and 
approving  Clayton's  Case,  6  Coke,  1). 

HENCEFORWARD. 

"Henceforward,"  as  used  in  a  resolve 
providing  for  the  taxation  of  tenants  or  land. 
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does  not  necessarily  convey  the  Idea  of  per- 
petuity. It  means  no  more  than  ''hereafter/' 
which  may  Import  a  permanent  or  a  tem- 
porary arrangement,  according  to  the  general 
tenor  of  the  Instrument  and  the  nature  of 
the  subject-matter  about  which  it  is  used. 
Opinion  of  Chief  Justlceb  24  Mass.  (7  Pick.) 
125»  128»  note. 

HENCHMAN. 

A  "henchman"  is  not,  according  to  the 
ordinary  meaning  of  the  word,  a  policeman. 
The  word  signifies  servant,  page,  or  hanger- 
on.  Hence,  In  a  newspaper  article,  which 
states:  "We  have  been  informed  that  it  is 
the  Intention  of  the  Democratic  bosses  to 
renew  the  monkey  business  again  at  the 
polls  in  Snowhlll  district  at  the  next  elec- 
tion. We  have  also  been  Informed  that  the 
Democratic  henchmen  who  participated  in 
this  business  at  the  last  election  received 
their  authority  for  so  doing  from  the  mayor. 
♦  ♦  ♦  The  mayor  is  clothed  by  the  charter 
with  extraordinary  powers,  and  can,  in  the 
least  outbreak  of  violence  which  may  be  prob- 
ably provoked,  appoint  and  arm  any  number 
of  special  policemen  of  his  own  selection,  and 
prescribe  their  duties.  These  policemen,  as 
they  did  at  the  last  election,  can  go  around 
the  polls,  and  by  threats  and  menaces  intimi- 
date and  terrorize  the  voters,  and  drive 
them  away" — does  not  authorize  an  Innuendo 
in  an  indictment  for  libel  for  publishing  such 
an  article  to  the  effect  that  by  the  word 
"henchmen"  was  meant  special  policemen 
so  appointed.  Barnes  v.  State,  41  Atl.  781, 
783,  88  Md.  847. 

HER. 

The  word  "her,"  applied  to  a  person  des- 
ignated by  proper  names,  which  are  uni- 
versally applied  to  females  only,  indicates 
that  the  person  referred  to  is  a  femala 
Taylor  y.  Conmionwealth  (Va.)  20  Grat  825, 
828. 

The  use  of  the  personal  pronoun  "her" 
in  an  indictment  charging  that  the  defend- 
ant did  against  her  consent  carnally  know 
J.  J.  is  sufiident  to  charge  that  the  assault 
was  committed  on  a  female.  Warner  v. 
State,  17  S.  W.  6,  7,  64  Ark.  660;  Battie  v. 
State,  4  Tex.  App.  595,  596,  80  Am.  Rep.  169; 
State  V.  Farmer.  26  N.  C.  224,  225;  State  v. 
Goings,  20  N.  C.  289,  290. 

HEB  OHIIiDBEN. 

The  words  "her  children,"  'H)ur  cMl- 
dren,"  and  "my  children,"  used  by  a  testator 
in  making  devises  or  bequests  to  his  wife 
and  his  children,  mean  substantially  the 
same,  and  constitute  no  ground  for  any  dis- 
tinction, or  a  dliferent  construction  of  the 


gift  than  the  usual  acceptation  of  the  term 
"children."  Vaughan  v.  Vaughan's  Bx'x,  83 
S.  B.  003,  606,  97  Va.  822. 

HEB  BEAI.  ESTATE.  i 

The  phrase  ''her  real  estate^**  in  Rev.  St. 
1894,  i  1054,  Rev.   St   1881,  I  1043,  wUcb      I 
provides  that  "a  divorce  granted  for   mlA-      j 
conduct  of  the  husband  shall  entitle  the  ^If  e 
to  the  same  rights,  so  far  as  her  real  es- 
tate is  concerned,  that  she  would  have  been      j 
entitled  to  by  his  death,"  means  the  sepa- 
rate real  estate  of  the  wife,  and  has  no  ref-       I 
erence  to  her  husband's  real  estate.    Fletcber 
Y.  Monroe,  43  N.  B.  1053,  1054,  145  Ind.  sa. 

HEB  USE. 

A  will  directing  the  trustees  to  pay  to  a 
certain  person  such  pait  of  the  net  income 
of  the  trust  property  as  she  *'shall  desire 
for  her  use,"  should  be  interpreted  literally 
so  as  to  include,  besides  what  she  may  desire 
for  merely  personal  uses,  what  she  may  de- 
sire to  maintain  or  help  maintain  her  fina- 
lly and  household  and  to  keep  up  her  house 
In  a  style  corresponding  with  the  means  be- 
queathed to  her.  She  cannot  apply  the  in- 
come to  uses  foreign  to  herself;  as,  for  in- 
stance, to  lend  or  give  it  to  another  for  his 
or  her  use,  liot  likewise  her  own.  Greene  v. 
Smith,  19  Atl  1081,  1082,  17  R.  I.  28. 


The  use  of  "^hers"  in  a  will  giving  and 
bequeathing  to  testator's  wife  the  horses  and 
farm,  with  all  their  appurtenances,  and,  aft- 
er such  horses,  cattle,  and  other  articles  were 
sold  for  the  payment  of  debts,  the  balance 
of  such  stock,  cattle,  and  all  other  articles 
should  be  hers,  should  be  construed  as  de 
noting  the  idea  of  entire  possession  or  own- 
ership. Blyton  Land  Co.  v.  McElrath  (U.  8.)- 
53  Fed.  763,  766,  8  C.  C.  A.  649. 

HERBAGE. 

Jacob,  in  his  dictionary,  says:  "^lerbage 
is  the  green  pasture  and  fruit  of  earth  pro- 
vided by  nature  for  the  food  or  bite  of  cat> 
tie.  It  is  apparent  from  several  passages  in 
Brocton,  that  the  word  'herbage*  in  his  day 
meant  feed  for  cattle  in  fields  and  pastures, 
and  nothing  more.  Acorns,  chestnuts,  beech 
nuts,  and  the  like  are  said  by  him  not  to  be 
herbage."  A  prescriptive  right  to  enter  upon 
land  and  take  herbage  does  not  Justify  the 
cutting  of  grass,  the  digging  of  potatoes,  or 
the  gathering  of  apples.  Simpson  v.  Coe, 
4  N.  H.  801,  802. 

HERD. 

"Herd"  is  defined  by  Webster  as  a  num- 
ber of  beasts  assembled  together,  and  '^um- 
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IMT^  as  a  collection  of  IndiTlduals.    Brim  t.  |  App.  538,  58  N.  B.  748;    Allen  t.  Holllngs- 
Jones*  46  Pac  862,  854,  18  Utah,  440.  liead,  156  Ind.  178,  57  N.  B.  917). 

''Herd,"  as  used  in  a  complaint  that 
defendant  unlawfully  and  willfully  herded, 
and  permitted  to  have  herded,  sheep  on  the 
land  of  plaintiff,  is  not  commensurate  with 
purposely  driving  and  intentionally  retain- 
ing stock  upon  particular  premises,  but  rath- 
er that  defendant  suffered  his  sheep  to  range 
or  grace  and  pasture  on  the  land.  Fry  t. 
Hubuer,  57  Pac  420,  421,  85  Or.  184. 


Oen.  St  i  1705t  provided  that  any  farm- 
er, ranchman,  or  herder  of  cattle,  or  any 
tavern  keeper  or  livery  stable  keeper  to 
whom  any  horses,  cattle,  etc.,  should  be  in- 
trusted for  the  purpose  of  feeding,  herding, 
pasturing,  etc,  should  have  a  lien  thereon 
for  their  services.  It  was  held  that  the 
word  "herder,"  being  used  in  connection  with 
the  other  words  indicating  occupations  in 
which  the  possession  and.  control  were  trans- 
ferred to  the  party  feeding,  herding,  etc., 
the  cattle,  did  not  apply  to  one  who  for 
wages  herded  cattle,  the  possession  and  con- 
trol of  which  remained  in  the  owner.  Hook- 
er T.  McAllister,  40  Pac  617,  618»  12  Wash. 
40. 

''Herders,'*  as  used  in  Rev.  St  f  848, 
which  provides  that  any  ranchman,  farmer, 
agistor,  or  herder  of  cattle  to  whom  any 
horses,  mules,  cattle,  etc.,  shall  be  intrusted 
and  a  contract  for  their  keeping  be  entered 
into  between  the  parties  for  the  purpose  of 
feeding,  etc,  shall  have  a  lien  on  such  horses, 
etc,  for  the  amount  that  may  be  dUe  for  such 
feeding,  etc,  includes  only  those  to  whom  the 
cattle,  horses,  etc,  are  intrusted  under  a 
contract  between  the  parties  for  their  keep- 
ing. It  would  not  include  persons  employed 
by  tbe  month  to  drive  or  herd  cattle.  Un- 
derwood V.  Birdsell,  9  Pac  922;  928,  6  Mont 
142. 

"Herder,"  as  used  in  the  article  relating 
to  domestic  animals,  means  every  person  hav- 
ing charge  or  control  of  any  herd  of  neat 
cattle,  horses  or  mules,  numbering  Ave  or 
more,  or  any  flock  of  sheep  numbering  twen- 
ty-five or  more,  as  owner,  agent,  or  employ^, 
while  subsisting  on  any  public  or  other  range 
of  land  to  which  he  has  no  right  of  posses- 
iBion,  whether  personally  present  with  such 
berd  or  not    Rev.  Codes  N.  D.  1S99,  S  1544a. 

HERE  INSERT. 

The  words  "here  insert"  in  a  bill  of  ex- 
ceptions do  not  make  the  matter  referred  to 
a  part  of  the  bill,  though  it  is  set  out  in  an- 
other part  of  the  transcript  Midland  Ry. 
Co.  V.  Trissal,  86  N.  B.  543,  545,  80  Ind. 
App.  77  (citing  Brown  y.  Langner,  25  Ind. 
4WDS.ftP.— 20 


HEREAFTER. 

The  terms  "now"  and  **hereafter"  sig- 
nify time  present  and  to  come,  and  from 
the  period  at  which  they  are  used.  Chapman 
V.  Holmes'  Bz'rs,  10  N.  J.  Law  (6  Halst) 
20,  26. 

From  1839  to  1879  there  Were  sUtutes 
in  Arkansas  providing  that  suits  by  and 
against  counties  might  be  brought  in  the  cir- 
cuit court,  and  the  manner  of  bringing  and 
attacking  them.  The  act  of  February  27, 
1870,  provided  that  ''hereafter"  a  different 
proceeding  should  obtain.  It  was  obvious- 
ly the  intent  of  the  Legislature,  by  the  use 
of  the  word  "hereafter,"  to  make  the  act 
purely  prospective,  and  with  a  saving  to 
suits  pending.  This  being  so,  the  county, 
having  brought  a  suit  in  the  proper  court  be- 
fore the  passage  of  the  act  had  a  right  to 
a  final  hearing  in  that  court  Nevada  Coun- 
ty V.  Hicks,  8  S.  W.  524,  528,  48  Arte.  516, 
520. 

''Hereafter,"  as  used  in  Acts  1896.  p. 
248,  S  7,  imposing  new  restrictions  on  the 
liquor  trafiac,  and  providing  for  the  enforce- 
ment of  the  act  in  all  towns  and  cities  ic 
which  a  saloon  may  hereafter  be  located, 
cannot  be  construed  as  showing  tliat  the  act 
does  not  apply  to  saloons  in  existence  when 
it  took  effect  Nelson  t.  State,  46  N.  B. 
941,  943,  17  Ind.  App.  408. 

The  phrase  "Judgment  hereafter  render- 
ed," in  St  1895,  c  75,  providing  that  inter- 
est shall  be  included  "^n  every  judgment 
which  shall  be  hereafter  rendered  for  the 
amount  of  an  abatement  of  taxes  made  un- 
der" St  1890,  c.  127,  applies  to  every  such 
Judgment  rendered  after  the  passage  of  the 
act  though  the  petitions  were  filed  before 
that  date.  Tremont  &  S.  Mills  v.  City  of 
Lowell,  42  N.  B.  1184,  1135,  165  Mass.  265. 

As  ezpresaiTe  of  durattoa. 

In  a  contract  providing  that  a  name  of  a 
certain  person  could  be  used  upon  and  as 
descriptive  of  any  soap  or  blacking  the 
other  parties  to  the  contract  may  hereafter 
make,  **hereafter"  cannot  be  construed  as 
indicating  a  grant  in  perpetuity.  The  word 
"hereafter,"  used  as  an  adverb,  does  not 
necessarily  refer  to  unlimited  time.  Like 
the  word  "after,"  it  is  not  used  in  conunon 
parlance  for  such  purpose ;  it  is  not  a  syno- 
nym, for  "forever";  it  rather  indicates  the 
direction  in  time,  merely,  to  which  the  eon- 
text  refers,  and  is  limited  by  it  The  dura- 
tion of  the  hereafter  is  usually  expressed 
by  some  other  word,  or  is  inferred  from  the 
context  In  fact  the  mind  does  not  rest 
satisfied  with  the  use  of  the  word  "hereaft- 
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er"  in  such  a  case,  but  naturally  inquires 
and  expects  to  hear  in  addition  how  long  the 
hereafter  is  to  last  Dobbins  v.  Cragin,  23 
AtL  172,  176,  50  N.  J.  Eq.  (5  Dick.)  640. 

Const  1877  declares  that  homestead  ex- 
emptions, etc.,  which  have  been  heretofore 
set  apart  by  virtue  of  the  Ck)nstitution,  laws, 
etc.,  or  which  may  be  hereafter  set  apart  at 
any  time,  shall  be  and  remain  valid  as 
against  all  debts  and  liabilities  existing  at 
the  time  of  tbe  adoption  of  the  Constitution 
to  the  same  extent  that  they  would  have 
been  had  the  Constitution  of  1868  not  been 
revised.  Held,  that  the  word  "hereafter" 
does  not  mark  a  period  ending  with  the  ac- 
tual substitution  of  the  new  Constitution  for 
the  old,  but  an  undetermlnate  duration  be- 
ginning with  that  substitution;  and  hence, 
where  a  widow  of  a  debtor,  who  died  in  1877, 
prior  to  the  ratification  of  the  Constitution 
of  1877,  applied  in  1878  for  a  homestead,  the 
homestead  provision  in  the  prior  Constitu- 
tion was  applicable  to  her  petition.  Qerding 
T.  Beall,  63  Oa.  561,  662. 

In  Laws  1854,  c.  402,  i  1,  giving  a  lien 
for  labor  and  materials  furnished  hereafter, 
which  is  retained  in  the  section  as  amended 
by  Laws  1869,  c.  558,  "hereafter"  continues 
to  speak  from  the  time  of  the  passage  of 
the  act  of  1854,  and  applies  to  and  Includes 
all  labor  and  material  after  that  time. 
Moore  v.  Mausert,  49  N.  T.  332,  335. 

As  relating  to  adoption  of  Constitution. 

The  word  "hereafter"  in  a  constitutional 
provision  that  no  county,  city,  school  dis- 
trict or  municipal  corporation,  except  in  cas- 
es where  such  corporations  have  already  au- 
thorized their  bonds  to  be  issued,  shall  here- 
after l>e  allowed  to  become  indebted,  etc., 
has  reference  to  the  time  of  the  adoption  of 
the  Constitution.  List  v.  City  of  Wheeling, 
7  W.  Va.  501,  522. 

As  relating  to  execution  of  power  of  at- 
torney. 

A  power  of  attorney  authorizing  the  en- 
try of  the  appearance  of  the  grantor  of  the 
power  in  term  time  or  in  vacation  "at  any 
time  hereafter"  to  file  a  cognovit  and  con- 
fess judgment  etc.,  means  at  any  time  after 
the  power  was  executed,  confining  it  to  no 
day  or  time  except  after  tbe  execution  of 
the  power ;  and  hence  such  appearance  could 
be  entered  on  the  day  that  the  warrant  of 
attorney  was  executed.  Thomas  t.  Mueller, 
106  111.  36,  43. 

As  relating  to   taking   effeot   of  ordi- 
Aoe. 


"Hereafter,**  as  used  in  a  city  ordinance 
passed  on  August  7th,  expressly  to  take  effect 
on  August  17th,  which  provides  that  the  city 
coundl  may  at  any  time  hereafter  by  resolu- 
tion direct  and  provide  for  guttering  any 
of  the  streets  of  said  dty,  means  after  the 


passage  of  the  ordinance ;  and  hence  a  reso- 
lution for  guttering  may  be  passed  before 
the  ordinance  goes  into  effect  Kendig  t. 
Knight,  14  N.  W.  78,  60  Iowa,  29. 

As  relating  to  taking  effeot*  of  statnto. 

Rev.  St  f  1210d,  as  amended  by  Laws 
1882,  c.  50,  provides  that  every  action  or 
proceeding  for  the  recovery  of  lands  hereto- 
fore sold  or  which  may  hereafter  be  sold  for 
the  nonpayment  of  taxes  heretofore  levied 
shall  be  commenced  within  nine  months  aft- 
er the  recording  of  the  tax  deed,  and  not 
thereafter,  provided  that  in  the  case  of  tax 
deeds  issued  prior  to  the  25th  day  of  March, 
1878,  the  action,  if  not  then  barred,  must 
be  brought  within  nine  months  from  that 
day,  and  not  thereafter.  Held,  that  though 
the  word  "heretofore,"  where  it  occurs  in  any 
statute,  is  construed  ordinarily  to  mean  any 
time  previous  to  the  day  such  statute  takes 
effect,  and  the  word  "hereafter"  to  mean  the 
time  after  the  statute  containing  the  word 
takes  effect  to  construe  these  words  in  the 
law  of  1882  would  be  inconsistent  with  the 
manifest  intent  of  the  Legislature  in  enact- 
ing it  The  words  "heretofore"  and  "here- 
after" relate  rather  to  a  time  prior  to  the 
taking  effect  of  section  1210d,  and  not  to  the 
time  prior  to  the  taking  effect  of  the  act  of 
1882.  It  would  be  stupid  and  absurd  to  pro- 
vide in  a  law  which  took  effect  in  1882 
that  an  action  to  recover  lands  sold  for  tax- 
es where  the  tax  deed  was  issued  prior  to 
March  25,  1878.  must  be  brought  within  nine 
months  from  that  day,  and  not  thereafter, 
for  the  nine-months  limitation  would  have 
expired  more  than  three  months  before  tbe 
new  law  went  Into  operation.  Gilkey  v. 
Cook,  18  N.  W.  639,  641,  60  Wis.  133. 

"Hereafter,"  as  used  in  Act  Feb.  25,  1858, 
which  provides  that  hereafter  no  mortgage 
of  real  estate  shall  be  foreclosed  in  any  other 
manner  than  by  a  civil  action  in  the  proper 
courts,  etc.,  refers  to  the  date  of  the  taking 
effect  of  tbe  act  ^^^  not  to  the  date  of  its 
passage  or  approval.  Thatcher  t.  Haun,  12 
Iowa,  303,  311. 

Act  1882,  relating  to  taxation  for  high- 
way purposes,  authorizes  the  establishment 
of  borough  commissions  by  townships  or 
parts  of  townships  at  their  option,  which 
shall  control  and  regulate  highways,  inclod- 
ing  assessments  and  disbursements  therefor. 
Section  10  provides  that  the  taxes  which 
shall  be  hereafter  assessed  and  collected, 
etc,  for  rents,  or  for  the  improvement  or 
repair  of  the  roads,  etc.,  shall  not  be  ap- 
plied to  the  roads  without  the  boundaries 
of  the  borough  from  which  the  taxes  were 
collected,  but  that  the  assessor  and  collector 
of  the  township  shall  hereafter  assess  and 
collect  upon  and  from  the  taxable  Inhabitants 
of  the  borough,  etc.,  the  road  tax  which  shall 
have  been  ordered  to  be  raised  at  the  pre- 
vious annual  township  election  in  the  uune 
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iiuuiner  as  the  same  has  been  heretofore  as- 
sessed, leyjed,  and  collected.  Held,  that  the 
words  "hereafter*'  and  "heretofore,"  as  used 
in  such  section,  did  not  refer  to  the  date  of 
the  enactment  of  the  statute,  but  to  the  time 
when  the  act  became  effective  by  the  adoption 
of  its  terms  in  the  several  townships  or 
parts  of  townships  that  elect  to  establish 
borough  commissions.  Ck)mml8sloners  of 
Matawan  v.  Homer,  5  Ati.  807,  810,  48  N.  J. 
liaw  (19  Vroom)  441. 

In  Code  1851,  I  1672,  which  was  passed 
February  6,  1851,  but  did  not  take  effect 
until  July  1,  1851,  fixing  the  period  to  be 
hereafter  allowed  for  tbe  commencement  of 
actions,  the  word  "hereafter"  had  reference 
to  the  date  when  the  Ck>de  took  effect,  and 
not  to  the  time  of  its  passage.  Bennett  Y. 
Bevard,  6  Iowa  (6  Clarke)  82,  89. 

The  word  "hereafter,'*  as  used  in  Act 
March  14,  1877,  I  2  (Acts  Sp.  Sesa  1877, 
p.  69),  amending  section  5C1  of  the  Code, 
proYiding  that  appeals  in  all  cases  hereafter 
tried  must  be  taken  within  one  year  from  the 
time  judgment  is  rendered,  while  it  does  not 
import  the  present  time,  has  reference  to  the 
present,  and  denotes  time  after.  Tbe  law 
must  be  construed  to  speak  from  the  time 
it  took  effect,  as  a  will  speaks  from  the  time 
of  the  death  of  the  testator,  and  tbe  word 
"hereafter"  has  reference  to  that  period  of 
time.  Evansville  &  G.  B.  Ck).  t.  Barbee,  59 
Ind.  592,  593. 

Laws  1881,  c  411,  taking  effect  January 
1,  1882,  providing  that  every  county  treas- 
urer hereafter  elected  or  appointed  should 
receive  a  certain  salary,  relates  to  a  treas- 
urer elected  after  that  day.  Erie  County 
Sup'rs  ▼.  Jones,  1  N.  Y.'Bupp.  557,  558^  49 
Hun,  606. 

Whenever  the  word  "hereafter"  occurs 
in  any  statute,  it  shall  be  construed  to  mean 
the  time  after  the  statute  containing  the 
term  shall  take  effect  Civ.  Code  Mont 
1895,  f  4670;  Rev.  St  Mo.  1899,  f  4155;  Rev. 
8t  Wia.  1898,  |  4971;  Code  Iowa  1897,  |  54; 
Uws  N.  Y.  1892.  c  677,  i  9. 

In  the  construction  of  statutes  the  word 
"hereafter"  shall  mean  any  time  after  the 
day  on  which  the  statute  takes  effect 
Hurd's  Rev.  St  111.  1901,  p.  1720,  c.  131,  f  1, 
subd.  17. 

HEREAFTER  ACQUIRED* 

"Hereafter  acquired,"  as  used  In  a  will 
giving  trustees  power  to  retain  all  invest- 
ments, legal  or  otherwise,  and  to  invest  and 
change  Investments  whenever  they  shall 
think  adviBable,  without  being  restricted  to 
what  are  known  as  legal  securities,  and  to 
sell  and  convey  real  estate  now  held  or  here- 
after acquired,  necessarily  implies  the  power 
to  purchase.  In  re  Ingersol's  Estate^  31  AtL 
869,  WQ,  ie7  Pa.  536,  549. 


KERBAFTER  BUHiT. 


Rev.  Code,  c.  235,  S  10,  declares  that  no 
person  shall  take  any  toll  or  other  compensa- 
tion for  grinding  grain  at  any  mill  hereafter 
built,  unless  such  mill  be  established  by  or- 
der of  court,  pursuant  to  the  provisions  of 
law.  Held,  that  the  words  "hereafter  built" 
meant  a  mill  thereafter  constructed  or  estab- 
lished for  the  first  time,  and  hence  a  mill 
which  liad  been  built  and  had  gone  down 
prior  to  the  statute,  and  was  rebuilt  after 
the  passage  of  such  statute,  was  not  within 
it  Webb  V.  Commonwealth  (Ya.)  2  Leigh, 
721,  723. 

HEREBY. 

See  "It  is  Hereby  Agreed." 

In  a  statute  providing  that  if  the  grantee 
in  a  mortgage  shall  fail  to  record  tbe  de- 
feasance he  shall  not  be  entitled  to  or  enjoy 
the  benefits  and  advantages  hereby  ^ven  to 
a  mortgagee,  "hereby"  means  not  that  par- 
ticular section  alone,  but  the  whole  act  of 
which  it  is  a  part.  Essex  County  Nat  Bank 
V.  Harrison,  40  Atl.  209,  210.  57  N.  J.  Eq.  91. 

The  use  of  "hereby"  in  Act  Feb.  18, 
1891,  providing  that  the  office  of  the  Com- 
missioner of  Agriculture  be  hereby  declared 
an  elective  office,  and  that  all  laws  and  parts 
of  laws  in  conflict  with  the  provision  of  the 
act  be,  and  the  same  are  hereby,  repealed, 
adds  no  additional  meaning  to  the  statute, 
and  means  merely  "by  this  act"  or  "by  this 
statute."  Lane  v.  Kolb,  9  South.  873.  877, 
92  Ala.  636. 

A  will  read,  '^The  rest  and  residue  of  my 
other  property  to  be  sold  and  divided  in  four 
equal  parts  among  my  aforesaid  children; 
and  if  any  of  my  daughters  shall  die  with- 
out leaving  children,  their  property  hereby 
given  to  be  divided  into  four  equal  parts," 
etc.  Held,  that  the  words  "hereby  given" 
must  be  regarded  as  referring  to  that  prop- 
erty which  is  directly  disposed  of  under  the 
residuary  clause;  that  "property"  is  char- 
acterized by  the  word  **other,"  which,  when 
used  in  a  residuary  clause,  naturally  excludes 
all  property  the  subject  of  prior  express 
devises  In  the  preceding  parts  of  the  will. 
Renwick  v.  Smith,  11  S.  C.  294,  295,  307. 

"Hereby  acknowledged,"  as  used  in  a  re- 
ceipt, constituted  an  acknowledgment  of  the 
receipt  of  the  sum  named  as  of  the  day 
when  the  receipt  was  made,  and  cannot  be 
construed  as  merely  an  acknowledgment  that 
at  certain  times  in  the  past  the  signer  had 
borrowed  the  sum  named  in  the  receipt 
Custy  V.  Donlan,  34  N.  E.  360,  159  Mass.  245, 
88  Am.  St  Rep.  419. 

As  indicatins  acts  in  praftsenti. 

"Hereby,"  as  used  in  Laws  1889,  e.  51, 
providing  that  a  tax  of  two-fifth«  of  the 
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mill  on  each  dollar  of  tbe  taxable  property 
in  the  state  shall  be  levied,  and  the  pro- 
ceeds of  the  levy  are  hereby  appropriated, 
etc.,  means  an  appropriation  In  prsesenti,  and 
constitntes  an  appropriation  from  the  date 
the  act  took  effect  Evans  v.  McCarthy,  22 
Pac.  631,  42  Kan.  426. 

In  a  will  reciting  that  upon  the  death 
of  the  survivor  of  testatrix's  brother  and 
sister,  and  after  tbe  sale  of  her  real  estate 
as  directed,  she  hereby  gave  and  bequeathed 
a  certain  person,  "hereby"  means  by  her 
presently  speaking  and  operating  gift,  to 
be  enjoyed  upon  the  death  of  the  brother  and 
sister  and  the  sale  of  the  landa  Chambers 
V.  Sharp,  48  Atl.  222,  224,  61  N.  J.  Bq.  253. 

The  words  "there  be  and  hereby  is  grant- 
ed,*' as  used  in  an  act  relating  to  a  grant  of 
lands,  constitute  a  present  grant,  conveying 
title  immediately,  and  do  not  indicate  a 
promise  or  purpose  to  grant  in  future, 
Northern  Pac.  R.  Co.  v.  Majors,  2  Pac.  322, 
5  Mont.  Ill;  United  States  v.  Northern  Pac. 
R.  Co.,  12  Pac.  769.  770,  6  Mont.  351;  Mc- 
Nee  V.  Donahue,  18  Pac.  438,  440,  76  Cal. 
499;  Tubbs  v.  Wilhoit,  14  Pac.  361,  362,  73 
Cal.  61;  McLaughlin  v.  Menottl.  26  Pac.  880, 
881,  89  Cal.  354;  Tarpey  v.  Deseret  Salt  Co., 
17  Pac.  631,  633,  6  Utah,  494;  Francoeur 
V.  Newhouse  (U.  8.)  40  Fed.  618,  620;  North- 
ern Pac.  R.  Co.  V.  Wright  (U.  S.)  64  Fed. 
67,  69,  4  C.  C.  A.  193;  Wright  v.  Roseberry, 
7  Sup.  Ct.  985,  987.  121  U.  S.  488,  30  U  Ed. 
1089;  Schulenberg  v.  Harriman,  88  U.  S.  (21 
Wall.)  44,  22  L.  Ed.  551;  St.  Paul  &  P.  R. 
Co.  V.  Northern  Pac.  Ry.  Co.,  11  Sup.  Ct 
389,  390,  139  U.  S.  1,  35  Sup.  Ct.  77;  Leaven- 
worth. L.  &  G.  R.  Co.  V.  United  States.  92 
U.  S.  733,  735,  23  L.  Ed.  634;  Deseret  Salt 
Co.  v.  Tarpey.  12  Sup.  Ct  158,  161,  142  U.  S. 
241.  35  L.  Ed.  999;  which  title  became  attach- 
ed to  tbe  specific  sections  of  land  upon  the 
filing  of  the  maps  of  tbe  definite  location 
of  the  road,  Deseret  Salt  Co.  v.  Tarpey,  12 
Sup.  Ct  158,  161.  142  U.  S.  241.  35  L.  Ed. 
999;  Wells  v.  Pennington  Co.,  48  N.  W.  305, 
306,  2  S.  D.  1.  39  Am.  St  Rep.  758. 

The  location  of  the  road  and  a  survey  of 
the  lands  are  necessary  to  give  precision  to 
the  grant.  When  that  is  done,  and  the  work 
of  constructing  is  prosecuted  with  due  dili- 
gence, the  company  is  entitled  to  patents  to 
the  land  granted,  and  these  would  take  effect 
as  of  the  date  of  tbe  act  of  Congress  grant- 
ing the  same.  State  v.  Central  Pac.  R.  Co., 
22  Pac.  237,  239,  20  Nev.  372;  Tarpey  v. 
Deseret  Salt  Co.,  17  Pac.  631,  633,  5  Utah, 
494;  Leavenworth,  L.  &  G.  R.  Co.  v.  United 
States,  92  U.  S.  733,  735,  23  L.  Ed.  634. 

HEREDERO. 

A  term  used  in  the  Spanish  law.  "Es- 
liche  says  that  anciently  the  proprietor  of 
any  inheritance  was  so  called,  and  it  still 


preserves  this  signification  in  some  parts. 
He  proceeds  further  to  state  that  this  sig- 
nification comes  to  ns  from  the  Roman  law; 
that  Justinian,  in  his  Institutes,  informs  us 
that  the  expression  *acto  de  heredero*  is  the 
same  as  the  'act  of  the  proprietor,'  giving  as 
a  reason  that  the  ancients  called  heirs  own- 
ers or  masters.  'Veteres  enim  hseredes  pro 
dominis  appellabant'  Upon  which  text  Cny- 
as  observes  that  *heres'  comes  from  'hems' 
— lord  or  OT^ner.  Further,  as  to  this  word, 
he  says  that  he  Is  the  person  who  by  a  tes- 
tamentary disposition  or  by  law  succeeds  to 
the  rights  which  a  deceased  person  held  at 
the  time  of  his  death."  Emeric  y.  Alvarado, 
2  Pac  418,  433,  64  Cal.  528. 

HEREDITAMENT. 

See  ''Corporeal  Hereditamentsr*;  "'Incor- 
poreal  Hereditament** 

The  term  "hereditament"  includes  any- 
thing capable  of  being  inherited,  be  it  cor^ 
poreal.  Incorporeal,  real,  personal,  or  mixed. 
McNabb  v.  Pond  (N.  Y.)  4  Bradf.  Sur.  1,  10 
(citing  3  Kent,  Comm.  401;  Co.  Lltt  6a); 
Owens  V.  Lewis,  46  Ind.  488,  608,  15  Am. 
Rep.  295;  Oskaloosa  Water  Co.  v.  Board  of 
Equalization,  51  N.  W.  18,  19,  84  Iowa,  407, 
15  L.  R.  A.  296;  Ex  parte  L^and  (S.  G.)  1 
Nott  &  Mca  460,  462;  Whitlock  T.  Oreacen, 
21  Atl.  944,  48  N.  J.  Eq.  (8  Dick.)  359;  Can- 
field  V.  Ford  (N.  Y.)  28  Barb.  836,  338;  Canal 
Com*rs  V.  People  (N.  Y.)  5  Wend.  423,  453 
(citing  4  Com.  Dig.  413);  City  of  New  York 
V.  Mabie,  13  N.  Y.  (8  Kern.)  151, 159,  64  Am. 
Dec.  53a 

The  word  "hereditaments'*  is  more  ex- 
tensive in  its  signification  than  "land"  or 
"tenement,"  and  signifies  anything  capable 
of  being  inherited,  and  as  applied  to  realty 
is  divided  into  corporeal  and  IncorporeaL 
Nellls  Y.  Munson,  15  N.  B.  739,  740,  108  N. 
Y.  453. 

A  hereditament  includes  whatever  may 
be  inherited,  and  extends  to  a  movable,  such 
as  an  heirloom,  and  even  to  the  condition 
of  a  bond  which  may  descend  to  a  man  from 
his  ancestors.  Mitchell  v.  Warner,  6  Conn. 
497,  509,  51& 

In  its  ordinary  acceptation  it  is  applied 
to  houses  and  other  buildings;  yet  in  its 
proper  legal  sense  it  signifies  everything  that 
may  be  holden.  It  not  only  Includes  land, 
but  rents  and  other  interests.  Musgrave  t. 
Sherwood  (N.  Y.)  23  Hun,  669,  674,  679,  note. 

A  term  for  years  in  lands  is  not  in  law 
a  tenement  or  a  hereditament  City  of  New 
York  V.  Mabie,  18  N.  Y.  (3  Kern.)  151,  159,  &4 
Am.  Dec.  538. 

The  terms  "tenements"  and  "heredita- 
ments" seem  to  be  comprehensive  enough  to 
include  the  estate  conveyed  in  k  deed  by 
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which  the  owner  granted  and  conveyed  to 
the  grantee,  his  heirs  and  assigns,  forever, 
all  the  mines,  ores,  minerals,  and  metals 
lying  and  being  in  or  upon  the  lands  of  the 
grantor,  describing  them,  with  the  right  to 
work  and  carry  away  said  mines,  ores,  min- 
erals, and  metals.  The  estate  in  such  mines 
is  an  estate  of  inheritance.  Canfleld  ▼.  Ford 
(N.  Y.)  28  Barb.  386,  338. 

The  word  "hereditaments"  in  Laws 
1876,  c.  415,  anthorlzing  certain  corporations 
formed  for  the  purpose  of  supplying  pure 
and  wholesome  water  to  villages  to  acquire 
title  by  eminent  domain  to  lands,  tenements, 
and  hereditaments,  includes  the  right  of  a 
mill  owner  to  use  the  waters  of  the  stream 
as  a  propelling  power  for  his  mill,  as  such  a 
right  is  an  incorporeal  hereditament,  and 
therefore  such  water  right  may  be  taken  on 
the  payment  of  compensation  therefor.  Stan- 
ford Water  C3o.  v.  Stanley  (N.  Y.)  89  Hun, 
424,  429. 

The  right  of  drainage,  being  an  ease- 
ment which  is  inheritable,  is  a  hereditament 
Nellis  V.  Munson,  16  N.  E.  789,  740,  108  N. 
Y.  453. 

In  construing  a  charter  where  the  title  to 
the  soil  of  the  shore  of  a  river  was  in  dis- 
pute, the  court  said:  "The  term  'heredita- 
ment,' therefore,  as  well  as  the  words  'com- 
modities,' 'privileges,'  and  'franchises,'  was 
never  intended  to  convey  the  soil,  but  some- 
thing appurtenant  thereto;  for  the  thing 
conveyed  by  this  term  is  that  which  was  be- 
longing to  or  in  any  way  appertaining  to  the 
land  granted."  Inhabitants  of  Town  of  Bast 
Haven  v.  Hemingway,  7  Conn.  186»  200. 

HEREDITARY. 

Under  Gomp.  Laws  N.  M.  1884,  $  2750, 
p.  1306,  limiting  the  meaning  of  the  words 
"bargained  and  sold"  in  conveyances  of 
hereditary  real  estate,  the  term  "hereditary 
real  estate"  means  real  estate  of  inheritance. 
Douglass  V.  Lewis,  9  Sup.  Ct  634,  635,  131 
U.  S.  75,  83  Ll  Ed.  53,  9  Pac.  877,  879,  8  N.  M. 
845. 

HEBEDFTABT  DISEASES. 

.  "Hereditary,"  as  used  in  an  answer  in 
an  application  for  a  life  insurance  policy, 
tliat  the  applicant's  parents  and  other  rela- 
tives have  not  been  alTected  with  consump- 
tion, scrofula,  insanity,  etc.,  or  other  heredita- 
ry diseases,  is  to  be  construed  as  applying  to 
all  the  designated  diseases,  and  to  be,  in  ef- 
fect, a  statement  that  the  parents  and  other 
designated  persons  were  not  affected  with 
hereditary  diseases  of  the  classes  named,  or 
other  hereditary  diseases.  Gridley  v.  North- 
western Mnt  Life  Ins.  Go.  (U.  S.)  11  Fed* 
Gas.  2,  8. 


HEBfiDFTABT  SU00E8SION. 

Hereditary  succession  or  descent  "is  the 
title  whereby  a  man  on  the  death  of  his  an- 
cestor acquires  his  estate  by  a  right  of  repre- 
sentation as  his  heir  at  law."  In  re  Dona- 
hue's Estate,  36  Cal.  329,  332.  Descent  or 
"hereditary  succession"  is  the  title  whereby 
a  person  on  the  death  of  his  ancestor  ac- 
quires his  estate  as  his  heir  at  law.  Barclay 
V.  Gameron,  25  Tex.  232,  241. 


HEREIN. 

"  'Herein,'  as  used  in  legal  phraseology, 
is  a  locative  verb,  and  its  meaning  is  to  be 
determined  by  the  context  It  may  refer  to 
the  section,  the  chapter,  or  the  entire  enact- 
ment in  which  it  is  used;  and  this  rule  is 
applicable  to  the  construction  of  a  document 
as  well  as  of  the  statute.  Thus,  in  a  will 
which  in  the  first  clause  devised  certain 
lands  to  certain  beneficiaries,  and  in  the  sec- 
ond clause  devised  other  lands  to  them  and 
directed  on  the  death  of  either  before  tes- 
tator dies  all  property  of  whatever  nature 
'herein'  bequeathed  to  them  should  revert 
and  vest  in  the  survivor,  etc.,  the  word  'here- 
in' was  used  in  reference  to  the  entire  will, 
and  a  power  of  sale  given  in  the  second 
clause  applies  to  all  the  property."  In  re 
Pearson's  Estate,  83  Pac.  451,  453,  88  Gal. 


"Herein  directed,"  as  used  in  a  will  es- 
tablishing a  trust  for  "all  moneys  herein  di- 
rected" to  be  paid  to  his  son  till  he  was  25 
years  old,  means  money  both  hereinbefore 
and  hereinafter  directed.  lasigi  v.  lasigi,  86 
N.  E.  579,  581,  161  Mass.  75. 

The  authority  to  herein  determine  the 
cause  is  Jurisdiction  to  try  and  decide  all  of 
the  cases  involved  in  the  controversy.  Quarl 
V.  Abbett,  1  N.  B.  476,  480,  102  Ind.  233,  52 
Am.  Rep.  662. 

As  relating  to  act. 

Act  Cong.  March  2,  1867,  c.  197  (14  Stat 
561),  imposes  the  following  duties:  "On 
woolen  clothes,  woolen  shawls,  and  all  manu- 
factures of  wool  of  every  description  made 
wholly  or  in  part  of  wool,  not  herein  other- 
wise provided  for,  50  cents  per  pound,  and, 
in  addition  thereto,  35  per  cent  ad  valorem. 
On  flannels,  blankets,  hats  of  wools,  knit 
goods,  balmorals,  woolen  and  worsted  yams, 
and  all  manufactures  of  every  description 
composed  wholly  or  in  part  of  worsted,  the 
hair  of  the  alpaca,  goat,  or  other  like  ani- 
mals, except  such  as  are  composed  in  part 
of  wool,"  different  duties.  Held,  that  the 
words  "not  otherwise  herein  provided  for" 
mean  not  otherwise  provided  for  In  the  act 
of  which  they  are  a  part,  and  bence  knit 
stockings,  composed  in  part  of  wool,  were 
dutiable  under  the  first  clause.    Miller  v.  Vle^ 
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tor,  8  Sup.  Ot  1225,  1227,  127  U.  S.  672,  82 

L.  Ed.  201. 

The  tariff  act  of  1870,  as  amended  by  an 
act  of  1871,  providing  a  duty  on  all  certain 
manufactures  of  balr  and  on  "all  other  man- 
ufactures of  hair  not  otherwise  herein  pro- 
vided for,"  means  not  otherwise  provided  for 
in  the  act  Arthur's  Ek'rs  ▼.  Butterfield,  8 
Sup.  Ct  714,  717,  126  U.  S.  70,  81  L.  Ed.  643. 

The  expression  "not  herein  otherwise 
provided  for,"  as  used  in  Act  June  6,  1872  (17 
Stat  230),  providing  that  oh  and  after  a  cer- 
tain date,  in  lieu  of  certain  duties  imposed  on 
certain  articles  enumerated,  there  shall  be 
levied  on  all  leather  not  herein  otherwise 
provided  for  a  certain  duty,  means  provided 
for  by  the  act  in  which  the  words  occur,  and 
not  by  some  previous  act  Movius  v.  Arthur, 
06  U.  S.  144,  147,  24  L.  Ed.  420  (citing 
Smythe  t.  Fiske,  90  U.  S.  [23  Wall.]  374,  23 
L.  Ed.  47). 

The  words  "herein  provided,"  as  used  in 
Act  May  1,  1864,  amending  section  4  of  Act 
March  14,  1853,  in  regard  to  the  jurisdictions 
of  Justices  of  the  peace  in  civil  cases,  which 
provides  that  under  the  restrictions  and  lim- 
itations herein  provided  Justices  of  the  peace 
shall  have  concurrent  Jurisdiction  with  the 
court  of  common  pleas,  etc.,  refer  to  the 
restrictions  and  limitations  provided  in  the 
original  act  as  it  stands  after  all  the  amend- 
.  ments  made  thereto  are  introduced  into  their 
proper  places  therein.  McKibben  v.  Lester, 
9  Ohio  St  627,  628. 

As  relating  to  artlole,  title,  or  eluipter. 

The  phrase  "herein  provided  for,"  as 
used  in  the  Revised  Statutes,  generally,  if 
not  always,  refers  to  the  act,  chapter,  or  ti- 
tle, but  not  to  the  section  of  the  act  in  which 
it  is  found.  May  v.  Simmons  (U.  S.)  4  Fed. 
499,  501. 

The  word  "herein"  in  a  statute  providing 
that  when  a  vacancy  occurs  in  any  of  the 
offices  herein  named  the  Governor  shall  order 
an  election,  etc.,  was  construed,  in  view  of 
the  fact  t^at  there  were  no  offices  named  in 
the  particular  section,  to  mean  the  offices 
named  in  the  article  in  which  the  section  was 
found.  State  v.  Smiley,  64  Tenn.  (7  Heisk.) 
772,  776. 

Code,  I  3616,  provides  that  "all  proceed- 
ings prescribed  for  the  circuit  court,  so  ftir 
as  the  same  are  applicable  and  not  her^ 
after  changed,  shall  be  pursued  in  Justice 
courts."  The  powers  of  the  court  are  "only 
as  herein  enumerated."  Held,  that  "only  as 
herein  enumerated"  refers  only  to  the  "title" 
of  the  code  of  which  it  forms  a  part,  and  not 
to  the  code  as  a  whole.  Fitzgerald  v.  Gim- 
mell,  20  N.  W.  179,  180,  64  Iowa.  261. 

As  relatias  to  otl&er  provisions. 

Where  the  section  of  a  revised  statute 
was  amended  by  an  act  which  declared  that 


such  section  sliall  be  amended  so  as  to  read 
as  follows:  "Every  person  who  shall  bere- 
after  be  convicted  •  •  ^  shall  be  punish- 
ed as  herein  provided,"  the  words  ••herein 
provided"  must  be  construed  as  applyin^r  to 
the  provisions  for  punishment  contained  in 
the  act,  and  not  to  the  one  mentioned  in  tbe 
revised  statute.  Hartung  v.  People,  28  N. 
Y.  167,  172.  Though,  if  the  section  as  thus 
amended,  kept  its  place  in  the  title  of  the 
Revised  Statutes  to  which  it  belongs  accord- 
ing to  the  system  of  amendments  made  in 
that  form,  the  reference  would  be  to  those 
statutes.  Hartung  v.  People,  28  N.  Y.  40O, 
404. 

The  provision  in  Code,  |  162,  that  the 
time  of  the  absence  of  one  from  the  state 
against  whom  there  is  cause  of  action  shall 
not  be  taken  as  a  part  of  the  time  herein 
limited  for  the  commencement  of  such  ac- 
tion, refers  to  the  time  described  elsevs^here 
in  the  Code,  or  in  statutes  amendatory  there- 
to, within  which  such  actions  must  be  com- 
menced. Williams  v.  Iron  Belt  Buildin^^  A 
Loan  Ass'n,  42  S.  E.  607,  181  N.  0.  267. 

HEBEINAFTEB. 

"Hereinafter,"  as  used  in  a  general  de- 
nial of  every  allegation  of  the  complaint  not 
hereinafter  specifically  admitted,  is  to  he 
construed  as  embracing  "all  that  follows,  and 
authorizes  the  plaintiffs  to  avail  themselves 
of  any  admissions  therein  contained."  Dug- 
gan  V.  Davey,  26  N.  W.  887,  893,  4  Dak.  110. 


"Hereinafter,"  as  used  in  Amend.  Code 
Proc.  I  11,  conferring  on  the  Court  of  Ap- 
peals the  exclusive  Jurisdiction  to  review  on 
appeal  every  actual  determination  hereinaft- 
er made  at  a  general  term,  which  was  the 
same  as  the  original  section,  does  not  limit 
the  effect  of  the  amended  portions  or  the 
newly  introduced  provisions  to  cases  In 
which  the  Judgments  appealed  from  were 
rendered  after  the  amendment  took  effect 
When  it  was  first  enacted  it  was  thought  ex- 
pedient to  confine  the  review  by  the  Court 
of  Appeals  to  future  Judgments  and  orders, 
but  the  Incorporation  of  amendments  into  a 
section  which  was  originally  thus  limited 
does  not  prove  that  the  new  provisions  are 
to  be  confined  to  determinations  future  in  re- 
lation to  the  time  the  amendment  took  ef- 
fect   Ely  V.  Holton,  15  N.  Y.  695,  597. 

"Hereinafter  named,"  as  used  in  a  will  te 
describe  executors  as  hereinafter  named,  re- 
fers to  those  finally  named  by  operative 
words.  Appeal  of  Sbey,  46  Atl.  632,  73  Cona 
122  (ciUng  Colt  v.  Colt,  83  Conn.  270,   280). 

Constmed  as  hereinbefore. 

The  charter  of  a  railroad  company  re- 
quires the  owner  to  make  application  for  an 
assessment  of  its  value  as  hereinafter  di- 
rected, etc.,  and  no  directions  follow.  Am- 
ple directions  are  given  in  previous  sections. 
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Held,  tbat  the  use  of  the  word  "hereinaf ter*' 
will  be  held  to  be  a  mistake,  and  will  be  con- 
strued to  mean  ''hereinbefore."  Waring  t. 
Cheiaw  ft  D.  R.  Ck>..  16  S.  0.  416,  425. 

The  word  "hereinafter"  In  a  deed  of 
msrriAge  settlement,  which,  after  declaring 
the  uses,  trusts,  and  llmitatloDS  of  the  settle- 
ment, contains  a  clause  empowering  the  trus- 
tee to  sell,  etc.,  the  proceeds  to  be  held  sub- 
ject to  the  same  uses,  etc.,  as  hereinafter  set 
forth,  should  be  read  as  "hereinbefore"  when 
It  is  not  followed  by  any  speciflcatfons  or 
uses.  Crelghton  y.  Prlngle^  3  S.  G.  (3  Rich.) 
77,79-04. 

HEREINBEFORE. 

"Hereinbefore,"  as  used  in  the  residuary 
danse  of  a  will  bequeathing  'Ho  the  persons, 
•odeties,  and  corporations  to  whom  I  have 
berdnbefore  made  bequests,"  etc.,  should  be 
construed  to  mean  "as  it  now  exists."  The 
word  should  be  regarded  as  one  of  identity 
and  description,  and  should  not  be  consider- 
ed in  the  constmctlon  of  the  will  to  give  the 
residnary  estate  to  those  only  who  had  un- 
paid or  unrevoked  specific  bequests  at  the 
testator's  death.  The  word  Includes  all  the 
legatees  before  mentioned  in  the  will.  Wet- 
more  V.  Parker,  52  N.  Y.  450,  564. 

Gen.  Laws,  p.  605,  $  14,  after  certain 
sections  which  provide  for  the  fees  of  those 
persons  who  are  generally  required  to  travel 
In  performing  public  duties,  provides  that 
every  officer  or  person  whose  fees  are  pre- 
scribed in  this  chapter,  who  shall  be  requir- 
ed to  travel  in  order  to  execute  or  perform 
any  public  duty  in  addition  to  the  fees  "here- 
inbefore" prescribed,  shall  be  entitled  to 
mileage  at  the  rate  of  ten  cents  per  mile. 
The  word  ''hereinbefore"  confines  the  grant 
of  mileage  to  those  ofi^cers  whose  fees  are 
prescribed  in  the  prescribing  sections.  It 
is  a  word  of  limitation,  and  such  words, 
when  of  unequivocal  meaning,  and  clearly 
expressed,  will  prevail  to  limit  what  goes  be- 
fore, to  which  such  words  refer.  Taylor  t. 
UmatiUa  Connty,  6  Or.  401,  404. 

''Hereinbefore  set  forth,"  as  used  in  a 
claim  for  an  improvement  In  x>acking  for 
steam  joints  stating  it  to  be  for  a  packing 
composed  of  strands  of  asbestos,  with  a  sat- 
orated  central  core,  as  "hereinbefore  set 
forth**  are  words  of  limitation,  and  refer 
back  to  the  descriptive  specification  for  qual- 
ification of  such  general  statement  by  what 
Is  therein  specifically  described.  H.  W.  Johns 
Hfg.  Co.  y.  Robertson  (U.  S.)  60  Fed.  900,  905 
(citing  Edison  Electric  Light  Co.  v.  Westing- 
bouse  [U.  S.]  65  Fed.  498;  Van  Marter  ▼. 
Miller  [U.  S.]  28  Fed.  Cas.  1035;  Snow  T. 
Uke  Shore  &  M.  S.  R.  Co.,  121  U.  S.  617,  7 
Snp.  Ct  1343,  30  L.  Ed.  1004). 

A  clause  of  a  will  devising  and  beqneath- 
hig  certain  property  to  testator's  daughter 
u  long  aa  she  remalna  a  widow*  but  direct- 


ing that  in  case  of  her  marriage  the  property 
shall  pass  to  the  son  of  said  daughter,  bat 
that  in  case  the  daughter  outlives  her  son 
all  the  bequests  and  gifts  "hereinbefore 
granted"  to  her  shall  revert  to  the  daughter, 
will  be  limited  to  the  preceding  gifts  or  de- 
vises created  by  the  particular  clause  of  the 
will,  when  such  appears  from  the  entire  will 
to  have  been  the  intention  of  the  testator. 
Wood  T.  Conrey,  62  Md.  542,  546. 

HERETOFORE. 

See  "As  Heretofore.** 

"Heretofore,"  as  used  in  an  allegation  In 
the  declaration  in  an  action  of  trespass  de 
bonis  asportatis  that  "the  defendant  hereto- 
fore did  seize,"  etc.,  simply  denotes  time  past, 
in  distinction  from  time  present  or  time  fu- 
ture, and  hence  Is  Insufi^cient  as  an  allega- 
tion of  the  time  when  the  acts  were  done, 
since  such  allegation  should  specifically  al- 
lege such  time.  Andrews  t.  Thayer,  40  Conn. 
156,  157. 

The  use  of  the  word  "heretofore"  in  a 
lease  of  a  pier  with  a  covenant  that  the 
lease  should  not  affect  any  pending  suit  or 
demand  which  the  lessors  bad  against  the 
lessee  for  the  use  heretofore  of  the  pier  by 
the  lessee,  was  construed  as  indicating  that 
it  was  not  intended  to  reserve  the  right  to 
damages  suffered  thereafter.  Dumois  r.  City 
of  New  York,  76  N.  Y.  Supp.  161. 163,  37  Misc. 
Rep.  614. 

Wag.  St  Mo.  595,  S  35;  Rev.  Code  1855, 
p.  731,  I  46--providlng  that  "the  records 
heretofore  made  by  the  recorder  of  the  prop- 
er county,  by  copying  from  any  deed  of  con- 
veyance," etc.,  "shall,  from  and  after  the  pas- 
sage of  this  act,  impart  notice  of  the  contents 
of  such  instruments,"  etc.,'  means  that  the 
act  was  intended  to  apply  exclusively  and 
solely  to  prior  conveyances.  Bishop  ▼. 
Schneider,  46  Mo.  472,  481,  2  Am.  Rep.  533. 

The  restrictive  clause  in  the  residuary 
bequest  to  one  of  property  not  "heretofore 
disposed  of*  should  be  construed  as  though 
the  testator  had  said  that  "all  of  my  estate 
which  shall  not  pass  by  the  preceding  be- 
quests in  my  will  to  the  legatees  therein 
named,  I  give  to  the  residuary  legatee,"  for 
"heretofore,'.'  has  relation  to  the  several  pro* 
ceding  paragraphs  in  the  will,  and  "disposed 
of  means  an  effectual  transfer  or  dispo 
sion  by  the  will,  which  could  not  be  until 
the  death  of  the  testator.  In  re  Crane 
(Conn.)  2  Root,  487,  488. 

Day  excluded* 

"Heretofore,"  as  used  in  a  bond  describ 
ing  the  matters  submitted  to  arbitration  a? 
all  debts,  dues,  and  demands  heretofore  sub- 
sisting between  the  parties,  does  not  include 
a  note  payable  in  specific  articles  at  a  remote 
day,  given  by  one  of  the  parties  to  tii«  other 
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on  the  same  day  as  the  execution  of  the 
bond,  as  by  intendment  of  law  it  would  be 
construed  that  sucb  note  was  given  after 
execution  of  the  bond.  Bixby  t.  Whitney, 
6  Me.  (5  Greenl.)  192,  195. 

As  l&ereinbef ore. 

In  a  will  devising  all  testator's  real  es- 
tate to  a  certain  beneficiary,  and  bequeath- 
ing other  property  to  other  beneficiaries  to 
equalize  what  **he  has  heretofore"  given  the 
first  beneficiary,  "heretofore"  should  be  con- 
strued to  mean  "hereinbefore."  Allison  v. 
Chaney,  63  Mo.  279,  283. 

Bemote  time  eaceluded. 

Laws  1883,  c.  435,  creates  an  exception 
to  the  general  power  vested  in  the  dock  de- 
partment under  Laws  1875,  c.  249,  by  pro- 
viding that  it  shall  not  be  lawful  to  interfere 
with  the  free  public  use  of  any  pier  in  the 
East  river  which  has  heretofore  been  used 
for  the  loading  of  sailing  vessels  regularly 
employed  in  foreign  commerce,  etc.  Held, 
that  the  word  "heretofore"  should  be  taken 
in  its  usual  and  ordinary  sense  and  significa- 
ticMi  as  meaning  "heretofore,"  "down  to  this 
time,"  and  does  liot  convey  the  idea  of  com- 
prehending any  remote  time;  and  hence  the 
exception  does  not  include  a  pier  which,  be- 
fore 1864,  was  much  used  by  this  class  of 
sailing  vessels,  but  which  since  1870  has 
only  occasionally  been  used  by  them,  and  not 
at  all  in  the  fourth  and  fifth  years  preced- 
inf  the  commencement  of  an  action  to  re- 
move sheds  therefrom.  People  v.  Baltimore 
&  Ohio  R.  R.  CkK,  22  N.  B.  1026,  1028,  117 
N.  Y.  150. 

Comp.  Laws  1857,  f  6384,  amending  a 
certain  act  providing  that  every  action  on  a 
Judgment  or  decree  heretofore  rendered  or 
hereafter  to  be  rendered  in  a  court  of  record 
shall  be  brought  within  10  years  after  the 
entry  of  the  :ludgment  or  decree,  and  not 
afterwards,  will  not  include  a  Judgment  ren- 
dered before  the  passage  of  the  original  act 
22  years  prior.  Parsons  v.  Wayne  County 
Circuit  Judge,  37  Mich.  287,  289. 

The  words  "heretofore  contracted,"  In  a 
treaty,  referring  to  debts,  meant  entered  into 
at  any  period  of  time  before  the  date  of  the 
treaty,  without  regard  to  the  length  or  dis- 
tance of  time.  These  words  are  descriptive 
of  the  particular  debts  that  might  be  recov- 
ered, and  relate  back  to  the  time  such  debts 
were  contracted.  The  aim  of  the  contract 
was  plainly  to  designate  the  particular  debts 
that  might  be  recovered.  A  debt  entered 
into  during  the  war  would  not  have  been  re- 
coverable unless  under  this  description  of  a 
debt  contracted  at  any  time  before  the  treaty. 
Ware  v.  Hylton,  3  U.  S.  (3  Dall.)  199,  242, 
244,  1  L.  Bd.  686. 

Statute  rendered  retrospeetive* 

The  use  of  "heretofore"  in  a  statute 
which  expressly  declares  that  it  shall  apply 


to  proceedings  heretofore  had,  will  be  con- 
strued to  give  the  statute  a  retrospective  ef- 
fect. It  being  used  In  contrast  with  tbe  word 
"hereafter."  People  r.  Crennan  (N,  Y.)  36 
N.  B.  187,  189. 

As  to  right  of  trial  liy  inry. 

The  word  "heretofore"  is  defined  to 
mean,  in  times  before  the  present,  "former- 
ly." As  used  in  a  constitutional  provision 
that  the  right  of  trial  by  Jury  as  heretofore 
enjoyed  shall  remain  inviolate,  the  word 
"heretofore"  evidently  related  to  tbe  past 
Such  provision  as  to  the  right  of  trial  by 
Jury  refers  to  the  right  as  it  existed  at  com- 
mon law,  and  not  as  it  was  enjoyed  at  the 
time  of  the  adoption  of  the  Constitution,  or 
of  a  prior  Constitution.  State  v.  Harney,  67 
S.  W.  620,  625.  168  Mo.  167,  57  L.  R.  A.  846. 

Heretofore  used,  as  the  language  is  used 
in  Const  art  1,  |  2,  providing  that  the  trial 
by  Jury  in  all  cases  in  which  it  has  been 
"heretofore  used"  shall  remain  inviolate  for- 
ever means  "in  use  at  the  time  of  the  adop* 
tion  of  the  constitution."  People  v.  Kennedy,. 
(N.  Y.)  2  Parker  Cr.  R,  812,  817. 

"Heretofore,"  as  used  in  the  Bill  of 
Rights,  art.  20,  providing  that  in  all  contro- 
versies concerning  property  and  all  suits  be- 
tween two  or  more  persons,  except  in  oases 
In  which  it  has  been  heretofore  otherwise 
used  and  practiced,  the  parties  have  a  right 
to  a  trial  by  Jury,  means  before  tbe  year 
1784.  State  v.  Saunders,  25  Atl.  588,  66  N. 
H.  39,  18  L.  R.  A.  646. 

The  word  "heretofore,**  as  used  In  the 
Constitution  in  the  provision  guarantying  the 
right  of  trial  by  Jury  as  heretofore  enjoyed, 
relates  to  the  past  and  to  the  common  law 
of  England.  George  v.  People,  167  111.  447, 
47  N,  B.  741;  Brewster  v.  People,  55  N.  E. 
640,  641,  183  111.  143.  Hence  Rev.  St  1845, 
p.  182,  S  168  (Starr  &  C.  Ann.  St  c  38,  f 
50i),  conferring  on  the  Jury  on  trial  for  fel- 
ony the  right  to  fix  the  term  of  imprisonment 
did  not  become  a  part  of  the  Criminal  Code 
because  of  such  provision  of  the  Constitution 
as  in  force  when  the  Constitution  was  adopt- 
ed. George  v.  People,  47  N.  B.  741,  743,  167 
111.  447. 

Inasmuch  as  Justices  have  had  Jurisdic- 
tion of  a  class  of  cases  known  as  "trespass'* 
or  "trover"  for  a  limited  amount  since  the 
organization  of  the  government  an  increase 
of  thehr  Jurisdiction  is  not  violative  of  the 
constitutional  provision  that  trial  by  Jury  In 
all  cases  in  which  it  has  been  heretofore  ased 
shall  remain  inviolate.  Crouse  v.  Wah*ath 
(N.  I.)  41  How.  Prac.  86,  88. 

Snbjeet-matter  of  statute  related  to. 

In  Nix.  Dig.  829,  which  forbids  the  pull- 
ing down  or  removal  of  any  dwelling  house, 
market  house,  or  other  public  building  here- 
tofore erected,  and  which  may  encroach  up- 
on any  highway,  "heretofore"  refers  to  the 
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time  of  the  laying  out  of  tbe  road,  and  not 
to  the  time  of  the  passage  of  the  act  Pan- 
coast  ▼.  Troth,  84  N.  J.  Law  (6  Yroom)  877, 


In  Comp.  Laws  1857,  I  8445,  providing 
that  a  suit  pending  in  a  court  tbe  judge  in 
which  has  heretofore  been  consulted  or  em- 
ployed as  counsel  In  tbe  subject-matter  to 
be  litigated  in  such  suit  shall  be  transferred 
to  another  circuit  "heretofore"  refers  to  the 
time  of  the  application  for  transfer,  and  not 
to  the  time  of  the  passage  of  the  act.  People 
y.  lodge  of  Saginaw  Circuit  Ck>urt,  26  Mich. 
842i  844. 

"Heretofore."  as  used  in  Act  1794,  pro- 
viding that  when  any  person  shall  shut  up 
or  otherwise  prevent  the  use  of  any  road 
heretofore  accustomed  to  be  used,  though  not 
laid  out  agreeable  to  the  directions  of  this 
or  the  before-recited  act  refers  to  the  time 
of  opening  the  road,  and  not  to  the  time  of 
the  passage  of  the  act  because  at  that  time 
no  road  could  by  any  possibility  have  been 
laid  out  agreeable  to  the  directions  of  the  act 
Perrine  v.  Pair,  22  N.  J.  Law  (8  Zab.)  866, 
865. 

In  Laws  1876.  c.  249,  as  amended  by 
Laws  1883,  c.  435,  and  in  the  consolidation 
act  (Laws  1881^,  c.  410,  S  773,  as  amended  by 
Laws  1889,  c.  509),  providing  that  any  pier 
of  the  city  of  New  York,  which  has  "hereto- 
fore been  used"  for  the  loading  of  vessels 
engaged  in  foreign  commerce  shall  be  used 
as  a  dumping  ground,  does  not  mean  any 
pier  which  was  used  as  a  dumping  ground 
prior  to  the  amendment  Hill  v.  City  of  New 
York,  18  N.  Y.  Supp.  399,  402,  63  Hun,  638. 

Taking  elf  eot  of  statute  related  to. 

Act  1882,  relating  to  taxation  for  high- 
way purposes,  authorizes  the  establishment 
of  borough  commissions  by  townships  or 
parts  of  townships,  at  their  option,  which 
shall  control  and  regulate  highways,  includ- 
ing assessments  and  disbursements  therefor. 
Section  10  provides  that  the  taxes  which 
shall  be  hereafter  assessed  and  collected,  etc., 
for  rents  or  for  the  improvement  or  repair  of 
tbe  roads,  etc.,  shall  not  be  applied  to  the 
roads  without  the  boundaries  of  the  borough 
from  which  the  taxes  were  collected,  but 
that  the  assessor  and  collector  of  the  town- 
ship shall  hereafter  assess  and  collect  upon 
and  from  the  taxable  inhabitants  of  the  bor- 
ough, etc.,  the  road  tax  which  shall  have 
been  ordered  to  be  raised  at  the  previous 
annual  township  election,  in  the  same  man- 
ner as  the  same  has  been  heretofore  as- 
sessed, levied,  and  collected.  Held,  that  the 
words  "hereafter"  and  "heretofore,"  as  used 
in  such  section,  did  not  refer  to  the  date  of 
the  enactment  of  the  statute,  but  to  the  time 
when  the  act  became  effective  by  the  adop- 
tion of  its  terms  in  the  several  townships 
or  parts  of  townships  that  elect  to  establish 


borough  commissions.  Commissioners  of 
Matawan  v.  Homer,  5  Atl.  807,  810,  48  N.  J. 
Law  (19  Vroom)  441. 

Rev.  St  S  1210d,  as  amended  by  Laws 
1882,  c.  50,  provides  that  every  action  or 
proceeding  for  the  recovery  of  lands  hereto- 
fore sold  or  which  may  hereafter  be  sold  for 
the  nonpayment  sf  taxes  heretofore  levied 
shall  be  commenced  within  nine  months  aft- 
er the  recording  of  the  tax  deed,  and  not 
thereafter,  provided  that  in  the  case  of  tax 
deeds  Issued  prior  to  the  25th  day  of  March, 
1878,  tbe  action,  if  not  then  barred,  must  be 
brought  within  nine  months  from  that  day 
and  not  thereafter.  Held,  that  though  the 
word  "heretofore,"  where  it  occurs  in  any 
statute,  is  construed  ordinarily  to  mean  any 
time  previous  to  the  day  such  statute  takes 
effect,  and  the  word  "hereafter"  to  mean  the 
time  after  the  statute  containing  the  word 
takes  effect  to  so  construe  these  words  In  the 
law  of  1882  would  be  inconsistent  with  the 
manifest  intent  of  the  Legislature  In  enact- 
ing it.  The  words  ••heretofore"  and  "here- 
after" relate  rather  to  a  time  prior  to  the 
taking  effect  of  section  1210d.  and  not  to 
the  time  prior  to  the  taking  effect  of  the  act 
of  1882.  It  would  be  stupid  and  absurd  to 
provide  in  a  law  which  took  effect  in  1882 
that  an  action  to  recover  lands  sold  for  taxes 
where  the  tax  deed  was  issued  prior  to 
March  25,  1878^  must  be  brought  within  nine 
months  from  that  day,  and  not  thereafter, 
for  the  nine-months  limitation  would  have 
expired  more  than  three  months  before  the 
new  law  went  into  operation.  Gilkey  v. 
Cook,  18  N.  W.  639,  641,  60  Wis.  133. 

"Heretofore,"  as  used  in  Act  March  14, 
1877,  S  2,  amending"  section  561  of  the  Code, 
providing  that  appeals  In  all  cases  heretofore 
tried  mnst  be  taken  within  one  year  from 
the  time  this  act  takes  effect  has  reference 
to  the  time  the  act  took  effect  Evansvllle  ft 
C.  R.  Co.  V.  Barbee,  59  Ind.  692,  598. 

The  term  "heretofore,"  when  used  in  a 
statute,  has  relation  to  the  time  when  the 
same  takes  effect  Code  Iowa  1897,  I  54; 
Laws  N.  Y.  1892,  c.  677,  |  9. 

Whenever  the  term  "heretofore"  occurs 
in  any  statute.  It  shall  be  construed  to  mean 
any  time  previous  to  the  day  when  such 
statute  shall  take  effect  Rev.  St  Mo.  1899, 
9  4155;  Civ.  Code  Mont  1895,  §  4670;  Hurd's 
Rev.  St  lU.  1901,  p.  1720,  c.  131,  |  1,  subd.  17; 
Rev.  St  Wis.  1898,  |  4971. 

HERIOT. 

A  "heriot"  goes  with  the  reversion,  as 
well  as  rent  and  the  grantee  of  the  reversion 
shall  have  it  Jacob's  Law  Pict.  The  beast 
thus  becomes  attached  to  the  freehold.  So 
the  reservation  of  the  best  beast  of  the  ten- 
ant in  possession  for  the  time  being  rests  on 
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the  old  feudal  law  in  relation  to  beriota. 
Adams  ▼.  Morse,  51  Me.  497,  SOX 

HERITAGE. 

The  term  ••heritage"  wag  nsed  In  the 
Norman  law  to  designate  real  estate.  Dow- 
del  V.  Hamm  (Pa.)  2  Watts,  61,  65. 

HERPES  ZOSTER  CAPITAS. 

To  the  Intelligence  of  the  ordinary  lay- 
man, herpes  zoster  capitas  is  a  disease  with 
a  high-sounding  name^.  but  there  is  no  evi- 
dence In  the  record  as  to  what  it  is;  and  a 
reference  to  the  standard  dictionaries  dis- 
closes the  fact  that  herpes  is  a  cutaneous 
affection  which  appears  in  several  forms,  and 
which  Is  known  among  the  initiated  as 
•'shingles";  that  the  use  of  the  word  "cap- 
itas" locates  the  disease  upon  the  scalp, 
while  the  Greek  word  ''zoster,"  meaning  a 
belt  or  girdle,  would  seem  to  locate  it  in  the 
region  of  the  waist  In  the  evidence  the 
aliment  is  sometimes  called  "herpes  zoster 
capitas*'  and  sometimes  "herpes  capitas,"  as 
if  there  were  no  distinction.  It  is  therefore 
difficult  to  discover  from  the  evidence  what 
was  the  real  ailment  Tooker  v.  Security 
Trust  Co.,  26  N.  Y.  App.  Dlv.  372,  377,  49  N. 
Y.  Supp.  814,  817. 

HERRING. 

See  "Pickled  Herring.** 

HIDE. 

The  idea  of  hiding  and  harboring  a  ne- 
gro, within  the  meaning  of  an  Indictment 
charging  that  defendant  did  conceal,  harbor, 
hide,  and  employ  a  negro,  is  included  with- 
in the  meaning  of  the  word  "conceal,"  and 
therefore  a  verdict  that  defendant  concealed 
the  negro  is  sufficient  to  show  that  he  did 
hide  and  harbor  him.  Oook  v.  State,  26  Ga. 
503-^3. 

"Hiding  and  concealing**  may  be  con- 
strued as  an  act,  and  the  statement  that  the 
defendant  in  attachment  is  hiding  and  con- 
cealing certain  goods  may  be  construed  as  a 
statement  of  the  fact,  but  it  Is  too  general  a 
statement  thereof  in  an  attachment  suit  bas- 
ed upon  the  concealment  of  property  by  de- 
fendant to  comply  with  the  statute  requir- 
ing the  plaintiff  to  state  the  material  facts 
upon  which  the  attachment  is  founded. 
Sandheger  v.  Hosey,  26  W.  Ya.  221,  224. 

HIDES. 

The  word  "hide**  Is  defined  by  Webster 
to  be  the  "skin  of  an  animal,  either  raw  or 
dressed,  more  generally  applied  to  the  un- 


dressed skins  of  the  larger  domestic  ani- 
mals, as  oxen,  horses,"  etc.  Expert  evidence 
Is  not  admissible  to  show  that  the  word 
"hides"  was  used  In  a  contract  for  the  sale 
of  hides  with  a  more  restricted  meaning  than 
the  word  "skins,"  when  it  is  admitted  that 
the  articles  delivered  under  the  contract 
were  skins,  and  no  custom  or  usage  has  been 
pleaded  In  the  complaint  Healy  v.  Brandon, 
21  N.  Y.  Supp.  390,  395,  66  Hun,  515. 

••Hides  and  skins,"  as  used  in  Tariff  Act 
July  30,  1846  (9  Stat  42)  Schedule  H,  pre- 
scribing a  certain  rate  of  duty  on  "raw  hides 
and  skins"  of  all  kinds,  whether  dried,  salt- 
ed, or  pickled,  are  a  class  of  articles  well 
known  in  the  trade,  and  used  extensively  by 
manufacturers  of  leather,  and  cannot  be  con- 
strued to  include  Buenos  Ayres  sheep  skins 
imported  with  the  wool  on,  and  dried,  but  not 
dressed,  usually  invoiced  as  sheep  skins,  and 
known  In  commerce  by  that  name.  CoggUI 
V.  Lawrence  (U.  S.)  6  Fed.  Cas.  6,  7. 

TTTn'Rg  OF  OATTXiE* 

Hides  of  East  India  buffalo,  a  domesti- 
cated animal,  are  assessable  as  hides  of  cat- 
tle, under  paragraph  437  of  the  tariff  act  of 
July,  1897.  Rossbach  y.  United  States  (U. 
S.)  116  Fed.  781. 


HIGH. 

High  is  a  relative  term.  A  thing  Is  said 
to  be  high  when  compared  to  other  struc- 
tures. A  structure  is  said  to  be  high  accord- 
ing to  the  uses  to  which  It  is  to  be  put  As 
used  with  relation  to  a  bridge  over  a  rail- 
road track,  the  bridge  is  high  or  low  accord- 
ing to  the  height  of  cars  to  pass  under  it 
Louisville  &  N.  R.  Co.  v.  Tucker's  Adm*r 
(Ky.)  65  S.  W.  453,  454. 

High,  In  one  of  its  significations,  is  used 
to  denote  that  which  is  common,  open,  and 
public.  Thus  every  road  or  way  or  naviga- 
ble river  which  is  used  freely  by  the  public 
is  a  highway.  United  States  v.  Rodgers,  14 
Sup.  Gt  109,  113,  150  U.  S.  249,  37  U  Ed. 
1071. 

In  Barton  v.  McKelway,  22  N.  J.  Law 
(2  Zab.)  165,  which  was  an  action  on  a  con- 
tract to  deliver  a  number  of  trees  of  not  less 
than  one  foot  high,  it  was  held  that  it  might 
be  shown  by  the  universal  usage  and  cus- 
tom of  dealers  in  that  article  that  the  length 
was  measured  from  the  top  of  the  ripe  wood, 
rejecting  the  green  immature  top.  Dalton  y. 
Daniels  (N.  Y.)  2  Hilt  472,  475. 

HIGH  CRIMES  AND  MISDZaffEAHOBS. 

"High  crimes  and  misdemeanors  are 
such  Immoral  ana  unlawful  acts  as  are  near- 
ly allied  and  equal  in  guilt  to  felony,  yet, 
owing  to  some  technical  circumstance^  did 
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not  fall  within  tbe  definition  of  felony." 
State  ▼.  Knapp,  6  Conn.  415, 417, 16  Am.  Dec. 
68  (quoting  1  Rusa.  CrimeB.  61). 

HIGH  DELIOENOZL 

High  or  great  diligence  la  that  with 
which  prudent  persons  take  care  of  their 
own  concerns.  It  differs  from  common  or 
ordinary  diligence,  which  is  that  which  men 
in  general  exert  with  respect  to  their  own 
concerns,  or  slight  diligence,  which  is  that 
with  which  persons  of  less  than  common  dili- 
gence, or,  indeed,  of  any  prudence  at  all,  take 
care  of  their  own  concerns.  Litchfield  t. 
White,  7  N.  Y.  (8  Seld.)  438,  442,  67  Am. 
Dec.  534. 

HXGH-IiIVED. 

"BUgh-Uved,"  when  used  in  reference  to 
a  horse,  does  not  necessarily  Imply  that  It 
was  vicious  and  dangerous  for  persons  ac- 
customed to  handling  horses.  It  Is  a  term 
frequently  applied  to  horses  which  are  Just 
the  opposite.  When  a  horse  is  high-spirited 
It  does  not  necessarily  follow  that  he  has 
vicious  propensities,  and  hence  Its  use  in  the 
Information  given  by  a  foreman  to  an  em- 
ploye, who  was  to  use  the  horse,  is  not  suf- 
ficient to  warn  him  of  the  vicious  and  dan- 
gerous habits  of  the  horse.  Wilson  v.  Sioux 
ConsoL  Mln.  Co.,  52  Pac.  626,  627,  16  Utah, 
892. 

HIGH  BIGHT. 

"High  right,"  as  used  in  an  instruction 
that  a  mere  assault  not  directed  at  life  or 
chastity,  or  other  high  right,  cannot  excuse 
a  homicide.  Includes  **the  right  of  a  person 
Co  enjoy  bis  physical  organization  and  all  the 
powers  thereof,  and  an  assault  aimed  to 
produce  a  serious  bodily  Injury  must  be  re- 
garded as  directed  at  a  high  right'*  Peo- 
ple T.  Olson,  11  Pac.  577,  578,  4  Utah,  413. 

HIGH  SOHOOIto 

As  common  school,  see  "Common 
School." 

As  Included  in  term  ''college,"  see  ''Col- 
lege." 

"High  school"  may  be  defined  as  a  school 
where  the  higher  branches  of  a  common- 
Bchool  education  are  taught  Whitlock  v. 
State,  47  N.  W.  284^  286,  80  Neb.  815. 

A  testator  bequeathed  a  certain  sum  to 
the  trustees  of  the  high  school  In  D.,  or 
their  successors  in  ofllce,  to  be  applied  by 
said  trustees  to  the  advancement  of  educa- 
tion in  said  high  school.  Held,  that  the 
wordsafliigh  school"  meant  public  school  in 
which  higher  branches  of  learning  are  taught 
than  in  the  common  schools.    The  meaning 


of  the  words  la  well  settled  in  the  laws  and 
usages  of  tbe  commonwealth.  Attorney  Gen- 
eral V.  Butler,  123  Mass.  304,  306. 

A  high  school  is  a  school  "which  is 
designed  for  scholars  who  have  passed 
through  the  primary  grades,  and  are  sup^ 
posed  to  be  able  to  read,  write,  and  spell  cor- 
rectly, and  to  be  familiar  with  other  branch- 
es which  need  not  be  noticed.  Many,  If  not 
most,  of  the  high  schools  of  this  state,  are 
in  fact  preparatory  schools  for  the  univer- 
sity, and  the  course  of  study  determined 
with  regard  to  that  object"  State  v.  School 
Dist  No.  1,  48  N.  W.  393,  394,  31  Neb.  552. 

A  high  school  Is  a  school  of  higher  grade 
than  an  elementary  school.  In  which  Instruc- 
tloa  and  training  are  given  in  approved 
courses  in  the  history  of  the  United  States 
and  other  countries,  composition,  rhetoric, 
English  and  American  literature,  algebra  and 
geometry,  natural  science,  political  or  men- 
tal science,  ancient  or  modern  foreign  lan- 
guages, or  both,  commercial  and  Industrial 
branches,  or  such  of  the  above-named  branch- 
es as  the  length  of  Its  curriculum  may  make 
possible,  and  such  other  branches  of  higher 
grade  than  those  to  be  taught  in  the  ele- 
mentary schools,  and  such  advanced  studies 
and  advanced  reviews  of  the  common 
branches  as  the  board  of  education  may  di- 
rect   Bates'  Ann.  St  Ohio  1904,  |  4007-2. 

HIGH  SEA8. 

The  term  "high  seas,"  in  the  ordinary 
acceptance  thereof,  means  the  seas  outside 
of  low-water  mark  on  the  coast  United 
States  V.  Seagrist  (U.  S.)  27  Fed.  Cslb,  1002, 
1003.  "The  term  'high  seas'  includes  waters 
on  the  seacoast  without  the  boundaries  of 
low-water  mark."  Ross  v.  Mclntyre,  11  Sup. 
Ct  897,  902,  140  U.  S.  453,  35  L.  Ed.  581; 
Bx  parte  Byers  (U.  S.)  82  Fed.  404,  405. 

"'Mr.  Justice  Blackstone  in  his  Com- 
mentaries (1  Comm.  110),  uses  the  words 
"high  sea"  and  "main  sea"  as  synonymous, 
ana  adds  that  the  main  sea  begins  at  the 
low-water  mark.'  But  though  this  may  be 
one  sense  of  the  terms  to  distinguish  the  di- 
vided empire  which  the  admiralty  possesses 
between  high-water  and  low-water  mark 
when  it  Is  full  sea  from  that  which  the  com- 
mon law  possesses  when  It  Is  ebb  sea,  yet 
the  more  common  sense  Is  to  express  the 
open  unlnclosed  ocean,  or  that  part  of  the 
sea  which  Is  without  the  fauces  terrse  on 
the  seacoast  in  contradistinction  to  that 
which  Is  surrounded  or  Inclosed  between  nar- 
row headlands  or  promontories.  Both  Lord 
Hale  and  Lord  Ooke  constantly  limit  the 
high  seas  to  those  waters  of  the  ocean  which 
are  without  the  boundary  of  any  county  at 
the  common  law,  and  narrow  arms  of  the  sea 
are  deemed  to  be  within  the  boundary  of 
some  county  of  the  realm;  but  the  waters  of 
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tbe  ocean  upon  the  open  seacoast  are  admit- 
ted on  all  sides  to  be  without  the  limits  of 
any  county,  and  are  within  the  exclusiye 
jur/sdlctlon  of  the  admiralty  up  to  high-wa- 
ter mark,  when  the  tide  is  full,  and  are  deem- 
ed by  the  crown  writers,  generally,  as  the 
high  sea  or  main  sea/'  As  used  In  4  Stat 
121,  making  It  criminal  to  make  an  assault 
with  a  dangerous  weapon  on  the  high  seas, 
it  is  in  contradistinction  to  arms  of  the 
sea,  and  bays,  creeks,  etc.,  within  the  nar- 
row headlands  of  the  coast,  and  comprehends 
only  the  open  ocean,  which  washes  the  sea- 
coast,  or  is  not  included  within  the  body  of 
any  county  in  any  particular  state.  There- 
fore where  an  arm  of  the  sea  is  so  narrow 
that  a  person  standing  on  one  shore  can  rea- 
sonably discern  and  distinctly  see  by.  the 
naked  eye  what  is  going  on  on  the  opposite 
shore,  the  bodies  of  water  are  within  the 
body  of  the  county.  United  States  ▼.  Grush 
(U.  S.)  26  Fed.  Gas.  48,  50.  See,  also,  John- 
Son  V.  Twenty-One  Bales,  etc.  (U.  S.)  18  Fed. 
Gas.  855,  861;  Waring  y.  Glarke,  46  U.  S.  (5 
How.)  441,  452,  12  L.  Bd.  226. 

The  term  ''high  seas''  does  not  indicate 
any  separate  and  distinct  body  of  water,  but 
only  the  open  waters  of  the  sea  or  ocean,  as 
distinguished  from  ports  and  havens,  and 
waters  within  *  narrow  headlands  on  the 
coast.  This  distinction  was  observed  by 
Latin  writers  between  the  ports  and  havens 
of  the  Mediterranean  and  its  open  waters, 
the  latter  being  termed  the  high  seas.  The 
iEneld,  lib.  1.  United  States  v  Rodgers,  14 
Sup.  Gt  106,  110,  160  U.  S.  249,  87  L.  Ed. 
1071. 

Bay,  inlets,  rivers,  etc. 

The  term  "nign  sea"  cannot  be  construed 
to  include  any  portion  of  an  inlet  which  is 
well  surrounded  by  islands  and  can  only  be 
entered  by  coming  in  near  some  of  those  is- 
lands or  by  way  of  certain  straits.  The 
Kodiak  (U.  S.)  58  Fed.  126,  128. 

1  Stat  113,  authorizing  the  punishment 
of  piracy  committed  on  the  high  seas,  means 
"any  waters  on  the  seacoast  which  are  with- 
out the  boundaries  of  low-water  mark,  al- 
though snch  waters  may  be  in  a  roadstead 
or  bay  within  the  Jurisdictional  limits  of  a 
foreign  government;  and  such  is  the  mean- 
ing attached  to  the  phrase  by  ihe  common 
law  and  supported  by  the  authority  of  the 
admiralty  perhaps  to  a  more  enlarged  ex- 
tent." United  States  ▼.  Ross  (U.  S.)  27  Fed. 
Gas.  899,  900. 

"High  seas,"  as  used  in  Act  April  30, 
1790,  providing  for  the  punishment  of  man- 
slaughter committed  on  the  high  seas,  should 
not  be  construed  to  include  a  river  half  a 
mile  wide,  35  miles  above  its  mouth,  and  in 
the  interior  of  a  country.  United  States  v. 
Wiltberger,  18  U.  S.  (5  Wheat.)  76,  94,  5  L. 
Ed.  37. 


''High  seas  mean  that  portion  of  the  sea 
which  washes  the  open  coast,  and  do  not 
Include  the  combined  salt  and  fresli  iTaters 
which  at  high  tide  flood  the  banks  of  an 
adjacent  bay."  Morgan  ▼.  Nagodish,  8  Soutli. 
636,  637,  40  La.  Ann.  246. 

The  term  "high  seas,"  as  used  In  tbe 
act  of  Gongress  giving  the  United  States  Ju- 
risdiction of  defenses  on  the  hig^b  seas, 
means  the  open  ocean,  as  dlstinguisbed  from 
a  river,  haven,  basin,  pr  bay.  Emory  ▼.  Cei- 
lings (Del.)  1  Har.  325,  826. 

A  basin  or  haven  is  not  a  part  of  the 
high  seas.  United  States  y.  Morel  (U.  S.) 
26  Fed.  Gas.  1310,  1311. 

C^eat  lakes. 

*'High,"  In  one  of  its  slgniflcatloiui,  is 
used  to  denote  that  which  is  common,  open, 
and  public.  Thus  every  road  or  way  or  navi- 
gable river  which  Is  used  freely  by  tbe  public 
is  a  highway.  So  a  large  body  of  navigable 
water  other  than  a  river,  which  la  of  an  ex- 
tent beyond  the  measurement  of  one's  un- 
aided vision,  and  is  open  and  unconfined,  and 
not  under  the  exclusive  control  of  any  one 
nation  or  people,  but  is  the  free  highway  of 
all  adjoining  nations  or  people,  must  fall  un- 
der the  definition  of  '*high  seas."  United 
States  V.  Rodgers,  14  Sup.  Gt  109,  113,  150 
U.  S.  249,  37  L.  Ed.  1071;  The  North  Star 
(U.  S.)  62  Fed.  71,  75,  10  G.  G.  A.  262;  The 
Robert  Holland  (U.  S.)  69  Fed.  200,  202; 
contra,  see  Bx  parte  Byers  (U.  S.)  32  Fed. 
404,  405. 

Within  the  meaning  of  the  United  States 
Gonstltutlon,  which  gives  to  Gongress  the 
power  to  define  and  punish  felonies  commit- 
ted on  the  high  seas,  the  high  seas  are  tbe 
uninclosed  waters  of  the  ocean  outside  the 
projecting  capes,  and  not  the  Great  Lakes. 
Miller's  Gase  (U.  S.)  17  Fed.  Gas.  300. 

But  as  used  in  Act  March  3, 1885,  provid- 
ing that  certain  revised  rules  should  be  fol- 
lowed in  the  navigation  upon  the  ''high  seas," 
and  that  all  laws  and  parts  of  laws  incon- 
sistent with  such  rules  are  thereby  repealed, 
except  as  to  the  navigation  of  such  vessels 
within  the  harbors,  lakes,  and  inland  waters 
of  the  United  States,  does  not  have  the  same 
meaning.  The  North  Star  (U.  S.)  62  Fed. 
71,  75, 10  C.  G.  A.  262. 

Harbor. 

Within  Act  AprU  30,  1790,  c.  9,  I  16^  pro- 
hibiting larceny  on  the  high  seas,  tbe  higb 
seas  does  not  Include  the  waters  of  havens 
where  the  tide  ebbs  and  flows,  unless  tbosc 
waters  are  without  low-water  mark,  and 
hence  larceny  committed  on  board  an  Ameri- 
can ship  in  an  inclosed  dock  in  a  foreign  port 
is  not  committed  on  the  high  seas  within  the 
meaning  of  the  statute.  United  States  ▼. 
Hamilton  (U.  S.)  26  Fed.  Gas.  93. 
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Tbe  bigb  Bea  or  main  sea  proparly  be- 
gins at  low-water  mark.  Wbat  is  tbe  bigb 
sea  baa  notblng  to  do  wltb  tbe  bomids  of 
comities,  but  is  ascertained  by  low-water 
mark  on  tbe  seacoast,  and  by  parity  of  reason 
It  should  be  tbe  same  in  ports  and  bavens. 
De  Lovio  ▼.  Bolt  (U.  S.)  7  Fed.  Cas.  418,  428. 

As  lileli-wmter  mark. 

Tbe  term  includes  all  tbe  waters  of  tbe 
ocean  which  are  not  included  within  any  | 
bays,  etc.,  below  tbe  line  of  low-water  mark; 
and  when  the  tide  flows  it  also  includes  the 
waters  to  high-water  mark.  The  Abby  (XJ.  | 
B.)  1  Fed.  Cas.  2627;  United  States  ▼.  Crush 
(U.  S.)  26  Fed.  Cas.  48,  60. 

Lous  XslAnd  Sound* 

The  term  includes  all  those  parts  of  tbe 
main  ocean  which  are  not  within  the  fauces 
terrse — the  mouth  or  chops  of  a  channel.  It 
Includes  all  indentations  in  tbe  mainland  in 
which  tbe  headlands  at  the  entrance  of  tbe 
same  are  so  far  apart  that  a  person  with  the 
naked  eye  cannot  see  from  one  side  what  is 
doing  on  the  other.  Long  Island  Sound,  ex- 
cept where  so  narrow  as  to  be  seen  across,  is 
a  part  of  the  high  seas.  Manley  ▼.  People, 
7  N.  Y.  296.  300. 

As  main  sea  or  sea* 

''Id  other  matters  than  crimes  connected 
with  admiralty  Jurisdiction  it  may  be  im- 
portant at  times  to  discriminate  between  tbe 
sea  and  the  bigb  sea,  but  I  apprehend  that 
in  crimes  the  seas  or  the  high  seas  or  the 
ocean  means  much  tbe  same."  United 
States  ▼.  New  Bedford  Bridge  (U.  S.)  27  Fed. 
Cas.  91,  120. 

The  term  ''high  sea"  is  tbe  same  as  tbe 
ocean  or  main  sea.  It  means  that  part  of 
tbe  sea  which  lies  without  the  body  of  the 
county,  and  is  distinguished  from  the  term 
"sea,"  which  includes  arms  or  branches  of 
the  sea  which  may  lie  within  the  body  of  the 
county.  De  Lovio  v.  Bolt  (U.  S.)  7  Fed.  Cas. 
418,  428. 

WitUn  three-nille  UaUt. 

The  term  "high  seas"  is  used  to  desig- 
nate tbe  seas  outside  low- water  nwrk,  and 
Includes  such  portions  of  the  sea  as  are  out- 
side such  point,  though  lying  within  the 
three-mile  line.  United  States  y.  Smith  (U. 
S.)  27  Fed.  Cas.  1166,  1167. 

HIOH-'WATEB  IiINX:. 

A  person  acquiring  title  to  land  abutting 
on  a  navigable  stream  takes  title  only  to  the 
high-water  line,  and  that  line  is  limited  by 
the  outflow  of  the  medium  high  tides  be- 
tween the  spring  and  neap  tides.  New  Jer- 
sey Zinc  A  Iron  Co.  v.  Morris  Canal  &  Bank- 
ing Co.,  15  Ati.  227,  228,  44  N.  J.  Eq.  (17 
Stew.)  398,  1  L.  B.  A.  133. 


HIOH-WATEB  ! 

See  "Usual  High- Water  Mark.'* 

A  deed  conveying  a  strip  of  land  by  ac- 
cepted boundaries,  one  of  which  was  "high- 
water  mark*'  on  a  certain  day,  should  be  con- 
strued to  mean  that  the  line  thus  given  was 
a  fixed  and  permanent  one,  the  line  of  high 
water  at  the  date  of  the  deed,  and  whlct 
does  not  follow  the  changes  of  the  high-wa- 
ter mark;  so  that  where  the  land  is  sub- 
merged and  lost  by  encroachment  of  the  wa- 
ters of  the  bay  the  loss  falls  not  on  the  ad- 
Joining  owners,  but  on  those  who  own  the 
land  submerged.  Nixon  v.  Walter,  3  Atl. 
385,  387,  41  N.  J.  Bq.  (14  Stew.)  103. 

The  upland  boundary  of  tide  and  shore 
lands  is  the  line  of  ordinary  high-water  mark. 
Wasbougal  &  L.  Transp.  Co.  v.  Dalles,  P.  & 
A.  Nav.  Co.,  68  Pac.  74,  76,  77,  27  Wash.  490. 

"High-water  mark,"  within  the  meaning 
of  a  deed  fixing  the  boundary  of  the  convey- 
ed premises  at  the  high-water  mark  of  a 
pond,  was  construed  to  fix  the  permanent 
boundary  at  the  line  of  high-water  mark  ex- 
isting at  the  time  of  the  execution  of  the  con- 
veyance, and  therefore  it  was  held  that  the 
grantee  could  not  claim  accretions  or  land 
left  dry  in  consequence  of  the  water  reced- 
ing, although  the  gradual  and  Imperceptible 
result  of  natural  causes.  Cook  v.  McClure, 
68  N.  Y.  487,  444,  17  Am.  Rep.  270. 

In  a  deed  describing  land  as  beginning 
at  a  stake  on  the  west  bank  of  the  river 
running  north  eleven  rods  to  a  stake,  thence 
to  a  stake  and  stones,  thence  south  nine  rods 
to  a  stake  and  stones  on  the  bank  of  the 
same  river,  thence  running  on  the  west  bank 
of  said  river  to  high-water  mark,  16  rods,  to 
the  first-mentioned  bounds,  the  limitations 
throughout  being  by  the  bank  of  the  river, 
the  words  "to  high-water  mark"  have  no  oth- 
er rational  meaning  in  such  connection  than 
as  indicating  the  front  line  of  the  bank  it- 
self. Dunlap  V.  Stetson  (U.  S.)  8  Fed.  Cas. 
76,  81. 

Of  mill  pond* 

The  high-water  mark  of  a  mill  pond  is 
the  highest  point  to  which  the  dam  will  raise 
the  water  In  tbe  ordinary  state  of  the  stream. 
Brady  v.  Blackinton,  118  Mass.  238,  245. 

Of  rivers. 

High-water  mark  in  a  river  or  stream  is 
the  point  to  which  the  water  usually  rises 
in  an  ordinary  season  of  high  water.  John- 
son V.  Knott,  10  Pac.  418,  420,  13  Or.  308. 

In  the  case  of  fresh- water  rivers  and 
lakes-  in  which  there  is  no  ebb  and  flow  of 
the  tide,  but  which  are  subject  to  irregular 
and  occasional  changes  of  height  without  fix- 
ed quantity  or  time,  except  that  they  are 
periodical,    recurring  with  the  wet  or  dry 
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seasons  of  the  year,  taigb-water  mark,  as  a 
line,  between  a  riparian  owner  and  the  pub- 
lic, is  to  be  determined  by  examining  the 
bed  and  banks,  and  ascertaining  wbere  the 
presence  and  action  of  the  water  are  so  com- 
mon and  usual  and  so  long  continued  in  all 
ordinary  years  as  to  mark  on  the  soil  of  the 
bed  a  character  distinct  from  that  of  the 
banks  in  respect  to  vegetation,  as  well  as 
respects  the  nature  of  the  soil  Itself.  High- 
water  mark  is  co-ordinate  with  the  limit  of 
the  bed  of  the  water;  and  that  only  is  to  be 
considered  the  bed  which  the  water  occupies 
sufficiently  long  and  continuously  to  wrest  it 
from  vegetation  and  destroy  its  value  for 
agricultural  purposes.  Gai'penter  v.  Board  of 
Oom'rs  of  Hennepin  Co.,  58  N.  W.  295,  297, 
56  Minn.  613;  State  v.  District  Court  of  Hen- 
nepin Co.,  86  N.  W.  455,  457,  83  Minn.  464; 
Paine  Lumber  Co.  v.  United  States  (U.  S.) 
55  Fed.  854,  864;  Bennett  v.  National 
Starch  Mfg.  Co.,  72  N.  W.  507,  508,  103  Iowa, 
207;  Houghton  v.  C^iicago,  D.  &  M.  R.  Co., 
47  Iowa,  370,  372 ;  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Ramsey,  13  S.  W.  931,  933,  53  Ark. 
314,  8  L.  R.  A.  559,  22  Am.  St  Rep.  195; 
Dow  V.  Electric  Co.,  45  Atl.  350,  351,  69  N. 
H.  498,  76  Am.  St  Rep.  189. 

High-water  mark  does  not  mean  the 
height  reached  by  unusual  floods,  for  these 
usually  soon  disappear.  Neither  does  it 
mean  the  line  ordinarily  reached  by  the  great 
annual  rises  of  the  river,  which  cover  in 
places  lands  that  are  valuable  for  agricul- 
tural purposes,  nor  yet  does  It  mean  meadow 
land  adjacent  to  the  river,  which,  when  the 
water  leaves  it,  is  adapted  to  and  can  be 
used  for  grazing  or  pasturing  purposes.  The 
line,  then,  which  fixes  the  high-water  mark 
is  that  which  separates  what  properly  be- 
longs to  the  river  bed  from  that  which  be- 
longs to  the  rightful  owners.  Soil  which  is 
submerged  so  long  or  so  frequently,  in  ordi- 
nary seasons,  that  vegetation  will  not  grow 
on  it,  may  be  regarded  as  a  part  of  the  bed 
of  the  river  which  overflows  It.  Welch  v. 
Browning.  87  N.  W.  430,  481,  115  Iowa,  690. 

The  term  "high-water  mark,"  as  used  in 
a  deed  describing  land  as  extending  to  a  cer- 
tain river  to  high-water  mark,  although 
sometimes  used,  is  Inappropriate  when  ap- 
plied to  a  fresh-water  stream  where  the  tide 
does  not  flow  and  ebb,  but  it  should  be  con- 
strued as  meaning  the  line  on  the  river  bank 
reached  by  the  water  when  the  river  is  ordi- 
narily full  and  the  water  ordinarily  high. 
Not  the  highest  point  touched  by  the  water 
In  a  freshet  nor  when  the  water  is  the  low- 
est In  seasons  of  drought,  but  the  highest 
limit  reached  when  the  river  Is  unaffected 
by  freshets,  and  contains  Ita  natural  and  us- 
ual flow — ^the  highest  limit  at  the  ordinary 
state  of  the  river.  The  high-water  mark 
does  not  mean  the  top  of  the  bank  many  feet 
distant  from  the  bed  of  the  river  in  its  ordl-  i 


nary  state,  and  only  reached  by  the  neater  on 
rare  occasions  of  extreme  freshet  Monison 
T.  First  Nat  Bank  of  Skowhegan,  83  AtL 
782,  783,  88  Me.  155.  See^  also,  Hamilton  t. 
Plttock,  27  AtL  1079,  1080,  158  Pa.  457;  Dow 
V.  Electric  Co.,  45  Aa  35a  851,  69  N.  B-  ^^^ 
76  Am.  8t  Rep.  189. 

High-water  mark  is  to  be  determined 
not  from  human  records,  but  from  the  rec- 
ord which  the  river  makes  for  itself,  and  the 
true  line  is  that  which  the  river  inapressed 
upon  the  soil  as  the  limit  of  its  dominion. 
Houghton  V.  Chicago,  D.  &  M.  B.  Co.^  47 
Iowa,  870,  373, 

la  tide  waters* 

High-water  mark  is  the  line  reacbed  by 
the  tide  at  its  highest  flow.  Mobile  Trao^p. 
Co.  V.  City  of  Mobile,  80  South.  645,  648,  128 
Ala.  335,  64  L.  B.  A.  333,  86  Am.  St.  Rep.  143. 

"High-water  mark,"  as  used  in  reference 
to  tide  waters,  is  the  margin  of  the  sea  at 
high  tide.  Storer  v.  Freeman,  6  Mass.  435, 
437,  4  Am.  Dec.  155. 

"High-water  mark,"  as  used  in  reference 
to  the  sea  or  a  river  in  which  the  tide  ebbs 
and  flows,  should  be  construed  to  mean  the 
line  reached  by  the  periodical  flow  of  the 
tide,  and  not  the  line  marked  by  the  advance 
of  waters  caused  by  winds  and  storms,  fresh- 
ets or  floods.  Howard  v.  Ingersoll,  54  U.  8. 
(8  How.)  881,  423»  14  L.  Bd.  189. 

HIGHER. 

The  use  of  the  word  "lilgher"  in  a  be- 
quest of  $1,500  currency  per  year  if  gold 
was  at  par,  and  directing  that  10  per  cent 
should  be  added  to  the  gold  price,  payable  in 
currency,  if  the  gold  should  go  higher  than 
10  per  cent,  was  construed  to  mean  above 
par.    In  re  Stutzer  (N.  Y.)  26  Hun,  481,  484. 

"Higher,"  as  used  in  an  instruction  that 
if  the  Jury  entertain  a  reasonable  doubt  as 
to  which  of  the  grades  of  crime,  murder  in  . 
the  first  degree,  or  murder  in  the  second 
degree,  or  manslaughter,  the  defendant  may 
be  guilty  of,  they  will  give  defendant  the 
benefit  of  a  doubt  and  acquit  him  of  a  high- 
er otTense,  means  grammatically  higher  of 
one  of  two  things,  so  that  the  instruction  was 
not  erroneous  in  telling  the  Jury  to  acquit 
the  defendant  of  only  the  highest  of  the 
three  degrees,  rather  than  the  higher  of  any 
two  degrees.  People  v.  Newcomer,  50  Paa 
405,  408,  118  Cal.  263. 

HIGHER  OFFENSE. 

Under  Cr.  Laws  Code  1887  it  is  provided 
that,  if  a  verdict  be  set  aside,  and  a  new 
trial  granted  the  accused,  he  shall  not  be 
tried  for  any  higher  oiTense  than  that  of 
which  he  was  convicted  on  the  last  trial, 
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the  qiiestlon  arose  as  to  wbat  was  meant 
b7  "higher  offense/'  what  was  to  be  the  line 
of  demarcation  between  offenses  so  as  to  de- 
termine tbe  offense  or  offenses  of  which  the 
accused  may  be  tried  when  a  new  trial  was 
ordered.  It  was  said  all  offenses  are  divided 
by  law  into  two  classes:  felonies  and  misde- 
meanora.  Between  them  there  Is  no  trouble 
in  applyinsr  the  statute.  As  between  the 
rarious  felonies  themselves,  as  a  general 
rule,  it  is  to  be  determined  by  the  maximum 
of  the  penalty  aflOxed  to  the  offense.  The 
obvious  intent  of  the  statute  is  that  the  ac- 
cused person  shall  not  on  a  new  trial  be  sub- 
ject to  the  risk  of  greater  punishment  than 
that  which  the  offense  of  which  he  was  con- 
Ticted  on  his  last  trial  was  punishable.  Ben- 
ton V.  Commonwealth,  21  S.  E.  495,  497,  91 
Va.  782. 

HIGHEST  BIDDEB. 

The  highest  bidder  In  a  trustee's  sale 
of  property  to  be  sold  to  the  highest  bidder 
must  be  understood  to  mean  tne  '^person  who 
makes  the  highest  bid  in  good  faith.  The 
trustee  is  not  bound  to  accept  every  bid. 
He  is  necessarily  clothed  with  a  prudent  and 
sound  discretion,  and  the  court  will  always 
sustain  him  in  refusing  bids  which  would 
manifestly  defeat  and  frustrate  the  very  ob- 
ject and  purpose  of  the  sale."  Gray  v.  Veirs, 
83  Md.  18^  22. 

"Highest  bidder,"  as  used  with  reference 
to  the  sale  of  real  estate  under  a  Judicial  or- 
der of  sale,  means  the  highest  bona  fide  bid- 
der, and,  unless  there  be  at  a  sale  more  than 
one  such  bidder,  the  sale  cannot  be  made 
to  the  highest  bidder,  because  there  is  only 
one,  with  whom  there  can  be  no  comparison. 
The  word  "highest"  is  used  in  order  that 
there  should  be  no  sale  unless  there  should 
be  a  real  competition.  Fairfiiz  v.  Hopkins 
(U.  8.)  8  Fed.  Cas.  955,  956. 

In  St  1844,  c.  123,  |  16,  relating  to  tax 
■ilea,  and  authorizing  a  collector  to  sell 
to  the  highest  bidder  so  much  of  the  real  es- 
tate as  may  be  necessary  to  pay  the  tax 
then  due,  the  highest  bidder  is  the  one  who 
will  pay  the  tax  for  the  least  quantity  of  the 
Itnd.    Lovejoy  y.  Lunt,  48  Me.  877,  878. 

Laws  La.  1888,  Act  No.  186,  requiring 
that  a  sale  of  a  street  railway  franchise 
ihonld  be  made  to  the  highest  bidder,  means 
tbe  highest  bidder  in  money,  so  that  a  sale 
ii  invalid  where  the  specifications  call  for 
and  the  adjudication  is  made  to  the  highest 
bidder  in  square  yards  of  gravel  pavement 
Hart  V.  Buckner  (U.  S.)  54  Fed.  925;  Buck- 
ner  v.  Hart  (U.  S.)  52  Fed.  885,  837. 

Tbe  person  who  offers  to  pay  the  amount 
due  on  any  parcel  of  lands  or  the  smallest 
portion  of  the  same  shall  be  construed  the 
highest  bidder.  Mills'  Ann.  St  Colo.  1891, 
13884. 


As  best  or  most  responslUe  bidder. 

The  Pennsylvania  statute  requiring  a 
sheriff  at  a  sherifTs  sale  to  sell  the  property 
to  the  highest  bidder,  etc.,  means  not  mere- 
ly to  the  highest  bidder,  but  to  the  best  bid- 
der; and  hence,  if  the  highest  bidder  was 
unable  to  pay,  the  sheriff  was  authorized  to 
make  an  offer  to  the  next  highest  Zant- 
zintger  v.  Pole  (Pa.)  1  Dallas,  419,  1  Li.  Ed. 
204. 

The  term  "highest  bidder^  in  Code  Civ. 
Proc.  I  1678,  requiring  property  Judicially 
sold  at  an  auction  sale  to  be  sold  to  the  high- 
est- bidder,  means  the  highest  responsible 
bidder,  one  ready  as  well  as  able  to  carry 
out  the  terms  of  the  sale.  The  term  "high- 
est bidder*'  necessarily  carries  with  it  the 
idea  of  financial  ability  of  an  amount  suffi- 
cient to  successfully  carry  on  the  undertaking 
in  which  the  partr  has  offered  to  engage; 
and  therefore  a  Judicial  sale  will  not  be  set 
aside  at  the  application  of  one  claiming  to 
have  made  a  higher  bid,  unless  it  is  shown 
that  he  was  in  a  position  to  carry  out  his 
contract.  Irving  Savings  Institute  v.  Robin- 
son, 71  N.  Y.  Supp.  193,  194,  85  Misa  Rep. 
449. 

HIGHEST    DEGREE     OF    OABE    AND 
DIUGENOE. 

In  holding  that  the  words  ''highest  de- 
gree of  care  and  diligence"  were  properly 
used  in  instructions  to  characterize  the  care 
which  a  street  railway  company  owed  its 
passengers,  the  courts  say  that  the  "highest 
degree  of  care  and  diligence"  is  an  expres- 
sion to  measure  the  care  and  diligence  which 
a  prudent  man  would  exert  in  that  business 
under  all  the  circumstances.  Heucke  v.  Mil- 
waukee City  By.  Co.,  84  N.  W.  243,  245,  69 
Wis.  401. 

HIGHEST  OFFIOE. 

The  term  "highest  office"  in  Acts  1895, 
p.  248,  I  9,  requiring  remonstrances  against 
granting  liquor  licenses  in  any  township  or 
ward  in  any  city  to  be  signed  by  a  majority 
of  the  voters  casting  votes  in  said  township 
or  city  ward  for  candidates  for  the  highest 
office  at  the  last  election  preceding  the  filing 
of  such  remonstrance,  means,  in  a  popular 
and  political  sense,  the  most  prominent  offi- 
cial upon  the  election  ballot  at  the  last  pre- 
ceding election,  and,  as  regards  city  elec- 
tions, means  the  office  of  mayor,  and,  in 
case  a  mayor  is  not  elected,  the  office  of 
councilman.  Massey  t.  Dunlap,  44  N.  B. 
641,  643,  146  Ind.  85a 

HIGHWAY. 

See    "Common    Highway^;    •'Defective 

Highway";  "Necessary  Highway." 
See,  also,  "Road";   "Street" 
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▲  highway  Is  defined  by  Webster  as  a 
public  road,  a  way  open  to  all  passengers; 
and  such  is  substantially  the  definition  given 
in  the  other  standard  dictionaries.  Such  also 
is  the  natural  signification  of  the  word  when 
used  in  ordinary  speech.  State  ▼.  Paine 
Lumber  Co..  64  N.  W.  608,  84  Wis.  205. 

'^A  highway,  as  defined  by  Kent  in  his 
commentaries,  is  every  thoroughfare  which 
is  used  by  the  public,  whether  it  be  a  car- 
riageway, a  horseway,  a  footway,  or  a  nav- 
igable river."  Arkansas  River  Packet  Co. 
V.  Sorrels,  8  S.  W.  683,  684,  60  Ark.  466. 
See,  also,  Morgan  v.  Reading,  11  Miss.  (3 
Smedes  &  M.)  366,  406. 

The  word  "highway"  embraces  every 
kind  of  public  ways  common  to  all  citizens, 
whether  a  footway,  horseway,  cartway,  or  a 
way  by  water.  Heyward  v.  Chisolm  (S.  O.) 
11  Rich.  Law.  253,  263. 

A  highway  is  a  passage  open  to  all  citi- 
zens of  the  state  to  go  and  return,  pass  and 
repass,  at  their  pleasure.  Morse  v.  S weenie, 
15  111.  App.  486,  492;  Bailey  v.  Common- 
wealth, 78  Va.  19,  21;  Starr  v.  Camden  & 
A.  R.  Co..  24  N.  J.  Law  (4  Zab.)  592,  597; 
State  V.  Stroud  (Tenn.)  52  S.  W.  697,  698; 
Carli  V.  Stillwater  St.  Ry.  &  Tr.  Co.,  10  N. 
W.  205,  28  Minn.  373,  41  Am.  Rep.  290;  Wal- 
lamet  Iron  Bridge  Co.  v.  Hatch  (U.  S.)  19 
Fed.  347,  355;  In  re  Opinion  of  Justices,  33 
Atl.  1076,  1099,  66  N.  H.  629;  People  v.  Jack- 
son, 7  Mich.  432,  446,  74  Am.  Dec.  729. 

A  highway  is  a  public  way,  open  and 
free  to  any  one  who  has  occasion  to  pass 
along  it  on  foot  or  with  any  kind  of  a  vehi- 
cle. In  every  highway  the  king  and  his  sub- 
jects may  pass  and  repass  at  pleasure.  Lan- 
fer  V.  Bridgeport  Traction  Co.,  37  Atl.  879, 
381,  68  Conn.  475,  37  L.  R  A.  533  (citing 

3  Bac.  Abr.  494;  Reg.  v.  Saintilf,  6  Mod.  255; 

4  Vin.  Abr.  tit  "Chimin  Common";  1  Swift, 
Dig.  p.  106;  3  Kent,  Comm.  432;  Aug.  Highw. 
§S  1,  2;  Harding  v.  Inhabitants  of  Medway, 
51  Mass.  [10  Mete]  469;  State  v.  Harden, 
11  S.  C.  360,  368);  State  v.  Stroud  (Tenn.) 
62  S.  W.  697,  698. 

A  highway  is  a  public  road  leading  to  a 
market  town  or  some  place  of  general  re- 
sort, and  is  commonly  traveled  by  all  kinds 
of  people.  State  v.  Mobley  (S.  C.)  1  McMul. 
43,  44. 

In  England  a  highway  was  the  via  or 
road  over  which  the  public  passed  on  foot, 
on  horseback,  and  on  wheels.  Boyden  v. 
Achenbach,  79  N.  C.  539,  541. 

"A  highway  is  a  public  road,  which  every 
citizen  of  the  state  has  a  right  to  use  for  the 
purpose  of  travel  thereon.  They  are  of 
many  kinds,  varying  with  the  state  of  civili- 
zation and  the  wealth  of  the  country  through 
which  they  are  constructed,  and  according 
to  the  extent  of  the  traffic  to  be  carried  on 


on  them."    Shelby  County  Com*rs  v.  Castet- 
ter,  33  N.  B.  986,  087,  7  Ind.  App.  309. 

A  highway  is  defined  as  a  public  road  or 
passage,  a  way  open  to  all  passengers  by 
either  land  or  water.  The  approved  legal 
definition  of  highway  is  a  passage  through 
the  country  for  the  use  of  the  people.  It  is 
a  generic  name  for  all  kinds  of  public  ways, 
and  includes  city  streeta  Northwestern  Tel. 
Bxch.  Co.  V.  City  of  Minneapolis,  86  N.  W. 
69,  71,  81  Minn.  140,  53  L.  R.  A.  17;  Abbott 
V.  City  of  Duluth  (U.  S.)  104  Fed.  833,  837. 

The  term  "highway"  is  a  generic  tarm 
for  all  kinds  of  public  ways,  including  coun- 
ty and  township  roads,  streets  and  alleys, 
turnpikes  and  plank  roads,  railroads  and 
tramways,  bridges  and  ferries,  canals  and 
navigable  rivers.  In  short,  every  public 
thoroughfare  is  a  highway.  Southern  Kan- 
sas Ry.  Co.  V.  Oklahoma  City,  69  Pac.  1050, 
1054,  12  Okl.  82;  Union  Pac  R.  R.  v.  (>)lfaz 
County  Com*rs,  4  Neb.  450,  456;  Shelby 
County  Com'rs  v.  Castetter,  33  N.  EL  986, 
987,  7  Ind.  App.  309. 

The  word  "highway"  Is  derived  from  the 
Saxon,  and  means  a  right  of  use  for  pas- 
sengers. It  may  be  private  or  public.  High- 
ways are  public  roads  which  every  citizen 
has  a  right  to  use.  Wild  v.  Deig,  43  Ind. 
455,  458, 13  Am.  Rep.  899  (quoting  Ang.  High- 
ways, SS  1-^3);  Westfield  Gas  &  Milling  Co. 
V.  Abemathy,  35  N.  B.  399,  400,  8  Ind.  App. 
73. 

A  highway  is  a  public  road  or  street  over 
which  all  citizens  may  go  at  will  on  foot  or 
horseback  or  in  carts  or  carriages;  thorough- 
fares over  which  people  travel  from  one 
part  of  the  country  to  another.  State  v. 
Cowan,  29  N.  C.  239,  24a 

A  highway  is  a  public  way  leading  from 
town  to  town  or  place  to  place,  in  contradis- 
tinction to  private  ways  for  the  use  of  the 
inhabitants  of  a  particular  town.  Common- 
wealth V.  Inhabitants  of  Newbury,  19  Mass. 
(2  Pick.)  51,  56;  Commonwealth  v.  Inhabit- 
ants of  Charlestown,  18  Mass.  (1  Pick.)  ISa 
188, 11  Am.  Dec.  161;  Harding  v.  Inhabitants 
of  Medway,  51  Mass.  (10  Mete.)  465,  469; 
Inhabitants  of  Waterford  v.  Oxford  0>unt7 
Com'rs,  59  Me.  450,  462.  But  though  it  is 
thus  specifically  applied,  yet,  when  used  in 
a  popular  sense,  it  includes  all  traveled  ways 
whether  country  or  town.  Harding  v.  In- 
habitants of  Medway,  61  Mass.  (10  Mete)  465, 
469. 

A  public  highway,  as  distinguished  from 
a  private  road,  is  one  which  is  open  to  the 
travel  of  the  pubUc.  It  is  the  right  to  travel 
upon  it  by  all  the  world,  and  not  the  exer^ 
else  of  the  right,  which  makes  it  a  public 
highway.  In  re  City  of  New  York,  31  N.  B. 
1043,  1044,  135  N.  Y.  253,  31  Am.  St  Rep. 
825. 
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"Highway/*  as  used  in  Act  April  16, 
1846  (Rev.  St.  p.  515),  which  directs  the  over- 
seers of  the  highways  of  a  town  to  work  the 
highways  within  the  limits  of  the  town,  and 
makes  provision  for  defraying  the  charges 
of  maintaining  the  highways,  is  synonymous 
with  "lawful  public  road."  Vantilburgh  ▼. 
Shann,  24  N.  J.  Law  (4  Zab.)  740,  744. 

A  highway  is  a  passage,  road,  or  street 
which  every  citizen  has  a  right  to  use,  and  is, 
therefore,  necessarily  public;  and  the  phrase 
a  "public  highway"  is  a  tautological  expres- 
sion. Jenkins  v.  Chicago  &  A.  B.  Co.,  27 
Mo.  App.  578,  683  (citing  Walton  v.  St  Louis, 
I.  M.  &  S.  By.  Co.,  67  Mo.  56,  57). 

A  highway,  in  its  ordinary  conception, 
is  a  strip  of  land  bounded  by  approximately 
parallel  boundaries  for  the  purpose  of  direct 
travel.  It  does  not  include  the  idea  of  bays 
or  excrescences  on  either  side  of  it,  not 
within  the  direct  course  of  travel,  and  not 
adapted  thereto,  such  as  a  triangle  between 
a  traveled  highway  and  the  shore  of  a  lake 
lying  near  the  highway.  Town  of  Randall 
V.  Rovelstad,  81  N.  W.  819,  826,  105  Wis. 
410. 

"'Highway'  is  the  genus  of  all  public 
ways,  whether  cart,  horse,  or  foot  ways. 
Reg.  V.  Salntiff,  6  Mod.  255,  Colt,  C.  J.,  4 
Yin.  502.  And  whether  a  road  shall  be 
deemed  a  highway  from  mere  user  depends 
on  the  nature  of  the  user.  It  is  doubted  in 
some  of  the  books  whether  a  road  can  be  a 
highway  unless  it  be  a  thoroughfare.  Wood- 
year  V.  Hadden,  5  Taunt.  125;  Wood  v.  Veal, 
5  B.  &  Aid.  454;  Rex  v.  Great  Dover  St 
Trustees,  5  Adol.  &  El.  698.  The  Judges  have 
been  divided  in  opinion,  but  there  is  now 
perhaps  a  leaning  to  the  opinion  that  it 
may  be.  British  Museum  Trustees  v.  Fin- 
nla,  6  Oar.  A  P.  460." 

A  highway  mentioned  in  a  deed  as  a 
boundary  must  be  understood  to  mean  the 
highway  as  it  practically  exists,  the  apparent 
and  traveled  highway,  and  not  the  highway 
as  it  exists  of  record  merely.  Falls  Village 
Water  Co.  v.  Tlbbetts,  31  Conn.  165,  167. 

An  Alabama  statute  prohibits  gaming  at 
any  tavern,  Inn,  etc.,  or  any  public  house 
or  highway,  or  any  other  public  place,  etc. 
Held,  that  the  term  "highway,"  as  used 
In  the  statute,  means  a  public  road;  that  Is, 
a  road  dedicated  to  and  kept  up  by  the 
public,  as  contradistinguished  from  private 
ways  or  neighborhood  roads  which  are  not 
BO  kept  up.    Mills  V.  State,  20  Ala.  86,  8a 

A  highway  or  road  is  an  open  way  or 
public  passage.  It  is  ground  appropriated 
for  forming  a  communication  between  one 
city  or  town  and  another.  Hutson  v.  City 
of  New  York,  7  N.  Y.  Super.  Ct  (5  Sandf.) 
289,  312. 

The  term  "public  highway"  includes  all 
kinds  of  thoroughfares  in  which  the  public 
4WDS.&P.— 21 


has  a  right  of  way  or  passage.  It  clearly  in- 
cludes graded  and  ungraded  or  finished  and 
unfinished  streets.  Parsons  v.  City  and 
County  of  San  Francisco,  23  Cal.  462,  464. 

The  word  "highway,*'  as  used  in  an  act 
relating  to  municipal  liens,  means  the  whole 
or  any  part  of  any  public  street  public  road, 
public  lane,  public  alley,  or  other  public 
highway.  P.  &  L.  Dig.  Laws  Pa.  1897,  vol. 
4.   col.  1269,  I  55. 

In  all  counties  of  this  state  all  roads, 
streets,  alleys,  lanes,  courts,  places,  trails, 
and  bridges  laid  out  or  erected  as  such  by 
the  public,  or  dedicated  or  abandoned  to  the 
public,  or  made  such  In  actions  for  the  par- 
tition of  real  property,  are  public  highways. 
Rev.  St  Utah  1898,  I  1114;  Pol.  Code  Oal. 
1903,  S  261& 

Wben  used  as  iMimdary* 

It  is  well  settled  that  a  grant  of  land  In 
a  state  bounded  by  a  highway  or  river  carries 
the  fee  by  implication  to  the  center  of  the 
highway  or  river,  subject  to  the  right  of 
passage  of  the  public.  Mariner  v.  Schulte,  13 
Wis.  G92,  706:  Healeg  v.  Babbitt  14  B.  I. 
533,  538;  Hoboken  Land  ^  Imp.  Co.  ▼.  Kerri- 
gan, 31  N.  J.  Law  (2  Vroom)  13,  16;  Morrow 
V.  Willard,  30  Vt  118,  120.  But  where  the 
grantor  owns  the  entire  highway,  the  north 
line  of  which  is  the  boundary  of  his  land, 
a  conveyance  of  the  land  as  bounded  by  the 
highway  passes  the  fee  In  the  entire  high- 
way.   Healey  v.  Babbitt,  14  B.  L  533,  538. 

"Whether  a  grant  of  land  bounded  by  a 
street  highway,  or  running  stream  extends 
to  the  center  of  such  street  highway,  or 
stream,  or  is  limited  to  the  exterior  line  or 
margin  of  the  same,  depends  upon  the  intent 
of  the  parties  to  the  grant  ss  manifested  by 
its  terms;  so  that  the  question  as  to  the  true 
boundary  is  in  all  cases  only  the  interpreta- 
tion of  the  deed  or  grant  Learned  judges 
have  contended,  and  in  some  of  the  states 
it  has  been  substantially  held,  that  in  such 
cases  the  question  of  boundary  is  rather  to 
be  determined  by  reasons  of  public  policy 
than  intent,  determined  by  the  ordinary  rules 
of  construction;  although  in  no  instance  is 
it  claimed  that  a  grantor  may  not  restrict 
his  grant  so  as  to  exclude  the  soil  of  the 
street  highway,  or  stream.  The  most  that 
can  be  claimed  by  any  one  is  that  nothing 
short  of  the  intention  expressed  in  ipsissimis 
verbis  to  exclude  the  soil  in  such  cases  would 
exclude  it.  The  rule,  however,  in  this  state, 
is  well  settled  that  no  particular  words  or 
form  of  expression  is  necessary  to  restrict 
the  grant  to  the  exterior  line  of  the  street 
or  margin  of  the  stream  and  exclude  the  soil 
of  each,  but  while  the  presumption  Is  in 
every  case  that  the  grantor  does  not  intend 
to  retain  the  fee  of  the  soil  within  the  line 
of  the  street  or  under  the  water,  such  pre- 
sumption may  be  overcome  by  the  use  of  any 
terms   in  describing  the   premises  granted 
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which  clearly  iDdicate  an  intent  not  to  con- 
vey the  soil  of  the  street  or  stream.  White's 
Bank  of  Buffalo  v.  Nichols,  64  N.  Y.  65,  70. 

Bridses. 

A  public  bridge  is  a  part  of  a  highway. 
Cascade  County  v.  City  of  Great  Falls,  46 
Pac^  437.  438,  18  Mont.  537;  Union  Pac.  R.  R. 
V.  Colfax  County  Corners,  4  Neb.  342;  State 
V.  Street,  23  South.  807,  808,  117  Ala.  203; 
People  V.  Buffalo  County  Com'rs,  4  Neb. 
150,  158;  Bank  of  Idaho  v.  Malheur  County, 
45  Pac.  781,  782,  30  Or.  420,  35  L.  R.  A.  141. 
The  word  "highway,"  as  used  in  Rev.  St 
c  49,  {  10,  includes  all  bridges  thereon.  State 
V.  Canterbury,  28  N.  H.  195,  225.  The  word 
"highway"  Includes  a  public  bridge,  within 
the  meaning  of  a  statute  relative  to  the  build- 
ing of  highways.  Dubuque  County  v.  Du- 
buque &  Pac.  R.  Co.  (Iowa)  4  G.  Greene,  1, 
14,  15. 

As  a  general  proposition,  bridges  are 
treated  as  portions  of  the  highways  which 
cross  them,  and  are  to  be  maintained  by  the 
same  persons  to  whom  the  duty  of  repairing 
the  highway  is  committed.  Rapho  &  W. 
H.  Tps.  V.  Moore,  68  Pa.  (18  P.  F.  Smith)  404, 
406,  8  Am.  Rep.  ^02;  Dodge  County  Com'rs 
V.  Chandler,  96  U.  S.  205,  208,  24  L.  Ed. 
625;  State  v.  Wood  County,  72  Wis.  629, 
637,  40  N.  W.  381;  Washer  v.  Bullitt  County. 
110  U.  S.  558,  564,  4  Sup.  Ct  249,  28  L.  Ed. 
249;  Commonwealth  v.  Montgomery  County 
Com'rs  (Pa.)  4  Montg.  Co.  Law  Rep.  41, 
42. 

If  a  bridge  spans  a  stream  at  the  crossing 
of  a  highway,  and  within  the  limits  of  the 
highway,  it  is  to  be  regarded  as  a  part  of 
the  highway;  and  a  legislative  charter  for 
the  erection  of  such  a  bridge  imposes  no  new 
servitude  on  the  land  of  the  riparian  owners, 
and  entitles  them  to  no  new  compensation. 
Jones  y.  Keith,  37  Tex.  394,  400,  14  Am.  Rep. 
382. 

A  bridge,  by  the  concurrent  testimony  of 
all  past  time,  in  every  possible  shape  and 
form,  is  but  the  ordinary  road  carried  across 
the  river.  Mahnken  v.  Board  of  Chosen  Free- 
holders, 41  Atl.  921,  923,  62  N.  J.  Law,  404 
(citing  Proprietors  of  Bridges  v.  Hoboken 
Land  &  Imp.  Co.,  13  N.  J.  Eq.  518). 

A  bridge  which  is  constantly  traveled  by 
pedestrians  and  used  by  families  and  others, 
and  crossed  by  25  or  30  people  daily,  is  a 
public  highway.  McDonald  v.  City  of  Ash- 
land, 78  Wis.  251.  47  N.  W.  434,  78  Wis. 
251. 

Bridges  are  but  streets  or  highways  over 
water;  and  the  fee  of  all  such  portions  of 
the  Chicago  river  as  are  crossed  by  bridges 
within  the  city  of  Chicago  is  in  the  corpora- 
tion, subject  to  the  public  easement  for  navi- 
gation. Chicago  y.  McGinn,  51  111.  266,  272, 
2  Am.  Rep.  295. 


A  public  bridge  is  a  common  highway. 
A  private  bridge  is  similar  in  Its  nature  to 
a  private  right  of  way,  and  is  subject  to  most 
of  its  incidents.  The  character  of  the  bridge 
depends  more  upon  the  use  that  is  made 
of  it  than  upon  the  means  by  which  it  is 
erected.  If  individuals,  for  the  right  to  take 
toll,  will  make  a  public  highway,  the  mode  of 
remuneration  authorized  will  not  deprive  it 
of  the  character  stamped  upon  it  by  the 
purpose  to  which  it  is  applied.  McPheeters 
y.  Merimac  Bridge  Co.,  28  Mo.  465,  467. 

Bridges  are  usually  constructed  across 
water  courses  or  deep  depressions  across  the 
roadway  as  a  means  of  safe  and  convenient 
passage,  and  while,  In  one  sense,  they  are 
a  part  of  the  road,  they  differ  from  the 
road,  strictly  so  called,  and  are  generally 
much  more  expensive  to  construct  and  main- 
tain, and  often  require  a  greater  outlay  than 
can  be  provided  for  from  the  road  and 
bridge  tax.  It  is  evident  that  the  General 
Assembly  regarded  them  as  a  distinct  and 
expensive  work  on  the  road,  and  as  being 
apart  in  their  character  and  cost  from  the 
road  itself,  in  Hurd's  Rev.  St.  1899,  p.  1472, 
§  20,  providing  that  commissioners  desiring 
to  expend  "on  any  bridge  or  other  distinct 
and  expensive  work  on  the  road"  a  greater 
sum  of  money  than  is  available,  may  petition 
for  the  issuance  of  bonds.  St.  Louis,  A.  & 
T.  R.  Co.  y.  People,  65  N.  B.  716,  716,  200 
111.  365. 

Under  the  charter  of  the  New  Haven 
and  Northampton  Company,  requiring  it  to 
restore  highways  crossed  by  its  railroad  to 
their  former  condition  of  usefulness,  and  to 
construct  and  use  that  part  of  its  railroad 
within  the  corporate  limits  of  New  Haven 
in  such  manner  and  subject  to  such  rules 
and  regulations  as  the  common  council  should 
prescribe,  it  was  the  duty  of  such  company 
to  construct  a  bridge  over  its  railroad  at  a 
street  crossing,  when  directed  by  the  city 
council,  including  the  approach  to  such 
bridge,  and  the  company  was  liable  for  dam- 
ages to  adjoining  property  caused  by  the 
construction  of  the  approach  to  the  bridge, 
though  such  approach  was  in  fact  construct- 
ed by  the  city.  Burritt  v.  City  of  New  Ha- 
ven, 42  Conn.  174,  202. 

A  bridge  over  a  stream  crossing  a  street 
is  a  part  of  the  street  It  is  as  much  so  as 
the  cover  placed  over  a  drain  or  sewer  cross- 
ing a  street  Persons  travel  over  it  as  they 
do  over  other  portions  of  the  street,  subject 
it  may  be,  to  any  delay  that  may  be  occa- 
sioned in  opening  and  closing  a  draw.  It  is 
under  the  control  of  the  city,  and  kept  in 
repair  and  attended  under  the  city  authori- 
ties, and  we  have  no  doubt  that  it  is  as  much 
their  duty  to  light  the  bridge  as  any  other 
portion  of  the  street  City  of  Chicago  y. 
Powers,  42  111.  169,  172,  89  Am.  Dec.  418. 

Public  bridges,  within  the  limits  of  tbe 
cities  of  the  state,  located  on  the  streets  axid 


HIGHWAY 


3295 


HIGHWAY 


public  filghways  of  the  cities,  constitute  a 
part  of  such  streets  and  hlgbways,  and  sncb 
cities,  wbere  they  take  charge  of  the  same, 
are  liable  to  persons  suffering  Injury  without 
fault  for  the  neglect  to  keep  them  in  repair. 
City  of  Goshen  ▼.  Myers,  119  Ind.  196,  21  N. 
E.  657,  658  (citing  Lowrey  y.  City  of  Delphi, 
55  Ind.  250). 

According  to  the  common  use  of  lan- 
guage there  is  a  sense  in  which  a  bridge 
may  be  spoken  of  as  a  highway,  but  the  word 
''highway"  does  not  import  a  bridge,  and  In 
any  case  where  there  is  an  occasion  to  notice 
any  of  the  conditions  which  exist  between 
highways  generally  and  bridges  It  is  indis- 
pensable that  the  difference  should  be  mark- 
ed by  the  use  of  the  terms  appropriate  to 
each.  By  ordinary  rules  of  language  the 
words  "highway"  and  "bridge"  are  not  equiv- 
alent or  convertible,  and  if  a  pftrty  is  to 
be  charged  with  the  neglect  to  build  or  repair 
a  bridge  it  must  be  by  the  term  "bridge," 
which  alone  describes  such  a  structure. 
State  V.  Canterbury,  28  N.  H.  (8  Fost)  196, 
231. 

The  word  "highway,"  as  used  in  Gross' 
St  1868,  H  SeSS,  relating  to  the  duty  of 
highway  commissioners  with  respect  to  high- 
ways laid  out  upon  the  line  between  any 
two  towns,  does  not  include  a  bridge  on  the 
line  between  two  towns.  Union  Drainage 
Dlst.  Gom'rs  v.  Highway  Com*rs,  87  111.  App. 
93,  98. 

"Highway"  is  a  broader  term  than 
"street."  All  streets  are  highways,  but  not 
all  highways  are  streets;  and,  being  a  broad- 
er term,  it  should  be  held  to  Include  streets. 
So  that  under  a  statute  providing  that  the 
word  "highway,"  when  used  In  a  Code,  In- 
clodes  public  bridges,  the  term  "highway" 
will  include  a  bridge  on  a  city  street  Sachs 
T.  City  of  Sioux  City,  80  N.  W.  336,  337,  109 
Iowa,  224. 

The  word  "highway"  Includes  bridges 
thereon.  V.  S.  1894,  24;  Pub.  St  N.  H.  1901, 
p.  64,  c.  2.  I  26;  Pen.  Code  Ga.  1895,  |  2; 
Gen.  St  Conn.  1902,  S  3861;  Shannon's  Code 
Tenn.  1896,  S  70;  Rev.  St  Utah  1898,  f  2498; 
Homer's  Rev.  St  Ind.  1901,  |  240,  subd.  3; 
Rev.  St  Me.  1883,  p.  59,  c.  1,  I  6,  subd.  6; 
Rev.  Laws  Mass.  1902,  p.  88,  c.  8,  |  5,  subd. 
4;  Code  Iowa  1897,  S  48,  subd.  5;  Gen.  St 
Kan.  1901,  |  7342,  subd.  5;  Gen.  St  Minn. 
1894,  f  255,  subd.  5;  Hurd's  Rev.  St  111. 
1901,  p.  1720,  c.  163,  I  1;  Rev.  St  Wis.  1898, 
f  4971. 


See  "Common";  "Public  Common/* 

OonuBLoa  and  eqiud  riglit  to  nam* 

A  highway  is  a  way  which  is  common 
to  all  people  without  distinction,  and  which 
tbey  may  travel  over  on  foot  or  horseback, 


or  in  carriages.    Burlington,  K.  &  S.  W.  R. 
Co.  V.  Johnson,  16  Pac.  125,  128,  38  Kan.  142. 

The  term  "highway"  is  a  generic  name 
for  all  kinds  of  public  ways;  ways  common 
to  all  the  people  in  the  state  having  occasion 
to  pass  over  it  To  constitute  a  highway.  It 
must  be  one  to  which  all  the  people  of  the 
state  have  a  common  and  equal  right  to 
travel,  and  In  which  they  have  a  common, 
and  at  least  general.  Interest  to  keep  unob- 
structed. Talbot  V.  Richmond  &  D.  R.  Co. 
(Va.)  81  Grat  685,  692. 

A  highway  is  a  public  way  for  the  use 
of  the  public  In  general  for  passage  and 
traffic  without  distinction.  Bogue  v.  Ben- 
nett 60  N.  B.  143,  145,  156  Ind.  478,  83  Am. 
St  Rep.  200  (citing  Starr  v.  Camden  &  A. 
R.  Co.,  24  N.  J.  Law,  592). 

Control  and  repair  by  pnblle. 

A  public  highway  is  one  either  establish- 
ed by  the  public  authorities  in  proceedings 
regularly  brought  for  that  purpose,  or  one 
generally  used  by  the  public,  over  which  the 
public  authorities  have  exercised  control  for 
the  period  of  20  years,  or  one  dedicated  to 
the  public  by  the  owner  of  the  soil  with  the 
sanction  of  the  authorities,  and  for  the  main- 
tenance and  reparation  of  which  they  are 
responsible.  State  v.  Purify,  86  N.  C.  681, 
682;  State  v.  McDaniel,  53  N.  C.  284,  285; 
Bo.vden  v.  Achenbach,  79  N.  C.  539;  Stewart 
V.  Frink,  94  N.  C.  487,  488,  55  Am.  Rep.  619. 

To  constitute  a  road  a  public  highway, 
however  originating,  it  must  be  a  public 
charge,  and  must  of  necessity  have  an  over- 
seer and  hands  to  work  it  bridges  erected 
when  needed,  and  kept  in  repair  at  the 
public  expense;  and  hence  the  law,  in  order 
to  avoid  an  Intolerable  burden  being  thrown 
on  the  public,  will  not  permit  every  citizen 
of  his  own  head  and  according  to  his  own 
ideas  of  necessity  to  establish  a  highway 
by  mere  act  of  private  dedication.  Ken- 
nedy V.  Williams,  87  N.  C.  6,  a 

A  highway  Is  commonly  understood  to 
be  a  turnpike  road,  gravel  road,  or  plank 
road,  or  the  common  thoroughfare  estab- 
lished and  maintained  by  public  authority 
for  travel  by  the  public  generally.  Its  estab- 
lishment is  by  the  dedication  of  the  land 
to  the  use  of  the  public  as  a  highway,  and 
its  acceptance  and  use  by  the  public  for 
that  purpose.  Riley  v.  Buchanan,  76  S.  W. 
527,  528,  25  Ky.  Law  Rep.  863,  63  L.  R.  A. 
642. 

A  highway  is  what  the  name  signifies, 
a  way  for  public  travel;  that  is,  a  public 
road.  Highways  are  under  the  control  and 
superintendence  of  the  proper  public  authori- 
ties. The  use  of  the  highways  is  regulated 
by  the  criminal  law  and  such  statutes  as  the 
Legislature  may  have  enacted  for  that  pur- 
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pose.    People  v.  Meyer,  56  N.  Y.  Snpp.  1097, 
1099,  26  Misc.  Rep.  117. 

Highways  and  streets  are  for  the  public 
use.  They  are  not  alone  for  the  people  of 
the  municipality  in  which  they  are  located, 
and  such  ways  cannot  be  considered  in  any 
sense  the  easement  or  property  of  the  town; 
but  the  municipality  in  which  a  public  way 
is  located  has  been  vested  by  the  Legislature 
with  the  supervision  and  control  of  such 
ways  for  the  public  use,  and  is  charged  with 
the  responsibility  of  keeping  them  in  repair. 
State  y.  Boardman,  44  Atl.  118^  120,  93  Me. 
73. 

As  oonnty  purpose. 

See  "CJounty  Purpose.** 

Oonnty  way  or  road. 

The  word  "highway"  may  be  held  equiv- 
alent to  the  words  "county  way,"  "county 
road."  or  "common  road."  Shannon's  Ck)de 
Tenn.  1896,  |  70;  Rev.  St  Utah  1898,  §  2498; 
Horner's  Rev.  St  Ind.  1901,  §  240,  subd.  3; 
Rev.  St  Me.  1883,  p.  59,  c.  1,  §  6,  subd.  6; 
Rev.  Laws  Mass.  1902,  p.  88,  c.  8,  §  5,  subd. 
4;  Code  Iowa  1897,  §  48,  subd.  5;  Gen. 
St  Kan.  1901,  §  7342,  subd.  5;  Gen.  St 
Minn.  1894,  §  255,  subd.  5;  Hurd's  Rev.  St 
111.  1901,  p.  1720,  c.  131,  I  1,  subd.  16; 
Rev.  St  Wis.  1898,  f  4971. 

As  created  by  nsar  or  dedication* 

A  highway  is  a  thoroughfare  used  by  the 
public,  or,  in  the  language  of  the  Bnglish 
books,  a  way  common  to  all  the  king's  sub- 
jects. Where  a  street  car  company  pur- 
chases a  strip  of  land  and  lays  its  tracks 
in  the  center  thereof,  and  throws  the  strip 
open  for  the  public,  a  driveway  being  pro- 
vided on  either  side,  the  entire  strip  becomes 
a  public  highway,  though  it  is  not  formally 
dedicated,  and  therefore  the  company  is  lia- 
ble for  an  iujury  to  a  passenger  in  a  stage 
coach  which  gets  on  the  track,  though  the 
negligence  causing  the  action  is  not  wanton, 
willful,  or  intentional.  Liekens  v.  Staten 
Island  Midland  R.  Oo.,  72  N.  Y.  Supp.  162, 
164,   64   App.    Div.    327. 

A  highway  established  by  user  merely  is 
not  necessarily  limited  to  the  traveled  path; 
that  is,  that  part  actually  used  so  as  to 
have  been  worn  by  feet  or  wheel.  If  the 
traveled  track  of  a  highway,  where  a  person 
was  at  the  time  of  an  injury,  had  been 
traveled  in  the  same  place  for  15  years  be- 
fore the  accident,  and  such  track,  though 
not  the  traveled  track  of  the  former  high- 
way, was  within  the  limits  of  the  former 
highway  as  fenced  out,  and  had  been  within 
the  limits  of  such  highway  as  thus  fenced 
out  for  5  years  and  more  before  the  com- 
mencement of  said  15  years,  there  would  be 
a  public  highway  there.  Coffin  v.  Town  of 
Plymouth,  49  N.  H.  173,  175. 


"The  early  statute,  defining  what  are 
highways  by  user,  declares  (Laws  1817,  c 
43,  I  3)  that  when  any  roads  have  been 
used  as  public  highways  for  20  years  or  more, 
the  same  shall  be  taken  and  deemed  as 
{)ubUc  highways."  The  user  which  creates 
the  easement  must  be  that  which  the  or- 
dinary highway  Is  subject  to.  The  location 
of  a  lamp  post,  the  passing  of  a  resolution 
regulating  the  repair  of  a  wharf,  or  the  dec- 
laration by  the  common  council  that  certain 
land  is  a  street,  does  not,  after  the  lapse  of 
20  years,  imply  a  grant  to  the  city,  where 
the  owner  has  uninterruptedly  possessed  and 
controlled  the  land,  and  there  has  been  no 
travel  over  it  as  a  highway.  In  Speir  v. 
Town  of  Utrecht,  24  N.  E.  692,  694,  121  N.  Y. 
420,  the  court  says  the  user  must  be  like 
that  of  highways  generally.  The  road 
must  not  only  be  traveled  upon,  but  it  must 
be  kept  in  repair  or  taken  in  charge  and 
adopted  by  the  public  authorities.  City  of 
Buffalo  V.  Delaware,  L.  &  W.  R.  Co.,  74  N. 
Y.  Supp.  843,  852,  68  App.  Div.  488. 

A  road  used  as  a  public  highway  for  20 
years  or  more,  but  which  had  never  been 
petitioned  for  or  laid  out  or  located  as  a 
public  highway  by  any  Judicial  proceeding, 
and  had  never  been  ascertained,  described, 
and  entered  of  record  as  a  highway,  is  a 
highway  within  a  provision  authorixliig  the 
board  of  commissioners  to  change  the  loca- 
tion of  a  highway.  Houlton  v.  Carpenter,  64 
N.  B.  939,  940,  29  Ind.  App.  648. 

The  word  "highway"  Is  equivalent  to  the 
words  "public  highway,"  as  a  highway  is  not 
a  highway  unless  it  Is  public.  Where  the 
railroad  company  has  Invited  the  public  to 
use  a  crossing  as  a  part  of  a  public  high* 
way,  such  crossiug  is  as  to  it  in  all  respects 
the  same  as  a  strictly  legal  highway,  and 
proof  of  such  use  was  competent  under  an  al- 
legation that  it  was  a  highway.  Coulter  ▼. 
Great  Northern  Ry.  Co.,  67  N.  W.  1046.  1050, 
5  N.  D.  568. 

Ab  used  in  Rev.  St  f  I  1294,  1296,  pro- 
viding that  every  "highway  which  shall  have 
been  abandoned  for  five  years  shall  revert 
to  the  owners  of  the  adjoining  land,*'  the 
word  "highway"  will  be  construed  to  Include 
only  roads  laid  out  by  the  authority  of  the 
United  States,  the  state,  or  any  county, 
town,  city,  or  village,  and  does  not  Include 
the  highways  dedicated  to  the  public  by  a 
private  owner.  Paine  Lumber  Co.  v.  City 
of  Oshkosh,  61  N.  W.  1108,  1111,  89  Wia 
449. 

"Highway,**  as  used  In  Act  Va,  Nov. 
27, 1789,  §  1,  p.  46,  providing  that  the  benefit 
of  clergy  shall  be  taken  away  from  peraona 
committing  robbery  in  or  near  a  highway, 
means  something  more  than  a  common  way. 
It  should  be  construed  as  a  road  on  which 
a  man  has  a  right  to  travel,  and  the  ob- 
struction of  which  may  be  prosecuted  aa  a 
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naisance.  It  cannot  be  a  road  opened  only 
by  priyate  agreement  United  States  y. 
King  (U.  S.)  26  Fed.  Caa.  780,  787. 

Ciil-d«-MM  or  peat  road. 

The  term  ••highway"  may  properly  be 
applied  to  a  mere  cul-de-sac.  People  v.  Van 
Aistyne  (N.  Y.)  3  Keyes^  86,  87;  Saunders 
V.  Townsend  (N.  Y.)  26  Hun,  308,  809.  Con- 
tra, see  People  y.  Jackson,  7  Mich.  432,  446, 
74  Am.  Dec.  729. 

A  ••street,*'  as  the  term  is  used  in  the 
law  of  streets  and  highways^  includes  a  mere 
cul-de-sac;  that  is,  a  street  open  at  one  end 
only.  True,  in  Holdane  y.  Gold  Spring  Trus- 
tees (N.  Y.)  23  Barb.  103,  two  of  the  three 
Judges  held  that  such  a  street  could  not  be 
a  highway.  They  based  their  decisions  upon 
what  they  supposed  to  be  the  common  law. 
It  has  been  laid  down  by  Lord  Kenyon  in 
Rugby  Charity  y.  Merryweather,  11  Bast, 
376,  that  a  mere  cul-de-sac  might  be  a  high- 
way; that  otherwise  such  places  would  be 
traps  to  catch  trespassers.  And  in  Bateman 
y.  Black,  14  Eng.  Law  &  Eq.  69,  the  ques- 
tion was  fully  considered,  and  the  court 
held  that  it  was  no  objection  to  a  highway 
that  it  was  a  mere  cul-de-sac,  and  not  a 
thoroughfare;  and  in  People  y.  Kingman, 
24  N.  Y.  559,  the  Court  of  Appeals  yery 
pointedly  condemned  the  decision  in  Hol- 
dane y.  Cold  Spring  Trustees  (N.  Y.)  23  Barb. 
103,  and  held  that  upon  principle  as  well 
as  authority  it  is  no  objection  to  the  high- 
way or  public  street  that  it  is  a  cul-de-sac ; 
that  public  ways  with  an  outlet  at  one  end 
may,  and  often  do,  exist  Bartlett  y.  City  of 
Bangor,  67  Me.  460,  467. 

The  term  ••highway,"  in  Key.  St  §§ 
3178,  3179,  relieying  owners  of  land  from 
the  duty  of  maintaining  fences  on  the  sides 
of  highways,  does  not  include  pent  roads. 
Carpenter  y.  Cook,  30  AU.  998,  999,  67  Vt. 
102;  French  y.  Holt,  53  Vt  364;  Wolcott 
y.  Whitcomb,  40  Vt  40,  41;  Bridgman  y. 
Town  of  Hardwick,  81  Atl.  83,  34,  67  Vt 
132.  Contra,  see  Town  of  Whilingham  y. 
Bowen,  22  Vt  817. 

As  aa  eaaaateat. 

A  public  highway  Is  a  perpetual  ease- 
ment and  a  freehold  estate.  Chaplin  y.  Com- 
missioners, 126  111.  264,  18  N.  E.  765;  Village 
of  Crete  y.  Hewes,  168  111.  330.  48  N.  B. 
36;  Taylor  y.  Pierce,  50  N.  B.  1109,  1110,  174 
IlLO. 

A  highway  is  nothing  but  an  easement 
comprehending  merely  the  right  of  all  the 
indiyiduals  in  the  community  to  pass  and  re- 
pass, with  the  incidental  right  in  the  public 
to  do  all  the  acts  necessary  to  keep  it  in 
repair.  This  easement  does  not  comprehend 
any  interest  in  the  soil,  nor  giye  the  public 
the  legal  possession  of  it  Adams  y.  Riyers 
(N.  Y.)  11  Barb.  390,  399;    Kelsey  y.  King 


(N.  Y.)  33  How.  Prac.  89,  44;  Peck  y.  Smith, 
1  Conn.  103, 132,  6  Am.  Dec.  216;  In  re  Road 
from  Fitzwater  St  to  Shippen  St  (Pa.)  4 
Serg.  ft  R.  106;  Starr  y.  Camden  ft  A.  B 
Co.,  24  N.  J.  Law  (4  Zab.)  592,  597;  SmitJi 
y.  City  of  San  Suir  Obispo,  30  Pac.  591. 
593,  95  Cal.  463;  Newton  y.  New  York,  N 
H.  ft  H.  R.  Co.,  44  Atl.  813,  815,  72  Conn.  420: 
Lynch  y.  Town  of  Rutland,  29  Atl.  1015. 
1016,  66  Vt  570. 

Byery  landowner  whose  land  abuts  on 
a  highway  is  supposed  to  be  the  owner  of 
the  soil  to  the  center  of  the  highway  in  fee. 
subject  to  the  easement  of  the  public  trayel, 
and  may  do  in  the  highway  on  his  side  of 
the  center  line  anything  which  the  owner 
in  fee  of  land  may  do,  if  he  does 'not  inter- 
fere with  that  easement  Newton  y.  New 
York,  N.  H.  ft  H.  R.  Co.,  44  Atl.  813,  815,  72 
Conn.  420. 

The  right  of  freehold  is  not  affected 
by  establishing  a  highway,  but  the  freehold 
continues  in  the  original  owner  of  the  land 
In  the  same  manner  it  was  before  the  high- 
way was  established  subject  to  the  easement 
Peck  y.  Smith,  1  Conn.  103,  132,  6  Am.  Dec. 
216. 

Highways  are  regarded  as  easements  in 
the  land  oyer  which  they  are  laid  out;  hence 
the  owner  of  the  land  is  not  diyested  of  his 
title,  but  it  Is  merely  made  subject  to  the 
easement  When  a  highway  is  laid  out  the 
public  acquires  no  more  than  a  right  of  way 
with  the  powers  and  priyileges  incident  to 
that  right  such  as  digging  the  soil,  cutting 
timber  and  other  materials  within  the  space 
of  the  road  in  a  reasonable  manner  for  the 
purpose  of  making  and  repairing  the  road 
and  its  bridges.  Jackson  y.  Hathaway  (N. 
Y.)  15  Johns.  447,  452,  8  Am.  Dec.  263  (cited 
and  approyed  in  Whitbeck  y.  Cook  [N.  Y.i 
15  Johns.  483,  490,  8  Am.  Dec.  272). 

A  grant  of  a  highway,  without  any  othez 
words  indicating  an  intent  to  enlarge  the 
import  of  the  word,  conyeys  only  an  ease- 
ment Jamaica  Pond  Aqueduct  Corp.  y. 
Chandler,  91  Mass.  (9  Allen)  159,  165. 

A  highway  taken  by  the  power  of  emi- 
nent domain  is  merely  a  public  way,  the  fee 
remaining  in  the  landowner.  The  grass  is 
a  part  of  the  land,  and,  with  the  soil  and 
rocks,  remains  the  property  of  the  landown- 
er, subject  to  the  public  right  of  way,  and 
although  a  trayeler,  making  a  reasonable 
use  of  the  way  as  a  way,  is  not  liable  for 
grass  snatchingly  taken,  as  he  Is  not  for  mud 
or  dust  accidentally  carried  off  by  his  horse, 
he  commits  a  tort  by  grazing  his  horse  on 
another's  land  on  which  be  has  only  a  right 
of  way.  But  mere  stopping  is  not  neces- 
sarily a  tort  Varney  y.  Manchester,  58  N. 
H.  430,  432,  40  Am.  Rep.  592. 

A  public  highway  is  a  way  in  which  the 
public  are  entitled  to  a  right  of  passage. 
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The  title  to  the  boU,  stone,  etc.,  In  such  a 
way  contlnaes  in  the  owners  of  the  lands 
over  which  the  way  passes.  The  land  Is 
merely  dedicated  to  the  public  for  particular 
purposes.  Chambers  y.  Furry  (Pa.)  1  Yeates 
167,  169. 

Ferry. 

See  "Ferry.* 

Ferry  boat. 

A  highway  is  a  passage  that  is  open  to 
all  the  public.  Thus,  public  rivers,  consid- 
ered as  highways,  need  not  necessarily,  be 
thoroughfares;  but  the  term  would  not  in- 
clude a  ferry  boat  operated  by  a  county. 
Chick  V.  Newberry  County,  3  S.  E.  787,  789, 
27  S.  C.  419. 

As  hisliway  properly  laid  ont* 

Act  Md.  1795,  c.  44,  f  2,  requiring  the 
location  of  public  highways  to  be  recorded 
among  the  records  of  the  territory  of  Co- 
lumbia, should  be  construed  to  include  only 
those  roads  which  have  been  so  recorded, 
such  recording  being  a  condition  precedent 
to  the  constitution  of  the  road  as  a  public 
highway.  United  States  v.  Emery  <U.  S.)  25 
Fed.  Cas.  1014. 

The  North  Carolina  statute  prohibiting 
the  obstruction  of  a  public  highway  includes 
a  road  laid  off  by  commissioners  under  an 
order  of  a  township  board  of  trustees,  which 
has  appointed  an  overseer  for  the  road. 
State  V.  Davis,  68  N.  C.  297,  299. 

"Highway,"  as  used  in  Gen.  St  c.  43, 
§  1,  which  authorizes  the  county  commission- 
ers to  lay  out  a  highway  from  place  to  place 
within  the  same  town,  as  well  as  from  town 
to  town,  means  a  way  originally  laid  out  by 
the  county  commissioners.  Inhabitants  of 
Blackstone  v.  Worcester  County  Com'rs,  108 
Mass.  6a 

Impassable  or  unopened  road. 

The  term  "highway,"  within  the  mean- 
ing of  Rev.  St  §  1326,  prescribing  a  penalty 
for  obstructing  a  highway,  does  not  include 
a  platted  street  designated  and  dedicated  to 
the  public  use,  but  which  has  not  been  open- 
ed for  actual  public  use.  City  of  Racine  v. 
Chicago  &  N.  W.  Ry.  Co.,  65  N.  W,  857,  858, 
92  Wis.  118;  State  v.  Paine  Lumber  Co.,  54 
N.  W.  503,  504,  84  Wis.  205. 

The  word  "highway"  imports  a  prac- 
ticable passage.  It  is  a  contradiction  in 
terms  to  speak  of  an  impassable  public  high- 
way. We  might  as  well  speak  of  an  unin- 
habitable dwelling  house  or  an  invisible  il- 
lumination. Armstrong  v.  City  of  St  Louis, 
3  Mo.  App.  151,  157. 

As  improred  part  of  way. 

Code,  §  466,  which  provides  for  the  im- 
provement of   highways   within   cities  and 


towns,  and  that  an  assessment  may  be  made 
upon  the  lots  fronting  on  such  highway, 
means  simply  the  improved  part  of  the  high- 
way. Morgan  v.  Des  Moines  dc  St  Lb  By. 
Co.,  21  N.  W.  96,  98,  64  Iowa,  689,  62  Am. 
Rep.  462. 

As  an  inovmliranoe. 

See  "Incumbrance  (On  Title).'' 

As  land. 

See  "I^nd.** 

Iiandinss  and  levies. 

The  term  "highway"  in  the  constitution- 
al prohibition  relative  to  roads,  highways, 
streets,  or  alleys  cannot  be  held  to  embrace 
landings  and  levees,  or  include  a  river  and 
its  banks.  Duffy  v.  City  of  New  Orleans,  21 
South.  179,  182,  49  La.  Ann.  114. 

A  wharf,  simply  as  such,  and  not  being 
part  of  a  street,  is  not  a  public  highway. 
State  V.  Cowan,  29  N.  C.  239,  248. 

I<ane. 

See  "Lane." 

Natnre  of  nse. 

In  Cater  v.  Northwestern  Telephone 
Exch.  Co.,  63  N.  W.  Ill,  60  Minn.  539,  28  L 
U.  A.  310,  51  Am.  St  Rep.  543,  the  adapta- 
bility of  the  public  easement  in  highways  to 
the  requirements  of  improvement  an  inven- 
tion was  well  expressed  by  Judge  Mitchell 
as  follows:  "If  there  is  any  one  fact  estab- 
lished in  the  history  of  society  and  of  the 
law  itself,  it  is  that  the  mode  of  exercising 
this  easement  is  expansive,  developing  and 
growing  as  civilization  advances.  In  the 
most  primitive  state  of  society  the  concep- 
tion of  a  highway  was  merely  a  footpath;  in 
a  slightly  more  advanced  state  it  included 
the  idea  of  a  way  for  pack  animals;  and 
next  a  way  for  vehicles  drawn  by  animals; 
constituting  respectively  the  iter,  the  actus, 
and  the  via  of  the  Romans.  And  thus  the 
methods  of  using  public  highways  expanded 
with  the  growth  of  civilization  until  to-day 
our  urban  highways  are  devoted  to  a  variety 
of  uses  not  known  in  former  times,  and  nev- 
er dreamed  of  by  the  owners  of  the  soil 
when  the  public  easement  was  acquired. 
Hence  it  has  become  settled  law  that  the 
public  easement  is  not  limited  to  the  par- 
ticular methods  of  use  in  vogue  when  the 
easement  was  acquired,  but  includes  all  new 
and  improved  methods,  the  utility  and  gen- 
eral convenience  of  which  may  afterward 
be  discovered  and  developed  in  aid  of  the 
general  purpose  for  which  highways  are  de- 
signed." A  statute  authorizing  the  construc- 
tion of  bicycle  sidepaths  on  highways  is  not 
invalid,  and  is  a  proper  highway  use.  Ryar. 
V.  Preston,  69  N.  Y.  Supp.  100,  102,  58  App. 
Div.  97. 
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The  easement  of  a  highway  embraces 
all  travel  not  prohibited  by  law  on  foot,  in 
carriages,  omnibuses,  stages,  sleighs,  or  oth- 
er vehicles,  as  the  wants  and  habits  of  the 
public  demana.  The  right  of  the  public  in 
a  highway  consists  in  the  privilege  of  pas- 
sage and  such  privileges  as  are  annexed  as 
incidents  by  usage  or  custom,  as  the  right 
to  make  sewers  and  drains  and  lay  gas  and 
water  pipes.  It  can  hardly  be  questioned 
that  the  primary  and  fundamental  purpose 
of  a  public  highway,  street,  or  alley  is  to 
accommodate  the  public  travel,  to  afford  citi- 
zens and  strangers  an  opportunity  to  pass 
and  repass  on  foot  or  in  vehicles  with  such 
movable  property  as  they  may  have  occa- 
sion to  transport,  and  every  man  has  a  right 
to  use  on  the  road  a  conveyance  of  his  own 
at  will,  subject  to  such  proper  regulations 
as  may  be  prescribed  by  authority.  The 
easement  for  public  travel  is  not  to  be  lim- 
ited to  the  particular  modes  of  travel  in  use 
at  the  time  the  easement  was  acquired,  but 
extends  to  and  includes  all  such  new  and 
improved  methods  of  travel,  the  utility  and 
general  convenience  of  which  may  be  after- 
wards discovered  or  developed,  as  are  in  aid 
of  the  identical  use  for  which  the  street  was 
acquired.  The  construction  and  operation  of 
an  ordinary  railroad  in  a  public  street  is  a 
new  use  of  the  street,  and  an  additional  bur- 
den on  the  soil.  Garll  v.  Stillwater  St.  Ry. 
Ik  Transfer  Co.,  10  N.  W.  206,  28  Minn.  873, 
41  Am.  Rep.  290. 

"A  public  highway,  while  primarily  in- 
tended for  the  accommodation  of  travelers 
employing  the  ordinary  means  of  locomo- 
tion, such  as  vehicles  drawn  by  animals,  is 
nevertheless,  in  another  and  broader  sense, 
a,  public  convenience.  It  is  appropriated 
for  that  purpose,  and,  when  thus  taken  or 
dedicated,  nothing  remains  In  the  original 
proprietor  but  the  naked  fee;  for,  as  has 
been  well  saio,  lands  thus  appropriated  are 
acquired  for  the  purpose  of  providing  a 
means  of  free  passage  common  to  all  the 
people,  and  consequently  may  be  rightfully 
used  In  any  way  that  will  subserve  that  pur- 
pose. By  the  takmg  the  public  acquires  a 
right  of  free  passage  over  every  part  of  the 
land,  not  only  by  the  means  In  use  when 
the  lands  were  taken,  but  by  such  other 
means  as  the  improvements  of  the  age  and 
new  wants  arising  out  of  an  increase  of  pop- 
ulation or  an  enlargement  of  business  may 
render  necessary.  It  is  perfectly  consistent 
with  the  purposes  for  which  streets  are  ac 
quired  that  the  public  authorities  should 
adapt  them,  in  their  uses,  to  the  conven- 
iences and  improvements  of  the  age."  A 
street  may  be  used  for  the  laying  of  an  un- 
derground telephone  conduit  without  enti- 
tling abutting  owners  to  damages,  though 
Uielr  fee  extends  to  the  center  of  the  street. 
Oastle  V.  Bell  Telephone  Co.,  63  N.  Y.  Supp. 
482,  484,  49  App.  Div.  487. 


Neighborliood  road. 

A  neighborhood  road,  although  a  public 
way,  is  not  a  public  highway,  and  hence  the 
obstruction  of  tne  same  is  not  ground  for  a 
prosecution  for  obstructing  a  highway.  State 
V.  Harden,  11  S.  G.  360,  368»  369. 

Part  of  Mgliway. 

Within  Rev.  St  f  1294,  as  amended  by 
Laws  1882,  c.  253,  providing  that  any  high- 
way which  shall  be  entirely  abandoned  as 
a  route  of  travel,  and  on  which  no  highway 
tax  has  been  expended  for  five  years,  shall 
be  considered  legally  discontinued.  The 
term  "highway"  does  not  mean  that  any  part 
of  a  highway,  however  small,  that  lias  not 
been  traveled  or  worked  for  five  years,  shall 
be  considered  legally  discontinued.  It  is  a 
highway  eo  nomine,  as  a  generic  term,  to 
which  the  statute  relates;  at  least  enough 
of  any  public  road  or  thoroughfare  to  be  call- 
ed in  ordinary  parlance  a  highway,  or  as  is 
meant  by  the  statute  when  it  provides  for 
laying  out  a  highway;  and  hence  the  stat- 
ute does  not  apply  where,  to  avoid  a  hill, 
wnich  was  at  the  crossing  of  two  roads,  the 
road  had  been  made  around  the  foot  of  the 
hill,  and  that  part  going  over  the  hill  had 
not  been  worked.  Maire  v.  Kruse,  55  N.  W. 
389,  390,  85  Wis.  802,  26  L.  R.  A.  449. 

The  term  "highway"  in  a  statute  provid- 
ing that  any  hignway  abandoned  as  a  route 
of  travel,  and  on  which  no  highway  tax  had 
been  expended  for  five  years,  shall  be  con- 
sidered discontinued,  was  construed  to  in- 
clude a  country  road  more  than  half  a  mile 
in  length  connecting  two  other  highways. 
Herrick  v.  Town  of  Geneva,  65  N.  W.  1024, 
1025,  92  Wis.  114. 

Gen.  Laws,  c.  71,  |  1,  provides  that 
"highways  in  a  town"  may  be  discontinued 
by  vote  of  the  town.  Held,  that  "highways 
in  a  town,"  within  the  meaning  of  the  stat- 
ute, includes  one  wholly  within  the  town, 
though  it  is  part  of  a  continuous  thorough- 
fare extending  to  other  towns.  Drew  y.  Cot- 
ton, 42  Atl.  239,  240,  68  N.  H.  22. 

Ilank  road. 

See  "Plank  Roads." 

Private  way. 

The  term  "highway*'  includes  not  only 
public  roads,  but  also  private  roads.  Sher- 
man V.  Buick,  82  Gal.  241,  242,  252,  91  Am. 
Dec.  577. 

"Public  highway,"  as  used  in  Wagner*s 
St  p.  520,  I  5,  providing  that  a  railway  com- 
pany shall  not  be  liable  for  killing  animals 
in  a  crossing  of  any  public  highway,  includes 
a  private  road,  for  k  private  road  is  a  high- 
way. The  phrase  "public  highway"  is  a 
tautological  expression.  A  highway  is  a  pas- 
sage, road,  or  street  which  every  citizen  has 
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a  right  to  UBe,  and  is  therefore  necessarily 
public;  prlyate  roads  being  so  termed  by  the 
statute  to  dlstlngalsh  them  from  public 
roads,  which  are  maintained  by  public  ex- 
pense. Walton  y.  St  Louis,  L  M«  ft  S.  By. 
Ck>.,  67  Mo.  66,  57. 

As  pnUie  plaee  or  work. 

See  "Public  Place";  "Public  Works." 

PmbUe  s«mare« 

The  term  "highway"  is  properly  applied 
to  so  much  of  a  public  square  as  Is  around 
and  about  the  courthouse,  and  devoted  to  the 
purpose  of  a  highway.  Parts  of  it  may,  and 
not  infrequently  are,  devoted  to  the  use  of 
pedestrians,  while  other  parts  are  used  for 
and  devoted  to  the  purpose  of  passing  and 
repassing  and  going  to  and  from  with  car- 
riages, wagons,  carts,  horses,  etc.  The  pur- 
pose is  to  enable  all  persons  and  people  go- 
ing to  and  from  the  courthouse  to  have  a 
convenient  public  way  and  means  to  do  so. 
This  is  a  material  part  of  the  purpose  of 
what  is  commonly  and  not  inaptly  called  the 
"public  square"  of  the  county.  It  belongs  to 
the  county,  and  the  courthouse  is  erected 
on  it,  and  so  much  as  is  used  for  the  mov- 
ing about  of  people  constitutes  and  is  a 
highway  recognized,  allowed,  and  protected 
by  the  law.  It  belongs  to  the  public,  and 
they  use  it  of  right  until  public  authority 
shall  abolish  it  though  there  be  no  overseer 
of  it  for  an  overseer  is  not  essential  to  the 
existence  of  a  highway.  State  v.  Eastman, 
13  S.  E.  1019,  1020,  109  N.  0.  785. 

Railroad. 

A  railroad  is  a  public  highway,  not  in 
tne  sense  of  public  wagon  roads  upon  which 
every  one  may  transact  his  own  business 
with  his  own  means  of  conveyance,  but  only 
in  the  sense  of  being  compelled  to  accept  of 
each  and  all  and  take  and  carry  away  to  the 
extent  of  their  ability.  Toledo,  P.  &  W.  Ry. 
Co.  V.  Pence,  68  111.  524,  529;  Clark  v.  Chi- 
cago &  A.  R.  Co.,  29  S.  W.  1013,  1016,  127 
Mo.  197. 

A  railroad  is  a  public  highway  affording 
facilities  for  easy  and  rapid  travel  to  the 
public,  and  aiding  or  developing  the  re- 
sources of  a  country,  and  making  the  mar- 
kets for  its  production  easy  oi.  access.  Gib- 
son V.  Mason,  5  Nev.  283,  307. 

A  railroad  is  a  public  way  for  the  pub- 
lic benefit  and  the  right  of  a  corporation  to 
exact  a  uniform,  reasonable,  and  stipulated 
toll  from  those  who  pass  over  it  does  not 
make  its  main  use  a  private  one.  The  pub- 
Uc  have  an  interest  in  such  a  railroad  when 
it  belongs  to  a  corporation  as  clearly  as  they 
would  if  it  were  free,  or'  as  if  the  tolls  were 
payable  to  the  state,  because  travel  and 
transportation  are  cheapened  by  it  to  a  de- 
gree far  exceeding  all  the  tolls  and  charges 


of  every  kind;  and  this  advantage  the  public 
has  over  and  above  those  of  rapidity,  com- 
lort,  convenience,  increase  of  trade,  open- 
ing of  markets,  and  other  means  of  reward- 
ing labor  or  promoting  wealth.  The  purpose 
of  constructing  a  railroad  is  public  in  its  na- 
ture, for  a  donation  to  which  taxes  may  be 
levied.  Davidson  v.  Ramsey  County  Com'rs, 
18  Minn.  482,  488  (Gil.  482,  436). 

A  railroad  is  for  some  purposes  and  in  a 
certain  sense  a  highway;  not,  however,  in 
the  sense  that  a  street  or  road  is  a  public 
highway.  It  is  quasi  public  in  character. 
The  right  of  eminent  domain  may  be  invoked 
in  aid  of  its  construction;  and  when  fully 
equipped  and  In  operation  it  becomes  a  com- 
mon carrier,  and  is  liable  alike  to  all  persons 
for  the  transportation  of  themselves  and 
their  property,  and  as  a  common  carrier  it 
may  be  controlled  and  governed  by  the  state, 
and,  within  well-defined  limits,  by  the  Unit- 
ed States.  A  street  or  road  is  a  public  high- 
way in  a  much  broader  sense  than  a  rail- 
road. It  is  laid  out  and  opened  by  the  pub- 
lic authorities  for  the  general  use  of  the 
public,  built  and  kept  in  repair  at  public  ex- 
pense, and  all  persons  have  the  right  of  free 
access  thereto  with  the  right  to  travel  there- 
on. To  obstruct  it  is  made  a  criminal  of- 
fense. By  necessity,  one  who  owns  property 
abutting  on  or  locates  his  buildings  adja- 
cent to  a  street  or  road  enjoys  not  alone  the 
right  of  access  thereto  with  the  right  to 
travel  thereon,  but  in  addition  thereto,  the 
light  air.  and  view  which  come  to  his  prop> 
erty  over  the  same.  To  deprive  him  of  such 
right  would  be  to  destroy  the  thing  itself  out 
of  which  the  right  grows.  Therefore,  of 
necessity,  the  right  exists.  A  railroad  com- 
pany, when  invested  with  the  fee  title,  ex- 
cept in  the  discharge  of  its  duties  as  a  com- 
mon carrier,  is  the  owner  of  and  entitled  to 
the  exclusive  use,  possession,  and  control  of 
its  right  of  way,  the  same  as  a  private  per- 
son, and  holds  and  owns  its  property  disen- 
cumbered of  any  right  therein  of  its  abut- 
ting or  adjoining  neighbors  as  fully  and  com- 
pletely as  does  the  Individual  owner  of  prop- 
erty. The  public  do  not  have  the  right  of 
access  to  its  right  of  way  except  at  desig- 
ns teu  places,  and  abutting  owners  do  not 
uuild  adjacent  to  its  right  of  way  with  a 
view  of  access  thereto  and  the  enjoyment  of 
light,  air,  and  view  therefrom.  Kotz  v.  II- 
Unois  Cent  Ry.  Co.,  59  N.  B.  240,  241,  188 
IlL  578. 

A  railroad  is  not  a  public  highway  in 
the  sense  that  it  belongs  to  the  people,  so 
as  to  preclude  a  party  from  acquiring  title 
to  land  owned  by  a  railway  company  by  ad- 
verse possession,  since  such  company  holds 
and  uses  Its  property  for  the  benefit  of  its 
stockholders,  and  not  for  the  public  Pitts- 
burgh, C,  O.  &  St  L.  Ry.  Co.  T.  Stlckley.  58 
N.  B.  192,  193,  155  Ind.  312. 
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^'A  railroad  Is  a  public  bigbway  for  the 
public  benefit,  and  the  right  of  the  corpora- 
tion to  exact  a  uniform,  reasonable,  stipu- 
lated toll  from  those  who  pass  over  it  does 
not  make  Its  main  use  a  private  one.  The 
public  has  an  Interest  in  such  a  road  when 
it  belongs  to  a  corporation  as  clearly  as  they 
would  have  If  it  were  free,  or  as  if  the 
tolls  were  payable  to  the  state,  because  travel 
and  transportation  are  cheapened  by  it  to  a 
degree  far  exceeding  all  the  tolls  and  char- 
ges of  every  kind;  and  this  advantage  the 
public  has  over  and  above  those  of  rapid- 
ity, comfort,  and  convenience,  Increase  of 
trade,  opening  of  markets,  and  other  means 
of  regarding  labor  and  promoting  wealth." 
Thus  the  assessment  of  a  local  tax  to  aid  In 
the  construction  of  a  railroad  is  a  legitimate 
exercise  of  a  taxing  power,  as  the  road  Is  a 
public  benefit  Sharpless  v.  City  of  Phila- 
delphia, 21  Pa.  (9  Harris)  147,  164,  109,  69 
Am.  Dec.  759. 

Under  the  provisions  of  section  4,  art 
11,  of  the  Oonstitutlon,  a  railroad  construct- 
ed and  operated  in  tne  state  is  a  public  high- 
way. McLucas  V.  St.  Joseph  &  G.  I.  R.  Co. 
(Neb.)  93  N.  W.  928. 

A  highway  does  not  Include  a  railroad 
in  the  fullest  sense  of  the  term,  though  the 
public  has  an  interest  in  it,  and  the  right  to 
use  It  and  although  there  is  a  necessity  that 
the  company  should  keep  the  road  in  a  con- 
dition to  enable  it  to  perform  its  duty  to  the 
public.  It  is  not  a  common  public  highway 
on  which  all  citizens  are  free  to  pass,  since 
it  Is  the  subject  of  private  property.  A  rail- 
road is  not  a  highway  in  the  sense  that  it  is 
exempt  from  execution  as  such.  State  v. 
Rleves,  27  N.  C.  297,  310. 

Rev.  St  U.  S.  i  2477  [U.  S.  Comp.  St  1901, 
p.  15(r7],  declares  that  the  right  of  way  for 
the  construction  of  highways  over  public 
lands  not  reserved  for  public  uses  Is  hereby 
granted.  Held,  that  the  term  ''highway,"  as 
used  in  the  section,  did  not,  either  In  its  or- 
dinary or  strict  sense,  include  railroads.  Aud 
while  it  was  true  in  a  certain  sense  that  a 
railroad  was  a  public  highway,  to  be  con- 
structed and  operated  according  to  law  and 
subject  to  public  control,  it  can  only  be  used 
in  a  particular  manner,  and  is  not  open  to 
common  use  for  foot  passengers,  horse  pas- 
sengers, animals,  and  carriages,  as  an  ordi- 
nary highway  may  be  used.  In  the  usual  ac- 
ceptation of  the  term,  a  highway  is  one  which 
is  common  to  all  people  without  distinction, 
and  which  they  may  travel  over  on  foot 
horseback,  or  in  carriages.  Burlington,  K.  & 
S.  W.  R.  Co.  V.  Johnson,  16  Pac.  125,  128, 
38  Kan.  142.  Contra,  see  Flint  A  P.  M.  Ry. 
Co.  V.  Gordon,  2  N.  W.  648,  653,  41  Mich.  420; 
Tennessee  &  G.  R.  Co.  y.  Taylor,  14  South. 
379,  102  Ala.  224. 

"Public  highway,**  as  used  in  legisla- 
tive declarations  to  the  effect  that  particu- 


lar railroads  shall  be  public  highways,  means 
that  such  road  shall  be  open  to  the  use  of 
the  public  for  their  own  vehicles.  As  used 
in  Act  Cong.  May  5,  1864,  13  Stat  64,  grant- 
ing land  to  the  state  of  Minnesota  to  aid 
in  the  construction  of  a  certain  railroad,  and 
providing  that  the  said  railroad  shall  be  and 
remain  a  public  highway  for  the  use  of  the 
government  of  the  United  States  free  from 
all  toll  or  other  charge  for  the  transportation 
of  any  property  or  troops  of  the  United 
States,  only  means  that  the  government  shall 
have  the  right  to  use  the  road,  and  not  that 
it  shall  have  the  right  to  require  its  transpor- 
tation to  be  performed  by  the  railroad  com- 
pany. Lake  Superior  &  M.  R.  R.  Co.  v.  Unit- 
ed States,  93  U.  S.  442,  451,  23  L.  Ed.  965. 

"Public  highway,"  as  used  in  Act  March 
22,  1871,  providing  that  whenever  any  public 
highway  of  any  company  shall  have  been  out 
of  repair  for  five  years  it  shall  be  deemed 
abandoned,  does  not  seem  to  apply  to  rail- 
roads. It  is  true  thai  railroads  are  public 
highways  belonging  to  corporations,  but  at 
the  time  of  the  passage  of  the  act  they  con- 
stituted by  far  the  most  Important  class  of 
such  highways,  and  It  is  not  to  be  supposed 
that  the  Legislature  Intended  to  include 
them  under  this  general  name  after  mention- 
ing in  the  act  by  name  turnpikes  and  canals. 
Pittsburgh,  V.  &  C.  Ry.  Co.  v.  Pittsburgh,  C. 
&  S.  L.  R.  Co.,  28  Atl.  155,  157,  159  Pa.  331. 

'*A  railroad  is  a  public  highway  (Const. 
Tex.  art.  10,  {  2;  Beekman  v.  Saratoga  &  S. 
R.  Cq.  [N.  Y.]  3  Paige,  45.  74,  22  Am.  Dec. 
679;  Aug.  Highw.  fi  370),  and  especially  is 
this  true  so  far  as  acquisition  of  the  right 
of  way  is  concerned,  for  upon  no  other 
theory  could  the  right  of  eminent  domain  be 
conferred  upon  a  railroad  corporation."  Tex- 
as &  N.  O.  Ry.  Co.  V.  Sutor,  56  Tex.  496,  499. 

A  railroad  is  not  a  public  highway  with- 
in Code  1876,  §  4203,  prohibiting  the  use  of 
abusive,  insulting,  or  vulgar  language  on  the 
public  highway  near  the  dwelling  house  or 
curtilage  of  another,  in  the  presence  of  the 
family  or  any  member  of  the  family  of  the 
owner.    Comer  v.  State,  62  Ala.  320. 

A  railroad  is  not  a  public  highway  with- 
in Rev.  Code,  c.  84,  §  2,  punishing  with  death 
robbery  in  or  near  a  public  highway.  State 
V.  Johnson,  61  N.  C.  140,  143. 

A  railroad  is  not  a  highway  within  Rev. 
Code,  I  3622,  prohibiting  the  betting  at  a 
game  of  cards  played  in  a  highway.  Napier 
V.  State,  50  Ala.  168,  170. 

A  railroad  Is  not  a  highway  within  1 
Rev.  St  341,  {  5,  subd.  11,  which  declares 
that  the  electors  of  each  town  shall  have 
power  at  their  annual  town  meeting  to  make 
rules  and  regulations  for  ascertaining  the  suf- 
ficiency of  all  fences  of  such  town,  for  deter- 
mining the  time  and  manner  in  which  cat- 
tle, horses,  or  sheep  shall  be  permitted  to  go 
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at  large  on  highways.  Tonawanda  R.  Go.  t. 
Munger  (N.  Y.)  5  Denlo»  255,  268,  49  Am. 
Dec.  239. 

Railroad  platf  omu 

The  platform  of  a  railway  company  at 
its  station  or  stopping  place  is  in  no  sense  a 
public  highway.  There  is  no  dedication  to 
public  use  as  such.  It  is  a  structure  erected 
expressly  for  the  accommodation  of  passen- 
gers arriving  and  departing  in  the  train.  Be- 
ing uninclosed,  persons  are  allowed  the  priv- 
ilege of  walking  over  it  for  other  purposes, 
but  they  have  no  legal  right  to  do  so.  The 
servants  of  the  company,  after  requesting 
them  to  leave^  can  remove  them  by  what- 
ever force  may  be  necessary.  Gillis  v.  Penn- 
sylvania R.  Co.,  59  Pa.  (9  P.  F.  Smith)  129, 
141,  98  Am.  Dec.  317. 

Road  syaonyinoiis. 

See  "Road." 

Sidewalk  as  part  of. 

A  sidewalk  is  as  much  a  part  of  the 
highway  as  the  traveled  wagon  road  is.  Peo- 
ple V.  Meyer,  56  N.  Y.  Supp.  1097,  1099,  26 
Misc.  Rep.  117.  See,  also,  Marini  v.  Grahaib, 
7  Pac.  442,  443,  67  Cal.  130;  Bonnet  v.  City 
&  County  of  San  Francisco,  65  Cal.  230,  231, 
3  Pac.  815;  Ex  parte  Taylor,  87  Cal.  91,  94, 
25  Pac.  258;  Martinovich  v.  Wooley,  60  Pac. 
760,  128  Cal.  141;  City  of  Frankfort  v.  Cole- 
man, 49  N.  B.  474,  475,  19  Ind.  App.  368,  65 
Am.  St.  Rep.  412;  Board  of  Public  Works 
of  City  of  Denver  v.  Hayden,  56  Pac,  201, 
204,  13  Colo.  App.  36;  Challiss  v.  Parker,  11 
Kan.  384,  391. 

Street  or  town  way. 

A  street  in  a  city  is  a  highway.  Laufer 
V.  Bridgeport  Traction  Co.,  37  Atl.  379,  381, 
68  Conn.  475;  In  re  Road  from  Fitzwater  St 
to  Shippen  St  In  Moyamensing  Tp.  (Pa.)  4 
Serg.  &  R.  106;  Lehigh  Val.  R.  Co.  v.  Do- 
ver &  R.  R.  Co.,  43  N.  J.  Law  (14  Vroom) 
526;  White  v.  Chicago,  St  L.  &  P.  R.  Co., 
122  Ind.  317,  326,  23  N.  E.  782,  784,  7  L.  R. 
A.  257;  Laufer  v.  Bridgeport  Traction  Co., 
37  Atl.  379,  381,  68  Conn.  475. 

The  word  "highway"  may  or  may  not 
include  a  street  A  public  highway  is  a  thor- 
oughfare for  public  use,  including  country 
roads;  while  a  street  Js  a  public  highway  of 
a  city,  town,  or  village.  State  v.  Moriarty, 
74  Ind.  103,  104. 

A  street  is  a  road  or  public  way  In  a  city, 
town,  or  village.  As  the  way  is  common, 
free  to  all  the  people,  it  is  a  highway,  and  it 
is  proper  to  affirm  that  all  streets  are  high- 
ways, though  not  all  highways  are  streets. 
"Streets"  is  a  generic  term,  and  includes  all 
urban  ways  which  can  be  and  are  generally 
used  for  ordinary  purposes  of  travel.  Sachs 
V.  Sioux  City,  109  Iowa,  224,  228,  80  N.  W. 
336. 


A  street  is  a  highway.  Bouvier,  in  his 
Law  Dictionary,  defines  a  street  as  a  public 
thoroughfare  or  highway  in  a  city  or  vil- 
lage. The  grant  of  a  street  or  highway  oyest 
one's  land  is  but  the  grant  of  an  Incorporeal 
hereditament  By  its  very  terms  It  signifies 
that  the  party  to  whom  the  grant  is  made 
acquires  an  easement  on  the  land,  and  noth- 
ing more.  Cox  v.  Louisville,  N.  A.  &  0.  B, 
Co.,  48  Ind.  178,  182. 

A  street  is  a  highway,  but  all  highways 
are  not  streets.  As  distinguished  from  the 
word  "highway,"  which  means  a  public 
thoroughfare  over  and  on  which  all  the  citi- 
zens of  the  land  have  a  right  to  pass  and  re- 
pass at  pleasure,  it  means  a  public  highway 
of  a  city,  town,  or  village  merely.  State  v. 
Moriarty,  74  Ind.  103,  104. 

The  meaning  of  the  term  "street"  is  not 
sufficiently  broad  to  include  all  highways, 
though  all  streets  are  embraced  within  the 
generic  term  "highways."  Duval  County 
Ck)m'rs  v.  City  of  Jacksonville,  18  South*  339, 
344,  36  Fla.  196,  29  L.  R.  A.  416;  Gray  v.  Dal- 
las Terminal  Ry.  &  Union  Depot  Co.,  36  S. 
W.  352,  357,  13  Tex.  Civ.  App.  158. 

That  the  Legislature,  in  enacting  laws 
governing  highways,  intended  to  include 
streets  in  towns  and  cities,  is  to  be  deter- 
mined from  the  sense  of  the  statute  itself, 
and  not  from  a  general  definition  of  the 
term  "highway."  It  will  not  be  presumed 
that  the  Legislature,  in  employing  the  gen- 
eral term  "highways,"  meant  to  Include  the 
streets  of  a  municipal  corporation.  There  is 
no  such  presumption.  See  Elliott  on  Roads  & 
Streets,  p.  16.  Kerney  v.  Barber  Asphalt 
Pav.  Co.,  86  Mo.  App.  573,  57a 

"The  word  'highway'  In  popular  lan- 
guage means  a  public  way,  and  includes  a 
town  way."    Cleaves  v.  Jordan,  34  Me.  9,  12. 

A  highway  Is  a  passage  or  road  through 
the  country,  or  some  part  of  it,  for  the  use 
of  the  people.  It  is  a  generic  name  for  all 
kinds  of  public  ways.  "Public  road"  and 
"highways"  are  usually  understood  to  mean 
the  same  thing,  and  include  all  ways  which 
of  right  are  common  to  the  whole  public,  and 
therefore  differ  from  private  roads  or  by- 
ways. They  therefore  include  streets,  ave- 
nues, lanes,  and  alleys  in  cities  and  villages, 
unless  there  is  something  in  the  subject-mat- 
ter of  the  enactment  showing  that  It  is  inap- 
plicable to  those  urban  highways.  The 
■terms  "public  roads"  and  "highways**  in 
Laws  Minn.  1860,  c.  12,  |  1,  which  grants  to 
any  telegraph  comxmny  Incorporated  under 
the  laws  of  the  state  full  power  and  right  to 
use  public  roads  and  highways  In  this  state, 
includes  streets,  avenues,  and  alleys  in  cit- 
ies and  villages.  Abbott  v.  City  of  Duluth 
(U.  S.)  104  Fed.  833,  837.  Soj  also,  under  stat- 
utes giving  telephone  companies  a  right  to 
erect  poles  and  wires  in  highways.  North- 
western Tel.  Exch.  Co.  v.  City  of  Minneapo- 
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118,  86  N.  W.  69,  71,  81  Minn.  140,  53  L.  R.  A.  i 
175;    State  v.  City  of  Sheboygan,  86  N.  W. 
657,  650,  111  Wis.  23;   Chamberlain  y.  Iowa 
Tel.  Co..  83  N.  W.  596.  597.  119  Iowa,  619. 

The  term  "highway,"  as  used  in  Rey. 
St  c.  1,  I  6,  d.  6,  providing  that  a  highway 
may  include  a  county  bridge,  county  road, 
or  county  way,  cannot  be  construed  to  ever 
mean  a  town  way.  Wells  y.  York  County 
Com'rs.  11  Atl.  417,  418,  79  Me.  522. 

The  word  **street"  Imports  a  highway 
(Rap.  Law  Diet  p.  1226).  and  In  the  absence 
of  proof  to  the  contrary  it  will  be  assumed 
that  the  term  "street"  in  the  return  of  the 
public  road  by  surveyors  designating  a  street 
as  the  place  of  beginning  or  ending  of  a  city 
road,  is  a  public  highway.  Lord  y.  Gilford, 
50  Atl.  903.  904,  67  N.  J.  Law.  193. 

Rey.  St  1843.  p.  332,  %  54,  providing  that 
every  highway  which  shall  not  be  opened 
and  worked  within  six  years  from  the  time 
of  its  being  laid  out  shall  cease  to  be  a  high- 
way, does  not  apply  to  streets.  Common 
Council  of  Indianapolis  v.  Cross.  7  Ind.  9.  12. 

In  2  Rev.  St  (7th  Ed.)  p.  1249,  providing 
that  all  highways  that  have  ceased  to  be 
traveled  or  used  as  highways  for  six  years 
shall  cease  to  be  a  highway  for  any  purpose. 
the  term  "highway"  applies  to  a  street  in  a 
village  incorporated  under  the  general  act 
for  the  incorporation  of  villages.  Excelsior 
Brick  Co.  y.  Village  of  Haverstraw.  86  N.  B. 
819,  820,  142  N.  Y.  146. 

"In  our  system  of  public  ways  the  dis- 
tinction between  highways,  technically  so 
called,  and  town  or  private  ways,  consists  In 
the  fact  that  the  former  are  laid  out  and 
may  be  altered  or  discontinued  by  the  au- 
thorities having  Jurisdiction  throughout  the 
county,  such  as  the  county  court,  the  court 
of  general  sessions,  and  in  modem  times  the 
county  commissioner;  while  the  latter  are 
laid  ont  and  may  be  altered  or  discontinued 
by  the  selectmen,  with  the  approval  of  the 
town.  In  other  respects  they  are  like  as 
equal  parts  of  the  system  of  public  ways." 
Butchers*  Slaughtering  &  Melting  Ass'n  v. 
City  of  Boston.  30  N.  E.  94,  139  Mass.  290 
(citing  Denham  y.  Bristol  County  Com'rs,  108 
Mass.  202;  Flagg  v.  Flagg,  82  Mass.  [16 
Gray]  175;  Valentine  v.  City  of  Boston.  89 
Mass.  [22  Pick.]  75,  33  Am.  Dec.  711). 

The  term  "highways"  in  St  1896.  c.  417, 
providing  a  board  of  survey  for  the  town  of 
R.  to  lay  out  and  establish  highways,  in- 
cludes all  ways  which  the  public  Interest  re- 
quires to  be  laid  out  relocated,  altered,  or 
widened  by  the  town  authorities,  and  in- 
cludes an  avenue  in  the  town.  Janvrin  v. 
Poole,  63  N.  B.  1066, 181  Mass.  463. 

"Hl^bway,"  as  used  In  St.  1834.  c.  184, 
prohibiting  allowing  cattle  to  go.  at  large  In 


a  highway  without  a  keeper,  Is  synonymous 
with  a  town  way.  so  that  an  Indictment 
charging  that  cattle  had  been  taken  up  In  a 
town  way.  they  not  being  under  the  care  of 
a  keeper,  was  a  sufficient  charge  under  the 
act  Commonwealth  y.  Hubbard,  41  Mass. 
(24  Pick.)  98.  101. 

"Highway."  as  used  In  St  1786.  c.  81,  I 
7,  which  provides  that  the  party  injured  may 
recover  double  damages  for  an  injury  re- 
ceived through  a  defect  In  any  highway,  in- 
cludes both  town  Ways  and  county  roads,  al- 
though it  is  sometimes  used  in  the  Statutes 
as  designating  only  a  county  road.  Jones  v. 
Inhabitants  of  Andover,  23  Mass.  (6  Pick.)  59. 
61.  The  term  includes  both  town  ways  and 
public  footways,  and,  as  used  in  Pub.  St  c. 
112,  {  125,  which  provides  that  a  highway  or 
town  way  may  be  laid  across  a  railroad  pre- 
viously constructed,  when  the  county  com- 
missioners think  that  the  public  convenience 
and  necessity  so  require,  means  a  public  way. 
the  original  Jurisdiction  to  lay  out  which  Is 
in  the  county  commissioners.  Boston  &  A. 
R.  Co.  y.  City  of  Boston,  2  N.  B.  943,  140 
Mass.  87. 

"Streets."  as  used  in  St  1803.  c  11.  an- 
nexing Southern  Boston  to  Boston,  and  pro- 
viding that  the  selectmen  of  Boston  were  au- 
thorized, to  lay  out  such  streets  and  lanes  In 
Southern  Boston  as.  in  their  Judgment  would 
be  for  the  common  benefit  of  the  proprietors 
of  the  land  and  of  the  town  of  Boston,  etc.. 
should  be  construed  as  synonymous  with 
**public  ways"  or  "highways."  Common- 
wealth y.  City  of  Boston,  83  Mass.  (16  Pick.) 
442,445. 

The  words  "street"  and  "highway"  have 
the  same  meaning,  respectively,  in  the  con- 
stitutional provision  requiring  a  railroad  to 
obtain  the  consent  in  writing  of  the  owners 
of  one-half  in  value  of  the  property  bounded 
on  that  portion  of  the  street  or  highway  up- 
on which  it  is  proposed  to  construct  or  op- 
erate the  railroad,  that  the  former  has  in 
innumerable  laws  relating  to  cities  and  In- 
corporated villages,  and  that  the  latter  has 
in  the  laws  of  this  state  known  as  the  "High- 
way Acts."  Hilton  y.  Thirty-Fourth  St  E. 
Co..  1  How.  Prac.  (N.  S.)  453.  456. 

The  word  "highway,"  in  a  statute  re- 
quiring railroads  to  erect  sign  boards  at  high- 
way crossings,  means  a  public  road  in  the 
country,  and  not  a  street  in  a  town  or  city. 
Mobile  &  O.  R.  Co.  y.  State,  51  Miss.  137, 
140. 

The  term  "highway,"  as  used  In  Code 
1892,  §  8555,  requiring  every  railroad  com- 
pany to  make  easy  grades  over  a  highway 
which  its  road  crosses,  and  to  keep  such 
crossing  in  good  order,  applies  to  city  streets 
as  well  as  roads  In  the  country.  Hamllne  y. 
Southern  Ry.  Co.,  25  South.  295,  296,  76  Miss. 
410. 
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Under  Code,  §  3551,  subjectiog  a  railroad 
company  to  fine  for  obstructing  travel  on  a 
highway  for  more  than  five  minutes,  or  of  a 
street  longer  than  shall  be  prestcribed  by  the 
ordinances  of  the  city,  town,  or  village,  the 
railroad  cannot  be  fined  for  the  obstruction 
of  a  street  in  a  town  having  no  ordinance  on 
the  subject,  the  term  "highway"  relating 
only  to  roads  in  the  country.  Illinois  Cent 
R.  Co.  V.  State,  14  South.  459,  71  Miss.  253. 

A  statute  prohibiting  the  obstruction  of 
a  highway  applies  equally  to  the  obstruction 
of  a  street,  although  towns  and  cities  may 
have  been  given  exclusive  control  of  the 
streets.  Bybee  v.  State,  94  Ind.  443,  48  Am. 
Rep.  175;  City  of  Indianapolis  v.  Hlggins, 
40  N.  B.  671,  673,  141  Ind.  1. 

The  word  "highway,"  as  used  in  Rev. 
St  111.  c.  114,  §1  77,  78,  relating  to  railroads 
and  warehouses,  and  providing  that  railroad 
corporations  shall  not  obstruct  public  high- 
ways by  trains  or  cars  except  to  receive  or 
discharge  passengers  or  to  take  fuel  and  wa- 
ter, and  in  no  case  longer  than  ten  minutes, 
and  prescribing  a  forfeiture  for  a  violation  of 
the  provision,  includes  all  kinds  of  public 
ways,  and  embraces  a  street  The  fact  that 
the  statutes  confer  power  upon  the  mu- 
nicipal authorities  to  regulate  the  use  of  the 
streets  of  a  city  and  to  prevent  and  remove, 
obstructions  to  the  same,  does  not  render  in- 
applicable the  general  statute  relating  to  ob- 
structions of  highways.  Ohio,  I.  &  W.  Ry. 
Co.  V.  People,  39  111.  App.  473.  474,  475. 

Where  authority  was  granted  to  a  city 
to  lay  out  and  extend  roads  and  highways 
over  and  across  the  right  of  way  of  a  rail- 
road, streets  are  included;  since  a  street  is 
a  road  or  public  way  in  a  city,  town,  or  vil- 
lage. Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  69  Pac.  1050,  1054,  12  Okl.  82. 

Rev.  St  1889,  c.  114,  §  68,  providing  that 
railroad  companies  must  furnish  their  loco- 
motives with  bells,  which  must  be  sounded 
80  rods  from  where  the  railroad  crosses  "any 
public  highway,"  is  not  limited  to  the  com- 
mon public  roads  in  the  county,  but  is  broad 
enough  to  include  streets  and  roads  in  in- 
corporated cities  and  towns.  Mobile  &  O.  R. 
Co.  V.  Davis,  22  N.  B.  850,  851,  130  lU.  14G. 

Rev.  St  1881,  §  1964,  providing  for  the 
punishment  of  any  one  placing  a  wrongful 
obstruction  in  a  public  highway,  should  be 
construed  to  Include  a  public  street  in  a  city. 
Bybee  v.  State,  94  Ind.  443,  446,  48  Am.  Rep. 
175. 

The  expression  "public  highway,**  as 
used  in  City  Charter  of  Lewiston,  fi  7,  giving 
the  city  council  exclusive  power  and  authori- 
ty to  lay  out  any  new  street  or  public  high- 
way, is  synonymous  with  "street,"  and  means 
public  way  or  street,  and  nothing  else.  Dor- 
man  V.  City  Council  of  Lewiston,  17  Atl.  316, 
317,  81  Me.  411. 


The  term  "highway"  may  include  a  coun- 
ty bridge,  county  road,  or  county  way;  but 
in  the  statute  it  never  means  a  town  way. 
Wells  V.  York  County  Com'rs,  U  Atl.  417, 
418,  79  Me.  522. 

The  term  "highway"  is  frequently  used 
in  a  very  broad  sense.  The  sea  is  said  to  be 
the  great  public  highway  of  nations.  The 
canals  and  all  public  rivers  and  the  Great 
Lakes  are  certainly  highways.  So  are  all 
the  railroads.  The  term,  in  its  ordinary  and 
popular  sense,  refers  to  the  country  roads 
under  the  management  and  control  of  the  lo- 
cal authorities  of  the  several  towns  or  coun- 
ties of  the  state.  It  does  not  include  streets 
or  avenues  in  cities,  as  expressly  held  in  Re 
Woolsey,  95  N.  Y.  135,  though  it  cannot  be 
denied  that  such  streets  or  avenues  are  high- 
ways in  the  broad  sense.  In  Const  art  3. 
I  18,  prohibiting  the  passage  of  private  or 
local  bills  for  the  purpose  of  "laying  out, 
opening,  altering,  working,  or  discontinuing 
roads,  highways,  or  alleys,"  the  term  is  used 
in  its  ordinary  and  popular  sense,  compre* 
bending  only  the  ordinary  roads  and  high- 
ways under  the  care  of  local  authorities.  In 
re  Bums,  49  N.  B.  246,  247.  155  N.  Y.  23. 

The  term  "highway,"  as  used  in  the 
chapter  relating  to  street  railway  companies, 
includes  and  covers  the  term  "street"  Gen. 
St  Conn.  1902,  §  3861. 

Turnpike. 

See,  also,  •Turnpike." 

A  turnpike  road  laid  out  and  constructed 
under  the  authority  of  the  charter  of  a  turn- 
pike company  'is  a  public  highway.  Pitts- 
burgh, M.  &  Y.  R.  R.  Co.  Y.  Commonwealth. 
104  Pa.  583,  586;  Northern  Cent  Ry.  Co.  ▼. 
Commonwealth,  90  Pa.  300,  302;  Rodgers  t. 
Bradshaw  (N.  Y.)  20  Johns.  735,  742;  Pox 
V.  Union  Turnpike  Co.,  69  N.  Y.  Supp.  551, 
553,  59  App.  Div.  363;  Dodge  County  Com'rs 
V.  Chandler,  96  U.  8.  205,  208,  24  L.  Ed.  625. 

A  public  highway  or  road  is  a  highway 
or  road  open  and  public  for  the  passaire  of 
every  person  without  any  toll  or  other  impo- 
sition. Bradshaw  v  Rodgers  (N.  Y.)  20 
Johns.  103,  105. 

"A  road  or  canal  constructed  by  the  pub- 
lic or  a  corporation  is  a  public  highway  for 
the  public  benefit  If  the  public  have  a  right 
to  passage  thereon  by  paying  a  reasonable 
stipulated  uniform  toll,  its  exaction  does  not 
make  its  use  private."  Bonaparte  v.  Cam- 
den &  A.  R.  Co.  (U.  S.)  3  Fed.  Cas.  821,  829. 

Public  highways  include  turnpikes,  rail- 
roads, and  bridges  used  as  thoroughfares, 
and  the  charge  of  a  toll  over  them  in  no  way 
affects  their  character  as  public  highways. 
They  are  public  because  of  the  right  of  the 
public  to  use  them.  Dodge  County  Com'rs  t. 
Chandler,  96  U.  S.  205,  208,  24  L.  Ed.  625w 
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Plank  roads  constructed  by  individuals 
or  corporations  nnder  the  general  law  or  by 
special  charter  are  public  highways,  the  ma- 
terial difference  between  them  and  other  pub- 
lic highways  being  In  the  manner  and  mode 
of  construction  and  repairing,  and  the  fact 
that  the  traveling  public  pay  a  toll  for  their 
use;  travelers  having  as  much  right  to  the 
use  of  one  as  the  other  on  paying  the  speci- 
fied tolls.    Craig  Y.  People,  47  Ul.  487,  493. 

A  turnpike  road  is  a  public  highway  es- 
tablished by  public  authority,  and  is  to  be 
regarded  as  a  public  easement  The  only 
difference  between  this  and  the  common 
highway  Is  that,  instead  of  being  made  at  the 
public  expense  in  the  first  instance.  It  is  au- 
thorized and  laid  out  by  the  public  authori- 
ty, and  made  at  the  expense  of  individuals 
In  the  first  Instance,  and  the  cost  of  con- 
struction and  maintenance  is  reimbursed  by 
a  toll  levied  by  public  authority  for  that  pur- 
pose. Ck)mmonwealth  v.  Wilkinson,  83  Mass. 
(16  Pick.)  175,  26  Am.  Dec.  654.  It  is  also 
flald  in  Murray  v.  Berkshire  County  Com'rs, 
53  Mass.  (12  Mete.)  455,  458,  that  a  turnpike 
road  is  a  public  highway,  which  all  people 
have  a  right  to  use,  and  which  no  one  has  a 
right  to  obstruct,  not  even  the  corporation 
that  built  it,  except  so  far  as  it  is  expressly 
authorized  to  do  so  in  order  to  secure  the 
tolls  granted  by  law.  State  v.  Maine,  27 
Conn.  641,  648,  71  Am.  Dec.  89. 

A  turnpike  road  is  a  public  highway,  and 
.abatement  will  lie  as  for  a  public  nuisance 
against  any  person  placing  obstructions 
thereon.  The  only  difference  between  a  turn- 
pike road  and  a  common  highway  is  that, 
instead  of  being  made  at  the  public  expense 
in  the  first  instance,  it  is  authorized  and 
laid  out  by  public  authority,  and  made  at  the 
expense  of  individuals,  and  the  cost  of  con- 
struction and  maintenance  is  reimbursed  by 
a  toll  levied  by  public  authcnrity  for  the  pur- 
pose. Every  traveler  has  the  same  right  to 
use  it  on  paying  the  toll  established  by  law, 
as  he  would  have  to  use  any  other  public 
highway.  Northern  Cent.  By.  Co.  ▼.  Com- 
monwealth, 90  Pa.  800,  802. 

The  expression  "public  highway,"  as 
used  in  Rev.  St  1881,  fi  4274,  providing  for 
the  drainage  of  wet  and  overflowed  lands  at 
the  expense  of  those  benefited  by  the  work, 
If  It  benefits  a  public  highway  should  be  con- 
strued in  its  ordinary  sense,  and  Includes 
the  gravel  road  of  a  turnpike  company 
Neff  V.  Reed,  98  Ind.  341,  346. 

Rev.  St  c.  19,  i  22,  which  requires  field 
drivers  to  take  up  and  impound  cattle  going 
at  large  In  the  public  highways,  Includes  a 
turnpike.  Plckard  v.  Howe,  68  Mass.  (12 
Mete.)  198,  208. 

Vladnot  or  wharf. 

See  "Viaduct";   "Wharf." 


Waterway. 

The  term  "highway'*  includes  a  naviga- 
ble river.  Wallamet  Iron  Bridge  (^.  v. 
Hatch  (U.  S.)  19  Fed.  347,  856;  Kean  Y.  Stet- 
son, 22  Mass.  (5  Pick.)  492,  495. 

"Public  highway"  Includes  a  navigable 
river.  State  v.  Wabash  Paper  Co.,  61  N.  B. 
949,  951,  21  Ind.  App.  167. 

▲  navigable  river  is  of  common  right  a 
public  highway.  Commonwealth  v.  Coombs, 
2  Mass.  489,  492;  Farmers'  Co-operative 
Mfg.  O).  V.  Albemarle  A  R.  R.  Co.,  23  S.  B. 
43,  44,  117  N.  C.  679,  29  L.  R.  A.  700,  63  Am. 
St.  Rep.  606;  Attorney  General  v.  Stevens, 
1  N.  J.  £q.  (Saxt)  869,  382,  22  Am.  Dec.  526; 
State  V.  Narrows  Island  Club,  5  S.  B.  411, 
413,  100  N.  C.  477,  6  Am.  St  Rep.  618.  So 
that  an  owner  of  land  bordering  on  such  a 
stream  has  a  right  to  free  access  thereto,  of 
which  he  cannot  be  deprived  without  com- 
pensation. Shirley  v.  Bishop,  8  Pac  82,  83, 
67  Cal.  643. 

A  stream  which,  in  its  natural  condition, 
is  capable  of  being  used  for  immediate  pur- 
pose of  navigation,  must  be  regarded  as  a 
public  highway.  Thunder  Bay  River  Boom- 
ing C^.  V.  Speechly,  31  Mich.  336,  18  Am. 
Rep.  184. 

A  river  within  the  limits  of  a  dty,  though 
a  highway  for  the  passage  of  vessels  engaged 
in  foreign  or  Interstate  commerce  and  do- 
mestic trafllc,  is  not  a  highway  in  the  sense 
that  the  streets  and  alleys  of  a  dty  are,  so 
as  to  charge  the  city  with  the  duty  of  keeping 
it  safe  for  navigation  by  removing  obstruc- 
tions therein.  Faust  v.  City  of  Cleveland  (U. 
S.)  121  Fed.  810,  811,  58  C.  C.  A.  194. 

Rev.  St  c.  176,  f  16,  providing  that  If 
the  life  of  any  person  crossing  a  highway 
with  reasonable  care  shall  be  lost  by  reason 
of  the  negligence  of  common  carriers  by 
means  of  railroads,  steamboats,  or  by  the 
unfitness  or  negligence  of  their  servants  or 
agents,  said  common  carriers,  proprietor,  or 
proprietors  shall  be  liable  in  damages  for 
the  same,  is  not  restricted  to  a  highway  on 
land,  but  applies  also  to  navigable  waters, 
the  same  being  a  public  highway.  Chase  v. 
American  Steamboat  Co.,  10  R.  I.  79,  85. 

The  term  "highway,"  as  ordinarily  used 
and  understood,  does  not  Include  streams  of 
water  or  water  highways,  though  the  high 
seas  are  often  spoken  of  as  "the  highways 
of  nations^"  and  the  Great  Lakes,  public  riv- 
ers, and  canals  are  treated  as  public  water 
highways;  the  term,  as  ordinarily  used  and 
understood,  especially  when  used  in  connec- 
tion with  the  conveyance  of  land,  referring 
to  the  roads  open  through  the  country  upon 
land  for  the  travel  of  persons  with  their  ani- 
mals and  vehicles.  Therefore,  where  a  pat- 
ent reserved  for  highways  a  certain  number 
of  acres,  it  did  not  authorize  an  appropria- 
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tion  by  the  state  of  a  small  stream  as  a 
highway  for  the  purpose  of  floating  logs 
and  for  other  purposes.  De  Gamp  v.  Dix,  54 
N.  E.  63,  64,  159  N.  Y.  436. 

The  word  "highway"  is  defined  as  a  pub- 
lic highway  or  road;  a  way  or  passage  open 
to  all;  a  way  over  which  the  public  at  large 
have  a  right  of  passage.  Streams  which 
have  been  used  for  navigation  or  for  float- 
ing logs  or  other  purposes  have  for  many 
years  been  known  as  highways.  In  the 
ordinance  of  1787  the  following  language  Is 
found:  **Tbe  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence  shall  be 
common  highways  and  forever  free.'*  In 
Scott  V.  Wilison,  3  N.  H.  321,  it  was  held 
the  river  Muskegon  is  a  common  highway. 
In  3  Kent,  Comm.  p.  557,  subd.  3,  it  is  said: 
"Every  thoroughfare  which  is  used  by  the 
public,  and  is,  in  the  language  of  the  English 
books,  common  to  all  the  king's  subjects,  is 
a  highway,  whether  it  be  a-  carriageway,  a 
horseway,  a  footway,  or  a  navigable  river." 
The  law  with  respect  to  public  highways  and 
to  fresh  water  rivers  is  the  same.  So  that 
an  act  making  a  stream  known  as  "Roaring 
Brook"  a  public  highway  Is  not  valid  under 
the  Constitution  forbidding  any  local  act  for 
laying  out  or  opening  highways.  In  re 
Burns,  44  N.  Y.  Supp.  930.  934,  16  App.  Div. 
507  (reversed  in  49  N.  E.  246,  247,  155  N.  Y. 
23). 

The  term  "highway"  Is  sufficiently  broad 
to  include  canals.  Lehigh  Val.  R.  Ck).  v. 
Dover  &  R.  R.  Co.,  43  N.  J.  Law  (14  Vroom) 
528,  531;  Bonaparte  v.  Camden  &  A.  R. 
Oo.  (U.  S.)  3  Fed.  Cas.  821,  829. 

A  canal  is  a  "public  highway,"  and  is 
not  the  less  so  because  of  the  tolls  charged, 
or  by  reason  of  Its  being  subject  to  the  regu- 
lations of  the  company  operating  it  Bamett 
T.  Johnson,  15  N.  J.  Eq.  (2  McCart)  481, 
485. 

The  term  "public  highway"  in  statutes 
concerning  eminent  domain  has  a  limited 
import.  Although  a  navigable  river  or  canal 
is,  in  some  sense,  a  public  highway,  yet  an 
easement  assumed  under  the  name  of  high- 
way would  not  enable  the  public  to  convert 
a  street  into  a  canal.  Perkins  v.  Colebrook, 
68  Conn.  113,  125,  35  Atl.  772. 

Lake  Michigan  is  not  a  "highway"  In 
the  sense  that  it  is  open  and  uninclosed, 
and  not  under  the  exclusive  control  of  any 
one  nation  or  people,  but  is  the  free  highway 
of  adjoining  nations  or  people.  This  lake 
lies  wholly  within  the  territory  of,  and,  as 
respects  foreign  nations,  is  under  the  exclu- 
sive dominion  of,  the  government  of  the  Unit- 
ed States.  If  we  may  indulge  the  expression, 
it  is  not  "no  man's  land."  It  is  not  by  na- 
ture free  to  the  commerce  of  the  world.  It 
is  so  free  solely  by  the  grace  of  the  govern- 
ment. Bigelow  V.  Nickerson  (U.  S.)  70  Fed. 
113,  117,  17  C.  a  A.  1,  30  L.  R.  A.  336. 


From  the  earliest  history  of  the  state^  the 
commissioners  of  water  passages  or  cuts  have 
been  treated  under  the  general  description  of 
"commissioners  of  roads,"  for  by  legislative 
use  highways  may  include  water  passages 
or  cuts,  and  the  term  "highways"  has  been 
disused  in  modem  legislation,  and  ''roads*' 
substituted.  Commissioners  of  New  Town 
Cut  y.  Seabrook  (S.  C.)  3  Strob.  380,  884. 

HIGHWAY  BY  WATER, 

The  term  "highways  by  water"  has  been 
given  to  that  class  of  navigable  streams, 
fresh  as  well  as  salt,  which  are  of  common  or 
public  use  for  the  carriage  of  boats  and 
lighters,  without  regard  to  whether  the 
streams  flow  or  reflow.  Enfield  Toll  Bridge 
Co.  V.  Hartford  &  N.  H.  R.  Co.,  17  Conn.  40, 
59,  42  Am.  Dec.  716. 

HIGHWAY  OOMMISSIONEH. 

As  an  oflBcer,  see  "Officer." 

HIGHWAY  EASEMENT. 

Whether  it  be  travel  or  transportation 
of  persons  and  property  or  the  transmission 
of  intelligence,  and  whether  accomplished  by 
old  methods  or  new  ones,  all  such  functions 
are  included  within  the  public  "highway  ease- 
ment," and  imposed  no  additional  servitude 
on  the  land.  Cater  v.  Northwestern  Tel. 
Exch.  Co.,  63  N.  W.  Ill,  113,  60  Minn.  539, 
28  L.  R.  A.  810,  51  Am.  St.  Rep.  543. 

HIGHWAY  BOBBERY. 

Robbery  being  the  forcibly  and  felonious- 
ly taking  from  the  person  of  another  of 
goods  or  money  to  any  value  by  violence  or 
putting  him  in  fear,  to  make  It  highway  rob- 
bery it  is  only  necessary  further  to  charge 
and  prove  that  it  was  committed  on  or  near 
a  highway.  State  ▼.  Brown,  18  S.  E.  51,  52, 
113  N.  C.  645. 

HIGHWAY  SUBVBYOB. 

Highway  surveyors  are  not  agents  of  a 
town.  They  are  public  officers,  whose  duties 
are  prescribed  by  law.  Their  authority  is 
not  derived  from  the  town,  but  from  the 
statute.  They  are  not  under  the  control  of 
the  town.  Their  powers  cannot  be  enlarged 
or  abridged  by  any  action  of  the  town,  and 
what  they  do  or  omit  to  do  in  the  proper 
exercise  of  their  authority  is  done  or  omitted 
because  the  law  enjoins  and  prescribes  their 
duties  independent  entirely  of  municipal  con- 
trol or  authority.  Eaton  v.  Burke,  66  N.  H. 
306,  310,  22  Atl.  452,  454  (citing  Hardy  y. 
Town  of  Keene,  52  N.  H.  370,  377). 

HIGHWAY  TAX. 

As  city  tax,  see  "City  Tsx.** 

Taxes  assessed  by  a  city  for  roads  and 
bridges  are  highway  taxes,  and  governed  by 
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tbe  statutory  proYlBlons  applicable  thereto. 
Stone  Y.  Bean,  81  Mass.  (16  Gray)  42,  44. 

HIM. 

The  use  of  the  word  "him**  in  a  contract 
of  partition,  in  which  it  is  stipulated  that 
one  of  the  parties  shall  have,  the  priyilege 
of  a  road  through  the  land  of  the  other, 
so  as  to  enable  "him"  to  take  the  nearest 
and  best  road  to  D.,  though  construed  in 
connection  with  the  word  **priyilege/'  does 
not  show  that  the  agreement  only  creates  a 
mere  personal  privilege  limited  to  the  original 
party,  instead  of  an  easement.  Per  Dillon, 
J.,  in  Karmuller  y.  Krotz»  18  Iowa,  852,  357. 

In  Oomp.  St  Mont  1887,  c.  25,  §  697, 
proTiding  that  in  every  case  the  liability 
of  a  corporation  to  a  servant  or  employ^ 
acting  under  the  orders  of  his  superior  shall 
be  the  same  in  case  of  injury  sustained  by 
default  or  wrongful  act  of  his  superior,  or 
to  an  employ 6  not  appointed  or  controlled 
by  him,  as  if  such  servant  or  employ^  were 
a  passenger,  the  word  "him"  refers  to  the 
employe's  superior,  so  that  the  liability  of 
the  company  for  the  negligence  of  superior 
servants  is  extended  for  the  benefit  of  two 
classes  of  employes,  viz.,  those  injured  by 
default  or  wrongful  act  of  a  superior  em- 
ploy6  under  whose  orders  they  were  acting, 
and  injured  by  the  default  or  wrongful  act  of 
a  superior  servant  who  did  not  appoint  and 
who  had  no  control  over  them.  Northern 
Pac.  R.  Co.  V.  Mase  (U.  8.)  63  Fed.  114,  116, 
11  0.  C.  A.  63. 

Ooastnied  them. 

The  use  of  the  word  "him"  for  "them" 
in  a  petition  by  a  partnership  for  a  lien 
on  logs  for  supplies  used  in  cutting,  hauling, 
and  driving  them,  does  not  vitiate  the  peti- 
tion, but  should  be  regarded  as  a  mere 
clerical  error.  Garland  v.  Hickey,  43  N.  W. 
832,  75  Wis.  178. 

The  word  "him"  In  Act  1869-70.  c.  225. 
i  36,  which,  in  the  case  of  a  defaulting  sheriff, 
authorizes  a  summary  judgment  on  motion 
against  him  without  other  notice  than  Is 
ariven  by  the  delinquency  of  the  officer,  is 
to  be  construed  to  mean  "them,"  in  order  to 
authorize  the  judgment  to  be  taken  against 
both  the  sheriff  and  his  sureties.  Jenkins  y. 
Howell,  65  N.  a  61,  62. 

BIMSEIiFc 

"Himself,"  within  the  meaning  of  a 
statute  prohibiting  the  mailing  of  obscene  let- 
ters, and  providing  that  the  act  shall  not 
authorize  any  person  to  open  any  letter  or 
eealed  matter  not  addressed  to  himself,  in- 
cludes a  person  in  a  fictitious  character, 
and  therefore  a  witness  receiving  such  a 
letter  Is  not  prohibited  from  testifying  in 


a  prosecution  for  violation  of  a  statute  by 
reason  of  the  letter  having  been  received  and 
opened  by  him  under  a  fictitious  name.  An- 
drews V.  United  States,  16  Sup.  Ct  798, 
799, 162  U.  S.  420,  40  L.  Bd.  1023. 

HINDER. 

"Hinder,"  as  used  In  Gen.  St  Conn.  c. 
71,  art  6,  {  5,  providing  that,  if  a  surety 
obstruct  or  hinder  his  being  sued,  the  time 
of  such  obstruction  shall  not  be  computed 
as  part  of  the  time  of  limitation,  imports 
resistance  and  obstruction  of  rights,  and  un- 
less acts  complained  of  by  a  creditor  are 
in  point  of  fact  such'  as  would  hinder  and 
prevent  him  bringing  suit  notwithstanding 
his  desire  to  do  so,  they  cannot  be  properly 
said  to  obstruct  or  hinder  him  in  the  meaning 
of  the  statute.  Reid  v.  Hamilton,  18  S.  W. 
770,  771,  92  Ky.  619. 

"Hinder,"  as  used  in  2  Stanton's  Rev. 
St  p.  401,  a  97,  §  15»  declaring  that,  if  any 
surety  shall  abscond,  conceal  himself,  or  by 
removal  from  the  state  hinder  his  being 
sued,  the  time  of  such  hindrance  shall  not 
be  computed  as  part  of  the  time  of  limitation, 
means  to  interpose  obstacles  or  impedimenta^ 
Walker  v.  Sayer.  68  Ky.  (5  Bush)  579,  582. 

"Hinder,"  as  used  in  Act  Gong.  Feb.  12, 
1793,  §  4,  providing  that  any  person  who 
shall  knowingly  and  willingly  obstruct  or 
hinder  one  claiming  the  services  of  a  fugi- 
tive from  labor  in  seizing  or  arresting  such 
fugitive,  means  an  act  of  interference  tend- 
ing to  impair  the  right  of  recapture.  It 
does  not  apply  to  one  who  is  merely  passive 
in  the  attempt  of  the  owner  or  agent  to 
reclaim  and  arrest  an  alleged  fugitive  from 
labor;  nor  does  it  apply  to  a  mere  inquiry, 
made  in  good  faith,  by  what  authority  an 
arrest  is  sought  to  be  made;  nor  does  it 
apply  to  the  act  of  insisting  that  the  al- 
leged fugitive  shall  have  a  fair  trial  on  the 
question  whether  he  or  she  owes  labor^  and 
services  to  the  claimant  To  obstruct  or  hin- 
der does  not  require  a  resort  to  violence. 
Any  act  done  with  the  intention  of  defeating 
the  arrest,  and  which  tends  to  that  result,  is 
an  obstructing  or  hindering  within  the  stat- 
ute. The  withdrawal  or  removal  of  the  per- 
son of  an  alleged  fugitive  by  the  order  or 
direction  of  another,  so  as  to  prevent  an  ar- 
rest, is  a  hindrance  and  obstruction  within 
tbe  meaning  of  the  statute.  Driskell  v.  Par- 
ish (U.  S.)  7  Fed.  Gas.  1095,  109& 

Resisting  a  person  deputized  by  a  jus- 
tice to  serve  process  is  not  "hindering  an 
officer,"  within  the  meaning  of  that  phrase 
as  used  in  the  act  for  the  punishment  of 
inferior  crimes,  since  the  statute  giving  tbe 
justice  authority  to  so  deputize  does  not  em- 
power the  justice  to  make  a  sheriff,  deputy, 
or  constable.    State  v.  McOmber,  6  Vt  215 
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Aotnal  ooataot. 

"Hindered  and  obstructed,**  as  used  in 
Oen.  St  1878,  \e.  82,  fi  78,  authorizing  a  person 
who  is  hindered  and  obstructed  in  driving 
logs  by  the  logs  of  another  to  driye  such 
obstructing  logs  to  a  point  where  they  will 
no  longer  be  an  obstacle,  does  not  mean  that 
the  logs  hindered  and  obstructed  must  come 
into  actual  contact  with  the  logs  hinder- 
ing and  obstructing,  but  such  hindrance  and 
obstruction  exists  if  the  hindering  and  ob- 
structing logs  are  so  situated  that  the  logs 
hindered  and  obstructed  cannot  be  driven  un- 
til the  hindering  and  obstructing  logs  are  out 
of  the  way.  Anderson  y.  Maloy,  19  N.  W. 
387,  82  Biinn.  76. 

Delay  and  defraud  synonymoiis* 

The  word  ''hinder,"  as  used  in  a  statute 
declaring  that  every  conveyance  or  assign- 
ment of  any  estate  or  interest  in  lands, 
goods,  or  things  in  action  made  to  hinder, 
delay,  or  defraud  creditors,  is  substantially 
synonymous  with  the  terms  "delay''  and  "de- 
fraud" as  there  used.  Burdick  v.  Post  (N. 
Y.)  12  Barb.  168,  186. 

Any  act  done  by  a  debtor  with  intention 
to  hinder  and  delay  his  creditor,  and  which 
has  that  effect,  is  a  fraud  on  the  creditor 
within  the  meaning  of  the  attachment  law. 
The  terms  "hinder"  and  "delay"  are  regarded 
as  synonymous  with  the  expression  "to  de- 
fraud." Armstrong  v.  Ames  &  Frost  Co., 
43  S.  W.  802,  805,  17  Tex.  Civ.  App.  46. 

Delay  is  defined  as  meaning  to  detain, 
keep  back  or  retard,  so  that  it  is  synony- 
mous with  hinder;  and  an  affidavit  that  a 
mortgage  was  made  without  any  design  to 
delay  or  defraud  the  creditors  of  the  mort- 
gagor is  sufficient  without  the  use  of  the 
word  "hinder,"  as  provided  by  statute.  Pe- 
trovitzky  v.  Brigham,  47  Pac.  666,  667,  14 
Utah,  472. 

Ab  used  in  statutes  relating  to  convey- 
ances of  a  debtor  to  hinder  and  delay  his 
creditors^  delay  is  said  by  Mr.  Burroughs 
in  his  work  on  Assignments,  I  855,  to  have 
"an  obvious  reference  to  time,  and  hindrance 
to  the  interposition  of  obstacles  in  the  way 
of  a  creditor,  but  to  a  certain  extent  the 
one  involves  and  includes  the  other.  In 
point  of  fact,  and  as  actually  applied  by 
the  courts,  they  are  always  taken  together." 
Torlina  v.  Trorlicht,  21  Pac.  68,  60,  5  N.  M. 
148. 

The  words  "hinder,"  "delay,"  and  "de- 
fraud," as  used  in  a  statute  declaring  that 
conveyances  made  with  the  intent  to  "hin- 
der, delay  or  defraud"  creditors  shall  be 
void,  are  not  synonymous.  "A  conveyance 
may  be  made  with  intent  to  hinder  or  delay, 
without  an  Intent  to  defraud.  Either  intent 
Is  sufficient"  Crow  v.  Beardsley,  68  Mo.  435, 
439;    Edgell  v.  Smith,  40  S.  E.  402,  404,  50 


W.  Va.  840.  Hence  an  instruction  declaring 
a  conveyance  good  unless  made  with  the  in- 
tent to  hinder,  delay,  and  defraud,  is  erro- 
neous.   Crow  V.  Beardsley,  68  Mo.  435,  439. 

A  conveyance  made  by  an  embarrassed 
debtor  with  a  view,  which  was  known  to  the 
purchaser,  to  secure  the  property  from  at- 
tachment, is  void,  though  honestly  made,  the 
debtor  intending  that  all  creditors  should  be 
paid  in  full.  The  debtor's  property  is,  in 
theory  of  law,  subject  to  immediate  process 
issued  at  the  instance  of  his  creditors,  and 
the  debtor  will  not  be  permitted  to  hinder  or 
delay  them  by  any  device  which  leaves  it, 
or  the  avails  of  it,  subject  to  his  control  and 
disposition;  and  it  makes  no  difference  that 
the  debtor  intends  to  apply  the  avails  of  it 
to  the  payment  of  his  debts.  Edgell  ▼. 
8mith,  40  S.  E.  402,  404,  60  W.  Va.  349. 

Olistniet  and  prevent  synonjmons. 

The  words  "obstruct,"  "hinder,"  and 
"prevent"  are  synonymous  as  used  in  the 
fugitive  slave  law.  United  States  v.  Wil- 
liams (U.  S.)  28  Fed.  Cas.  631,  633. 

Omission  to  aet. 

"Hindered,"  as  used  in  a  pleading  in  an 
action  on  a  contract  for  the  erection  of  a 
city  hall,  wherein  the  plaintiff  alleged  that 
he  was  hindered  from  performing  the  same 
by  the  delay  of  the  defendant  to  select  the^ 
site  for  the  building,  means  an  unreasonable 
omission  of  the  city  to  select  a  site,  as  well 
as  if  the  city  had  expressly  refused  to  select 
a  site,  or  had  done  any  other  affirmative  act 
to  interrupt  tbe  performance  of  the  agree- 
ment Blanchard  v.  Inhabitants  of  Black- 
stone,  102  Mass.  848,  847. 

HINDER  AND  DELAY. 

"Hindering  and  delaying,"  as  used  in 
Oen.  St  §  1526,  declaring  that  conveyances 
and  assignments  made  with  intent  to  hinder 
and  delay  or  defer  creditors  shall  be  void, 
means  a  hindering  and  delaying  which  is 
intended  to  be  produced  by  the  assignor  in 
making  the  assignment  through  motives  of 
covin  and  malice,  or  for  the  assignor's  own 
benefit  and  advantage.  Burr  y.  Clement  9> 
Pac.  633,  638,  9  Colo.  1. 

The  delay  contemplated  by  a  statute  pro- 
viding that  a  conveyance  with  intent  to  hin- 
der and  delay  creditors  shall  be  fraudulent 
has  in  it  an  element  of  fraud,  and,  if  the 
delay  be  found  in  any  case  to  be  free  from 
such  element,  then  it  is  not  of  that  character 
which,  under  the  statute,  vitiates  conveyan- 
ces.   Ellis  V.  Valentine,  65  Tex.  532,  547. 

"Hinder  and  delay,"  as  used  in  a  statute 
relating  to  conveyances  to  hinder  and  delay 
creditors,  is  to  do  something  which  is  an 
attempt  to  defraud,  rather  than  a  successful 
fraud;  to  put  some  obstacle  in  the  path  or- 
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Inteipose  eome  time  nnjiutiflably  before  tbe 
creditor  can  realize  on  the  debtor's  property. 
Bumbam  v.  Brennan,  42  N.  Y.  Super.  Ct 
ao  Jones  &  S.)  49,  63. 

A  conreyance  to  hinder  and  delay  cred- 
itors is  a  conveyance  by  the  debtor  or  his 
voluntary  assignee,  which  delays  creditors 
in  the  exercise  of  their  right  to  have  the 
debtor's  property  converted  into  money  for 
their  own  benefit,  or  which  necessarily  tends 
in  that  direction,  without  the  creditor's  con- 
sent, and  which  puts  the  property  out  of 
which  the  creditor  has  a  right  to  seek  satis- 
faction for  his  debt  beyond  the  reach  of  or- 
dinary process.  Meyer  &  Sons  Co.  v.  Black, 
16  Pac.  620,  4  N.  M.  (Johns.)  190. 

AssisiiBLeat  reserrins  vse  of  property. 

A  general  assignment  for  tbe  benefit  of 
all  the  grantor's  creditors,  In  which  he  un- 
dertakes to  stipulate  with  them  for  the  use 
of  his  property  for  four  years,  thereby  de- 
laying them  for  that  length  of  time  in  the 
collection  of  their  debts,  is  an  assignment  to 
hinder  and  delay  creditors,  and  cannot  be 
sustained.  Young  v.  Hail,  74  Tenn.  (6  Lea) 
176,  178. 

Morts»co  reaulsliic  sale  At  retail. 

A  mortgage  given  by  an  insolvent  to  a 
preferred  creditor,  by  which  the  creditor  Is  i 
required  to  dispose  of  a  stock  of  goods  cov-  'HINGE, 
ered  by  the  mortgage  in  due  course  of  trade 
and  at  customary  retail  prices,  is  one  to  hin- 
der and  delay  creditors,  in  that  the  surplus 
left  after  paying  the  creditor  is  placed  be- 
yond the  reach  of  other  creditors  for  an 
indefinite  time.  Gallagher  v.  €k>ldfrank,  12 
S.  W.  964.  966,  76  Tex.  662.  See,  also,  Gregg 
V.  Cleveland,  17  S.  W.  777,  778,  82  Tex.  187. 


other  creditors.    Bills  t.  Valentine,  66  Tex^ 
532,  647. 

"Hinder  and  delay,*'  as  used  In  a  stat- 
ute relating  to  assignments  by  debtors,  are- 
to  be  taken  in  their  legal  or  technical  and 
not  their  literal  sense.  A  conveyance  pre- 
ferring creditors  will  not  fall  because  a  rea- 
sonable delay  Is  taken  to  sell  and  apply. 
The  debtor  may  thus  Interpose  obstacles  in* 
the  way  of  others;  that  is,  hinder  them  as 
well  as  delay  them.  The  statute  only  refers 
to  an  Improper  or  Illegal  hindrance  or  de- 
lay. Hefner  t.  Metcalf,  38  Tenn.  (1  Head) 
577,  579. 

HXKDBANOE. 

Where  defendant  sold  iron  ore  by  a  eon* 
tract  stipulating  that  it  was  not  liable  ln< 
damages  if  delivery  was  prevented  or  ob- 
structed by  strikes,  hindrances,  accidents,  or 
delays  at  the  mine,  he  was  not  excused  by 
mere  difficulty  in  procuring  labor  if  it  could^ 
have  been  obtained  by  a  reasonable  effort 
or  prices  not  prohibitive.  The  condlti(«  wltli 
which  the  word  "hindrance"  is  connected- 
combinations,  strikes,  turnouts,  etc. — ^Imports 
the  same  thing.  Thomas  Iron  Go.  v.  Jack* 
son  Iron  Co.,  91  N.  W.  187,  138,  1»1  Mich. 
130. 


Preferential  payment. 

No  creditor  without  a  lien  has  the  right 
to  have  the  debt  due  him  paid  out  of  any 
particular  property  of  the  debtor.  All  cred- 
itors have  the  same  right  to  have  their  debts 
paid  out  of  the  property  of  the  debtor,  un- 
less by  a  contract  with  the  debtor,  or  by  legal 
process,  one  or  more  acquire  a  right  to  l>e 
paid  out  of  the  proceeds  of  some  particular 
property,  or  to  have  some  particular  thing, 
by  way  of  sale,  in  satisfaction  of  bis  or  their 
debt  Every  payment  of  a  debt  by  a  person 
unable  to  pay  all  his  debts,  whether  the  pay- 
ment be  made  in  money  or  property,  tends, 
in  a  popular  sense,  to  hinder  or  delay,  or  it 
may  be  even  to  defeat,  other  creditors  In  the 
collection  of  their  debts;  the  extent  of  the 
effect  depending  on  the  amount  of  indebted- 
ness  and  the  value  of  the  debtor's  property. 
But  it  has  never  been  held  that  a  payment, 
either  with  money  or  property,  by  an  insol- 
vent debtor,  in  the  absence  of  a  law  declar- 
ing preferences  invalid,  was  within  the  mean- 
ing of  the  law  to  hinder,  delay,  or  defraud 
4  Wds.  &  P.— 22 


A  "hinge**  is  defined  to  be  an  artificial 
movable  Joint — a  device  for  joining  two  pie- 
ces together  in  such  manner  that  one  may 
turn  upon  tbe  other.  Cent  Diet  A  device 
in  a  wafl[le  iron,  operating  to  hold  the  two- 
halves  together  when  rotated,  and  in  such 
manner  as  that  one  half  may,  when  desired., 
be  turned  upon  the  other.  Is  a  hinge.  Grls- 
wold  V.  Wagner  (U.  S.)  68  Fed.  494,  497,  15  C. 
C  A.  625. 

HIPPED  ROOF. 

See  "Peaked  Roof." 

HIRE.  ^ 

See  "Carriage  Hire**;   "Contract  of  Hir- 
ing.** 

Hire  is  a  reward  or  compensation  paid' 
for  the  possession  or  use  of  personalty. 
Learned-Letcher  Lumber  Co.  v.  Fowler,  19- 
South.  396,  898,  109  Ala.  169;  Bledsoe  v. 
Nixon,  69  N.  C.  89,  91,  12  Am.  Rep.  642. 

"Hire"  signifies  a  reward  or  recompense 
for  the  use  of  a  thing,  and  la  so  used  in  an 
indictment  charging  that  persons  were  per- 
mitted to  play  and  bet  on  the  result  of  games 
"the  hire  of  said  billiard  table;"  Carr  v. 
State,  50  Ind.  178,  180. 
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The  word  "hlrlDg"  implies  a  request  and 
a  contract  for  a  compensation,  and  has  but 
tbis  one  meaning  when  used  in  the  ordinary 
affairs  and  business  of  life.  McGluskey  t. 
Cromwell,  11  N.  Y.  (1  Kern.)  593,  6»9. 

The  terms  "hiring"  and  "letting"  are 
used  to  designate  the  lending  of  property  oth- 
er than  money  for  a  compensation.  Kinny  t. 
Hynds  (Wyo.)  49  Pac.  403,  404. 

Hiring  Is  a  species  of  bailment,  and  one 
of  its  distinguishing  characteristics  is  that 
it  is  never  gratuitous.  Leamed-Letcber  Lum- 
ber Co.  y.  Fowler,  19  South.  396,  398,  109  Ala. 
169. 

Hiring  Is  a  contract  by  which  one  gives 
to  another  the  temporary  possession  and  use 
of  property  other  than  money  for  reward, 
and  the  latter  agrees  to  return  the  same  to 
the  former  at  a  future  time.  Rev.  St  Okl. 
1903,  §  852;  Rev.  Codes  N.  D.  1899,  i  4069; 
Civ.  Code  S.  D.  1903,  I  1422;  Civ.  Code  Cal. 
1903,  i  1925;  Civ.  Code  Mont  1895,  |  2600. 

Hiring  is  a  contract  by  which  one  per- 
son grants  to  another  the  enjoyment  of  a 
thing,  or  the  use  of  the  labor  and  industry 
either  of  himself  or  his  servant,  during  a 
certain  time,  for  a  stipulated  compensation, 
or  where  one  contracts  for  the  labor  or  serv- 
ices of  another  about  a  thing  bailed  to  him 
for  a  specified  purpose.  Civ.  Code  Ga.  1895, 
i  2903. 

A  person  is  hired  or  salaried  by  the  cor- 
poration of  which  he  is  a  stockholder  where 
he  subscribes  for  one  share  of  stock,  and 
agrees  to  devote  his  entire  time  to  the  man- 
agement of  the  corporation's  affairs,  within 
the  French  extradition  treaty,  authorizing 
extradition  for  embezzlement  by  any  person, 
hired  or  salaried,  to  the  detriment  of  their 
employers,  etc  In  re  Balensi  (U.  S.)  120 
Fed.  864. 

Borrow  distinsnislied. 

Contracts  of  hiring  are  divided  by  Sir 
William  Jones  into  two  kinds:  First,  where 
the  hirer  gains  a  temporary  use  of  a  thing; 
and,  second,  where  something  is  to  be  done 
to  the  thing  delivered.  He  gives  another 
bailment  as  commodatum,  or  loan  for  use 
without  pay.  This  is  borrowing,  which  Is  al- 
ways a  mere  gratuitous  loan.  Blackstone 
gives  the  distinction  between  hiring  and  bor- 
rowing thus:  Hiring  and  borrowing  are  con- 
tracts by  which  a  qualified  property  may 
be  transferred  to  the  hirer  or  borrower,  in 
which  there  is  only  this  difference:  that 
hiring  is  always  for  a  price,  a  stipend,  or  ad- 
ditional recompense;  borrowing  is  merely 
gratuitous.  Neel  v.  State,  26  S.  W.  726,  83 
Tex.  Cr.  R.  408  (citing  2  Bl.  Comm.  p.  453). 

Oonunissioa. 

Acts  1854,  c.  23,  exempting  from  attach- 
ment the  wages  or  hire  of  a  laborer  or  oth- 


er employ^  Includes  a  consideration  of  6 
per  cent,  on  the  entire  amount  of  the  cost 
of  a  building,  for  which  a  contractor  agrees 
to  erect,  superintend,  and  otherwise  direct 
the  erection  of  the  building,  liooro  y.  Hea- 
ney,  14  Md.  558,  562. 

Dlvlsioii  of  proflts. 

A  contract  that  one  shall  provide  a  shbp, 
loom,  and  tackle,  and  another  shall  perform 
the  labor  of  weaving,  and  each  shall  receive 
one-half  of  the  profits,  constitutes  a  partner- 
ship, and  not  a  hiring,  witkla  the  statute, 
such  as  will  charge  the  township  with  the 
maintenance  of  the  laborer  as  a  pauper  when 
he  becomes  chargeable.  Gregg  Tp.  v«  Half 
Moon  Tp.  (Pa.)  2  Watts,  842,  843. 

Employment  oa  salary. 

Employment  distinguished,  see  ''Employ- 
ment" 

7  &  8  Geo.  lY,  c.  7S»  enacting  that  if  any 
person  not  a  freeman  of  the  company  of  wa- 
termen and  lightermen  of  the  Thames,  or 
an  apprentice  to  a  freeman  or  freeman's 
widow,  shall  act  as  a  waterman  or  lighter- 
man, or  work  or  navigate  any  wherry,  lighter, 
or  other  craft  from  or  to  any  place  within  the 
limits  of  the  act,  for  hire  or  gain,  he  shall 
forfeit  not  exceeding  £10,  would  Include  one 
who  was  paid  by  the  owner  of  a  barge  for 
its  navigation,  not  for  the  particular  job,  but 
by  a  fixed  weekly  salary.  Reg.  v.  Tibbie,  4 
El.  &  Bl.  888»  900. 

As  ensase  la  servloe* 

To  liire  is  to  engage  in  service  for  a 
stipulated  reward,  as  to  hire  a  servant  for  a 
year,  or  laborers  by  the  day  or  month;  to 
engage  a  man  for  temporary  service  for 
wages.  McCluskey  ▼•  Cromwell,  11  N.  Y.  <1 
Kern.)  593,  605. 

As  lease. 

Where  the  charter  of  a  corporation  or-, 
ganized  for  the  transportation  of  passengers 
in  railroad  cars  constructed  and  to  be  owned 
by  such  company  authorized  it  to  lease  or 
hire  its  cars,  or  any  of  them,  and  other  per- 
sonal property,  to  railroad  companies,  the 
terms  *'Iease"  and  '*hlre'*  are  equivalent 
words,  but,  as  the  duties  of  such  corporation 
are  of  a  public  nature,  a  lease  of  its  entire 
property  to  another  corporation,  engaged  In 
the  same  business,  for  the  term  of  99  years, 
including  a  contract  that  such  lessor  will  not 
engage  in  such  business  during  the  term  of 
the  lease,  is  a  violation  of  its  duty  to  the 
public  and  ultra  vires.  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  11  Sup.  Ct 
478,  484,  139  U.  S.  24^  35  U  Ed.  55. 

A  lease  for  one  year,  with  the  privilege 
of  another  year  if  the  tenant  wants  it.  Is  a 
hiring  for  more  than  one  year,  and  void,  un- 
der the  statute  of  frauds,  if  not  in  writing. 
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Hess  T.  MartlD,  78  N.  Y.  Supp.  940^  86  Misc. 
Rep.  541. 

PnUio  officers. 

The  word  "hire,**  as  used  in  Laws  1897, 
c  416,  f  8,  declaring  that  eight  hours  shall 
constitute  a  day's  work  for  all  classes  of  em- 
ployte,  and  that  the  word  ''employ^"  means 
a  mechanic  or  laboring  man  who  works  for 
another  for  hire,  does  not  relate  to  public 
officers  or  others  holding  positions  under 
the  dty,  who  are  included  in  the  classified 
lists  of  the  civil  service  law,  such  as  the  uni- 
formed members  of  the  fire  department,  who 
are  appointed  to  position  after  rigid  examina- 
tion and  from  competitive  lists.  People  t. 
Sturgis,  79  N.  Y.  Supp.  909,  970,  78  App.  Div. 
460. 

Uaeaf  oreeaUe  oontrftet* 

"Hire,"  as  used  in  Elliotf  s  Supp.  f  1396 
(Bums'  Rev.  St.  1894,  |  6325;  Homer's  Rev. 
St  1896,  I  4768),  providing  that  whoever 
hires  any  person  to  vote  or  refrain  from  vot- 
ing any  ticket  or  for  any  candidate  for  office 
at  any  election,  etc.,  shall  become  liable  to 
the  person  hired  In  a  certain  sum,  Is  not 
limited  in  its  application  to  enforceable  con- 
tracts, but  is  used  in  its  plainest  and  broad- 
est sense;  and,  where  a  voter  is  hired  to  go 
away  from  the  polls  and  refrain  from  voting 
at  the  time  he  goes  there  for  that  purpose, 
the  offense  denounced  by  the  statute  is  com- 
plete, though  the  voter  subsequently  returns 
and  casts  his  vote.  Thompson  v.  State,  44  N. 
k  768,  765^  16  Ind.  App.  84. 

WTKTSB  PEB80N8. 

A  firm  operating  a  steam  wood  factory, 
taking  contracts  for  all  kinds  of  light  wood- 
work, under  which  an  assignor  furnished 
rough  planks  to  be  sawed  and  worked  up  ac- 
cording to  their  directions,  and  to  be  paid 
therefor  a  certain  sum  per  thousand  feet  at 
the  rate  of  a  certain  sum  per  month,  are  not 
"hired  persons,"  within  the  ordin)iry  sense 
of  these  words,  but  were  manufacturers  and 
doing  business  for  themselves.  Lang  v.  Sim- 
mons, 25  N.  W.  650,  (552,  64  Wis.  525. 

HIRER. 

As  used  In  Rev.  Civ.  St  art  2899,  pro- 
viding that  a  proprietor,  owner,  cbarterer  or 
hirer  of  a  railroad  shall  be  liable  for  the 
death  of  any  person,  caused  by  their  negli- 
gence or  that  of  their  servants  or  agents, 
should  not  be  constmed  to  include  a  receiver 
of  a  railroad.  By  "hirer"  we  understand  to 
be  meant  one  who  by  contract  acquires  the 
right  to  use  a  thing  belonging  to  another, 
while  a  receiver  is  an  officer  of  the  court  that 
appoints  him,  and  at  all  times  he  is  an  agen- 
cy of  the  court,  subject  to  its  orders,  and 
having  no  personal  interest  in  the  property 


in  his  hands,  resulting  from  the  existence  of 
the  receivership.  Turner  v.  Cross,  18  S.  W. 
578,  579,  83  Tex.  218,  15  L.  R.  A.  262,  268; 
Houston  &  T.  C.  Ry.  Co.  v.  Roberts  (Tex.) 
19  8.  W.  512;  Yoakum  v.  Selph.  19  S.  W.  145, 

83  Tex.  607;  Bonner  v.  Thomas  (Tex.)  20  S. 
W.  722. 

HIS. 

"His,'*  as  used  in  a  demise  fh)m  A.  to  B., 
'Iiis  executors  and  administrators,"  for  the 
term  of  his  natural  life,  and  the  lease  con- 
taining a  covenant  by  A.  for  quiet  enjoy- 
ment of  the  premises  by  B.,  "his  executors," 
etc.,  during  the  natural  life  of  A.,  refers  to 
A.,  the  grantor,  and  not  to  B.,  as  his  name 
was  the  last  antecedent  Pritchard  t.  Dodd, 
5  Barn.  &  Adol.  689,  691. 

A  deed  was  made  "between  W.  and  N.« 
his  wife^  of  the  first  part,  and  J.  H.  and  EL, 
his  wife,  of  the  second  part,"  and  "grants, 
bargains,  and  sells  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns,"  the 
lands,  etc.,  in  controversy.  Held,  that  the 
term  "party"  embraces  both  grantees,  and 
is  used  for  that  purpose  with  strict  gram- 
matical accuracy,  and  the  word  "his"  is  as 
definite  in  its  reference  to  only  one  of  them. 
More  formally  expressed,  this  grant  would 
read,  "To  the  said  J.  H.  and  E.,  his  wife,  and 
to  the  heirs  and  assigns  of  the  said  J.  H." 
Hardenbergh  v.  Hardenbergh,  10  N.  J.  Law  (4 
Halst)  42,  48»  18  Am.  Dec.  371. 

Defendant  and  one  H.  entered  into  a 
contract  whereby  the  latter  was  to  sell  to  de- 
fendant "all  the  sound  grapes  he  might  raise 
for  a  period  of  ten  years  on  the  vines  he  now 
has  growing  on  his  place,"  at  a  certain  price 
per  ton,  to  be  delivered  In  boxes.  The  vine- 
yard was  purchased  by  plaintiff,  the  con- 
tract was  assigned  to  him,  and  a  crop  of 
grapes  in  boxes  was  tendered  to  defendant 
Held,  that  the  personal  pronouns  "he"  and 
"his"  were  used  merely  as  equivalents  of  the 
proper  name,  and  merely  to  save  repetition 
of  such  name.  They  do  not  import  a  desire 
for  the  personal  services  or  attention  of  the 
owner,  as  contradistinguished  from  his  as- 
signee, and  hence  the  contract  was  assign- 
able.   Larue  v.  Groezinger,  24  Pac.  42,  43,  44, 

84  Cal.  281,  18  Am.  St  Rep.  179. 

A  contract  for  the  purchase  of  hemp  of 
a  person,  "of  his  own  raising,"  means  that 
the  hemp  was  to  be  raised  by  the  seller,  or 
under  his  persona  r  superintendence  and  di- 
rection, and  could  not  be  raised  by  his  ad- 
ministrator. Larue  v.  Groezinger,  24  Pac. 
42,  43,  84  Cal.  281  (citing  Shultz  t.  Johnson's 
Adm'r,  44  Ky.  [5  B.  Mon.]  497). 

Ownership  implied. 

"His  house,"  as  usod  in  Rev.  St  c.  47, 
I  2,  providing  that  if  any  person  shall  sell 
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any  spliitnoiis  Uqnor,  to  be  used  in  or  about 
his  house  or  other  buildings,  without  being 
duly  licensed,  he  shall  forfeit,  etc.,  when  con- 
strued with  reference  to  the  subject-matter, 
seems  to  designate  the  place  where  he  sells 
or  carries  on  the  business  of  selling  liquor. 
Oommonwealth  r.  Hadley,  62  Mass.  (11 
Mete.)  60,  72. 

A  declaration  in  an  action  in  trespass 
for  killing  cattle,  etc.,  in  which  the  plaintiff 
declared  that  the  cattle  were  his,  conveys  a 
clear  idea  of  property  in  the  plaintiff.  As 
used  in  such  connection,  the  word  should  be 
construed  to  mean  that  the  property  belong- 
ed to,  and  was  owned  by,  the  plaintiff. 
Heath  t.  Conway,  4  Ky.  (1  Bibb)  398,  899. 

A  statement  in  a  fire  insurance  policy 
describing  the  insured's  buildings  as  "his 
buildings*'  is  not  equivalent  to  a  warranty  on 
the  part  of  the  assured  that  he  is  the  owner 
of  the  same;  and  it  does  not  constitute  a 
misrepresentation  of  the  fact,  when  his  only 
interest  in  the  buildings  is  as  tenant  for 
a  year.  Mascott  v.  First  Nat  Fire  Ins.  Co., 
37  Atl.  255,  256,  69  Vt  116;  Nlblo  v.  North 
America  Ins.  Co.,  3  N.  Y.  Super.  Ct  (1  Sandf .) 
651. 

An  applicant  for  insurance  described  the 
property  in  a  written  application  as  his 
house,  and  it  was  so  described  in  the  policy. 
The  legal  title  to  the  property  was  in  another 
party,  with  whom  the  insured  had,  at  the 
time  of  the  application,  made  a  parol  con- 
tract for  its  purchase,  for  a  price  agreed  up- 
on, which  the  insured  had  agreed  absolutely 
to  pay,  and  a  part  of  which  he  had  paid; 
and  the  insured  had  entered  into  possession 
as  purchaser,  and  had  made  valuable  Im* 
provements  on  the  property.  Held,  that 
there  was  no  misdescription  of  the  plaintiff's 
Interest,  or  misrepresentation  regarding  it, 
in  calling  it  bis.  An  individual  may  proper- 
ly regard  property  as  his,  and  so  denominate 
it,  when  he  has  a  right  to  it,  and  the  power 
by  law  to  enforce  and  protect  that  right. 
Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10,  19, 
76  Am.  Dec.  581. 

••His"  or  "their,"  as  used  by  parties 
seeking  insurance,  representing  that  the 
building  or  property  to  be  insured  Is  his  or 
their  property.  Is  not  to  be  construed  as  a 
representation  that  they  have  an  absolute 
property  Interest  in  the  thing  Insured.  If  the 
Insured  has  an  Insurable  interest,  although 
the  interest  may  be  qualified  or  defeasible, 
or  even  an  equitable  interest,  it  is  a  suflacient 
compliance  with  this  representation.  Fowle 
V.  Springfield  Fire  &  Marine  Ins.  Co.»  122 
Mass.  191,  194,  23  Am.  Rep.  308. 

Where  a  fire  policy  described  the  prop- 
erty as  his — ^referring  to  a  certain  person — the 
Interest  was  absolute,  and  aptly  described  by 
the  possessive  "his."  Martin  v.  State  Ins. 
Co.,  44  N.  J.  Law  (15  Vroom)  485,  400,  43  Am. 
Hep.  397. 


The  expression  *^s  property,**  as  used 
in  a  complaint  in  an  action  on  a  fire  insur- 
ance policy,  in  an  averment  that  "this  plain- 
tiff says  that  after  the  loss  and  injury  to 
his  property  insured,"  etc,  cannot  be  other- 
wise construed  than  as  showing  that  the 
property,  when  Injured  or  damaged  by  the 
fire,  belonged  to  the  plaintiff.  Insurance 
Co.  of  North  America  of  Philadelphia  t« 
Hegewald  (Ind.)  66  N.  H.  902,  905. 

A  license  authorizing  a  person  to  use  an 
invention  at  his  own  establishment  does  not 
authorize  him  to  use  it  at  an  establishment 
owned  by  himself  and  others.  Providence 
Rubber  Co.  v.  Goodyear,  76  U.  S.  (9  WalL) 
788,  799,  19  L.  Ed.  566. 

The  use  of  the  word  "his"  in  an  aflidavit 
in  support  of  a  mechanic's  lien  that  certain 
materials  were  furnished  the  d^endant  for 
furnishing,  equipping,  and  repairing  his  mill, 
is  a  word  which  may  imply  ownership,  or 
mere  possession  or  occupancy,  or  some  other 
relation  to  the  person,  and  therefore  its  use 
in  the  affidavit  is  not  a  sufiicient  allegation 
that  defendant  was  the  owner  of  the  proper- 
ty in  question.  Rugg  v.  Hoover,  10  N.  W. 
473,  475,  28  Minn.  404. 

Under  Mansf.  Dig.  |  1907,  excepting 
from  the  penalty  for  carrying  concealed 
weapons,  one  carrying  them  "on  his  own 
premises,"  premises  in  the  possession  of  a 
lessee  whose  term  has  expired  are  not  the 
lessor's,  and  such  lessor  may  be  convicted 
under  such  section  for  carrying  concealed 
weapons  on  such  premises.  Jones  t.  State, 
55  Ark.  186,  17  S.  W.  719. 

Aa  ber* 

The  use  of  the  pronoun  "his**  in  a  note, 
mortgage,  and  certificate  of  sale  can  have 
little,  if  any,  greater  effect  than  to  raise  a 
suspicion  that  the  person  referred  to  was  a 
male,  and  not  a  female,  and  is  not  sufii- 
cient to  create  any  substantial  confiict  in  the 
evidence.  Bemlaud  v.  Beecher,  11  Pac  802, 
804,  71  Ckl.  38. 

"His,"  as  used  in  a  STiit  against  several 
persons,  charging  that  "defendant  did  keep 
in  his  possession,"  etc.,  refers  to  each  of 
the  defendants,  notwithstanding  one  of  them 
was  a  woman.  State  v.  Prater,  37  S.  B.  933, 
934,  69  S.  0.  271. 

When  the  word  "he"  or  "his"  occurs  in 
the  titie  relating  to  education,  referring  to 
either  the  members  of  the  city  board  of 
directors,  county  superintendents  of  common 
schools,  city  superintendents,  directors, 
clerks,  state  board  of  education,  or  other 
school  ofiElcers,  it  shall  be  understood  to 
mean  also  she  or  her.  Ballinger's  Ann.  Codes 
&  St  Wash.  1897,  |  2462. 

Aa  their. 

In  Acts  1717,  c.  18,  providing  that  no 
negro   or   mulatto   person,    free   negro^    or 
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mulatto  bom  of  a  white  woman,  during  his 
time  of  seirltude  by  law,  shall  be  admitted 
and  receired  as  good  and  valid  evidence  In 
law,  etc.,  "his"  should  be  construed  to  mean 
••their."  'The  argument  drawn  from  the 
circumstance  that  the  personal  pronoun  is 
nsed  in  the  singular  number  is  not  considered 
of  much  weight,  because  the  words  free 
negro'  and  'mulatto'  are  joined  by  the  con- 
junction disconjunctive  *or,'  and  in  such  case 
the  idiom  of  the  English  language  admits  the 
use  of  the  singular  pronoun,  as  applicable 
to  each  member  of  the  sentence  so  Joined. 
In  such  a  sentence  the  word  'his'  may 
haye  the  same  force  and  effect  as  the  word 
their.'  "  United  States  v.  Mullany  (U.  S.)  27 
Fed.  Cas.  20,  21. 

His  attendanta. 

Act  Colo,  approved  April  19,  1889,  pro- 
vides that  a  person  under  sentence  of  death 
for  a  capital  crime  shall  be  kept  in  solitary 
confinement,  and  no  person  be  allowed  access 
to  him,  except  his  attendants,  counsel,  phy- 
sician, spiritual  adviser,  and  members  of  his 
family.  Held,  that  the  words  '*his  attend- 
ants" evidently  meant  the  officers  of  the  pris- 
on and  subordinates,  who  must  necessarily 
furnish  him  with  his  food,  clothing,  etc. 
In  re  Medly,  10  Sup.  Gt.  384,  887,  i;;4  U.  S. 
160,  33  L.  Ed.  836. 

Hla  case. 

Under  Sup.  Gt.  Rule  No.  39,  requiring 
that  the  defendant  make  affidavit  that  he  has 
stated  the  case,  an  affidavit  stating  that 
the  defendant  had  stated  "his  case  in  this 
cause"  means  no  more  than  that  the  de- 
fendant had  stated  the  facts  on  his  side  of 
the  cause,  or,  in  other  words,  his  defense,  and 
is  not  equivalent  to  "the  case,"  as  required 
by  the  above  rule.  Ellis  v.  Jones  (N.  Y.)  6 
How.  Prac.  296,  297. 

Hla  oommareial  paper. 

Where  a  note  was  indorsed  by  an  ac- 
commodation Indorser,  which  note  did  not 
originate  In  the  business  of  the  indorser, 
and  was  not  indorsed  in  the  course  of  or  in 
connection  with  his  business,  such  paper 
Is  not  his  commercial  paper,  within  Bankr. 
Act  1867,  I  39,  providing  that  any  person, 
"being  a  banker,  broker,  merchant,  trader, 
manufacturer,  or  miner,  who  has  stopped  or 
suspended,  and  not  resumed  payment  of  his 
commercial  paper  within  fourteen  days,  shall 
be  deemed  to  have  committed  an  act  of 
bankruptcy."  In  re  Glemens  (U.  S.)  5  Fed. 
Oas.  1011,  1012. 

HIa  ooaatltiiaiits. 

Where  a  deed  of  the  president  of  a  cor- 
poration contained  words  of  conveyance  to 
the  grantee  of  all  the  estate  of  the  party  of 
the  first  part  and  of  his  constituents,  the 
words  "his  constituents"  mean  the  corpora- 
tion.   Vilas  V.  Reynolds,  6  Wis.  214,  227. 


His  eoatraet. 

Laws  1882,  c.  410,  relative  to  mechanics* 
liens,  provides  that  an  independent  contract- 
or shall  have  60  days  after  the  completion 
of  his  contract  for  the  filing  of  a  lien.  Held, 
that  the  words  "his  contract"  were  equiva- 
lent to  the  expressions  "his  promise,"  "his 
claim,"  "the  contract  on  his  part*^  Pay  v. 
Muhlker,  20  N.  T.  Supp.  671,  674,  1  Misc. 
Hep.  321. 

His  ^ands. 

Where  a  proprietor  granted  the  right 
to  overflow  his  llinds  by  a  dam,  the  words 
"his  lands,"  as  so  used,  did  not  include  a 
public  highway  existing  on  the  land  at  the 
time  of  the  grant,  so  as  to  authorize  the 
grantee  to  destroy  the  highway  by  the  exer- 
cise of  the  right  so  conveyed.  Inhabitants 
of  Monmouth  v.  Gardiner,  85  Me.  247,  253. 

His  oflloe. 

See  "In  His  Office." 

His  own  nae. 

The  use  of  the  words  "his  own  use"  in 
a  deed  conveying  land,  but  saving  and  re- 
serving to  the  grantor,  for  his  own  use, 
the  coal  contained  in  said  land,  does  not 
operate  to  only  reserve  a  right  to  take  coal 
during  the  life  of  the  grantor,  but  Is  a 
reservation  of  the  full  dominion  and  proprie- 
torship over  the  coal.  Whitaker  t.  Brown, 
46  Pa.  (10  Wright)  197-199. 

His  property. 

Practice  Act,  I  131,  declares  that  any 
person  owing  debts  to  the  defendant,  and 
having  in  his  possession  credits  or  other 
I3er8onal  property  belonging  to  the  defend- 
ant, may  be  required  to  attend  before  the 
court  or  Judge,  or  a  referee  appointed  by  the 
court,  aud  be  examined  respecting  the  same, 
and  that  the  defendant  may  also  be  required 
to  attend  for  the  purpose  of  giving  informa- 
tion respecting  his  property,  and  be  examln> 
ed  on  oath.  Held,  that  the  words  "his  prop- 
erty," as  there  used,  should  not  be  con- 
strued as  restricted  to  credits  or  other  per- 
sonal property,  to  discover  which  a  third 
party  may  be  examined,  but  should  be  tak- 
en in  its  enlarged  and  comprehensive  sense, 
to  include  any  property  belonging  to  the  de- 
fendant subject  to  execution.  Bivlns  v.  Har- 
ris, 8  Nev.  153,  156. 

His  town. 

Rev.  St.  c  48,  I  8,  providing  that  any 
lunatic  supported  as  a  town  pauper  may  be 
committed  to  the  hospital  by  the  overseers 
of  his  town,  means  the  town  where  he  i& 
supported,  whether  it  be  that  of  his  set- 
tlement or  not,  because  towns  are  bound 
to  support  all  paupers,  sane  or  insane,  who 
are  in  distress  and  in  need  of  immediate 
relief  therein,    whether  they   have   a   legal 
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settlement  in  mich  towns  or  not  Inhabit- 
ants of  Cummington  t.  Inhabitants  of  Ware- 
ham,  63  Mass.  (9  Cush.)  586,  687. 

His  townsUp. 

The  words  'Ills  township,'*  in  BumsP 
Rer.  8t  1901,  f  2588,  providing  that  the 
owner  of  sheep  killed  by  dogs  shall  report 
to  the  trustees  of  his  township  the  damage 
sustained,  means  the  township  in  which  the 
damage  is  done.  Wayne  Tp.  t.  Jeffery,  04  N. 
E.  933,  934,  29  Ind.  App.  674. 

His  wife. 

A  testator  directed  all  his  property  to 
be  sold,  and  vested  the  proceeds,  after  pay- 
ment of  debts,  in  his  executors,  as  trus- 
tees; directing  them  to  divide  It  into  two 
equal  parts.  One  part  or  moiety  he  order- 
ed to  be  placed  at  interest,  the  interest 
to  be  paid  to  his  daughter,  B.,  during  life, 
and,  if  she  should  die  without  leaving  a 
child  or  children  living,  then  the  interest  to  be 
paid  annually  to  the  support  and  mainte- 
nance of  his  nephew,  T.,  and  R.,  *'his  wife," 
and  their  children.  The  other  moiety  or  part 
was  directed  to  be  paid,  in  the  discretion 
of  his  executors,  to  the  support  of  his  nephew, 
T.,  and  his  family.  Held,  that  from  that  the 
fact  that  R.  was  distinctly  named  in  the  first 
bequest  as  one  of  the  objects  of  the  testator's 
bounty,  and  from  the  entire  difference  In 
the  language  used  by  testator  in  that  and 
the  bequest  of  the  other  moiety,  tne  words 
"his  wife"  should  be  construed  to  mean  that 
R.,  the  wife  of  T.,  should  have  a  personal 
and  individual  Interest  in  this  bequest,  and 
not  simply  an  Interest  in  it  as  the  wife  of 
T.,  or  a  member  of  the  family.  The  words 
'*hls  wife"  should  be  construed  as  mere 
words  of  description,  and  not  as  meaning  that 
R.  must  necessarily  be  the  wife  of  T.,  and 
take  in  that  capacity  if  at  all.  Bullock  r. 
ZUIey,  1  N.  J.  Bq.  (Saxt)  489,  492. 

HISTORICAL 

''Historicar*  means  containing  history 
or  the  relation  of  facts.  Carpenter  t.  His- 
torical Society  (N.  Y.)  2  Dem.  Sur.  674,  676. 

HITHERTO. 

"Hitherto,"  as  used  in  an  answer  by  trus- 
tees that  'they  have  hitherto  Increased  the 
annuities  given  to  the  complainant,"  qualifies 
and  limits  what  otherwise  might  appear 
either  general  or  uncertain,  and  restrains  the 
increase  of  the  annuity  to  that  period  of 
time  then  elapsed,  and  prevents  its  reaching 
the  future.  Mason  t.  Jones  (N.  Y.)  13  Barb. 
461,  479. 

HOARDING. 

"Hoarding,"  as  defined  by  Webster,  is  "a 
fence  inclosing  a  hona^  and  materials  while 


builders  are  at  work";  but  where  plaintifl 
alleged  that  defendant  wrongfully  erected  a 
hoarding  near  the  plaintiff's  windows,  pre- 
venting the  light  and  air  from  entering,  the 
word  did  not  necessarily  mean  a  construc- 
tion erected  for  mere  temporary  purposes. 
Metropolitan  Ass'n  t.  Fetch,  6  a  B.  (N.  S.) 
504,609. 


HOBBIT. 

A  term  generally  used  in  Wales  to  ex- 
press a  quantity  made  up  of  four  Welch 
pecks,  each  peck  weighing  forty-two  pounds, 
and  consequently  a  hobbit  consisted  of  168 
pounds.  A  sale  of  wheat  by  a  hobbit  was 
a  sale  by  weight,  and  not  by  measure,  though 
six  pecks  made  a  sack,  and  the  custom  on 
the  delivery  of  wheat  was  to  deliver  it  to 
the  purchaser  in  sacks,  but  there  was  no 
distinct  hobbit  measure.  Hughes  t.  Hum- 
phreys, 26  Bug.  L.  &  B.  131,  132. 


HOCUSSED. 

A  declaration  for  libel  stating  that  on  a 
certain  night  a  gentleman  was  hocussed  and 
robl)ed  in  a  public  house  kept  by  the  plain- 
tiff would  not  support  the  Innuendo,  "mean- 
ing thereby  that  a  person  had  been  felonious- 
ly drugged  and  roblied  in  the  said  public 
house,  and  thereby  Intending  to  cause  it  to 
be  believed  that  the  said  public  house  of  the 
plaintiff  was  the  resort  of,  and  frequented 
by,  felons,  thieves,  and  depraved  and  bad 
characters."  Broome  t*  Gosden,  1  a  B.  728^- 
73a 


HOG. 

See  "Pork  Hogs.** 

Pen.  Ck>de,  art  679,  makes  it  an  offense 
to  kill,  etc.,  any  horse,  mule,  cattle,  swine, 
or  other  domesticated  animal,  etc.  Held,  that 
the  term  "swine**  includes  and  is  synony- 
mous with  the  word  "hog,**  and  hence  an  in- 
formation under  the  statute  alleging  the  kill- 
ing of  a  hog  was  sufficient  as  a  description 
of  the  animal.  Rivers  T.  State,  10  Tex. 
App.  177,  179. 

The  word  "hog,**  as  used  in  a  statute 
prohibiting  cattle  and  hog  stealing,  being  a 
general  term,  was  Intended  to  comprehend 
all  the  different  species  of  the  hog  kind,  the 
stealing  of  which  was  larceny  at  common 
law.  State  t.  McLaln  (S.  0.)  2  Brey.  443, 
444. 

As  beast. 

See  "Beast** 

As  oattle. 

See  "CatUo." 
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As  dressed  boss* 

Tlie  term  in  common  parlance  is  applied 
not  nnfrequently  to  the  dead  as  well  as  the 
liTing,  and,  as  used  in  a  contract  for  the 
delirery  of  25  head  of  fat  hogB»  to  be  delir- 
ered  at  a  certain  day,  at  $4  net  per  100 
pounds,  is  construed  to  mean  dressed  hogs. 
WhitBon  T.  Gnlbertson,  7  Ind«  195,  190. 


Piss  and  sboats. 

A  pig  four  or  five  months  old  is  properly 
tarmed  a  hog.  Layender  t.  State,  00  Ala.  oo, 
OL 

Under  an  Indictment  charging  defendant 
with  stealing  a  hog,  testimony  that  the  ani- 
mal taken  was  a  Berkshire  pig  was  properly 
admitted,  and  was  not  a  rariance.  Washing- 
ton T.  States  58  Ala.  355. 

*^og,'*  as  used  in  an  Indictment  charging 
the  stealing  of  a  hog,  should  be  construed  to 
include  a  shoat,  for  the  term  "hog"  is  used 
as  a  generic  term  including  all  animals  of 
that  character,  irrespective  of  their  ages. 
For  animals  of  tills  description,  **swine"  is 
the  original  generic  term.  State  t.  Godet, 
29  N.  G.  210,  21L 


Under  Act  1861  (12  St  at  Large,  903), 
making  It  a  misdemeanor  for  any  person  to 
lawfully,  etc,  shoot,  etc.,  any  horse,  mule, 
hog,  sheep,  etc.,  or  other  personal  property 
of  another,  ''hog"  should  be  construed  to  in- 
clude all  the  swine  family,  including  both 
sexes,  and  hence  an  indictment  charging  the 
shooting  of  one  sow,  etc.,  is  good.  Shubrick 
T.  State,  2  S.  0.  (2  Rich.)  21,  22. 


HOLD. 

See,  also,  ''Held." 
See  "Adverse  Holding.** 

The  phrase  "to  hold" 'is  defined  by  Web- 
ster to  stop;  to  confine;  to  restrain  from  es- 
cape; to  keep  fast;  to  retain.  And  it  is 
said  that  to  hold  rarely  or  never  signifies  the 
first  act  of  seizing  or  falling  on,  but  the 
act  of  retaining  the  thing  when  seized  on 'or 
confined.  Grlffin*8  Case  (U.  S.)  11  Fed.  Gas. 
7,  24. 

The  use  of  the  verb  "holds"  in  Pol. 
Gode,  I  936,  providing,  when  the  title  of 'the 
incumbent  of  the  ofiice  Is  contested  in  court, 
no  warrant  for  bis  salary  can  be  drawn  until 
the  proceedings  are  finally  determined,  pro- 
vided tliat  this  shall  not  apply  to  one  who 
holds  the  certificate  of  election  or  commis- 
sion of  oflEice,  indicates  that  something  tangi- 
ble is  meant  to  be  held — that  some  paper, 
some  evidence  of  title  to  ofllce,  must  be  in 
the  possession  of  the  incumbent  of  the  office 
—and  does  not  embrace  a  judgment  in  his 
Aavor  rendened  in  quo  warranto  proceedings. 


Bledsoe  t.  Golgan,    70  Pac.   924,  138   Gal. 
S4. 

AotvAl  possessioa  required. 

Gantt*8  Dig.  |  399,  providing  that  an  ofiEl- 
cer  shall  execute  an  order  of  attachment  on 
personal  property  capable  of  manual  delivery 
by  taking  it  into  his  custody  and  holding  sub- 
ject to  order  of  the  court,  means  that  the 
property  shall  be  taken  into  the  actual  and 
real  custody  of  the  officer,  and  that  he  must 
obtain  control  over  it,  and  take  it  out  of  the 
control  and  power  of  the  debtor,  and  that 
the  officer  must  continue  In  the  actual  pos- 
session of  it  himself,  or  an  agent  appointed 
by  him  for  that  purpose,  and  that,  if  it  is 
necessary  to  remove  the  property,  it  must  be 
removed,  and  the  debtor  divested  of  his  pos- 
session and  control;  and  the  fact  that  the 
removal  of  the  property  would  be  attended 
with  some  inconvenience  Is  not  an  excuse 
for  the  failure  to  retain  actual  possession 
of  it,  and  an  ideal  or  constructive  posses- 
sion of  the  property  is  not  sufficient  to  meet 
the  requirements  of  the  statute.  Adler  r. 
Roth  (U.  S.)  5  Fed.  895,  897. 

In  Act  1804,  amendatory  of  Act  1789, 
declaring  that,  when  any  person  noldlng  real 
or  p^sonal  estate  shall  die  Intestate,  such 
estate  shall  be  considered  as  altogether  of 
the  same  nature  and  upon  the  same  foot- 
ing, the  word  "holding"  embraces  any  ten- 
ure Involving  title.  Ownership,  in  law  or 
equity,  is  the  sole  test  of  descent  Legal 
seisin  is  a  tenure  or  holding,  and  there  is  no 
authority  to  exclude  from  the  meaning  of 
the  word  that  tenure,  and  limit  it  to  a  tenure 
by  legal  seisin.  Actual  seisin  is  not  con- 
templated by  the  term  "holding,"  in  the  stat- 
ute.   Thompson  v.  Sanford,  13  Qa.  238,  241. 

The  actual  holding,  which  was  abso- 
lutely essential  to  a  common-law  lien  on  per- 
sonal property,  does  not  exist  in  the  case 
of  statutory  liens,  but  the  holding  which  con- 
stitutes the  latter  class  of  liens  is  one  in 
contemplation  of  law  only.  Wllilngham  t. 
Rushing,  31  S.  B.  130,  132,  105  Ga.  72. 

Gode  1873,  I  1747,  providing  that  the 
treasurer  of  a  school  district  shall  hold  the 
moneys  belonging  to  the  district,  ought  not 
to  be  construed  as  exacting  the  physical  re- 
tention of  the  money.  All  intended  is  that 
the  officer  retain  control  and  keep  it  subject 
to  the  payment  of  orders  when  properly  sign- 
ed. That  is  precisely  what  is  done  when 
money  is  deposited  in  a  bank.  It  cannot 
again  be  regained  in  kind,  nor  is  this  es- 
sential. Its  equivalent  answers  every  pur- 
pose, and  this  is  returned  on  demand.  Hunt 
T.  Hopley,  95  N.  W.  205,  206, 120  Iowa,  695. 

Alienation  preolnded* 

'*Hold  and  enjoy,"  as  nsed  in  an  ante* 
nuptial  settlement  that  the  real  and  personal 
property  should  be  held  and  enjoyed  aftw 
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Um  marriage,  during  tbeir  joint  liTes,  as  if 
the  articles  had  not  been  made,  and  that,  if 
the  wife  suryiyed,  she  should  have  all  the 
real  and  personal  estate  of  which  the  hus- 
band should  die  seised,  does  not  prevent  the 
husband,  during  the  marriage,  from  making 
a  gift  of  personalty,  if  it  is  perfected  by  de- 
livery during  his  life.  Withers  v.  Weaver, 
10  Pa.  (10  Barr)  391-^8. 

"Hold,"  as  used  in  an  agreement  pro- 
viding that  a  certain  person  was  to  take, 
own,  and  hold  a  certain  number  of  shares  of 
corporate  stock,  is  not  to  be  given  any  dif- 
ferent meaning  than  that  to  be  inferred  from 
the  context,  the  word  being  employed  in  such 
cases  to  vest  an  interest  in  real  estate  or  per- 
sonal property,  and  hence  will  not  be  con- 
strued so  as  to  create  a  restraint  upon  the 
stockholder  from  disposing  of  his  stock. 
Burden  v.  Burden,  64  N.  E.  17,  20,  159  N.  Y. 
287. 

A  will  creating  a  trust  to  hold  property 
and  its  rents  and  income  does  not  create  a 
trust  to  sell  and  dispose  of  the  proceeds,  or 
to  receive  rents  and  profits,  and  pay  them  or 
apply  them  to  the  use  of  any  person.  Car- 
penter V.  Cook,  64  Pac.  997,  999,  132  Cal.  G21, 
84  Am.  St  Rep.  118. 

Authority  to  sell  impUed. 

A  corporation  created  by  a  special  act 
of  the  Legislature,  and  ''capable  of  receiv- 
ing, holding,  and  managing"  a  certain  dona- 
tion "as  a  corporation  for  that  purpose  only," 
is  thereby  impliedly  vested  with  authority 
not  only  to  receive  and  hold  such  donation, 
but  to  sue  for  and  collect  the  money.  White 
Schoolhouse  v.  Post,  3i  Conn.  240,  257. 

Detalm  equivalent. 

In  replevin,  an  allegation  in  the  com- 
plaint that  defendant  unlawfully  holds  the 
property  is  equal  to  an  allegation  that  it  is 
unlawfully  detained,,  within  tbe  meaning  of 
Rev.  St  Ind.  1881,  |  1547.  Gould  v.  O'Neal, 
1  Ind.  App.  144,  146,  27  N.  B.  807. 

EzelnsiTe  ooatrol  anthoriaed. 

"Hold,"  as  used  in  a  will  which  provides 
that  testator's  wife  should  hold,  use,  oc- 
cupy, and  enjoy  liis  entire  estate,  both  real 
and  personal,  as  he  had  done  before,  during 
her  natural  life,  means  that  she  should  have 
exclusive  control,  direction,  and  superintend- 
ence of  the  property.  Rountree  v.  Dixon,  11 
S.  E.  158,  159,  105  N.  C.  850. 

Code,  I  1860,  relating  to  public  schools, 
and  providing  that  the  several  boards  of  su- 
pervisors shall  hold  and  manage  the  securi- 
ties given  to  the  school  fund,  does  not  mean 
that  they  should  have  manual  possession  of 
the  fund,  but  is  to  be  construed  in  the  sense 
that  the  board  shall  have  power  and  domin- 
ion over  the  fund  for  the  purpose  of  man- 
aging it  Madison  County  v.  Tullis,  27  N.  W, 
487,  489,  69  Iowa,  72a 


As  l&ave* 

In  Const  1846,  art  14,  |  10,  declaring 
that  certain  ofiicera  shall  hold  their  office 
until  the  expiration  of  the  term  for  wliich 
they  are  elected,  "hold"  is  to  be  construed  to 
mean  "tiave."  Osgood  v.  City  of  New  Yorkt 
4  N.  Y.  Super.  Ct  (2  Sandf.)  37& 

As  a  legal  boldins* 

Laws  189t>,  a  821,  providing  that  no  hon- 
orably discharged  Union  veteran  "holding  a 
position"  shall  be  discharged,  except  for  in- 
competency or  misconduct  shown,  after  a 
hearing  upon  notice,  does  not  apply  to  one 
holding  a  position  by  a  mere  de  facto  title, 
or  an  appointment  or  employment  which  was 
for  any  reason  illegal;  and  hence  the  incum- 
bent of  an  office,  to  which  he  was  appointed 
without  the  civil  service  examination  requir- 
ed by  law,  is  not  protected  by  such  statutes 
from  summary  removal.  People  v.  Board  of 
Health,  47  N.  S.  785,  15$  N.  Y.  613. 

Ownership  impUed* 

''Hold,"  as  used  in  Acts  1891,  c.  86,  |  4^ 
providing  that  when  mineral  water,  oil,  gas, 
or  coal  privileges  or  interests  are  held  by  a 
party  or  parties,  or  any  company  or  asso- 
ciation, exclusive  of  the  surface,  the  same 
shall  be  assessed  separately  to  such  party  or 
parties,  company  or  association,  at  its  cash 
or  market  value  at  the  time  of  such  revalua- 
tion, does  not  contemplate  the  holding  of  a 
lessee  who  pays  a  royalty  for  the  coal  mined 
and  removed  to  the  landowner,  the  title  re- 
maining in  the  lessor;  but  it  does  contem- 
plate a  case  in  which  another  party  has  be- 
come the  owner  of  the  mineral  or  coal,  and 
holds  it  as  such.  United  States  Coal,  Iron  & 
Mfg.  Co.  V.  Randolph  County  Court,  18  S.  B. 
566,  568,  88  W.  Va.  201. 

A  charter  of  a  bank  provided  that  the 
bank  should  be  capable  of  purchasing  and 
holding  real  estate  for  its  use,  but  that  the 
real  estate  which  it  should  be  lawful  for  the 
corporation  to  hold  should  be  only  such  as 
was  required  for  its  accommodation  in  rela- 
tion to  the  convenient  transaction  of  its  busi- 
ness, or  such  as  might  have  been  bona  fide 
m<)rtgaged  to  it  by  way  of  security,  or  con- 
veyed to  it  in  satisfaction  of  its  debts,  etc. 
Held,  that  the  disability  to  hold  land  should 
be  construed  to  imply  a  disability  to  become 
the  grantee  and  vendor  of  real  estate,  since 
tne  corporation  cannot  deal  in  real  estate, 
receiving  and  conveying  the  title  in  its  cor- 
porate capacity,  without  in  every  instance 
holding  that  estate,  and  hence  the  bank  had 
no  right  to  purchase  lands  for  the  purpose  of 
selling  them  again.  Bank  of  Michigan  v. 
Kiles  (Mich.)  1  Doug.  401,  407,  41  Am.  Dec. 
575. 

'^Holding,"  as  used  in  2  Rev.  St  p.  329, 
f  1,  providing  that  all  persons  holding  lands, 
etc.,  may  have  partition,  etc.,  is  equivalent 
and  synonymous  to  "owning  or  have  title  to 
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lands/'  and  is  not  used  in  the  senae  of  re- 
quiring actual  occupancy.  Qodfrey  t.  God- 
frey, 17  Ind.  d»  9,  79  Am.  Dec.  448. 

A  charter  of.  a  railroad  company,  pro- 
Tiding  that  it  shall  not,  in  its  corporate  ca- 
pacity, "hold,  purchase,  or  deal  in  any  land," 
other  tlian  lands  on  which  such  railroads 
shall  run,  or  which  may  be  actually  neces- 
sary for  the  construction  or  maintenance 
thereof,  and  of  warehouses,  machine  shops, 
etc.,  means  tlie  purchasing,  holding,  or  deal- 
ing in  real  estate  directly,  and  in  a  manner 
anconnected  with  the  lawful  and  proper 
management  and  control  of  its  affairs  and 
business,  and  not  to  prevent  its  acquiring  an 
Interest  therein,  incidentally,  whenever,  in 
the  proper  exercise  of  its  powers,  it  becomes 
necessary  for  it  to  do  so  in  order  to  protect 
its  legal  rights.  It  does  not  prohibit  the  tak- 
ing of  a  mortgage  to  secure  a  debt  due  the 
corporation.  Blunt  v.  Walker,  11  Wis.  334, 
347,  78  Am.  Dec.  709. 

To  "hold"  means  to  retain;  to  keep. 
When  used  in  relation  to  land,  it  embraces 
tne  idea  of  actual  possession.  When  used  in 
the  habendum  clause  of  a  deed,  it  includes 
ihe  twofold  idea  of  actual  possession  of  the 
tiling,  and  being  invested  with  the  legal  title. 
Btansbury  t.  Hubner,  20  Atl.  904,  136  Pa. 
489. 

In  the  syllabus  of  Grant  v.  Jones,  89 
Ohio  St  506,  it  is  said:  "Credits  owned  by 
a  nonresident  of  this  state  are  not  taxable 
here  unless  they  are  held  within  the  state  by 
a  guardian,  trustee,  or  agent  of  the  owner, 
by  whom  they  must  be  returned  for  taxa- 
tion." Beferring  to  the  definition  of  the 
word  "hold,"  it  is  found  that,  as  given  by 
Anderson  in  hif  Law  Dictionary,  it  means 
possess  by  lawful  title,  as  hold  a  note  or 
bond,  hold  lands  or  property;  to  have  and 
to  hold  described  premises;  hold  office;  hold 
a  fund  or  lien,  a  policy  of  insurance,  a  share, 
stakes,  stock,  etc.,  whence,  also,  freehold  or 
leasehold.  In  Witsell  v.  City  of  Charleston, 
7  S.  C.  99,  it  was  decided  tliat,  as  a  technical 
term,  **hold"  embraces  two  ideas — that  of 
actual  po8sei|sion  of  some  subject  of  domin- 
ion or  property,  and  that  of  being  vested  with 
legal  title  or  right  to  hold  or  claim  such  pos- 
session. It  was  recognized,  however,  that 
the  interpretation  of  the  word  might  be  so 
controlled  by  the  context  as  to  require  that 
it  be  construed  to  signify  to  have  in  posses- 
sion or  under  control,  merely.  In  Godfrey  v. 
Godfrey,  17  Ind.  9,  the  Supreme  Court  re- 
ferred to  the  statute  of  that  state  on  the  sub- 
ject of  partition,  which  provided  that  all 
persons  holding  land,  etc,  might  have  par- 
tition. The  court  said:  "We  do  not  con- 
strue the  word  'holding,'  thus  used,  as  re- 
quiring actual  occupancy,  but  as  equivalent 
to  owning  or  having  title  to  lands."  The 
word  is  not  to  be  construed  in  the  popular 
sense  of  only  having  possession  and  control 


for  certain  specified  purposes,  as  in  the 
case  of  an  agent  acting  for  his  principal. 
Hence  debts  owned  by  a  nonresident  of  the 
state  of  Ohio,  evidenced  by  notes  and  mort- 
gages upon  real  estate  witiiin  the  state,  are 
not  held  within  the  state,  so  as  to  be  tax- 
able there,  although  the  notes  and  mort- 
gages are  in  the  Hands  of  a  resident  agent, 
who  made  the  loans,  and  collects  and  re- 
mits principal  and  interest  as  they  become 
due.    Jack  v.  Walker  (U.  S.)  '<9  Fed.  138»  140. 

"Holding,"  as  used  in  Code  Proc  S  235, 
providing  that  the  execution  of  an  attach- 
ment on  any  debts,  or  other  property  inca- 
pable of  manual  delivery  to  the  sheriff,  shall 
be  made  by  leaving  a  certified  copy  of  the 
warrant  of  attachment  with  the  debtor,  or 
"individual  holding  .such  property,"  would 
not  include  an  attorney  who  had  conducted  a 
suit  and  obtained  a  Judgment  for  his  client, 
so  as  to  authorize  a  levy  on  the  Judgment 
by  serving  the  attorney;  he  not  being  the 
person  holding  the  Judgment  in  re  Fland- 
row,  C4  N.  Y.  1,  4. 

I  The  clerk  of  court,  in  whose  office  a 
Judgment  is  recorded  and  docketed,  is  not  a 
person  holding  property,  within  the  mean- 
ing of  Qen.  St  c.  66,  S  305,  requiring  service 
of  execution  on  persons  holding  property. 
Such  language  has  no  application  where  the 
property  levied  on  is  a  Judgment  or  debt 
Vvheaton  v.  Spooner,  54  N.  W.  372,  373,  52 
Minn.  417. 

OwaeraUp  of  shares  of  atook. 

The  word  "hold,"  in  a  statute  providing 

that  shares  of  stock  held  or  owned  by  a 

married  woman  may  be  transferred  by  her 

I  without  the  signature  of  her  husband,  and 

!  that  all  dividends  payable  upon  shares  held 

I  by  a  married  woman  may  be  paid  to  her  in 

I  the  same  manner  as  if  she  were  unmarried, 

means  holding  the  stock  by  certificate  in  her 

own  name,  with  a  proper  transfer  upon  the 

books.     State  v.  Leete,  16  Nev.  242-249. 

Passtve  tniat  created* 

The  word  "hold"  was  formerly  a  tech- 
nical word  employed  In  the  tenendum  clause 
of  a  deed,  but  now  has  no  technical  mean- 
ing when  used  in  such  instruments.  The 
word  means  to  derive  title  to;  to  retain  in 
one's  keeping;  to  be  in  possession  of;  to 
occupy;  to  maintain  authority  over;  and  a 
trust  to  hold  property  is  not  a  passive  trust. 
Ure  V.  Ure,  66  N.  H.  1087,  185  IlL  2ia 

Personalty, 

'To  hold  and  invest*'  as  used  in  a  will 
giving  and  bequeathing  all  the  property  of 
whatsoever  kind  to  executors  "to  hold  and 
invest,"  are  applicable  to  personalty,  and 
the  use  of  these  terms  in  respect  to  both 
realty  and  personalty  indicates  that  it  was 
all  to  be  converted.  Cook  v.  Ck>ok  (N.  J.)  47 
AtL  732,  733. 
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PnreluM*  distinsvialied. 

The  term  ''purchase  and  hold,"  in  Act 
March  17,  1787,  enabling  the  Bank  of  North 
America  to  have,  hold,  purchase,  receive, 
possess,  enjoy,  and  retain  lands,  rents,  etc., 
and  also  to  sell,  grant,  or  convey  the  same 
lands,  and  providing  that  such  lands  and 
tenements  which  the  said  corporation  was 
thereby  able  to  purchase  and  hold  should  oq- 
ly  extend  to  such  lots  of  ground  and  conven- 
ient buildings,  etc.,  which  they  might  find 
necessary  for  carrying  on  the  business  of  the 
said  bank,  etc.,  and  all  such  lands  and  tene- 
ments which  might  be  bona  fide  mortgaged 
to  them  as  securities  for  their  debts,  cannot 
be  construed  as  precluding  a  bank  from  pur- 
chasing absolutely  lands  in  a  distant  county, 
which  it  does  not  occupy.  '*The  restriction 
is  that  the  bank  shall  hot  purchase  or  hold. 
Purchasing  and  holding  are  very  different 
things,  and  the  consequences  of  each  are 
very  different.  If  the  words  had  been  that 
the  bank  should  neither  purchase  nor  hold, 
then  it  could  neither  have  done  one  nor  the 
other."  Leaaure  v.  Hillegas  (Pa.)  7  Serg.  & 
R.  313,  319. 

Am  reserve  or  retain* 

A  deed  reciting  that  "I  [the  grantor]  hold 
a  life  interest  in  the  land  conveyed,"  and 
that  it  is  fairly  understood  that  such  land  is 
to  be  the  grantee's  share  of  the  estate  of  his 
father  (the  grantor),  and  further  reciting  only 
a  nominal  consideration,  should  be  construed 
to  reserve  a  life  interest  in  such  land.  Hurst 
V.  Hurst,  7  W.  Va.  289,  298. 

In  an  agreement  for  the  lease  of  land 
for  a  proper  rent  authorizing  the  lessor  to 
bold  so  many  bushels  of  wheat  per  acre  as 
security  as  certain  plowing,  ''hold'*  means  to 
hold  back;  withhold;  retain.  Lloyd  v.  Pow- 
ers, 22  N   W.  492,  493,  4  Dak.  62. 

HOIJ>  AND  OOOVPT. 

The  use  of  the  words  "hold  and  occupy," 
in  a  lease,  which  recites  that  the  lessee  shall 
hold  and  occupy  the  premises  for  a  term  of 
years,  amounts  to  a  general  covenant  for  a 
quiet  enjoyment  during  the  term.  Ellis  t. 
Welch,  6  Mass.  24^250,  4  AnL  Dec.  122. 

HOLD  COURT. 

When  a  Judge  holds  court,  he  directs, 
controls,  and  governs  it  as  the  chief  officer, 
and  this  is  the  extent  of  the  meaning  of  the 
word  "preside."  The  presiding  judge  of  a 
court  consisting  of  several  members,  or  of  a 
court  of  which  he  is  the  sole  Judge,  as  of  a 
court  of  oyer  and  terminer,  with  its  grand 
and  petit  Juries,  its  attending  sheriffs,  clerks, 
and  other  officers,  does  this,  and  nothing  else, 
under  the  name  of  "holding"  or  '^presiding" 
in  the  court  Smith  v.  People,  47  N.  T.  330, 
334. 


"To  hold  court,"  as  used  in  Const  art  8^ 
I  12,  authorizing  a  Judge  in  one  Judicial  dis- 
trict to  hold  court  for  the  Judge  of  another 
district,  does  not  Include  the  act  of  issuing 
an  injunction  in  chambers  during  an  ad- 
journment of  a  term  of  court,  being  held  by 
the  Judge  of  another  district  Wallace  v. 
Helena  Electric  B.  Co.,  25  Pac  278,  10  Mont 
24. 

HOLD  OVER. 

See  "WUlfnl  Holding  Over." 

"To  hold  over,"  when  applied  to  an  offi- 
cer. Implies  that  the  office  has  a  fixed  term* 
which  lias  expired,  and  the  incumbent  is 
holding  into  the  succeeding  term.  Where 
there  is  no  fixed  term,  there  can  be  no  hold- 
ing over.  State  v.  Simon,  26  Pac.  170,  174, 
20  Or.  365. 

"Holding  over,"  as  the  term  Is  used  in- 
the  law  of  landlord  and  tenant,  is  defined  to 
be  the  act  of  keeping  possession  of  the/ prem- 
ises. Where  a  tenant  on  the  expiration  of 
his  term  surrenders  possession  for  any  in- 
terval of  time,  his  resuming  possession  under 
an  agreement  with  the  agent  of  the  landlord, 
though  the  agent  has  no  authority  to  grant 
such  permission,  does  not  constitute  a  hold- 
ing over.  Frost  v.  Akron  Iron  Co.,  37  N.  Y. 
Supp.  374,  377,  1  App.  Dlv.  440. 

The  holding  over  constitutes  merely  an 
enlargement  of  the  term,  and  the  lease  is  ap- 
plied thereto  with  the  same  force  as  though 
it  had  been  re-executed.  In  Webber  v. 
Shearman,  3  Hill,  547,  it  was  said:  "Hold- 
ing over  after  the  expiration  of  a  sealed 
lease  is  a  continuation  of  the  same  tenancy, 
and  an  enlargement  of  the  same  term." 
Baylies  v.  Ingram,  82  N.  Y.  Supp.  891,  893» 
84  App.  Div.  360  (citing  People  v.  Paulding, 
22  Hun,  91). 

"Hold-overs"  is  a  term  applied  to  police 
inspectors  in  the  city  of  Cliicago,  who  held 
their  office  by  virtue  of  appointment  prior 
to  the  date  when  the  dvil  service  act  as 
applied  to  the  police  force,  went  into  oper- 
ation. Ptacek  T.  People,  62  N.  H.  630,  682, 
194  Ul.  125. 

HOUIUP. 

"Holding  up,"  when  used  in  relation  to 
an  attack  on  a  train,  is  distinctly  and  uni- 
versally understood  to  mean  the  forcible 
detention  of  a  train,  with  intent  to  commit 
a  robbery  or  some  other  felony,  and  its  nse 
in  an  instruction  could  nqt  possibly  have 
been  misunderstood  by  the  Jury.  Territory 
V.  McGinnis,  61  Pac.  206,  212,  10  N.  M.  269« 

Where,  by  threats  and  the  use  of  deadly 
weapons,  money  is  taken  from  a  cash  drawee 
from  and  in  the  presence  of  the  proprietor^ 
the  ofTense  is  one  commonly  called  a  "hold 
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up.**    Leo  T.  State,  89  N.  W.  808,  68  Neb. 

728. 


HOIJ>EN. 

St  1826,  c  430,  proYldlng  that  the  man- 
«gera  of  the  Sullivan  Bridge  Lottery  "shall 
be  holden  to  acconnt  for"  all  the  tickets  in 
eyery  class  in  said  lottery,  and  all  prizes 
not  claimed  with  one  year,  means  not  mere- 
ly to  render  an  account  of,  but  to  be  respon- 
sible for.  It  stands  in  opposition  to  the  right 
^f  appropriation  to  one's  own  use  and  bene- 
fit In  common  cases  of  principal  and  agent 
the  expression  would  as  well  be  satisfied 
by  an  honest  return  of  that  part  of  the 
principal's  goods  which  the  agent  could  not 
seU  as  by  a  payment  of  the  proceeds  in  case 
he  had  sold  them.  Such  is  the  common  un- 
derstanding of  the  language  thus  used. 
Thomas  ▼.  Mahan,  4  Me.  (4  Greenl.)  442, 
44& 

The  statute  authorizing  a  tenant  In  real 
actions  to  claim  for  the  value  of  the  im- 
provements made  on  land  "holden  by  such 
person  by  virtue  of  the  possession  and  im- 
provement" means  a  holding  adverse  to  the 
legal  tiUe.  Treat  t.  Strickland.  23  Me.  ao 
4Shep.)  234,  238. 

HOLDER. 

See  "Bona  Fide  Holder";  •^Lawful  Hold- 
er"; "Property  Holder." 

As  defined  by  the  law  dictionaries,  the 
word  "holder"  means  one  who  is  legally  in 
possession  of  a  negotiable  instrument  Web- 
ster gives  it  also  the  legal  meaning  of  one 
who  holds  land,  etc.,  under  another;  a  ten- 
ant But  its  popular  meaning  is  one  who 
holds;  and  as  used  in  St  1895,  p.  53,  requir- 
ing sheep  owners  who  are  not  the  owners  and 
holders  of  one  acre  of  land  for  each  two 
sheep  to  procure  a  license,  it  means  one  who 
is  in  possession,  actual  or  constructive,  of 
land.  One  whose  title  vested  in  him  the 
right  to  immediate  possession,  and  who  could 
at  any  time,  without  hindrance,  take  actual 
possession,  would  doubtless  be  deemed  the 
holder  of  the  land,  although  not  then  in  ac^ 
tnal  possession.  A  lessee  of  land  for  a  fixed 
term  would  be  a  holder.  State  v.  Wheeler, 
44  Pac.  430,  433,  28  Nev.  143. 

In  Act  Feb.  26,  1875,  |  3,  relating  to 
the  registration  of  county  bonds,  and  provid- 
ing that  a  fee  shall  be  paid  to  the  auditor 
by  the  holder  thereof,  the  term  "holder" 
means  the  person  presenting  the  bonds  for 
registration,  whether  a  corporation  or  natural 
person.  State  v.  Wallichs,  20  N.  W.  27,  28, 
16  Neb.  110. 

The  term  "holder,"  as  used  in  the  ne- 
gotiable instrument  law,  means  the  payee 
^r  indorsee  of  a  bill  or  note,  who  is  in  pos- 


session of  it,  or  the  bearer  thereof.  Sev. 
Laws  Mass.  1902,  p.  653,  c.  73,  |  207;  Ann. 
Codes  &  St  Or.  1901,  §  4592;  Rev.  Codes 
N.  D.  1899,  S  1060;  Code  Supp.  Va.  1898,  I 
2841a;   Bates'  Ann.  St  Ohio  1904,  S  3178. 

Aceat* 

The  holder  of  commercial  paper  is  a  per- 
son having  possession  of  the  paper  and  mak- 
ing demand,  whether  in  his  own  right  or  as 
agent  for  another,  and  includes  a  notary  or 
a  bank  holding  the  same  for  collection. 
Bowling  V.  Harrison,  47  U.  S.  (6  How.)  248, 
258,  12  L.  Ed.  425. 

The  term  "owner  or  holder,"  within  the 
meaning  of  a  statute  requiring  notice  of  ap- 
plication for  a  public  road  to  be  served  on 
the  owner  or  holder  of  the  land  over  which 
the  road  is  to  run,  includes  an  overseer  on 
the  premises.  **The  words  'owner  or  holder' 
were  not  used  as  meaning  the  tenant  only, 
or  the  person  holding  under  a  lease,  but  rea- 
sonably extend  to  any  person  occupying  or 
in  possession,  placed  there  by  the  owner,  who 
may  be  expected  to  take  care  of  his  interests 
in  this,  as  in  other  matters  connected  with 
the  land«"    In  re  Kimmey  (Del.)  5  Har.  18 

Bearer  syaoajniions* 

"Holder"  is  a  word  of  similar  import  to 
"bearer,"  and  by  either  of  these  words  a  note 
may  be  made  negotiable  by  delivery.  Put- 
man  V.  Crymes  (S.  C.)  1  McMul.  9;  36  Am. 
Dec.  250. 

The  term  "holder,"  when  used  with  ref- 
erence to  negotiable  paper,  is  properly  ap- 
plied to  the  person  having  possession  of  the 
paper  and  making  the  demand,  whether  In 
his  own  right,  or  as  an  agent  for  another. 
"Holder"  is  a  word  of  the  same  import  as 
"bearer,"  and  is  applied  to  any  one  in  actual 
or  constructive  possession  of  the  bill,  and  en- 
titled at  law  to  recover  or  receive  its  con- 
tents from  the  parties  to  it  Crocker- Wool- 
worth  Nat  Bank  v.  Nevada  Bank,  73  Pac 
456,  402,  139  Cal.  564^  63  L.  B.  A.  245,  96  Am. 
St  Rep.  169. 

Noa-resldeat  Administrator. 

In  General  Incorporation  Act  art  184,  S 
89,  providing  that  every  "holder  of  stock"  in 
any  company,  as  executor,  administrator, 
guardian,  or  trustee,  should  represent  the 
shares  of  stock  in  his  hands  at  the  meetings 
of  the  company,  and  vote  accordingly  as  a 
stockholder,  the  quoted  phrase  should  be  con- 
strued to  include  an  administrator  taking 
title  under  a  grant  of  letters  of  probate  at 
the  testator's  domicile,  in  a  foreign  state- 
In  re  Cape  May  &  D.  B.  N.  Co.,  xo  AU.  191, 
193,  51  N.  J.  Law  (22  Vroom)  78. 

Owner  synonymons. 

The  word  "holder,"  in  Act  Pa.  May  4, 
1852,  f  2  (P.  L.  576),  providing  that  every 
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five  ahareB  of  stock  in  an  academy  of  music 
should  entitle  the  holder  thereof  to  a  free 
ticket  of  admission,  means  owner.  Kuhn  t. 
American  Academy  of  Music  (Pa.)  15  Wkly. 
Notes  Gas.  251,  265. 

The  wora  "holder,**  in  a  policy  of  in- 
surance  providing  that  the  same  may  be 
converted  into  cash,  "at  the  option  of  the 
holder,  at  any  time  after  the  expiration  of 
15  years  from  the  date  herein,"  etc.,  means 
the  person  to  whom  the  policy  is  by  its  terms 
payable — the  owner  thereof.  Travelers'  Ins. 
Co.  V.  Healey,  33  N.  T.  Supp.  911,  921,  86 
Hun,  524. 

The  word  ''holder,''  as  used  in  a  provi- 
sion of  a  life  policy  providing  that  it  is  pay- 
able to  the  wife  of  insured,  or^  in  the  event 
of  her  prior  death,  to  the  children  of  insured, 
and  that  it  may  be  converted  into  caab  at 
the  option  of  the  holder,  means  those  who 
in  law  are  the  owners  of  the  policy,  and  en- 
titled to  the  rights  and  benefits  which  may 
accrue  under  it;  in  other  words,  all  the  bene- 
ficiaries— ^not  only  the  wife,  but  the  children, 
of  the  insured.  And  therefore  the  option  to 
convert  the  policy  into  cash  cannot  be  ex- 
ercised by  the  wife  alone,  but  only  by  the 
wife  and  children  Jointly.  Entwistle  v.  Trav- 
elers' Ins.  Co.,  51  Ati.  759,  202  Pa.  141. 

An  averment  that  the  president  and  di- 
rectors of  a  bank  were  the  holders  and  own- 
ers of  a  bill  of  exchange  is  equivalent  to  al- 
leging that  the  bill  was  property  of  the  bank. 
Walker  v.  Bank  of  Alabama  (Ala.)  4  Stew.  & 
P.  215,  219. 

Drawer  aad  payee. 

The  holder  of  a  bill  is  he  who  Is  in  the 
possession  of  the  bill  and  is  legally  entitled 
to  the  benefit  of  it;  and  therefore  the  drawer 
as  well  as  any  other  party  may  become  the 
holder.  Rice  t.  Hogan,  88  Ky.  (8  Dana) 
185. 

The  word  "holder,"  as  used  in  a  mort- 
gage conferring  a  power  of  sale  upon  the 
holder  of  a  note  which  it  was  used  to  se- 
cure at  the  time  of  the  execution  of  the 
mortgage,  meant  the  payee,  so  that  its  use 
did  not-  render  the  mortgage  indefinite  as  to 
the  person  who  was  to  execute  the  power 
of  sale.  Ray  v.  Home  &  Foreign  Investment 
&  Agency  Co.,  26  S.  E.  56,  57,  98  Ga.  122. 

Tmstee  for  eredltors. 

If  a  chattel  mortgage  be  made  and  de- 
livered to  a  trustee  for  creditors,  the  trustee 
is  the  holder,  within  the  statute  requiring 
the  bolder  to  make  an  affidavit  in  order  to 
make  it  valid  as  against  creditors.  Bonnet 
V.  Hope  Mfg.  Ck).,  28  Atl.  601,  603,  51  N.  J. 
Bq.  (6  Dick.)  615. 

HOIJIER  FOB  VAI.UE. 

Where  value  lias  at  any  time  been  given 
for  the  instrument,  the  holder  is  deemed  a 


holder  for  value,  in  respect  to  all  parties 
who  became  such  prior  to  that  time.  Nego- 
tiable Instruments  Law,  S  26  (Rev.  Codes  N. 
D.  1899,  1 1043). 

It  is  well  settled  that  a  pledgee  or  mort- 
gagee of  property  is  a  holder  for  value. 
Levy  V.  Rudolph  (Ky.)  56  S.  W.  988.  990. 

HOLDER  XN  DUE  COURSE. 

A  holder  in  due  course,  under  Negotia- 
ble Instrument  Law,  S  98,  holds  the  instru* 
ment  free  from  any  defect  of  the  title  of 
prior  parties.  Sutherland  v.  Mead,  80  N. 
Y.  Supp.  504,  508,  80  App.  Div.  103. 

HOIJ>£R  OF  POWER. 

The  "holder  of  a  power,"  as  used  tn  the 
chapter  relating  to  powers,  is  the  person  in 
whom  a  power  is  vested,  whether  by  grant, 
devise,  or  reservation.  Rev.  St  OkL  1903,  f 
4101. 

HOUinrO  OFFICE. 

A  statute  declaring  that  an  alien  who 
has  not  declared  his  intention  to  become  a 
citizen  of  the  United  States  is  ineligible  to 
hold  office  should  be  construed  to  mean  mere- 
ly the  holding  of  the  office,  and  not  the  elec- 
tion thereto,  so  that,  in  case  the  disability  is 
removed  before  the  commencement  of  the 
term  of  office  for  which  an  alien  has  been 
elected,  he  will  be  entitled  to  enter  upon  and 
hold  such  office.  The  disqualification  relates 
to  the  holding  of  the  office,  and  not  to  the 
election  thereto.  State  ▼.  Murray,  28  Wis. 
96,  100,  9  Am.  Rep.  489. 

"Holding  an  office,"  as  used  in  the  Con- 
stitution,  disqualifying  persons  holding  any 
lucrative  office  under  the  United  States  from 
holding  an  office  under  the  state,  cannot  be 
construed  to  include  one  appointed  to  the 
office  of  Surveyor  General,  but  who  did  not 
take  the  oath  of  office  and  notify  the  proper 
department  at  Washington  of  his  acceptance 
of  the  commission  until  after  the  date  of  his 
election  as  State  Comptroller.  To  constitute 
the  holding  of  an  office,  within  the  meaning 
of  the  Constitution,  there  must  be  the  con* 
currence  of  two  wills — ^that  of  the  appoint- 
ing power  and  that  of  the  person  appointed. 
The  mere  tender  of  a  commission  does  not 
produce  that  result  So  far  as  regards  the 
act  of  the  appointing  power,  the  appoint- 
ment is  complete  when  the  commission  is 
duly  issued  by  the  President  But  Congress 
having  required  the  giving  of  bond  and  the 
taking  of  an  oath  by  the  person  appointed 
to  the  office  of  Surveyor  General  before  he 
can  possess  such  office,  these  acts  are  requir- 
ed to  be  done  before  he  can  be  said  to  be 
holding  the  office.  People  V.  Whitman,  10 
Cal.  38,  43. 
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Coatlnnsaoe  in  offioe. 

Contliming  to  perform  tbe  duties  of  an 
office  is  holding  office,  so  that  a  snryeyor 
who  had  resigned,  but  whose  successor  had 
not  been  appointed,  and  who,  under  the  Gon- 
stitution*  was  required  to  continue  to  per- 
form the  duties  of  his  office  until  his  suc- 
cessor was  qualified,  was  holding  of&ce,  with- 
in the  provialons  of  Pen.  Code,  art.  123, 
imposing  a  fine  on  any  county  officer  concern- 
ed  in  the  purchase  of  any  right  or  title  in 
public  land.  Keen  y.  Featherston,  69  S.  W. 
983,  984,  29  Tex.  OiT.  App.  568. 

HOLDINO  OUT. 

By  "holding  out  a  woman  to  be  the  wife 
of  another"  is  meant  that  the  purported  bus-, 
band  by  language  and  conduct  leads  the 
world  to  believe  that  the  parties  are  living 
and  associating  themselves  together  as  hus- 
band and  wife.  United  States  v.  Snow,  9 
Pac.  697,  705,  4  Utah,  813. 

HOLIDAY. 

See  "Legal  Holidays.** 

At  the  common  law  a  holiday  was  not, 
as  in  the  case  of  Sunday,  dies  non  Juridicus, 
and  holidays  have  only  the  sanctity  attach- 
ed to  them  by  statute.  State  v.  Lewis,  72 
Pac.  121. 123,  81  Wash.  515. 

''Holiday,"  as  used  in  Laws  1862,  c.  248, 
wliich  declares  the  25th  day  of  December 
to  be  a  legal  holiday,  imports  that  it  shall  be 
dies  non  Juridlcus,  and  that  no  authority  ex- 
ists on  that  day  to  do  any  official  acts,  though 
no  express  prohibition  is  contained  in  the 
act.  A  prohibition  is  implied  in  the  term 
"holiday.'*  Lampe  v.  Manning,  88  Wis.  673, 
674;  In  re  Worthington  (U.  S.)  80  Fed.  Gas. 
643. 

Where  the  day  on  which  a  cause  was 
tried  and  Judgment  rendered  was  a  legal 
holiday,  it  was  dies  non  Jurldicus,  and  the 
court  had  no  authority  to  hear  the  cause 
and  render  Judgment  on  that  day,  even 
though  there  was  no  express  statutory  pro- 
hibition. Lampe  v.  Manning,  88  Wis.  673, 
674. 

"Holiday,*'  as  used  in  the  bankruptcy 
act,  shall  include  Christmas,  the  Fourth 
•f  July,  the  Twenty-Second  of  February,  and 
any  day  appointed  by  the  President  of  the 
United  States  or  the  Congress  of  the  United 
States  as  a  holiday  or  as  a  day  of  public 
fasting  or  thanksgiving.  U.  8.  Comp.  St 
1901,  p.  8419. 

Obristmas* 

As  legal  holiday,  see  "Legal  Holidays.** 

Vevrth  of  July. 

The  term  at  the  common  law  does  not 
Include  the  Fourth  of  July.  Rogers  t. 
Brooks,  80  Ark.  612,  613,  629. 


Memorial  day. 

Rev.  St  1881,  f  2098  (Rev.  St  1894,  | 
2194),  forbidding  the  sale  of  liquors  as  a 
beverage  on  a  legal  holiday,  applies  only  to 
general  legal  holidays,  made  so  for  all  pur- 
poses by  statute,  and  does  not  apply  to  the 
30th  of  May,  because  of  a  statute  declaring 
that  it  shall  be  a  legal  holiday  in  relation  to 
commercial  paper,  and  for  no  other  purpose. 
State  V.  Atkinson,  39  N.  B.  51,  52,  139  Ind. 
426. 

Sunday. 

**Hollday,**  as  used  in  Supp.  Rev.  861, 
enacting  that  certain  days  shall  be  legal 
holidays,  cannot  be  construed  as  indicating 
an  intent  to  assimilate  the  status  of  the  days 
so  named  to  that  of  Sunday.  "Holiday,"  in 
its  present  conventional  meaning,  is  scarcely 
applicable  to  Sunday.  When  the  statute  de- 
clares certain  days  to  be  legal  holidays,  it 
does  not  permit  a  reference  to  the  legal 
status  of  Sunday  to  discover  its  meaning. 
Glenn  v.  Eddy,  17  Atl.  145,  51  N.  J.  Law  (22 
Vroom)  255,  14  Am.  St  Rep.  684.  (Quoted 
in  Spalding  v.  Bemhard,  44  N.  W.  643,  644, 
76  Wis.  368^  7  L.  R.  A«  423,  20  Am.  St  Rep. 
75.) 


HOLLOW  WARES. 

"Hollow  wares,'*  as  used  in  Act  Oong. 
March  8,  1883,  c  121,  22  Stat  488  [U.  8. 
Comp.  St  1901,  p.  2247],  imposing  certain 
duties  on  hollow  wares,  meant  vessels  of  hol- 
low ware  made  of  cast  iron.  Strausky  j, 
Brhardt  (U.  S.)  52  Fed.  808,  809. 


HOLOGRAPHIC  WILL 

A  holographic  will  is  one  that  is  entirely 
written,  dated,  and  signed  by  the  hand  of 
the  testator  himself.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or  out  of 
the  state,  and  need  not  be  witnessed.  Civ. 
Code  Idaho  1901,  §  2506;  Rev.  Codes  N.  D. 
1899,  i  3647;  Civ.  Code  Cal.  1903,  S  1277; 
Civ.  Code  Mont  1895,  §  1724;  In  re  Soher's 
Bstatfe,  21  Pac.  8,  9,  78  Cal.  477;  Scott  v. 
Harkness,  59  Pac.  556,  557,  2  Idaho,  736; 
Harrison  v.  Weatherby,  54  N.  B.  237,  240, 
180  111.  418.  It  may  be  informally  drawn, 
and  may  consist  of  one  or  more  papers.  No 
particular  words  are  necessary  to  show  a 
testamentary  intent  It  must  appear  only 
that  the  maker  Intended  by  it  to  dispose  of 
property  after  his  death.  Mitchell  v.  Dono- 
hue,  34  Pac.  614,  615,  100  Cal.  202.  38  Am. 
St  Rep.  279. 

The  only  difference  between  a  holograph- 
ic will  and  an  attested  will  is  in  the  form  of 
the  execution.  In  re  Soher's  Bstate,  21  Pac. 
8,  9,  -78  Cal.  477. 

A  will  written  and  signed  by  the  hand 
of  deceased,  but  bearing  no  date  and  not  wit- 
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nessed.  Is  not  a  holographic  will.    In  re  Mar- 
tin's Estate,  58  Gal.  532. 

In  the  case  of  a  holographic  will,  no  ac- 
knowledgment by  the  testator,  attestation  of 
witness,  or  any  other  mode  of  publication, 
other  than  that  it  be  wholly  written  and  sub- 
scribed by  the  testator,  is  necessary  to  make 
it  valid.  Porter  y.  Ford,  82  Ky.  191,  195 
(quoting  Bouvier,  Law  Diet). 

A  letter  written  by  testator,  directing  a 
change  in  his  will,  was  held  valid  as  a  holo- 
graphic will  or  codicil.  Barney  v.  Hays,  29 
Pac.  282,  284,  11  Mont  571,  28  Am.  St  Rep. 
495. 

A  will  partly  written  by  the  testator  and 
partly  written  by  another  or  printed,  or  if 
it  be  partly  dated  or  signed  by  him  and  part- 
ly by  another,  is  not  a  holographic  will.  Es- 
tate of  Billings,  1  Pac.  701,  64  Cal.  427. 

Where  portions  of  the  paper  were  print- 
ed in  the  form  of  a  stationer's  blank,  and  the 
vacant  spaces  were  filled  in  the  handwriting 
of  deceased,  the  instrument  was  not  a  holo- 
graphic will.  In  re  Rand's  Estate,  61  Cal. 
471. 

HOME. 

The  word  "home"  suggests  relations  dif- 
fering in  breadth  and  strength,  though  not 
in  kind,  when  applied,  on  the  one  hand,  to 
a  farmer  who  has  resided  since  his  birth, 
and  expects  to  reside  until  bis  death,  on  the 
same  spot  and,  on  the  other  hand,  to  the 
clergyman,  whose  home  may  change  in  two 
years,  or  to  the  railroad  laborer,  whose  home 
may  change  in  two  months.  Langhammer 
V.  Munter,  31  Atl.  300,  301,  80  Md«  518,  27  L. 
R.  A.  330  (citing  Paine,  Elect  46;  Chase  v. 
Miller,  41  Pa.  [5  Wright]  403;  Story,  Confl. 
Laws). 

A  person's  home  may  be  in  his  own 
house  or  his  hired  lodgings.  School  Dist  No. 
2  in  Brentwood  v.  Pollard,  55  N.  H.  505. 

A  pauper,  while  supported  as  such,  has 
no  home  or  dwelling  place,  within  the  mean- 
ing of  Qen.  St  p.  132,  providing  that  upon 
the  division  of  any  town,  or  the  annexation 
of  a  part  of  one  town  to  another  town,  every 
person  having  a  legal  settlement  therein,  but 
being  absent  at  the  time  of  such  division  or 
annexation,  and  not  having  acquired  a  set- 
tlement elsewhere,  shall  have  his  le^al  set- 
tlement in  that  town  wherein  his  last  dwell- 
ing place  or  home  shall  happen  to  fall. 
Town  of  Wilmington  t.  Town  of  Somerset, 
35  Vt  232. 

*The  place  where  one  keeps  his  efTects, 
his  chest,  etc.,  is  said  to  be  his  home." 
Town  of  Barton  v.  Town  of  Irasburgh,  38  Vt 
159,  162. 

A  will  bequeathing  a  "home  and  main- 
tenance" to  a  daughter  during  the  time  she 


remains  unmarried — ^the  section  of  tht  will 
following  such  bequest  providing  that  the  re- 
mainder of  the  testator's  property,  both  real 
and  personal,  of  which  he  might  die  pos- 
sessed, after  the  payment  of  debts  and  lega- 
cies and  the  decease  of  his  wife,  shall  go  to 
certain  other  children — means  a  home  and 
maintenance  on  the  premises  where  testator 
lived  at  the  time  of  his  death.  Parker  t. 
Parker,  126  Mass.  433,  436. 

It  is  said  in  Town  of  Berlin  t.  Town  of 
Worcester,  50  Vt  23,  in  a  case  involving  the 
settlement  of  a  pauper,  that  the  idea  of  a 
right  to  be  and  remain  at  a  particular  place 
is  inseparable  from  the  conception  of  home 
or  domicile.  Jericho  t.  City  of  Burlington, 
29  Atl.  801,  802,  66  Vt  529. 

The  existence  of  a  home  is  a  question 
depending  upon  fact  and  intention,  and  the 
term  may  be  applicable  to  a  particular  spot 
or  to  a  whole  country.  A  person  who  wan- 
ders from  country  to  country,  with  no  inten- 
tion of  remaining  fixedly  anywhere,  acquires 
no  new  home.  On  the  other  hand,  one  who 
confines  his  wanderings  to  a  particular  coun- 
try or  locality,  but  declines  to  fix  himself  up- 
on some  particular  spot,  can  very  properly  be 
said  to  have  a  home  in  that  counti^  or  lo- 
cality. Home,  domicile,  or  residence  may 
therefore  include  a  spot  or  a.  wide  area. 
Each  of  these  words  may  be  applied  either 
to  a  house,  a  precinct,  a  ward,  a  county,  or  a 
state.  Langhammer  t.  Munter,  31  Atl.  900, 
301,  80  Md.  518,  27  L.  R.  A.  330. 

Domicile  distlngnislied. 

There  is  no  substantial  difference  be- 
tween the  meaning  of  the  words  **home"  and 
"domicile."  King  v.  King,  56  8.  W.  634,  535, 
155  Mo.  406. 

Home  is  that  place  or  country  at  which 
a  person  either  resides  with  the  intention  of 
residence,  or  in  which,  having  so  resided,  or 
with  regard  to  which,  he  retains  either  resi- 
dence or  intention  of  residence.  The  word 
is  not  synonymous  with  "domicile,"  yet  home 
is  the  fundamental  idea  of  domicile.  The 
law  takes  the  conception  of  home,  and,  mold- 
ing it  by  means  of  certain  rules  to  suit  its 
own  requirements,  calls  it  "domicile."  Dean 
V.  Cannon,  16  S.  B.  444,  446,  37  W.  Va.  123. 

"Home"  means  some  permanent  abode 
or  residence,  where  the  person  residing  in- 
tends to  remain,  "and  is  not  synonymous 
with  'domicile,'  as  used  in  international  law, 
but  has  a  more  restricted  meaning."  Inhab- 
itants of  Jefferson  v.  Inhabitants  of  Wash- 
ington, 19  Me.  293. 

"  'Home'  and  'domicile'  may,  and  gen- 
erally do,  mean  the  same  thing,  but  a  home 
may  be  relinquished  and  abandoned,  while 
the  domicile  of  the  party,  upon  which  many 
civil  rights  and  duties  depend,  may,  in  legal 
contemplation,  remain."  Thus  the  home^ 
within  the  meaning  of  a  statute  providing 
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tbat  a  pauper  shall  be  deemed  to  hare  a  set- 
Uexnent  In  the  town  where  he  dwells  and  has 
his  borne,  may  be  lost  py  his  leaving  the 
town  where  he  has  his  home,  without  in- 
tending to  return*  though  he  fails  to  establish 
a  home  in  any  other  place;  and  this  is  so 
without  regard  to  whether  he  loses  liis  domi^ 
die  or  not  Inhabitants  of  Exeter  ▼.  Inhabit- 
ants of  Brighton,  16  Me.  (8  Shep.)  68,  00. 

Am  l&oBLe  port* 

"Home,"  as  used  in  the  United  States 
Rerised  Statutes,  which  declare  that  every 
master  and  commander  of  any  vessel  belong- 
ing in  whole  or  in  part  to  any  citizen  of  the 
UDlted  States,  who,  without  Justifiable  cause, 
forces  an  officer  or  mariner  of  such  vessel  on 
shore  in  order  to  leave  liim  behind  in  any 
foreign  port  or  refuses  to  bring  home  again 
all  such  officers  and  mariners  of  such  vessel 
whom  he  carried  out  with  him,  shall  be  pun- 
ished, etc.,  means  the  home  port  of  the  ship 
for  the  voyage.  It  does  not  refer  to  the  pri- 
vate, domestic  abode  of  any  seaman,  native 
or  foreign.  In  re  Ah  Tie  (U.  S.)  13  Fed.  291, 
293  (citing  United  SUtes  v.  Cofiin  [U.  S.]  25 
Fed.  Gas.  486,  486). 

As  Konsel&old. 

A  testator  directed  his  property  to  be 
kept  together,  and  his  family  supported  out 
of  it,  under  the  gpvemment  of  his  wife,  and 
that  no  expenses  should  be  4:harged  to  his 
children  while  they  remained  at  home,  and 
that  his  sons  should,  in  the  final  division  of 
his  estate,  account  for  expenses  they  might 
incur  after  leaving  home  to  acquire  profes- 
sions, and  that  an  equal  division  should  be 
made  when  his  youngest  child  attained  full 
age.  Held,  that  by  "home,''  as  used  in  the 
will,  the  testator  meant  the  household  of 
which  he  was  the  head  wliile  living,  and  the 
government  whereof  he  committed  to  his 
wife  upon  his  death,  so  that  a  daughter  who 
left  her  stepmother  and  went  to  live  with 
her  sister  was  not  at  home,  within  the  mean- 
ing of  the  term  as  used  in  the  wilL  lian- 
idng  T.  WofT,  22  N.  0.  11,  12. 

Uf  e  estate  ImpUed. 

In  a  will  giving  a  wife  a  life  estate  in 
testator's  property  if  she  remained  unmar- 
ried, and  providing  that  the  wife  shall  have 
the  privilege  of  a  home  there,  in  ease  she 
desires  it,  during  her  natural  life,  such  last 
clause  does  not  show  that  the  testator  did 
not  understand  that  he  had  already  given 
her  a  life  estate  in  the  same  property,  since 
lie  may  have  desired  to  provide  a  home  for 
her  in  case  of  her  remarriage,  when  her  es- 
tate as  life  tenant  would  terminate.  Olough 
T.  Clough,  62  Atl.  449,  461,  71  N.  H.  412. 

As  loeatlom  of  eorporatioa  by.  eharter. 

The  term   "residence  or   home,*'   when 
with  reference  to  a  corporation,  means 


the  place  where  it  is  located  by  or  under  the 
authority  of  its  charter.  .  It  has  no  power  to 
change  its  home  or  resid«ice  or  its  citizen- 
ship. Ex  parte  Schollenberger,  96  U.  8.  869- 
376,  24  L.  Ed.  853. 

ICainteiuuiee  sad  sapport  inolnded* 

The  use  of  the  word  "home"  in  a  will 
devising  all  of  testator's  property  to  certain 
beneficiaries,  but  directing  tliat  it  is  his  wish 
and  desire  that  his  daughters  shall  have  a 
home  in  his  house  while  they  live  single,  is 
not  broad  enough  in  itself  to  show  an  inten- 
tion to  require  the  daughters  to  be  main- 
tained, also,  but  is  confined  to  its  natural 
signification  as  a  place  of  permanent  resi- 
dence. Appeal  of  Kennedy,  *81  Pa.  (32  P. 
F.  Smith)  163-166;  Nelson  t.  Nelson,  19 
Ohio,  282,  284. 

The  word  ''home,'*  as  used  in  a  deed 
whereby  a  father  conveyed  land  to  his  two 
sons,  and  provided  that  his  unmarried  daugh- 
ters should  have  a  home  on  said  land  as 
long  as  they  remained  unmarried,  does  not 
include  the  right  of  an  .unmarried  daughter 
to  support  and  maintenance  from  the  land. 
Shuttleworth  v.  Shuttleworth,  34  W.  Va.  17, 
26, 11  S.  E.  714. 

A  testatrix  devised  a  farm  to  one  in  fee, 
and  then  directed  that  another  should  have 
a  home  during  her  natural  life  on  such  farm. 
It  was  held  that  the  devise  of  a  home  was 
not  confined  to  a  mere  room  and  shelter  in  a 
house  on  the  farm,  but  extended  to  the  board 
and  maintenance  of  the  devisee.  The  word 
"home,"  not  only  In  its  true  etymology,  but 
in  its  ordinary  acceptation,  means  something 
more  genial  than  a  mere  privilege  to  peram- 
bulate a  dreary  room.  The  common  sense 
as  well  as  the  common  charity  of  the  world 
revolts  at  the  idea  that  a  word  everywhere 
hallowed,  even  among  barbarians,  as  typical 
of  something  sacred  and  beneficent,  should  be 
dwarfed  into  the  chilly  proportions  of  a  room 
fireless,  bedless,  and  foodless.  Such  is  not 
and  never  was,  its  meaning,  unless  the  whole 
world  have  up  to  the  present  time,  with  per- 
sistent ignorance,  misused  it  The  testatrix 
intended  to  provide  for  the  comfort,  and  not 
the  annoyance,  of  the  devisee;  and,  when 
she  used  the  word  "home,"  she  understood  it 
as  importing  what  everybody  else  had  been 
accustomed  to  understand  as  its  meaning. 
WUlett  V.  Carroll,  13  Md.  469,  468. 

Within  the  meaning  of  a  will  devising  a 
house  to  a  son,  and  requiring  him  to  fmnlsh 
a  daughter  a  home  in  the  house  in  case  she 
remains  single  and  desires  to  have  a  home, 
the  question  arose  as  to  whether  the  word 
"home"  meant  merely  a  place  for  shelter, 
and,  if  so,  in  what  part  of  the  house  it  was 
to  be  located,  or  whether  it  included  the 
right  of  the  daughter  to  occupy  the  entire 
house  as  a  member  of  the  family,  and  to  be 
supported  at  his  table.    It  was  held  that  as 
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the  value  of  the  property  was  stated  to  be 
-13,500,  subject  to  a  charge  of  $1,000,  and  the 
•daughter  at  that  time  was  about  29  years  of 
age^  It  was  eyldent  that  support  at  the  table' 
as  a  member  of  the  family  could  not  have 
been  Intended;  that  the  charge  would  have 
been  greater  than  the  amount  of  the  devise, 
and  the  provision  for  a  home  for  the  daugh- 
ter was  Intended  to  afford  her  such  reason- 
able accommodations  as  she  might  desire  to 
enjoy  there  In  connection  with,  but  not  as  a 
member  of,  the  son's  family.  Clough  t. 
-Clough,  52  Atl.  449,  451,  71  N.  H.  412. 

'The  word  *home,'  when  made  the  sub- 
ject of  a  devise,  Is  ambiguous,  and  may  mean 
merely  the  use  of  sufficient  room,  or  it  may 
Include  a  support."  The  term  In  a  will  In 
which  testator  gave  his  sister  a  home  at  his 
house  as  long  as  she  should  live,  and  directed 
his  executors  to  attend  to  this,  was  construed 
to  Include  necessary  food  and  fuel.  Den- 
field  V.  Smith,  30  N.  B.  1018,  1019,  156  Mass. 
265. 

The  word  "home,"  in  a  will  devising  tes- 
tator's real  estate  to  his  sons,  and  directing 
that,  as  long  as  a  daughter  should  remain 
single,  his  house  should  be  her  home,  free 
•of  expense,  as  to  paying  any  rent  or  privi- 
lege In  said  house,  was  used  to  mean  such 
s,  home  as  children  have  in  the  house  of  their 
parents,  with  whom  they  live.  The  word 
**home"  could  have  been  present  to  his  mind 
in  no  other  sense,  and  In  this  sense  it  in- 
cludes maintenance  and  support;  she  ren- 
'derlng  such  service  as  a  child,  under  the 
aame  circumstances,  would  be  expected  to 
render  in  the  family  of  her  parents.  Lyon  T. 
Lyon,  65  N.  Y.  339,  340. 

Personal  presence  required* 

To  constitute  a  residence  or  home,  which, 
if  continued  for  five  years  without  interrup- 
tion, will  establish  a  legal  settlement,  it  is 
requisite  that  there  should  be  at  the  com- 
mencement actual  personal  presence,  accom- 
panied with  the  intention  to  make  that  resi- 
dence a  home.  The  act  and  the  intention 
must  concur.  When  such  a  home  is  once  es- 
tablished, it  continues  until  it  is  intentional- 
ly changed  or  abandoned.  Inhabitants  of 
West  Gardiner  v.  Inhabitants  of  Farmingdale, 
86  Me.  252,  254. 

As  plaoe  «if  aliode. 

The  word  "home,"  in  the  return  of  a 
sheriff  reciting  the  service  of  the  notice  on 
a  member  of  defendant's  faluily,  and  that 
defendant  was  not  at  home,  is  synonymous 
with  the  phrase  "place  of  abode,"  in  Code 
1887,  S  8207,  providing  that  notices  may  be 
served  on  a  member  of  defendant's  family 
at  his  usual  place  of  abode  in  his  absence. 
Fowler  v.  Mosber,  7  S.  B.  542,  543,  85  Va. 
421. 


A  statute  providing  that  a  man  shall  be 
taxed  in  the  place  where  his  home  is,  does 
not  mean  the  principal  place  of  abode  of  a 
man  and  his  family,  when  such  place  is  only 
a  temporary  abode.  Thayer  v.  City  of  Boa- 
ton,  124  Mass.  182,  147,  26  Am.  Rep.  660. 

Within  the  meaning  of  a  contract;  one 
of  the  provislona  of  which  was  that  one  of 
the  contracting  parties  should  make  his  home 
in  a  certain  place,  "home"  means  the  place 
where  a  person  abides,  not  for  any  fixed 
period^  but  with  the  Intention  of  remaining 
until  some  event  not  yet  in  view  shall  make 
it  desirable  or  necessary  to  give  it  up.  Welch 
V.  Whelpley,  28  N.  W.  744,  746,  62  Mich.  15, 
4  Am.  St  Rep.  810. 

As  resldenoe. 

A  testator  made  a  bequest  to  his  execu- 
tors upon  a  trust  to  hold,  manage,  and  re- 
ceive the  income  thereof  until  an  act  of  in- 
corporation could  be  obtained,  for  the  "Smith 
Memorial  Home."  The  object  of  the  bequest 
was  stated  to  be  for  the  founding  of  a  home 
for  aged,  respectable.  Indigent  women,  who 
had  been  residents  of  the  city  of  New  Lon- 
don. Held  that  the  word  "home"  should  be 
construed  in  Its  ordinary  meaning,  as  a 
dwelling  house  or  residence  for  the  persons 
made  the  object  of  the  bequest  The  word 
"home"  sufficiently  expresses  the  idea  of  a 
house  for  the  permanent  *  residence  of  the 
beneficiaries.  Obit  v.  Ck>m8tock,  51  Conn. 
352,  382,  50  Aul  Rep.  29. 

The  word  "home,"  as  used  in  the  pauper 
law,  is  synonymous  with  the  words  "resi- 
dence or  dwelling  place."  Town  of  North 
Yarmouth  t.  Town  of  West  Gardiner,  58  Me. 
207,   210,  4   Am.   Rep.  279. 

The  word  "home,"  as  used  In  the  Con- 
stitution, creating  two  classes  of  electors — 
the  first  class  including  every  male  citizen 
who  has  had  his  residence  and  home  in  the 
state  for  a  year — ^Is  synonymous  with  "resi- 
dence," and  was  used  simply  by  way  of 
emphasis,  and  not  to  add  a  further  qualifica- 
tion, which  is  shown  by  the  fact  that,  in 
describing  electors  of  the  second  class,  the 
word  "residence"  alone  was  used;  there  be- 
ing no  conceivable  reason  for  any  discrimina- 
tion between  the  two  classes  of  voters.  State 
V,  Aldrich,  14  R.  L  174. 

In  Act  1841,  which  defined  the  word 
"residence"  as  a  place  in  which  the  person's 
habitation  is  fixed,  without  any  present  in- 
tention of  removing  therefrom,  and  to  which, 
whenever  he  Is  absent,  he  has  the  intention 
of  returning,  and  providing  that  a  person 
shall  not  be  considered  or  held  to  have  lost 
his  residence  who  shall  leave  his  home  and 
go  into  another  state  or  county  with  the  in- 
tent of  returning,  "home"  is  a  convertible 
term  with  the  word  '"residence,"  and  to  re- 
side in  a  particular  place  means  to  have  one's 
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home  tbere.    Lehman  v.  McBride,  15  Ohio  St 
67a-«)l. 

The  home* of  a  person  \a  where  the  per- 
son turns  for  social  life;'  where  his  family, 
if  he  has  one,  nsnally  dwells,  and  to  which 
his  mind  turns  when  away;  and  where  he 
has  the  present  purpose  of  returning  and  re- 
maining. It  is  not  the  place  where  a  man 
happens  to  be  temporarily  residing,  even 
though  it  be  with  his  family,  for  a  man  may, 
for  convenience  sake,  have  a  temporary 
residence  and  quasi  home,  which  is  not  his 
home  and  residence  proper;  and,  unless  he 
has  abandoned  the  latter  for  the  former,  with 
the  Intention  of  remaining  permanently  from 
it,  the  newly  chosen  residence  is  not  his 
domicile.  Tyler  v.  Murray,  57  Md.  418- 
441. 

The  home  is  the  place  where  men  per- 
manently reside,  and  to  which  they  Intend 
to  return  when  away' from  it.  Fry*s  Election 
Case,  71  Pa.  302,  307,  10  Am.  Rep.  G98. 

The  home  of  a  person  is  the  place  where 
he  and  his  family  habitually  dwell,  which 
they  may  leave  for  temporary  purposes,  and 
to  which  the3'  return  when  the  occasion  for 
absence  no  longer  exists.  Thomas  v.  War- 
ner, 34  Atl.  830,  831,  83  Md.  14. 

Settlemenit  distlag:iiis]&ecl. 

"Home"  is  synonymous  with  "residence* 
or  "dwelling  place,"  and  means  some  perma- 
nent abode  or  residence,  with  intention  to 
remain,  and  has  a  different  meaning  from  the 
word  "settlement,"  as  used  in  the  pauper 
laws.  Inhabitants  of  Warren  v.  Inhabitants 
of  Thomaston,  43  Me.  406,  418,  09  Am.  Dec. 
69. 

In  the  pauper  laws  there  is  a  marked 
distinction  between  the  place  of  residence  or 
home  and  the  place  of  legal  settlement  The 
latter  cannot  be  changed  without  acquiring 
a  new  one.  The  former  may  be  abandoned 
without  evidence  that  another  residence  has 
been  secured.  Inhabitants  of  Phillips  v.  In- 
habitants of  Kingfield,  19  Me.  875,  881.  86 
Am.    Dec.    760. 

Am  the  whole  hense. 

The  home  is  not  confined  to  the  particu- 
lar bedroom  in  which  the  master  of  the  house 
sleeps,  for  it  may  Include  his  rooms  for 
guests,  and  apartments  he  never  enters.  So, 
too,  it  may  properly  embrace  a  schoolroom, 
for  he  may  teach  in  his  parlor,  where  many 
physicians  and  dentists  practice  their  pro- 
fessions. It  is  difficult,  therefore,  to  un- 
derstand how  the  particular  use  of  a  por- 
tion of  a  dwelling  makes  it  any  the  less 
part  of  the  household.  In  re  Hoope's  Estate 
(Fa.)  1  Brewst  462-464,  6  Phila.  364,  8d6. 

HOMS  OOMPAHT. 

The  term  "home  company,"  as  used  in 
a  chapter  relating  to  home  life  and  accident 
4  Wds.&P.— 23 


r  insurance  companies,  designates  those  life, 
accident,  or  life  and  accident  insurance  com- 
panies incorporated  and  formed  in  this  state. 
Rev.  St  Tex.  1895,  art  3096a. 

HOME  FACTOR. 

A  factor  is  called  a  "home  factor**  when 
he  resides  in  the  same  state  or  country  with 
his  principal.  Ruffner  v.  Hewitt,  7  W.  Va. 
585,  604,  605. 

HOME-MADE  BEER. 

In  a  prosecution  for  the  sale  of  liquors 
sold  as  pop  beer  or  home-made  beer,  claimed 
by  the  prosecution  to  be  intozicatinu;,   the 
I  court  says,   "We   discover  no  error   Iii  the 
charge  that  whether  the  liquor  sold  by  de- 
fendant under  the  name  of   'pop  beer*  or 
'  'home-made  beer'  was  intoxicating  was  to  be 
'determined  as  a  matter  of  fact  by  the  jury, 
land  that  they  were  not  to  be  governed  by 
the  name  which   it  was  called.**    State  v. 
I  Kibling,  22  Atl.  613,  616,  63  Vt  636. 

HOME  BCISSION8. 

A  testator  devised  a  portion  of  his  estate 
to  the  Home  and  Foreign  Missions  of  the 
Baptist  Church,  and  it  was  contended  that 
this  bequest  was  too  indefinite  to  be  valid; 
but  it  was  held  that  at  the  time  of  the  execu- 
tion of  the  will,  and  for  many  years  before 
that  time,  there  existed  a  distinct  and  well- 
defined  branch  of  endeavor,  known  among 
Baptists  as  '*Home  Missions.**  This  included 
j  in  its  area  of  church  work  the  whole  of  the 
United  States  in  its  territories.  Another 
branch  equally  well  known  and  established 
was  called  "Foreign  Missions.**  This  in- 
cluded all  foreign  parts  outside  of  the  United 
States.  Irrespective  of  their  acceptance 
among  Baptists,  "home  missions'*  and  "for- 
eign missions**  are  understood,  in  common 
parlance,  in  all  churches,  to  have  substan- 
tially the  same  meaning,  and  hence  such  be- 
quest was  valid.  Bruere  v.  Oook,  52  Atl. 
1001,  1004,  63  N.  J.  Bq.  624. 


HOME  OFFICE. 

The  term  "home  office**  of  a  company, 
as  used  in  a  chapter  relating  to  home,  life, 
and  accident  Insurance  companies,  means 
its  principal  office  within  the  state  or  country 
in  which  it  is  incorporated  or  formed.  Rev. 
St  Tex.  1895,  art  3096a. 

HOME  PLACE. 

A  devise  of  "my  home  place,  where  I 
now  live,**  cannot  be  construed  to  Include  a 
group  of  tenement  houses,  although  located 
on  the  same  lot,  as  determined  by  unity  of 
purchase  and  unbroken  ownership.  The  tes- 
tator li^ed  upon  the  original  lot,  upon  which 
all   these  dwellings   were   placed;    and,   if 
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the  conditions  absolutely  forbade  its  being 
regarded  as  separated  into  different  lots,  It 
would  be  necessary  to  consider  It  his  home 
place,  as  distinguished  from  other  lots.  Mc- 
Keough's  Estate  y.  McKeough,  87  AU.  275, 
276,  69  Vt  34.  41. 

HOME  PLANTATION. 

A  devise  of  testator's  "home  plantation" 
would  not  pass  lots  wblch  had  formerly 
been  a  part  of  the  plantation,  but  which  were 
subsequently  laid  off  into  town  lots  and  oc- 
cupied for  town  purposes.  It  would  Include 
only  the  plantation  outside  the  limits  of  the 
town.  Hampton  y.  Cowles,  20  N.  G.  140, 
142. 

HOME  PORT. 

It  is  difficult  to  formulate  a  precise  rule 
by  which  the  home  port  of  a  vessel  belonging 
to  persons  residing  In  different  states  may 
be  determined  in  every  case,  but  it  is  well 
settled  that  a  vessel  cannot  have  more  than 
one  home  port,  or  be  a  domestic  vessel  in  more 
than  one  state.  A  fortiori,  she  may,  if  own- 
ed by  residents  of  different  states,  be  a 
foreign  vessel  in  the  port  of  a  state  wherein 
certain  of  her  owners  reside.  Prima  facie 
the  home  port  is  the  place  of  enroll nfent 
where  or  nearest  to  which  the  owner,  or,  if 
more  than  one  owner,  the  managing  owner, 
resides.  The  Ellen  Holgate  (U.  S.)  30  Fed. 
125,   126. 

The  home  port  is  the  port  at  or  nearest 
to  which  an  owner,  if  there  be  but  one,  or, 
iC  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  a  ship  or  vessel,  usually 
resides.  White's  Bank  v.  Smith,  74  U.  S.  (7 
Wall.)  646,  651,  19  L.  Ed.  211. 

Within  the  meaning  of  the  rule  of  the 
maritime  law  whjch  provides  that  one  fur- 
nishing supplies  to  vessels  in  a  home  port 
has  no  lien,  the  home  port  includes  any  port 
in  the  state  in  which  the  owner  resides,  and 
is  not  limited  to  the  port  where  the  vessel  is 
enrolled.  The  Albany  (U.  S.)  1  Fed.  Gas.  288, 
290;  The  Rapid  Transfer  (U.  S.)  11  Fed. 
322,  330;  O.  H.  Burke  Mfg.  Go.  Y.  The  A. 
Saltzman,  42  Mo.  App.  85. 

"Home  port,"  as  contradistinguished 
from  "foreign  port,"  within  the  meaning  of 
the  rule  of  law  that  for  repairs  done  or 
supplies  furnished  to  a  maritime  vessel  In 
a  foreign  port  the  law  will,  if  there  be  no 
special  contract,  imply  a  lien  on  the  vessel, 
means  not  necessarily  the  vessel's  chartered 
home,  or  the  place  of  the  owner's  domicile, 
but  any  place  or  port  where  the  owner 
should  happen  to  be  with  his  vessel.  When 
the  owner  is  present,  the  reason  for  the  im- 
plied Hen  ceases,  and  the  contract  is  in- 
ferred to  be  with  the  owner  himself,  on  his 
ordinary  responsibility,  without  a   view  to 


the  vessel  as  the  fund  from  which  compen- 
sation is  to  be  derived.  Gase  v.  Woolley,  36 
Ky.  (6  Dana)  27,  32  Am.  Dec  54;  The  St 
Jago  de  Guba,  22  U.  &  (9  Wheat)  409,  417, 
6  li.   Ed.  122. 

HOME  &ANOBL 

The  term  "home  ranch,**  as  used  in  herd- 
ing, generally  embraces  the  house,  stable, 
and  corrals,  and  necessary  outbuildings  used 
by  a  herder  for  branding  the  cattle,  round- 
ing them  up,  etc.  Holcomb  v.  KeUher,  69 
N.  W.  227,  228,  5  S.  D.  438. 

The  usual  meaning  of  the  words  "home 
ranch,"  as  used  in  the  range  country,  is  that 
it  is  the  headquarters  of  the  range.  It  is 
the  place  from  which  the  riders  start  upon 
their  rounds  to  round  up  and  brand  the 
stock,  and  to  which  they  return  when 
through.  For  the  time  being,  it  is  their 
home.  But  this  does  not  necessarily  make  it 
the  home  of  the  cattle,  in  reference  to  taxa- 
tion. If  gathered  and  herded  and  cared  for 
regularly  there  each  year,  it  would  doubtless 
become  such.  State  v.  Shaw,  29  Pac  821, 
323,  21  Nev.  222. 

HOME  BUTE. 

As  descriptive  of  a  policy,  "home  rule"  Is 
a  significant  and  appropriate  term;  but,  as 
descriptive  of  a  right,  it  is  Indefinite,  for 
it  is  coextensive  with  the  right  of  local 
regulation  or  control,  and  its  extent  must 
always  be  tested  by  the  Gonstitution.  An 
act  that  incorporated  into  one  school  district 
lands  previously  divided  between  several  dis- 
tricts was  not  invalid,  as  depriving  the  terri- 
tory of  local  self-government,  in  that  the  act 
named  definite  terms  for  the  Ofiicers  of  the 
municipality,  and  fixed  definitely  the  site  of 
the  central  school  building,  and  did  not  allow 
the  resident  taxpayers  and  voters  any  voice 
in  the  matter,  and  fixed  definitely  what 
should  be  done  with  the  territory  of  the 
old  districts,  and  appointed  a  board  of  school 
inspectors,  depriving  the  local  taxpayers  and 
voters  of  all  voice  in  the  matter.  Attorney 
General  v.  Lowrey,  92  N.  W.  289,  290,  181 
Mich.    689. 

HOME  STATION. 

The  term  "home  station,**  as  used  In 
herding,  generally  embraces  the  house,  sta- 
ble, and  corrals,  and  necessary  outbuildings 
used  by  a  herder  for  branding  the  cattle, 
rounding  them  up,  etc.  Holcomb  v.  Kellher, 
59  N.  W.  227,  228,  5  S.  D.  43& 


HOMEOPATHIC. 

Whenever  the  term  'homeopathic**  is  ap- 
plied to  a  physician  or  a  member  of  a  medical 
school  In  any  law  of  the  states  the  term 
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sbdl  be  construed  to  mean  tbat  said  physl- 
dan  or  member  of  a  medical  acbool  sball  be 
a  graduate  of  a  homeopathic  medical  college, 
or  a  member  of  the  homeopathic  state  med- 
ical society,  or  a  member  of  the  homeopathic 
county  medical  society  In  the  state.  Gen. 
St  N.  J.  1895,  p.  2083,  |  IG. 

HOHEOPATHIO  SPECIFIO. 

A  homeopathic  spedflc  is  a  remedy  pei^ 
talnlug  to  homeopathy  which  exerts  a  spe- 
dal  action  in  the  prevention  or  cure  of  a 
disease.  "The  name  can  no  more  be  appro- 
priated, and  is  no  more  the  property  of 
Humphreys,  than  any  other  practitioner  of 
the  homeopathic  system  of  therapeutics." 
Humphrey's  Specific  Medicine  Ca  r.  Wens 
(U.  8.)  14  Fed.  250,  253. 


HOMESTALL 

"HomestaH,**  in  the  ancient  law,  desig- 
nates the  mansion  house.  Dickison  v.  Mayer, 
58  Tenn.  (11  Heisk.)  515,  521  (citing  1  Bony. 
Uw  Diet  670). 

HOMESTEAD. 

See    "Business    Homestead**;    ''Family 
Homestead";  'Tony  Homestead*';  Pro- 
bate Homestead";    "Urban  Residence 
Homestead." 
.  Estate  of,  see  ''Bstate  of  Homestead.** 

"A  homestead  is  the  place  of  the  house. 
Coke  says,  '"stethe"  or  "sted"  betokeneth 
properly  a  bank  of  a  riyer,  and  many  times 
a  place.'  Co.  Litt  4b.  'Homestead,'  then, 
means  nothing  more  than  home  place." 
Woodman  v.  Lane,  7  N.  H.  241,  244;  Barney 
▼.  Leeds,  51  N.  H.  253,  265  (citing  Austin  t. 
Stanley,  46  N.  H.  52). 

A  "homestead"  means  the  home  place^ 
the  place  where  the  home  is — and  such  is 
Its  legal  acceptation  at  the  present  day.  It  is 
the  home,  the  house,  and  the  adjoining  land 
where  the  head  of  the  family  dwells — the 
home  farm.  OIlYer  t.  Snowden,  18  Fla.  823, 
825,  43  Am.  Rep.  33& 

"The  word  'homestead'  seems  to  he  an 
abbreylation  of  'homesteadlng'  or  'home 
buildings,*  and  by  its  force  Includes  no  more 
than  the  actual  buildings  and  so  much  land 
Immediately  contiguous  thereto  as  is  neces- 
sary to  make  a  home."  Lord  v.  Slmonson 
(N.  J.)  42  Atl.  741,  742  (citing  Bouv.  Law 
Diet;   Webst  Diet). 

The  term  "homestead"  includes  dwell- 
ing  houses  in  which  families  reside,  with 
the  usual  and  customary  appurtenances,  in- 
cluding different  buildings  of  every  kind  nec- 
essary or  conyenient  for  family  use,  and 
lands  for  the  purpose  thereof.    If  situated 


in  the  country,  it  may  include  a  garden  oi 
farm.  If  situated  in  town,  it  may  include 
one  or  more  lots,  or  one  or  more  blocks.  In 
tither  case  it  is  limited  by  extent,  merely. 
In  re  Allen  (Cal.)  16  Pac  319. 

"Homestead"  is  defined  to  be  a  person's 
dwelling  place,  with  that  part  of  his  land 
and  property  which  is  about  and  contiguous 
to  it  Linn  County  Bank  t.  Hopkins,  28  Pac. 
606,  47  BZan.  580,  27  Am.  St  Rep.  309;  An- 
derson Y.  Sessions,  51  S.  W.  874,  875,  93  Tex.  * 
279,  77  Am.  St  Rep.  873. 

The  word  "stead"  originally  meant  place 
or  spot  This  meaning  is  now  obsolete,  ex- 
cept as  preserved  In  compound  words.  Web- 
ster defines  ''homestead"  as  the  home  place. 
It  is  a  house  occupied  by  its  owner  as  a 
dwelling,  with  the  outbuildings  and  land 
used  in  connection  with  it  It  is  that  part 
of  a  man's  premises  where  he  lives  and  has 
his  home.  Except  as  modified  by  limita- 
tions of  ralue  and  questions  of  Intent  the  le- 
gal use  of  the  term  is  the  same  as  the  popu- 
lar use.  McKeough's  Estate  t.  McKeougb, 
37  Atl.  275,  276,  69  Vt  34.  41. 

The  term  "homestead"  is  defined  to 
mean  the  place  of  the  house,  a  mansion 
house  with  adjoining  land  (Worcest.  Diet); 
a  mansion  house;  a  person's  dwelling;  the 
place  with  the  Inclosure  or  ground  Immedi- 
ately contiguous;  an  abode;  a  home  (Imperi- 
al Diet).  As  said  in  a  well-considered  case, 
it  Is  the  home;  the  house;  the  adjoining  land 
where  the  head  of  the  family  dwells;  the 
home  farm.  It  does  not  extend  to  other  ten- 
ements, lots,  and  farms  that  are  not  occu- 
pied personally  by  the  owner  and  his  fam- 
ily— houses  in  which  they  do  not  dwell,  and 
rooms  in  which  they  do  not  live.  Jaffrey  t. 
McGough,  7  South.  333,  334,  88  Ala.  648 
(quoting  Holtt  t.  Webb,  36  N.  H.  158). 

A  homestead  is  a  right  additional  to  and 
independent  of  the  ordinary  right  of  owner- 
ship. It  is  an  additional  tenure  by  which 
the  owner  holds  the  property.  Speyrer  v. 
Miller,  32  South.  524,  526^  108  La.  204,  61 
L.  R.  A.  781. 

A  homestead  is  an  artificial  estate  in 
land,  devised  to  protect  the  possession  of  the 
owner  against  the  claims  of  creditors  while 
the  land  is  occupied  as  a  home.  It  should 
not  be  construed  to  protect  a  person  in  pos- 
session against  the  claims  of  the  legal  own- 
er of  the  land.  Buckingham  v.  Buckingham, 
45  N.  W.  504,  505,  81  Mich.  89. 

A  "homestead,"  in  law,  means  the  home 
place,  or  place  of  the  home,  and  is  designed 
as  a  shelter  of  the  homestead  roof,  and  not 
as  a  mere  investment  in  real  estate,  or  the 
rents  and  profits  derived  therefrom.  Lyon 
T.  Harden,  29  South.  777,  778,  129  Ala.  643; 
Norris  v.  Kldd,  28  Ark.  485,  493;  McGulre  v. 
Van  Pelt  55  Ala.  344,  355;  Dickman  v.  Blrk- 
hauser,  16  Neb.  68^  688,  21  N.  W.  396L 
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The  leading  and  fundamental  idea  con- 
nected with  a  homestead  Is  unquestionably 
associated  with  that  of  a  place  of  residence 
for  the  family,  where  the  independence  and 
security  of  a  home  may  be  enjoyed  without 
danger  of  its  loss  or  harassment  and  dis- 
turbance by  reason  of  the  improvidence  or 
misfortune  of  the  head  or  any  other  member 
of  the  family.  It  is  a  secure  asylum  of 
which  the  family  cannot  be  deprived  by  cred- 
.  itors.  Within  this  sanctuary,  however  ur- 
gent may  be  their  demands,  they  cannot  in- 
trude.   Iken  V.  Olenlck,  42  Tex.  195,  198. 

The  word  homestead  in  the  Constitu- 
tion, exempting  the  homestead  from  execu- 
tion, means  the  place  of  residence  of  the 
claimant  and  bis  family;  that  is,  the  home 
place  of  the  debtor  and  his  family.  Oliver 
V.  Snowden,  18  Fla.  823,  825,  43  Am.  Rep. 
838. 

In  California  a  homestead  consists  of 
the  dwelling  house  in  which  the  claimant  re- 
sides, and  the  land  on  which  the  same  is  sit- 
uated, selected  as  provided  in  Civ.  Code,  | 
1237.  Grange  v.  Gough  (Cal.)  4  Pac.  1177, 
1178;  Skinner  t.  Hall,  10  Pac.  406,  407,  69 
Cal.  195;  Ham  v.  Santa  Rosa  Bank,  62  Cal. 
125,  134,  45  Am.  Rep.  654. 

The  homestead  consists  of  the  dwelling 
house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  selected 
as  provided  for  in  the  chapter  relating  to 
homesteads  and  exemptions.  Ba  lunger's 
Ann.  Codes  &  St.  Wash.  1897,  |  5214;  Civ. 
Code  Mont  1895,  |  1670. 

In  a  bequest  to  each  of  testator's  serv- 
ants at  his  homestead,  or  at  the  stable  con- 
nected therewith,  the  word  "homestead"  was 
used  in  the  sense  of  dwelling  house,  and  not 
of  home  place,  so  that  the  bequests  were  in- 
tended for  domestics  or  household  servants, 
and  not  for  one  who  worked  out  of  doors  on 
the  home  place,  though  he  occasionally  did 
work  in  the  house.  Frazer  v.  Weld,  59  N.  B. 
118,  177  Mass.  513. 

'*The  word  'homestead*  has  both  a  popu- 
lar and  legal  signification.  In  Its  popular 
sense,  it  signifies  the  place  of  the  home;  the 
residence  of  the  family.  It  represents  the 
dwelling  house  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenan- 
ces, including  the  outbuildings  of  every  kind 
necessary  or  convenient  for  family  use,  and 
lands  used  for  the  purpose  thereof."  Keyes 
V.  Cyrus,  34  Pac.  722,  723,  100  Cal.  322,  38 
Am.  St  Rep.  296  (citing  Gregg  v.  Bostwick, 
83  Cal.  220,  227,  91  Am.  Dec.  637). 

"Homestead,"  as  used  before  It  acquired 
a  technical  meaning  by  statute,  in  a  will 
devising  the  testator's  homestead  to  his 
widow,  etc.,  should  be  construed  to  embrace 
all  the  land  which  was  appurtenant  to,  and 
which  was  used  and  considered  by  the  testa- 


tor as  making  up,  the  fftrm  which  he  culti- 
vated and  on  which  he  resided.  "At  that 
time  the  word  'homestead'  was  used  in  its 
general  or  popular  sense,  and  it  is  in  this 
sense  that  it  is  to  be  construed.  At  the  time 
of  the  testator's  death,  he  lived  on  a  farm 
in  the  country,  and  consequently  he  used  the 
term  in  a  sense  applicable  to  an  agricultural 
or  country  residence.  Farms  are  of  various 
sizes,  composed  of  one  or  more  tracts.  The 
word  'homestead'  is  indeterminate,  and  im- 
ports no  specific  quantity  of  land,  but  was 
employed,  I  apprehend,  by  the  testator,  in  its 
then  common  acceptation,  to  include  all  the 
land  that  was  appurtenant  to — used  and  con- 
sidered by  him  as  making  up — ^the  farm 
which  he  cultivated,  and  on  which  he  resid- 
ed."   Hopkins  v.  Grimes,  14  Iowa,  73,  77. 

"Homestead,"  as  used  in  a  will  directing 
executors  to  sell  testator's  homestead  and 
invest  the  proceeds  in  other  property,  was 
construed  to  include  the  house  and  all  the 
ground  where  testator  lived,  and  was  not 
limited  to  the  amount  of  lands  constituting 
a  statutory  homestead.  Ford  v.  Ford,  33  N. 
W.  188,  196,  70  Wis.  19,  5  Am.  St  Rep.  117. 

A  testator,  being  the  owner  of  630  acres 
of  land,  forming  one  connected  body  of  land* 
on  which  he  resided,  and  which  he  cultivated 
and  carried  on  as  one  common  farm,  besides 
some  disconnected  tracts,  devised  to  his  wife 
"my  homestead,  to  have  and  to  hold  during 
her  life,  to  occupy  and  use  the  same,  or  dis- 
pose of  it  at  her  will  and  pleasure,  and  use 
and  control  the  proceeds  thereof,  in  lleif  of 
her  dower  in  my  real  estate,"  etc.  Held,  that 
tbe  word  "homestead"  was  not  used  in  the 
statutory  sense  as  known  in  the  homestead 
exemption  law,  but  was  used  in  the  nontech- 
nical, ordinary  acceptation  of  the  word; 
meaning  the  place  on  which  he  lived.  Testa- 
tor meant  by  the  use  of  the  word  to  embrace 
the  entire  farm  on  which  he  resided,  being 
630  acres.  Kennedy  t.  Kennedy,  105  Ul. 
350,  353. 

"Homestead,"  as  used  in  a  will  "be- 
queathing to  my  sister  J.  and  to  W.  the 
homestead  and  buildings  thereon,  to  have 
and  to  hold  equally,  on  the  lower  side  of  the 
road,"  should  be  construed  to  designate  the 
boundailes  of  the  land,  not  to  indicate  the 
quality  of  the  estate  given.  Fearing  v. 
Swift,  97  Mass.  413,  415. 

In  Comp.  Laws,  S  10,711,  providing  that, 
where  lands  on  which  improvements  are 
made  are  held  and  occupied  as  a  homestead, 
the  mechanic's  lien  provided  for  in  the  act 
shall  attach  to  the  lands  and  improvements, 
if  the  improvements  be  made  in  pursuance  of 
a  written  contract  signed  by  both  husband 
and  wife,  the  word  "homestead"  is  used  in 
its  constitutional  sense,  and  the  excess  over 
the  $1,500  exemption  provided  for  in  the 
Constitution  is  subject  to  mechanics'  liens, 
though  the  contract  for  the  improvements  is 
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not  sigDed  by  the  wife.     McAlister  t.  Des 
Rocbers  (Mich.)  93  N.  W.  887,  888. 

The  terra  "homestead,"  a8  used  in  Gen. 
Laws  1875,  c.  40,  S  2,  giving  a  surviving  hus- 
band or  wife  a  right  to  enjoy  the  homestead 
for  life,  was  not  used  as  a  convenient  designa- 
tion of  a  certain  portion  of  the  estate,  in 
which  the  survivor  was  to  take  a  freehold, 
but  eo  nomine  as  created  and  defined  in  the 
homestead  exemption  act  Eaton  v.  Robins, 
29  Minn.  827,  328,  13  N.  W.  143. 

Tbe  homestead  has  been  called  a  deter- 
minable fee,  but  as  we  have  seen  that  no 
new  estate  has  been  conferred  upon  the  own- 
er, and  no  limitation  upon  his  old  estate  im- 
posed, it  is  obvious  that  it  would  be  more 
correct  to  say  that  there  is  conferred  upon 
him  a  determinable  exemption  from  the  pay- 
ment of  his  debts,  in  respect  to  the  particular 
property  allotted  to  him.  Jones  v.  Brltton, 
102  N.  C.  166,  182,  9  S.  B.  554,  558,  4  L.  R. 
A.  178  (citing  Citizens'  Nat  Bank  v.  Green, 
78  N.  0.  247). 

Aotual  ocoupanoy,   residence,  and  pos- 
session. 

A  "homestead**  means  a  place  of  resi- 
dence, and  implies  occupancy  and  possession 
as  such.  Moore  v.  Smead,  62  N.  W.  426,  429, 
89  Wis.  658;  Voelz  v.  Voelz,  60  N.  W.  707, 
708,  88  Wis.  461;  Bouscher  v.  Smith,  35  N. 
W.  681,  683,  73  Iowa,  610;  Upman  v.  Second 
Ward  Bank,  16  Wis.  449;  Voelz  v.  Voelz, 
60  N.  W.  707,  708,  88  Wis.  461;  Arnold  v. 
Jones,  77  Tenn.  (9  Lea)  545,  548. 

* 'Homestead**  means  the  seat  or  man- 
sion, and  embraces  the  idea  of  actual  occu- 
pancy. Turner  v.  Turner,  18  South.  210,  107 
Ala.  465,  54  Am.  St  Rep.  110. 

Visible  occupancy  of  the  premises  as  the 
bead  of  a  family,  under  a  recorded  title,  fix- 
es the  character  of  the  property  as  a  home- 
stead.   Beckmann  v.  Meyer,  75  Mo.  333,  335. 

The  word  "homestead**  Itself  means  a 
place  of  residence,  which,  again,  implies  oc- 
cupancy, possession.  Therefore  it  is  held 
that,  even  in  the  absence  of  a  statute  requir- 
ing that  a  homestead  shall  be  occupied  as 
such,  occupation  and  use  for  residence  pur- 
poses are  essential  to  the  establishment  of  a 
homestead.  Upman  y.  Second  Ward  Bank, 
16  Wis.  449,  453. 

The  word  "homestead,**  in  ordinary  use, 
has  a  popular  and  well-understood  meaning, 
which  may  be  sufficiently  accurately  defined 
as  the  place  of  residence  of  the  family.  That 
Is  the  prominent  idea  connected  with  the  use 
of  the  word;  a  dwelling  house  being  Insep- 
arably associated  with  the  meaning  of  the 
word,  in  which  the  family  of  the  owner  re- 
sides, and,  connected  therewith,  a  greater  or 
less  quantity  of  land.  The  homestead  is  the 
land,  with  the  dwelling  house  thereon  and 
Its  f ppurtenances,  owned  and  occupied  by  a 


resident  of  the  state.  Actual  residence  on 
the  premises  is  necessary  to  create  a  home- 
stead. Tillotson  V.  Millard,  7  Minn.  513,  618 
(Gil.  419),  82  Am.  Dec.  112. 

A  homestead  is  the  dwelling  place  at 
which  the  family  reside,  with  the  usual  and 
necessary  appurtenances,  including  every- 
thing necessary  and  convenient  for  family 
use,  and  the  lands  used  for  the  purpose  there- 
of. The  "homestead"  means  the  home  place. 
The  place  where  the  home  Is,  and  such  is  its 
legal  acceptation.  A  homestead  necessarily 
includes  the  idea  of  residence.  The  use  is  a 
test  by  which  to  determine  whether  partic- 
ular premises  are  or  are  not  the  homestead 
of  the  owner.  Unless  the  premises  are  used 
as  a  homestead,  no  right  or  benefit  of  home- 
stead exists  therein.  Morris  v.  Brown,  48 
Pac.  750,  751,  5  Kan.  App.  102. 

A  homestead  consists  of  the  dwelling 
house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  selected 
as  provided  in  Civ.  Code,  |  1237.  To  consti- 
tute a  valid  homestead,  the  claimant  must 
actually  reside  on  the  premises  when  his  dec- 
laration is  filed.  Skinner  v.  Hall,  10  Pac. 
406,  407,  69  Cal.  195.      ^ 

Actual  occupancy,  as  distinguished  from 
mere  possession,  is  the  prominent  idea  as- 
sociated with  the  word  "homestead."  But 
the  term  "actual  occupancy**  is  not  to  be  un- 
derstood as  requiring  constant  personal  pres- 
ence, so  as  to  make  a  man's  residence  his 
prison,  or  that  a  temporary  absence,  en- 
forced by  some  casualty,  or  for  the  purposes 
of  business  or  pleasure,  would  constitute  a 
removal,  ceasing  to  occupy,  or  an  abandon- 
ment. Clark  V.  Dewey,  73  N.  W.  639,  640,  71 
Minn.  108. 

The  word  "homestead**  is  used  In  the 
law  as  meaning  the  place  of  a  debtor's  res- 
idence or  dwelling,  which  Is  thereby  exempt- 
ed from  forced  sale  on  execution.  In  its  pop- 
ular meaning,  the  word  means  the  family 
home  or  seat,  and  it  seems  that,  In  either 
sense,  one  may  have  a  homestead  without 
being  in  possession.  Byrne  v.  Hinds,  16 
Minn.  521,  524  (Gil.  469). 

As  designation  of  amount  of  land. 

The  term  "homestead**  means  land  of 
the  extent  and  value  specified  by  the  home- 
stead laws,  which  the  head  of  a  family  may 
use  and  hold  as  a  homestead  exempt  from 
execution  and  attachment.  There  is  no  dis- 
tinction between  the  homestead  estate  and 
the  fee  in  the  land,  and  statutes  relative  to 
exemptions  of  homesteads  cannot  be  con- 
strued to  mean  that  the  homesteads  cannot 
be  subjected  to  the  payment  of  debts,  but 
that  the  fee  can  be.  So  it  Is  held  that  the 
word  as  used  in  Sess.  Acts  1875,  p.  60,  |  1 
(Rev.  St  1879,  §  2693),  providing  that  on  the 
death  of  a  husband,  leaving  a  widow  and 
minor  children,  his  homestead  shall  continue 
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«?xempt  from  Ms  debts,  etc^  means  the  land 
of  the  extent  and  yalue  specified,  which  the 
head  of  a  family  might  use  and  hold  as  a 
homestead  exempt  from  execution  or  attach- 
ment, and  does  not  mean  merely  a  homestead 
estate,  as  distinguished  from  the  fee«  but 
under  the  statute  the  fee  is  exempt  Keene 
▼.  Wyatt,  63  S.  W.  lid,  120,  160  Mo.  1, 

•  The  homestead  created  by  Const  1885, 
art.  10,  §  1,  exempting  a  homestead  of  half 
an  aOre  in  a  city  or  town,  expressly  provides 
that  the  exemption  shall  not  extend  to  more 
improvements  or  buildiugs  than  the  resi- 
dence and  business  house  of  th6  owner. 
Smith  V.  Guckenheimer,  27  South.  900,  903, 
42  Fla.  1. 

Under  the  statute,  a  homestead  consists 
of  a  dwelling  house,  outbuildings,  and  the 
land  used  In  connection  therewith,  not  ex- 
ceeding $500  in  value,  used  or  kept  as  a 
homestead.  Thorp  v.  Wilbur,  44  Atl.  839, 
340,  71  Vt.  266. 

^'Homestead,"  as  used  In  the  Gonstitu- 
tlon,  means  the  dwelling  house  where  the 
family  resides,  and  the  test  of  whether  or 
not  It  Is  a  homestead  Is  use  and  quantity. 
Bebb  V.  Orowe,  18  Pac.  223,  39  Kan.  342. 

Buildlns  alone* 

There  can  be  no  homestead  right  in  a 
building  alone,  apart  from  the  land  on  which 
it  stands.  Some  estate  In  the  land  Is  essen- 
tial. Myrlck  v.  BUI,  17  N.  W.  268,  271,  3 
Dak.  284. 

Dower  diitinsnislied. 

Dower  and  homestead  rights  are  differ- 
ent In  character.  Dower  is  a  life  estate  that 
after  assignment  may  be  sold  and  conveyed 
as  other  estates.  The  homestead  is  not  such 
a  right  as  can  be  used  In  any  manner  other 
than  as  provided  by  the  constitution.  The 
grant  of  a  homestead  was  intended  to  be  In 
addition  to  the  right  of  dower.  Horton  t. 
HllUard,  24  S.  W.  242,  243,  58  Ark.  29a 

Dwellins  House  neeeiiary. 

The  homestead  must  embrace  the  house 
used  as  a  home  by  the  owner  thereof,  and. 
If  he  has  two  or  more  houses  thus  used  by 
him  at  different  places  and  times,  he  may  se- 
lect that  which  he  will  retain  as  a  home- 
stead. Code  1873,  |  1994.  The  selection  of 
a  house  not  used  as  a  home  as  a  homestead 
Is  therefore  void.  Knorr  v.  Lohr,  78  N.  W. 
904,  906,  108  Iowa,  181. 

The  homestead  must  Include  the  dwell- 
ing, and,  where  the  homestead  Is  situated 
partly  on  land  owned  by  the  husband  and 
partly  on  that  owned  by  the  wife,  the  home- 
stead must  consist  of  part  of  the  two  tracts, 
and  the  husband  cannot  claim  the  whole  of 
bis  land  as  the  homestead.  Henderson  v. 
Rainbow,  41  N.  W.  29,  76  Iowa,  320. 


'homestead  is  the  place  of  a  home  or 
house;  that  part  of  a  man's  landed  estate 
which  Is  about  and  contiguous  to  his  dwelling 
house.  A  homestead  necessarily  includes  the 
idea  of  a  house  or  mansion  house.  The  dwell- 
ing may  be  a  splendid  mansion,  a  cabin,  or 
a  tent  If  there  be  either,  it  Is  under  the 
protection  of  the  law,  but  there  must  be  a 
home  residence  before  it  and  the  land  on 
which  It  Is  situated  can  be  claimed  to  be  a 
homestead."  Williams  t.  Dorris,  31  Ark. 
466. 

A  homestead  is  defined  by  the  statutes 
to  consist  of  a  dwelling  house,  outbuildings, 
and  the  land  used  in  connection  therewith, 
not  exceeding  $500  in  value,  and  used  or  kept 
by  such  housekeeper  or  head  of  a  family  as 
a  homestead.  It  necessarily  Implies  a  house 
owned  and  used  or  kept  by  the  housekeeper 
as  a  dwelling  place  or  home  for  himself  and 
family,  with  a  prescribed  quantity  of  land,  on 
which  the  house  is  situated.  It  requires  that 
the  home  or  abode  or  residence  of  the  fam- 
ily shall  be  upon  the  land.  One,  therefore, 
cannot  have  a  homestead  in  mere  land,  nor 
in  land  with  no  buildings  but  a  bam  on  it 
Rice  T.  Rttdd,  57  Vt  6,  10. 

As  dwelllns  and  adjoiniaig  laad* 

"Homestead,"  as  used  in  Rev.  St  1849,  c 
102,  S  51,  exempting  the  homestead  of  a 
debtor  from  sale  on  execution,  means  "the 
land,  not  exceeding  the  prescribed  amount, 
upon  which  the  dwelling  house,  residence, 
habitation,  or  abode  of  the  owner  and  his 
family  are  situated,  without  regard  to  the 
precise  manner  or  style  of  the  building  there- 
on, and  is  restricted  only  by  the  amount  of 
the  land  mentioned  in  the  act,  and  not  by 
the  value  or  use  thereof,  if  it  be  used  for  a 
dwelling  house."  Phelps  v.  Rooney,  9  Wis. 
70,  83,  76  Am.  Dec.  244. 

"Homestead,"  as  used  in  Homestead  Act 
S  1  (Gould's  Dig.  c.  68,  S  29),  providing  that  a 
homestead,  to  a  certain  extent  should  be  ex- 
empt from  sale  or  execution,  means  the  place 
of  a  home  or  house;  that  part  of  a  man's 
landed  property  which  is  about  and  contigu- 
ous to  his  dwelling  house,  called  anciently  a 
"homestall"  or  "homestale."  The  homestead 
must  be  the  home,  the  place  of  residence,  of 
the  party  claiming  it  as  exempt  Tumlinson 
V.  Swinney,  22  Ark.  400,  403,  76  Am.  Dec 
432. 

"Homestead"  is  defined  to  be  the  place  of 
the  house;  the  mansion  house,  with  adjoin- 
ing land.  Worcest  Diet;  Bouv.  Law  Diet. 
It  has  received  Judicial  iaterpretation  in 
many  respects.  A  man's  homestead  must  be 
his  place  of  residence;  the  place  where  he 
lives.  PhiUeo  v.  Smalley,  23  Tex.  502.  In 
the  case  of  Franklin,  v.  Coffee,  18  Tex.  418, 
70  Am.  Dec.  292,  Chief  Justice  Wheeler,  in 
describing  what  is  not  a  homestead,  says: 
"In  this  case  there  was  no  house  or  home 
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upon  the  land.  He  bad  made  no  preparation 
and  done  no  acta  which  would  eyince  a  fixed 
Intention  and  purpose  to  select  and  appropri- 
ate the  place  as  a  home.'*  What  is  meant 
by  a  '^homestead  of  the  family/*  in  the  couiv 
try,  and  its  approximate  locality,  is  deter- 
minable by  obvious  facts,  as  a  determinate 
object,  and  not  by  the  yariable  intention  pri- 
Yately  entertained  or  openly  declared  by  the 
husband;  he  and  his  wife  residing  on  the 
land*  in  their  home,  at  the  time.  American 
Freehold  Land  Mortg.  Go.  v.  Pace,  56  S.  W. 
377,  397,  23  Tex.  Cr.  App.  222  (quoting  Hous- 
ton &  G.  N.  Ry.  Co.  T.  Winter,  44  Tex.  609, 
614). 

"Homestead,**  as  used  in  Gen.  St  1878, 
c.  68,  S  8,  exempting  a  homestead  from  for- 
ced sale,  should  be  construed  in  its  ordinary 
and  popular  sense — ^to  designate  a  dwelling 
place  used  and  occupied  as  a  home  for  its 
owner  and  his  family,  if  he  have  one.  A 
homestead  is  the  place  made  such  by  the 
choice,  residence,  use,  and  occupancy  of  the 
owner  as  a  home,  including,  as  its  necessary 
incidents,  the  dwelling  place  and  its  appur- 
tenances, and  the  land  tfiereto  belonging. 
But  these  are  not,  like  the  homestead  itself, 
the  primary  objects  of  the  exemption.  They 
are  not  covered  by  it,  because  constituent 
imrts  of  the  homestead.  They  are  necessari- 
ly included  within  it  as  such  parts.  Fergu- 
son T.  Eumler,  6  N.  W.  618,  619,  27  Minn.  156. 

Dwelllns  bouse  in  oovrse  of  erection. 

In  holding  that  the  term  ''homestead,**  in 
Rev.  Laws,  I  1894,  exempting  from  forced 
sale  the  homestead,  consisting  of  a  dwelling 
house,  outbuildings,  and  the  land  used  In 
connection  therewith,  included  land  on  which 
a  house  was  being  constructed,  the  court 
says  in  Rice  v.  Rudd,  57  Vt  6,  that  "to  con- 
stitute a  homestead,  within  the  protection  of 
the  exemption  law,  there  must  be  a  dwelling 
house  upon  the  land  owned  by  the  housekeep- 
er, or  one  in  process  of  erection,  and  actually 
used  or  set  apart  and  kept  for  a  home  and 
abiding  place  for  the  family.**  Woodbury  v. 
Warren.  81  AtL  295,  296»  67  Vt  251,  48  Am. 
St  Rep.  815. 

As  an  estate. 

A  homestead  is  not  an  estate,  but  only 
an  exemption.  It  is  a  quality  annexed  to 
land,  whereby  an  estate  is  exempt  from  sale 
under  execution  for  debt,  and  is  not  a  person- 
al trust  Thomas  v.  Fulford,  23  S.  B.  635, 
117  N.  a  667. 

Though  tlie  homestead  right  is  not  tech- 
nically an  estate  in  land,  but  only  an  inchoate 
right  thereto,  we  think,  after  the  death  of 
the  husband,  the  widow  may  be  properly  re- 
garded as  having  such  an  interest  in  the 
property  in  which  her  right  of  homestead  ex- 
ists. Andover  v.  Merrimack  County,  37  N. 
H.484. 


The  right  of  homestead  before  the  same 
is  set  out  and  assigned  is  not  such  ^u  es- 
tate in  land — such  a  subsisting  legal  right  or 
interest— as  will  bar  a  right  of  entry,  but 
only  an  inchoate  right  personal  to  the  par- 
ties in  whom  it  exists.  Tidd  v.  Quinn,  52 
N.H.84L 

In  Couch  V.  Oapltol  Building  ft  Loan 
Ass*n  (Tenn.)  64  S.  W.  340,  343,  a  homestead 
is  said  to  be  a  property  right,  but  in  no  cor- 
rect legal  sense  a  separate  property  right  of 
the  wife  when  the  husband  is  living.  It  may 
be,  in  a  sense,  a  Joint  property  right  of  the 
husband  and  wife  while  both  are  living,  and, 
being  so,  can  be  alienated  only  by  their  Joint 
consent 

The  homestead  interest  is  not  an  estate 
in  land.  It  has  been  sometimes  spoken  of, 
in  loose  and  inaccurate  speech,  as  an  estate, 
but  only  to  characterise  it  as  a  right  secur- 
ed by  law.  It  is  an  exemption  of  land  un- 
der stated  conditions.  If  the  conditions  do 
not  exist,  or,  having  once  existed,  are  at  an 
end,  the  exemption  ceases.  EUinger  v.  Thom- 
as, 67  Pac.  629,  630,  64  Kan.  180. 

Some  have  likened  the  character  of  a 
homestead,  as  an  Interest  In  land,  to  a  Joint 
tenancy.  Others  have  treated  It  as  a  life  es- 
tate, though  this  seems  to  be  only  in  states 
where  the  homestead  is  not  abandoned  prior 
to  the  acquirement  of  another,  or  is  designat- 
ed as  an  estate.  The  Interest  is  purely  stat- 
utory, nothing  like  it  being  known  at  com- 
mon law,  and  may  not  be  alienated  save  by 
the  Joint  instrument  of  husband  and  wife. 
In  Chase  v.  Abbott,  20  Iowa,  157,  the  court 
said:  '*Thls  right  of  the  wife  in  Ihe  home- 
stead is  of  a  higher  character,  and  more  in 
the  nature  of  a  vested  interest  or  title  than 
is  a  dower  right  in  the  other  real  estate  of 
the  husband.  It  is  of  such  a  vested  charac- 
ter as  clothes  her  with  a  right  to  redeem  from 
a  tax  sale."  It  is  something  more  than  a 
mere  exemption  to  the  owner,  and  more 
closely  resembles  the  life  estate  than  any  oth- 
er; differing  therefrom  in  the  manner  of  ac- 
quiring an  alienation,  and  possessing  some 
of  the  characteristics  of  a  Joint  tenancy. 
Sayers  v.  Chllders,  84  N.  W.  938,  939,  112 
Iowa,  677. 

A  homestead  right,  while  perhaps  not  a 
new  estate  lying  in  grant  or  transferable 
by  a  conveyance,  partook  of  the  interest  or 
right  in  a  home,  indeterminate  in  its  dura- 
tion, which  might  continue  during  the  life  of 
the  owner  and  his  wife,  and  perhaps  the 
minority  of  the  children.  In  its  inception,  a 
homestead  is  a  parcel  of  land  on  which  the 
family  resides,  and  which  is  to  them  a  home. 
It  is  constituted  by  the  two  acts  of  selection 
and  residence  In  compliance  with  the  terms 
of  the  law  conferring  it  Galligher  v.  Smiley, 
44  N.  W.  187,  188,  28  Neb.  189,  26  Am.  St 
Rep.  319. 
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Am  the  ezemption  risbt. 

Within  the  statute  exempting  a  home- 
stead, a^d  proyiding  that  the  husband  and 
wife  shall  be  deemed  to  hold  such  home- 
stead as  Joint  tenants,  the  word  "home- 
stead" may  be  defined  as  meaning  not  only 
the  real  estate  occupied  as  the  home,  but  al- 
so the  right  to  have  It  exempted  from  levy 
and  forced  sale,  and  the  right  of  survivorship 
which  adheres  to  Joint  tenancy  would  at- 
tack to  the  right  to  have  the  homestead  ex- 
empted from  sale.  Roberts  v.  Greer,  40  Pac. 
^  7,  22  Nev.  318,  58  Am.  St  Rep.  75& 

As  freehold. 

See  "Freehold.** 

Garden. 

See  "Garden." 

Xntent  ai  KOTeniins* 

Actual  occupancy  and  use  of  the  prop- 
erty as  a  homestead,  or  a  present  intention 
to  so  use  It,  coupled  with  some  act  indicating 
such  Intention,  will  constitute  the  property 
a  homestead.  Wilkerson  v.  Jones  (Tex.)  40 
S.  W.  1046,  1047. 

Present  intention  of  occupancy  as  a 
homestead,  with  present  action  to  carry  the 
Intention  into  effect,  constitutes  a  homestead 
in  law.  Mills  v.  Hobbs,  42  N.  W.  1084,  1085, 
76  Mich.  122. 

A  homestead  may  be  created  by  inten- 
tion prior  to  actual  occupancy,  when  It  ap- 
pears that  the  owner  is  entitled  to  the  ex- 
emption as  the  head  of  a  family,  and  that 
this  intention  has  been  manifested  by  such 
acts  as  amount  to  reasonably  sufficient  notice 
of  that  Intention ;  the  purpose  of  the  law  be- 
ing to  require  such  open  evidence  of  this  in- 
tention as  will  prevent  the  use  of  this  right 
as  a  shield  for  fraud.  Wolf  v.  Butler,  28  S. 
W.  61,  8  Tex.  Civ.  App.  468.  In  Cameron  v. 
Gebhard,  85  Tex.  610,  22  S.  W.  1033,  34  Am. 
St  Rep.  832,  it  is  said:  "The  Intention  thus 
to  appropriate  the  property  should  not  only 
be  found  in  the  mind  of  the  party,  but  should 
be  evidenced  by  some  unmistakable  acts 
showing  an  intention  to  carry  out  such  de- 
sign, or  some  sufficient  reason  should  be  given 
why  this  Intention  was  not  demonstrated  by 
such  acts."  In  the  same  case  this  general 
rule  is  announced :  "From  the  decisions  It  is 
apparent  that  intention  Is  almost  the  only 
thing  that  may  not  be  dispensed  with  in  some 
state  of  case,  and  it  follows  that  this  inten- 
tion in  good  faith  to  occupy  is  the  prime  fac- 
tor In  securing  the  exemption.  Preparation 
♦  ♦  ♦  is  but  the  corroborating  witness  to 
the  declaration  of  Intention,  the  safeguard 
against  fraud,  and  an  assurance  of  the  bona 
fides  of  the  declared  intention  of  the  party." 
Justice  Brown,  in  the  same  opinion,  says  fur- 
ther :    "But  the  placing  upon  the  premises  of 


unhewn  logs,  for  the  purpose  of  erecting 
thereon  the  humblest  cabin,  with  a  bona  fide 
intention  to  occupy  as  soon  as  tlie  cabin  can 
be  built,  secures  the  right"  Foley  t.  Holt- 
kamp  (Tex.)  66  S.  W.  d81,  882. 

Land  never  aotnally  oeevyledL 

The  term  "homestead,**  in  legal  parlance, 
possesses  the  quality  of  inalienability  for  the 
debts  of  the  Judgment  debtor,  if  he  be  the 
head  of  a  family,  and  at  the  same  time  con- 
veys the  idea  of  a  home  place.  The  mean- 
ing of  the  word  "homestead,**  as  used  In 
Gomp.  Laws  1880,  S  3429,  subd.  11,  providing 
that,  if  the  debtor  be  the  head  of  a  family, 
there  shall  be  a  further  exemption  of  the 
homestead,  consisting  of  lands,  together  with 
the  appurtenances  and  Improvements  there- 
on, not  exceeding  In  value  a  certain  suiii,  evi- 
dently Includes,  not  only  tne  land  whereon 
the  family  of  a  Judgment  debtor  resides,  but 
also  any  of  his  land  of  the  limited  value 
which  he  may  have  selected  or  may  select  for 
a  home,  although  it  may  never  have  been 
actually  occupied  as  the  owner's  place  of  res- 
idence. The  Idea  of  a  family  residence  seems 
to  pervade  the  fentire  statute,  so  that  the 
Judgment  debtor  cannot  claim  land  removed 
from  and  in  no  way  connected  with  the  place 
where  he  resides.  The  real  purpose  of  the 
statute  was  the  preservation  of  the  family 
'  home.  Gammett  v.  Storrs,  48  Pac.  642,  643, 
15  Utah,  336. 

As  used  in  Code  Civ.  Proc  S  1465,  pro- 
viding that  if  no  homestead  has  been  select- 
ed, designated,  and  recorded  during  the  life- 
time of  the  deceased,  the  court  must  select, 
designate,  set  apart,  and  cause  to  be  record- 
ed a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children  out 
of  the  common  property,  of,  If  there  be  no 
common  property,  then  out  of  the  real  estate 
belonging  to  the  deceased,  does  not  require 
that  the  property  set  apart  be  actually  oc- 
cupied at  the  time  when  the  order  is  made, 
but  it  must  be  property  which  could  have 
been  selected  as  a  homestead  during  the  con- 
tinuance of  the  marriage.  In  re  Estate  of 
Noah,  15  Pac.  290,  291,  78  Gal.  690,  2  Am.  St 
Rep.  834. 

Land  which  a  householder  merely  In- 
tends to  occupy  as  a  homestead,  but  which  is 
in  fact  never  so  occupied  by  him,  cannot  be 
exempted  as  a  homestead.  Levy  v.  Rubarts, 
17  Ky.  Law  Rep.  1870,  34  S.  W.  107a 

Tenainated  lij  lease. 

Homestead  does  not  Include  leased  prop- 
erty.   Hoitt  V.  Webb,  36  Ni  H.  158,  165,  166. 

If  the  owner  of  a  homestead  transfers 
his  possession  to  a  tenant,  disabling  him  for 
a  term  from  returning  and  assuming  posses- 
sion at  pleasure,  and  acquires  a  home  else* 
where,  the  right  of  homestead  ceases.  Boyle 
V.  Shulman,  59  Ala.  566,  568. 
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A  homestead  necessarily  includes  the 
Idea  of  a  residence,  the  place  where  the 
owner  llTes.  Thus  the  question  whether  the 
property  is  a  homestead  does  not  depend 
upon  its  situation,  external  appearance,  or 
internal  arrangement,  but  upon  the  fact  that 
it  is  really  and  truly  occupied  as  a  home  for 
the  family ;  and  under  this  theory  it  is  held 
that  a  house  rented  out  by  a  debtor  is  not 
exempt  as  a  homestead,  though  erected  on 
the  same  lot  on  which  the  owner's  residence 
is  located,  and  though  the  value  of  both 
tiouses  together  does  not  exceed  the  statutory 
limit    Garrison  ▼.  Penn  (Ky.)  66  S.  W.  14,  15. 

Iilf  e  estate  implied. 

In  a  will  providing  that  certain  lands 
shall  be  divided  equally  between  the  heirs  of 
two  sons,  80  as  to  give  each  one  the  home- 
stead he  now  occupies,  the  word  "homestead" 
will  not  be  construed  in  its  technical  sense, 
but  in  the  sense  of  a  home  for  life,  thus  im- 
plying a  gift  of  a  life  estate  in  such  prem- 
ises. Arrants  ▼.  Crumley  (Tenn.)  48  S.  W. 
842,848. 

More  tliaa  one  bouse. 

When  selected,  as  provided  by  Code,  | 
1237,  the  homestead  would  include  the  whole 
of  the  lot  which  wai.  so  selected,  even  though 
a  second  house  was  subsequently  erected  on 
the  same  provided  it  did  not  increas'^  the 
value  of  tha  entire  property  beyond  the 
amount  allowed  tt  b*^  exempted  as  a  home- 
stead. Lubbock  V.  McMann,  2?  Pac  1140, 
1147,  82  Cai  22c  16  Am   St  Rep  108. 

Within  th'^  meaning  of  Code,  S  1287,  a 
homestead  includes  only  the  land  actually 
used  and  appropriated  as  the  home  of  a  fam- 
ily. Hence  It  would  not  include  the  whole  of 
a  lot  on  which  there  were  two  houses,  sepa- 
rated by  a  fence,  one  of  which  only  was  oc- 
cupied by  the  claimant;  the  other  having 
been  rented  for  several  years.  It  is  the  prin- 
cipal use  to  which  property  is  put,  and  not 
the  quantity,  which  furnishes  the  test  in  de- 
termining the  question  whether  or  not  prop- 
erty is  subject  to  exemption  as  a  homestead. 
Maloney  v.  Hefer,  17  Pac.  589,  640,  75  Cal. 
422,  7  Am.  St  Rep.  180. 

Nonoomtisiiams  lamd. 

A  homestead  consists  of  a  dwelling  house 
in  which  the  claimant  resides  and  the  land 
on  which  the  same  is  situated.  It  may  con- 
sist of  two  or  more  separate  parcels  in  some 
instances,  but  these  parts  or  parcels  must  be 
BO  near  together  that  they  can  be  occupied 
and  used  for  the  purpose  of  a  homestead.  In 
re  Armstrong's  Estate,  22  Pac.  79,  80,  80  Cal. 
71. 

"Homestead,"  as  used  In  Const.  1874,  art 
9,  I  384,  providing  that  a  homestead,  outside 
of  a  citr>  town,  or  village,  owned  and  occu- 
pied as  a  residence,  should  consist  of  not  ex- 
ceeding 100  acres  of  land,  with  the  improve- 


ments thereon,  cannot  be  construed  to  include 
land  a  mile  away  from  that  on  which  the 
dwelling  is  situated,  though  used  in  connec- 
tion with  the  homestead  for  supplying  wood 
to  the  owner's  house.  McCrosky  v.  Walker, 
18  S.  W.  169.  55  Ark.  808. 

"Homestead,"  as  used  in  the  Constitu- 
tion and  in  Act  1866,  exempting  the  homestead 
from  forced  sale,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling  house  there- 
on and  its  appurtenances,  not  exceeding  a 
certain  sum,  should  be  construed  in  its  ordi- 
nary or  popular  sense ;  or,  in  other  words,  its 
legal  sense  is  also  its  popular  sense.  It  rep- 
resents the  dwelling  house  at  which  the 
family  resides,  with  the  usual  and  customary 
appurtenances,  including  outbuildings  of  ev- 
ery kind  necessary  or  convenient  for  family 
use,  and  lands  used  for  the  purposes  there- 
of. If  situated  in  the  country,  it  may  in- 
clude a  garden  or  farm;  if  situated  in  a 
city  or  town,  it  may  include  one  or  more 
lots  or  one  or  more  blocks.  In  either  case 
it  is  unlimited  by  extent  merely,  and  need  not 
be  in  a  compact  body;  on  the  contrary,  it 
may  be  intersected  by  highways,  streets,  or 
alleys.  Neither  is  it  circumscribed  by  fences 
merely.  In  respect  to  quantity,  by  itself 
considered.  It  is  unlimited,  whether  in  town 
or  country.  In  short,  the  only  tests  are  use 
and  value  The  former  is  both  abstract  and 
statutory;  the  latter,  statutory  only.  What 
ever  is  used,  being  either  necessary  or  con- 
venient as  a  place  of  residence  for  the  fam- 
ily as  contradistinguished  from  a  place  of 
business,  constitutes  the  homestead,  subject 
to  the  statutory  limit  as  to  value.  If,  bow- 
ever,  it  is  also  qsed  as  a  place  of  business 
by  the  family,  which  frequently  happens,  it 
may  not  therefore  cease  to  be  a  homestead, 
if  it  would  be  necessary  or  convenient  for 
the  family  use,  independent  of  the  business. 
If  what  is  actually  used  as  a  homestead  is 
of  greater  value  than  $5,000,  the  excess  is 
not  homestead  under  the  statute,  though  so 
in  fact.  The  homestead  for  which  the  stat- 
ute provides  is  not  one  in  name  merely,  but 
one  in  fact.  Gregg  v.  Bostwick,  33  Cal.  220, 
227,  91  Am.  Dec.  637. 

The  Constitution  protects  to  the  family 
in  a  city,  town,  or  village  a  homestead  con- 
sisting of  a  **lot  or  lots,"  etc.,  provided  that 
the  same  shall  be  used  for  the  purpose  of 
a  home  or  as  a  place  to  exercise  the  calling 
or  business  of  the  head  of  a  family.  Under 
this  provision  the  place  of  the  home  of  the 
family,  as  well  as  the  place  of  the  business 
of  the  head  of  the  family,  although  not  on 
contiguous  lots,  is  protected  from  forced  sale 
so  long  as  used  for  the  purposes  contem- 
plated by  the  Constitution.  Shryock  v.  Lati- 
mer, 57  Tex.  674,  677  (citing  Miller  v.  Menke, 
56  Tex.  539). 

A  homestead  in  a  dty,  town,  or  village 
may  consist  of  one  or  more  lots,  but  there 
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Is  nothing  in  the  Constitation  or  laws  that 
forces  the  homestead  character  or  quality 
upon  a  lot  or  lots  adjoining  the  one  on 
which  the  residence  Is  situated.  Whether 
such  lot  or  lots  are  a  part  of  the  homestead 
is  a  question  of  fact  Andrews  y.  Haga- 
don.  54  Tex.  671,  575. 

Under  Const  1876,  art  16,  S  51,  provid- 
ing that  the  homestead  in  a  city  shall  con- 
sist of  a  lot  or  lots,  not  exceeding  $5,000 
in  value,  provided  the  same  was  used  for 
purposes  of  a  home,  a  lot  used  by  the  owner 
for  raising  garden  vegetables  and  fruits  for 
the  exclusive  use  of  his  family  is  part  of 
the  homestead,  though  located  in  a  different 
part  of  the  city  from  the  owner's  residence 
lot  Anderson  v.  Sessions,  51  S.  W.  874,  875, 
93  Tex.  279,  77  Am.  St  Rep.  873. 

A  small  piece  of  land  on  which  hay  ia 
cut  for  a  cow,  kept  at  the  house  where  a 
man  lives,  may  be  regarded  as  a  part  of  his 
homestead,  though  the  land  is  separate  from 
the  house,  and  a  mile  distant,  providing  that 
the  house  and  the  land  together  do  not  ex- 
ceed $500  in  value,  and  the  land  is  used  in 
connection  with  the  house  to  furnish  neces- 
sary feed  for  the  cow.  Buxton  v.  Dearborn, 
46  N.  H.  43,  44. 

The  chief  characteristic  or  attribute  of 
a  homestead  is  what  the  word  itself  im- 
plies. It  is  land  where  is  situate  the  dwell- 
ing of  the  family.  In  this  connection  the 
court  observes:  "We  do  not  ordinarily  give 
the  name  'homestead'  to  several  distinct 
and  separate  tracts  of  land,  although  the 
dwelling  house  may  be  situated  on  one  of 
them,  and  they  may  be  owned  and  cultivat- 
ed by  the  same  person.  We  do  not  speak 
of  a  homestead  in  this  sense.  We  rather 
mean  land  upon  which  the  dwelling  is  sit- 
uated and  the  adjoining  premises,  in  a  rea- 
sonably compact  form.'*  So  it  is  held  that, 
under  a  statute  giving  a  homestead  exemp- 
tion of  40  acres  of  land,  the  homestead  can- 
not consist  of  two  or  more  disconnected 
tracts,  containing  in  the  aggregate  but  40 
acres,  although  the  ownership  of  one  of 
them  may  be  convenient  for  the  procure- 
ment of  articles,  such  as  fuel  and  timber, 
essential  to  the  enjoyment  of  the  other, 
upon  which  the  dwelling  is  situated.  It  is 
said,  however,  that  the  homestead  may  con- 
sist of  two  or  more  adjoining  lots,  which 
must  constitute  but  one  tract  or  body  in 
a  compact  form,  and  the  fact  that  the  tract 
claimed  as  a  homestead  is  divided  into  sep- 
arate lots  by  a  stream  of  water,  a  highway, 
or  a  railroad  track  will  not  defeat  the  claim 
of  the  owner  to  bold  it  as  such,  If  it  forms 
but  one  body,  subject  to  the  easement  Bun- 
ker T.  Locke,  15  Wis.  635,  63a 

The  homestead  is  the  home  place;  the 
place  where  the  home  is;  the  house  and  ad- 
Joining  lands  where  the  head  of  the  family 
dwells;  the  land  where  is  situated  the  dwell- 


ing of  the  owner  and  his  family.  If  the 
homestead  or  place  of  residence  of  the  debt- 
or and  his  family  is  in  a  town  or  dty,  the 
claim  of  exemption  of  rural  lands  cannot  be 
allowed.  It  is  only  the  place  of  the  home 
of  the  debtor  and  the  family  that  can  be  ex- 
empt from  sales  for  debta  Oliver  v.  Snow- 
den,  18  Fla.  823,  834,  43  Am.  Rep.  338.  Thus 
the  head  of  a  family  residing  in  the  state 
was  not  entitled  to  claim  as  part  of  his 
homestead  a  detached  tract  of  land  separ- 
ated from  the  homestead  by  other  parcels 
of  land  neither  owned  nor  occupied  by  the 
owner  of  thd  homestead,  though  such  other 
tract  was  used  and  cultivated  as  a  part  of 
the  homestead,  and  both  together  did  not 
exceed  the  constitutional  limits  as  to  quan- 
tity. Brandies  v.  Perry,  22  South.  268,  270, 
39  Fla.  172,  63  Am.  St  Rep.  164. 

OatbaildiBss  and  eontisuous  land. 

The  homestead  not  only  Includes  the 
dwelling  bouse,  but  also  embraces  everjrthing 
connected  therewith  which  may  be  used  and 
is  used  for  the  more  perfect  enjoyment  of 
the  home,  such  as  outhouses  for  servants  or 
stock,  or  property,  gardens,  yards,  or  lands 
to  the  extent,  allowed  by  the  statute.  Ash- 
ton  V.  Ingle,  20  Kan.  670,  671,  27  Am.  Rep. 
197. 

The  word  ^'homestead,"  as  used  in  Gen. 
St  Minn.  p.  499  (exemption  statute),  means 
the  place  of  residence  or  dwelling  of  its 
owner.  Hence  it  is  held  that  a  person  re- 
siding upon  one  parcel  of  land  and  owning 
a  second  parcel,  upon  which  he  has  never 
dwelt  and  which  comers  upon  the  first,  but 
does  not  otherwise  adjoin  It  cannot  hold 
such  second  parcel  exempt  as  a  homestead. 
Kresin  v.  Man,  15  Minn.  116,  118  (Gil.  87, 
88). 

A  homestead  is  a  place  of  a  home;  the 
bouse  and  that  part  of  the  man's  landed 
property  which  is  about  or  contiguous  to  his 
dwelling  house.  Tumllnson  v.  Swlnney.  22 
Ark.  400,  76  Am.  Dec.  432.  Two  tracts, 
which  corner,  and  on  one  of  which  the  own- 
er has  his  home,  may  be  claimed  as  a  home- 
stead, where  together  they  do  not  exceed 
the  statutory  area  and  value,  and  the  owner 
has  no  other  land.  Clements  v.  Crawford 
County  Bank,  40  S.  W.  132,  133,  64  Ark.  7. 
62  Am.  St  Rep.  149. 

"Homestead,"  in  its  ordinary  significa- 
tion, conveys  the  idea  of  the  place  of  resi- 
dence or  dwelling  of  its  owner,  and  in  that 
sense  it  seems  to  have  been  used  in  the  act 
of  1858.  But  it  includes,  not  only  the  ground 
upon  which  the  dwelling  house  rests,  but 
more;  and  how  much  more  it  may  Include 
for  the  purposes  of  exemption  the  statute 
defines  by  providing  that  where  the  prop- 
erty -lies  within  the  limits  of  an  incorpo- 
rated city,  a  "homestead  consisting  of  a 
quantity  of  land  not  exceeding  In  amount 
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one  lot"  shall  not  be  labject  to  levy,  and 
the  owner  has  the  right  of  selection,  so 
that,  proYided  he  confines  himself  to  a  com- 
pact quantity  not  exceeding  in  amount  one 
lot  he  can  exercise  an  option  as  to  the 
shape  of  the  land  which  he  desires  to  claim 
as  his  homestead.  As  to  the  balance  beyond 
what  was  required  for  the  site  of  his  house, 
the  owner  seems  to  have  been  left  free  to 
allow  it  to  remain  unlnclosed,  unimproved, 
vacant,  and  idle,  or  td  devote  it  to  any 
use  which  he  might  choose.  Kelly  v.  Baker, 
10  Minn.  154,  156  (Gil.  124,  125). 

Thus,  where  a  man  purchased  120  acres 
of  land  and  built  a  house  upon  it,  and  from 
such  time  continuously  he  and  his  wife 
made  their  home  thereon,  such  tract  was  his 
homestead,  though  he  afterwards  purchased 
other  adjoining  tracts,  which  he  inclosed, 
cultivated,  and  used  for  pasture  in  one  body. 
Western  Mortg.  &  Inv,  Co.  v.  Burford  (U.  S.) 
67  Fed.  860.  867. 

Plaoer  olalm. 

Whatever  Is  used,  being  either  neces- 
sary or  convenient,  as  a  place  of  residence 
for  the  family,  as  contradistinguished  from 
a  place  of  business,  constitutes  the  home- 
stead, subject,  however,  to  the  statutory 
limit  as  to  value.  If,  however,  it  is  also 
used  as  a  place  of  business  by  the  family, 
which  frequently  happens,  it  may  not  there- 
fore cease  to  be  a  homestead,  if  it  be  neces- 
sary or  convenient  for  family  use,  indepen- 
dent of  the  business.  Mineral  lands  of  the 
United  States,  which  have  been  located  and 
used  chiefly  as  a  placer  mining  claim,  though 
also  used  by  the  owner  as  a  residence  for 
himself  and  family,  and  to  some  extent  for 
pasturing  stock  and  raising  vegetables,  may 
be  selected  as  a  homestead;  the  court  re- 
marking, in  answer  to  the  objection  that  a 
homestead  is  intended  to  make  a  permanent 
home  for  the  claimants,  and  that  a  placer 
mining  claim  is  taken  up  for  the  pui-pose  of 
washing  it  away,  and  thus  in  some  limited 
time  desFtroylng  the  home,  if  located  upon  it, 
that  it  l8  not  necessary  that  a  homestead 
should  be  a  permanent  home.  It  may  be 
sold  and  abandoned  by  the  claimants.  It 
only  remains  their  home  so  long  as  they 
choose  to  make  it  so.  Gaylord  v.  Place,  33 
Pac.  484,  486,  08  Gal.  472. 

Partial  usa  for  bitslness. 

A  "homestead"  being  a  place  of  the  fam- 
ily, the  place  where  the  home  is,  it  would 
seem  unreasonable  that  premises  should  be 
regarded  as  a  homestead  unless  devoted  prin- 
cipally to  such  residence  and  home.  It 
would  seem  unreasonable,  for  example,  that 
a  gas  factory  should  be  impressed  with  the 
character  of  the  homestead,  because  the  own- 
er resided  with  his  family  In  the  upper  atory 
of  the  building,  or  that  a  storeroom  should 
become  exempt  because  the  owner  occupied 


the  basement  in  the  same  way.  Where  a 
building  was  Intended  for  a  dwelling  house, 
as  well  as  a  hotel.  It  being  the  intention  of 
the  owner  in  its  construction  to  make  it  his 
residence,  and  was  occupied  by  him  and  his 
family  as  such  residence  before  it  was  ever 
used  as  a  hotel,  and  the  nature  and  extent 

'  of  the  business  did  not  interfere  with  its  gen- 

I  eral  character  as  a  dwelling  house,  the 
keeping  of  boarders  and  the  accommodation 
of  lodgers  and  travelers  not  being  Incon- 

;  slstent  with  the  main  purpose  of  taking  the 
land  and  the  erection  of  the  building  there- 

I  on,  it  constituted  a  homestead.    Ackley  v. 

1  Chamberlain,  16  Cal.  181.  183,  76  Am.  Dec. 
516;  Gregg  v.  Bostwlck,  33  Cal.  220,  227,  91 

'  Am.  Dec.  637. 

A  man's  homestead  must  be  his  place  of 
residence  or  place  where  he  lives;  the  place 
where  he  usually  sleeps  and  eats,  where  he 
surrounds  himself  with  the  ordinary  Insignia 
of  home,  and  where  he  may  enjoy  Its  immu- 
nities. It  is  not  sufficient  that  the  owner  of 
a  house  uses  one  of  the  rooms  for  ordinary 
business,  as  keeping  a  grocery,  sleeps  in  one 
of  the  other  rooms,  and  takes  his  meals  ha- 
bitually at  another  place.  Philleo  v.  Smalley, 
23  Tex.  498,  502;  Western  Mortg.  &  Inv.  Co. 
V.  Burford  (U.  S.)  67  Fed.  860,  867. 

Defendant  purchased  one-third  of  a  town 
lot,  on  which  was  a  three-story  building,  and 
conducted  therein  the  business  of  a  retail 
merchant.  Subsequently  he  purchased  the 
other  two-thirds  of  the  lot,  erected  a  dwelling 
house  thereon,  and  used  It  for  residence  pur- 
poses; the  two  parts  of  the  lot  being  sepa- 
rated by  a  fence.  Held,  that  the  one-third 
used  for  business  purposes  was  a  part  of 
the  homestead,  if  It  was  used  as  an  appur- 
tenance and  convenience  of  the  dwelling 
house;  the  court  quoting  from  Gainus  v.  Can- 
non, 42  Ark.  604,  where  it  Is  said:  "It  is  a 
strange  and  irrational  idcn,  sometimes  ad- 
vanced, that  a  man  ought  to  lose  his  home- 
stead as  soon  as  he  attempts  to  make  any 
part  of  it  helpful  In  family  expenses."  Berry 
V.  Melr.  66  S.  W.  439.  440,  70  Ark.  129. 

Where,  upon  a  lot  on  which  is  erected 
the  dwelling  of  the  owner,  which  Is  occupied 
and  used  by  him  as  a  homestead,  there  is 
erected  a  storehouse,  which  is  used  for  the 
selling  of  merchandise,  but  said  lot,  together 
with  the  dwelling  and  storehouse,  does  not 
exceed  the  statutory  value  of  a  homestead, 
and  the  store  is  used  only  secondary  to  the 
occupation  of  the  lot  as  a  homestead,  the 
erection  of  said  storehouse  does  not  prevent 
the  owner  from  claiming  said  lot  as  a  home- 
stead exemption.  Marx  v.  Threet,  30  South. 
831,  832,  131  Ala.  340. 

Residence  of  family. 

A  "homestead"  does  not  exist  until  actual 
residence  on  the  premises  by  the  family  of 
a  married  man.    His  residence  thereon  be- 
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tote  the  residence  of  his  family  does  not  cre- 
ate a  homestead.  Gary  v.  Tlce,  6  Gal. 
625,  630. 

In  Hoitt  y.  Webb,  36  N.  H.  166,  home- 
stead Is  defined  as  '*the  home;  the  house  and 
attached  land  where  the  head  of  the  family 
dwells.**  Blackstone  defines  It  as  "the  fixed 
residence  oi  the  head  of  the  family,  with  the 
lands  and  buildings  surrounding  the  main 
house.**  The  obyious  intent  of  the  homestead 
act  is  to  secure  to  every  householder  or 
head  of  a  family  a  home,  where  the  family 
may  be  sheltered  and  live  beyond  the  result 
of  those  financial  misfortunes  which  even  the 
most  prudent  and  sagacious  cannot  always 
avoid.  Thus  the  word  itself  indicates  that 
there  must  be  a  family.  McGanna  v.  Ander- 
son, 71  N.  W.  769,  770,  6  N.  D.  482. 

The  owner  of  land,  on  which  be  lives 
with  his  family,  does  not  lose  his  homestead 
therein  by  the  fact  that  his  wife  has  obtain- 
ed a  divorce  from  him,  and  has  been  awarded 
the  custody  of  the  children,  where  he  contin- 
ues to  live  on  the  land,  and  is  not  expressly 
relieved  by  the  decree  of  divorce  from  the 
duty  of  supporting  his  children.  Biffle  v. 
Pullman.  21  S.  W.  450,  451,  114  Mo.  50. 

A  homestead  is  the  land  upon  which  is 
situated  the  dwelling  house,  residence,  or 
abode  of  the  owner,  and  where  such  owner 
resides  with  his  family.  The  chief  charac- 
teristic or  attribute  of  homestead  is  what 
the  word  itself  implies:  that  it  is  the  land 
where  is  situated  the  dwelling  of  the  owner 
and  family.  Under  a  statute  exempting  a 
debtor's  homestead  from  execution,  It  is  only 
the  actual  home  which  is  exempt,  so  that  a 
person  cannot  have  two  homes  at  the  same 
time,  and  such  a  removal  as  gains  a  new 
home  is  an  abandonment  of  the  old.  Jarvais 
V.  Moe,  38  Wis.  440,  444,  446. 

The  homestead  means  the  home  place, 
the  place  where  the  house  is.  It  is  the  home 
or  house  and  the  adjoining  land  where  the 
head  of  the  family  dwells.  It  does  not  ex- 
tend to  other  tenements,  lots,  or  farms  that 
are  not  occupied  personally  by  the  owner 
and  his  family;  nor  does  It  necessarily  In- 
clude all  those  parcels  of  land  which  may  ad- 
join the  tract  on  which  the  house  stands. 
Hoitt  V.  Webb,  36  N.  H.  158,  166,  166  (citing 
Woodman  v.  Lane,  7  N.  H.  241,  245). 

A  homestead  necessarily  includes  the 
idea  of  residence.  An  ofllce,  used  only  as  a 
law  ofllce  by  a  single  man,  is  not  within  the 
meaning  of  the  law  in  any  Just  sense  of  the 
term  "homestead,**  though  a  law  office  may 
be  connected  with  and  used  as  a  part  of  a 
dwelling  house,  and  thus  by  its  use  be 
brought  within  the  homestead  exemption. 
Stanley  v.  Greenwood,  24  Tex.  224,  225,  76 
Am.  Dec.  106. 

A  homestead  may  be  described  as  a 
mansion  house,  with  adjoining  land,  the  place 


of  residence,  the  place  where  a  man  lives. 
Under  the  Texas  homestead  law  it  is  pro 
vided  that  the  homestead  shall  consist  of 
not  more  than  200  acres  of  land,  which  may 
be  in  one  or  more  portions,  with  improve- 
ments thereon.  Watkins  v.  Little  (U-  S.)  80 
Fed.  321.  330.  25  G.  G,  A.  438. 

Teatporary  absenoe. 

The  homestead  is  the  legal  home  and 
dwelling  place  of  a  person,  though  he  may  be 
temporarily  personally  absent  Donaldson 
V.  Lamprey,  29  Minn.  18,  21,  11  N.  W.  119. 

The  homestead  right  is  not  lost  by  a 
temporary  removal,  with  an  intention  to  re- 
turn and  make  the  premises  a  home  again, 
accompanied  with  an  actual  keeping  for  that 
purpose.  Keyes  v.  Bump's  Adm*r,  59  Vt.  391, 
395,  9  Atl.  598.  To  retain  the  home  there, 
and  return  to  it,  would  not  be  an  abandon- 
ment of  the  home,  or  a  relinquishment  of  the 
homestead  right  Austin  v.  Stanley,  46  N. 
H.  51,  52. 

A  homestead  is  characterized  by  actual 
occupation  as  a  dwelling  place,  as  a  home. 
A  temporary  absence  from  It,  the  character 
of  a  homestead  having  been  impressed  by  a 
prior  occupation,  with  an  intention  to  return 
and  occupy  it  as  a  homestead,  does  not  oper- 
ate as  a  waiver  or  forfeiture  of  It  A  man 
can  no  more  have  two  homes  than  he  can 
have  two  domiciles  at  the  same  time.  Dur- 
ing his  absence  temporarily,  occupation  may 
remain  with  his  servants  or  agents.  Boyle 
V.  Shulman,  59  Ala.  566,  569. 

HOMESTEAD  ENTRY. 

As  color  of  title,  see  "Golor  of  Title." 

A  homestead  entry  is  the  initial  step 
taken  in  the  land  office  toward  acquiring 
ownership  under  the  homestead  law,  and 
precedes  the  performance  on  the  part  of  a 
homestead  claimant  of  the  conditions  of  resi- 
dence upon  and  improvement  of  land  which 
constitute  the  real  consideration  for  the 
transfer  of  the  title,  and  which  are  condi- 
tions precedent  to  the  vesting  of  title  In  the 
homestead  settler.  McGune  v.  Essig  (U.  S.) 
118  Fed.  273,  277. 

The  expression  "homestead  entry**  has 
an  accepted  and  well-recognized  signification 
in  the  acts  of  Gongress,  in  the  decision  of  the 
courts,  and  in  common  parlance.  It  is  an 
entry  under  the  provisions  of  the  act  of  Gon- 
gress entitled  **An  act  to  secure  homesteads 
to  actual  settlers  upon  the  public  domain," 
approved  May  20,  1862  (12  Stat  392,  c  75). 
and  the  various  amendments  and  additions 
thereto.  Rev.  St  p.  419,  c.  5  [U.  S.  Gomp. 
St  1901,  p.  13861.  Hartman  v.  Warren.  76 
Fed.  157,  161,  22  G.  G.  A.  30. 

Under  the  homestead  law  three  things 
are  needed  to  be  done  in  order  to  constitute 
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an  entry  on  public  land:  First,  the  appli- 
cant must  make  affidavit  setting  forth  the 
facts  which  entitle  him  to  make  such  entry; 
second,  he  must  make  a  formal  application; 
and,  third,  he  must  make  payment  of  the 
money  required.  When  these  three  requi- 
sites are  complied  with,  and  the  certificate 
of  entry  is  executed  and  delivered  to  him, 
the  entry  is  made;  the  land  is  entered.  If 
either  one  of  these  three  integral  parts  of  an 
entry  is  defective — ^that  is,  if  the  affidavit  is 
insufficient  In  its  showing,  or  if  the  applica- 
tion itself  is  informal,  or  if  the  payment  is 
not  made  in  actual  cash — ^the  register  and  re- 
ceiver are  justified  in  rejecting  the  applica- 
tion. Hastings  &  D.  R.  Go.  v.  Whitney,  10 
Sup.  Ct  112,  114,  132  U.  S.  357,  33  L.  Ed. 
363.  But  the  word  **entry,"  as  used  in  an 
Indictment  for  making  false,  feigned,  illegal, 
and  fictitious  entries  under  the  homestead 
laws  of  the  United  States,  cannot  be  limited 
to  its  technical  meaning,  but  will  be  under- 
stood in  its  popular  use,  and  in  such  use  it  is 
common  to  speak  of  an  entry  of  and  under 
the  homestead  law,  meaning  thereby  not 
merely  a  preliminary  appli'*ation,  but  the 
proceedings  as  a  whole — the  complete  trans- 
fer of  title.  Dealy  v.  United  States,  14  Sup. 
Ct  680,  682,  152  U.  S.  539,  38  L.  Ed.  545. 

It  is  common  to  speak  of  an  entry  of 
land  under  the  homestead  law,  meaning 
thereby,  not  a  mere  preliminary  application, 
but  the  proceedings  as  a  whole,  a  complete 
transfer  of  title ;  and  it  is  so  used  in  an  in- 
dictment under  Rev.  St.  S  5440  [U.  S.  Comp. 
St  1901,  p.  3676],  charging  a  conspiracy  to 
defraud  the  United  States  of  title  to  land, 
said  land  being  land  of  the  United  States, 
•*npon  an  entry."  Dealy  v.  United  States, 
152  U.  S.  538,  544,  14  Sup.  Ct  680,  682,  88  L.  • 
Bd.  546. 

HOMESTEAD  EK TRTMAN. 

See  "Owner." 

In  an  action  relating  to  public  lands,  it 
was  contended  that  under  Act  Cong.  June 
8, 1896,  relating  to  the  confirmation  of  home- 
stead entries  prematurely  commuted,  and 
providing  that  whenever  it  shall  be  made  to 
appear  that  there  was  at  least  six  months* 
actual  residence  in  good  faith  by  the  home- 
stead entryman  prior  to  such  confirmation, 
etc,  a  six  months'  residence  was  required 
after  the  entry;  the  argument  being  that 
residence  by  an  entryman  can  only  exist 
after  entry,  as  before  that  a  claimant  is  not 
an  entryman.  It  was  held,  however,  that 
the  word  "entryman"  may  quite  as  natural- 
ly have  been  used  merely  to  describe  such 
person  as  was  entitled  to  the  benefit  under 
the  act,  and  that  to  be  entitled  to  confirma- 
tion thereunder  one  must  have  been  a  home- 
stead entryman;  that  the  requirement  was 
simply  that  there  should  have  been  six 
months'  actual  residence  by  the  person  who 


at  the  time  of  the  confirmation  was  the 
homestead  entryman.  McCord  v.  Hill,  87  N. 
W.  481,  483,  111  Wis.  489. 

HOMESTEAD  ESTATE. 

The  term  "homestead  estate,"  as  used  In 
the  chapter  relating  to  homesteads,  is  con- 
strued to  mean  the  right  to  the  possession, 
use,  control,  income,  and  rents  of  the  real 
property  held  or  occupied  by  such  decedent 
as  a  homestead  at  death.  Rev.  Codes  N.  D. 
1899,  I  3627. 

HOMESTEAD  EXEMPTION. 

The  homestead  exemption  as  it  now  ex- 
ists Is  not  only  a  privilege  conferred,  but  un- 
der the  Constitution  it  is  an  absolute  right 
It  was  intended  to  secure  against  creditors 
a  home,  and  to  a  certain  extent  the  mean.s 
of  support  to  every  family  in  the  state. 
Eagle  V.  Smylle,  85  N.  W.  1111,  1113,  128 
Mich.  612,  86  Am.  St  Rep.  562  (citing  Riggs 
V.  Sterling,  60  Mich.  643,  27  N.  W.  705,  }.  Am. 
St  Rep.  554). 

The  homestead  exemption,  under  laws 
allowing  the  widow  and  children  to  remain 
in  possession  of  the  homestead  until  final  dis- 
tribution of  the  estate,  is  not  strictly  an  es- 
tate or  property  passing  to  those  who  are 
under  the  law  entitled  to  enjoy  it,  but  rather 
a  protection  to  them  in  Its  enjoyment  against 
the  demand  of  creditors.  As  the  creditors 
could  not  enforce  their  demands  out  of  the 
property  constituting  the  homestead  during 
the  life  of  the  debtor,  so  neither  they  nor 
the  creditors  of  any  member  of  the  surviving 
family  can  enforce  them  after  his  death,  so 
long  as  there  is  a  widow  or  child  remaining 
in  possession  and  occupying  it  as  a  home- 
stead. The  homestead  right  under  such  stat- 
ute does  not  attach  in  favor  of  the  widow  or 
children  unless  the  estate  is  insolvent  and 
in  debt,  or  is  below  the  homestead  allowance 
in  value;  and  if  it  is  not  it  goes  to  the  heiro 
at  once  under  the  law  of  succession,  subject 
to  the  widow's  right  of  dower.  Knudsen  v 
Hannberg,  30  Pac.  749,  751,  8  Utah,  203. 

HOMESTEAD  FARM. 

The  word  "homestead**  seems  to  be  ap 
abbreviation  of  homesteading  or  home  build^ 
ings,  and  by  its  force  includes  no  more  thar 
the  actual  buildings  and  so  much  land  imme 
dlately  contiguous  thereto  as  is  necessary  to 
make  a  home.  Bouv.  Law  Diet;  Webst. 
Diet.  Where  used  to  express  more  land 
than  this,  it  is  usual  to  add  "farm,**  and  say 
"homestead  farm."  Lord  t.  Slmonson  (N.  J.) 
42  Atl.  741,  742. 

The  words  "homestead  farm"  have  not 
acquired  a  definite  signification  In  the  law. 
They  may  have  a  broader  signification  than 
homestead.    It  does  not  necessarily  consist 
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of  a  dwelling  haase  and  land  actually  con- 
tlgnouB  to  It  The  land  may  be  detached, 
and  yet  be  so  intimately  connected  with  the 
dwelling  as  In  effect  to  constitute  a  part  of  it. 
Taylor  y.  Mixter,  28  Mass.  ai  Pick.)  341,  347. 

"Homestead  farm/*  as  used  in  a  mort- 
gage describing  the  mortgaged  premises  as 
the  "homestead  farm"  of  the  mortgagor,  will 
not  be  construed  to  include  the  entire  home 
place  of  the  mortgagor,  when  the  words 
"homestead  farm**  are  restricted  by  an  ad- 
ditional description  showing  that  certain 
lands  were  all  that  were  intended  to  be  in- 
cluded therein.  Woodman  y.  Lane,  7  N.  H. 
241,  244. 

HOMSTEAir  TILnXO. 

A  homestead  filing  is  a  certificate  which 
on  its  face  does  not  purport  to  give  title,  but 
is  an  Instrument  given  to  designate  the  per- 
son who  has  claim,  or  who  is  granted  the 
right,  to  the  use  and  occupancy  of  a  tract  of 
public  land.  The  government  merely  parts 
with  the  possession  of  the  land,  and  not  the 
title.  It  does  not  convey  color  of  title,  and 
was  not  so  intended.  Woodruff  t,  Wallace, 
41  Pac.  357.  363,  3  Okl.  355. 

HOMESTEAD  LAW. 

The  homestead  law  was  called  by  the 
Supreme  Court  of  California  "a  beneficent 
provision  for  the  protection  and  maintenance 
of  the  wife  and  children  against  the  neglect 
and  improvidence  of  the  father  and  hus- 
band." Hughes  T.  Hodges,  102  N.  O.  236, 
241,  9  S.  E.  437,  43a 

Homestead  laws  are  enacted  as  a  matter 
of  public  policy,  in  the  interest  of  humanity, 
that,  though  a  citizen  may  be  overtaken  by 
reverse  of  fortune,  he  and  those  of  his  house- 
hold shall  not  be  homeless,  without  shelter, 
raiment,  and  food.  The  state  is  concerned 
that  the  citizens  shall  not  be  devested  of 
means  of  support  and  reduced  to  pauperism. 
The  policy  of  the  law  is  that  families  shall 
not  be  deprived  of  shelter  and  reasonable 
comforts.  Richardson  v.  Woodward  (U.  S.) 
104  Fed.  873,  875,  44  C.  0.  A.  235. 

HOMESTEAD  RIGHT. 

The  right  of  homestead  is  a  quality  an- 
nexed to  land  whereby  an  estate  is  exempt 
from  sale  under  execution  for  a  debt.  Little- 
John  v.  Egerton,  77  N.  C.  370,  384. 

The  homestead  right  is  a  purely  personal 
one,  which  the  owner  may  at  any  time  waive 
or  renounce.  Gilbert  v.  Provident  Life  & 
Trust  Co.,  95  N.  W.  488,  489,  1  Neb.  (Unof.) 
282  (citing  Rector  t.  Rotton,  3  Neb.  171). 

The  homestead  right  is  merely  an  incho- 
ate right,  which  is  not  assignable  until  the 


homestead  is  set  out  and  assigned  in  wpedAc 
property.  It  then  becomes  a  vested  estate. 
Lake  v.  Page,  1  Ati.  113,  114,  63  N.  H.  31& 

The  homestead  right  of  a  husband  in  the 
estate  of  his  wife  is  an  intangible,  inchoate, 
and  conditional  interest,  and  nothing  more 
than  expectancy,  and  does  not  come  within 
statutory  or  common-law  definition  of  a  free- 
hold. Hamilton  v.  Village  of  Detroit,  88  N. 
W.  419,  421,  '85  Minn.  83. 

A  homestead  right  is  such  a  freehold  es- 
tate as  will  avail  the  tenant  in  defense  to 
a  right  of  entry.  Swan  v.  Stephens,  99  Mass. 
7,  10. 

The  homestead  right,  created  by  the  Illi- 
nois statutes  in  favor  of  the  wife,  is  the  right 
to  live  upon,  occupy,  and  enjoy  the  premises 
as  a  home,  and  is  paramount  to  any  title  or 
interest  a  husband  can  transfer  to  a  purchas- 
er. Brooks  V.  Hotchkiss,  4  111.  App.  (4 
Bradw.)  175,  177. 

The  homestead  right  of  a  widow  Is  no 
more  than  a  conditional  life  estate,  a  mere 
right  of  occupancy.  In  Norris  v.  Moulton,  34 
N.  H.  392,  397,  it  is  described  as  "a  right  to 
use  and  occupy  for  life.'*  Cross  v.  Weare,  62 
N.  H.  125,  126. 

-  The  homestead  right  is  not  a  fee-simple 
right,  but  a  right  of  occupancy  for  life.  It 
exists  in  equitable  estates,  as  well  as  legal 
estates;  but  in  the  former  the  right  is  sub- 
ject to  liens  acquired  before  the  homestead 
was  established.  Fauver  t.  Fleenor,  81  Tenn. 
(13  Lea)  622,  625. 

The  homestead  right  is  an  inchoate  one, 
not  assignable  until  the  homestead  is  set  out 
and  assigned  in  specific  property,  when  it 
becomes  a  vested  estate.  It  is  said  to  bear 
analogy  to  the  right  of  dower,  which  may  be 
released  in  the  lifetime  of  the  husband,  but 
cannot  be  set  out  or  assigned  before  his 
death.  A  debtor  is  not  entitled  to  the  home- 
stead exemption  in  property  which  he  and 
his  wife,  subsequent  to  an  attachment,  but 
prior  to  the  execution,  have  conveyed  by  deed 
in  common  form,  with  release  of  dower  and 
homestead,  and  moved  off  the  premises.  Be- 
laud V.  Goss,  44  Ati.  387,  68  N.  H.  257. 

The  homestead  right  of  the  wife  in  the 
homestead  occupied  by  herself  and  husband 
is  a  special  and  particular  interest  in  real 
estate  created  by  statute.  Under  the  laws  of 
Nebraska  the  wife  succeeds  to  an  estate  for 
life  in  the  homestead  of  her  deceased  hus- 
band, and  she  has  a  freehold  estate  there- 
in;  but  this  interest  does  not  constitute  her 
an  owner  of  real  property  within  the  pro- 
visions of  the  statute  limiting  the  qualifica- 
tions of  voters  of  a  school  district  to  per- 
sons who  have  resided  in  the  district  40  days 
and  who  own  real  property  in  the  district 
McLain  t.  Maricle,  83  N.  W.  85.  86^  60  Neb. 
353. 
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The  taomesteild  right  is  the  right  to  hold 
and  use  the  land  free  from  execution  for  debt 
In  other  words,  the  homestead  is  the  land  it- 
self, the  homestead  right  is  the  right  of  the 
owner  to  hold  the  land  exempt  from  execu- 
tion, while  the  homestead  exemption  is  a 
quality  attached  to  the  land  by  virtue  of  said 
right  The  homestead  right  may  exist  as  a 
pure  abstraction,  but  there  can  be  neither 
homestead  nor  exemption  without  the  land. 
Joyner  t.  Sugg,  42  &  B.  828,  829,  131  N.  G. 
824. 

HOMBSTEAB  SCBIP. 

See    "Soldier's    Additional    Homestead 
Scrip/' 

HOMICIDAL  MANIA. 

''Homicidal  mania"  Is  a  term  sometimes 
used  to  designate  moral  insanity.  Common- 
wealth Y.  Hosier,  4  Pa.  (4  Barr)  2G4,  266. 

"We  are  obliged  by  the  force  of  authority 
to  say  to  you  tliat  there  is  such  a  disease 
known  to  the  law  as  'homicidal  insanity.' 
What  it  is,  or  in  what  it  consists,  no  lawyer 
or  Judge  has  ever  yet  been  able  to  explain 
with  precision.  Physicians,  especially  those 
haying  charge  of  the  insane,  gradually,  it 
would  seem,  com^  to  the  conclusion  that  all 
wicked  men  are  mad,  and  many  of  the  Judges 
have  so  far  fallen  into  the  same  error  as  to 
render  it  possible  for  any  man  to  escape  the 
penalty  which  the  law  affixes  to  crime.  We 
do  not  intend  to  be  understood  as  expressing 
the  opinion  that  in  some  instances  human  be- 
ings are  not  afflicted  with  a  homicidal  mania, 
but  we  do  Intend  to  say  that  a  defense  con- 
sisting exclusively  of  this  species  of  insani- 
ty has  frequently  been  made  the  means  by 
which  a  notorious  offender  has  escaped  pun- 
ishment What  then.  Is  that  form  of  dis- 
ease, denominated  'homicidal  mania,*  which 
wUl  excuse  one  for  having  committed  a  mur- 
der? Chief  Justice  Gibson  calls  it  that  un- 
seen ligament  pressing  on  the  mind,  and 
drawing  it  to  consequences  which  it  sees, 
bnt  cannot  avoid,  and  placing  it  under  a  co- 
ercion which,  while  its  results  are  clearly 
perceived,  is  incapable  of  resistance' — an  ir- 
resistible inclination  to  kill."  Commonwealth 
V.  Sayre  (Pa.)  G  Wkly.  Notes  Cas.  424,  425. 


HOMICIDE. 

See  "Excusable  Homidde**;  ''Felonious 
Homicide";  "Fleeing  Homicide";  "Jus- 
tifiable Homidde";  "Negligent  Homi- 
cide." 

Homicide  is  the  killing  of  a  human  being. 
Sanders  t.  State,  88  S.  £.  841,  842.  118  Ga. 
267.  See,  also.  Code,  |  4319;  Daly  v.  Stod- 
dard, 66  Ga.  145^  146. 


Homicide  Is  the  killing  of  any  reason- 
able creature.  State  t.  Beed,  9  N.  O.  454, 
465. 

Every  killing  by  one  man  of  another  is 
homicide.  State  v.  Peo  (Del.)  83  AU.  257, 
268,  9  Houst  488. 

Homicide  is  the  killing  of  one  human 
being  by  the  act,  procturement,  or  omission  of 
another.  Pen.  Code,  S  179;  People  v.  Hill, 
3  N.  T.  Supp.  564,  565,  49  Hun,  432;  People 
V.  Webster,  68  Hun,  11,  21,  22  N.  Y.  Supp. 
634;  People  v.  Connors,  35  N.  Y.  Supp.  472, 
475,  13  Misc.  Rep.  582.  The  human  being 
whose  life  is  destroyed,  of  course,  must  be 
living;  but  as  a  child  lives  in  its  mother's 
womb,  and  as  the  destruction  of  its  life  while 
thus  living  may  be  held  homicide,  it  Is  pro-, 
vlded  by  statute  that  "the  person  upon  whom 
the  homicide  is  alleged  to  have  been  commit- 
ted must  be  in  existence  by  actual  birth." 
This  evidently  means  a  complete  expulsion 
of  the  child  from  the  body  of  the  mother 
alive.  Being  thus  expelled  and  living,  it  is 
then,  and  not  till  then,  a  subject  of  homicide. 
Wallace  v.  State,  10  Tex.  App.  255,  270. 

Homicide  is  the  destruction  of  the  life 
of  one  human  being,  either  by  himself,  or 
by  the  act,  procurement,  or  culpable  omis- 
sion of  another.  People  t.  Vanderpool,  1 
Mich.  N.  P.  264,  269. 

Homicide^  of  course,  is  murder,  and  it  in- 
cludes all  degrees  of  murder.  Murder  can- 
not exist  without  homicide,  because  Its  defi- 
nition is  "the  killing  of  one  human  being  by 
another."  People  v.  Connors,  85  N.  Y.  Supp, 
472,  475,  13  Misc.  Rep.  582. 

« 

And.  Law  Diet,  defines  the  word  "homi- 
cide" as  a  generic  term,  embracing  every 
mode  by  which  the  life  of  one  man  is  taken 
by  the  act  of  another.  Where  a  killing  was 
admitted,  an  instruction  that  certain  state- 
ments of  defendant  might  be  considered  as 
strong  proof  against  bim  in  determining 
whether  he  committed  homicide  was  harm- 
less; the  word  "homicide"  not  necessarily  im- 
porting a  crime.  Siberry  v.  State  (Ind.)  47 
N.  E.  458,  461. 

Bvery  homicide  at  common  law  is  prima 
fade  murder,  and  the  reduction  of  it  to  a 
less  offense,  after  the  slaying  is  proved, 
generally  devolves  on  the  prisoner.  State  v. 
Anderson  (S.  G.)  1  Hill,  327,  339. 

Homicide  is  the  mere  killing  of  some  per- 
son by  another  and  does  not  of  itself  consti- 
tute murder.  It  may  be  murder,  or  man- 
slaughter, or  excusable  or  Justifiable  homi- 
cide, according  to  the  circumstances.  It  is 
not,  therefore,  the  act  which  constitutes  the 
offense  or  determines  its  character,  but  the 
quo  animo,  the  disposition  or  state  of  mind« 
with  which  the  act  Is  done.  Maher  v.  Peo- 
ple, 10  Mich.  212,  217,  81  Am.  Dec.  781. 
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Grades. 

At  common  law  but  two  grades  of  felo- 
nious homicide  existed,  murder  and  man- 
slaughter. Ck>mmonwealth  y.  Sayres  (Pa.) 
12  Phlla.  553,  555. 

Homicide  is  the  killing  of  any  human 
creature,  and  is  of  three  kinds,  justifiable,  ex- 
cusable, and  felonious.  State  v.  Lodge  (Del.) 
33  Atl.  312,  314,  9  Houst  542;  State  v.  Miller 
(Del.)  32  Ati.  137,  138,  9  Houst  564;  State 
V.  Jones  (Del.)  47  Atl.  1006,  2  PennewUl,  573; 
Stout  V.  State,  90  Ind.  1,  10. 

Homicide  is  either  murder,  manslaugh- 
ter, excusable  homicide,  or  Justifiable  homi- 
cide. The  killing  of  a  human  being,  unless  it 
is  excusable  or  Justifiable,  is  either  murder 
or  manslaughter.  Pen.  Code,  SS  179,  180, 
183,  184,  188;  People  v.  Hill,  3  N.  Y.  Supp. 
564,  565,  49  Hun,  432;  People  y.  Connors,  35 
N.  Y.  Supp.  472,  475,  13  Misc.  Rep.  582. 

Code  Ga.  S  4319,  defines  homicide  as  be- 
ing of  three  kinds,  murder,  manslaughter, 
and  Justifiable  homicide.  Daly  y.  Stoddard* 
66  Gta.  145,  146. 

''Homicide,  of  which  murder  is  the  high- 
est and  most  criminal  species,  is  of  various 
degrees,  according  to  circumstances.  The 
term  in  its  largest  sense  is  generic,  embra- 
cing every  mode  by  which  the  life  of  one  man 
is  taken  by  the  act  of  another.  Homicide 
may  be  lawful  or  unlawful.  It  is  lawful 
wheu  done  in  lawful  war  upon'  an  enemy  in 
battle.  It  is  lawful  when  done  by  an  officer 
in  the  execution  of  Justice  upon  a  criminal 
pursuant  to  a  proper  warrant  It  may  also 
be  Justifiable,  and  of  course  lawful,  in 
necessary  self-defense."  Commonwealth  v. 
Webster,  59  Mass.  (5  Cush.)  295,  303,  52  Am. 
Dec.  711. 

In  State  t.  Smith,  77  N.  C.  488,  it  is  said 
homicide  Is  murder,  unless  it  be  attended 
with  extenuating  circumstances^  which  must 
appear  to  the  satisfaction  of  the  Jury;  and 
if  the  Jury  are  left  in  doubt  on  this  point  it 
is  still  murder.  State  v.  Jones,  3  S.  E.  507, 
510,  98  N.  O.  651. 

HOMICIDE  BY  MISADVENTITBE. 

''Homicide  by  misadventure*'  is  the  acci- 
dental killing  of  another  where  the  slayer  is 
doing  a  lawful  act,  unaccompanied  by  any 
criminally  careless  or  reckless  conduct 
State  V.  Miller  (DeL)  32  Atl.  137,  138,  9 
Houst  564;  State  v.  Lodge  (Del.)  33  Aa  312, 
314,  9  Houst  542. 

When  instructing  the  Jury  in  a  prosecu- 
tion for  murder,  the  court  said  that,  if  the 
killing  was  unlawful,  it  was  for  the  Jury  to 
Inquire  whether  the  act  was  intentional  or 
unintentional.  If  it  was  unintentional,  if  the 
defendant  had  no  purpose  in  firing  his  pis- 
tol, but  it  was  discharged  by  'him  accidental- 
ly, and  at  the  time  of  its  discharge  the  pris- 


oner was  engaged  in  no  unlawful  act,  and  if 
it  was  not  negligently  discharged,  then  the 
act  of  killing  was  a  homicide  by  misadven- 
ture, and  no  crime.  United  States  y» 
Meagher  (U.  S.)  87  Fed.  875,  879. 

HOMICIDE  BY  NEGUOENOXL 

"Homicide"^  by  negligence,"  of  the  second 
degree,  is  that  which  occurs  in  the  perform- 
ance of  an  unlawful  act  Pen.  Code,  art 
578.  To  constitute  this  offense  there  must 
have  been  an  apparent  danger  of  causing  the 
death  of  the  person  killed.  Article  586.  To 
bring  the  offense  within  the  definition  of 
homicide  by  negligence  of  the  first  or  sec- 
ond degree,  there  must  be  no  apparent  inten- 
tion to  kill,  and  the  homicide  must  be  In 
consequence  of  the  act  done  or  attempted  to 
be  done.  Articles  584,  585.  Where  a  hus- 
band was  shown  to  have  been  In  a  quarrel 
with  a  neighbor  in  the  former's  dooryard^ 
and  was  waving  a  pistol  without  any  appar- 
ent intention  to  shoot,  and  his  wife  was  shot 
on  coming  to  the  door  and  urging  him  to 
come  in,  in  a  prosecution  for  such  killing,  an 
instruction  as  to  homicide  by  negligence 
should  have  been  given.  Howard  t.  State,  ft 
S.  W.  929,  930,  25  Tex.  App.  686. 

HOMICIDE  IK  SELF-DEFENSE. 

Homicide  In  self-defense  is  homicide 
committed  in  the  defense  of  one's  own  life 
or  that  of  his  family,  relatives,  or  depend- 
ents, within  those  relations  where  the  law 
permits  the  defense  of  others  as  of  one's  self. 
Pond  V.  People,  8  Mich.  150,  175. 

''Homicide  in  self-defense"  occurs  where 
one  is  assaulted  upon  sudden  affray,  and  in 
defense  of  his  person,  where  certain  and  im- 
mediate suffering  would  be  the  consequence 
of  waiting  for  the  assistance  of  the  law  and 
there  is  no  other  probable  means  of  escape, 
he  kills  his  assailant  State  T.  Miller  (Del.> 
32  Ati.  137,  138,  9  Houst  564^ 

HOMOEOPATHIC. 

Bee  "Homeopathic'* 

HOMOLOGATION. 

•*Tq  homologate  is  to  say  the  like.**  Vi- 
ales'  Syndics  v.  Gardenier  (La.)  9  Mart.  (C 
S.)  324,  325. 

Homologation  is  a  confirmation,  an  ap- 
proval. To  homologate  is  to  say  the  like — 
"similiter  dicere."  An  order  for  homologa- 
tion has  neyer  been  held  as  an  interlocutory^ 
order  which  is  effective  without  the  signa- 
ture of  the  court,  and  hence  one  not  so  signed 
does  not  constitute  an  homologation.  Heck- 
er  T.  Brown,  29  South.  232,  234,  104  La.  524. 
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HOMOPOLAR  MACHINE. 

4.  nnlpolar  or  homopolar  electrical  ma- 
cliine  IS  one  In  which  currents  are  generated 
continuously  In  the  windings  In  one  direction. 
It  Ifi  a  machine  In  which  the  lines  of  force 
are  cut  in  one  direction  only,  as  distin- 
guished from  alternating  current  machines, 
in  which  the  lines  of  force  are  cut  in  alter- 
nating opposite  dhrections,  and  which  require 
the  use  of  commutators  to  straighten  out 
the  current  General  Electric  CJo.  v.  Win- 
sted  Gas  Go.  (U.  8.)  110  Fed.  063. 

HONEST. 

Def endant»  in  a  prosecution  for  embezzle- 
ment, who  had  been  indicted  tar  a  similar 
crime  before,  testified  as  a  witness  In  his 
own  behalf.  The  prosecuting  attorney  In 
his  argument  to  the  Jury  said  that  honest 
men  were  not  indicted  for  embezzlement 
Held,  that  the  word  "honest"  as  so  used, 
wonld  Impress,  the  Jury  with  the  idea,  not 
that  the  party  was  unworthy  of  belief  as  a 
witness,  but  that  he  was  a  dishonest  person 
In  business  transactions.  State  ▼.  Fourchy, 
25  South.  109,  114,  51  La.  Ann.  228. 

"Honest"  as  used  In  an  instruction  char- 
ging that  the  recent  possession  of  stolen 
property  Is  evidence  which  the  Jury  Is  author- 
ized to  consider  in  determining  the  guilt  of 
the  accused,  unless  "such  possession  be  ac- 
counted for  In  some  honest,  satisfactory 
way,"  refers  to  the  account — that  Is,  the  ex- 
planation—of the  possession  and  not  to  the 
character  of  the  possession,  or  the  way  in 
which  it  was  acquired;  the  word  being  used 
in  the  sense  of  "truthful."  The  words  "hon- 
est" and  "satisfactory,"  being  used  together, 
both  refer  to  the  account  or  explanation  giv- 
en of  the  possession.  Davidson  y.  State,  30 
S.  B.  946,  104  Ga.  761. 

KOH£8T  AOOOUNT. 

Where,  in  a  prosecution  for  larceny,  the 
defendant  requested  an  instruction  that  If 
the  defendant  gave  an  "honest  account"  of 
bow  he  came  into  possession  of  a  steer  which 
he  was  charged  with  stealing,  the  burden 
was  on  the  state  to  show  that  such  account 
was  false,  such  Instruction  cannot  be  con- 
strued as  meaning  that  the  state  would  only 
be  required  to  prove  that  the  defendant's  ac- 
count of  his  possession  was  false,  since  an 
honest  account  is  a  true  account  and  hence 
the  infltructlon  would  have  required  the  state 
to  prove  that  defendant  had  not  stolen  the 
steer.  If  he  had  stated  that  he  did  steal  It, 
which  is  not  the  law.  People  v.  Beulna,  22 
Pac  396,  897,  81  Cal.  135. 

HOHEST  BEUGEF. 

*^Honest  belief,"  as  used  in  an  instruc- 
tion making  the  right  of  plaintifP  to  cross  the 
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tracks  of  a  railway  company  to  depend  on 
bis  honest  belief  that  it  was  safe  to  do  so, 
means  such  a  belief  as  had  a  reasonable  ba- 
sis. Redhing  v.  Central  R.  Co.,  54  Atl.  431,. 
432,  68  N.  J.  Law,  64L 

While  the  phrase  "honest  belief  may 
be  fouDd  in  legal  opinions  which  undertake 
to  define  privileged  communications,  the 
phrase,  without  addition  or  qualification,  la 
not  sufQcient  as  a  definition  of  the  law  of 
Justification  for  what  would  otherwise  be  re- 
garded as  slanderous  words.  A  man  may  in- 
flict an  injury  upon  another  without  Intend- 
ing any  injury,  and  still  be  liable  for  his 
unjustifiable  act  and  defendant,  in  order  to 
clear  himself  from  the  imputation  of  care- 
lessness, should  show,  not  only  that  he  was 
acting  in  an  honest  belief  that  the  story  com- 
municated by  him  was  true,  but  that  there 
were  reasonable  grounds  to  induce  such  be- 
lief. Toothaker  v.  Conant  40  AU.  831,  91 
Me.  438. 

HONEST  CLAIM. 

"Honest  claim,"  as  used  In  the  statement 
that  the  compromise  of  a  disputed  claim  is  a 
good  consideration  for  a  compromise,  if  the 
claim  is  an  honest  one,  means  "a  claim  which 
the  claimant  does  not  know  is  insubstantial, 
or  such  that  he  does  not  know  facts  which 
show  that  his  claim  is  a  bad  one."  Miles  v. 
New  Zealand  Alford  Estate  Co.,  82  Ch.  Div. 
266,  283. 

HONESTY. 

"Honesty,"  as  used  In  an  ofPer  by  de- 
fendant, in  a  prosecution  for  carnal  knowl- 
edge of  a  girl  under  age  of  consent  to  prove 
his  reputation  for  morality,  virtue,  and  hon- 
esty of  living,  means  chastity.  The  word 
"honesty,"  from  the  Latin  "honestus,"  is 
essentially  a  word  that  takes  its  meaning 
from  its  context  Primarily  It  means  suit- 
able, becoming,  or  decent;  meanings  that 
obviously  lend  themselves  to  divers  contexts. 
In  moneyed  transactions  it  means  financial 
integrity;  in  affairs  of  state  it  means  loyalty; 
In  matters  of  friendship  it  means  steadfast- 
ness; and  so  on.  This  is  an  accepted  sig- 
nification. In  Webster's  Dictionary  it  is  said 
to  mean  chastity,  modesty.  State  v.  Snover, 
43  Atl.  1059,  63  N.  J.  Law,  382. 

"According  to  the  best  lexicographers  of 
our  language,  at  least  in  this  country,  the 
words  'truth,*  •veracity,'  and  'honesty!  are 
almost  synonymous,  very  nearly  the  same 
definitions  being  given  to  each  of  the  words. 
Truth  is  so  nearly  allied  to  honesty  and 
moral  soundness,  it  seems  to  us,  that  where  a 
witness  has  testified  in  chief  that  the  repu- 
tation of  a  person  for  truth  and  veracity  is 
good,  it  Is  competent  to  ask  him  on  cross- 
examination  if  he  has  not  heard  of  a  certain 
matter  which  would  seriously  affect  the  repo- 
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tatlon  of  the  party  for  honecity  and  moral 
soundness,  as  being  necessarily  Inconsistent 
and  at  variance  with  the  reputation  he  has 
given  the  party."  Wachstetter  v.  State,  99 
Ind.  290,  297,  60  Am.  Rep.  94. 

HONOR. 

See  "Office  of  Honor.'* 

^'Honored"  means  when  the  bills  were 
paid,  and  not  when  they  were  accepted.  Lu- 
cas Y.  Gronlng,  7  Taunt  104,  108. 

Writing  the  word  "honored"  on  a  bill  is 
a  sufficient  acceptance.  Peterson  y.  Hub- 
bard, 28  Mich.  197,  199. 

In  an  action  on  a  bill  as  to  which  the 
drawee  had  written  that  the  bill  would 
meet  with  due  "honor"  from  him,  the  court 
said:  "It  would  .have  been  much  better 
doctrine  if  it  had  been  originally  determined 
that  nothing  else  should  amount  to  an  ac- 
ceptance than  a  written  acceptance  on  the 
bill  itself,  but  it  is  now  too  late  to  revert  to 
that;  it  having  been  determined  by  many 
cases  that  an  acceptance  may  be  by  parol. 
What  is  an  acceptance  but  an  engagement 
to  pay  the  bill  when  due?  This,  then,  is 
stronger  than  a  parol  acceptance,  because  It 
Is  a  written  engagement" — and  held  that 
such  promise  to  honor  the  bill  was  an  ac- 
ceptance.   Clarke  v.  Coclt,  4  East,  57,  72. 

HONORABLE  DISCHARGE. 

"Honorable  discharge,"  as  used  in  Act 
March  14,  1895  (P.  L.  1895,  p.  317),  prohibit- 
ing the  removal  of  an  honorably  discharged 
Union  soldier  from  a  position  under  the  gov- 
ernment of  any  city  of  the  state,  except  for 
good  cause  shown  and  after  a  hearing  upon 
written  charges  preferred  against  the  incum- 
bent, cannot  be  construed  to  apply  to  a  sol- 
dier of  the  War  of  the  Rebellion  who  desert- 
ed from  his  regiment,  but  who  afterwards 
received  his  discharge  under  an  order  of  the 
war  department  which  authorizes  such  dis- 
charge to  be  issued  to  him  upon  his  furnish- 
ing a  substitute.  Francis  v.  City  of  Newark, 
33  Atl.  853,  855,  58  N.  J.  Law,  522. 

HONORABLY  BOUND. 

The  use  of  the  words  "honorably 
bound,"  in  a  written  proposition  from  a  cred- 
itor to  a  debtor,  requesting  the  execution  and 
delivery  to  him  of  a  deed  of  the  mortgaged 
property  and  the  title  papers,  and  to  surren- 
der possession,  which  states  that  "I  shall  con- 
sider myself  honorably  bound,  if  anything 
can  be  made  out  of  the  property,  to  give  A. 
the  benefit  of  it,"  does  not  show  that  the  cred- 
itor does  not  Intend  to  bind  himself  legally 
to  do  as  he  agrees.  Lake  v.  Freer,  11  111. 
4pp.  ai  Bradw.)  570,  580. 


HONORARIUM. 

''Honorarium"  is  a  voluntary  donation  in 
consideration  of  services  which  admit  of  no 
compensation  in  money;  in  particular  to  ad- 
vocates at  law,  deemed  to  practice  for  honor 
and  influence,  and  not  for  fees.  It  is  a  law- 
yer's or  counselor's  fee.  The  term  is  applied 
mostly  to  English  barristers,  advocates,  etc., 
being  seldom  applied  in  this  country.  Mc- 
Donald V.  Napier,  14  6a.  89,  105;  Mooney 
V.  Lloyd  (Pa.)  5  Serg.  &  R.  412,  415. 

HONORARY. 

The  word  "honorary,"  in  a  resolution  of 
a  board  of  health  that  the  office  of  engineer 
to  such  board  shall  be  "honorary,"  means 
without  profit,  fee,  or  reward,  and  in  consid- 
eration of  the  honor  conferred  by  holding 
a  position  of  responsibility  and  trust.  If  a 
recompense  was  to  be  received  or  a  payment 
made,  either  by  salary  or  otherwise,  the  of- 
fice would  not  be  "honorary"-  alone,  but  one 
of  emolument  also.  Haswell  v.  City  of  New 
York,  81  N.  Y.  255,  25a 

HOOK. 

The  common  and  ordinary  meaning  of 
the  word  "hook"  is  not  "steal,"  nor  does  its 
connection  with  the  words  "You  hooked  my 
geese"  give  it  that  signification,  so  as  to  make 
the  words  actionable  per  se,  as  imputing  a 
criminal  charge.  Hays  v.  Mitchell  (Ind.)  7 
Blackf.  117. 

HOOP  IRON. 

The  words  "all  hoop  iron,**  as  used  in 
the  act  of  June  30,  1864,  subsequently  incor- 
porated in  section  2504,  Rev.  St.,  include  not 
only  hoop  iron  in  strips  of  from  80  to  00  feet 
in  length  as  it  comes  from  the  rolls,  in  which 
form  it  is  usually  bought  and  sold,  but  also 
all  lengths  of  hoop  iron  not  changed  by  man- 
ufacture into  a  new  and  distinct  article. 
Kennedy  y.  Hartranf  t  (U.  S.)  9  Fed.  18»  19. 

HOP. 

The  words  "hop  cars,"  when  used  in  ref- 
erence to  the  practice  of  a  newsboy  to  hop 
street  cars  while  on  the  street  while  in  mo- 
tion, for  the  purpose  of  selling  his  papers, 
means  to  Jump  on  and  off  the  cars.  Such  a 
newsboy  is  not  a  passenger.  Ramlng  v.  Met- 
ropolitan St  Ry.  Co.,  67  S.  W.  268,  269,  157 
Mo.  477. 


HOP  ALE. 

See  "American  Hop  Ale.** 
As  intoxicating  liquors,  see  "Intoxicating 
Liquor." 
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HOP  BEER. 

Whether  the  term  "hop  beer"  designates 
an  Intoxicating  liquor  is  a  question  for  the 
jury,  in  a  prosecution  for  the  sale  of  hop 
beer.    State  y.  McCafferty,  63  Me.  22a,  224. 

HOP  TEA. 

"Hop  tea,**  and  "hop  tea  tonic,"  as  sold 
in  Kansas,  are  imitations  of  lager  beer,  made 
from  malted  grain,  hops,  and  water,  slightly 
fermented,  and  contain  a  very  slight  percent- 
age of  alcohol.  City  of  Lincoln  Center  y. 
Linker,  53  Pac.  787,  788,  7  Kan.  App.  282. 

HOPE. 

The  word  "hope,"  as  used  In  a  will,  in 
a  clause  stating  that  the  testator  hopes  a 
legatee  will  make  a  certain  disposition  of  the 
fund  bequeathed,  is  a  word  of  intention, 
which  the  court  will  carry  into  effect,  as  if 
the  testator  had  used  an  absolute  word  of 
devise  in  trust,  and  the  court  will  direct  the 
donee  or  first  taker  to  hold  as  a  trustee  for 
those  whom  the  donor  intended  to  benefit 
CockriU  Y.  Armstrong,  81  Ark.  680,  689  (dUng 
1  Perry,  Trusts,  c.  4,  |  112). 

The  word  "hope,"  as  used  in  a  will 
wherein  testator  makes  a  devise  and  there- 
after expresses  a  hope  as  to  the  disposition 
of  the  property  or  fund,  Is  a  precatory  word, 
sufficient  to  create  a  trust  in  the  property 
devised.  Curd  v.  Field,  45  S.  W.  92,  103  Ky. 
293;  Major  v.  Hemdon,  78  Ky.  123,  129; 
Bohon  y.  Barrett's  Ex'r»  2  Ky.  Law  Rep.  371, 
874. 

HOPPER. 

A  "hopper"  is  a  mechanical  device, 
which,  in  the  progress  of  the  arts,  was  resort- 
ed to,  to  take  the  place  of  the  hands,  for  the 
purpose  of  feeding  or  conducting  a  substance 
from  one  position  to  another.  Carter  Mach. 
Ca  y.  Hanes,  78  Fed.  346,  34a  24  C.  O.  A. 
12& 

HORIZONTAL  REDUCTION. 

A  horizontal  reduction  is  a  uniform  re- 
duction made  by  a  carrier  in  transportation 
charges.  Steenerson  v.  Great  Northern  Ry. 
Co.,  60  Minn.  461,  472,  62  N.  W.  826. 

HORN  CHAIN. 

"A  horn  chain  need  not  necessarily  be 
made  wholly  from  horn,  but  may  be  true  to 
its  name,  though  made  partly  of  hoof,  as  a 
contract  to  furnish  gold  watches  or  mahogany 
furniture  would  not  be  construed  as  to  re- 
quire the  whole  watch  to  be  gold,  or  the 
whole  piece  of  furniture  to  be  mahogany." 


Swett  y.  Shumway,  102  Mass.  865»  368»  8  Am. 
Rep.  47L 

MORS  DE  SON  FEE. 

"Hors  de  son  fee"  was  a  plea  in  use 
when  Norman  French  was  the  only  language 
used  in  the  courts  of  England.  It  means, 
literally  translated,  "out  of  his  fee."  In  Eng- 
land, at  common  law,  the  property  of  a  ten- 
ant could  never  be  taken  after  the  disruption 
of  the  relation  of  landlord  and  tenant,  and  a 
removal  from  the  demised  premises.  In  such 
a  case  the  tenant  set  up  ''hors  de  son  fee," 
which  was  to  say,  "I  am  no  longer  your  ten- 
ant, and  am,  with  my  goods,  out  of  your 
land."  Mather  v.  Wood,  12  Pa.  Co.  Ct  R. 
3,4. 

HORSE. 

See  "Farm  Horse";  "Work  Horse." 

The  word  ^'borse,"  as  used  in  the  stat- 
utes of  1850,  1851,  and  1866,  defining  the 
manner  of  estraying  stock,  is  used  in  a  quasi 
generic  sense  to  include  every  description  of 
the  male,  in  contradistinction  to  the  female 
or  mare,  whether  stnllion  or  gelding.  Owens 
V.  State.  88  Tex.  555.  657. 

The  word  "horse"  includes  animals  of 
both  sexes  and  of  all  ages.  Rev.  St  Wyo. 
1899,  I  5203. 

The  word  ''horse,"  as  used  in  a  provision 
of  the  Code  punishing  the  felonious  taking  or 
stealing  of  any  horse,  mule,  or  ass,  includes 
animals  of  both  sexes  and  all  ages,  embraced 
under  such  terms.  Shannon's  Code  Tenn. 
1896,16553. 

If  a  person  agrees  to  sell  a  "horse,"  there 
is  no  ambiguity  in  the  expression,  though 
it  is  uncertain  whether  the  horse  is  of  one 
sex  or  the  other.  Ashworth  v.  Mounsey,  L. 
R.  9  Bxch.  175,  187. 

As  beasty  eattle»  or  domestie  animal. 

See  "Beasr*;  "Cattle";  "Domestic  Ani- 
mal" 

As  eliattel  or  merehandise. 

See  "Chattel";  "Merchandise.'* 

Colt. 

The  term  "horse."  as  distinguished  from 
"colt,"  means  a  horse  old  enough  to  be  work- 
ed.   Mallory  v.  Berry,  16  Kan.  293,  295. 

"Horse"  is  the  generic  name  of  the 
equine  species.  It  includes  a  colt,  and  there- 
fore an  Indictment  charging  that  defendant 
branded  a  colt  with  the  intent  to  defraud, 
etc..  is  sufficient  to  show  tbnt  the  branded 
animal  was  a  horse.  Pulleu  v.  State,  11  Tex. 
App.  89,  91. 
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There  Is  a  general  tendency  of  the  courts 
to  hold  that,  where  a  statute  exempts  "hors- 
es," young  animals  of  the  species  and  de- 
scription, that  by  time  and  subsequent  growth 
would  become  such  in  a  popular  sense,  are 
within  the  meaning  and  import  of  these 
terms  as  used  in  the  statute.  Berg  y.  Bald- 
win, 18  N.  W.  821,  822,  31  Minn.  541. 

The  term  *'horses,"  in  a  statute  exempt- 
ing two  horses  from  execution,  includes  a 
colt,  if  the  owner  does  not  own  other  horses. 
Kennedy  v.  Bradbury,  55  Me.  107,  92  Am. 
Dec.  572. 

FUly. 

"Horse,"  as  used  in  Pasch.  Dig.  art 
2409,  providing  for  the  punishment  of  any 
person  who  steals  **any  horse,  gelding,  mare, 
colt,  ass,  or  mule,"  cannot  be  construed  in  its 
generic  sense,  so  as  to  includ^  a  filly.  Luns- 
ford  y.  State,  1  Tex.  App.  448,  450,  28  Am. 
Rep.  414. 

Oeldins* 

Under  a  statute  exempting  to  each  fam- 
ily two' horses,  geldings  are  exempt  Allison 
V.  Brookshlre,  38  Tex.  199,  201. 

The  term  "horse"  includes  a  gelding,  and 
therefore  an  indictment  for  selling  a  horse 
may  be  sustained  by  evidence  of  the  theft  of 
a  gelding.  State  y.  Donnegan,  34  Mo.  67; 
Baldwin  v.  People,  2  111.  (1  Scam.)  304;  Peo- 
ple y.  Butler,  2  Utah,  504,  507;  Hooker  y. 
State,  4  Ohio  (4  Ham.)  848,  350. 

"Horse,"  as  used  in  Pen.  Ck>de,  art  766, 
which  declares  that,  if  any  person  shall  steal 
"any  horse,  gelding,  mare,  colt,"  etc.,  he  shall 
be  pimished,  etc.,  does  not  include  a  gelding. 
Hence  an  indictment  charging  the  stealing 
of  a  horse  is  not  sustained  by  proof  of  steal- 
ing a  gelding.  Jordt  y.  State,  31  Tex.  571, 
572,  98  Am.  Dec.  550;  Banks  v.  State,  28  Tex. 
644;  Persons  y.  State,  3  Tex.  App.  240,  242; 
Johnson  y.  State,  16  Tex.  App.  402,  409;  Val- 
esco  y.  State,  9  Tex.  App.  76,  77;  Brlsco  y. 
State,  4  Tex.  App.  219,  221,  30  Am.  Rep.  162. 

In  an  affidavit  for  continuance  in  a  pros- 
ecution for  the  theft  of  a  gelding,  in  which  it 
was  alleged  that  defendant  expected  to  prove 
by  certain  witnesses  that  he  purchased  the 
horse,  for  which  he  is  charged  of  theft,  from 
a  certain  person  who  had  authority  to  sell 
such  horse,  "horse"  should  be  construed  in 
its  generic  sense,  so  as  to  include  a  gelding. 
Trevinio  v.  State,  1  Tex.  App.  72.  73. 

Webster  defines  "horse"  in  two  senses: 

(1)  Generically,  as  the  family  simply,  includ- 
ing all  variations  of  age,  sex,  and  conditions; 

(2)  specially,  as  indicating  the  male,  in  dis- 
tinction from  the  female.  The  term  has  a 
third  sense,  a  popular  sense,  as  donating  a 
castrated  male,  in  distinction  from  a  stallion. 
In  statutes  employing  the  word  "horse"  as 
one  of  the  subjects  of  larceny,  it  means  the 


unaltered  male  animal;  and  hence  proof,  nn* 
der  an  indictment  charging  the  theft  of  a 
gelding,  which  described  the  animal  simply 
as  a  horse  or  colt  constituted  a  fatal  vari- 
ance. State  y.  McDonald,  24  Pac.  628^  629, 
10  Mont  21.  24  Am.  St  BeQ.  25. 

In  common  parlance  the  terms  "horse" 
and  "gelding"  are  often  used  interchange- 
ably, so  that,  under  an  indictment  charging 
the  theft  of  a  gelding,  the  refusal  of  an  in- 
struction that,  if  the  proof  showed  the  theft 
of  a  horse,  the  jury  must  acquit  was  not 
error.    State  v.  Ingram,  1:>  Kan.  14,  19. 

The  term  "horse,"  in  an  indictment  char- 
ging the  stealing  of  a  horse  in  violation  of  a 
statute  making  it  criminal  to  steal  any 
"horse,  mare,  or  gelding,"  does  not  Include 
the  term  "gelding,"  and  therefore  proof  of 
the  stealing  of  a  gelding  will  not  sustain  the 
conviction.  Where,  in  a  statute,  a  general 
word  is  used,  and  afterwards  more  special 
terms,  defining  an  offense,  an  indictment 
charging  the  oCFense  must  charge  the  most 
special  terms,  and  if  the  general  word  is 
used,  though  it  would  embrace  the  special 
term,  it  is  bad.  Thus,  if  the  descriptive  term 
"horse"  alone  had  been  used  in  the  statute, 
evidence  that  a  gelding  had  been  stolen 
would  have  been  admissible;  but,  as  the 
Legislature  have  thought  proper  to  particu- 
larize and  define  other  objects,  the  conclu- 
sion is  obvious,  from  the  reasoning  employed, 
that  in  an  indictment  under  the  statute  It 
is  necessary  to  be  equally  specific.  State  v. 
Plunket  (Ala.)  2  Stew.  11,  12;  State  y. 
Buckles,  26  Kan.  237,  241. 

Jaek. 

The  term  "horse,"  in  a  statute  exempt- 
ing horses  from  execution,  includes  a  jack- 
ass. Robinson  v.  Robertson,  2  Willson,  Civ. 
Cas.  Ot  App.  SS  253,  254. 

In  popular  acceptation,  a  jack  is  not  a 
horse.  One  who  goes  to  a  liveryman  and 
engages  a  horse  to  ride  would  not  expect  to 
have  a  jack  brought  out  for  his  use,  nor 
would  one  who  advertised  the  sale  of  jacks 
expect  that  prospective  horse  buyers  would 
attend.  Horses  and  jacks  are  different  ani- 
mals, and  the  word  "horse,"  as  used  in  a 
shipping  contract  in  a  clause  limiting  the 
measure  of  recovery  for  each  "horse,  mule," 
etc.,  does  not  include  a  jack;  the  word  not 
being  used  in  a  general  sense,  so  as  to  In- 
clude all  quadrupeds  of  a  similar  description. 
Richardson  v.  Chicago  &  A.  Ry.  Co.,  50  S. 
W.  782,  785.  149  Mo.  311. 

Hare. 

The  term  "horse,**  in  a  statute  making 
it  criminal  to  willfully  kill  or  destroy  any 
horses,  etc.,  includes  a  mare,  as  the  term 
"horse"  is  nomen  generallssimum.  State  y. 
Dunnavant  (S.  C.)  3  Brev.  9,  10,  5  Am.  Dec 
530. 
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"Horse,"  as  ased  in  an  Indiana  statute 
providing  that  any  person  who  "shall  suffer 
his  horse,  mare,  or  gelding  to  be  run  in 
what  is  commonly  called  a  horse  race  shall 
be  fined/*  etc.,  means  a  stallion;  and  hence 
an  indictment  under  the  statute,  charging 
that  the  defendant  suffered  his  mare  to  be 
run,  etc.,  is  not  supported  by  evidence  that 
the  animal  run  was  a  "horse."  Thrasher  v. 
State  (Ind.)  6  Blackf.  46(k 

"Horse,"  as  used  in  Gomp.  Laws,  S  2108, 
making  it  grand  larceny  to  steal  a  horse, 
mare,  or  gelding,  Includes  both  mare  and 
gelding,  and  under  an  indictment  for  steal- 
ing two  horses  a  conviction  for  stealing  a 
gelding  and  a  mare  will  be  sustained.  Peo- 
ple V.  Butler,  2  Utah,  504,  007. 

"Horse,"  as  used  in  a  statute  relating 
to  the  stealing  of  any  horse,  is  used  in  its  ge- 
neric sense,  and  includes  a  mare.  State  v. 
Gooch  (Ark.)  29  S.  W.  640,  00  Ark.  218 
(citing  1  Tayl.  Ev.  §  290;  1  Bish.  Cr.  Proc. 
I  620;  Rex  v.  Aldridge,  4  Ck)z,  Or.  Gas.  143; 
People  V.  Montelth,  73  Oal.  7,  14  Pac.  873). 

Gode,  S  4328,  declares  horse  stealing  shall 
be  denominated  simple  larceny,  and  the  term 
"horse"  shall  include  a  mule  and  ass,  and 
each  animal  of  both  sexes,  without  regard 
to  the  alterations  which  may  be  made  by 
artificial  means.  Held,  that  the  word 
"horse,"  as  used  in  the  statute,  excludes 
mares,  if  used  in  an  indictment,  since  Gode, 
S  4249,  requires  an  indictment  to  designate 
the  nature,  character,  and  sex  of  the  animal, 
and  give  some  other  description  by  which 
Its  identity  shall  be  ascertained.  Taylor  v. 
State,  44  Ga.  2G3,  264. 

Horse  is  used  at  common  law  in  its 
generic  sense,  as  including  all  animals  of 
the  horse  species,  whether  male  or  female; 
hence  an  indictment  charging  the  stealing  of 
a  horse  is  sustained  by  proof  of  the  stealing 
of  a  mare.  People  v.  Pico,  62  Gal.  50,  52; 
Baldwin  V.  People,  2  111.  (1  Scam.)  304;  Da- 
vis V.  State,  4  S.  W.  590,  23  Tex.  App.  210. 

"Horse,"  as  used  in  Pen.  Code,  art.  746, 
providing  for  the  punishment  of  any  person 
stealing  a  horse,  should  be  construed  in  its 
generic  sense,  and  embraces  all  animals  of 
the  horse  species.  A  mare  falls  within  the 
designation  of  horse.  Collins  v.*  State,  16 
Tex.  App.  274,  281. 

"Horses,"  as  used  in  P.  L.  80,  c.  7,  pro- 
viding that  if  any  person  shall  in  the  night- 
time naaliciously,  unlawfully,  and  willingly 
kill  or  destroy  any  horses,  sheep,  or  other 
cattle,  be  shall  be  guilty  of  a  felony,  includes 
mares  as  nomen  generalissimum.  State  v. 
Dunnavant  (S.  O)  3  Brev.  9,  10,  5  Am.  Dec. 
630. 

The  term  "horse,"  in  a  bill  of  sale  of 
one  gray  horse,  one  black  horse,  and  one 


gray  mare,  does  not  include  a  black  or  bay 
mare.    Miller  v.  Hahn,  84  N.  C.  226,  229. 

The  word  "horse"  is  a  generic  term,  and 
includes  a  mare,  and  hence  the  substitution 
of  the  word  "mare"  for  "horse"  in  an  amend- 
ed complaint  in  an  action  against  a  railroad 
company  for  killing  a  horse  is  not  the  sub- 
stitution of  a  new  cause  of  action.  South 
&  N.  A.  R.  Co.  V,  Bees,  2  South.  752,  753. 
82  Ala.  340. 

"Horse"  is  a  generic  term,  and  includes 
ordinarily  the  different  species  of  the  animal, 
however  diversified  by  age,  sex,  or  artificial 
means;  and  hence  a  finding  that  twg  horses 
were  released  from  a  chattel  mortgage  is  a 
sufficient  finding  that  two  mares  were  re- 
leased. Troxler  v.  Buckner,  58  Pac.  691,  692, 
126  Gal.  288. 

Acts  1870,  p.  121,  exempts  to  every  fam- 
ily from  forced  sale,  among  other  things,  two 
horses,  etc.  Held,  that  the  word*  "horses" 
should  be  construed  to  include  geldings, 
mares,  or  mules;  all  being  used  for  the  same 
purpose.  The  object  of  the  Legislature  in 
passing  the  exemption  law  was  manifestly  to 
secure  to  each  family  a  sure  means  of  sup- 
port, and  the  exemption  of  two  horses  was 
evidently  intended  to  protect  family  animals 
used  to  cultivate  the  soil,  and  it  would  not 
be  a  liberal  construction  of  the  legislative 
intent  to  say  that  the  use  of  the  word 
"horses"  in  that  connection  excluded  geld- 
ings, mares,  or  mules,  since  all  are  used  for 
the  purpose.  Allison  v.  Brookshire,  38  Tex. 
199,  201. 

A  mare  is  none  the  less  a  "horse"  be- 
cause spelled  "mair"  in  an  indictment  foi 
horse  stealing.  State  v.  Myers,  85  Tenn.  (1 
Pickle)  203,  5  S.  W.  377. 

Mule  or  ass. 

Horses  include  mules.  Davis  v.  Collier, 
13  Ga.  485,  401. 

"Horses,"  as  used  in  a  statute  requiring 
a  railroad  company  to  erect  and  maintaiD 
fences  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs  from  getting  on  such  rail- 
road, includes  mules  and  asses.  "Horses  and 
asses  are  both  defined  by  lexicographers  as 
'quadrupeds  of  the  genus  equus.'  "  Ohio  & 
M.  R.  (3o.  y.  Brubaker,  47  111.  462,  463. 

The  word  "horse"  is  sometimes  used  as 
a  generic  name,  including  all  animals  of  the 
horse  kind.  As  used  in  Acts  1833,  c.  10,  pro- 
hibiting the  running  of  a  horse  race  along  a 
public  road,  it  should  be  construed  to  include 
mules.  Goldsmith  v.  State,  38  Tenn.  (1  Head) 
154,  156  (citing  Bouv.  Law  Diet.  590). 

The  term  "mares,  horses,  or  geldings,*' 
in  Act  March  15,  1821,  providing  for  the  pay- 
ment of  reward  to  any  person  who  shall 
pursue  and  apprehend  any  person  who  shall 
have  stolen  any  mare,  horse,  or  gelding,  etc., 
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does  not  include  a  mule.    Commonwealth  t. 
DayidBon,  4  Pa.  Diat  B.  172. 

Under  a  statute  exempting  two  borses 
for  each  family,  mules  are  exempt,  as  they 
are  used  for  the  same  purposes.  Allison  y. 
Brookshire,  38  Tex.  199. 

Code,  I  530,  exempting  from  execution 
or  attachment,  if  the  debtor  at  the  time  is 
actually  engaged  in  the  business  of  agricul- 
ture, one  **pair  of  horses,**  should  be  con- 
strued to  include  a  team  of  mules.  State 
y.  Cunningham,  6  Neb.  96,  92.  ' 

"Horse,"  as  used  in  a  statute  exempting 
from  execution  a  horse  used  by  the  head  of 
a  family,  means  any  animal  of  the  genus 
"equus"  ojr  ''horse,"  and  hence  includes  an 
ass.  Richardson  y.  Duncan,  49  Tenn.  (2 
Heisk.)  220,  222. 

Pony. 

Though  a  pony  is  defined  by  Webster 
to  be  a  small  horse,  the  terms  "horse**  and 
"pony**  are  not,  in  common  usage  and  ac- 
ceptation, synonymous  or  covertible  terms; 
but,  on  the  contrary,  the  term  "pony**  is  used 
to  distinguish  from  horses  in  general  a  pecu- 
liar breed  haying  well-known  and  strongly 
marked  characteristics.  Thus  a  description 
in  a  chattel  mortgage  of  one  pair  of  clay- 
bank  horses  is  not  sufficient  to  describe  a 
yellow  pony  with  some  white  about  him. 
Golden  y.  Oockrill,  1  Kan.  259,  266,  81  Am. 
Dec.  510. 

StalUon. 

"Horse/*  as  used  in  Penal  Codes,  im- 
posing a  penalty  for  stealing  any  horse,  mare, 
colt,  mule,  or  ass  is  not  used  in  its  com- 
prehenslye  and  general  sense  but  is  synony- 
mous with  "stallion.**  Banks  y.  State,  28 
Tex.  644,  648;  State  y.  Plunket  (Ala.)  2 
Stew.  11,  12;  Thrasher  y.  State  (Ind.)  6 
Blackf.  460;  Turley  y.  State,  22  Tenn.  (3 
Humph.)  323,  324;  State  y.  Buckles,  26  Kan. 
237,  241. 

"Horses,"  as  used  in  Practice  Act,  S  219, 
subd.  3,  exempting  from  execution  the  farm 
utensils  of  the  Judgment  debtor,  also  two  ox- 
en, or  two  horses,  or  two  mules,  and  food  for 
them  for  one  months  means  horses  suitable 
and  intended  for  the  ordinary  work  conduct- 
ed on  a  farm.  The  purpose  of  the  act  was 
to  secure  to  the  judgment  debtor  the  means 
to  prosecute  his  yocation  and  earn  a  support 
for  himself  and  family.  "In  securing  to  a 
farmer  two  horses,  the  Legislature  intended 
by  this  exemption  to  enable  him  to  prosecute 
his  business  of  farming  In  the  ordinary  sense 
of  that  tenn,  and  the  horses  which  are  re- 
served to  him  must  be  such  as  are  suitable 
and  intended  for  that  use,  and  hence  a  stal- 
lion is  not  exempt'*  Robert  y.  Adams,  38 
CaL  883,  99  Am.  Dec.  413. 

Acts  1833,  c.  80,  S  1,  exempting  one 
farm  horse  from  execution,  may  include  a 


stud  horse,  for  he  may  be  used  for  farming 
purposes.  Tipton  y.  Pickens,  31  Tenn.  <1 
Swan)  25,  26. 

Gen.  St  S  3243,  par.  3,  exempting  from 
execution  "two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness,  two  cows,  and  one 
cart  or  wagon,*'  does  not  apply  to  stalllona 
kept  solely  for  breeding  purposes  and  not 
used  as  work  horses;  the  statute  only  intend- 
ing such  animals  as  would  be  useful  in  as- 
sisting the  debtor  to  gain  a  liyelihood  by 
farming,  etc.,  as  ordinarily  conducted.  Kries 
y.  Fellows,  30  Pac.  994,  995,  21  Ney.  307. 

Saddle,  bridle,  ete* 

As  used  in  Hart.  Dig.  art  1270,  declar- 
ing that  one  horse  shall  be  reseryed  of  eyery 
citizen  of  this  republic,  free  and  independent 
of  a  writ  of  fieri  facias  or  otber  execution, 
includes  the  saddle,  bridle,  martingale,  and 
eyerythlng  absolutely  essential  to  the  bene- 
ficial enjoyment  of  the  horse;  and  it  would 
seem  that  by  fair  construction  the  statute 
must  include,  not  only  the  subject  itself,  but 
eyerythlng  absolutely  essential  to  its  bene- 
ficial enjoyment  Cobbs  y.  Coleman,  14  Tex. 
594,  597. 

HORSE  BEAST. 

A  description  of  an  animal  malldously 
wounded  as  a  "horse  beast'*  in  the  indict- 
ment, is  sufficient  to  include  any  animal  of 
the  horse  kind,  as  distinguished  from  animal 
of  the  cow  kind,  or  any  other  kind  of  a  beast, 
within  the  puhriew  of  the  act  punishing  ma- 
licious mischief.  State  y.  Pearce,  7  Tenn. 
(Peck)  66,  6a 

HORSE  POWER. 

The  term  "horse  power,**  as  used  in  a 
warranty  that  an  engine  was  a  •'thirty  horse 
power  engine,**  means  one  possessing  a  cer- 
tain mechanical  force  defined  by  the  number 
30  horse  power,  a  horse  power  being  a  defi- 
nite amount  of  mechanical  force,  and  one 
that  is  capable  of  furnishing  that  amount  of 
power,  without  being  strained  or  injured  in 
its  parts  as  a  machine.  Harrington  y.  Smith, 
138  Mass.  92,  96. 

HORSE  RACING. 

As  a  game,  see  "Game.** 
As  lottery,  see  "Lottery.** 

HORSE  RAHiROAD. 

A  city  ordinance  authorized  a  railroad 
chartered  to  construct  a  road  between  such 
city  and  another  town  to  lay  "horse  rail- 
road** tracks  within  said  city;  and  in  con- 
struing this  ordinance,  the  court  said:  '•The 
words  'horse  railroad  track*  •  ♦  ♦  must 
be  taken  as  descriptive  of  the  railroad  to  be 
constructed,  and  not  of  the  motiye  power  to 
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be  Qfled.  Railways  in  the  streets  of  cities, 
laid  to  coDform  with  the  ^rrade  of  the  streets, 
and  properly  known  as  'street  surface  rail- 
roads,' by  common  usage  had  been  desig- 
nated as  *horse  railroads,'  from  the  fact  that 
they  were  for  a  long  time  operated  exclusive- 
ly by  horses  being  attached"  to  the  cars. 
"Horse  railroads*'  and  "street  surface  rail- 
roads" have  come  to  be  convertible  terms. 
Paterson  Ry.  Co.  v.  Grundy,  26  AtL  788^  791, 
51  N.  J.  Eq.  (6  Dick.)  213. 

New  Orleans  City  Charter  (Acts  1882, 
pp.  14,  21,  No.  20),  S  8,  providing  that  the 
common  council  should  have  power  to  au- 
thorize the  use  of  the  streets  for  "horse  and 
steam  railroads,"  cannot  be  construed  as  lim- 
iting the  power  with  reference  to  railroads 
propelled  by  other  motive  powers;  the  terms 
"horse"  and  "steam"  being  mentioned  mere- 
ly because,  according  to  the  then  existing 
state  of  the  art,  horses  and  steam  were  the 
only  means  for  the  propelling  of  street  cars 
in  use,  but  not  being  designed  as  limita- 
tions. Buckner  v.  Hart  (U.  S.)  62  Fed.  835, 
880. 

In  1867  a  corporation  was  given  by  its 
charter  the  exclusive  horse  railway  fran- 
chise of  Omaha  for  50  years.  Later  another 
company,  under  a  city  ordinance  consented 
to  by  the  people  in  1884,  and  authorizing  it 
to  do  BO,  undei*took  to  lay  a  cable  tramway 
on  streets  occupied  by  plaintiff,  who  sought 
to  enjoin  defendant,  complaining  that,  as  at 
the  date  of  its  grant  horse  railways  were  the 
only  street  railways  known,  the  term  "horse 
railway"  should  be  regarded  as  covering  all 
varieties  of  street  railways.  Held,  that  un- 
der the  rule  that  all  £:rants  and  franchises  be- 
longing to  the  public  should  be  construed 
against  the  grantees,  and  for  the  stronger 
reason  that  grants  giving  monopolies  should 
be  so  construed,  it  cannot  be  held  that  the 
term  "horse  railway"  included  all  forms  of 
street  railway  connection.  Omaha  Horse  Ry. 
Co.  ▼.  Cable  Tramway  Co.  (U.  8.)  80  Fed. 
324,  827. 

HORSE  SPECIES. 

"Horse  species,"  as  used  in  an  indict- 
ment cbarging  the  theft  of  an  animal  of  the 
horse  species  and  as  commonly  understood — 
that  is,  as  defined  by  the  standard  lexicogra- 
phers and  as  taught  in  our  common  schools 
— includes  a  stallion,  a  gelding,  a  mare,  a 
filly,  a  colt;  in  short,  a  horse,  and  nothing 
more  nor  less.  In  zoology  the  horse  is  a  spe- 
cies of  the  genus  "equus,"  which  genus  con- 
sists of  six  distinct,  though  nearly  allied,  spe- 
cies. The  word  "species"  means  a  sort,  a 
kind,  a  class,  subordinate  to  a  genus;  while 
the  word  "genus"  signifies  a  class  embracing 
many  species.  The  expression  "an  animal  of 
the  horse  species"  would  not  include  any  ani- 
mal belonging  to  a  distinct  species,  though 
of  the  same  genus.  Smythe  y.  State,  17  Tex. 
App.  244^  251. 


HOBSE8. 

"Horses,"  as  used  by  miners,  means  the 
formation  of  a  number  of  seams,  and  the  de- 
composition of  the  material  included  between 
the  seams,  of  unaffected  wall  rock.  Consoli- 
dated Wyoming  Gold  Min.  Co.  v.  Champion 
Min.  Co.  (U.  S.)  63  Fed.  540,  544. 

HORSESHOE  OALSL 

A  horseshoe  calk  is  a  mere  bit  of  iron 
or  steel,  not  intended  for  display,  but  for  an 
obscure  use,  and  adapted  to  be  applied  to  the 
shoe  of  a  horse  for  use  in  snow,  ice,  and  mud. 
Rowe  V.  Blodgett  &  Clapp  Oo.  (U.  S.)  103  Fed. 
873,  874. 

HORSESHOE  BISTRIOT. 

The  phrase  "horseshoe  district"  is  as 
well  known  in  New  Jersey  as  a  synonym  for 
unfair  political  methods  as  is  the  word  "ger- 
rymander" throughout  the  United  States. 
Morris-  v.  Wrightson,  28  AU.  56,  63,  56  N.  J. 
Law,  126,  22  L.  R.  A.  548. 


HOSIERY. 

The  term  "hosiery,**  as  used  in  the  tariff 
act  of  1832,  was  a  word  of  more  general  sig- 
nification than  "stockings,"  which  was  the 
word  used  in  the  act  of  1816,  and  which  was 
dropped  in  the  act  of  1828,  when  the  word 
"hosiery"  was  introduced.  It  signifies  a  class 
or  description  of  goods.  EUiU  y.  Hoyt  (U.  S.) 
11  Fed.  Cas.  226,  22t. 


HOSPES. 

The  word  "hospes,"  among  the  Romans, 
was  a  term  to  designate  the  owner  of  a  man- 
sion having  on  either  side  of  it  apartments 
for  the  entertainment  of  strangers.  It  was 
also  used  to  'designate  the  guest  received  by 
him.  Cromwell  y.  Stephens  (N.  Y.)  2  Daly, 
15,  17. 


HOSPITAL 

See  "Permanent  Hospital.** 
As  charity,  see  "Charity";  "Public  Char- 
ity." 

The  primary  meaning  of  the  word  "hospi- 
tal" was  an  inn  where  guests  were  entertain- 
ed for  compensation.  Now  the  word  is  more 
commonly  applied  to  a  building  founded  from 
charity,  where  the  sick  and  disabled  may  be 
treated  solely  at  their  own  expense,  or  at 
the  expense  of  a  corporation  which  receives 
only  indigent  patients,  and  is  sometimes 
known  as  an  "almshouse,"  and  in  either  case 
it  becomes  a  charitable  institution.  In  re 
Curtiss,  7  N.  Y.  Supp.  207,  208,  1  Con.  Sur. 
471. 
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"Hospitals/*  as  ased  in  Hiirs  Code  Wasb. 
S  1022,  exempting  all  hospitals  for  the  care 
of  sick  from  taxation,  will  not  be  held  to  in^ 
elude  the  land  upon  which  the  hospitals  are 
situated,  but  the  buildings  alone.  Thurston 
County  V.  Sisters  of  Charity  of  House  of 
Providence,  44  Pac.  252,  253,  14  Wash.  264. 

PestkovLM. 

''Hospitals,''  as  used  in  an  ordinance  pro- 
viding for  the  establishment  of  hospitals,  in- 
cludes pesthouses.  Clayton  v.  City  of  Hen- 
derson, 44  S.  W.  667,  668, 103  Ky.  228. 

State  prison* 

In  Act  March  21,  1896  (Laws  1885,  c 
54),  providing  that  any  person  who  shall  be- 
come a  pauper  or  public  charge  while  at  any 
hospital  shall  be  chargeable  for  support  to 
the  county  in  which  he  resided  before  enter- 
ing such  institution,  "hospital"  cannot  be 
construed  to  include  the  state  prison.  New 
Hampshire  Asylum  for  Insane  y.  Belknap 
County,  44  Atl.  928,  69  N.  H.  174. 

HOSPITIUM. 

Among  the  Romans,  on  either  side  of  the 
spacious  mansions  of  the  wealthy  patricians, 
were  small  apartments,  known  as  the  "hos- 
pitium,"  or  place  for  the  entertainment  of 
strangers.  Cromwell  y.  Stephens  (N.  Y.)  2 
Daly,  16,  17. 

HOST. 

"To  host"  was  to  put  up  at  an  inn. 
Cromwell  y.  Stephens  (N.  Y.)  2  Daly,  15,  20. 

HOSTEL 

"Hostel"  was  a  word  applied  to  signify 
large  houses  in  France,  built  upon  a  scale 
sufficiently  extensive  to  enable  their  owners 
to  discharge  the  duties  of  hospitality.  Crom- 
well Y.  Stephens  (N.  Y.)  2  Daly,  15,  17. 

HOSTILE  POSSESSION. 

"Hostile  possession,"  when  applied  to  the 
possession  of  an  occupant  of  real  estate  hold- 
ing adversely,  is  not  to  be  construed  as  mean- 
ing ill  will,  or  that  he  is  in  any  sense  an 
enemy  of  the  person  holding  the  legal  title, 
but  means  an  occupant  who  holds  and  is  in 
possession  as  owner,  and  therefore  against 
all  other  claimants  of  the  land.  Ballard  v. 
Hansen,  51  N.  W.  295,  297,  33  Neb.  861;  Hof- 
tine  Y.  Ewing,  84  N.  W.  93,  94,  60  Neb.  729; 
Griffin  y.  Mulley,  31  AU.  664,  167  Pa.  339. 

HOSTLER. 

"Hostler"  was  the  title  of  the  officer  in 
a  monastery  charged  with  the  entertainment 


of  guests.  It  was  also  the  Norman  word  for 
innkeeper,  and  was  in  use  until  about  the 
time  of  Elizabeth.  When  the  keeping  of 
horses  at  livery  became  a  distinct  occupation, 
it  was  the  term  for  the  keeper  of  a  livery 
stable,  and  afterwards  of  the  groom  who  had 
charge  of  the  stables  of  an  inn.  Cromwell 
Y.  Stephens  (N.  Y.)  2  Daly,  16,  20. 

At  a  roundhouse  a  "hostler"  Is  a  man 
whose  duty  it  is  to  care  for  locomotives  at 
the  roundhouse  and  to  run  them  In  and  out 
of  it  Chicago  &  W.  I.  R.  Co.  y.  Massig,  50 
111.  App.  666,  667. 

In  railroad  parlance  a  "hostler"  is  be 
who  receives  engines  from  the  regular  en- 
gineers as  they  come  from  the  road,  and  takes 
charge  of  them  in  the  shops  or  roundhouse, 
and  has  them  cleaned  and  ready  for  depart- 
ure on  the  road  again  when  they  are  wanted. 
ClUcago  &  St  L.  R.  Co.  y.  Ashling,  34  IlL 
App.  99,  105. 

A  railway  employ^,  whose  duty  it  Is  ta 
move  engines  when  sent  to  the  roundhouse 
and  to  take  an  engine  to  the  cinder  or  ash 
pit  preparatory  to  cleaning  It,  is  called  a 
"hostler."  Grannis  v.  Chicago,  St  P.  &  K. 
C.  R.  Co.,  46  N.  W.  1067,  81  Iowa,  444. 

HOTCHPOT. 

By  *'hotchpot"  Is  meant  that  each  child 
is  to  inherit  at  the  death  of  the  parent  an 
equal  proportion  of  the  estate.  McLure  v. 
Steele  (S.  C.)  14  Rich.  Eq.  105,  116.  But  that 
part  of  the  estate  which  has  been  advanced 
must  be  estimated  at  what  it  is  worth  at  the 
death.  McCaw  v.  Blewit  (S.  0.)  2  McCord, 
Eq.  90,  104. 

"By  the  English  statute  of  distributions 
(St  22  &  23  Car.  II,  c.  12)  the  division  by 
hotchpot  prevails  only  by  virtue  of  the  ex- 
press reservation  of  York  aqd  London.  As  a 
common-law  proceeding  it  was  only  known 
in  England  in  partition  between  sisters,  co- 
parceners, one  of  whom  had  received  gifts 
of  estates  in  frank-marriage.  In  such  case, 
if  land  descends  from  the  same  ancestor  to 
her  and  her  sisters  in  fee  simple,  she  shall 
have  no  share  In  them,  unless  she  will  agree 
to  divide  lands  so  given  in  frank-marriage 
with  the  rest  of  the  lands  descending.  Law 
v.  Smith,  2  R.  I.  244,  249  (citing  2  Bl.  Comm. 
189;  Co.  Litt.  SS  266-273). 

Hotchpot  is  the  blending  and  mixing  of 
property  belonging  to  different  persons  In  or- 
der to  divide  it  equally.  It  does  not  mean 
that  property  or  money  advanced  by  a  par- 
ent shall,  on  the  distribution  of  the  estate  of 
the  parent  In  kind  or  specie,  be  thrown  In 
with  the  property  which  has  descended,  but 
that  it  is  to  be  estimated  and  charged  against 
tlie  party  according  to  its  value  at  the  time 
the  advancement  was  made.  Ray  v.  Loper, 
65  Mo.  470,  472  (citing  2  Bl.  Oomm.  190). 
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"Hotchpot,"  as  used  in  a  statute  requir- 
ing advancements  to  be  '^brought  into  botcb- 
pot"  with  the  whole  real  and  personal  estate 
descended,  and  that  such  party  returning  such 
adTancements  aa  aforesaid  shall  thereupon 
be  entitled  to  his  proper  portion^  etc.,  does 
not  mean  "that  the  party  should  relinquish 
Ms  interest  in  that  particular  property,  but 
it  is  intended  to  be  brought  in  for  the  purpose 
of  being  taken  into  consideration  in  making 
a  distribution  of  the  entire  estate,  in  order 
to  ascertain  whether  it  amounts  to  his  full 
share  of  the  estate.  His  title  of  the  property 
is  derived  from  the  gift  and  cannot  be  af- 
fected by  the  distribution,  and  consequently 
its  value  must  be  estimated  at  the  time  when 
the  gift  was  made."  Jackson  v.  Jackson,  28 
Miss.  (6  Gushm.)  674,  680,  64  Am.  Dec.  114. 

It  appears  to  have  been  settled  in  Eng- 
land, soon  after  the  passage  of  St.  22  &  23 
Gar.  II,  that  the  child  who  had  been  advan- 
ced was  not  required  to  bring  his  advance- 
ment into  hotchpot,  except  in  the  case  of 
a  total  intestacy  The  rule  established  by 
1  Rev.  St  p.  754,  H  23-26,  relating  to  title  to 
real  property  by  descent,  is  that,  if  any  child 
of  an  intestate  shall  have  had  advancements, 
the  amount  thereof  shall  be  estimated  in  the 
division  and  distribution  of  the  real  and  per- 
sonal estate  of  the  intestate.  Within  the 
meaning  of  this  law  and  rule  a  man  who  dies 
leaving  a  will  is  not  an  intestate,  although 
by  his  will  he  bequeaths  only  his  personal 
estate,  leaving  his  real  estate  undisposed  of. 
Thompson  v.  Garmichael  (N.  Y.)  8  Sandf .  Oh. 
120. 127,  129. 

HOTEL 

See  "Family  Hoter;   "Regular  Hotels." 
Hotel  keeping,  as  business,  see  "Busi- 
ness.*' 

A  hotel  is  a  place  where  the  proprietor 
makes  it  his  business  to  fmrnish  food  or  lodg- 
ing, or  both,  to  travelers.  Bunn  v.  Johnson, 
77  Mo.  App.  596,  599. 

A  hotel  is  a  house  for  entertaining  trav- 
elers; an  inn  or  public  house  of  the  better 
class.  Fruchey  v.  Eagleson,  43  N.  E.  146, 
147,  15  Ind.  App.  88;  Gity  of  St  Louis  v. 
Slegrist.  46  Mo.  493,  595;  People  v.  Jones  (N. 
T.)  54  Barb.  311,  316;  Bonner  v.  Welborn,  7 
Ga.  296,  334,  337. 

A  hotel  is  a  place  for  the  general  enter- 
tainment of  all  travelers  and  strangers  who 
c^PPly>  paying  suitable  compensation.  Gomer 
T.  State,  10  S.  W.  106,  107,  26  Tex.  App.  509. 

A  hotel  is  a  place  where  every  well-be- 
haved stranger  or  traveler,  who  is  willing  to 
pay  reasonable  rates  for  accommodation,  is 
entitled  to  receive  food,  drink,  and  lodging. 
In  re  Application  for  License  (Pa.)  19  Wkly. 


Notes  Gas.  359,  300;  In  re  Beaver  County 
Licenses  (Pa.)  3  Montg.  Co.  Law  Rep'r,  64, 
66. 

The  words  "regular  hotels  and  eating 
houses,"  in  Rer.  St  §  8092,  providing  that 
all  places  where  intoxicating  liquors  are  sold 
shall  be  closed  on  Sunday,  but  that  the  term 
'*place,"  in  reference  to  regular  hotels  and 
eating  houses,  shall  be  construed  to  mean  a 
room  or  part  of  the  room  where  such  liquors 
are  usually  exposed  to  sale,  designate  places 
the  principal,  and  not  the  subordinate,  busi- 
ness of  which  is  the  carrying  on  of  a  hotel 
or  eating  house.  Lederer  v.  State  (Ohio)  3 
O.  C.  D.  303,  304. 

A  hotel  is  none  the  less  a  hotel  from  the 
fact  that  it  was  not  immediately  on  a  high- 
way, or  that  the  grounds  on  which  it  stood 
were  inclosed  and  the  gates  closed  at  night. 
Its  location,  and  the  extent  of  the  ground  sur- 
rounding it  and  the  manner  in  which  those 
grounds  were  improved  and  reserved  for  the 
exclusive  use  and  enjoyment  of  those  who 
patronized  it  doubtless  made  it  more  attract- 
ive to  those  who  chose  to  make  a  transient 
resort  of  it  but  did  not  convert  it  into  a  mere 
boarding  house.  A  hotel  is  none  the  less  one 
because  in  some  respects  it  may  be  conducted 
difFerently  or  have  more  attractions  than  oth- 
er public  hotels,  so  long  as  it  is  held  out  to 
the  public  as  a  place  for  the  entertainment 
of  all  transient  persons  who  may  have  oc- 
casion to  patronize  it  Modes  of  entertain- 
ment alter  with  the  fashion  of  the  age,  and  to 
preserve  a  clear  definition  is  not  easy.  "It  is 
not  wayfarers  or  travelers  from  a  distance 
that  at  the  present  day  give  character  to  an 
inn;  the  point  being  rather  that  people  re- 
sort to  the  house  habitually,  no  matter 
whence  coming  or  where  going,  for  transient 
lodging  and  entertainment."  Fay  t.  Pacific 
Imp.  Co.,  26  Pac.  1099,  1100,  93  Gal.  253  (cit- 
ing Schouler,  Bailm^  p.  249). 

An  inn  or  lK)tel  is  a  house  where  all  who 
conduct  themselves  properly  and  who  are 
able  and  ready  to  pay  for  their  entertainment 
are  received,  if  there  is 'accommodation  for 
them,  or  who,  without  any  stipulated  engage- 
ment as  to  the  duration  of  their  stay  or  as  to 
the  rate  of  compensation,  are,  while  there, 
supplied  at  a  reasonable  charge  with  their 
meals,  their  lodging,  and  such  services  and 
attention  as  are  necessarily  incident  to  the 
use  of  the  house  as  a  temporary  abode. 
Cromwell  v.  Stephens  (N.  Y.)  3  Abb.  Prac. 
(N.  S.)  26.  This  is  the  same  definition  ap- 
plied to  the  term  "hotel"  by  the  liquor  tax 
law.  In  re  Brewster,  80  N.  Y.  Supp.  666, 
667,  39  Misc.  Rep.  689. 

A  building  containing  ten  rooms,  sepa< 
rated  by  thin  partitions,  two  of  which  rooms 
were  well  furnished,  while  five  contained  sin- 
gle beds  and  mattresses  only,  the  remainder 
being  unfurnished,  was  not  a  "hotel,"  within 
Laws  1896,  c.  112,  $  31,  subd.  2,  regulating  the 
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liquor  traffic  and  defining  a  hotel  as  a  place 
In  which  there  are  at  least  ten  bedrooms  for 
the  accommodation  of  guests.  In  re  Place, 
60  N.  Y.  Supp.  640,  645,  27  App.  Diy.  661. 

Where  the  occupants  of  a  building  fit- 
ted up  one  side  of  a  room  with  several  stalls, 
where  oysters,  cooked  and  raw,  pies,  cheese^ 
etc.,  were  served  to  persons  who  might  call 
for  the  same,  mostly  to  teamsters  and  others 
who  were  stopping  in  the  village  for  a  short 
time,  the  building  is  used  for  "hotel  pur- 
poses," within  the  restriction  of  a  deed  pro- 
hibiting the  use  for  such  purposes.  Stevens 
V.  Pillsbury,  57  Vt  205.  210,  52  Am.  Rep. 
121. 

The  word  "hotel,"  in  France,  has  long 
ceased  to  be  confined  to  its  original  significa- 
tion, and  has  become  a  word  of  a  more  exten- 
sive meaning.  It  is  the  term  for  the  mansion 
of  a  prince,  nobleman,  minister  of  state,  or 
of  a  person  of  distinction  of  celebrity.  Crom- 
well V.  Stephens  (N.  Y.)  2  Daly,  15,  19. 

Boarding  house  distinguisked. 

"Hotel,**  "tavern,"  and  "Inn,**  are  prop- 
erly applied  to  places  kept  for  the  entertain- 
ment of  travelers  and  casual  guests,  as  dis- 
tinguished from  a  boarding  house,  which  is 
kept  principally  for  the  residence  of  perma- 
nent boarders.  Martin  v.  State  Ins.  Co.,  44 
N.  J.  Law  (16  Vroom)  486,  492,  43  Am.  Rep. 
397. 

The  word  "hotel,"  "inn,"  or  "tavern.**  im- 
plies a  place  for  the  entertainment  of  stran- 
gers and  travelers.  It  does  not  mean  a 
boarding  house.  To  answer  the  requirements 
of  the  law  relating  to  the  granting  of  licenses 
for  the  sale  of  liquor,  such  places  should  be 
located  with  reference  to  their  object;  in 
the  country  on  a  regularly  traveled  public 
road,  and  not  in  a  secluded  spot,  difllcult  of 
access,  and  in  boroughs,  towns,  and  villages 
in  such  convenient  place,  with  reference  to 
railroads  or  other  roads  and  places  of  busi- 
ness, as  will  be  most  convenient  to  those  de- 
siring to  patronize  them.  In  re  Liquor  Li- 
censes (Pa.)  4  Montg.  Co.  Rep*r,  77,  79. 

European  plan  lioteL 

The  term  "hotel,"  within  the  meaning 
of  a  statute  in  reference  to  the  liability  of 
the  proprietor  of  a  hotel  for  the  loss  of  prop- 
erty of  his  guests,  includes  the  class  of  hotels 
commonly  known  as  "European."  Bernstein 
V.  Sweeny,  33  N.  Y.  Super.  Ct  (1  Jones  &  S.) 
271,  274. 

A  European  plan  hotel  is  a  hotel  in 
which  rooms  and  lodging  are  furnished,  with- 
out board.  Vonderbank  v.  Schmidt,  10  South. 
616,  617,  44  La.  Ann.  264;  16  L.  R.  A.  462. 
464,  32  Am.  St.  Rep.  836. 

Inn  synonynions* 

See  "Inn." 


lioiiginc  konso* 

The  term  "inn,"  "tavern,'*  or  "hotel,- 
does  not  properly  designate  a  mere  lodging 
house,  although  the  keeper  thereof  may  send 
out  and  procure  cooked  food  tor  his  guests. 
A  house  which  does  not  contain  the  means  of 
preparing  food  for  the  table  in  the  ordinary 
way  has  not  the  necessary  accommodation  to 
entertain  travelers,  and  is  not  an  inn  within 
the  meaning  of  Act  1857  in  reference  to  the 
licensing  of  innkeepers.  Kelly  v.  Ehcciae 
Com'rs  of  New  York  (N.  Y.)  64  How.  Prac. 
327,  331. 

"Hotel,"  as  used  in  a  city  ordinance  fix- 
ing the  rate  at  which  hotels  should  be  char- 
ged for  the  water  furnished  them  by  a  water 
company,  cannot  be  construed  to  include  a 
large  structure,  eight  stories  in  height,  those 
above  the  basement  being  exclusively  used 
as  lodgings  for  single  persons  at  a  fixed  rate 
per  night;  there  being  no  arrangements  for 
board  or  cooking  for  guests,  nor  any  bar  or 
restaurant  belonging  to  or  connected  with  the 
occupation  of  the  building.  Allison,  one  of 
the  earliest  of  American  lexicographers  de- 
fines a  hotel  to  be  "an  inn  of  a  high  grade; 
a  respectable  tavern."  Webster  calls  it  "a 
house  for  entertaining  strangers  or  trav- 
elers," and  says  that  it  was  formerly  a  house 
for  genteel  strangers  or  lodgers,  but  that  the 
name  is  now  given  to  any  inn.  Worcester's 
definition  is:  "A  superior  lodging  house  with 
the  accommodations  of  an  inn;  a  public 
house;  a  genteel  inn;  an  inn.**  And  in  the 
last  edition  of  Webster  (1864)  there  is  given 
an  addition  to  the  previous  general  definition: 
"An  inn;  a  public  house,  especially  one  of 
some  style  or  pretention."  The  word  is  of 
French  origin,  being  derived  from  "hostel," 
and  more  remotely  from  the  Latin  word 
"hospes,"  a  word  having  a  double  significa- 
tion, as  it  was  used  by  the  Romans  to  de- 
note a  stranger  who  lodges  at  the  house  of 
another,  as  well  as  the  master  of  a  house  who 
entertains  travelers  or  guests.  A  hotel  in 
this  country  is  what  in  France  was  known 
as  a  "hotellerie,"  and  in  England  as  a  "com- 
mon inn,"  of  that  superior  class  usually  found 
in  cities  and  large  towns.  A  common  inn  is 
defined  by  Bacon  to  be  "a  house  for  the  en- 
tertainment of  travelers  and  passengers,  in 
which  lodging  and  necessaries  are  provided 
for  them  and  their  horses  and  attendants**; 
and  an  inn  is  a  house  where  all  who  conduct 
themselves  properly  and  who  are  able  and 
ready  to  pay  for  their  entertainment  are  re- 
ceived, if  there  is  accommodation  for  them, 
and  who,  without  any  stipulated  engagement 
as  to  the  duration  of  their  stay  or  as  to  the 
rate  of  compensation,  are  while  there  supplied 
at  a  reasonable  charge  with  their  meals,  their 
lodging,  and  such  services  and  attention  as 
are  necessarily  incident  to  the  use  of  the 
house  as  a  temporary  home.  This  is  exact- 
ly what  is  understood  in  this  country  by  a 
hotel.     In  one  of  the  earliest  adjudicated 
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<&seB  (Thompson  y.  Lacy,  8  Bam.  &  Aid.  283) 
JuAlce  Bayley  declares  a  hotel  to  be  a  bouse 
wbere  a  traveler  Is  furnlsbed  with  everything 
which  he  has  occasion  for  wliile  on  his  way, 
and  in  the  same  case  it  ia  said  to  be  a  house 
tbe  owner  of  which  holds  out  that  he  will  re- 
ceive all  travelers  and  sojourners  who  are 
willing  to  pay  a  price  adequate  to  the  sort  of 
accommodation  provided,  and  who  come  in  a 
situation  in  wliich  they  are  fit  to  be  received. 
A  distinction  was  soon  drawn  between  inns 
and  lodging  houses;  it  being  held  in  numer- 
ous cases  that  a  lodging  house  keeper  must 
make  a  contract  with  every  man  that  comes, 
while  an  innkeeper  was  required  to  furnish 
accommodation  to  any  guest  who  should  pre- 
sent himself.  •*The  Innkeeper,"  said  Coler- 
idge, J.,  in  Rex  V.  Ivens,  7  Car.  &  P.  213,  "is 
not  to  select  his  guests.  He  has  no  right  to 
say  to  one,  'You  shall  come  into  my  inn,' 
and  to  another,  *You  shall  not,*  as  every  one 
coming  and  conducting  himself  in  a  proper 
manner  has  a  right  to  be  received;  inn-keep- 
ers being  a  kind  of  public  servants,  having 
the  privilege  of  entertaining  travelers,  and 
of  supplying  them  with  What  they  want"  In 
Carpenter  v.  Taylor  (N.  Y.)  1  Hilt.  193,  195, 
it  was  held  that  a  restaurant  to  which  a  per- 
son resorts  for  the  temporary  purpose  of  ob- 
taining a  meal,  is  not  an  inn.  On  the  con- 
trary, as  the  customs  of  society  changed  and 
the  modes  of  living  were  altered,  the  law  as 
established  under  different  circumstances 
must  yield  and  be  accommodated  to  such 
changes.  Mere  eating  houses  cannot  now  be 
considered  as  inns.  They  are  wanting  in 
some  of  the  requisites  necessary  to  constitute 
them  inns,  as  no  lodging  places  are  provided 
for  travelers;  and,  though  the  person  n:iay 
carry  on  in  another  part  of  his  premises  the 
business  of  an  innkeeper,  it  does  not  follow 
that  the  liability  for  that  part  of  the  prem- 
ises is  to  be  extended  to  the  whole.  Crom- 
well V.  Stephens  (N.  Y.)  2  Eitly,  10,  17,  23, 
3  Abb.  Prac.  (N.  S.)  26,  Sa 

HOTEIi  BUX. 

A  contract  guarantying  the  payment  of  a 
hotel  bill  Includes  a  bill  for  board  and  lodg- 
ing, but  not  for  billiards,  cigars,  and  liquors. 
Patterson  y.  Gage,  16  Pac.  660,  561,  11  Colo. 
50. 

HOTZX  OABKI. 

A  "hotel  garni''  was  an  establishment 
common  in  Paris,  in  which  furnished  apart- 
ments were  let  by  the  day,  week,  or  month. 
Cromwell  y.  Stephens  (N.  Y.)  2  Daly,  15,  20. 

HOTEIi  lif  KW^i^H, 

As  a  merchant,  see  "Merchant** 

The  keeper  of  a  private  lodging  house, 
who  also  furnishes  her  guests  with  provisions 


at  a  profit,  is  subject  to  the  tmnkrupt  lawf 
as  a  "hotel  keeper,"  though  the  provisions 
were  set  apart  as  the  separate  property  of 
each  guest    Smith  y.  Scott  0  Bing.  14« 

A  hotel  keeper  is  a  person  who  receives 
and  entertains  as  guests  those  who  choose 
to  visit  his  house,  and  it  would  not  include 
one  who  merely  keeps  a  restaurant  where 
meals  are  furnished.  People  y.  Jones  (N.  Y.) 
54  Barb.  311,  316. 

HOTEIXEBIES. 

"Hotelleries"  is  a  name  which  has  been, 
in  use  in  France  several  centuries,  and  is  still 
in  use  to  some  extent  as  a  common  term  foi 
inns  of  the  better  class.  Cromwell  y.  Steph- 
ens (N.  Y.)  2  Daly,  15,  19. 

HOTTEST. 

While  it  cannot  be  said  that  the  word 
"hottest"  as  used  in  its  ordinary  sense,  is 
vulgar  per  se,  yet  in  its  colloquial  or  vernacu- 
lar meaning,  as  applied  to  a  woman,  it  is 
obviously  different  The  word  "hot"  as  de- 
fined in  Webster's  Unabridged  Dictionary, 
mean's,  among  other  things,  "lustful,  lewd, 
lecherous."  Aa  used  in  the  song  "Dora 
Dean,"  "She's  the  hottest  thing  you  ever 
seen,"  it  is  used  in  its  superlative  sense,  and 
is  applied  to  a  female.  It  is  difficult  to  es- 
cape the  conclusion  that  the  word  "hottest," 
as  used  in  the  song,  has  an  immoral  signifi- 
cation. Broder  v.  Zeno  Mauvaia  Music  Co. 
(U.  S.)  88  Fed.  74,  79. 

HOURS. 

See  "Banking  Hours'*;  ''Business  Hours." 

HOUSL 

See  "Bad  House**;  ^'Banking  House"; 
"Boarding  House";  "Brick  House"; 
"Business  House";  "Dwelling— Dwell- 
ing House";  "Open  House";  "Opera 
House";  "Private  House";  "Public 
House'*;   "Storehouse." 

Any  house,  see  "Any." 

Any  other  house,  see  "Any  Other.** 

Other  house,  see  "Other." 

"The  word  'house*  clearly  means  a  build- 
ing in  the  ordinary  sense  of  the  word,  and 
such  building  or  house  is  not  necessarily  tbe 
habitation  of  man  or  beast"  Ford  y.  State, 
14  N.  E.  241,  244,  112  Ind.  873. 

A  building  divided  into  floors  and  apart- 
ments, with  four  walls,  a  roof,  a  door,  and 
chimneys,  would  be  considered,  in  ordinary 
parlance  between  man  and  man,  as  a 
"house.**  The  word  "house"  does  not  neces- 
sarily mean  a  dwelling  house.  Daniel  y. 
Coulsting,  7  Man.  &  Q.  125. 
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The  term  'lioiise,"  as  used  In  an  Indict- 
ment for  arson,  Imports  a  dwelling  house. 
Oommonwealth  y.  Elliston,  14  Ky.  Law  Rep. 
216,  20  8.  W.  214. 

Within  the  naeanlng  of  Code,  §  4G68, 
which  declares  that  every  person  who  shall 
willfully  or  maliciously  bum  or  set  fire  to 
any  house,  bam,  stable,  or  other  valuable 
building,  etc.,  shall  be  imprisoned,  etc, 
"house"  is  not  limited  in  its  meaning  to 
dwelling  house,  or  other  bouse  within  the 
curtilage,  but  is  used  in  a  far  more  general 
sense  as  meaning  any  erection  of  value  which 
might  fall  within  the  general  description  of 
a  "house."  Hence  it  would  Include  a  bar- 
rel house  attached  to  a  cooperage  establish- 
ment Pike  V.  State,  76  Tenn.  (8  Lea)  677, 
578. 

The  word  •*house,"  as  used  in  an  indict- 
ment charging  that  defendant  "a  certain 
building,  to  wit,  a  house,  of  one  C,  did  set 
fire  to  and  burn,"  does  not  include  a  dwelling 
house.  Commonwealth  v.  Smith,  151  Mass. 
491,   24  N.   E.  677. 

A  building  erected,  not  for  habitation, 
but  for  workmen  to  take  their  meals  and  dry 
their  clothes  in,  which  has  four  walls,  a  roof, 
a  door,  but  no  window,  but  in  which  a  per- 
son slept  with  the  knowledge,  but  without 
the  permission,  of  the  owner,  is  not  a 
"house,"  the  setting  fire  to  which  is  a  felony, 
within  St  1  Vict  c.  89,  §  3.  A  cottage,  how- 
ever mean  or  wretched,  used  as  the  habita- 
tion of  man,  is  a  house,  within  the  meaning 
of  the  statute.  Reg.  y.  England,  1  Car.  & 
K.  533,  535. 

A  "house,"  as  used  in  the  definition  of 
arson,  is  any  building,  edifice,  or  stracture 
inclosed  with  walls  and  covered,  whatever 
may  be  the  materials  used  for  building.  Pen. 
Code  Tex.  1895,  iart  757;  Killman  v.  State, 
2  Tex.  App.  222,  225,  28  Am.  Rep.  432;  Smith 
V.  State,  5  S.  W.  219,  220,  23  Tex.  App.  357, 
69  Am.  Rep.  773. 

The  word  "house,"  in  a  statute  declar- 
ing that  the  offense  of  burglary  may  be  com- 
mitted in  any  dwelling  house  or  in  any  other 
house  or  building,  is  to  be  construed  to  mean 
a  house,  without  regard  to  its  inhabitancy. 
State  V.  Dan,  4  Pac.  336,  18  Nev.  346. 

"House,"  as  used  in  St  1858,  p.  206,  de- 
claring the  crime  of  burglary  to  be  the  break- 
ing into  any  house,  room,  apartment  or  tene- 
ment etc.,  means  any  structure  which  has 
walls  on  all  sides,  and  is  covered  by  a  roof, 
regardless  of  the  fact  whether  it  is  at  the 
time,  or  ever  has  been,  inhabited  by  mem- 
bers of  the  human  family.  People  ▼•  Stick- 
Lnan,  34  Cal.  242,  245. 

"House,"  as  used  in  an  indictment  char- 
ging the  felonious  breaking  "of  the  house 
of  P.,"  means  an  edifice  for  the  habitation 
of  men;  a  dwelling  house,  or  abode  for  the 


human  species.  It  does  not  mean  a  wood- 
house,  henhouse,  ashhouse,  hoghouse,  c^rn- 
house,  warehouse,  etc.  Thompson  v.  People 
(N.  Y.)  3  Parker,  Or.  R.  208,  214;  Palmer  v. 
State,  47  Tenn.  (7  Cold.)  82,  86. 

A  "house,"  within  the  meaning  of  the 
chapter  defining  and  punishing  burglary,  is 
any  building  or  stmcture  erected  for  public 
or  private  use,  whether  the  property  of  the 
United  States,  of  this  state,  or  of  any  public 
or  private  corporation  or  association,  or  of 
any  Individual,  and  of  whatever  material  it 
may  be  constructed.  Pen.  Code  Tex.  1895, 
art  8^. 

The  term  "house"  prima  facie  means  a 
dwelling  house.  It  means  a  house  intended 
for  human  habitation,  as  used  in  St  51  Greo. 
Ill,  fixing  a  charge  upon  all  houses,  within 
a  certain  parish,  to  be  paid  by  the  occupiers 
of  such  houses.  Surman  v.  Darley,  14  Mees. 
&  W.  181,  183. 

Gen.  St  p.  267,  I  137,  forbidding  the 
keeping  of  a  disorderly  house  or  a  house 
where  lewd  and  dissolute  persons  resort  does 
not  mean  a  dwelling  house  only,  but  means 
any  building  kept  by  a  person  in  which  the 
disorderly  conduct  forbidden  by  the  statute 
is  permitted.  State  v.  Powers,  36  Conn.  77» 
79, 

A  warrant  attached  to  a  complaint  di- 
rected the  officer  to  enter  the  "house  and 
premises  mentioned  in  the  above  complaint," 
and  the  language  of  the  complaint  was,  "the 
house  and  premises  of  D.,  of  G.,  in  the  coun- 
ty of  H."  Held,  the  word  "house^'  should  be 
constmed  as  meaning  the  dwelling  house  of 
D.,  and  to  refer  to  such  house  occupied  by 
him  as  a  dwelling,  and  not  to  one  owned  by 
him  in  addition  to  his  dwelling,  and  hence 
the  warrant  was  not  defective  for  uncertain- 
ty. Wright  v.Oressel,  3  N.  B.  6,  7, 140  Mass. 
147. 

The  word  "house,"  as  used  in  a  com- 
plaint under  the  act  for  the  suppression  of 
intemperance,  alleging  that  certain  intoxicat- 
ing liquors  were  kept  in  a  certain  house  oc- 
cupied and  kept  by  a  certain  person  on  a 
certain  lot,  is  not  equivalent  to  "dwelling 
house,"  as  used  in  the  statute  relating  to 
proceedings  when  the  liquors  are  kept  in  a 
dwelling  house  or  a  house  in  which  a  fam- 
ily resides.  Sanders  y.  State,  2  Iowa  (2 
Clarke)  230,  277. 

Apartment,  office,  or  room. 

"House,"  as  used  in  Comp.  Laws,  8  1637, 
giving  landlords  a  lien  on  the  property  of 
their  tenants  which  remains  in  the  house 
rented,  includes  a  separate  apartment  in  the 
building  which  is  occupied  by  a  tenant,  and 
is  not  limited  to  a  separate  building.  Wolcott 
V.  Ashenfelter,  23  Pac.  780,  6  N.  M.  442,  8  L. 
R.  A.691. 
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"House,'*  ez  vi  termini,  at  least,  embra- 
ces tbe  land  on  which  the  building  is  erected. 
A  house  and  apartments  within  it  are  not  the 
same.  *'Hbase'*  may  include  the  subjacent 
land«  but  apartments  within  it  may  not  Mc- 
Millan T.  Solomon,  42  Ala.  856,  858,  94  Am. 
Dec.  654. 

**Hoi]se,"  as  used  in  a  statute  prohibiting 
tbe  keeping  of  a  disorderly  house,  means  any 
building  or  part  of  a  building,  or  even  a  sin- 
gle room,  used  for  disorderly  purposes.  The 
cuuimon  law  takes  no  notice  of  an  offense  of 
keeping  a  disorderly  tenement,  but  part  of 
a  bouse  used  for  such  purposes  constitutes  a 
disorderly  house  within  the  statute.  Com- 
flaonwealth  v.  Bulman,  118  Mass.  456,  457,  19 
Am.  Bep.  469;   State  v.  Garity,  46  N.  H.  61, 

A  house,  wittiln  the  meaning  of  the  stat- 
ute prohibiting  the  keeping  of  a  bouse  which 
tbe  occupant  permits  to  be  used  as  a  public 
resort  for  the  playing  of  any  unlawful  game, 
includes  a  single  room  in  a  house  which  is 
Dsed  for  such  purpose,  even  though  there  is 
no  evidence  of  the  occupant  paying  rent. 
Commonwealth  y.  Hyde,  Thacher,  Or.  Gas. 
19.22. 

A  violation  of  Code,  art  80, 1  66,  provid- 
hig  that  no  person  shall  keep  any  gaming 
table,  or  any  bouse,  vessel,  or  place  for  tbe 
purpose  of  gaming,  is  shown  by  an  indictment 
that  defendant  kept  a  certain  place,  to  wit,  a 
certain  room  in  his  hotel,  for  gambling. 
Wheeler  v.  State,  42  Md.  563,  567. 

In  Weiss  v.  State,  16  Tex.  App.  431,  432, 
it  was  held  that  "room"  and  "house,"  as  used 
in  an  Indictment  for  gaming,  were  not  syn- 
onymous terms.  Hodges  v.  State,  72  S.  W. 
1T9.  180,  44  Tex.  Cr.  R.  444. 

"House,"  as  used  in  Pen.  Ck)de  1895,  art 
704,  defining  burglary  as  being  the  entry  of 
a  bouse  by  force,  etc.,  includes  a  sberifTs  of- 
fice. Blgham  v.  State,  20  S,  W.  577,  31  Tex. 
Cr.  R,  244. 

Pen.  CJode,  art  709,  relating  to  the  of- 
fense of  breaking  a  house  to  commit  a  crime 
therein,  and  defining  "house"  to  be  any  build- 
in?  or  structure  erected  for  public  or  private 
use,  of  whatever  material  it  may  be  con- 
Btrncted,  should  be  construed  to  include  an 
office,  room,  or  apartment  in  one  corner  of  a 
hardware  room,  made  of  pickets  four  feet 
high,  one  inch  square,  and  three  inches 
apart,  on  top  of  which  there  was  a  plank, 
where  the  account  books,  money,  etc.,  of  a 
lumber  company  were  kept,  and  where  the 
business  of  such  company  was  transacted  by 
their  agent  or  clerk,  and  used  separately 
from  any  other  portion  of  tbe  hardware 
house  for  jsl  particular  business,  in  fact  and 
commonly' understood  to  be  a  room  in  such 
hardware  house.  Anderson  v.  State,  17  Tex. 
App.  305,  310. 


In  an  ordinance  declaring  that  any  per- 
son offering  for  sale,  etc.,  any  goods,  wares, 
or  merchandise  along  or  upon  the  public 
streets,  alleys,  or  other  public  places  of  the 
town,  or  from  house  to  house,  shall  be  deemed 
a  peddler,  "bouse"  will  include  an  office,  so 
that  an  offer  of  goods  for  sale  from  one  office 
to  another  would  constitute  a  person  a  ped- 
dler. Town  of  Spencer  v.  Whiting,  28  N.  W. 
13,  14,  68  Iowa,  678. 

Boat. 

A  statute  prohibited  the  keeping  of  any 
house  of  ill  fame  or  any  erection  or  building 
resorted  to  for  the  purposes  of  prostitution 
and  lewdness.  Held,  that  it  was  not  neces- 
sary that  an  erection  should  have  a  fixed 
position,  in  order  to  be  a  "house,"  but  the 
word  included  a  houseboat  moored  in  a  river, 
constructed  for  the  purpose  of  floating  from 
point  to  point  on  tbe  Mississippi  and  using  it 
as  a  place  of  resort  for  prostitution  and  lewd- 
ness.   State  V.  Mullen,  35  Iowa,  199. 

The  term  "house,"  in  the  statute  in  ref- 
erence to  gambling  houses,  includes  a  boat 
equipped  to  carry  on  a  gambling  iMisinees. 
State  V.  Metcalf,  65  Mo.  App.  681,  685. 

In  boundaries* 

When  a  house  is  referred  to  in  the  field 
notes  of  a  surveyor,  it  constitutes  a  monu- 
ment, the  same  as  a  witness  ti*ee.  Wise  v. 
Burton,  14  Pac.  678,  681,  73  Cal.  166. 

A  deed  describing  the  boundary  line  of 
the  premises  conveyed  as  commencing  a  cer- 
tain number  of  feet  east  of  the  grantee's 
"house"  cannot  be  construed  to  mean  an 
imaginary  plane  extending  perpendicularly 
from  the  extreme  outer  edge  of  the  over- 
hanging projection  to  the  ground.  The  word 
"house"  may  have  various  meanings,  depend- 
ent upon  or  made  evident  by  the  purpose  of 
the  parties  and  the  subject-matter  of  the  con- 
tract When  it  is  the  subject-matter  of  a 
deed  or  other  contract,  it  may  be  found  to 
include  other  buildings  not  popularly  known 
as  houses,  or  a  garden,  an  orchard,  etc. 
(Marston  v.  Stickney,  58  N.  H.  609);  or  a 
stable  (Bridge  v.  Bridge,  146  Mass.  373,  377, 
15  N.  E.  899).  It  may  even  exclude  the  ap- 
proaches of  steps  leading  up  to  it  (United 
States  V.  Mueller,  113  U.  S.  153,  5  Sup.  Gt 
380,  28  L.  B2d.  94G).  Kendall  v.  Green,  42 
Ati.  178.  179,  67  N.  H.  557. 

Bnlldins  synonynious. 

See  "Building  (In  Criminal  Law)." 

Ohieken  honse. 

A  stationary  structure  eight  feet  tall, 
covered  with  shingles  and  inclosed  with  wire, 
erected  for  the  purpose  of  the  safe-keeping 
of  birds  and  fowls,  is  a  "house"  within  tbe 
Georgia  Ck)de,  defining  the  offense  of  "larceny 
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from  the  house."    WllUaxnB  y.  State,  32  S. 
B.  129,  105  Ga.  814,  70  Am.  St  Rep.  82. 

**Hou8e,"  as  used  in  Pen.  Ck>de,  S  178,  pro- 
Tldlng  that  **larcenj  from  the  house  Is  the 
breaking  or  entering  any  house  with  the  in- 
tent to  steal,  or,  after  breaking  or  entering 
said  house,  stealing  therefrom  anything  of 
value,"  includes  a  permanent  building  or  fix- 
ture erected  on  a  place  for  the  safety  of 
chickens,  and  called  a  "chicken  house,"  and 
stealing  chickens  therefrom  is  larceny  from 
the  house.  Gardner  y.  State,  31  S.  B.  677, 
678,  106  Ga.  662. 

Whether  a  conviction  upon  an  Indictment 
for  simple  larceny  can  or  cannot  be  sustain- 
ed on  evidence  showing  that  the  accused  com- 
mitted the  offense  of  larceny  from  a  house, 
such  conviction  may  be  sustained  where  the 
evidence  warranted  a  finding  that  the  struc- 
ture from  which  the  stolen  goods  were  taken 
and  carried  away  was  a  chicken  coop  and 
not  a  house.  Willis  v.  State,  102  Oa.  672,  28 
S.  B.  017. 

Oomcrib  or  oat  bin. 

A  eorncrib,  used  solely  for  storing  com 
and  feed,  is  a  *'house,"  within  the  statute  re- 
lating to  burglary.  Barber  v.  State  (Tex.) 
60  S.  W.  616,  616. 

A  crib  in  which  corn  and  fodder  are  kept 
is  undoubtedly  such  a  structure  as  comes 
within  the  provisions  of  a  statute  punishing 
the  burning  of  a  house  or  building.  Brown 
V.  State,  62  Ala.  346,  347. 

A  portable  box,  4  feet  high  on  one  side 
and  18  inches  on  the  opposite  side,  14  feet 
long,  and  6  feet  wide,  used  to  hold  oats.  Is  not 
a  **house,"  within  the  contemplation  of  the 
statute  relating  to  burglary.  Williamson  t. 
State,  44  S.  W.  1107,  89  Tex.  Gr.  R.  60,  73 
Am.  St  Rep.  901. 

County  Jail. 

1  Rev.  CJode,  p.  587,  c.  160,  8  4,  prohibit- 
ing the  burning,  either  in  the  day  or  night, 
of  any  house  or  houses  whatsoever  other  than 
those  previously  enumerated  in  the  statute, 
should  be  construed  to  include  the  common 
jail  and  county  prison  of  a  county;  they  not 
being  especially  enumerated.  Stevens  t. 
Commonwealth  (Va.)  4  Leigh,  683,  684. 

Oortilaso  or  land  included. 

A  bequest  of  a  house  passes  everything 
which  was  occupied  by  testator  with  it  as 
proper  and  convenient  for  the  occupation  of 
the  house,  though  the  word  "appurtenances'* 
be  not  added.  The  distinction  between 
"house"  and  "messuage"  is  too  subtle  to  be 
relied  upon,  for  whatever  will  pass  by  the  one 
will  equally  pass  by  the  other.  Clements  v. 
Collins,  2  Term  R.  498,  602;  Gibson  v.  Brock- 
way,  8  N.  H.  465,  470,  31  Am.  Dec.  200; 
Board  of  Bducation  of  City  of  Topeka  v. 
State,  67  Pac  559,  561,  64  Kan.  a 


A  devise  of  a  house  Includes  tbe  city  lot 
upon  which  the  house  stands.  It  would  also 
pass  the  orchard,  garden,  and  curtilage. 
Common  Council  of  City  of  Richmond  v. 
State,  IS  Ind.  334,837;  Rogers  v.  Smith,  4  Pa. 
93,  101;  Rennet  v.  Bittle  (Pa.)  4  Rawle,  839, 
342  (citing  2  Ch.  Cas.  27;  Kiel  way,  57); 
Eliot  V.  Carter,  29  Mass.  (12  Pick.)  436,  440; 
Brown  y.  Turner,  20  S.  W.  660,  661,  113  Mo. 
27;  Fiske  v.  Wetmore,  10  Atl.  627,  628,  15  R. 
I.  854;  Sparks  v.  Hess,  15  Cal.  186,  196; 
Riddle  V.  Littlefield,  63  N.  H.  603.  608,  16 
Am.  Rep.  388. 

It  is  a  general  rule  of  construction  that 
the  grant  of  a  house  gives  a  freehold  in  the 
land  under  it  as  incident  thereto  and  neces- 
sary to  its  enjoyment  Bacon  v.  Bowdoin,  39 
Mass.  (22  Pick.)  401;  Id.,  43  Mass.  (2  Mete.) 
691;  Inhabitants  of  Cheshire  v.  Inhabitants 
of  Shutesbury,  48  Mass.  (7  Mete.)  566.  And 
the  same  principle  applies  to  a  reservation 
or  exception  in  a  deed.  Webster  v.  Potter, 
105  Mass.  414,  415  (citing  Bsty  y.  Currier,  98 
Mass.  600). 

A  house  has  been  construed  to  mean  both 
the  structure  and  the  land  on  which  it  stands. 
Cassiano  v.  Ursuline  Academy,  64  Tex.  673, 
675  (quoting  Qerke  v.  Purcell,  25  Ohio  St 
229;  Mullen  v.  Brie  County  Com'rs,  86  Pa. 
288,  27  Am.  Rep.  650;  Trinity  Church  y.  City 
of  Boston,  118  Mass.  164);  McMillan  v.  Solo- 
mon, 42  Ala.  356,  368,  94  Am.  Dec.  654. 

•rrhe  common  and  ordinary  acceptation 
of  the  word  'house'  embraces  every  appurte- 
nant and  accessory  to  the  main  building;  so 
in  legal  acceptation  the  sale  of  a  house  car- 
ries along  with  it  whatever  may  be  neces- 
sary to  a  full  and  complete  enjoyment  of  the 
thing  sold."  As  used  in  a  fire  policy  on  a 
house,  the  word  was  construed  to  include 
buildings  accessory  to  the  main  building. 
Workman  v.  Insurance  Co.,  2  La.  607,  609, 
22  Am.  Dec.  141. 

"House,"  as  used  in  the  common-law  def- 
inition of  arson,  defining  the  crime  as  the 
malicious  burning  of  the  house  of  another, 
means  the  dwelling  house  and  all  outhouses 
which  are  a  parcel  thereof.  State  v.  McGtow- 
an,  20  Conn.  245,  246,  52  Am.  Dec.  836. 

A  reservation  of  the  **house  and  garden" 
in  the  sale  of  a  tract  of  land  should  be  con- 
strued as  carrying  with  it  a  reservation  of 
the  dooryard  and  the  use  of  estovers.  Baxtor 
V.  Brand,  36  Ey.  (6  Dana)  296,  297. 

The  word  "house"  does  not  Include  any 
part  of  the  garden,  orchard,  or  curtilage,  so 
as  to  prevent  interference  therewith  by  a 
railroad,  under  Rev.  St  1840,  a  81,  |  5,  pro- 
viding that  in  locating  railroads  no  corpora- 
tion shall  take  any  meeting  house  or  dwell- ' 
ing  house  without  the  consent  of  the  owners 
thereof.  Wells  v.  Somerset  &  K.  R.  Co.,  47 
Me.  345,  347. 
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DUferent  wf  of  povtl«A« 

A  building,  the  lower  part  of  wbich  is 
used  as  a  cowhouae  and  stable,  and  the  upper 
part  consisting  of  a  chamber  used  as  a  dwell- 
ing house,  Is  a  "house,"  witliin  St  2  Wm.  IV. 
c.  45,  i  27,  giving  the  right  of  yotlng  to  the 
occupier  of  a  hou8&  Nunn  y.  Denton,  7 
Mann.  &  O.  G6,  08. 

A  building  calculated  to  be  used  as  a 
dwelling  house,  but  some  of  the  upper  por- 
tions of  which,  not  so  occupied,  are  cut  off 
to  be  used  as  workshops,  is  a  "house,"  with- 
in the  meaning  of  St  2  Wm.  IV,  c.  46,  S  27, 
glTlng  the  right  of  voting  to  the  occupier  of 
a  house.  Daniel  v.  Coulsting,  7  Mann,  ft  G. 
122,  123. 

EztemAl  on&ameats  mm  part  of* 

The  owner  of  two  adjoining  houses  con- 
tracted to  sell  one  of  them,  describing  it  as 
"all  that  dwelling  house  now  in  the  occupa- 
tion of  P."  On  the  front  of  defendant's 
house,  at  the  side  which  Joined  plaintiff's, 
was  a  slight  projection  of  2  or  8  inches,  9 
feet  in  width  and  in  the  middle  of  this  pro- 
jection was  a  doorway  3^^  feet  wide,  on  each 
side  of  which  was  a  small  pillar,  supporting 
a  small  portico.  Over  the  doorway  was  a 
window,  and  over  this  a  slight  pediment, 
which  extended  8  inches  beyond  each  side  of 
the  projection.  On  the  inside  the  party  wall 
dividing  defendant's  house  from  plaintiff's 
house,  instead  of  being  coincident  with  the 
projection,  was  about  2  feet  11  inches  more 
to  the  south,  and  was  in  a  direct  line  with  the 
side  of  the  doorway,  so  that  from  2  to  3  feet 
of  that  which  appeared  from  the  outside  to 
form  a  part  of  defendant's  house  from  the 
inside  formed  a  part  of  the  wall  of  the  front 
room  of  plaintiff's  house.  An  action  was 
brought  for  painting  the  pillar  and  the  parts 
of  the  portico  over  it,  and  the  pediment,  all 
of  which  were  to  the  north  of  the  plaintiff's 
side  of  the  middle  of  the  party  wall,  and  all 
of  which  plaintiff  claimed  as  part  of  his 
house,  while  defendant  claimed  them  as  part 
of  the  *'house  in  the  occupation  of  P."  Held, 
that  the  "house  in  the  occupation  of  P." 
meant  those  parts  which  he  used  and  enjoy- 
ed internally  with  the  external  walls  that 
protect  them,  and  the  parts  of  the  adjoining 
house  the  frontage  walls  of  which  protected 
plalntilTs  house,  did  not  cease  to  be  his 
merely  because  their  external  ornaments  ap- 
parently belonged  to  defendant's  bouse.  Fox 
v.  Clarke,  U  R.  7  Q.  B.  748,  753.  In  the  same 
case,  on  another  appeal,  the  court  held  that 
"by  the  house  now  in  the  occupation  of  P." 
included  that  part  which  overlapped  the 
front  room  of  plaintiff;  it  having  become  a 
part  of  the  house  occupied  by  P.  Fox  v. 
Clarke,  L.  R.  9  Q.  B.  666,  609. 

Sunt  ay aoiiyiiioiis* 

The  word  "house,"  In  an  Instrument 
guarantying  the  house  of  J.  De  Rivera,  signl- 
flea  nothing  more  than  the  firm  or  partner- 


ship of  J.  De  Rivera  ft  Ca  The  word  "house" 
is  an  equivalent  expression  for  the  word 
"firm."  Burch  v.  De  RiVera*  6  N.  Y.  Supp. 
20d,  207,  63  Hun,  867. 

Freight  ear* 

A  freight  car  body,  which  has  been  de- 
tached from  the  wheels  and  placed  upon  per- 
manent posts  near  a  railway  track  at  a  sta- 
tion, and  to  which  a  platform  has  been  at- 
tached, thus  constituting  a  structure  to  be 
used  as  a  freight  warehouse,  and  which  is 
used  for  this  purpose  only,  is  a  **house,"  with- 
in Pen.  Code,  S  136,  defining  the  offense  of 
arson.  Carter  v.  State,  32  S.  B.  846,  846,  106 
Oa.  372,  71  Am.  St  Rep.  262. 

Fniit  stand. 

A  fruit  stand,  built  somewhat  In  the 
shape  of  a  piano  box,  about  eight  feet  high, 
with  shelves  and  counters,  so  that  the  pro- 
prietor could,  In  making  sales,  stand  inside 
or  outside  of  the  structure  as  he  desired,  is 
a  *'house,"  within  the  meaning  of  that  term 
as  used  in  the  statute  relating  to  burglao^. 
Willis  V.  State,  83  Tex.  Civ.  App.  168,  26  S. 
W.  1119. 

Gin  house* 

The  word  **hou8e,"  as  used  in  Act  March 
22,  1876,  c  228,  defining  the  malicious  setting 
fire  to  any  church,  chapel,  meeting  house,  or 
any  house,  stable,  coach  house,  outhouse, 
warehouse,  oflQce,  shop,  etc.,  does  not  include 
a  gin  hous&  State  v.  Thome,  81  N.  C.  666, 
669. 

Inclosed  park  o»  avbor. 

The  term  ''house,"  as  used  In  Gen.  St 
tit  62,  S  4,  prohibiting  the  keeping  open  on 
Sunday  of  any  shop,  house,  etc,  for  the  sale 
of  intoxicating  liquors,  will  not  include  an 
inclosed  park  where  such  liquors  are  sold. 
State  V.  Barr,  39  Conn.  40,  44. 

A  liquor  dealer's  bond  obligated  him  to 
keep  an  orderly  '*house  or  place  of  business.'* 
In  an  action  for  breach  of  the  bond,  it  ap- 
peared that  in  the  back  of  defendant's  store 
there  was  a  bar  nnd  in  the  rear  of  the  store 
a  door  opened  on  an  alley  across  which  there 
was  an  arbor.  Defendant  had  control  of  this 
arbor,  which  was  arranged  with  tables  at 
which  persons  drank  beer  purchased  at  the 
store.  Held,  that  the  words  '*house  or  place 
of  business"  included  all  places  connected 
with  and  in  which  defendant  transacted  his 
business  of  retailing  liquor,  and  therefore  in- 
cluded the  arbor,  though  the  same  was  sep- 
arate and  apart  from  the  store  in  which  the 
liquors  were  kept  Whitcomb  v.  State,  21  S. 
W.  976,  977,  2  Tex.  Civ.  App.  301. 

Idvory  staUo. 

A  deed  conveying  property  in  a  residence 
district,  restricting  the  grantee  to  the  erec- 
tion of  not  "more  than  two  houses  thereon," 
means  the  erection  of  two  dwelling  houses  of 
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the  general  character  and  description  adopt- 
ed and  used  In  that  particular  locality  for 
private  residences.  It  was  contended  that 
the  word  was  to  be  construed  in  its  ordinary 
and  popular  meaning  as  defined  by  Webster: 
'*A  building  or  shed  intended  or  used  as  a 
habitation  or  shelter  for  animals  of  any 
kind;  but,  properly  speaking,  a  building  or 
edifice  for  the  habitation  of  man" — and  that 
a  livery  stable  might  be  erected  on  the  prop- 
erty, but  the  court  confined  the  word  to  the 
erection  of  a  dwelling  house.  Schenck  v. 
Campbell  (N.  Y.)  11  Abb.  Praa  292,  294. 

Material  after  destmotion. 

Pen.  Code,  art  651,  defines  arson  as  be- 
ing the  willful  burning  of  any  house  includ- 
ed within  the  meaning  of  article  652,  and  ar- 
ticle 652  defines  a  "house"  as  any  building  or 
structure  inclosed  with  walls  and  covered, 
whatever  may  be  the  material  used  for  the 
building.  Held  that,  since  a  building  ceases 
to  be  a  building  or  structure  after  it  is  torn 
down,  the  burning  of  the  material  of  which 
it  was  formerly  composed  would  not  consti- 
tute the  burning  of  a  house,  and  was  there- 
fore not  arson.  Mulligan  v.  State,  25  Tex. 
App.  199,  7  S.  W.  664,  8  Am.  St  Rep.  435. 

Onthonse.  • 

The  words  *'house  or  outhouse,"  as  used 
in  the  statutes  of  Tennessee,  making  the 
burning  of  a  house  or  outhouse  of  another  ar- 
son, are  not  synonymous.  Therefore  an  in- 
dictment charging  defendant  with  burning  a 
house  or  outhouse  of  another  is  defective,  for 
it  charges  separate  olTenses.  Whiteside  ▼• 
State,  44  Tenn.  (4  Gold.)  175,  183. 

As  a  part  of  realty. 

Houses,  as  a  general  rule,  are  part  of 
the  freehold,  and  pass  or  descend  with  the 
land.  The  prima  fade  intendment  is  that 
they  are  part  of  the  realty,  and,  if  there  be 
no  proof  to  take  the  case  without  the  general 
rule,  they  are  part  and  parcel  of  the  land, 
and  whoever  owns  the  land  owns  the  houses 
standing  thereon;  but  this  is  not  a  conclu- 
sive presumption.  It  may  be  rebutted,  and 
if  a  house  is  built  by  one  person  on  the  land 
of  another,  with  the  consent  of  the  owner  of 
the  land,  and  with  an  agreement  that  the 
house  shall  belong  to  the  builder,  and  may 
be  removed  or  disposed  of  by  him,  the  house 
does  not  become  a  part  of  the  realty,  but  con- 
tinues to  be  personal  property.  Harris  v. 
Powers,  67  Ala.  139,  143.  But  where  there 
was  no  reservation  of  the  right  to  remove 
such  house,  the  house  becomes  a  part  of  the 
realty,  and  the  one  who  built  it  has  no  right 
to  remove  it  or  dispose  of  the  lumber  of 
which  the  house  was  composed.  Powers  v. 
Harris,  68  Ala.  409,  410,  411« 

Portable  box. 

A  portable  box,  4  feet  high  on  one  side, 
18  inches  on  the  opposite  side,  14  feet  long, 


and  6  feet  wide,  used  to  hold  oats,  is  not  a 
house  within  the  contemplation  of  the  stat- 
ute defining  burglary.  Williamson  v.  State, 
39  Tex.  Gr.  B.  60,  44  S.  W.  1107»  73  Am.  St 
Rep.  901. 

Ab' premises. 

The  words  "house  or  place,*"  in  the  stat- 
ute requiring  the  complaint  for  a  search  war- 
rant to  be  on  oath  that  the  goods  are  con- 
cealed in  some  house  or  place,  is  not  equiva- 
lent to  the  term  ''premises,"  and  therefore  an 
affidavit  stating  that  the  stolen  goods  are  on 
certain  premises  is  not  a  compliance  with 
the  statute.  Humes  v.  Taber,  1  R«  I.  464, 
470. 

"House,"  as  used  in  Act  June  8,  1885,  au- 
thorizing the  boards  of  health  in  cities  of  the 
first  class  to  regulate  house  drainage,  should 
be  construed  \n  its  ihost  comprehensive 
meaning,  which  is  given  by  Webster  as  *'a 
building  intended  or  used  as  a  habitation  or 
shelter  for  animals  of  any  kind."  Therefore, 
while  it  may  be  permissible  for  a  pleader  to 
use  the  word  "building,"  instead  of  "house," 
yet  he  cannot  substitute  other  words  for  it. 
The  word  "property"  is  improper  in  this  con- 
nection. A  meadow  and  a  natural  lake  are 
properties,  but  they  are  not  houses  or  build- 
ings, within  the  meaning  of  the  act.  Com- 
monwealth V.  Lambrecht,  3  Pa.  Co.  Ct  B.  323, 
325. 

Shop  or  store. 

St  2  Wm.  IV,  c.  45,  I  27,  giving  a  right 
to  vote  for  members  of  Parliament  to  every 
male  person  of  full  age  who  occupies  "any 
house,  warehouse,  counting  house,  shop,  or 
other  building,"  does  not  apply  to  a  shop 
which  was  separated  from  the  rest  of.  the 
premises  by  a  yard,  and  around  which  there 
was  no  complete  curtilage  or  fence :  the  yard 
being  approached  by  a  passage  at  the  side  of 
the  shop  open  to  the  street,  which  was  the 
property  of  the  occupant  of  the  house  and 
shop,  but  used  by  the  tenant  of  the  adjoin- 
ing house  in  common  with  him.  Powell  y. 
Price,  4  O.  B.  105,  114. 

In  a  complaint  alleging  that  one,  not  be- 
ing a  tavemer,  did  keep  a  certain  "house, 
store,  and  shop"  for  the  purpose  of  selling 
wine  and  spirituous  liquors  to  be  drank 
thereat,  does  not  charge  the  keeper  of  a 
house,  and  also  a  store,  and  also  a  shop,  as 
three  distinct  and  separate  places  for  the 
purpose  of  selling  wine  and  spirituous 
liquors,  the  keeping  of  each  of  which  consti- 
tutes a  distinct  olTense;  the  words  "house, 
store,  and  shop"  being  used  as  ssmonymous, 
and  as  defining  but  one  place.  Bawson  y. 
State,  19  Conn.  292,  297. 

Smokehouse. 

A  building  with  walls,  roof,  and  a  door, 
used  as  a  smokehouse,  is  a  "house,"  within 
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tbe  meaning  of  the  statute  defining  burglary. 
Albritton  y.  State  (Tex.)  26  S.  W-  388. 

An  indictment  charging  defendant  with 
committing  larceny  from  a  emokehouse  raf- 
fldently  charges  that  the  larceny  was  com- 
mitted from  a  house.  A  smokehouse  would 
be  a  house  If  the  adjective  was  not  employed 
to  denote  it  a  smokehouse,  and  the  adjec- 
tlTe  only  renders  the  description  of  the  house 
more  deflnita  Irvin  ▼.  State,  87  Tex.  412, 
413. 

In  Act  May  17,  1865,  |  2,  which  makes  it 
a  capital  offense  to  break  into  the  house  of 
another  for  the  purpose  of  committing  a  lar- 
ceny or  robbery  therein,  ''house"  means  a 
house  in  which  persons  dwell  or  reside.  It 
does  not  refer  to  nor  include  smokehouses. 
Palmer  y.  State,  47  Tenn.  (7  Cold.)  82,  86. 

Teaameat. 

The  word  "house**  is  held  synonymous 
with  "tenement"  in  an  indictment  for  arson, 
ander  Sand.  &  H.  Dig.  |  4164,  defining  arson 
as  "the  willful  and  malicious  burning  of  the 
house  *  ^  ^  of  another."  The  indict- 
ment only  alleges  that  one  object  was  burned, 
and  that  is  described  as  one  house  and  tene- 
ment, and  we  understand  from  this  that  the 
defendant  was  charged  with  burning  a  house. 
State  V.  Snellgrove,  71  S.  W.  266,  267  (cit- 
ing Commonwealth  ▼.  Bossidy,  112  Mass. 
27T). 

A  flroHBitory  tenement  house,  in  which  a 
man  and  his  family  occupied  three  adjoining 
rooms,  was  the  "dwelling  house"  of  such 
party,  within  the  statute  relating  to  arson. 
Levy  y.  People,  80  M.  Y.  327,  332. 

Teat. 

A  large  tent  of  canvas,  supported  by 
poles  let  into  the  ground,  the  walls  and  roof 
being  of  canvas  and  the  fioor  of  plank,  is  a 
house,  within  the  meaning  of  Pasch.  Dig.  art. 
2027,  providing  punishment  for  the  keeping 
of  a  disorderly  house.  Killman  v.  State,  2 
Tex.  App.  222,  224,  28  Am.  Rep.  482. 

The  term  ''house,"  in  the  law  of  bur- 
glary, defined  in  Pen.  Ck>de  1895,  art  843,  as 
Including  any  building  or  structure  erected 
for  public  or  private  use,  of  whatever  ma- 
terial it  may  be  constructed,  includes  a  struc- 
ture In  which  the  builder  resides,  built  by 
placing  two  forked  poles  upright  in  the 
ground,  resting  another  upon  them,  over 
which  a  wagon  sheet  is  stretched,  and  the 
ends  fastened  to  boards  nailed  to  the  posts 
for  sides.  Favro  v.  State,  46  S.  W.  932,  39 
Tex.  Or.  R.  452,  73  Am.  St  Rep.  950. 

"House,"  as  used  in  Pasch.  Dig.  art  2409, 
providing  that,  if  any  person  shall  steal  prop- 
erty from  a  house  in  such  manner  as  that 
the  offense  does  not  come  within  the  defini- 
tion of  burglary,  he  shall  be  punished,  etc., 
does  not  apply  to  a  tent  consisting  of  two 
4  Wds.  &  P.— 25 


forks  driven  in  the  ground,  with  a  ridge  pole, 
across  which  is  stretched  a  piece  of  ducking, 
and  which  is  closed  at  one  end  by  another 
piece  of  cloth  hung  up,  and  is  open  at  the 
other  end.    Callahan  v.  State,  41  Tex.  43,  44. 

Theater. 

"House,"  as  used  in  St  51  Geo.  Ill,  c. 
150,  charging  a  yearly  sum  upon  the  houses 
of  the  inhabitants  of  a  certain  place,  means 
houses  intended  for  human  habitation,  and 
does  not  include  a  theater.  The  term 
"house"  prima  facie  means  a  dwelling  house. 
Surman  v.  Darley,  14  Mees.  &  W.  181, 186. 

Uailaished  hoase. 

A  building  intended  for  and  constructed 
as  a  dwelling  house,  which  had  not  been  com- 
pleted or  inhabited,  and  in  which  the  owner 
had  deposited  straw  and  agricultural  imple- 
ments, is  not  a  house,  within  the  meaning  of 
St  9  Geo.  I,  c.  22,  I  7,  so  as  to  entitle  the 
owner  to  maintain  an  action  against  the  hun- 
dred for  an  injury  sustained  by  him  in  con- 
sequence of  ooalicious  setting  fire  to  the 
same.  Elsmore  v.  Inhabitants  of  St  Bria- 
vells,  8  Bam.  &  C.  461. 

Wagoa. 

A  house  is  an  abiding  place,  an  abode,  a 
place  or  means  of  lodgment  It  need  not 
necessarily  be  built  of  stone,  brick,  wood, 
iron,  and  glass,  or  any  other  material  or 
combination  thereof,  nor  is  it  determined  by 
a  fixed  and  definite  size  and  shape;  and 
hence  a  covered  wagon  is  a  house,  within  the 
meaning  of  the  statute  prohibiting  the  keep- 
ing of  a  house  of  ill  fame.  State  v.  Chauvet 
83  N.  W.  717,  111  Iowa,  687,  51  L.  R.  A.  630, 
82  Am.  St  Rep.  589. 

"In  the  ordinary  and  most  common  use 
of  the  word  'house,'  it  means  an  ordinary 
building  for  the  use  of  a  family,  a  dwelling 
house ;  but  that  is  not  the  only  definition  of 
the  word,  either  in  common  parlance  or  in 
the  law.  Both  recognise  such  houses .  as 
packing  houses,  smokehouses,  icehouses, 
banking  houses,  millhouses,  etc,  and,  in  gen- 
eral, business  houses.  In  such  cases  the 
word  'house'  is  the  equivalent  of  'building.' " 
As  used  in  Rev.  St  1881,  |  '5320,  making  it 
criminal  for  any  person  not  licensed  to  sell 
liquor  to  be  drank  in  his  house,  it  means  a 
building  or  inclosed  structure,  and  does  not 
include  an  uncovered  wagon.  Schilling  v. 
State,  18  N.  B.  682,  684,  116  Ind.  200. 

HOUSE  AHD  I.OT. 

In  a  deed  the  premises  conveyed  were 
described  as  a  "house  and  lot"  in  a  row  of 
houses,  and  in  giving  the  boundaries  of  the 
lot  the  side  lines  were  stated  to  be  "80  feet 
or  a  fraction  more  or  less"  in  length.  At 
the  time  of  the  conveyance  the  side  lines  of 
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the  lot  were  marked  by  fences,  and  a  fence 
ran  along  the  rear  of  the  curtilages  of  the 
several  houses  In  a  row  at  a  depth  of  about 
65  feet  from  the  front.  Held,  that  the  ex- 
pression "house  and  lot/'  used  in  the  above 
deed  and  as  ordinarily  used  In  reference  to 
premises  in  a  city,  imports  a  house  with  a 
curtilage  shut  off  from  the  neighboring 
grounds  by  some  physical  objects.  Thus  the 
deed  bears  upon  its  face  an  intimation  that 
the  land  to  be  conveyed  by  it  is  Inclosed  with- 
in visible  boundaries,  and  hence  the  fence 
will  be  considered  as  controlling  the  distance 
of  feet  as  expressed  in  the  deed.  Smith  v. 
Negbauer,  42  N.  J.  Law  (13  Vroom)  305,  307. 

A  will  devising  "the  house  and  lot  In 
which  I  now  reside*'  should  be  considered  to 
mean  only  the  lot  which  the  testator,  prior 
to  the  date  of  his  will,  had  separated  from 
his  adjacent  lands  and  inclosed  by  fences. 
The  words  are  manifestly  limited  in  their 
scope,  and,  read  in  their  ordinary  and  nat- 
ural sense,  cannot  be  construed  to  compre- 
hend anything  more  than  what  the  testator 
used  as  a  homestead.  Besides  it  is  of  the 
first  importance  to  note  that  he  used  the 
word  "lot"  in  describing  the  quantity  or  ex- 
tent, which  is  a  form  more  generally  used  to 
describe  a  small  parcel  of  land  than  a  large 
parcel.  The  words  "house  and  lot  In  which 
I  reside,"  therefore,  cannot  be  construed  to 
include  all  the  lots  occupied  by  the  testator. 
Inhabitants  of  Town  of  Phillipsburgh  v. 
Bruch'8  Bx'r,  37  N.  J.  Eq.  (10  Stew.)  482,  486. 

HOUSE  FOB  BETAILIKO  SPIRITXTOUS 
IJQUOBS. 

"House,"  as  used  in  Rev.  Ck)de,  |  3620, 
prohibiting  gaming,  card  playing,  etc,  at  any 
tavern,  inn,  or  "house  where  spirituous 
liquors  are  retailed,"  etc.,  does  not  include  a 
private  bedroom  in  the  second  story  of  a 
house,  where  spirituous  liquors  were  retailed 
in  a  store  room  below.  The  object  of  the 
statute  was,  not  only  to  suppress  every  prac- 
tice of  gaming,  but  to  disconnect  it  from  tip- 
pling shops  and  houses  where  ardent  spirits 
are  retailed.  There  must  be  a  business  con- 
nection between  a  room  in  which  the  gam- 
ing is  carried  on  and  the  place  where  the 
spirits  are  sold  to  constitute  guilt  Phillips 
V.  State,  51  Ala.  20,  22. 

The  term  **place  or  house  where  spirit- 
uous liquors  are  retailed,"  In  a  statute  pro- 
hibiting the  playing  of  cards  at  any  house  or 
place  where  spirituous  liquors  are  retailed, 
includes  a  room  In  the  second  story  of  a  two- 
story  house,  which  is  accessible  only  by 
means  of  a  flight  of  stairs  leading  up  to  It  on 
the  outside,  and  which  is  used  by  one  of  the 
proprietors  of  the  house  as  a  sleeping  apart- 
ment ;  the  lower  room  being  used  by  the  pro- 
prietors for  retailing  spirituous  liquors. 
"We  are  of  the  opinion  that  it  comes  both 
within  the  letter  and  spirit  of  the  prohibi- 


tion. The  upper  story  not  only  constituted 
a  part  of  the  house,  but  was  used  by  the  pro- 
prietors as  an  appendage  to  the  prosecution 
of  their  business.  We  think  the  obvious  de- 
sign of  the  statute  would  be  defeated  if  par- 
ties could  evade  the  law  by  playing  in  a  room 
other  than  that  in  which  the  retailing  is  car- 
ried on,  but  which  constitutes  a  part  of  the 
same  house  and  is  used  by  the  same  concern 
in  the  prosecution  of  their  business."  Jolm- 
son  y.  State,  19  Ala.  527. 

It  was  held  in  Ck)le  v.  State,  9  Tex.  42. 
Pierce  y.  State,  12  Tex.  210,  and  Reddltt  v. 
State,  17  Tex.  610,  that  the  words  "house  for 
retailing  spirituous  liquors,"  Included  the 
whole  house  from  cellar  to  garret,  regardless 
of  approaches ;  but  such  holding  was  subse- 
quently overruled.  O'Brien  v.  State,  10  Tex. 
App.  544,  545.  See,  also,  Watson  v.  State,  13 
Tex.  App.  160,  161;  Robinson  y.  State  (Tex.) 
19  S.  W.  894. 

The  term  "house  for  retailing  spirituous 
liquors,"  in  a  statute  prohibiting  card  play- 
ing at  such  a  house,  includes  a  room  in  a 
building  in  the  rear  of  a  drinking  saloon, 
where  there  is  a  partition  containing  a  slid- 
ing window,  through  which  the  players  in  a 
rear  room  are  supplied  with  liquors.  Steb- 
bins  V.  State,  2  S.  W.  617,  22  Tex.  App.  32. 

The  term  "house  where  spirituous 
liquors  are  retailed,"  in  a  statute  prohibiting 
card  playing  in  any  house  where  spirits  are 
retailed,  includes  a  counting  room  attached 
to  and  under  the  same  roof  with  a  storeroom 
in  which  spirituous  liquors  are  retailed;  the 
entire  premises  being  under  the  control  of 
one  person.  State  y.  Terry,  20  N.  (}.  325, 
326. 

The  question  whether  the  term  "bouse 
for  retailing  spirituous  liquors,"  within  the 
meaning  of  the  statute  prohibiting  card  play- 
ing in  such  a  place,  includes  a  room  attached 
to  and  constituting  a  part  of  the  house,  is  a 
question  for  the  Jury.  Cherry  y.  State,  80 
Tex.  439,  440. 

A  conviction  for  playing  cards  at  a  house 
for  retailing  spirituous  liquors  cannot  be  sus- 
tained on  evidence  that  the  playing  was  done 
in  the  house  which  was  in  the  same  town  lot 
with  a  drinking  saloon,  but  in  no  wise  con- 
nected with  the  saloon  or  controlled  by  Its 
keeper,  and  not  accessible  to  the  public 
through  the  saloon.  Harcrow  y.  State,  2 
Tex.  App.  511. 

The  term  "house  for  retailing  spirituous 
liquors,"  in  a  statute  prohibiting  card  play- 
ing at  such  place,  does  not  necessarily  in- 
clude all  saloons,  as  the  word  does  not  neces- 
sarily mean  a  place  for  retailing  liquors,  and 
therefore  evidence  that  card  playing  was  at 
a  saloon  is  not  sufficient  to  show  a  violation 
of  the  statute.  Springfield  y.  State  (Tex.)  18 
S.  W.  752. 
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HOXrSE  CONNEOTIOirS. 

The  words  ''liouse  connections,'*  as  used 
In  Swan  &  S.  St.  p.  847,  proTlding  fbr  the 
sewerage  of  cities  of  the  first  class.  Includes 
only  8och  as  are  a  part  of  the  plan  of  sew- 
erage proYlded  for  by  the  act,  and  the  city 
authorities  are  not  empowered  to  contract 
for  a  construction  of  honse  connections  with 
a  street  sewer,  unless  the  house  connections 
are  made  a  part  of  the  plans  and  spedflca- 
tlons  for  the  sewerage.  Cordeman  y.  City  of 
Cincinnati,  23  Ohio  St  489. 

HOUSE  OF  OORBECTION. 

A  "house  of  correction"  as  Its  name  Indi- 
cates, "Is  designed  for  the  reformation  of 
yonthfal  criminals."  Bx  parte  Moon  Fook, 
12  Pac.  80S»  804,  72  Cal.  10. 

HOUSE  OF  ENTEBTAINMEirr. 

The  expression  "house  of  entertain- 
ment," as  used  In  Act  1791,  requiring  a  li- 
cense for  keeping  a  house  of  entertainment 
or  tayem,  is  synonymous  with  the  word 
•tavern"  as  there  used.  Bonner  v.  Wel- 
bom,  7  Ga.  296,  304. 

In  an  Indictment  charging  that  certain 
gaming  was  carried  on  at  a  "house  of  enter- 
tainment," such  expression  means  a  tav- 
ern. Llnkous  T.  Commonwealth  (Va.)  9 
Leigh,  608,  612. 

The  act  of  1801,  prohibiting  gaming  "in 
a  house  of  public  entertainment  or  a  tav- 
ern," does  not  Include  a  house  where  a  per- 
son entertains  strangers  only  occasionally, 
though  he  receives  compensation  for  it  The 
owner  thereof  is  not  liable  to  punishment 
under  the  statute,  since  the  act  does  not 
prohibit  gaming  in  a  private  house.  State 
V.  Mathews,  19  N.  C.  424^  426. 

HOUSE  OF  HX  FAME. 

A  house  of  ill  fame  is  defined  to  be  "a 
house  kept  for  the  convenience  and  shelter 
of  persons  desiring  unlawful  sexual  inter- 
course, and  in  which  such  intercourse  Is 
practiced."  United  States  t.  Snow,  9  Pac. 
501,  610,  4  Utah,  280;  Posnett  v.  Marble,  20 
AU.  813,  816,  62  Vt  481,  11  L.  R.  A.  162,  22 
Am.  St  Rep.  126. 

The  term  "house  of  ill  fame,"  as  used 
in  a  Michigan  statute  punishing  any  person 
keeping  a  house  of  ill  fame,  means  a  place  of 
ill  repute  in  the  vicinity.  People  v.  Pinker^ 
ton,  44  N.  W.  180,  181,  79  Mich.  110. 

To  constitute  a  house  one  of  ill  fame, 
and  sustain  an  indictment  for  keeping  such  a 
house,  it  is  not  necessary  that  it  be  kept  for 
lucre  and  gain.  Commonwealth  v.  Wood,  97 
Biass.  225,  228. 

Rev.  St  1881,  S  2008,  which  declares  that 
any  female  who  frequents  or  lives  in  houses 


of  ill  fame  should  be  deemed  a  prostitute, 
and  on  conviction  thereof  should  be  fined, 
etc.,  includes  one  house  9t  ill  fame;  hence 
an  indictment  charging  that  the  defendant 
lived  in  a  house  of  ill  fame  is  sufficient 
State  V.  Nichols,  83  Ind.  228,  229,  43  Am. 
Rep.  66. 

A  building  or  place  generally  reputed  in 
the  neighborhood  where  the  same  is  located 
to  be  a  building  or  place  where  persons  of 
opposite  sex  meet  for  the  purpose  of  prosti- 
tution is  a  house  of  ill  fama  Bates'  Ann.  St 
Ohio  1904^  i  4364  —1. 

The  term  "house  of  ill  fame  or  assig- 
nation," as  used  in  the  Penal  Code,  includes 
all  premises  which  by  common  fame  or  re- 
port are  used  for  the  purpose  of  prostitution 
or  assignation.    Pen.  Code  N.  Y.  1903,  9  718. 

As  liawdy  lionse  or  brotl&eL 

The  term  "house  of  ill  fame"  was  said 
in  State  v.  Boardman,  64  Me.  523,  to  be 
synonymous  with  '^bawdy  house."  It  Is  a 
species  of  disorderly  house,  and  indictable 
as  a  nuisance.  Henson  v.  State,  62  Md.  232, 
234,  50  Am.  Rep.  204. 

As  used  in  St  1845,  c.  20,  p.  22,  prohibit- 
ing any  person  from  keeping  a  house  of  Ul 
fame  resorted  to  for  the  purpose  of  prosti- 
tution or  lewdness,  the  term  "house  of  ill 
fame"  should  be  construed,  in  connection 
with  the  context,  to  mean  a  house  which  in 
fact  Is  a  brothel  or  bawdy  house.  The  strict 
etymological  sense  of  the  words,  standing 
alone,  refers  to  reputation  and  general  be- 
lief, but,  being  ccmnected  with  the  subse- 
quent words,  means  more  than  the  popular 
signification.  It  means  a  house  actually  a 
brothel  or  bawdy  house.  Cadwell  v.  State, 
17  Conn.  467,  471;  McAlister  v.  Clark,  33 
Conn.  91,  92. 

A  house  of  111  fame  is  a  nuisance  at 
common  law,  for  it  holds  out  allurements  to 
a  miscellaneous  and  comm<m  bawdry,  cor- 
rupting to  the  public  morals.  The  words 
"ill  fame"  are  used  to  give  name  and  char- 
acter to  the  house,  and  do  not  refer  to  its 
reputation.  Both  at  common  law  and  In 
common  parlance  the  words  "house  of  ill 
fame"  mean  a  house  resorted  to  for  the  pur- 
pose of  prostitution.  State  v.  Plant,  32  Atl. 
237,  67  Vt  454,  48  Am.  St  Rep.  821. 

The  term  "house  of  HI  fame"  is  a  mere 
synonym  for  bawdy  house,  having  no  refer- 
ence to  the  fame  or  reputation  of  the  place, 
but  denoting  the  fact  State  ▼.  Smith,  12 
N.  W.  524,  29  Minn.  198. 

HOUSE  OF  INDUSTRY. 

Either  of  the  terms  "almshouse,**  ••poor- 
house,"  "schoolhouse,"  or  "house  of  indus- 
try," within  the  meaning  of  statutes  exempt- 
ing   such    houses    from    taxation,   Includes 
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buildlngB  owned  by  the  Oharch  Oharity 
Foundation,  and  used  for  the  care,  mainte- 
nance, education,  and  support  of  aged  and 
Indigent  persons  and  Indigent  orphan  and 
half-orphan  children,  and  other  children  left 
in  a  destitute  and  unprotected  state  or  con- 
dition. Church  Charity  Foundation  v.  Peo- 
ple (N.  Y.)  6  Dem.  Sur.  154,  157. 

"House  of  Industry,"  within  the  mean- 
ing of  a  statute  exempting  such  houses  from 
taxation,  includes  the  Hebrew  Benevolent 
and  Orphan  Asylum  of  the  city  of  New  York. 
Hebrew  Benevolent  and  Orphan  Asylum  ▼. 
City  of  New  York  (N.  Y.)  11  Hun,  116. 

HOUSE  OF  XiEOISLATUBE. 

The  term  *'house,"  as  used  In  Const  U. 
S.  art  4,  i  8,  providing  that  a  majority  of 
each  house  shall  constitute  a  quorum  to  do 
business,  means  the  entire  number  of  which 
the  Assembly  or  Senate  may  be  composed. 
In  re  Executive  Communication  Nov.  9,  1868, 
12  Fla.  653. 

''Houses,"  as  used  in  a  statute  relating 
to  Senate  and  General  Assembly  of  the 
state,  and  providing  that  the  two  "houses" 
shall  meet  separately,  etc.,  must  of  necessity 
be  construed  to  denote  the  members  of  such 
houses.  Werts  v.  Rogers,  28  Ati.  726,  762, 
56  N.  J.  Law  (27  Vroom)  480,  28  L.  R.  A.  864. 

As  qiionim* 

Where  a  constitutional  provision  re- 
quired that  the  Legislature  should  pass  no 
act  of  Incorporation  unless  with  the  assent 
of  at  least  two-thirds  of  each  house,  the 
word  "house"  means  members  present  and 
doing  business,  being  a  quorum.  Zeller  v. 
Central  Ry.  Co.,  35  Ati.  932,  935,  84  Md.  304, 
84  L.  R.  A.  469;  Southworth  v.  Palmyra  & 
J.  R.  Co.,  2  Mich.  287. 

Const  art  8,  I  17,  providing  that  a  ma- 
jority of  each  house  of  the  Legislature  shall 
constitute  a  quorum  to  do  business,  means 
any  number  of  the  members  thereof  suffi- 
cient to  constitute  a  quorum,  and  does  not 
mean  all  the  members  elected,  and  there- 
fore an  amendment  ratified  by  two-thirds  of 
a  quorum  is  ratified  by  two-thirds  of  that 
house,  within  the  meaning  of  the  Constitu- 
tion. State  V.  McBride,  4  Mo.  303,  808,  29 
Am.  Dec.  636. 

"House,"  as  used  in  Const  1868,  art 
42,  requiring  a  vote  of  four-fifths  of  tbe 
house  In  which  a  bill  is  pending  to  dispense 
with  the  reading  of  a  bill,  means  a  quorum 
of  the  members  elected.  Frellsen  ▼•  Ma- 
han,  21  La,  Ann.  79,  108. 

HOUSE  OF  PUBUC  WORSHIP. 

See,  also,  "Public  Worship." 

•*House  of  public  worship,"  within  the 
meaning  of  a  statute  exempting  houses  of 


public  worship,  etc.,  is  to  be  construed  as 
meaning  the  buUdings  in  which  public  wor- 
ship is  held,  and  lots  are  exempt  from  taxa- 
tion under  the  statute  from  the  moment  the 
construction  of  a  church  building  thereon  is 
commenced.  Washington  Heights  M.  EL 
Church  V.  City  of  New  York  (N.  Y.)  20  Hun. 
297. 

Rev.  St  c.  20,  p.  103,  exempting  fromr 
taxation  all  houses  of  pubUc  worship,  etc., 
should  be  limited  to  the  buildings  alone,  and 
not  to  include  the  lot  or  ground  upon  which 
the  houses  of  public  worship  stand.  Lefevre 
▼.  City  of  Detroit  2  Mich.  586,  589. 

Under  the  Constitution,  providing  that 
houses  used  exclusively  for  public  worship 
may  by  general  laws  be  exempted  from 
taxation,  and  the  statute,  providing  that 
houses  used  exclusively  for  public  worship 
and  the  grounds  attached  to  such  buildings, 
necessaiy  to  their  proper  occupancy,  use, 
and  enjoyment,  shall  be  exempt  such  ex- 
emption does  not  include  a  vacant  lot  pur- 
chased in  contemplation  of  its  being  used 
for  the  future  erection  of  a  church.  Mat- 
lack  V.  Jones,  18  Ohio  Dee.  (2  Disn.)  2,  4. 

HOUSE  OF  BESUOIOVS  WORSHIP. 

"House  of  religious  worship,"  within  the 
meaning  of  the  statute  exempting  such  houses 
from  taxation,  does  not  include  a  church 
building,  which,  after  the  society  owning  it 
has  erected  a  new  church  building,  is  strip- 
ped of  its  ornaments  and  fixtures,  and  is 
rented  for  a  time,  and  then  sold  on  condi- 
tion that  it  shall  never  be  used  as  a  place 
of  worship.  Old  South  Soc  v.  City  of  Bos- 
ton, 127  Mass.  878,  879. 

Rev.  St  c.  7,  i  6,  exempting  all  "houses 
of  religious  worship"  and  the  pews  and  fur- 
niture within  the  same  from  taxation,  means 
such  distinct  tenements  as  are  used  tor  that 
purpose  and  for  purposes  connected  with  it 
and  does  not  include  distinct  tenements  used 
for  other  purposes,  though  under  the  same 
roof.  The  story  under  a  church  and  vestry 
let  as  stores,  and  of  which  the  church  takes 
the  income,  is  not  a  house  of  religious  wor- 
ship. Proprietors  of  South  Congregational 
Meeting  House  In  liowell  v.  City  of  Lowell, 
42  Mass.  (1  Mete.)  538,  640. 

Land  or  pArsosiAse  tnelnded* 

The  term  "house  of  religious  worship," 
within  the  meaning  of  a  statute  exempting 
such  houses  from  taxation,  which  has  been 
construed  in  Trinity  Church  r.  City  of  Bos- 
ton, 118  Mass.  164  to  include  the  land  on 
which  such  house  stands,  does  not  include 
land  owned  by  a  religious  corporation  upon 
which  no  church  edifice  has  been  or  is  in- 
tended to  be  erected,  and  which  is  separated 
by  a  passageway  from*  the  portion  of  the 
estate  on  which  the  church  of  the  corpora- 
tion stands,  and  which  is  not  necessary  ox 
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Incidental  to  the  use  of  the  church  as  a 
house  of  public  worflhlp.  Boston  Soc.  of 
Redempt<nrlst  Fathers  v.  Olty  of  Boston,  129 
ICass.  178p  180.  In  such  rtatnte  the  word 
**hoTise"  was  not  limited  to  the  actaal  chnrch 
edifice  erected  for  religious  worship,  but  In- 
cluded as  well  the  lot  of  land  purchased  by 
the  church  for  the  purpose  of  building  on 
such  lot,  being  the  only  one  held,  and  not 
more  than  sufficient  for  its  reasonable  re- 
quirements in  that  respect  Trinity  Church 
T.  City  of  Boston,  118  Mass.  164, 167. 

"Houses  of  religious  worship,"  within 
the  meaning  of  the  statute  exempting  houses 
of  religious  worship  from  taxation,  and 
proTiding  that  portions  of  such  houses  ap- 
propriated for  purposes  other  than  religious 
worship  shall  be  taxed,  does  not  Include 
a  parsonage  erected  upon  church  grounds, 
together  with  the  lands  xrpon  which  it  stands, 
although  the  house  is  occupied  by  the  pastor 
free  of'  rent.  Third  Congregational  Soa  r. 
Olty  of  Springfield,- 18  N.  B.  68,  147  Mass. 
896. 


KOVSEBBSAKHrO. 

See,  also,  ^'Breaking  (In  Criminal  Law).** 
As  felony,  see  "Felony.** 

The  oflTense  of  "housebreaking"  Is  com- 
mitted where  there  Is  an  internal  communi- 
cation between  the  room  or  apartment  bro- 
ken into  and  the  room  or  building  into 
which  the  felonious  entry  is  charged  to 
have  been  made.  Commonwealth  ▼.  Bruce^ 
79  Ky.  660,  661. 

A  warrant  alleging  that  complaint  had 
been  made  to  the  magistrate  that  the  of- 
fense of  breaking  into  the  storehouse  of 
one  A.  had  been  committed  involves  the 
averment  of  housebreaking,  which  in  com- 
mon parlance  implies  burglary,  and  hence 
the  warrant  sufficiently  designates  the  crime 
of  which  the  defendant  is  charged.  Adams 
V.  Coe,  26  South.  662,  668,  123  Ala.  664. 


HOUSEHOLD. 

A  household  is  a  family  living  together. 
Hay  V.  Smith,  48  Ala.  483,  488  (citing  Allen 
V.  Manasse,  4  Ala.  466;  Sallee  v.  Waters,  17 
Ala.  482);  Woodward  v.  Murray  (N.  Y.)  18 
Johns.  400,  402.  But  not  necessarily  wife 
and  children.  Fink  v.  Fraenkle,  14  N.  Y. 
Supp.  140,  141,  20  Civ.  Proc.  R.  402. 

"Household"  means  persons  who  dwell 
together  as  a  family.  Arthur  v.  Morgan, 
6  Sup.  Ct  241,  243,  112  U.  S.  496,  28  L.  Ed. 
826. 

The  term  "household"  includes  all  the 
dwellers  In  a  house  under  the  common  con- 
trol of  one  person.  In  re  Lambson  (U.  S.) 
14  Fed.  Cas.  1047,  1048. 


"Household**  is  the  definition  of  the 
Latin  "familia."  The  approved  definition 
of  "household"  is  "a  number  of  persons 
dwelling  under  tbe  same  roof  and  compos- 
ing a  family;  and  by  extension  all  who  are 
under  one  domestic  head.**  And.  Law  Diet, 
p.  448,  and  authorities  there  cited.  Fer- 
brache  v.  Grand  Lodge  A.  O.  U.  W.,  81  Mo. 
App.  268.  271. 

One's  household  is  the  place  where  one 
holds  house,  his  home.  The  home  is  not 
confined  to  the  particular  bedroom  in  which 
the  master  of  the  house  sleeps,  but  may  in- 
clude his  rooms  for  guests  and  apartments 
which  he  never  enters.  Appeal  of  Hoopes, 
60  Pa.  220,  222,  100  Am.  Dec.  662;  Estate  of 
Hoopes  (Pa.)  6  Phila.  864.  366. 

Within  the  meaning  of  the  Alabama 
statute  which  renders  a  wife's  separate  es- 
tate liable  "for  articles  of  comfort  and  sup- 
port of  the  household,'*  servants  necessarily 
employed  and  residing  in  the  family  are  a 
part  of  the  household,  and  necessaries  sup- 
plied them  can  be  charged  on  the  wife's  es- 
tate.   Pippin  V.  Jones,  62  Ala.  161, 166. 

HOUSEHOLD  fiFFEOTS. 

A  will  bequeathing  testator's  furniture 
and  other  household  effects  to  his  wife  does 
not  include  coffee  in  a  bag,  wine  in  bottles, 
and  brandy  in  a  cask,  laid  in  by  the  testator 
for  the  current  use  and  consumption  of  him- 
self and  family.  Foxall  v.  McKenney  (U. 
S.)  9  Fed.  Gas.  646,  646. 

HOUSEHOIiD  FUBNITUBB. 

See,  also,  ^'Household  Goods.** 

Rev.  St  art  2836,  providing  that  house- 
hold furniture  shall  be  reserved  to  ever> 
family  exempt  from  attachment  or  execution 
or  from  forced  sale  for  the  payment  of  debts, 
means  pertaining  or  belonging  to  the  house 
or  family,  such  being  its  general  definition. 
Alsup  V.  Jordan,  6  S.  W.  831,  833,  69  Tex. 
300,  6  Am.  St  Rep.  63. 

"Household  furniture,**  as  used  in  Gen. 
Laws,  c.  224,  S  2,  exempting  household  furni- 
ture from  execution  and  attachment,  means 
furniture  in  actual  use  in  the  household  or 
place  of  residence,  or  Intended  for  such  use. 
Bond  V.  Tucker,  18  Atl.  663,  66  N.  H.  166. 

When  used  In  a  bequest  in  a  will  of  all 
the  testator's  "household  furniture,**  the  term 
embraces  everything  in  the  house  which  has 
usually  been  enjoyed  therewith.  Chase  v. 
Stockett,  19  Atl.  761,  762,  72  Md.  236;  Car- 
nagy  v.  Woodcock  (Va.)  2  Munf.  234,  239,  6 
Am.  Dec.  470. 

An  exemption  of  household  furniture 
from  execution  is  not  strictly  limited  to  such 
furniture  as  may  be  absolutely  necessary; 
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but  where  the  ralue  is  not  so  great  as  to  be 
evidence  of  extravagance,  it  does  not  cease 
to  be  household  furniture  because  it  may  be 
greater  in  amount  than  is  required  for  the 
immediate  need  of  the  family.  Haswell  v. 
Parsons,  15  Cal.  266,  267,  76  Am.  Dec.  480. 

"Household,"  as  used  in  a  bequest  of 
household  goods  and  household  furniture, 
"may  designate  the  character  of  the  goods 
or  furniture  wherever  or  in  the  possession  of 
whomsoever  they  may  be,  or  it  may  indicate 
whatever  is  connected  with  the  testator's  do- 
mestic establishment  and  employed  as  arti- 
cles of  use  or  ornament,  although  it  may  not 
be  what  is  ordinarily  known  as  furniture." 
Dayton  v.  Tillou,  24  N.  T.  Super.  Ot  (1 
Rob.)  21,  27. 

"Household,"  as  used  in  an  insurance 
policy  insuring  household  furniture,  means 
belonging  to  the  house  and  family,  and  will 
be  held  to  include  such  articles  as  books  and 
games,  writing  materials,  child's  swing,  and 
child's  walker.  Huston  v.  State  Ins.  Co., 
69  N.  W.  674,  675.  100  Iowa,  402. 

A  will  of  ''household  furniture  and  other 
household  effects"  comprises  all  the  property 
in  the  house  and  on  the  premises  intended  for 
use,  for  consumption  therein,  or  for  the  orna- 
mentation thereof,  so  that  pistols,  a  melo- 
deon,  paintings,  an  organ,  a  parrot,  books, 
wine,  and  liquors  will  pass,  but  not  a  pony, 
cow,  or  fowling  pieces,  unless  they  are  kept 
for  the  defense  of  the  house.  Cole  v.  Fitz- 
gerald, 1  Sim.  &  S.  189. 

Boardlns  lionse  or  school  f  nmltiire. 

Furniture  of  a  householder,  used  in  the 
sleeping  rooms  of  his  boarders  or  guests,  is 
"household  furniture,"  within  Pub.  St  c.  11, 
S  5,  cl.  6,  exempting  from  taxation  household 
furniture  not  to  exceed  a  certain  value.  Day 
V.  City  of  Lawrence,  45  N.  E.  751,  167  Mass. 
371. 

A  will  giving  all  the  testatrix's  house- 
hold furniture  to  a  certain  person  should  be 
construed  to  include  all  the  furniture  used 
by  the  testatrix  in  a  boarding  school  in 
which  she  lived,  for  a  man's  household  is  the 
place  where  he  holds  house,  and  is  his  home, 
and  that  which  supplies  it  is  its  furniture. 
The  home  is  not  confined  to  the  particular 
bedroom  in  which  the  master  of  the  house 
sleeps,  for  it  may  include  his  rooms  for 
guests  and  apartments  he  never  enters.  So, 
too,  it  would  properly  embrace  a  school  room, 
for  he  may  teach  in  his  parlor.  The  partic- 
ular use  of  a  portion  of  the  dwelling  cannot 
make  it  any  the  less  a  part  of  the  household. 
Estate  of  Hoopes  (Pa.)  6  Phila.  864,  365,  1 
Brewst.  462,  464. 

"Household  furniture,"  within  the  mean- 
ing of  the  statute  exempting  from  execution 
the  household  furniture  of  a  debtor,  includes 
the  same  amount  of  household  furniture  be- 
longing to  a  boarding  house  keeper  as  he 


would  be  entitled  to  if  he  maintained  only 
a  private  residence.  Vanderhorst  v.  Bacon, 
38  Mich.  669,  672,  33  Am.  Rep.  328. 

"Household  and  kitchen  furniture," 
within  the  meaning  of  a  statute  exempting 
from  execution  all  household  and  kitchen 
furniture  of  the  debtor,  includes  all  the  fur- 
niture of  a  widow  with  one  child,  who  occu- 
pies a  house  of  seven  or  eight  rooms,  and  in- 
cidentally keeps  boarders  for  the  purpose  of 
support,  although  a  portion  of  such  furniture 
is  in  the  rooms  occupied  by  the  boarders. 
Mueller  v.  Richardson,  18  S.  W.  693,  694^  82 
Tex.  361. 

A  statute  exempting  .  from  attachment 
such  "household  furniture"  as  is  essential  to 
the  personal  comfort  of  the  debtor  and  his 
dependent  family  cannot  be  construed  to 
exempt  furniture  kept  for  boarders  and  nec- 
essary to  their  use;  the  debtor  being  en- 
gaged in  keeping  a  boarding  house,  and  the 
furniture  being  used  by  such  boarder  for 
compensation,  and  useful  to  a  debtor  only  as 
a  means  of  profit,  and  such  furniture  not  be- 
ing necessary  to  enable  the  debtor  and  her 
daughter  to  live  in  a  comfortable  and  conven- 
ient manner  in  ordinary  housekeeping.  In 
deciding  what  is  necessary  household  furni- 
ture, the  vocation  of  the  debtor  may  prop- 
erly be  taken  into  consideration,  as  his  per- 
sonal wants  and  those  of  his  family  may 
depend  largely  on  the  nature  of  the  business 
whereby  he  is  seeking  a  livelihood.  Weed  y. 
Dayton,  40  Conn.  293,  296. 

Books,  plotnres,  and  statnary. 

Books  are  not  within  the  term  "house- 
hold furniture."  Towns  v.  Pratt,  33  N.  H. 
345,  350,  66  Am.  Dec.  726;  Kendall's  Ex'r  t. 
Kendall  (Va.)  5  Munf.  272,  274. 

Books  will  be  included  in  the  term 
"household  furniture,"  as  used  in  an  insui^ 
ance  policy.  Huston  ▼.  State  Ins.  Co.,  69 
N.  W.  674,  675,  100  Iowa,  402. 

A  will  bequeathing  to  a  certain  person 
all  the  testator's  "library  and  household  fur- 
niture of  every  description,"  etc.,  includes  a 
portrait  of  the  testator,  painted  after  the 
making  of  the  will  and  at  the  time  of  his 
death  still  in  the  possession  of  the  artist  in 
another  city.  The  term  "household  furni- 
ture," tliough  not  susceptible  of  strict  defi- 
nition, has  acquired  a  definite  meaning,  by 
which  it  is  understood  to  include  everything 
which  may  contribute  to  the  use  or  conven- 
ience of  the  householder  or  to  the  ornament 
of  the  house,  such  as  plate,  linen,  china,  pic- 
tures, etc.  McMicken  v.  Board  of  Directors 
of  McMicken  University,  2  Am.  Law  Reg. 
(N.  S.)  489,  490.  It  also  would  include 
bronzes,  statuary,  etc  Richardson  t.  Hall, 
124  Mass.  228,  .237. 

"Household  furniture,"  as  used  In  a  stat- 
ute taxing  household  furniture,  cannot  be 
construed  to  include  works  of  art  and  antiqui- 
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ties.  The  word  "furniture"  is  undoubtedly 
susceptible  of  use  In  a  sense  that  would  In- 
chide  paintings,  engravings,  and  works  of 
art  and  curiosity  used  In  the  ornamentation 
of  a  house.  Ornamentation  Is  not  furniture, 
though  Incidentally  to  Its  own  purpose  it 
may  contribute  to  the  Idea  of  furnishings. 
Appeal  of  Lea  (Fa.)  15  Wkly.  Notes  Gas.  61, 
62. 

Pictures  hung  up,  but  not  books  In  a 
library,  will  pass  under  the  term  "household 
furniture."    Kelly  ▼.  Powlet,  2  Amb.  605,  611. 

Carpets,  ovrtains,  and  beddlns* 

Carpets  and  bedclothlng  are  covered  by 
the  term  "household  furniture"  In  an  Insur- 
ance policy.  Patrons'  Mut  Aid  Soc.  t.  Hall, 
49  N.  B.  279,  282,  19  Ind.  App.  118. 

A  statute  exempting  from  execution 
"household  furniture  necessary  for  support- 
ing life"  should  be  construed  to  Include  arti- 
cles which  to  the  common  understanding 
suggest  ideas  of  comfort  and  convenience, 
but  to  exclude  all  superfluities  and  articles 
of  luxury  and  ornament.  It  cannot  be  con- 
strued to  include  four  sets  of  lace  curtains, 
with  tassels,  suspended  from  cornices  of 
black  walnut,  which  serve  no  strictly  useful 
purpose,  nor  protect  from  heat  or  cold  or  ob- 
servation; there  being  many  families  of  re- 
finement and  culture,  living  in  homes  of  com- 
fort and  convenience,  in  which  these  articles 
are  not  to  be  found.  They  are  not  necessary 
to  the  support  of  life  in  comfort  or  conven- 
ience. Nor  can  it  Include  a  pier  glass  with 
base  of  much  value,  though  mirrors  of  com- 
mon size  and  cost  are  exempt;  nor  a  clock 
of  considerable  value,  for  clocks  marking 
time  with  sufficient  accuracy  for  the  ordi- 
nary purposes  of  the  household  can  be  ob- 
tained for  a  comparatively  small  sum  of 
money.  Hitchcock  y.  Holmes,  43  Oonn.  528. 
529. 

A  fire  policy  on  the  stock  of  a  grocer, 
wearing  apparel,  and  household  furniture 
does  not  cover  linen  sheets,  etc.,  not  laid  in 
for  the  use  of  the  family,  but  smuggled  into 
the  country  for  clandestine  sale.  Clary  v. 
Protection  Ins.  Co.  (Ohio)  Wright,  227,  229. 

Cliina,  linen,  and  plate. 

"'Household  furniture'  is  incapable  of 
definition.  It  is  capable  only  of  a  descrip- 
tion. It  comprises  everything  that  contrib- 
utes to  the  use  or  convenience  of  the  house- 
hold or  ornament  of  the  house.  The  circum- 
stances may  be  so  various  as  to  occasion 
different,  and  even  contradictory,  determina- 
tions as  to  what  the  term  Includes.  The 
rank  and  quality  of  the  person  possessing  it 
will  occasion  the  determination  one  way.  If 
a  person  of  rank  buys  a  service  of  plate  suit- 
able to  his  quality,  and  never  uses  it,  yet  I 
think  the  plate  would  pass  by  the  term 
'household  furniture.*    There  is  no  general 


rule  that  plate  will  not  pass,  unless  used  as 
such  by  testator.  This  question  always  de- 
pends on  circumstances,  and  was  never  de- 
termined by  the  plate  being  used  or  not 
Linen  and  china,  both  useful  and  ornamental, 
In  a  house,  •  •  •  will  pass  under  the 
term."    Kelly  v.  Powlet,  2  Amb.  605,  610. 

China,  linen,  and  plate  are  within  the 
term  "household  furniture,"  as  used  in  wills. 
McMicken  v.  McMlcken  University,  2  Am. 
Law  Reg.  (N.  S.)  489,  490. 

"Household  furniture,"  as  used  in  a  pol- 
icy of  insurance,  includes  a  Japanese  vise 
worth  $500,  which  was  in  the  house  and  a 
part  of  its  furnishings.  Bowne  v.  Hartford 
Fire  Ins.  Co.,  46  Mo.  App.  473,  477. 

Olook. 

The  term  "household  fomiture"  may  in- 
clude a  clock.  Wilson  v.  Bills  (N.  *Y.)  1  De- 
nlo,  462,  463. 

The  necessary  household  furniture  of  a 
debtor,  which  is  exempted  by  statute  from 
execution,  may  Include  a  watch  or  a  clock, 
when  the  dally  avocations  of  the  family  are 
such  that  a  timepiece  is  indispensable.  Bit- 
ting V.  Vandenburgh  (N.  Y.)  17  How.  Prac 
80,  83. 

Hotel  or  restanrant  f  nmitnre. 

Within  the  meaning  of  Act  Pa.  April  20, 
1844,  providing  that  all  household  furniture 
owned  by  any  person  shall  be  valued  and  as- 
sessed and  subject  to  taxation,  beds  and 
bedding,  carpets,  and  personal  property  nec- 
essarily required  and  used  in  and  about  the 
keeping  and  management  of  a  licensed  hotel 
'for  the  accommodation  of  strangers  and  trav- 
elers, is  not  per  se  household  furniture,  and 
is  such  only  in  case  the  owner  resides  in  the 
hotel  and  occupies  it  as  his  home.  As  a  le- 
gal term  the  text-books  say:  "Household 
goods  will  only  include  things  In  domestic 
use,  and  not  what  a  testator  has  In  the  way 
of  trade."  In  some  of  the  cases,  however, 
the  courts  have  said:  "Household  furniture 
has  as  general  a  meaning  as  possible.  It  is 
incapable  of  a  definition.  It  is  capable  only 
of  a  description.'  It  comprises  everything 
that  contributes  to  the  use  or  convenience  of 
the  household  or  ornament  of  the  house." 
McWilllams  v.  Gable,  3  Pa.  Co.  Ct  R.  467, 
468  (quoting  Ward,  Legacies,  217;  1  Roper, 
Legacies,  225). 

Bev.  St.  tit  20, 1  4,  providing  that  when- 
ever the  occupant  of  any  dwelling  house, 
having  a  family,  shall  mortgage  the  '*house- 
hold  furniture  used  by  him  in  house-keeping" 
by  a  deed  in  which  such  furniture  shall  be 
particularly  described,  and  which  shall  be 
executed,  acknowledged,  and  recorded  In  all 
respects  as  mortgages  of  lands  are  required 
to  be,  such  mortgage  shall  be  good  and  ef- 
fectual, although  the  mortgagor  shall  retair 
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possession  of  sncb  mortgaged  property, 
should  be  construed  to  Include  the  furniture 
of  a  hotel  kept  by  the  mortgagor  and  In 
which  he  resides  with  his  family,  so  that 
such  furniture  does  not  lose  the  Immunity 
conferred  upon  It  by  the  statute,  In  exempt 
Ing  It  In  such  case  from  the  necessity  of  a 
change  of  possession.  The  statute  should 
not  be  held  to  embrace  only  furniture  which 
is  used  by  the  mortgagor  exclusively  for  his 
own  family  house-keeping.  It  Is  remedial  In 
its  nature,  and  Its  design  Is  to  be  mainly 
regarded  In  Its  construction.  It  is  very  clear 
that  the  intention  was  to  exempt  a  mortgage 
on  the  articles  of  personal  property  therein 
specified,  on  its  being  executed  and  made 
public  by  its  being  recorded,  from  the  gen- 
eral rule  applicable  to  conveyances  of  per- 
sonal property,  by  the  construction  that  those 
articles  are  such  as  are  constantly  used  by 
the  owner,  and  constitute  the  means  of  live- 
lihood, and  that  he  would  necessarily  be 
subject  to  great  and  peculiar  inconvenience 
and  injury  by  being  deprived  of  their  use. 
Groswell  v.  Allls,  25  Conn.  901,  809. 

A  will  bequeathing  all  of  testator's  mon- 
ey, household  furniture,  plate,  books,  linen, 
wearing  apparel,  etc.,  canndt  be  construed 
to  Include  such  articles  of  furniture  in  the 
house,  or  the  tavern  where  the  testator's  tav- 
ern or  victualing  business  was  carried  on,  as 
applied  to  the  business,  and  were  used  only 
for  the  purposes  of  the  business.  The  words 
"household  furniture"  would  only  pass  what 
the  testator  kept  for  his  domestic  and  per^ 
sonal  use.  Manning  v.  Purcell,  31  Eng.  Law 
&  Eq.  452,  457. 

Household  and  kitchen  furniture,  with- 
in the  meaning  of  a  statute  exempting  from 
execution  to  the  head  of  a  family  his  house- 
hold and  kitchen  furniture,  is  limited  to 
household  and  kitchen  furniture  for  the  use 
of  the  family,  and  does  not  Include  such  fur- 
niture used  in  hotels  and  restaurants  beyond 
that  which  is  used  by  the  family.  Heiden- 
heimer  v.  Blumenkron,  56  Tex.  808,  314; 
Dodge  T.  Knight  (Tex.)  16  S.  W.  626^  e2& 

Jewelry  aad  watches. 

"Household  furniture"  means  those 
things  provided  for,  appropriated  to,  and 
used  in  a  house,  as  a  clock,  etc.  A  watch 
kept  hung  up  for  use  in  a  house  may  be  con- 
sidered as  household  furniture.  There  may 
be  articles  which  are  sometimes  *used  in  a 
house,  that  are  carried  out  by  day  and 
brought  in  by  night,  wlilch  have  in  fftct  such 
a  fixedness  as  to  be  considered  household 
fiMmiture.    Gooch  v.  Gooch,  33  Me.  536. 

The  term  "household  furniture"  should 
be  defined  to  mean  those  articles  of  usual 
use  in  the  household  for  the  benefit  and 
comfort  of  the  family,  and  as  so  used  could 
QOt  be  construed  to  include  a  watch  and 
:!baln  habitually  carried  on  the  person  of  the 


debtor  for  his  own  convenience,  and  not  used 
by  the  household  nor  for  the  benefit  or  com- 
fort of  the  family.  Brown  y.  Edmonds  (S. 
D.)  59  N.  W.  731,  782. 

Under  Gen.  St  c  66,  |  279,  exemptin^^ 
household  furniture  to  a  certain  value  from 
execution  or  attachment,  "household  fuml- 
ture'*  does  not  Include  a  silver  watch  worn 
by  a  debtor,  though  it  is  the  only  timepiece 
used  in  the  household.  Rothschild  v.  Boelter, 
IS  Minn.  361  (GH  331,  332). 

A  devise  of  household  furniture  does  not 
pass  watches  and  Jewelry  for  personal  wear, 
or  money,  though  contained  in  the  house. 
Ludwig  V.  Bungart,  67  N.  Y.  Supp.  177,  179, 
33  Misc.  Bep.  177. 

Jewelry  is  not  induded  in  the  term 
"household  furniture,"  as  used  in  exemption 
statutes;  nor  is  a  mahogany  cabinet,  design- 
ed for  ornamentation  and  for  holding  Jewel- 
ry. Towns  V.  Pratt,  33  N.  H.  345,  350,  66 
Am.  Dec.  726. 

Kltohen  utensils. 

A  statute  exempting  from  execution  the 
"household  furniture  necessary  for  support- 
ing life"  should  be  construed  to  Include  a 
cooking  stove,  which  is  an  article  of  house- 
hold furniture,  calculated  for  no  other  use, 
and  is  not  an  article  of  ornament  or  luxury, 
and  though  of  modem  invention  it  is  in  the 
present  state  of  the  country  as  necessary  as 
any  other  single  article  of  household  furni- 
ture, and  when  actually  appropriated  to  the 
use  designed  falls  clearly  within  the  reason 
of  the  statute.  Oroker  v.  Spencer  (Vt)  2 
D.  Chip.  68,  69,  15  Am.  Dec  652. 

A  statute  exempting  "household  furni- 
ture necessary  for  upholding  life,"  from  at- 
tachment should  be  construed  to  include  a 
cooking  stove,  though  the  use  of  it  by  the 
debtor  has  been  temporarily  suspended;  for 
it  is  an  actual  or  permanent  necessity.  Hart 
V.  Hyde,  5  Vt  828,  332. 

"Household  furniture"  includes  goods* 
vessels,  utensils,  and  other  articles  necessary 
and  convenient  for  housekeeping.  Webst 
Diet  The  words  as  used  in  a  policy  of  in- 
surance insuring  "household  furniture,"  when 
not  otherwise  restricted,  Include  all  articles 
necessary  and  convenient  for  housekeeping, 
such  as  a  sausage  mill,  churn,  cook  stove, 
dishes,  kettles,  etc,  not  particularly  speci- 
fied. Beynolds  v.  Iowa  &  N.  Ins.  Co.,  46 
N.  W.  659,  661,  80  Iowa,  568. 

Piano. 

A  piano  is  an  article  of  household  fur- 
niture, within  Gen.  St  c.  152,  |  5,  providing 
that  the  household  furniture  of  a  married 
woman  shall  not  be  conveyed  by  her  hus- 
band, unless  she  join  in  the  conveyance. 
Von  Storch  v.  Winslow,  13  B.  L  23,  24,  48 
Am.  Bep.  10. 
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The  lease  of  a  hotel  "and  the  furnltare 
and  other  property  of  the  hotel,"  made  with 
knowledge  on  the  part  of  the  lessor  that  Its 
president  had  agreed  to  purchase  from  plain- 
tiff a  piano  which  had  been  placed  in  the 
hotel  for  the  use  of  the  guests,  shows  an  in- 
tention to  receive  and  accept  the  piano,  and 
the  lessor  is  therefore  liable  to  plaintiff  for 
the  price.  Allen  t.  Grove  Springs  Hotel  & 
Steamboat  Co.,  86  Hun,  637,  640,  88  N.  Y. 
Supp.  355,  867. 

A  statnte  exempting  from  attachment 
and  execution  "such  suitable  apparel,  bed- 
ding, tools,  arms,  and  articles  of  household 
furniture  as  may  be  necessary  for  upholding 
life"  does  not  mean  that  the  means  of  an 
intellectual  enjoyment,  of  gratifying  refined 
tastes,  of  participating  in  social  pleasures  and 
hospitalities,  of  cultivating  the  affections  and 
the  moral  and  religious  sentiments,  so  far 
as  these  objects  may  be  promoted  by  the 
possession  of  property,  shall  be  embraced 
within  its  provisions^  and  hence  a  pianoforte 
is  not  exempt  as  an  article  of  household  fur^ 
niture.  The  object  of  the  statute  was  simply 
to  protect  a  poor  man  in  the  enjoyment  of 
the  necessaries  of  his  life,  so  that  the  reason- 
able subsistence  of  himself  and  his  family 
might  not  be  endangered  by  the  exactions  of 
creditors.  It  was  intended  to  secure  the 
fruits  of  industry  to  the  primary  object  of 
labor — ^the  maintenance' of  life  in  reasonable 
comfort  Dunlap  v.  Bdgerton,  80  Vt  224, 
226. 

A  piano  is  not  "household  goods,  furni- 
ture, and  utensils,"  within  the  meaning  of 
How.  Ann,  St  S  7686,  subd.  7,  classifying  ex- 
empt property.  Kehl  v.  Dimn,  61  N.  W.  71, 
102  Mich.  681,  47  Am.  St  Rep.  661. 

Sawlns  BUMliine. 

A  sewing  machine  is  an  article  of  house- 
hold furniture,  within  the  meaning  of  that 
phrase  in  Gen.  St  c.  162,  |  6,  providing  that 
the  household  furniture  of  any  married  wo- 
man shall  not  be  sold,  etc.,  by  the  husband 
without  her  consent  Yon  Storch  v.  Win- 
slow,  13  R.  I.  28,  24,  48  Am.  Rep.  10. 

TnuaJkm 

Rev.  St  c  184,  exempting  household  fur^ 
niture  of  a  debtor  to  a  certain  value  from 
attachment  and  execution,  must  be  under- 
stood to  mean  those  vessels,  utensils,  or 
goods  which,  not  becoming  fixtures,  are  de- 
signed in  their  manufacture  originally  and 
diiefly  for  use  in  the  family  as  instruments 
in  the  household  and  for  conducting  and 
managing  household  affairs.  The  term  does 
not  include  a  traveling  trunk.  Towns  v. 
Pratt,  38  N.  H.  845,  350,  66  Am.  Dec.  726. 

l^earlng  apparel. 

"Household  furniture,"  as  used  in  a  pol- 
icy of  insurance,  must  be  construed  In  its 


common  acceptation  to  mean  *f  umis^lngs 
for  the  house,"  and  as  such  is  not  to  be  held 
to  exclude  wearing  apparel  also  insured  in 
the  same  policy.  Longueville  v.  Western 
Assur.  Co.,  2  N.  W.  894,  61  Iowa,  663,  83 
Am.  Rep.  146. 

HOUSEHOLD  OOODft. 

Household  goods  "means  every  article  of 
a  permanent  nature  which  is  not  consumed  in 
its  enjoyment"  Marquam  v.  Sengfelder,  32 
Pac  676,  679,  24  Or.  2. 

"Household  goods"  embrace  articles  of  a 
permanent  nature— that  is,  articles  of  house- 
hold use  which  are  not  consumed  in  their 
enjoyment — ^that  are  used  or  purchased  or 
otherwise  acquired  by  a  person  for  his  house, 
but  not  goods  in  the  way  of  his  trade.  Plate 
will  pass  by  this  term,  but  not  articles  of 
consumption  found  in  a  house,  as  malt  hops» 
or  victuals.  Smith  v.  Findley,  8  Pac.  871, 
876,  84  Kan.  816  (citing  1  Bouv.  Law  Diet 
p.  768). 

"Household  goods  and  furniture,"  as 
used  in  a  will  giving  to  a  certain  person  the 
testator's  household  goods  and  furniture,  not 
being  connected  with  anything  else,  and  no 
reason  appearing  to  show  that  it  was  meant 
they  should  be  confined  to  a  particular  lo- 
cality, must  be  construed  in  a  general  Big- 
nification  as  meaning  all  the  household  goods, 
etc.   Willis  V.  Ourtois,  1  Beavan  Ch.  189, 192. 

^'Household  goods  wUl  only  include 
things  in  domestic  u^e,  and  not  what  a  tes- 
tator has  in  way  of  trade."  In  re  Hoopers 
Estate  (Pa.)  1  Brewst  462,  466. 

The  words  "household  goods,"  as  used 
in  Act  July  7,  1889,  regulating  chattel  mort- 
gages, and  providing  that  no  chattel  mort- 
gage executed  by  a  married  man  or  married 
woman  on  household  goods  shal}  be  valid, 
unless  Joined  in  by  the  husband  or  wife,  as 
the  case  may  be,  means  such  goods  as,  being 
suitable  in  the  condition  and  station  in  life 
of  the  mortgagor  and  the  way  he  lives,  are 
used  by  him  in  his  household  for  personal, 
home,  or  household  convenience,  and  do  not 
include  goods  kept  for  mere  purposes  of 
trade  or  business.  Schoenhofen  Brewing  Co. 
V.  Merrion,  67  111.  App.  128,  126. 

Books,  paintings,  etc* 

"Household  goods"  is  "nomen  generalls 
Bummo,"  and  fairly  embraces  articles  com- 
monly used  in  a  family.  Other  things  than 
those  which  are  commonly  used  in  a  house- 
hold or  family  may  be  made  household  goods 
by  the  use  which  is  made  of  them,  as,  for  In- 
stance, books  belonging  to  a  well-filled  li- 
brary, paintings  and  statues  in  a' large  gal- 
lery, curiosities  of  an  extensive  museum,  or 
numerous  specimens  belonging  to  a  well-se- 
lected minernlogical  collection,  etc.  Dayton 
V.  Tillou,  24  N.  Y.  SupcB.  Ot  (1  Rob.)  21,  27. 
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Olook. 

The  term  "household  goods"  will  Include 
a  clock,  if  not  fixed  to  the  house.  Slanning 
y.  Style,  3  P.  Wms.  834,  835. 

Glothtnc,  Jewelrj,  and  watohes. 

A  will  disposing  of  the  rest  and  residue 
of  th^  testator's  household  goods  and  ef- 
fects, including  books,  pictures,  furniture, 
and  the  like,  cannot  be  construed  to  include 
a  watch,  chain,  clothing,  and  Jewelry.  In  re 
Kimball's  Will,  40  AtL  847,  20  B.  I.  610. 

OoaL 

A  will  bequeathing  the  testator's  house- 
hold goods  to  his  widow  should  be  construed 
to  include  coal  remaining  unconsumed  at  the 
testator's  death.  In  re  Hurley's  Estate  (Pa.) 
12  PhUa.  47. 

CkM  flxtures* 

Gas  fixtures  are  "household  goods,"  with- 
in Laws  1886,  c.  405,  exempting  such  goods 
from  the  operation  of  Laws  1884,  c.  316,  de- 
claring that  the  reservation  of  ownership  In 
a  contract  for  the  conditional  sale  of  goods* 
where  possession  is  given,  sliall  be  void  as 
to  subsequent  purchasers  and  mortgagees  in 
good  faith,  unless  the  contract  is  filed  as 
required  by  law.  Iden  v.  Sommers,  18  N. 
Y.  Supp.  770,  61  N.  Y.  Super.  Ct  (20  Jones 
&  S.)  177;  Baldinger  v.  Levine,  82  N.  J. 
Supp.  483,  484,  83  App.  Diy.  130. 

Chins  BV  pistols. 

The  term  ''household  goods,"  as  used  in  a 
will,  does  not  include  guns  or  pistols,  if  used 
as  arms  in  riding  or  shooting  game.  Slan- 
ning V.  Style,  8  P.  Wms.  334,  335. 

Hotel  or  hospital  fnmlture. 

A  statute  exempting  household  goods 
from  exeaution  does  not  include  furniture  and 
goods  in  a  hotel,  which  are  not  necessary  for 
the  accommodation  of  the  family  of  the 
keeper  thereof,  but  are  only  used  for  hotel 
purposes.  Commonwealth  y.  Stremback  (Pa.) 
8  Bawle,  341,  344,  24  Am.  Dec.  351. 

"Household  goods,"  as  used  in  a  mar- 
riage contract,  by  which  it  was  agreed  that 
the  wife  should  have  the  household  goods 
on  the  husband's  death,  extended  only  to 
the  goods  in  the  house  in  which  he  lived, 
and  not  such  as  were  owned  by  him  in  a 
hospital  used  by  the  government  Pratt  v. 
Jackson,  2  P.  Wms.  302,  304. 

liiqiiors* 

The  term  '^household  goods,"  as  used  in 
a  will  by  which  testator  gave  all  household 
goods  and  implements  of  the  household,  did 
not  include  the  malt,  hops,  ale,  and  beer. 
Slanning  v.  Style,  3  P.  Wms.  334,  335. 

Wines  in  a  well-stored  wine  cellar  are 
embraced  in  the  term  "household  furniture." 


Dayton  r.  Tillou,  24  N.  Y.  Super.  Ct  (1  Bob.> 
21,  27. 

Piano. 

A  piano  is  not  "household  goods,  furni- 
ture, and  utensils,"  within  the  meaning  ot 
How.  Ann.  St  i  7686,  snbd.  7,  classifying  ex- 
empt property.  Kehl  v.  Dunn,  61  N.  W.  71, 
102  Mich.  581,  47  Am.  St  Bep.  561. 

Plate. 

A  bequest  by  a  testator  of  his  household 
goods  includes  plate  which  was  used  in  the 
testator's  house.  Snelson  y.  Oorbel;  3  Atk. 
360,  370. 

Wl&eat. 

A  listing  and  assessment  of  household 
goods,  etc.,  did  not  include  wheat;  in  other 
words,  wheat  was  not  listed  at  alL  Thomp- 
son V.  Davidson,  16  Minn.  412,  416  (Oil  333). 

HOVSEHOIiD  PROPERTY. 

The  term  "household  property,"  as  used 
in  a  will  giving  to  the  testator's  widow  all 
of  the  household  property  in  the  dwelling 
house,  is  bz'oad  enough  to  include  the  coal 
and  wood  provided  for  the  use  of  the  family, 
and  also  a  shotgun,  in  the  absence  of  proof 
showing  that  it  was  not  kept  for  the  defense 
of  the  house.    In  re-Frazer,  02  N.  Y.  230-246. 

HOUSEHOLD  STUFF. 

"Household  stufT"  comprises  everything 
that  contributes  to  the  convenience  of  the 
householder  or  ornamentation  of  the  house. 
Appeal  of  Hoopes,  60  Pa.  220,  227  (citing 
Kelly  V.  Poley,  Amb.  610;  Ck>le  v.  Fitzgerald, 

1  Sim.  ft  S.  180;  Camagy  ▼.  Woodcock  [Ya.] 

2  Munf.  230). 

The  term  "household  stuff,"  as  used  by 
some  of  the  old  writers,  is  synonymous  with 
the  term  "household  furniture."  McMicken 
V.  McMicken  University  (Ohio)  2  Am.  Law 
Beg.  (N.  S.)  480,  401. 

HOUSEHOIiDER. 

See  "Besident  Householder";   "Substan- 
tial Householder." 

A  householder  is  defined  to  be  a  master 
or  chief  of  a  family,  which  family  occupies 
a  dwelling  house.  Hutchinson  v.  Chamber- 
lain, 11  N.  Y.  Leg.  Ob&  248,  240;  Carpenter 
V.  Dame,  10  Ind.  125,  130.  One  who  keeps 
house  with  his  family.  Greenwood  v.  Mad- 
dox,  27  Ark.  648,  655. 

The  word  "householder"  means  merely, 
according  to  Webster,  a  master  or  chief  of 
a  family;  one  who  keeps  house  with  his 
family.  Mr.  Anderson  defines  "household- 
er" to  be  the  head  of  a  household,  a  person 
who  has  charge  of  a  family  or  household. 
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The  -word  coiiTeya,  -with  the  word  •family,'* 
the  Idea  of  a  domeatlc  establishment  or  man- 
a^ement  of  a  household.  Fore  v.  Hoke,  48 
Mo.   App.  254,  261. 

''Householder,"  as  used  In  a  statute  pro- 
▼idlDg  that  every  householder  having  a  fam- 
ily shaU  be  entitled  to  an  estate  of  home- 
stead, means  a  person  owning  a  dwelling 
house  that  is  capable  of  being  occupied  for 
the  purpose  of  a  residence.  Rock  t.  Haas, 
110  III.  528,  532. 

"Householder  or  head  of  the  family,"  as 
used  in  the  Constitution,  where  a  homestead 
exempted  from  taxation  is  allowed  a  house- 
holder or  head  of  the  family,  means  a  house- 
holder who  is  a  citizen  of  the  state.  No  such 
privilege  or  immunity  was  intended  to  be  ac- 
corded to  any  other  than  citizens  of  the  state. 
Lindsay  v.  Murphy,  76  Va.  428,  429. 

A  householder  is  the  master  of  a  house- 
hold, and  a  household  is  a  family  living  to- 
gether; however,  not  necessarily  wife  and 
children.  But  it  must  be  a  family,  small  or 
large,  for  which  he  provides.  Fink  v.  Fraen- 
kle,  14  N.  T.  Supp.  140,  141,  20  Oiv.  Proc. 
R.  402. 

A  householder  is  a  person  who  occupies 
a  house  as  a  place  of  residence  or  business, 
without  any  relation  to  the  character  of  the 
title  by  which  the  property  is  held.  Shepard 
V.  City  of  New  Orleans,  25  South.  542,  543, 
51  La.  Ann.  847. 

The  term  "householder,"  when  used  in 
statutes,  shall  be  construed  to  mean  a  per- 
son of  full  age  and  owning  or  occupying  a 
house  as  a  place  of  residence,  and  not  as  a 
boarder  or  lodger.  Gen.  St  Kan.  1901,  i 
7342,  subd.  25. 

The  word  "householder,"  as  used  in  the 
chapter  relating  to  the  assessment  and  col- 
lection of  taxes,  shall  be  taken  to  mean  and 
include  every  person,  married  or  single,  who 
resides  within  the  state  of  Washington,  be- 
ing the  owner  or  holder  of  an  estate,  or  hav- 
ing a  house  or  place  of  abode,  either  as  own- 
er or  lessee.  Ballinger's  Ann.  Codes  &  St 
Wash.  1897,  I  1658. 

A  householder,  as  designated  in  all  stat- 
utes relating  to  exemptions,  is  defined  to  be: 
(1)  The  husband  and  wife,  or  either;  (2)  ev- 
ery person  who  has  residing  with  him  or  her, 
and  under  his  or  her  care  and  maintenance, 
either  (a)  his  or  her  minor  child,  or  the 
minor  child  of  his  or  her  deceased  wife  or 
husband;  (b)  a  minor  brother  or  sister,  or 
the  minor  child  of  a  deceased  brother  or 
sister;  (c)  a  fath^,  mother,  grandfather,  or 
grandmother;  (d)  the  father,  mother,  grand- 
father, or  grandmother  of  a  deceased  hus- 
band or  wife;  (e)  an  unmarried  sister  and 
any  other  of  the  relatives  mentioned  in  this 
section  who  have  attained  the  age  of  majority 
and  are  unable  to  take  care  of  and  support 


themselves.    Ballinger^s 
Wash.  1897.  i  5248b. 
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As  affooted  hf  eeasatlom  ef  koiuekeep- 
lac* 

A  statute  exempting  property  of  a  house- 
holder from  execution  means  the  father  or 
head  of  a  family,  whom  he  supports  or  as- 
sists in  supporting;  it  not  being  necessary 
that  the  family  should  keep  house  in  the  ordi- 
nary sense  of  the  word,  but  the  family  may 
board,  and  still  be  entitled  to  the  benefit  of 
the  law.    Astley  v.  Capron,  89  Ind.  167, 176. 

"Householder,"  as  used  in  a  statute  ex- 
empting certain  property  of  a  householder 
from  sale  on  execution,  means  a  person  hav- 
ing and  providing  for  a  household;  and  the 
character  is  not  lost  by  a  temporary  ceasing 
of  housekeeping  and  storing  of  property, 
with  a  view  to  again  returning  to  and  renew- 
ing housekeeping,  or  during  the  removal  of 
the  family  from  one  place  of  residence  to 
another.  Griffin  v.  Sutherland  (N.  Y.)  14 
Barb.  456,  45a 

4  Bdm.  St  p.  626,  providing  that  the 
necessary  household  furniture  of  a  house- 
holder, having  a  family  for  which  he  pro- 
vides, should  be  exempt  from  execution,  etc., 
should  be  construed  as  meaning  more  prop- 
erly the  master  or  head  of  a  family,  instead 
of  being  considered  synonymous  with  "house- 
keeper"; and  hence  the  mere  fact  that  the 
debtor  was  boarding,  and  her  goods  were 
stored  temporarily  at  the  time  of  the  levy, 
did  not  deprive  her  of  the  character  of  a 
householder.  Cantrell  v.  Conner  (N.  Y.)  51 
How.  Prac  45,  46,  6  Daly,  224,  225. 

A  householder  is  defined  to  be  the  head 
of  a  family  which  occupies  a  house,  and  as 
used  in  a  statute  exempting  certain  property 
of  a  householder  from  sale  on  execution  It 
would  include  a  person  whose  family  con- 
sists of  domestics;  he  having  no  wife  or  chil- 
dren. It  would  also  include  one  who  breaks 
up  housekeeping  for  an  indefinite  period  of 
time,  and  stores  his  furniture,  and  with  his 
family  leaves  his  place  of  residence,  intend- 
ing, however,  to  return  at  some  future  time 
and  resume  housekeeping.  Sullivan  v.  Can- 
an  (Ind.)  1  WUs.  532,  534. 

"Householder,"  as  used  in  Act  April  18, 
1815,  exempting  from  execution  one  cow,  etc., 
owned  by  any  person  being  a  householder, 
includes  a  father  and  husband  who  has  left 
the  state,  leaving  his  wife  and  children  liv- 
ing together.  The  object  of  the  statute  was 
to  confer  the  privilege  on  families,  and  hence 
an  execution  levied  on  the  goods  of  the  fam- 
ily exempted  by  the  statute,  while  removing 
from  one  dwelling  to  anoth^,  is  void.  The 
word  "householder,"  as  used  in  this  statute, 
does  not  mean  that  it  was  necessary  to  in- 
habit a  dwelling  house  to  secure  the  exemp- 
tion. As  long  as  the  members  of  the  house- 
hold remain  together  as  a  family*  without 
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being  broken  up,  the  privilege  remains. 
Woodward  v.  Murray  (N.  T.)  18  Johns.  400, 
402. 

An  execution  debtor,  at  the  time  of  the 
levy  of  an  execution  on  Ills  property  and  at 
the  time  of  the  sale  thereon,  had  left  the 
house  where  he  had  resided  with  his  family 
to  avoid  criminal  process,  and,  though  fre- 
quently seen  in  the  county,  his  usual  where- 
abouts were  unknown.  His  property  remain- 
ed in  the  house  he  had  lately  occupied,  but 
his  family  were  temporarily  at  the  house 
of  his  brother.  Held,  that  these  facts  did 
not  Justify  the  conclusion  that  the  execution 
debtor  had  ceased  to  be  a  resident  household- 
er, or  had  lost  his  right  to  the  benefit  of  the 
exemption  law.  Norman  v.  Bellman,  16  Ind. 
156,  157. 

As  freeholder. 

That  one  may  be  a  freeholder  and  not  a 
householder,  or  a  householder  and  not  a  free- 
holder, seems  to  be  too  plain  for  argument 
"Householder"  refers  to  the  cItU  status  of  a 
person,  not  his  property,  and  a  man  may  be 
a  householder  without  owning  the  real  es- 
tate or  any  interest  therein;  whereas  a  "free- 
holder" is  one  who  owns  a  freehold  estate 
— that  is,  an  estate  in  lands,  tenements,  or 
hereditaments  of  an  indeterminate  duration, 
other  than  an  estate  at  will  or  by  sufferance 
— as  in  fee  simple,  fee  tail,  or  for  life,  or 
during  coverture.  One  may  be  an  extensive 
freeholder,  and  not  be  a  householder.  Shive- 
ly  V.  Lankford,  74  S.  W.  836,  838,  174  Mo.  535 
(citing  Carpenter  v.  Dame,  10  Ind.  125,  129). 

"Householders,"  as  used  in  a  certificate 
of  appraisers  of  land,  reciting  that  it  was  ap- 
praised by  three  householders,  will  be  con- 
strued to  mean  "freeholders,"  as  the  latter 
term  is  used  In  the  statute  requiring  such 
appraisement  to  be  made  by  freeholders, 
since  the  word  "householders,"  though  am- 
biguous, may  mean  "freeholders."  Bxendine 
V.  Morris,  8  Mo.  App.  383,  387. 

2  Rev.  St  1852,  p.  387,  |  1,  and  Id.  p. 
24,  i  2,  providing  that  petit  Jurors  shall  be 
drawn  from  householders  competent  to  serve 
as  Jurors,  and  that  grand  Jorors  shall  be  se- 
lected from  freeholders  or  householders, 
means  a  "householder,"  In  contradistinction 
to  a  "freeholder."  A  freeholder  is  the  owner 
of  a  freehold  estate,  which  is  an  estate  in 
lands  or  other  property  for  the  life  of  the 
tenant,  or  that  of  some  other  person,  or  for 
some  other  period;  while  a  householder  is 
the  occupier  of  a  house,  a  housekeeper,  or 
master  of  a  family.  Hence  a  man  may  be  a 
freeholder  and  not  a  householder,  or  a  house- 
holder and  not  a  freeholder.  Bradford  v. 
State,  15  Ind.  847,  353. 

As  head  of  family. 

The  term  "householder"  means  the  oc- 
cupier of  a  house,  being  the  head  or  master. 


and  having  and  providing  for  a  house.  It 
implies  in  its  terms  the  idea  of  a  domestic 
establishment  or  the  management  of  a  house- 
hold. Katzenberg  v.  Lehman,  80  Ala.  512, 
514,  2  South.  272,  273;  Lane  v.  Stete,  16  S. 
W.  827,  829,  29  Tex.  App.  310. 

The  term  "householder"  sometimes  cov- 
ers the  case  of  a  man  without  a  home,  or 
wife,  or  children,  who  keeps  up  a  house;  but 
it  also  embraces  usually  the  head  of  an  actual 
family  dependent  on  him,  whether  house- 
keeping or  not.  Pettit  v.  Muskegon  Boom- 
ing Co.,  74  Mich.  214,  215,  41  N.  W.  900,  901. 

"The  term  'householder'  sometimes  cov- 
ers the  case  of  a  man  without  a  family,  a 
wife,  or  children,  who  keeps  up  a  house;  but 
It  also  embraces  usually  the  head  of  an  ac- 
tual family  dependent  on  him,  whether  house- 
keeping or  not."  It  is  used  in  the  latter 
sense  in  How.  Ann.  St  1882,  f  8032,  which 
exempts  from  attachment  debts  due  for  per- 
sonal labor  for  any  amount  not  exceeding 
$25,  in  favor  of  a  householder,  and  hence  the 
statute  covers  the  case  of  a  man  residing  in 
the  state  and  supporting  a  family  in  Canada. 
Pettit  V.  Muskegon  Booming  Co.,  41  N.  W. 
900,  901,  74  Mich.  214. 

The  term  "householder,"  as  used  in  the 
statute  exempting  certain  property  of  a 
householder  from  execution  has  a  very  well 
defined  meaning,  and  imports  the  master  or 
head  of  a  family,  who  reside  together  and 
constitute  a  household.  Chamberlain  v.  Dar- 
row,  11  N.  Y.  St  Rep.  100,  102. 

The  word  "householder,"  as  used  in  the 
exemption  statutes,  means  the  head  or  person 
who  has  charge  of  the  family,  and  does  not 
apply  to  the  subordinate  members  or  in- 
mates of  the  household.  Bowne  v.  Witt  (N. 
Y.)  19  Wend.  475;  Brokaw  v.  Ogle,  48  N.  B. 
394,  397,  170  111.  115. 

Within  the  provision  of  the  Constitu- 
tion that  every  householder  or  head  of  a 
family  shall  be  entitled  to  claim  an  exemp- 
tion, the  terms  "householder"  and  "head  of 
a  family"  are  convertible,  and  employed  as 
explanatory,  one  of  the  other.  Each  sig- 
nifies one  who  provides  for  ,a  family;  one 
who  keeps  house  with  his  fandly;  a  mas- 
ter or  a  mistress  of  a  dwelling  house.  In 
Calhoun  v.  Williams  (Ya.)  32  Grat  18, 
34  Am.  Rep.  759,  the  term  ^Oiouseholdtf" 
was  held  to  signify  one  who  occupies  such 
a  relationship  toward  persons  living  with 
him  as  to  entitle  them  to  a  legal  or  moral 
right  to  look  to  him  for  support  This  rela* 
tlon  of  dependence  and  support  constitutes 
the  one  upon  whom  the  burden  is  cast  the 
head  of  a  family.  Under  such  definition  a 
married  woman,  whose  husband,  though  liv- 
ing in  another  country,  occasionally  visits 
her  and  sends  her  money,  and  all  their  chil- 
dren are  of  age,  is  not  a  householder  or  head 
of  a  family;   but  a  widow»  with  two  infant 
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diUdrexi  wholly  dependent  on  her  for  sup- 
port. Is  the  head  of  a  family.  Oppenhelm  t. 
Myers,  89  S.  E.  218,  99  Va.  582. 

^'Hoaseholder/'  as  used  In  Code,  |  8588, 
declaring  that  It  Is  good  ground  of  challenge 
for  eitber  party  that  a  Juror  has  not  been 
a  householder  for  one  year  preceding  the 
time  he  is  sworn,  means  something  more 
than  the  mere  occupant  of  a  room  or  house. 
It  implies  the  idea  of  a  domestic  establish- 
ment, the  management  of  a  household. 
Aaron  v.  State,  87  Ala.  106,  118;  Lane  y. 
State,  16  S.  W.  827,  829,  29  Tex.  App.  319. 

As  used  in  Code  1871,  i  724,  providing 
that  male  citizens  who  are  householders  shall 
be  competent  Jurors,  the  term  "householder" 
refers  to  the  ciyil  status  of  the  person,  and 
not  to  his  property,  and  requires  that  he 
shall  occupy  the  position  of  chief  in  a  do- 
mestic establishment,  though  he  need  be  nei- 
ther a  husband  nor  a  father.  Nelson  ▼• 
State,  57  Miss.  286,  288,  34  Am.  Rep.  444. 

The  word  ^'householder,"  as  used  in  the 
article  relating  to  registration  and  elections 
in  cities  with  1,000  Inhabitants  or  over,  shall 
mean  the  chief  or  head  of  a  family,  who 
resides  with  the  family  as  a  family,  and  who 
t!^upports  and  provides  for  such  family  as  an 
independent  family.  Rev.  St  Mo.  1899,  i 
7357. 

Housekeeper  syaioiiyiiioiis. 

The  term  "householder"  does  not  mean 
simply  a  housekeeper,  but  also  a  master  or 
chief  of  a  family.  Webst  Diet  Griffin  r. 
Sutherland  (N.  Y.)  14  Barb.  456,  457. 

"Householder,"  as  used  In  Act  Aug.  1, 
1876,  providing  that  no  person  shall  be  quail- 
fled  to  serve  as  a  Juror  on  the  trial  of  any 
case,  unless  he  be  a  legal  voter,  a  citizen  of 
the  state,  a  freeholder  in  the  state,  or  house- 
bolder  in  the  county  in  which  he  may  be 
called  to  serve,  etc.,  is  "synonymous  with 
'housekeeper,'  which  is  defined  by  Bouvier 
to  be  'one  who  keeps  house.' "  Mr.  Burrill, 
in  his  Law  Dictionary,  defines  a  "household- 
er" to  be  '*the  occupier  of  a  house."  Lester 
y.  State,  2  Tex.  App.  432,  448. 

Keeper  of  lionse  of  111  fame. 

"Householder,"  as  used  in  statutes  ex- 
empting certain  property  of  householders 
from  sale  on  execution,  includes  a  woman 
who  keeps  a  house  of  ill  fame,  provided  she 
has  a  family  for  which  she  is  bound  to  pro- 
vide, other  than  the  inmates  of  the  house. 
Bowman  v.  Quackenboss  (N.  Y.)  8  Code  Rep. 
17. 

XaxTled  woman. 

"Householder,"  as  used  in  Code,  i  2078, 
providing  that  all  qualified  electors  and 
householders  shall  be  competent  to  serve  as 
grand  Jurors,  does  not  include  a  married  wo- 


man living  with  her  husband.    Harland  v. 
Territory,  13  Pac  453.  464,  8  Wash.  T.  131. 

The  term  "householder,"  in  the  section 
of  the  CJode  of  1881  providing  that  all  elect- 
ors and  householders  shall  be  competent 
grand  Jurors,  is  to  be  construed  in  view  of 
the  fact  that  chapter  183  of  the  Code  of  1801 
has  so  changed  the  law  as  to  give  the  wife 
equal  control  with  the  husband  over  the 
household,  as  including  a  wife  living  with 
her  husband.  Rosencrantx  v.  Territory,  5 
Pac.  805,  2  Wash.  T.  287. 

The  terms  "householder"  and  "head  of  a 
family,"  within  the  meaning  of  the  exemp- 
tion statute,  may  be  properly  used  to  charac- 
terise a  married  woman,  who  separates  from 
her  husband,  though  by  agreement,  and  main- 
tains herself  and  family  without  the  aid  of 
her  husband.  Kenley  t.  Hudelson,  99  111. 
493,  500,  39  Am.  Rep.  81. 


A  surety  upon  an  undertaking  given  on 
an  appeal,  pursuant  to  Code  Civ.  Proc.  S  1326, 
who  is  engaged  in  the  milling  business,  and 
runs  and  occupies  a  mill  within  the  state, 
and  owns  the  machinery  therein,  is  a  house- 
holder, within  Code  Civ.  Proc.  |  812,  and  is 
sufficient  for  the  purpose  of  the  undertaking. 
Delamater  y.  Byrne  (N.  Y.)  59  How.  Prac 
71,  72. 


A  person  is  not  a  householder  who  occu- 
pies a  room  in  another's  dwelling,  he  and 
his  daughter  being  the  only  occupants  of 
such  room — ^he  not  being  the  lessee  of  the 
room,  paying  no  rent  therefor,  and  having  no 
legal  right  to  continue  its  occupancy  against 
the  consent  of  the  owner,  notwithstanding  he 
furnished  it  in  part;  the  owner  having  the 
undoubted  right  to  control  its  use  and  to  re- 
quire it  to  be  vacated  at  any  time,  or  to  have 
the  occupant  put  in  another  room  In  the 
house,  as  convenience  or  necessity  might 
have  required.  Such  acts  are  inconsistent 
with  the  authority  of  the  housekeeper,  who 
may  certainly  control  his  household  affairs 
as  he  may  choose,  ind^endent  of  the  will  of 
another.  VeUe  v.  Koch,  27  UL  (H  Peck)  129, 
132. 

"Householder,"  as  used  In  the  statute 
which  requires  that  Jurors  be  either  free- 
holders or  householders,  would  include  one 
who  rents  a  room  and  boards.  Robles  v. 
State,  5  Tex.  App.  846,  857. 

A  "householder,"  as  used  in  the  Code,  re- 
quiring a  surety  for  purposes  of  ball  to  be 
either  a  householder  or  freeholder  within  the 
state,  includes  a  person  who  rents  and  occu- 
pies a  portion  of  a  building  as  an  office  for 
business  purposes  wlthiu  the  state.  Somer- 
set &  Worcester  Sav.  Bank  v.  Huyck  (N.  Y.) 
33  How.  Prac.  323, 
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The  fact  that  a  juror  has  a  rented  store 
In  which  he  sleeps  does  not  constitute  liim  a 
"householder/*  within  the  meaning  of  Code 
1871,  S  724,  requiring  a  juror  to  be  a  house- 
holder.   Brown  y.  State,  57  Miss.  424,  433. 


SInsle 

A  bachelor,  occupying  a  house  with  two 
sisters,  who  are  supported  by  him,  and  with 
him  constitute  the  family  of  which  he  is  the 
head,  is  a  householder.  Holnbeck  v.  Wilson, 
42  N.  B.  169,  171,  159  111.  148;  Wlke  v.  Gar- 
ner,  53  N.  B.  618,  614,  179  111.  257,  70  Am. 
St  Bep.  102;  Greenwood  v.  Maddox,  27  Ark. 
648,  655. 

Where  it  was  shown  that  an  unmarried 
man  under  21  years  of  age  and  his  sister  had 
lived  together  for  seyeral  years,  each  owning 
some  personal  property,  and  each  by  their 
labor  contributing  toward  their  household 
expenses,  he  appearing  to  direct  and  control 
affairs,  it  was  held  that  he  was  a  "house- 
holder,*' within  the  meaning  of  the  exemption 
statutes.  Graham  ▼.  Crockett,  18  Ind.  119, 
120. 

An  unmarried  man,  who  has  no  children 
or  other  persons  dependent  on  him,  living 
with  him,  though  he  keeps  house  and  has 
persons  hired  by  him  living  with  him,  is  not 
a  "householder,"  within  the  meaning  of  the 
Constitution  and  statutes.  Calhoun  v.  Wil- 
liams (Va.)  82  Grat  18,  20,  34  Am.  Bep.  759; 
Peterson  v.  Bingham,  13  Wash.  178,  180,  43 
Pac.  22,  23.  Contra,  see  Kelley  v.  McFadden, 
80  Ind.  536,  539;  Kamer  y.  Clatsop  County,  6 
Or.  238,  241. 

It  is  not  requisite  that  the  person  should 
be  a  married  man  to  be  a  householder.  His 
family  may  consist  of  servants  or  others  oc- 
cupying the  house  with  him,  but  he  must  be 
the  head  or  master  of  the  establishment. 
Lane  y.  State,  15  S.  W.  827,  829,  29  Tex. 
App.  319.  But  an  unmarried  man,  who.  rents 
and  occupies  a  room  as  a  sleeping  apartment 
and  takes  his  meals  elsewhere,  is  not  a 
householder,  within  the  meaning  of  the  stat- 
ute. Katzenberg  v.  Lehman,  2  South.  272, 
273,  80  Ala.  512,  514. 

The  term  "householder"  includes  a  party 
that  keeps  house  and  has  boarders,  though 
he  is  not  married,  and  who  hires  a  woman  to 
take  charge  of  his  household  affairs,  giving 
her  for  her  services  her  board  and  the  board 
of  her  children.  Van  Vechten  y.  Hall  (N.  Y.) 
14  How.  Prac.  436-438. 

A  "householder**  may  be  said  to  be  a 
person  owning  or  holding  and  occupying  a 
bouse,  and  a  "family"  is  a  collection  of  indi- 
viduals living  under  one  head.  A  "house- 
holder having  a  family**  may  be  character^ 
Ized  as  the  head  of  a  family  occupying  a  house 
and  living  together  In  one  domestic  establish- 
ment. But  an  unmarried  man,  occupying  a 
house  as  an  office  and  sleeping  apartment, 


and  supporting  a  grandfather  living  in  anoth- 
er house,  is  not  a  householder  having  a  fam- 
ily. Pearson  v.  Miller,  14  South,  781,  71 
Miss.  379,  42  Am.  St  Bep.  470. 

Svryivlns  hiuband. 

A  householder  is  one  upon  whom  rests 
the  duty  of  supporting  the  members  of  his 
family  or  household.  A  judgment  debtor, 
who  after  the  death  of  his  wife  employs  a 
family  to  keep  house  for  him  and  his  adopt- 
ed daughter,  who  is  dependent  on  him  for 
support,  is  a  resident  householder,  within  the 
meaning  of  a  statute  exempting  property  of 
resident  householders.  Bunnell  y.  Hay,  73 
Ind.  452,  454. 

Bey.  St  1881,  i  703,  providing  for  an 
exemption  from  executfon  of  property  of  a 
certain  amount  to  a  resident  householder  for 
the  payment  of  his  debts,  should  be  construed 
to  include  a  widower,  who  has  no  one  neces- 
sarily dependent  on  him  for  support,  but  who 
lives  in  a  house  belonging  to  a  married 
daughter,  in  which  he  lived  at  the  time  of  his 
wife's  death,  and  on  which  he  pays  taxes 
and  keeps  up  improvements,  without  paying 
other  rent,  and  who  contributes  to  the  living 
expenses  of  the  daughter  (who  acts  as  his 
housekeeper),  her  husband,  and  himself.  Bi- 
pus  V.  Deer,  6  N.  B.  894,  895,  106  Ind.  135. 

The  term  does  not  include  a  husband 
who  by  the  death  of  a  wife  is  left  without  a 
family,  although  he  still  continues  to  reside 
at  the  house  in  which  the  family  resided. 
Chamberlain  y.  Darrow  (N.  Y.)  46  Hun,  48, 
51. 

The  words  "owner,"  "resident"  or 
"householder,"  as  used  in  the  homestead  stat- 
ute to  describe  the  persons  entitled  to  the 
homestead  exemption,  are  not  limited  to  mar- 
ried men,  and  therefore  a  widower,  whose 
children  are  all  married  and  away  from 
home,  and  who  has  rented  the  premises 
claimed  as  his  homestead,  but  who  still 
boards  and  lodges  in  the  house.  Is  entitled 
to  the  homestead  exemption.  Myers  y.  Ford, 
22  Wis.  139,  141. 

Tavern  keeper. 

The  term  "housekeeper,**  in  Acts  1728, 
c.  16,  S  11>  which  provides  that  no  housekeep- 
er shall  sell  any  strong  liquor  on  Sunday,  or 
suffer  any  drunkenness,  gaming,  or  imlaw- 
ful  recreations  in  his  or  her  house,  includes 
a  tavern  keeper.  State  y.  Fearson,  2  Md.  810. 
312. 

"Widow. 

The  term  "householder,**  in  a  statute  ex- 
empting from  execution  certain  property 
owned  by  a  householder,  includes  a  widow 
occupying  a  farm  left  by  her  former  husband 
and  living  with  and  providing  for  the  minor 
children  of  deceased;  and  this  is  true,  not- 
withstanding the  widow  marries  a  second 
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busband,  who  lives  with  her  upon  the  farm 
left  by  the  deceased,  if  she  continues  to  pro- 
vide for  the  Infant  diildren  after  the  second 
marriage  in  the  same  manner  as  she  did  be- 
fore. Brigham  t.  Bush  (N.  Y.)  33  Barb.  596« 
600. 

H01T8EHOIJ>EB  HAVnCG  A  FAMZLT. 

"Where  a  homestead  exemption  statute 
exempted  the  homestead  to  every  household- 
er having  a  family,  and  did  not  require  tliat 
the  debtor  should  be  the  head  of  a  family,  the 
phrase  ''householder  having  a  family"  should 
be  construed  to  include  a  married  woman  liv- 
ing with  her  husband,  where  the  premises 
claimed  to  be  exempt  were  occupied  by  her 
as  a  residence,  and  constituted  the  home- 
stead of  herself  and  family,  consisting  of  her 
husband  and  children.  Zander  r.  Scott,  46 
N.  B.  2,  8»  166  111.  51. 

The  term  ^'householder  having  a  family," 
in  €k)de,  S  1970,  giving  homestead  exemptions 
to  householders  having  families,  does  not  in- 
clude a  widower  72  years  old,  living  with  his 
adult  son  on  land  to  which  the  father  has 
title,  but  who  contributes  notliing  to  the  sup- 
port of  the  son's  fltmily  beyond  a  sum  neces- 
sary for  his  own  maintenance.  Powers  v. 
Sample,  16  South.  293,  294,  72  Miss.  187. 

A  bachelor,  occupying  a  house  with  two 
sisters,  who  are  supported  by  him  and  with 
him  constitute  the  family  of  which  he  is  the 
head,  is  a  householder  having  a  family. 
Holnback  v.  Wilson,  159  111.  148,  42  N.  E. 
169,  171;  Wike  v.  Gamer,  53  N.  B.  613,  614, 
179  III  257,  70  Am.  St  Bep.  102. 

HOUSEKEEPER. 

"Housekeeper"  is  defined  by  Bouvler  to 
be  "one  who  keeps  house."  Lester  v.  State, 
2  Tex.  App.  432,  448. 

"Housekeeper,"  as  used  in  Act  Feb.  21, 
1849,  §  4  (Scates'  C!omp.  St  p.  1202),  provid- 
ing that  on  any  person  dying  intestate,  being 
a  housekeeper  and  the  head  of  a  family, 
leaving  no  widow,  there  should  be  allowed  to 
his  children,  residing  with  him  at  the  time 
of  his  death,  the  amount  of  property  allowed 
to  the  widow,  should  be  construed  as  apply- 
ing only  to  residents  of  the  state.  One  in 
feeble  and  declining  health,  residing  in  an- 
other state,  who  was  brought  into  the  state, 
and  remained  with  and  accepted  a  room  in 
the  house  of  a  person  till  his  death,  a  daugh- 
ter remaining  with  him,  who  sometimes  ate 
at  the  table  of  the  person  in  whose  house 
they  were  staying,  and  slept  at  such  house 
in  a  different  apartment  from  that  occupied 
by  deceased,  the  meat  furnished  deceased  be- 
ing used  in  Uiat  person's  family,  the  cooking 
l>eing  done  on  his  stove  and  with  his  wood, 
and  the  deceased  repeatedly  expressing  an  in- 
tention of  again  returning  to  the  state  from 


whence  he  came,  to  resume  his  profession 
of  teaching  music,  when  he  should  regain  his 
health,  is  not  a  housekeeper  within  the  mean- 
ing of  the  statute;  for  his  arrangement  by 
which  he  remained  in  the  house  was  tempo- 
rary, and  not  permanent,  and  there  was  ap- 
parently no  design  of  his  to  reside  in  the  state 
as  his  home.    VeUe  v.  Koch.  27  IlL  129,  131. 

"Housekeeper,"  as  used  in  a  statute  ex- 
empting from  execution  certain  property  of 
a  housekeeper,  means  a  person  having  a  fam- 
ily composed  of  one  or  many  persons  besides 
himself,  whom  he  is  under  a  natural  or  moral 
obligation  to  support,  or  who  are  dependent 
upon  him  therefore,  and  includes  a  person 
with  a  family  consisting  of  a  woman,  re- 
ceived and  treated  by  him  as  his  wife,  and 
his  son  by  her,  who  are  dependent  on  him  for 
support.    Bell  v.  Keach,  80  Ky.  42,  45. 

A  husband  liaving  a  family  is  a  house- 
keeper with  a  family,  so  as  to  entitle  him  to 
the  benefit  of  the  exemption  laws,  though  in 
consequence  of  some  domestic  difficulty  he 
had  absented  iiimself  from  home.  The  mere 
neglect  or  dereliction  of  duty  on  the  part  of 
the  head  of  the  family,  even  if  it  be  a  tempo- 
rary abandonment  of  his  home,  will  not  be 
sufficient  to  deprive  the  wife  and  children  of 
the  rights  which  it  was  intended  by  the  stat- 
ute to  secure  to  them.  Carrington  v.  Herrin, 
67  Ky.  (4  Bush)  624,  626. 

Hoaseliolder  sjaoaymoiis* 

See  "Householder." 

Servant* 

"One  of  the  standard  English  diction- 
aries defines  a  'housekeeper*  to  be  a  woman 
who  oversees  the  work  and  servants  in  a 
house,  either  as  a  mistress  or  as  an  upper 
servant"  A  woman  employed  in  a  small 
country  tavern,  who  is  required  to  work 
about  the  house,  do  the  cleaning,  tend  bar, 
cook,  and  all  other  such  necessary  things,  in- 
cluding the  washing  and  ironing,  and  serving 
drinks  in  the  parlor,  was  held  not  to  be  a 
housekeeper,  but  a  servant  Taylor  v.  Beat- 
ty,  51  Atl.  771,  772,  202  Pa.  120. 

The  word  "housekeeper"  will  generally 
be  understood  to  have  reference  to  a  person 
who  performs  services  in  the  taking  care  of 
a  house  in  connection  with  the  inmates  re- 
siding therein;  but  in  an  action  for  services 
performed  as  a  housekeeper  the  value  of  the 
services  included  within  the  term  are  to  be 
decided  by  the  duties  actually  performed, 
and  the  recovery  is  not  restricted  to  services 
involving  merely  the  control  and  care  of  the 
house.  Edgecomb  v.  Buckhout,  40  N.  E.  991, 
994,  146  N.  Y.  332,  28  L.  R.  A.  816;  Taylor 
V.  Beatty,  51  Atl.  771,  772,  202  Pa.  120. 

Surviving  hnsbaad. 

"Housekeeper  with  a  family"  means  one 
having  persons  living  with  him,  who  not  only 
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bear  a  dependent  relation  to  him,  but  whom 
he  is  under  a  natural  or  legal  obligation  to 
support  This  legal  obligation,  however, 
must  exist,  and  a  widower,  who  has  living 
with  him  a  married  daughter,  whose  husband 
is  not  legally  or  actually  separated  from  her, 
although  he  is  away  from  her  most  of  the 
time  and  contributes  very  little  toward  her 
support,  is  not  a  "housekeeper  with  a  fami- 
ly," within  the  meaning  of  that  phrase  as 
used  in  the  homestead  law.  Louisville  Bank- 
ing Go.  V.  Anderson,  4^  &  W.  636^  637,  106 
Ky.  744. 

"Housekeepers,**  as  used  In  Gen.  St  c. 
38,  art  13,  S  16,  providing  for  a  homestead 
exemption  for  actual  bona  fide  housekeepers 
with  a  family,  should  be  construed  in  the 
natural  import  of  those  words,  and  not  to 
include  a  surviving  husband  whose  family 
consists  of  himself  and  a  housekeeper.  Ellis 
V.  Davis,  14  S.  W.  74,  75,  90  Ky.  183. 

HOUSEKEEPnCG. 

As  business,  see  ^Business.** 

HOVE  TO. 

The  words  '^ove  to,**  when  applied  to  a 
steamer,  mean  that  the  steamer  is  held  in 
such  position  that  she  takes  the  heaviest 
seas  upon  her  quarter.  The  Hugo  (U.  S.)  57 
Fed.  403»  411. 

HOW. 

"The  words  ^ow  they  should  find  any 
question  of  fact,'  in  an  instruction  that  the 
jury  are  Judges  of  the  questions  of  fact,  and 
the  court  does  not  intend  to  Instruct  how  they 
should  find  any  question  of  fact  plainly  mean 
at  what  conclusion  they  should  arrive,  and 
do  not  refer  to  the  manner  of  finding  a  fact.'* 
South  Chicago  City  By.  Co.  v.  McDonald,  63 
N.  E.  654,  196  ni.  208. 

HOW  FAR. 

Under  a  statute  for  the  regulation  of 
mills,  providing  that  a  Jury  may  be  summon- 
ed to  inquire  of  the  yearly  damages  occa- 
sioned by  the  overflow  of  lands,  and  also  to 
inquire  and  make  return  in  their  verdict  what 
portion  of  the  year  the  lands  ought  not  to  be 
flowed,  in  an  oath  of  such  a  Jury  that  they 
would  make  a  true  and  faithful  appraise- 
ment of  the  yearly  damages  which  a  land- 
owner is  entitled  to  recover  against  the  mill- 
owner  for  the  flowing  of  certain  land,  and 
how  far  the  same  may  be  necessary,  the 
term  "how  far  the  same  may  be  necessary" 
will  as  well  apply  to  time  as  to  the  extent  of 
ground  which  may  be  flowed  or  the  height  to 
which  the  water  may  be  raised.  In  other 
words,  "how  far"  may  Intend,  how  long  In 


point  of  duration,  to  what  distance  or  extent 
of  surface,  and  to  what  height  the  flowing 
may  be  necessary.  Yandusen  t.  Comstockt 
3  Mass.  184^  186. 

HOWEVER. 

A  win,  giving  property  to  the  children 
of  a  certain  person,  provided:  "If  one  or 
more  of  the  children  should  happen  to  die  be- 
fore their  mother,  without  leaving  any  chil- 
dren^ the  share  of  such  child  or  children  so 
dying  should  be  equally  distributed  among 
the  survivors  of  the  brothers  and  sisters.  If, 
however,  such  child  or  children  so  dying 
should  leave  a  child  or  children,  such  child 
or  children  should  be  entitled  to  their  parent's 
share."  Held,  that  the  word  "however"  in- 
dicates an  alternative  intention,  a  contrast 
with  the  previous  clause,  and  a  modifica- 
tion of  it  under  other  circumstances.  It  la 
thus:  "I  do  not,  however,  so  dispose  of  the 
survivorship  In  the  case  of  those  who  die 
leaving  children;  but  such  children  shall 
take  the  share  which  their  parents.  If  living, 
would  have  taken."  Appeal  of  Lewis,  18  Pa. 
318-325. 

The  phrase  "however  that  may  be,"  or 
the  corresponding  phrase,  "if  it  be  conceded," 
in  a  Judicial  opinion,  may  generally,  but  not 
always,  be  taken  as  indicating  that  what  is 
said  upon  the  point  referred  to  is  not  to  be 
understood  as  the  expression  of  an  absolute, 
final  conclusion,  but  as  signifying  that  there 
is  at  least  a  tinge  of  obiter  in  what  is  thus 
qualified.  Chemical  Nat.  Bank  v.  Armstrong 
(U.  S.)  76  Fed.  339,  343. 

HUBSTONES. 

Hubstones  are  useful  appliances  used  In 
streets  to  keep  trucks  in  their  proper  places 
and  prevent  them  from  sliding  Into  places 
where  they  may  receive  and  do  damage. 
Jordan  v.  City  of  New  York*  65  N.  Y.  Supp. 
716,  718,  26  Misc.  Bep.  63. 

HUCKSTER. 

The  term  "huckster^  signifies  a  petty 
dealer  and  retailer  of  small  articles  of  pro- 
visions, nuts,  etc.  Webster  defines  it  by 
saying  that  the  word  seems  to  be  from  "hock- 
en,"  to  take  on  the  back,  and  to  signify  pri- 
marily a  peddler,  or  one  who  carries  goods 
on  his  back.  Mays  v.  City  of  Cincinnati,  1 
Ohio  St  268,  273. 

HUOKSTEBIIfa. 

"Huckstering"  is  a  business  carried  on 
by  persons  who  go  from  house  to  house  buy- 
ing from  the  farmer  and  afterwards  selling 
either  to  customers  or  to  dealers  at  whole- 
sale and  retail.  Lebanon  County  v.  Kline,  2 
Pa.  Co.  Ct  R.  621.  622. 
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HUE  AND  CRY. 

The  statute  of  Inie  and  cry  was  St  18 
Edw.  I,  cc.  1,  2,  which  inroylded.  In  case  of 
robbery  within  the  hundred,  the  inhabitants 
of  the  hundred  should  be  liable  for  the  amount 
of  the  robbery,  unless  they  responded  with 
the  body  of  the  criminal.  Bullaid  y.  Bell  (U. 
8.)  4  Fed.  Gas.  624,  639. 

HUMAN  BEING. 

An  Indian  is  a  "human  being^  and  a 
''person/'  within  the  meaning  of  St  1861,  p. 
58,  proYiding:  ''Murder  is  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought," etc.  The  Indian  girl  alleged  to 
have  been  murdered  was  a  human  being, 
and  the  accused  is  a  person.  State  r.  Mc- 
Kenney,  2  Pac.  171,  173,  18  Nev.  182. 

HUMAN  CARE  AND  FORESIGHT. 

The  clause  "against  which  human  care 
and  foresight  could  not  guard,"  in  an  in- 
struction in  an  action  against  a  railroad  com- 
pany for  injuries  from  the  derailment  of  a 
car,  "that  if  the  jury  should  find  that  the  in- 
jury was  the  result  of  an  accident,  or  act 
against  which  human  care  and  foresight 
could  not  guard,  and  was  not  the  result  of 
negligence  in  any  degree  on  the  part  of  the 
defendants,  then  the  plaintiff  was  not  enti- 
tled to  recover,"  is  equivalent  to  the  term 
''utmost  care  and  diligence,"  wbich  means  all 
the  care  and  diligence  possible  in  the  nature 
of  the  case.  Baltimore  &  O.  R.  Co.  v.  Worth- 
ington,  21  Md.  275,  282,  88  Am.  Dec.  57& 

HUMAN  LAW. 

Human  laws,  as  distinguished  from  di- 
vine laws,  are  those  having  man  for  their 
author.  Borden  v.  States  11  Ark.  <6  Bug.)  510, 
627,  44  Am.  Dec.  217. 

HUMAN  LIFE. 

As  property,  see  "Property.** 

HUMANE. 

Humane  denotes  what  may  rightly  be 
expected  of  mankind  at  its  best  in  the  treat- 
ment of  sentient  beings.  In  an  action  for 
unlawful  ejection  from  a  train,  the  word 
"humane,*'  in  an  instruction  that  it  was  the 
duty  of  the  conductor  to  exercise  such  care 
to  avoid  unnecessary  injuries  to  plaintiff's 
feelings  and  person  as  a  humane  person  of  or- 
dinary prudence  would  use,  the  word  was  er- 
roneous, as  requiring  a  new  and  probably 
higher  standard  of  liability  than  that  recog- 
nized by  law.  Ft  Worth  &  D.  0.  Ry.  Co.  v. 
Peterson,  eo  S.  W.  275,  276,  24  Tex.  Civ.  App. 
648. 
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Under  Gen.  8t  e.  18,  I  1,  declaring  that 
devises  for  any  humane  purpose  shall  be 
valid,  a  devise  of  a  life  estate  to  testator's 
wife,  with  directions  that  at  her  death  the 
whole  estate  shall  be  converted  into  money 
and  applied  to  the  purchase  of  a  monument 
to  be  erected  over  the  graves  of  himself  and 
wife,  is  valid,  the  devise  being  for  a  humane 
purpose,  when  made  for  a  monument,  not 
only  for  his  own  grave,  but  over  that  of  his 
wife  also.  Ford  v.  Ford's  Bx'r,  16  S.  W. 
451,  452,  01  Ky.  572. 

HUMBUG. 

A  humbug  is  an  imposition,  imposture, 
deception.  As  a  verb  "humbug"  signifies  to 
Impose  upon,  to  cozen,  to  swindle;  an  im- 
plied intention  to  misrepresent,  by  the  asser- 
tion of  what  is  not  the  actual  condition,  or  the 
suppression  or  concealment  of  what  is.  Nolte 
V.  Herter,  65  111.  App.  430,  482,  483. 

HUND. 

A  complaint  alleged  a  promissory  note 
for  "four  hundred  two  and  fifty-one  one- 
hundredths  dollars."  The  note  as  received  in 
evidence  read  "four  hund.  two  and  fifty-one 
one-bundredths  dollars,"  and  in  considering 
the  claim  that  error  was  committed  in  admit- 
ting this  note,  because  of  such  variance,  the 
court  said:  **There  would  be  little  of  merit 
in  this  argument,  even  if  the  note  contained 
no  other  statement  of  the  amount  than  that 
written  in  the  body;  and  there  is  none  at  all 
when  it  is  seen  by  a  bare  inspection  that 
there  are  figures  unmistakably  exhibiting  the 
amount  If,  however,  there  were  no  suck 
figures,  we  should  not  be  willing  to  reverse 
because  the  three  last  letters  of  the  word 
'hundred'  are  lacking."  Qlenn  t.  Porter,  72 
Ind.  525,  527,  528. 

HUNG. 

Under  a  statute  providing  that  a  prison- 
er, being  found  guilty  of  murder  in  the  first 
degree,  shall  suffer  death  or  imprisonment  for 
life  at  the  discretion  of  the  jury,  a  verdict 
by  which  tbe  jury  find  the  prisoner  guilty  of 
murder  in  the  first  degree  and  sentence  him 
to  be  "hung"  is  sufficient  The  term  "hung," 
or  sentencing  a  man  to  be  hung,  means  to 
suspend  him  by  the  neck  until  he  is  dead. 
Noles  V.  State,  24  Ala.  672,  694. 

HUNTING  DISTRICT. 

A  treaty  with  Indians  authorized  them 
to  hunt  upon  the  unoccupied  lands  of  the 
United  States  so  long  as  game  may  be  found 
thereon,  and  so  long  as  peace  subsists  among 
the  whites  and  Indians  on  the  borders  of  the 
hunting  districts:  It  was  held  that  "hunt- 
ing districts"  meant  districts  of  country  upon 
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^hlch  wild  game  exists  and  roams,  notwith- 
standing the  fact  that  there  may  be  white 
settlers  here  and  there  within  snch  districts. 
Any  other  constmctlon  would  be  equivalent 
to  saying  that  the  words,  at  the  time  they 
were  inserted  in  the  treaty  by  the  parties 
making  it,  had  no  meaning  whatever,  since 
at  the  date  of  the  treaty  there  were  occasion- 
al white  settlers  located  at  different  points 
within  the  territory  included.  In  re  Race 
Horse  <U.  S.)  70  Fed,  598,  606. 

HUNTIIfO  GROUNDS. 

In  the  treaty  between  United  States  and 
Cherokee  Indians,  entered  into  at  Hopewell 
on  the  28th  day  of  November,  1785,  the  fourth 
section  of  which,  in  describing  the  boundaries 
of  the  lands  allotted  to  the  Indians,  described 
the  lands  as  hunting  grounds,  the  term  "hunt- 
ing grounds"  is  not  to  be  so  construed  as  to 
limit  the  use  of  the  grounds  to  the  purposes 
of  hunting.  Worcester  v.  Georgia,  31  U.  S. 
(6  Pet)  515,  553,  8  L.  Bd.  488. 


HURRICANE. 


A  "hurricane"  is  a  storm  or  wind  of  ex- 
traordinary violence  sufficient  to  throw  down 
buildings.  Pelican  Ins.  Co.  v.  Troy  Co-Op. 
Ass'n,  18  S.  W.  980.  081,  77  Tex.  225. 

The  words  "tornado"  and  "hurricane^ 
are  synonymous,  and  mean  a  violent  storm, 
distinguished  by  the  vehemence  of  the  wind 
and  Its  sudden  changes.  It  Is  a  very  high 
wind.  Queen  Ins.  Co.  v.  Hudnut  Co.,  35  N. 
B.  897,  398,  8  Ind.  App.  22. 

Every  hurricane  is  a  storm,  but  every 
storm  is  not  a  hurricane.  A  high  wind,  less 
violent  than  what  ordinarily  would  be  term- 
ed a  "hurricane,"  would  still  be  a  storm,  if 
accompanied  by  the  destructive  agencies, 
such  as  snow,  hall,  or  excessive  rain.  Wfod 
which  was  violent  enough  to  pile  up  the  snow 
in  drifts  might  not  inappropriately  be  called 
a  hurricane,  Webster's  definition  of  which  is 
"a  violent  storm,"  originally  derived  from  a 
Carlb  word  signifying  "high  wind."  Tyson 
V.  Union  Mut  Fire  &  Storm  Co.  (Pa.)  2 
Montg.  Co.  Law  Rep'r,  17,  18. 

HURT. 

Blackstone  defines  a  nuisance  as  being 
anything  to  the  hurt  or  annoyance  of  anoth- 
er. By  "hurt  or  annoyance"  here  is  meant, 
not  a  physical  injury  necessarily,  but  an  in- 
jury to  the  owner  or  possessor  of  premises  as 
respects  his  dealings  with  or  his  mode  of 
enjoying  them.  Rowland  v.  Miller,  15  N.  Y. 
Supp.  701,  702. 

Mental  injury. 

The  word  "hurt'*  includes  both  physical 
and  mental  pain,  and  therefore  an  Instruction, 


in  an  actlou  for  personal  Injuries,  that  plain- 
tiff  may  recover,  if  hurt,  is  sufficient  to  au- 
thorize recovery  for  mental,  as  well  as  phyB- 
Ical,  pain.  Pronk  v.  Brooklyn  Heights  B. 
Co..  74  N.  Y.  Supp.  375,  876,  68  App.  Div.  390. 

Pliysieal  injury* 

In  an  application  for  a  life  policy,  in 
which  the  applicant  states  that  he  has  never 
received  any  wound,  hurt,  or  serious  bodily 
injury,  "hurt* *  means  an  injury  to  the  body 
causing  an  impairment  of  the  health  or 
strength,  or  rendering  the  person  more  liable 
to  contract  disease  or  less  able  to  resist  its 
effects.  Bancroft  v.  Home  Benefit  Ass'n,  23 
N.  B.  997,  089,  120  N.  Y.  14,  8  L.  B.  A.  68. 

In  an  action  for  injuries  caused  by  a 
street  car,  evidence  that  plaintiff's  lung  was 
Injured  and  that  consumption  ensued  is  prop- 
erly admitted  under  a  declaration  alleging 
that,  when  said  car  so  struck  the  plaintUf* 
the  blow  and  collision  resulting  thereftom  se- 
riously hurt,  wounded,  and  crippled  said 
plaintiff.  Montgomery  y.  Lansing  City  Blec- 
trie  By.  Co.,  61  N.  W.  543,  547,  103  Mich.  40, 
29  L.  R.  A.  287. 

In  commenting  on  a  declaration  In  an  ac- 
tion for  personal  injuries  which  contained 
nothing  more  specific  as  to  the  place,  descrip- 
tion, or  extent  of  such  injuries  than  that 
plaintiff  was  "hurt,  bruised,  and  wounded," 
the  court  said:  "The  word  'hurt*  is  so  gen- 
eral as  to  give  no  information.  'Bruised'  is 
more  definite,  but  does  not  indicate  necessa- 
rily or  generally  more  than  a  temporary  con- 
tusion, which  may  be  on  any  part  of  the  per- 
son, light  or  severe,  but  seldom  more  than 
temporary  In  effect.  *Wound*  is  any  tempo- 
rary breaking  of  the  skin,  and  is  no  more  defi- 
nite than  the  other  words."  Shadock  v.  Al- 
pine Plank  Road  Co.,  79  Mich.  7, 11,  44  N.  W. 
158, 159. 

Injury  as  to  religions  belief. 

Const  art  2,  pt  1,  providing  that  no  sub- 
ject shall  be  "hurt,  molested,  or  restrained  In 
his  person  or  estate^'  for  worshipping  God  in 
the  manner  and  season  most  agreeable  to  the 
dictates  of  his  own  conscience,  or  for  his  re- 
ligious profession  or  sentiments,  means  "pros- 
ecution by  punishing  any  one  for  his  religious 
opinions,  however  erroneous  they  may  be. 
But  an  atheist  is  without  any  religion,  true 
or  false.  Disbelief  in  the  existence  of  any 
God  is  not  a  religious,  but  an  antlreliglous, 
sentiment  If,  however,  it  were  otherwise, 
the  rejection  of  a  witness  for  such  a  disbe- 
lief or  sentiment  as  incompetent  would  be 
no  violation  of  this  article  of  the  Constitu- 
tion. It  is  not  within  Its  words  or  meaning. 
It  would  not  hurt,  molest,  or  restrain  him  in 
his  person,  liberty,  or  life."  Thurston  v. 
Whitney,  56  Mass.  (2  Cush.)  104^  110. 

A  religious  Jew,  who  believes  it  is  his  re- 
ligious duty  to  abstain  from  work  on  Satur 
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day  is  not  'Hinrt,  molested,  or  restrained"  In 
his  religious  sentiments  or  persuasions  by  a 
statute  or  municipal  ordinance  prohibiting 
the  sale  of  goods  to  merchants  on  Sunday. 
Froliekstein  r.  Mayor  of  Mobile^  40  Ala^  726, 
727. 

HUSBAND. 

See  "Ship's  Husband";  ''Biii.fiTing  Hus- 
band." 

Ck>de,  S  4006,  providing  that  no  prosecu- 
tion for  adultery  can  be  commenced  but  on 
the  complaint  of  the  husband  or  wife,  means 
the  spouse  of  the  person  charged  with  the 
offense.  Bush  v.  Workman,  19  N.  W.  010, 
64  Iowa,  205. 

''Husband,^'  as  used  in  the  will  ct  a  wo- 
man who  had  obtained  a  void  divorce  from 
a  legal  husbsnd,  and  who  afterwards  went 
through  a  form  of  marriage  with  another 
man,  with  whom  she  lived,  the  will  reciting 
that  the  testatrix  was  the  wife  of  the  per- 
son with  whom  she  had  thus  lived,  and  pro- 
viding as  follows:  *'I  give  and  bequeath 
to  my  husband  one-half  of  my  personal  prop- 
erty;" another  clause  providing,  "I  au- 
thorize my  husband  to  remain  in  possession 
of  my  house  for  three  months  after  my 
death,"  and  the  last  clause  providing,  '1  ap- 
point my  husband  and  sister  O.  Joint  ex- 
ecutors," etc. — ^is  construed  to  mean  the 
person  with  whom  the  testatrix  has  been  liv- 
ing up  to  the  time  of  her  death,  and  not  her 
legal  husband.  Hardy  v.  Smith,  186  Mass. 
828,330. 

Whenever  in  the  Probate  Code  the  word 
«*hu8band"  occurs,  it  shall  be  construed  to 
apply  also  to  wife.  Gen.  St  Minn.  1894,  | 
4731. 

Widower. 

"Husband,"  as  used  in  Laws  1892,  c 
399,  S  2,  exempting  from  transfer  tax  when 
property  passes  to  or  for  the  use  of  any 
husband,  wife,  child,  or  husband  of  a  daugh- 
ter, will  be  held  to  mean  the  same  as 
••widower,"  and  hence  a  transfer  to  the  hus- 
band of  a  deceased  daughter  is  not  liable 
to  taxation,  even  though  such  husband  has 
remarried  before  the  transfer.  In  re  Ray's 
Kstate,  85  N.  Y.  Supp.  481,  482,  18  Misc.  Rep. 
480. 

SITSBAHB  AHB  WIFE. 

'husband  and  wife,  in  contemplation  of 
law,  are  one  person,  and  not  a  plurality." 
Hardenbergh  v.  Hardenbergh,  10  N.  J.  Law 
(5  Halst)  42,  47,  18  Am.  Dec.  389. 

KirSBANDBT. 

"Husbandry"  Webster  defines  to  be  the 
buBlnesa  of  a  farmer  comprehending  agri- 


culture or  tillage  of  the  ground,  the  raising, 
managing,  and  fattening  of  cattie  and  other 
domestic  animals,  the  management  of  the 
dairy  and  whatever  the  land  produces,  and 
is  equivalent  to  "agriculture"  in  its  general 
sense.  Simons  v.  Lovell,  64  Tenn.  (7  Heisk.) 
610,  516. 

"Husbandry,"  as  used  in  Code  Civ.  Proc. 
S  690,  subd.  3,  exempting  from  execution  two 
horses  in  addition  to  the  farming  utensils 
or  implements  of  husbandry  of  a  judgment 
debtor,  means  the  business  of  a  farmer  com- 
prehending the  various  branches  of  agricul- 
ture. McGue  V.  Tunstead,  4  Pac.  510,  66 
Gal.  506. 

The  followers  of  this  ancient  and  hon- 
orable occupation  may  call  themselves  horti- 
culturalists.  Horticulturalists  are  gardeners, 
but  they  are  fanners,  and  their  occupation 
is  that  of  farming  as  contemplated  in  Code 
Civ.  Proc.  S  690,  exempting  the  farming  uten- 
sils or  implements  of  husbandry  of  a  judg- 
ment debtor.  The  law  does  not  deal  with 
all  classes  of  husbandry,  nor  does  it  limit 
the  exemptions  to  one  particular  class  of 
husbandry  out  of  many  that  may  be  fol- 
lowed by  the  debtee.  In  re  Slade's  Estate^ 
55  Pac.  158»  159,  122  CaL  434. 

HYDRATE  OF  ALUMINA. 

Hydrate  of  alumina  (or  pure  alumina)  is 
composed  of  aluminium,  oxide,  silica,  car- 
bonate of  soda,  and  water,  &nd  is  obtained 
by  grinding  the  crude  ore  very  fine,  and 
generally  bolting  it  It  is  then  mixed  with 
at  least  a  small  quantity  in  weight  of  soda 
ash,  and  the  mixture  is  put  in  a  furnace, 
and  heated  to  a  bright  red  heat,  until  all  the 
carbonic  acid  of  the  soda  ash  is  expelled. 
When  this  stage  is  reached,  it  is  withdrawn 
from  the  furnace,  and  left  to  cool.  After 
cooling,  it  is  put  in  a  leaching  apparatus, 
and  treated  with  water,  which  will  dissolve 
the  alumina  in  it  as  an  aluminate  of  soda, 
and  leave  behhid  the  greater  part  of  the 
silica,  all  of  the  iron,  and  all  of  the  titanic 
acid.  The  mixture,  then  in  liquid  form,  is 
placed  in  large  cylinders  with  paddles  in 
them  to  keep  it  in  motion.  The  gaseous  car- 
bonic add  is  introduced  into  this  liquid 
through  a  pipe,  and  when  the  soda  is  con- 
verted into  a  carbonate  of  soda  all  of  the 
alumina  will  fall  out  as  a  powder  in  a 
wet  state.  The  carbonate  of  soda  is  with- 
drawn, the  powder  is  washed  several  times 
and  dried,  and  the  result  is  the  hydrate  of 
alumina  in  question.  In  re  Irwin  (U.  S.)  62 
Fed.  150,  151. 

HYDRAULIC. 

The  charter  of  a  canal  company  auttior- 
ized  it  to  construct  a  canal  with  all  the 
necessary  and  usual  appendages  and  im- 
provements^ and  with  all  things  useful  for 
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the  conveDlent  and  profitable  enjoyment  of 
Buch  canal,  and  all  "hydraulic  works"  de- 
sirable to  connect  therewith.  Held,  that  the 
term  "hydraulic  works,"  as  so  used,  includ- 
ed a  grist  mill,  oil  mill,  carding  machine, 
and  woolen  factory,  which  were  about  to  be 
run  by  the  water  power  furnished  by  the 
canal  company.  Hankins  r.  Lawrence  (Ind.) 
8  Blackf.  268,  267. 

HYDBAiriilO  IN  OK. 

The  hydraulic  inch  is  a  circle  whose  di- 
ameter is  an  inch.  Schuylkill  Nay.  Co.  t. 
Moore  (Pa,)  2  Whart  476,  ^L 

HYDBAUUO  MININa. 

"Hydraulic  mining  Is  the  process  by 
which  a  bank  of  gold-bearing  earth  and  rock 
is  excavated  by  a  jet  of  water  discharged 
through  the  converging  nozzle  of  a  pipe, 
under  great  pressure,  the  earth  and  d6bris 
being  carried  away  by  the  same  water, 
through  sluices^  and  discharged  on  lower 
levels  into  the  natural  streams  and  water 
courses  below."  Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Co.  (U.  S.)  18  Fed.  753, 
756.  See,  also,  Jacob  r.  Day,  44  Pac.  243, 
244,  111  Cal.  571. 

Hydraulic  mining,  within  the  meaning 
of  the  title  relating  thereto,  is  minhig  by 
means  of  the  application  of  water  under 
pressure,  through  a  nozzle,  against  a  nat- 
ural bank.    Civ.  Code  1908,  Cal.  I  1426. 

HYDROUS. 

"Hydrous"  is  a  sdentiflG  firm,  indicat- 
ing the  presence  of  water.  The  use  of  the 
word  in  speaking  of  "hydrous  lanolin,"  in- 
dicates lanolin  containing  water  in  the  first 
instance.  Jafle  v.  Evans  &  Sons,  75  N.  Y. 
Supp.  257,  259,  70  App.  Dlv.  186. 

HYGEIA. 

The  Greek  word  "hygeia**  means  health. 
When  the  daughter  of  .SSsculapius  was 
deified  as  the  goddess  of  health,  she  was 
named  Hygeia.  The  Latin  word  "salus" 
means  health,  and  this  name  also  was  given 
to  the  Roman  goddess  of  health.  Both  words 
passed  Into  the  English  language.  The  name 
of  the  divinity  was  confined  to  the  Greek 
form.  The  derivatives  of  "salus"  came  into 
common  use.  The  Greek  word  for  health 
was  at  first  appropriated  mainly,  if  not  whol- 
ly, to  medical  literature,  but  within  the  past 
century  it  has  passed  with  many  derivatives 
into  common  use.  In  the  Oxford  English 
Dictionary  the  word  is  defined  as  a  system 
of  sanitation  or  medical  practice.  During 
the  present  century,  and  especially  during  the 
past  40  years,  the  word  has  been  freely  used 
with  an  adjective  meaning,  as  expressing 


the  medically  healthful  property  or  effectB 
of  places,  food,  clothing,  etc.    This  mectntf 
or  method  of  preserving  health  it  has  always 
had  in  medical  literature,  although  the  trazu»- 
fer  from  medical  to  general  literature  bas 
not  been  recognized  by  many  of  the  stand- 
ard dictionaries.     Hygeia,  whether  used  as 
a  substantive  to  express  a  process  or  means 
of  preserving  health,  or  with  an  adjective 
sense  to  describe  an  object  as  resulting  from 
the  operation  of  hygeian  method,  is  an  ISng-- 
llsh  word,  to  the  use  of  which,  with  that 
meaning,  every  one  is  entitled.    Hygeia  is  a 
word  of  peculiar  value.    By  reason  of  Its 
passage  into  general  literature  from  the  med- 
ical it  has  a  significance  which  the  deriva- 
tives of  "salus"  fall  to  expresa    The  idea 
conveyed   by   salubrity   and    salubrious    is 
quite  distinct  from  that  conveyed  by  hygeia 
and  hygienic.    It  is  this  meaning  of  the  word 
as  expressive  of  the  modem  care  for  healtti 
by  scientific  methods  that  has  brought  it 
into  common  use  and  makes  It  most  valuable. 
A  corporation  therefore^  has  a  right  to  use 
the  word  "hygeia"  in  its  corporate  and  in 
its  business  name  as  signifying  the  claim 
that  its  products  of  water,   whether   con- 
gealed or  liquid,  are  prepared  in  accordance 
with  the  rules  of  hygeia,  and  any  injury 
another  may  suffer  in  its  business  from  such 
honest  use  is  the  necessary  result  of   its 
choosing  as  a  trade-mark  a  word  which  was 
not  only  a  symbol  which  it  might  appro- 
priate, but  which  was  also  a  valuable  word 
in  language,  which  the  law  does  not  per^ 
mit  to   be   monopolized.    Hygeia    Distilled 
Water  Co.  v.  Hygeia  Ice  Co.,  45  Atl.  »57, 
960,  72  Conn.  646,  40  L.  B.  A.  147;  40  Atl. 
534,  540,  70  Conn.  516. 

HYPOCHONDRIA. 

As  insanity,  see  **Insane — ^Insanity." 

HYPOTHECARY  ACTION. 

An  hypothecary  acti(m  is  a  real  action 
which  the  creditor  brings  against  the  prop- 
erty which  has  been  hypothecated  to  him  by 
his  debtor  in  order  to  have  it  seized  and 
sold  for  the  payment  of  his  debt  Code 
Prac.  La.  art  61.  Thus,  where  the  original 
bill  prayed  that  the  mortgage  property  be 
sold  to  pay  the  demand,  and,  if  the  proceeds 
of  that  sale  were  insufficient  that  he  then 
have  execution  of  the  balance,  it  is  an  hy- 
pothecary action.  Lovell  v.  Cragin,  10  Sup. 
Ct  1024,  1028,  136  U.  S.  130,  34  L.  Ed.  372. 

HYPOTHECATE. 

The  use  of  the  term  ••hjrpothecate,"  in 
a  statutory  definition  of  a  mortgage,  as  a 
contract  by  which  specified  property  is  hy. 
pothecated  for  the  performance  of  an  act 
signifies  that  possession  is  not  an  incident 
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of  the  morti^ge,  and  the  foct  of  posBesBlon 
Is  entirely  distliict  from  the  contract  of 
hypothecation.  Spect  v.  Spect,  26  Pac.  203, 
204.  88  CaL  437,  13  L.  B.  A.  137,  22  Am.  St 
Rep.  314. 

A  general  authority  In  a  Btock  note  to 
'*08e,  transfer,  or  hypothecate*'  the  pledged 
property,  does  not  authorize  a  sale  by  the 
pledgee  before  maturity  of  the  note.  Ogden 
T.  Lathrop,  81  N.  Y.  Super.  Ct  (81  Sweeny) 
e43,  651. 

HTFOTHEOATIOK. 

See  "Maritime  Hypothecation";  'Tacit 

Hypothecation." 
Aa  maritime   contract,   see   ''Maritime 

Contract" 

Hypothecation  is  defined  as  "a  right 
which  a  creditor  has  over  a  thing  belonging 
to  another,  and  which  consists  in  the  power 
to  cause  it  to  be  sold  in  order  to  be  paid 
his  claim  out  of  the  proceeds."  Dueber 
Watch  Case  Mfg.  Co.  ▼.  Daugherty,  67  N.  E. 
455,  457,  62  Ohio  St  589  (citing  Bouv.  Law 
Diet);  The  Young  Mechanic  (U.  S.)  30  Fed. 
Cas.  873,  875;  Taylor  ▼.  Hudgins,  42  Tex. 
244,  247  (citing  1  Bouv.  Law  Diet). 

"Hypothecation"  is  a  term  of  the  civil 
law,  and  is  that  kind  of  pledge  in  which  the 
possession  of  the  thing  pledged  remains 
with  the  debtor,  the  obligation  resting  in 
mere  contract  without  delivery,  and  in  this 
respect  distinguished  from  *'pignus,"  In 
which  possession  is  delivered  to  the  creditor 
or  pawnee.  Whitney  v.  Peay,  24  Ark.  22 
(citing  Burrill,  Law  Diet;  Story,  Bailm.  9 
288). 

"In  the  civil  law  the  term  'pignus' 
(pawn)  was,  in  an  accurate  sense,  applied 
to  cases  where  there  was  a  pledge  of  the 
thing  and  possession  was  actually  delivered 
to  the  person  for  whose  benefit  the  pledge 
was  made,  and  'hypotheca'  (hypothecation) 
where  the  possession  of  it  was  retained  by 
the  owner;  and  'pignus*  was  especially  used 
in  such  cases  where  the  thing  was  immov- 
able. A  pledge,  in  the  Roman  law,  answered 
ezactiy  to  a  pledge  of  movables  in  our  law, 
where  possession  is  indispensable;  and  hy- 
pothecation answered  to  a  mortgage  of  real 
estate  in  our  law,  where  title  to  the  thing 
may  be  acquired  without  possession.  In  the 
French  law;  however,  from  the  inconven- 
ience growing  out  of  the  transfers  of  per- 
sonal property,  the  doctrine  has  been  con- 
Btantiy  held  that  movables  cannot  be  hy- 
pothecated— that  Is,  transferred  by  way  of 
pledge  without  possession — but  that  hypothe- 
cation is  confined  to  movables.  When, 
therefore,  we  find  the  term  'hypothecation' 
Qsed  in  the  French  law,  we  are  generally  to 
understand  it  as  used  in  this  restricted 
sense,  though  it  is  scmietimes  used  in  a 
broader  and  looser  sense,  as  we  sometimes 


call  a  mortgage  a  pledge  and  a  pledge  a 
mortgage."  The  Nestor  (U.  S.)  18  Fed. 
Cas.  9. 


HYPOTHESIS. 

See     "Pertinent     Hypothesis";     "With 
Hypothesia" 

A  hypothesis  is  a  supposition;  a  propo- 
sition or  principle  which  is  supposed  or  taken 
for  granted  in  order  to  draw  a  conclusion  or 
Inference  for  proof  of  the  point  in  question; 
something  not  proved,  but  assumed  for  the 
purpose  of  argument,  or  to  account  for  a 
fact  or  an  occurrence.  It  being  a  mere  sup- 
position, there  are  no  other  limits  to  hy- 
potheses than  those  of  the  human  Imagina- 
tion. In  law  the  meaning  of  the  term  does 
not  vary  from  its  usual  significance.  People 
V.  Ward,  38  Pac.  945.  947,  105  Oal.  335 
(citing  People  v.  Cronin,  34  Oal.  202;  People 
V.  Hardisson,  61  Gal.  378;  People  v.  Eck- 
man,  72  Gal.  582|  14  Pac.  359;  People  v. 
Nelson,  85  Cal.  421,  430,  24  Pac.  1006);  Peo- 
ple V.  GUbert  60  Cal.  108,  111. 

"Hypothesis,"  to  quote  from  Lindsay's 
Uerberweg's  Logic  (section  134),  "Is  the  pre- 
liminary admission  of  an  uncertain  premise, 
which  states  what  is  held  to  be  a  cause  In 
order  to  test  it  by  its  consequences.  Every 
single  consequence  which  has  no  material 
truth  and  has  been  derived  with  formal  cor- 
rectness proves  the  falsehood  of  the  hy- 
pothesis. Every  consequence  which  has  ma- 
terial truth  does  not  prove  the  truth  of  the 
hypothesis,  but  vindicates  for  it  a  growing 
probability,  which  in  case  of  corroboration, 
without  exception,  approaches  to  a  position 
where  the  difference  from  complete  certainty 
vanishes.  The  hypothesis  is  the  more  im- 
probable in  proportion  as  it  must  be  propped 
up  by  artificial  auxiliary  hypotheses.  It  gains 
in  probability  by  simplicity  and  harmony  or 
partial  identity  with  other  probable  or  cer- 
tain presuppositions."  Subject  to  the  con- 
ditions thus  stated,  the  hypothesis  has  been 
of  great  value  in  the  extraction  of  scientific 
truth,  and,  says  Mr.  Wharton,  in  his  work 
upon  Evidence,  "is  of  no  less  value  in  the 
extraction  of  juridical  truth."  That  author 
vindicated  in  a  most  satisfactory  way  the 
use  of  the  hypothesis,  and  sums  up  his  con- 
clusion by  saying  that  "juridical  conviction 
may  be,  therefore,  defined  to  be  the  fitting 
of  facts  to  hypotheses."  If,  in  criminal  is- 
sues, there  is  reasonable  doubt  whether  the 
facts  fit  the  hypothesis  of  guilt,  then  there 
must  be  an  acquittal.  In  civil  Issues,  when 
there  are  conflicting  hypotheses,  the  judg- 
ment must  be  for  that  for  which  there  is  a 
preponderance  of  proof.  Mudsill  Min.  Co. 
V.  Watrous  (U.  S.)  61  Fed.  163,  171,  9  C.  C. 
A.  415. 

In  declaring  a  requested  instruction 
which  used  the  words  "suppositions,"  "by- 


HYPOTHESIS 


8378 


HYPOTHETICAL  QUESTION 


potbeseB,"  and  ''tbeories*'  to  be  fanlty»  the 
court  said  the  words  "hypotheses"  and  "the- 
ories'* have  very  doubtful  and  Indefinite  sig- 
nifications. Johnson  v.  State,  102  Ala.  1,  16 
South.  99,  104. 

"Where  all  the  evidence  in  the  case  Is 
direct  and  positive,  and  the  defendant's  guilt 
Is  in  no  manner  dependent  upon  an  agree- 
ment of  circumstances,  there  is  no  such 
thing  as  a  hypothesis  in  the  theory  of  the 
prosecution,  and  an  instruction  based  on  such 
a  theory  is  Irrelevant  and  immaterial."  Peo- 
ple V.  Gilbert,  60  Gal.  108,  111. 

An  hypothesis  is  a  mere  supposition. 
The  use  of  the  word  in  a  requested  instruc- 
tion in  a  prosecution  for  larceny  that,  if  the 
jury  can  account  for  the  loss  of  the  pocket- 
book  mentioned  in  the  indictment  on  any 
other  hypothesis  consistent  with  defendant's 
innocence,  then  the  Jury  must  find  him  not 
guilty.  Is  calculated  to  mislead,  and  renders 
the  instruction  erroneous,  as  the  jury  can- 
not account  for  the  innocence  of  the  accused 
by  supposing  facts,  as  the  verdict  must  be 
founded  on  facts  in  evidence,  and  not  on  sup- 
position.   Du  Bois  V.  State,  50  Ala.  139,  140. 

An  instruction  in  a  criminal  case  that 
circumstantial  evidence  must  exclude  every 
other  hypothesis  than  the  guilt  of  defendant, 
is  properly  refused  where  the  word  "rational" 
is  not  used  before  "hypothesis."  People  y. 
Ward,  88  Pac  945,  947, 105  Gal.  885. 


HYPOTHETICAL  QUESTION. 

It  is  well  settled  that  when  the  testi- 
mony of  experts  is  proper,  counsel  may  as- 
sume the  existence  of  any  state  of  facts 
which  the  evidence  fairly  tends  to  justly. 
Filer  V.  New  York  Cent  R.  Co.,  49  N.  Y.  42. 
The  very  meaning  of  the  word  "hypotbeti- 
cal"  is  that  it  supposes — assumes— sometlilng 
for  the  time  being.  Cowley  v.  People,  83  N. 
Y.  464,  38  Am.  Rep.  464.  The  facts  are  as- 
sumed for  the  purpose  of  the  questioii. 
Stearns  v.  Field,  90  N.  Y.  640,  641. 

The  fact  that  a  question  is  a  hypotheti- 
cal one  implies  that  the  truth  of  some  state- 
ment of  facts  is  assumed  for  a  particular 
purpose,  and,  if  such  a  question  could,  be 
based  on  undisputed  facts  alone, -it  would 
never  be  asked  in  any  case  where  an  issue  of 
fact  arose.  Underhill,  Bv.  p.  272;  Howard 
V.  People,  185  111.  552,  57  N.  E.  441.  A  hy- 
pothetical question  may  be  embraced  on  any 
assumption  of  facts  which  the  testimony 
tends  to  prove,  according  to  the  theory  of  the 
examining  counsel.  In  People  v.  Durrant, 
116  Cal.  216,  48  Pac.  85.  the  court  say:  "A 
hypothetical  question  need  not  embrace  all 
the  facts  in  evidence.  It  must  be  based  on 
facts  in  evidence,  but  may  be  addressed  to 
any  reasonable  theory  which  may  be  taken 
of  them."  Chicago  &  B.  I.  R.  Oo.  T.  Wallace, 
66  N.  B.  1096,  1098,  202  III  129. 
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I. 

••An  obligation  which  In  tts  terms  pur- 
ports to  be  that  of  one  person,  as,  *I  hereby 
bind  myself/  etc,  which  is  executed  by  more 
than  one,  may  be  treated  as  a  several  obliga- 
tion of  each  person  who  signs  It,  or  the  joint 
obligation  of  all."  Knlsely  t.  Shenberger 
(Pa.)  7  Watts,  198. 

As  oreatias  personml  or  gfflelal  obllga^ 
tion. 

The  use  of  the  words  "I  will  oome  un- 
der obligations"  in  a  contract  made  by  the 
manager  of  Ironworks,  which  In  the  signa- 
ture shows  that  it  la  made  for  his  master,  is 
not  indicatiye  of  an  agreement  of  the  man- 
ager to  become  personally  bound.  *^hese 
words  constitute  a  clumsy,  but  common,  form 
of  contracting,  and  their  generality  is  quali- 
fied In  the  particular  instance  by  the  expla- 
nation prefixed  to  the  signature."  Campbell 
V.  Baker  (Pa.)  2  Watts,  83,  84.  ▲  master's 
draft  that  on  the  arrival  at  a  certain  port  *'I 
promise"  to  pay  a  certain  sum,  "for  which  I 
hereby  pledge,"  etc,  is  to  be  construed  as  be- 
ing used  by  the  master  in  an  official  or  rep- 
reaentatiye  character  only,  and  hence  does 
not  bind  him  personally.  Salmon  y.  The 
Serapls  (U.  S.)  87  Fed.  430,  440. 

The  use  of  the  words  "I  or  we^"  in  a 
note,  as  follows:  "Sixty  days  after  date,  I 
or  we  promise  to  pay,"  etc.,  and  signed  by  a 
corporation  per  its  officers,  does  not  change 
the  legal  import  of  the  instrument  so  as  to 
make  it  the  note  of  the  officers.  For  though 
there  is  no  personal  pronoun  which  is  prop- 
erly adapted  to  use  by  a  corporation  in  mak- 
ing a  note,  the  word  "we"  is  frequently  used 
by  a  corporation.  Williams  v.  Harris,  64  N. 
El.  088,  &90,  198  111.  501  (citing  New  Market 
Set.  Bank  y.  Gillet,  100  111.  254,  39  Am.  Rep. 
39). 

X.  o.  Yoir. 

A  written  acknowledgment  that  "I.  O. 
yoa  the  sum  of,"  etc.,  is  a  valid  acknowledg- 
ment of  indebtedness.  Kinney  y.  Flynn,  2  R. 
I.  319,  329. 

I  OWH. 

•TL  own,**  as  used  in  a  contract  for  the 
exchange  of  horses,  describing  them  as  "one 
span  of  colts,  one  mare  and  gelding  I  own, 
now  in  the  pasture  east  of  Leeds,  Iowa," 
wbile  words  of  description,  did  not  of  them- 
selTes  designate  and  identify  the  property  in- 
tended to  be  conyeyed,  and  where  the  terms 
migiht  haye  applied  equally  well  to  either  of 
two  teams  of  horses,  and  the  only  words 
ased  in  the  agreement  which  attempted  to 


distinguish  the  one  referred  to  from  the 
other  were  the  words  "I  own,"  parol  evidence 
was  properly  admitted  to  identify  the  horses 
Intended  by  the  parties.  Martin  y.  Brown, 
60  N.  W.  182,  183,  91  Iowa,  574. 

X  PBOMI8E. 

These  words  constitute  the  essential  dif 
ference  between  a  bill  of  exchange  and  a 
promissory  note,  marking  the  form  of  a 
promissory  note.  Bdis  y.  Bury,  6  Bam.  &  O. 
433. 

The  phrase  "I  promise  to  pay,"  when 
employed  in  a  note  signed  by  several  per- 
sons. Is  to  be  construed  as  the  several  prom- 
ise of  each  of  the  signers,  as  well  as  the  joint 
promise  of  all.  Salomon  y.  Hopkins*  61 
Conn.  47,  23  Atl.  716,  717. 

Z  WILL  BEE  TOir  LATER. 

On  a  prosecution  for  assault  and  intent 
to  murder  it  was  ishown  that  in  a  difficulty 
earlier  in  the  day  of  the  assault  between  de- 
fendant and  the  person  thereafter  assaulted 
defendant  said,  "I  will  see  you  later."  Held, 
that  the  words  as  used  in  that  connection  im- 
port a  threat.  Drake  y.  State,  20  South.  460, 
451,  110  Ala.  9. 


ICE. 

As  part  of  stream,  see  "Stream.** 

As    personal    property,    see    "Personal 

Property." 
As  real  property,  see  "Real  Property.*' 

"Ice,"  as  used  in  a  contract  for  a  cargo 
of  ice  purchased  by  defendants,  to  be  ship- 
ped to  them,  meant  a  merchantable  article  of 
that  name,  and  it  was  proper  to  instruct  the 
Jury  in  an  action  on  the  contract  that  the 
word  in  the  contract  meant  more  than  its 
bare  definition  in  the  dictionary.  Murchie  v. 
Cornell,  155  Mass.  60,  29  N.  B.  207,  14  L.  R. 
A.  492,  81  Am.  St  Rep.  526  (citing  Warner 
y.  Arctic  Ice  Co.,  74  Me.  475;  Swett  v.  Shum- 
way,  102  Mass.  365,  369,  3  Am.  Rep.  471; 
Whitmore  v.  South  Boston  Iron  Co.,  84  Mass. 
[2  Allen]  62,  58). 

lee  when  needed. 

A  bill  of  lading  providing  that  the  car- 
rier should  not  be  liable  for  loss  or  damage 
not  occurring  on  its  road  or  in  its  proportion 
of  the  through  route,  etc.,  contained,  after  the 
description  of  the  property,  which  was  per- 
ishable, the  statement,  "Ice  when  needed." 
Held,  that  the  carrier  did  not,  by  the  use  of 
this  expression,  obligate  itself  to  see  that  the 
goods  were  properly  iced  on  all  connecting 
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Toutes.  Farnsworth  r.  New  Yoife  Gent  ft  H. 
R.  Oo^  84  N.  Y.  Snpp.  668»  600»  88  App.  DIt. 
320. 

lOE  BEAI.EB. 

Afl  a  merchant,  see  ^'Merchant'* 

ICEMAK  PBOPBIETOB. 

An  acddent  policy  provided  for  the  pay- 
ment of  a  spedfled  sum  for  disability  incur- 
red while  eni^af ed  in  insured's  occupation  as 
an  "iceman  proprietor."  Held,  that  it  cover- 
ed accidents  occurring  to  the  insured,  the  pro- 
prietor of  an  ice  business,  while  engaged  in 
the  delivery  of  ice;  the  expression  used  in 
the  policy  being  not  that  of  a  mere  proprie- 
tor, but  of  an  iceman,  or  one  who  might  be 
at  the  same  time  the  deliverer  and  also  the 
proprietor.  Neafle  v.  Manufacturers*  Acci- 
dent Indemnity  Ck>.  (N.  Y.)  66  Hun,  111,  8  N. 
Y.  Supp.  202. 


IDEM  SONANS. 

"Idem  sonans"  means  *V>f  the  same 
sound,"  or  "sounding  the  same."  State  y. 
Witt,  8  Pac.  769.  772,  S4  Kan.  488. 

"Idem  sonans"  is  said  to  exist  if  the  at- 
tentive ear  finds  difElculty  in  distinguishing 
them  when  pronounced,  or  common  and  long- 
continued  usage  has  by  corruption  or  abbre- 
viation made  them  identical  in  pronuncia- 
tion. State  V.  Griffle,  28  S.  W.  878,  881,  118 
Mo.  188;  Bobson  v.  Thomas,  55  Mo.  581,  683. 
Thus,  Griffin  and  Griffle  are  not  idem  sonans. 
State  V.  Griffle,  28  S.  W.  878,  881,  118  Mo. 
188.  Nor  are  Mathews  and  Mather.  Rob- 
son  V.  Thomas,  55  Mo.  581,  588.  The  name 
Barnard  Hyslnger  is  not  idem  sonans  with 
the  name  Barent  Hyslnger.  Ducommun  v. 
Hyslnger,  14  111.  (4  Pick.)  249,  250.  Brow 
and  Brown  are  not  idem  sonans.  Brown 
V.  Marqueze  &  Go.,  80  Tex.  77,  78.  But 
Johnson  and  Johnson  are  idem  sonans.. 
Paul  V.  Johnson  (Pa.)  9  Phlla.  82,  88.  Like- 
wise Farris  and  Forris.  Lyne  v.  Sanford,  19 
S.  W.  847,  849,  82  Tex.  58,  27  Am.  St  Rep. 
862. 

The  rule  of  idem  sonans  is  that  absolute 
accuracy  in  spelling  names  is  not  required  in 
a  legal  document  or  proceedings  either  civil 
or  criminal;  that  if  the  name,  as  spelled  in 
the  document,  though  different  from  the  cor- 
rect spelling  thereof,  conveys  to  the  ear, 
when  pronounced  according  to  the  commonly 
accepted  methods,  a  sound  practically  iden- 
tical with  the  correct  name  as  commonly  pro- 
nounced, the  name  thus  given  is  a  sufflcient 
designation  of  the  individual  referred  to,  and 
no  advantage  can  be  taken  of  the  clerical  er- 
ror. Under  such  rule  a  court  cannot  as- 
sume that  the  name  "Keesel"  in  a  published 
summons  should  be  understood  as  "Keisel," 


the  defendant's  real  name.  Hubner  r.  Relcfc- 
hofl,  72  N.  W.  640.  103  Iowa,  368,  04  Am.  St. 
Rep.  191. 

The  doctrine  of  idem  sonans  has  been 
much  enlarged  by  modem  decisions  to  con- 
form to  the  growing  rule  that  a  variance,  to 
be  material,  was  to  be  such  as  has  misled 
the  opposite  party  to  his  prejudice.  State 
V.  White,  34  S.  a  59,  61,  22  S.  B.  661,  27  Am. 
St  Rep.  783  (citing  Schooler  v.  Asherst,  11 
Ky.  [1  Litt]  216,  217, 13  Am.  Dec.  232,  233). 

Where  a  verdict  in  a  criminal  case  re- 
cited that  defendant  was  guilty  of  murder  in 
the  "fist"  degree,  it  was  held  that  the  doe- 
trine  of  idem  sonans  would  not  justify  tbe 
court  in  construing  "flst"  as  meaning  "first." 
Woolbridge  v.  State,  18  Tex.  App.  443,  455, 
44  Am.  Rep.  70& 

IDENTICAL 

An  allegation  in  a  bill  to  restrain  the  in- 
fringement of  a  patent  that  the  nails  manu- 
factured by  defendant  were  in  all  respects 
"identical"  with  certain  other  nails  was  con- 
strued to  import  that  they  were  the  same 
nails ;  the  court  saying  that  the  word  "iden- 
tical," when  used  with  any  approach  to  ac- 
curacy, has  such  meaning.  Bmpire  State 
Nail  Ck>.  V.  American  Solid  Leather  Button 
Go.  (U.  S.)  71  Fed.  688,  689. 

IDENTIFY. 

Where,  on  a  trial  for  robhery,  the  conrt 
in  its  charge  stated  that  the  person  robbed 
"identffled"  defendants  on  the  trial,  the  word 
"identified"  will  be  understood  to  have  been 
used  in  its  colloquial  sense,  and  meant  "as- 
serted their  identity,"  so  that  the  remark 
will  not  be  considered  objectionable  as  being 
an  expression  of  opinion  on  the  credibility  of 
the  witness.  Commonwealth  v.  Flynn,  42  N. 
B.  562,  563,  165  Mass.  153. 

In  reference  to  the  descriptions  contain- 
ed in  deeds  or  grants  of  lands  alleged  to  be 
conveyed  thereby  "identify"  means  to  show 
the  tract  to  be  the  same  subject-matter  by 
actual  location  that  was  agreed  upon  by  the 
parties  at  the  execution  of  the  deeds  or 
grants.  Higdon  v.  Rice,  26  S.  B.  256,  257, 
119  N.  C.  623. 

As  to  impntatioii  of  negUsenee. 

The  word  "identified,"  as  used  in  neg- 
ligence cases,  in  which  a  passenger  or  per- 
son injured  is  said  to  be  "identified"  with 
the  driver  of  the  conveyance,  was  said  by 
Pollock,  B.,  in  Armstrong  y.  Lancashire  R. 
Co.,  L.  R.  10  Exch.  47,  "to  mean  that  the 
plaintiff,  for  the  purpose  of  the  action,  shall 
be  considered  to  be  In  the  same  position  as 
the  owner  of  the  omnibus  or  driver;  that  is, 
for  the  purposes  of  the  action,  the  negli- 
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gence  of  the  driver  or  owner  must  be  at- 
tributed to  the  passenger  or  his  legal  repre- 
sentatives who  seek  redress.  Wabash,  St 
L.  &  P.  By.  Ck>.  V.  ShacUet»  106  UL  864, 
377,  44  Am.  B^.  791. 

IDENTITY. 

Of  oorporatloB. 

The  Identity  of  Individuals  owning  or 
composing  a  company  is  not  an  essential  to 
the  identity  of  the  company.  The  former 
may  be  changed  from  time  to  time  until 
none  of  the  original  proprietors  shall  remain, 
and  the  latter  be  not  impaired.  In  the  same 
manner  a  change  of  name  does  not  of  neces- 
sity imply  a  change  of  identity  in  the  com- 
pany. Princeton  ft  K.  Turnpike  Co.  v. 
Gluick,  16  N.  J.  Law  a  Har.)  161,  170. 

Of  deslcBu 

'Identity  of  design^"  as  used  in  relation 
to  design  patent,  means  sameness  of  appear- 
ance, or,  in  other  words,  sameness  of  effect 
upon  the  eye.  It  is  not  necessary  that  the 
appearance  should  be  the  same  to  the  eye 
of  an  expert;  the  test  is  the  eye  of  an  ordi- 
nary observer  of  men  generally,  of  observers 
of  ordinary  acuteness  bringing  to  the  exam- 
ination of  the  article  upon  which  the  design 
has  been  placed  that  degree  of  observation 
which  men  of  oTQinary  intelligence  give. 
Smith  V.  Whitman  Saddle  Co.,  18  Sup.  Ct 
768,  770,  148  V.  8.  674,  87  L.  Bd.  606. 

Of  inTentioii. 

As  to  the  identity  of  an  invention  and 
an  alleged  infringement  of  a  patent  thereon, 
the  law  requires  substance,  and  not  form; 
and  the  question  is  whether  the  alleged  in- 
fringement is  in  principle  the  same  as  that 
patented.  By  the  term  "principle,"  as  so 
used,  is  understood  the  mode  or  manner  of 
process  of  the  machine^  and  therefore  there 
may  be  two  structures  widely  different  in 
appearance  or  dimensions,  and  yet  identically 
the  same  in  principle.  Latta  v.  Shawk  (IT. 
8.)  259,  fl.4  Fed.  Cas.  1188,  1190. 

•*To  constitute  Identity  of  invention,' 
and  therefore  infringement,  not  only  must 
tbe  result  obtained  be  the  same,  but,  in  case 
the  means  used  for  its  attainment  is  a  com- 
bination of  known  elements,  the  elements 
combined  in  both  cases  must  be  the  same, 
and  combined  in  the  same  way,  so  that  each 
element  shall  perform  the  same  function: 
proTldedy  however,  that  the  differences  al- 
leged are  not  merely  colorable  according  to 
tbe  rule  forbidding  the  use  of  known  equiva- 
lents." Electric  Ballroad  Signal  Co.  v.  Hall 
RaUroad  Signal  Co.,  6  Sup.  Ct  1069,  114  U. 
8.  87,  29  li.  Ed.  96. 

IDEO  CONSIDERATUM  EST. 

''Ideo  conslderatum  est,"  as  used  in  the 
entry  of  Judgments,  means,  'therefore  it  is 


considered."  The  words  were  also  used  as  a 
name  for  that  portion  of  a  record  of  an 
action  at  law.  It  is  not,  however,  a  con- 
clusive criterion  as  to  whether  a  definitive 
judgment  has  been  rendered  that  the  entry 
employs  or  omits  such  words,  though  they 
are  generally  used;  and  judgments  are  also 
final,  and  subject  to  review  by  writ  of  er- 
ror, whether  entered  with  or  without  such 
clause.  Whitaker  v.  Bramson,  29  Fed.  Cas. 
947. 

IDES. 

The  calendar  of  the  Bomans  had  a  pecu- 
liar arrangement  They  gave  particular 
names  to  three  days  of  the  month.  The  first 
was  called  the  *'calends."  In  the  four  months 
of  March,  May,  July,  and  October  the  sev- 
enth day  was  called  **nones,'*  and  in  the 
four  former  the  fifteenth  days  were  called 
"ides,"  and  in  the  last  the  thirteenth  were 
thus  called.    Bives  v.  Quthrie^  46  N.  C.  87. 


IDIOT-IDIOCY. 

An  idiot  was  said  by  Lord  Ooke  (Co. 
Litt  246b,  247a)  to  be  one  who,  from  his 
nativity,  by  a  perpetual  infirmity,  is  non 
compos  mentis.  In  re  Beaumont  (Pa.)  1 
Whart  53,  29  Am.  Dec.  88. 

An  Idiot  is  one  who  hath  no  understand- 
ing from  his  nativity;  he  is  a  natural  fool, 
or  fool  from  birth.  Battie  v.  State,  32  S. 
B.  160,  162.  105  Ga.  703;  In  re  Anderson, 
43  S.  E.  649,  650,  132  N.  Q  243;  Edwards 
V.  Logan  (Ky.)  70  S.  W.  852,  856;  Crosswell 
V.  People,  13  Mich.  427,  435,  87  Am.  Dec. 
774  (citing  Webster). 

An  idiot  or  natural  fool  is  one  that  hath 
no  understanding  of  his  nativity,  and  there- 
fore is  by  law  presumed  never  likely  to  ob- 
tain any.  A  man  is  not  an  idiot  if  he  have 
any  glimmering  of  reason,  so  that  he  can 
tell  his  parents,  his  age,  or  the  like  common 
matters.  Clark  v.  Bobinson,  88  111.  498,  502 
(citing  Bl.  Comm.  302, 


In  Chitty's  Medical  Jurisprudence  an 
idiot  is  defined  to  be  a  person  who  has  been 
defective  in  intellectual  powers  from  the  in- 
stant of  his  birth.  Crosswell  v.  People,  13 
Mich.  427,  485,  87  Am.  Dea  774. 

An  idiot  is  a  person  destitute  of  ordi- 
nary intellectual  powers  from  any  cause  and 
dating  from  any  time,  but,  in  common  use, 
a  person  without  understanding  from  birth. 
Hiett  V.  Shull,  15  S.  B.  146»  147,  86  W.  Va. 
563. 

Idiocy  is  a  congenital  obliteration  of  the 
chief  mental  powers,  amounting  to  a  great 
insensibility  to  external  impressions,  accom- 
panied by  certain  physical  indications. 
Thompson  v.  Thompson  (N.  Y.)  21  Barb.  107, 
12& 
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•^onvler  says  that  Idiocy  Is  that  con- 
dition of  mind  in  which  the  reflectiTe  or  all 
or  a  part  of  the  affected  powers  are  either 
wanting  or  are  manifested  to  the  least  pos- 
sible extent  Idiocy  generally  depends  npon 
organic  defects."  Somers  y.  Pumphrey,  24 
Ind.  231,  244. 

Idiocy  is  defined  to  be  "that  condition 
in  which  a  human  creature  has  never  had 
from  birth  any  or  the  least  glimmering  of 
reason,  and  is  utterly  destitute  of  all  in- 
tellectual faculties  for  which  man  in  general 
is  so  eminently  and  peculiarly  distinguished. 
It  is  not  a  condition  of  a  deranged  mind, 
but  that  of  a  total  absence  of  ail  mind. 
Hence  this  state  of  fatuity  can  rarely  or 
never  be  mistaken  by  the  most  superficial 
observer.  The  medical  profession  seem  to 
regard  it  as  a  natural  defect;  not  as  a  dis- 
ease itself,  or  as  a  result  of  disorder.  In  law 
it  is  also  considered  as  a  defect,  and  as  a 
permanent  and  hopeless  incapacity."  In  re 
Owings  (Md.)  1  Bland,  Oh.  870,  386,  17  Am. 
Dec.  311. 

The  term  *'idiot,"  as  used  in  statutes 
relating  to  the  care  of  the  insane,  is  restrict- 
ed to  persons  supposed  to  be  naturally  with- 
out minds.  Rev.  St  Okl.  1003,  S  3985;  Cob- 
bey's  Ann.  St  Neb.  1903,  |  9643;  Be  v.  Codes 
N.  D.  1899.  I  1532. 

The  term  "idiot,"  as  used  In  statutes  re- 
lating to  the  care  of  the  insane,  is  restricted 
to  persons  foolish  from  birth,  supposed  to  be 
naturally  without  mind.  Code  Iowa,  1897, 
S  2298;   Bates*  Ann.  St  Ohio  1904,  |  720. 

Beaf  and  dmi&b. 

A  person  is  not  to  be  deemed  an  idiot 
on  the  mere  circumstance  of  being  bom 
deaf  and  dumb;  numerous  instances  show- 
ing that  such  afliicted  persons  were  intelli- 
gent, and  capable  of  Intellectual  and  moral 
cultivation.  Brower  v.  Fisher  (N.  Y.)  4 
Johns.  Ch.  441. 

ImbeoiUty  dlstinsnished. 

The  term  'Idiot"  is  applied  to  those  who, 
from  original  defect,  have  never  had  mental 
power.  Idiocy  is  marked  by  congenital  de- 
ficiency of  the  mental  faculties.  There  is 
not  here  a  loss  or  perversion  of  what  has 
once  been  acquired,  but  a  state  in  which, 
from  defective  structure  of  the  brain,  the  in- 
dividual has  never  been  able  to  acquire  any 
degree  of  intellectual  power.  There  is  a 
state  scarcely  separable  from  idiocy  in  which 
the  mind  is  capable  of  receiving  some  ideas, 
and  of  profiting  to  a  certain  extent  by  in- 
struction. Owing,  however,  either  to  orig- 
inal defect,  or  to  one  proceeding  from  arrest- 
ed development  of  the  brain,  the  minds  of 
such  persons  are  not  capable  of  being  brought 
to  a  healthy  standard  of  intellect  This  state 
is  called  "imbecUity."  Francke  v.  His  Wife, 
29  La.  Ann.  302,  804  (citing  2  TayL  Med. 
Jur.  502). 


An  idiot  is  "one  that  hatti  no  under- 
standing from  his  nativity."  The  term  does 
not  include  a  person  who  has  reason  and 
understanding,  though  he  has  an  imbecile 
mind,  and  therefore  the  mental  condltioii  of 
such  a  person  is  not  sufilcient  to  avoid  bis 
deed.  Odell  y.  Buck  (N.  Y.)  21  Wend.  141, 
142. 

Xnsa&ity  dlstinsvisl&ed. 

"Idiocy,  which  is  usually  classed  under 
the  general  designation  of  'insanity,'  is  more 
properly  the  absence  of  mind  than  the  de- 
rangement of  its  faculties.  It  is  congenital — 
that  is,  existing  in  birth — and  consists  not 
in  the  loss  or  derangement  of  mental  powers, 
but  in  the  destitution  of  powers  never  poa^ 
sessed."  Hall  v.  Unger,  11  Fed.  Cas.  261. 
See,  also,  Stewart's  Bx'r  v.  Lispenard  (N.  Y.> 
26  Wend.  231,  314. 

Mr.  Locke,  in  his  "Essay  on  the  Human 
Understanding,"  says  that  the  difference  be- 
tween idiots  and  madmen  is  that  "madmen 
put  wrong  ideas  together,  and  so  make  wrong 
propositions,  but  argue  and  reason  right  from 
them;  but  idiots  make  very  few  or  no  propo- 
sitions, and  reason  scarcely  at  all."  Com- 
monwealth V.  Haskell  (Fa.)  2  Brewst  491, 
496. 

An  idiot  has  no  power  of  mind  what- 
ever, and  in  this  respect  differs  from  a  luna- 
tic, who  has  lucid  intervals.  Bicknell  v. 
Spear,  77  N.  Y.  Supp.  920,  921,  38  Misc.  Rep. 
389. 

Beteruined  by  laok  of  nental  power. 

Baron  Comyn  has  used  the  terms  "idi- 
ots" and  "of  nonsane  memory"  as  embracing 
every  class  of  persons  who  are  to  be  regard- 
ed as  non  compos  mentis.  (See  Com.  Dig., 
tit  "Idiot")  The  statute  of  wills,  34  &  35 
Hen.  VIII,  does  the  same,  by  providing  that 
no  will  of  lands  shall  be  valid  if  made  by 
any  "idiot  or  by  any  person  of  nonsane  mem- 
ory"; but  this  only  shows  a  want  of  just 
discrimination  in  the  use  of  terms.  In  de- 
termining a  question  as  to  the  idiocy  or  men- 
tal imbecility  of  a  testator  it  is  unnecessary 
to  inquire  whether  he  was  possessed  of  a 
sound  mind  or  a  sound  memory,  but  only 
whether  he  retained  that  moderate  degree  of 
reason  and  understanding  which  is  required 
to  enable  one  to  dispose  of  his  property  by 
will.  It  is  not  enough  that  he  should  be 
found  to  have  possessed  some  degree  of  in- 
telligence and  mind.  He  must  have  had  suf- 
ficient mind  to  comprehend  the  nature  and 
effect  of  the  act  he  was  performing,  the  re- 
lation he  held  to  the  various  individuals  who 
might  naturally  be  expected  to  become  the 
objects  of  his  bounty,  and  to  be  capable  of 
making  a  rational  selection  among  them. 
Delafield  v.  Parish,  25  N.  Y.  9,  103. 

"Bouvier  says  that  an  idiot  is  a  person 
who  has  been  without  understanding  from 
his  nativity*  and  whom  the  law  therefore 
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presumM  neyer  likely  to  attain  it  It  is  an 
imbecility  or  sterility  of  mind,  and  not  a 
perrersion  of  tbe  nnderstandlng.  When  a 
man  cannot  count  the  number  20  nor  tell  his 
father's  or  mother's  name,  nor  how  old  he 
is,  having  been  frequently  told  of  it,  it  is  a 
fair  presumption  that  he  is  devoid  of  under- 
standing." This  rule  would  seem  to  be  a 
sufficient  test  of  the  want  of  understanding 
where  the  power  to  the  extent  indicated  does 
not  exist;  but  to  hold  that  a  person  should 
be  deemed  of  sound  mind,  and  responsible 
for  his  acts  in  every  case  where  he  possesses 
sufficient  mental  capacity  to  count  20  and 
tell  his  father's  and  mother's  names  or  his 
own  age,  would  seem  to  fix  a  rather  low  and 
uncertain  standard  of  a  sound  mind.  Mr. 
Ghitty,  in  his  work  on  Contracts,  p.  130,  says: 
"An  idiot  or  natural  fool  is  one  who  hath  had 
no  understanding  from  his  nativity,  and  who 
Is  therefore  by  law  presumed  not  to  be  like- 
ly to  attain  to  any.  A  person  is  not  an  idiot 
If  he  has  any  glimmering  of  reason  so  that 
be  can  tell  his  parents,  his  age,  or  the  like 
common  matters."  Somers  v.  Pumphrey,  24 
Ind.  231,  245. 

*'Idiot,"  as  used  in  a  return  to  an  inquisi- 
tion in  the  nature  of  a  writ  de  lunatlco  In- 
qulrendo  that  the  party  is  an  idiot,  imports 
such  a  deprivation  of  sense  as  renders  the 
sufferer  unfit  for  self-control  as  well  as  for 
the  management  of  his  affairs.  In  re  Linds- 
ley,  15  Ati.  1,  2,  44  N.  J.  Eq.  (LI  Stew.)  664,  6 
Am.  St  Rep.  91S. 

^vaatie  dl sttngnislied> 

See  'Tiunatlc/* 

As  of  vasaimd  mind. 

Person  of  unsound  mind  distinguished, 
see  "Unsound  Mind." 

To  state  that  a  party  is  an  idiot  or  a  lu- 
natic has  the  same  effect  as  to  say  that  he 
iB  of  unsound  mind.  Sherwood  t.  Sander^ 
son,  10  Ves.  280,  285. 

rDIOTISK. 

Idiotism  "is  a  total  want  of  reasoning 
powers,  growing  from  a  malformation  of  the 
organ  of  thought  at  the  time  of  birth."  Peo- 
ple T.  Lake  (N.  Y.)  2  Parker,  Or.  B.  215. 

IF. 

See  "As  ir;  "Even  IT;  "Redeemed  if 
Desired." 

The  use  of  the  word  "if*  before  each 
statement  of  fact  in  an  instruction,  stating 
facts  but  falling  to  show  how  any  question 
tbereby  raised  is  to  be  solved,  whether  by 
reference  or  otherwise,  and  not  even  refer- 
ring the  solution  of  it  to  the  jury,  will  not 
render  the  instruction  free  from  the  objec- 


tion that  it  assumes  the  facts  stated.    Cham- 
bers V.  People,  106  Ul.  400-41& 

The  use  of  the  word  "if"  in  an  instruc 
tion  that,  "If  the  plaintiff  consented  to  place 
his  stock  in  an  original  pool,  which  pool  was 
subsequently  broken  up,"  etc.,  does  not  op- 
erate to  make  the  instruction  erroneous  as 
being  on  the  facts,  but  is  to  be  construed  as 
of  the  same  meaning  as  the  words  "and  if 
the."    Menzies  v.  Kennedy,  9  Nev.  152, 160. 

The  charter  of  the  village  of  Blue  Earth 
(Sp.  Laws  1872,  c.  36)  provides  that  persons 
licensed  by  the  village  council  to  sell  liquors 
shall  not  be  required  to  obtain  a  license  from 
the  board  of  county  commissioners,  and 
shall  not  be  prosecuted  from  selling,  etc.,  liq- 
uors, "if  having  first  obtained  license  there- 
for" agreeably  to  the  provisions  of  Gen. 
St  1866,  c.  la  Held,  that  the  word  "IT' 
should  not  be  construed  to  preserve  the  right 
of  license  in  the  county  board,  as  it  and  the 
words  following  can  be  read  without  yU^ 
lence  as  referring  to  a  license  by  the  village 
council.  The  provision  should  be  construed 
to  read  that  a  person  licensed  by  the  council 
shall  not  be  required  to  obtain  a  license  from 
the  county  board,  and  he  shall  not  be  prose- 
cuted under  the  provisions  of  Gen.  St  1866, 
c.  16,  for  selling,  etc.,  intoxicating  liquors, 
if  he  has  first  obtained  a  license  to  sell,  etc., 
from  the  village  council.  State  v.  Flecken- 
stein,  2  N.  W.  475,  476,  26  Minn.  177. 

A  provision  in  a  will  that  executors  may 
sell  certain  land  "if  they  see  fit  to  do  so" 
cannot  be  construed  to  operate  as  an  equlta- ' 
ble  conversion.    Mills  v.  Harris,  10  S.  B.  704, 
104  N.  C.  626. 

Gonditlon  impprted. 

The  word  "if"  is  always  expressive  of  a 
condition.  Baum  v.  Rainbow  Mining,  Mill- 
ing &  Smelting  Co.<  71  Pac.  588,  541,  42  Or. 
453;  Nelson  v.  Ck)mb8,  18  N.  J.  Law  (8  Har.) 
27,36. 

The  words  "ir'  and  ••when"  in  a  will  are 
ordinarily  words  of  condition  or  of  condl- 
tioDal  limitation.  It  is  equally  clear  that 
their  meaning  may  be  controlled  by  provi- 
sions in  the  will  which  show  an  intention 
that  the 'legacy  shall  be  vested.  Sutton  v. 
West,  77  N.  0.  429,  431;  Buck  v.  Paine,  75 
Me.  582. 

The  use  of  "if  in  an  order  for  leather 
••if  thoroughly  tanned,  made  the  order  con- 
ditional, and  when  the  seller  shipped  leath- 
er after  that  to  the  purchaser  it  was  on  the 
express  condition  that  it  should  be  thorough- 
ly tanned.  Groetzinger  v.  Kann,  80  Atl. 
1043,  165  Pa.  578,  44  Am.  St  Rep.  676. 

•'IT'  is  a  word  which,  used  in  contracts, 
introduces  a  conditional  clause,  so  that  a 
statement  in  a  letter,  "If  you  cannot  do 
better,  I  will  accept  your  offer,"  does  not 
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amoont  to  a  completed  cimtract  If arBchall 
y.  Bisen  Vineyard  Co.,  28  N.  Y.  Snpp.  e2»  68; 
7  Misc.  Rep.  674. 

'ir*  always  embraces  a  condition,  and 
as  used  In  a  statute  providing  that  all  <^ft- 
cers  of  the  Revolutionary  army  "who  are 
now  supernumerary,  and  shall  again  enter 
the  service  If  required  to  do  so,"  shall  re- 
ceive half  pay,  but  shall  forfeit  their  claim 
to  half  pay  if  they  f^il  to  re-enter  the  service 
if  required,  means  that,  if  the  supernumera- 
ries are  never  again  called  into  service,  they 
are  entitled  to  half  pay,  but,  if  again  called, 
they  shall  forfeit  their  claim  unless  they  en- 
ter again  into  the  service.  Commonwealth  y. 
Lilly's  Adm'r  (Ya.)  1  Leigh,  521. 

A  deed  conveying  an  easement  aver  cer- 
tain lands  "if  the  said  B.  and  L.  shall  pro- 
cure from  the  owners  of  the  said  land  a  right 
of  drain  or  ditch"  over  the  terminus  of  a 
certain  canal,  creates  a  condition  precedent 
Long  y.  Swindell.  77  N.  C.  176,  182, 

"If  solemnized  within  the  state,"  as  used 
in  R.  L.  S  2346,  providing  that  marriages 
prohibited  by  law  on  account  of  consanguin- 
ity or  affinity  between  the  parties,  or  on 
account  of  either  of  them  having  a  former 
wife  or  husband  living,  shall,  "if  solemnized 
within  the  state,"  be  void  without  a  decree 
of  divorce  or  other  legal  process,  are  em- 
ployed to  prescribe  the  condition  upon  which 
marriages  may  be  treated  as  void  without  a 
decree.  They  do  not  relate  to  the  causes, 
but  they  fix  the  condition  upon  which  the 
marriage  may  be  treated  as  void.  Barney  v. 
Ouness,  83  Atl.  897,  898,  68  Yt  61. 

The  word  "IT'  is  used  in  common  lan- 
guage to  express  condition,  or  limitation. 
Thus,  in  a  will  in  which  testator  stated  that 
he  is  starting  on  a  certain  journey,  and  may 
never  get  back,  and,  "IT'  such  should  be  his 
misfortune,  he  gives  his  property,  etc.,  the 
use  of  the  word  operates  to  create  a  condition 
depending  on  his  return,  and  in  case  of  his 
return  the  will  becomes  void.  In  Parsons  v. 
Lande,  1  Yes.  Sr.  190,  a  case  decided  by 
Lord  Hardwlcke,  the  condition  of  the  bequest 
was,  "If  I  die  before  my  return  from  my 
journey  to  London,"  and  the  words  were 
treated  as  conditional  upon  his  death  at  that 
time.  In  Re  Todd's  Will  (Pa.)  2  Watts  &  S. 
145,  the  words,  **If  I  shall  not  return,  what  I 
own  shall  be  divided  as  follows,"  were  held 
conditional.  In  Maxwell  v.  Maxwell,  60  Ky. 
<3  Mete.)  101,  the  will  was  in  the  form  of  a 
letter,  and  the  words  were,  "If  I  never  get 
back  home,  I  leave  you  everything  I  have 
in  the  world,"  etc.,  and  it  was  held  to  be 
contingent  upon  his  return,  and  inoperative 
afterwards.  But  in  Damon  v.  Damon.  90 
Mass.  (8  Allen)  192,  in  c<Histruing  a  will 
which  recited  that  testator  was  about  to  go 
to  Cuba,  and,  knowing  the  danger  of  the 
voyage,  made  his  will,  which  provided  that 
If,  by  casualty  or  otherwise,  he  should  lose 


his  life  during  the  voyage,  his  property 
should  go.,  etc.,  the  court  held  that  the  in- 
troductory clause  merely  stated  the  motive 
for  making  the  will,  and  hence  it  did  not  cre- 
ate a  contingency  to  its  becoming  operative, 
and  further  held  that  the  words,  **if  by  cas- 
ualty or  otherwise  I  should  lose  my  life/' 
only  attached  to  qualifying  the  first  bequest, 
and  therefore  the  will,  being  operative  to  tlie 
other  bequest,  should  be  admitted  to  pro- 
bate.   Robnett  v.  Ashlock,  49  Mo.  171. 

The  word  "if,"  as  used  In  a  will  givlns 
to  the  executors  an  annuity  to  be  paid  to  tbe 
widow  of  testator's  son  during  the  term  of 
her  natural  life  "ir*  she  so  long  remain  bis 
widow  unmarried,  makes  a  condition,  and. 
not  a  limitation,  and  makes  the  provision 
equivalent  to  a  giving  of  an  annuity  to  tbe 
daughter-in-law  for  life,  but,  if  she  marry 
again,  it  should  cease.  Hoopes  v.  Dundaa» 
10  Pa.  ao  Barr)  75-77. 

The  language  of  the  donor,  "If  I  die,  or 
anything  happen  to  me,"  accompanying  tbe 
delivery  of  money,  is  but  the  expression  of  a 
condition,  attached  by  implication  of  law  to 
every  gift  causa  mortis,  that  it  does  not 
take  effect  absolutely  and  irrevocably  except 
in  case  of  the  death  of  the  donor.  It  is  not 
necessary  that  the  donor  should  express  tbe 
condition,  but  if  he  does  so,  it  tends  to  make 
plain  the  character  of  the  gift,  rather  than 
to  cast  doubt  upon  it,  and  the  language  'Mf 
anything  happen  to  me*'  was  but  another 
mode  of  expressing  the  donor's  apprehension 
of  death,  and  was  not  intended  to  annex 
some  other  Intention  other  than  death  to  tbe 
gift  Johnson  v.  Colley  (Ya.)  44  S.  E.  721, 
722  (citing  Snellgrave  v.  Bailey,  8  Atk.  214; 
Thomas  v.  Lewis,  89  Ya.  1,  15  S.  B.  389,  18 
L.  R.  A.  170,  87  Am.  St  Rep.  84$. 

OontliiBenojr  Imported* 

"If,"  as  used  in  a  will  giving  a  person  a 
legacy  if  he  arrives  at  a  certain  age,  means 
that  the  legacy  is  contingent  Colt  v.  Hut^ 
bard,  83  Conn.  281,  288. 

"If,"  as  used  in  a  will  giving  to  testa- 
tor's wife  for  life  the  income  of  his  estate, 
and  authorizing  the  executors  at  her  death 
to  sell  the  realty  and  divide  the  proceeds  be- 
tween testator's  two  children  If  they  be  liv- 
ing, or  the  issue  of  such  of  them  as  may  be 
then  deceased,  undoubtedly  imposes  a  con- 
tingency. In  re  Rudy's  Estate,  39  Atl.  968, 
969,  185  Pa.  859,  64  Am.  St  Rep.  654. 

"If  any  shall  survive,"  as  used  in  a  deed 
of  trust  of  property  to  the  sole  and  separate 
use  of  a  married  woman  as  her  separate  es- 
tate during  her  natural  life,  after  her  death 
the  trustee  to  transfer  and  convey  the  prem- 
ises to  her  children,  "if  any  shall  survive," 
makes  the  interest  of  the  children  during  the 
mother's  life  contingent  Temple  v.  Scott^  32 
N.  B.  366,  367.  143  111.  29a 
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*qt  not  sooner,"  as  used  In  a  will  direct- 
ing that  testator's  executors  shall  continue  a 
certain  system  of  leasing  testator's  lots  until 
bis  youngest  child  shall  be  of  age,  or  get 
married,  at  which  time,  ''if  not  sooner,"  all 
the  estate  of  every  description  shall  be 
equally  divided  among  all  his  children,  mean 
that  a  partition  might  take  place  sooner,  un- 
der some  circumstances,  than  the  time  at 
which  it  was  declared  it  should  be  made;  as, 
for  instance,  if  such  youngest  child  should 
die  a  minor,  and  unmarried,  all  the  other 
children  being  adults,  they  and  the  widow 
might  make  a  partition.  Peters  v.  Carr,  16 
Mo.  54,  65. 

Act  1841,  (88,  provides  that  in  making 
sales  of  lands  to  provide  for  the  revenue  of 
the  state  the  collector  shall  not  sell  in  any 
one  lot  more  than  one-eighth  of  a  section, 
hut,  if  one  lot  will  not  sell  for  the  amount  of 
taxes  due,  as  many  lots  may  be  sold,  etc. 
Held,  that  the  use  of  the  word  **iP'  implies 
a  condition  or  contingency,  and  shows  that 
the  expectation  of  a  fulfillment  of  the  first 
clause  is  uncertain,  and  presupposes  that  it 
may  not  occur  that  the  sale  of  one-eighth  of 
a  section  will  liquidate  the  taxes  due.  Hodge 
V.  Wilson,  20  Miss.  (12  Smedes  &  M.)  498, 
604. 

Grantor  possessed  of  a  term  conveyed  it 
to  trustees  in  trust  to  permit  his  wife  to  re- 
ceive the  term  if  she  should  so  long  live  as  to 
outlive  the  expiration  of  the  term,  and  after 
her  decease  to  permit  him  to  enjoy  the  profits 
during  the  remainder  of  the  term  if  he  should 
so  long  live,  and  after  hia  decease,  in  trust 
for  the  heirs  of  the  body  of  the  wife,  and 
for  default  of  such  issue  remainder  in  trust 
to  H.  daring  the  residue  of  the  term,  if  she 
should  so  long  live,  and  after  her  decease  in 
trust  for  her  two  sons.  The  grantor  died, 
and  hia  wife  survived  him,  never  having  is- 
sue. Held,  that  the  whole  term  was  not 
vested  in  the  wife,  and  the  words  "if  she 
should  so  long  live"  were  an  affirmative,  im- 
plying a  negative  at  the  same  time  that  "if 
she  did  not  live  so  long"  the  remainder  of 
the  term  should  go  over  to  other  parties. 
Hodgesen  v.  Bussey,  2  Atk.  89. 

Xiimltatloai  ereated. 

A  covenant  to  furnish  a  reasonable  sup- 
ply of  water,  "and  if,  by  any  reason,  the 
water  should  not  be  delivered  in  the  main 
pipe  for  the  space  of  one  year,"  the  covenant 
to  cease,  and  be  thereafter  void  and  of  no 
eiffect,  creates  a  limitation,  and  not  a  con- 
dition subsequent  Owen  v.  Field,  102  Mass. 
90,105. 

As  nrl&aiu 

"If,"  may  be  construed  •Vhen"  In  a 
will  in  order  to  advance  the  apparent  intent 
of  the  testator.  Janney  v.  Sprigg  (Md.)  7 
GilL  107,  202,  48  Am.  Dec  557. 


Where  It  is  provided  in  a  fire  policy 
that  **it  a  building  shall  fall,  except  as  a 
result  of  fire,  all  insurance  shall  cease," 
such  words  are'to  be  understood  in  their  ordi- 
nary meaning,  and  hence,  so  long  as  the 
building  remains  standing,  no  matter  how 
much  it  may  be  depreciate  by  the  action 
of  winds  or  other  causes,  the  liability  of  the 
insurer  continues.  Fireman's  Fund  Ins.  Co. 
V.  Congregation  Bodeph  Sholom,  80  111.  558, 
560. 

Where  an  agreement  provided  that  cer- 
tain parties  should  receive  a  royalty  on  all 
ore  shipped  from  their  garnet  mines  in  a 
certain  township,  including  the  mines  on  the 
property  conveyed  to  them  by  a  certain  per- 
son "if  possession  thereof  be  obtained  by 
H.,"  the  word  "if  is  plainly  equivalent  to 
"when,"  or  "provided,"  and  expresses  a  con- 
dition, and  the  possession  stipulated  for  is 
of  the  mines  on  the  property.  Sharp  v.  Behr 
(U.  S.)  117  Fed.  864,  860. 

IF  ABUL 

See  "Able." 

IF  ANT. 

"If  any,"  as  used  in  an  instruction 
that  the  jury  shall  hear  the  evidence  as  to 
the  value  of  the  land  proposed  to  be  taken, 
and  all  damages  consequent  upon  the  con- 
struction of  the  proposed  work,  etc.,  and  shall 
return  as  their  verdict  the  amount  of  dam- 
ages found,  "if  any,"  in  favor  of  the  owner 
or  owners  and  against  the  commissioners, 
cannot  be  construed  so  as  to  authorize  the 
Jury  to  return  a  verdict  that  the  owner  was 
entitled  to  no  damage  for  the  land  actually 
taken  for  the  ditch,  and  hence  render  the 
instruction  erroneous.  Drainage  Com'rs  of 
Union  Drainage  Dist  v.  Yolke,  45  N.  B.  415, 
417,  163  111.  243. 

The  words  "if  any,"  as  used  in  a  will 
directing  the  application  of  the  residue  of 
the  rents  and  profits  of  the  testator's  estates 
and  effects  for  his  son  during  his  life,  and 
afterwards  for  the  heirs  of  the  son's  body, 
if  any,  have  a  restrictive  effect  In  re 
Wynch's  Trust,  27  Eng.  Law  &  Eq.  375, 
380. 

Where  a  testator  gave  his  widow  a 
certain  personal  estate,  and  provided  that, 
"if  any  remains  at  her  decease,"  it  should 
be  equally  divided  among  his  children,  the 
words  "if  any  remains  at  her  decease"  mean 
that  an  absolute  gift  was  intended  in  favor  of 
the  widow,  and  not  that  there  was  a  trust 
created  in  favor  of  the  heirs.  Appeal  of  Mc- 
Kenzie,  41  Conn.  607,  608,  10  Am.  Bep.  525. 

IFAlTTTHIKa. 

A  will  by  which  testator  devised  all  of 
his  real  estate,  both  real  and  personal,  to 
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his  wife  during  her  lifetime,  and  after  her 
death,  "If  there  is  anything  left,"  to  be  di- 
vided between  certain  other  parties,  should 
be  construed  as  meaning  fhat  the  widow 
might  dispose  of  the  entire  interest  in  the 
real  as  well  as  the  personal  property,  leay- 
Ing  nothing,  and  thus  gave  her  a  power  of 
disposition,  for  the  words  imply  that  there 
might  not  be  anything  whateyer  left  of  either 
real  or  personal  property  on  the  death  of  the 
wife.  Henderson  v.  Blackburn,  104  111.  227, 
232,  44  Am.  Rep.  780. 

Testator  gave  to  his  wife  all  his  real  and 
personal  estate  *'for  her  support  and  benefit 
during  her  natural  life,"  and  after  his  wife's 
death,  "if  anything  should  remain'*  of  said 
estate,  he  gave  it  over  to  third  persons. 
Held,  that  the  phrase,  "if  anything  should 
remain,**  should  be  construed  as  meaning 
that  the  wife  took  a  life  estate,  with  a  con- 
tingent power  of  disposition  of  the  remainder 
in  case  she  needed  it  for  her  support  Paine 
V.  Barnes,  100  Mass.  470,  471. 

IF  Hf  FUNDS. 

Acceptance  of  an  order  drawn  on  an- 
other "if  in  funds"  is  evidence  that  he  had 
in  his  bands  funds  on  which  the  drawer  had 
the  right  to  draw.  Kemble  y.  Lull  (U.  S.) 
14  Fed.  Gas.  279. 

IF  IT  BE  CONCEDED. 

The  phrase,  "if  it  be  conceded,"  as  used 
in  a  judicial  opinion,  may  generally,  though 
not  always,  be  taken  as  indicating  that  what 
is  said  upon  the  point  referred  to  is  not  to 
be  understood  as  the  expression  of  an  abso- 
lute, final  conclusion,  but  as  signifying  that 
there  is  at  least  a  tinge  of  obiter  in  what  is 
thus  qualified.  Chemical  Nat  Bank  of  New 
York  V.  Armstrong  (U.  S.)  76  Fed.  339,  343. 

IF  IT  SHAIX  SO  HAPPEN. 

See  "Happen." 

IF  IiIVINO. 

Under  a  certificate  of  a  mutual  benefit 
society  naming  two  beneficiaries,  and  "in 
case  of  death  of  either  the  full  amount  to 
go  to  the  survivor  if  living;  if  not  living, 
to  the  heirs  of  said  member/*  it  is  held  that 
the  phrases  "If  living**  and  "if  not  living" 
refer  to  living  at  the  time  of  the  death  of 
the  insured.  Union  Mut.  Ass*n  v.  Mont- 
gomery, 38  N.  W.  588,  592,  70  Mich.  587,  14 
Am.  St  Rep.  519. 

IF  NECESSABT. 

Act  April  2,  1866  (S.  &  S.  784)  f  2,  au- 
thorizing a  county  auditor  to  levy  a  tax  on 
the  property  of  a  township,  incorporated  vil- 
lage, or  dty  of  the  second  class  for  th&  pur- 


pose of  erecting,  improving,  enlarging,  or 
constructing  additions  to  town  halls,  to  en- 
able the  trustees  of  such  township,  or  tlie 
council  of  such  incorporated  village  or  city  of 
the  second  class,  to  purchase  a  lot,  "if  neces- 
sary,*' on  which  to  erect  the  hall,  clothed  tlie 
trustees  with  an  unqualified  discretionary 
authority  in  reference  to  the  purchase  of  a 
lot  on  which  to  build  the  halL  Trustees  of 
New  London  Township  v.  Miner,  26  Ohio  St. 
452,  457. 

IF  NO  CHILDREN. 

The  phrase  "if  no  children,  then  at  lier 
entire  disposal,*'  in  a  will  in  which  testator 
devises  property  to  his  daughter  and  tlie 
heirs  of  her  body,  "if  no  children,  at  her  en- 
tire disposal,**  must  signify  that  the  testator 
either  intended  the  daughter  should  have  a 
fee  simple  absolute  if  she  had  no  children  at 
his  death,  or  that  she  should  ultimately  have 
such  estate  If  she  had  no  children  durin^r 
her  lifetime.  Smith  y.  Hllliard  (S.  C.)  3 
Strob.  Eq.  211,  223. 

IGNORATIO  ELENCHI. 

A  mistake  of  the  question.  Case  Upon 
the  Statute  for  Distribution  (Va.)  Wythe» 
302,  309. 

IGNEOUS  FUEL 

Igneous  fuel  means  fuel  having  the  na- 
ture of  fire,  or  fuel  on  fire  or  in  a  state  of 
combustion.  Schlicht  Heat,  Light  &  Power 
Co.  V.  -asolipyle  Co.  (U.  S.)  117  Fed.  299, 
304. 

IGNOMINY. 

See  "Public  Ignominy.** 

"Ignominy**  is  defined  to  be  public  dis- 
grace, infamy,  reproach,  or  dishonor.  Ma- 
nanke  v.  Cleland,  41  N.  W.  53,  55,  76  Iowa, 
401  (quoting  Bouv.  Law  Diet);  Brown  v. 
Kingsley,  38  Iowa,  220,  221. 

IGNORANCE. 

See  "Willful  Ignorance." 

Ignorance  of  a  particular  fact— that  Is, 
want  of  knowledge  of  that  fact — consists  in 
this:  that  the  mind,  though  sound,  and  ca- 
pable of  receiving  an  impression,  has  never 
acted  upon  that  subject,  because  that  sub- 
ject has  never  been  brought  to  the  notice 
of  the  perceptive  faculties.  Ignorance  is  a 
negative  condition  of  the  mind,  and  that  con- 
dition is  communicable  to  others  only  by 
some  act  or  by  some  declaration.  Whether 
an  individual  is  ignorant  of  a  particular  fact 
depends  in  no  measure  on  the  want  of  knowl- 
edge of  some  one  else  as  to  the  same  fact. 
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howerer  closely  allied  the  latter  may  be  to 
the  former;  but  the  existence  of  such  ignor- 
aoce  must,  as  to  each  indlyldnal,  be  sought 
by  other  methods  consistent  with  the  settled 
rules  of  eyidence.  McOosker  y.  Banks,  85 
Atl.  935,  036,  84  Md.  202. 

I&sftnity  distliLBiilslied. 

Ignorance  is  a  lack  of  knowledge  or  a 
lack  of  perception  of  a  certain  fact  It  Is  not 
a  state  of  mind  In  the  sense  that  sanity  and 
insanity  are,  but  they  are  similar,  in  that 
exterior  manifestations  must  be  relied  on  to 
prove  both;  insanity  being  an  incapacity  to 
act  perfectly,  while  ignorance  is  the  never 
baving  acted,  though  perfectly  capable  of  so 
doing.  The  exterior  manifestations  of  insan- 
ity are  Involuntary;  those  of  knowledge  pure- 
ly voluntary.  Meeker  v.  Boylan,  28  N.  J. 
Law  (4  Dutch.)  274,  279. 

Mistake  distlngiiislLed. 

The  terms  "Ignorance"  and  "mistake,"  in 
legal  contemplation,  do  not  Import  the  same 
significance,  and  should  not  be  confounded. 
Ignorance  implies  a  total  want  of  knowledge 
in  reference  to  the  subject-matter;  mistake 
admits  a  knowledge,  but  implies  a  wrong  con- 
clusion. Where  one  is  misled  by  the  advice 
of  another,  he  may  refer  his  mistake  to  the 
suggestions  which  prompted  his  action,  as  it 
is  said  in  Lawrence  v.  Beaubien,  2  Ball.  649, 
"it  is  capable  of  proof";  but  Ignorance  con- 
cedes the  want  of  all  knowledge,  and  action 
under  It  proceeds  from  one's  own  will,  not 
influenced  by  the  counsel  of  another.  Hut- 
ton  V.  Edgerton,  6  S.  C.  (6  Rich.)  485,  489. 

I6NORANOE  OF  LAW. 

Ignorance  of  law,  within  the  meaning  of 
the  rule  that  Ignorance  of  law  will  not  ex- 
cuse, Is  to  be  construed  as  meaning  ignorance 
of  the  laws  of  one's  own  country  or  state,  and 
not  laws  of  foreign  countries  or  states,  which 
are  regarded  as  mistakes  of  fact  Marshall 
V.  Ck>leman,  58  N.  E.  628,  637,  187  111.  556; 
Haven  ▼.  Foster,  26  Mass.  (9  Pick.)  112,  130, 
19  Am.  Dec.  853. 

Mistake  of  law  distlngnislied. 

There  is  a  clear  and  practical  distinction 
between  Ignorance  and  mistake  of  the  law. 
Much  of  the  confusion  in  the  books  and  in 
the  minds  of  professional  men  upon  this  sub- 
ject has  grown  out  of  a  confounding  of  the 
two.  It  may  be  conceded  that  at  first  view 
the  dlstlBctlon  is  not  apparent,  but  it  is  in- 
sisted that  upon  close  inspection  it  becomes 
quite  obyloua  It  has  been  ridiculed  as  a 
quibble,  but  we  shall  see  that  it  has  been 
taken  by  able  men  and  acted  upon  by  eminent 
courts.  Ignorance  Implies  passiveness;  mis- 
take Implies  action.  Ignorance  does  not  pre- 
tend to  knowledge,  but  miertake  assumes  to 
know.  Ignorance  may  be  the  result  of  lach- 
es, which  is  criminal;   mistake  argues  dili- 


gence, which  Is  commendable.  Mere  Jgoor- 
ance  is  no  mistake,  yet  a  ml&rtake  always  in- 
volves ignorance,  yet  not  that  alone.  The 
difference  may  be  well  illustrated  by  the  case 
made  in  this  record.  If  the  plaintiff— the 
administrator — ^had  refused  to  pay  the  dis- 
tributive shares  in  the  estate  which  he  r^re- 
sented  to  the  children  of  his  intestate's  de- 
ceased sister  upon  the  ground  that  they  were 
not  entitled  in  law,  that  would  have  been  a 
case  of  ignorance,  and  he  would  not  be  heard 
for  a  moment  upon  the  plea  that,  being  ignor- 
ant of  the  law,  he  is  not  liable  to  pay  Interest 
on  their  money  in  his  hands.  But  the  case  is 
that  he  was  not  only  ignorant  of  their  right 
in  law,  but  believed  that  the  defendants  were 
entitled  to  their  exclusion,  and  acted  upon 
that  belief  by  paying  the  money  to  them. 
The  ignorance,  in  this  case,  of  their  right, 
and  the  belief  in  the  right  of  the  defendants, 
and  action  on  that  belief,  constitute  the  mis- 
take. The  distinction  is  a  practical  one,  in 
this:  that  mere  Ignorance  of  the  law  is  not 
susceptible  of  proof.  Proof  cannot  reach  the 
convictions  of  the  mind  undeveloped  in  ac- 
tion; whereas  a  mistake  of  the  law,  develop- 
ed in  overt  acts,  is  capable  of  proof,  like  oth- 
er facts.  Culbreath  v.  Culbreath,  7  Ga.  64, 
70,  50  Am.  Dea  875. 

In  holding  that- a  contract  will  be  set 
aside  by  reason  of  mistake  of  law,  but  not 
by  reason  of  ignorance  of  law,  it  was  said 
by  Johnson,  J.,  that  "all  the  difficulty  and 
confusion  which  have  grown  out  of  the  ap- 
plication of  the  maxim,  *Ignorantia  Juris  non 
excusat,'  appear  to  me  to  have  originated  in 
confounding  the  terms  'ignorance'  and  'mis- 
take.' The  former  is  passive,  and  does  not 
presume  to  reason,  and,  unless  we  were  per- 
mitted to  dive  into  the  secret  recesses  of  the 
heart,  its  presence  is  incapable  of  proof;  but 
the  latter  presimies  to  know,  when  It  does 
not,  and  supplies  palpable  evidence  of  its 
existence.  Hence  it  was  well  remarked  by 
Lord  Rosslyn  in  Fletcher  v.  Toilet,  5  Yes.  14, 
that  ignorance  is  not  a  mistake."  He  says 
further  in  Ex'rs  of  Hopkins  v.  Maryck  (S. 
C.)  1  Hill,  Eq.  250,  that  a  mere  ignorance  of 
the  law  is  not  susceptible  of  proof,  and  there- 
fore cannot  be  relieved,  but  that  a  mistake 
of  law  may  be  proved,  and,  when  proved,  re- 
lief may  be  afforded.  Lawrence  v.  Beaubien 
(S.  0.)  2  Bailey,  623,  649  (quoted  and  approved 
in  Champlin  v.  Laytln,  18  Wend.  407.  423,  31 
Am.  Dec.  382);  Hall  v.  Reed  (N.  Y.)  2  Barb. 
Ch.  500,  505. 

IGNORAKT. 

"Ignorant  of  the  name,"  as  used  in  Prac 
Act,  S  69,  providing  that  when  the  plaintiff  Is 
Ignorant  of  the  name  of  defendant  such  de- 
fendant may  be  designated  by  any  name, 
means  a  real  Ignorance  of  the  name,  and  not 
feigned.  It  must  not  be  willful  ignorance,  or 
such  as  might  be  removed  by  mere  Inquiry, 
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or  a  resort  to  a  means  of  iiifonnatlon  easily 
accessible.  RosencrantB  t.  Eogera,  40  OaL 
489,  490. 

IGNORB. 

To  ignore  Is  to  throw  out  or  reject  as 
false  or  ungrounded.  As  used  in  an  indorse- 
ment  by  a  county  Judge  on  a  petition  for  an 
order  prohibiting  the  sale  of  intoxicating  liq- 
uors, stating  that  such  application  was  "ig- 
nored" entirely,  the  word  will  be  considered 
to  amount  to  a  final  order  rejecting  the  peti- 
tion, Cleburne  CJounty  v.  Morton,  60  S.  W. 
307,  808^  69  Ark.  48. 

ILL 

'111"  is  defined  to  be  "sick,  indisposed, 
diseased,  disordered."  Kelly  v.  Ancient  Or- 
der of  Hibernians  (N.  Y.)  9  Daly,  289,  291. 

ILI.  OONDirOT. 

The  term  •*ill  conduct"  in  a  divorce  stat- 
ute providing  that  the  defendant  may  prove 
the  ill  conduct  of  the  complainant  in  Justifica- 
tion, does  not  mean  ill  conduct  which  was 
the  cause  of  the  ill  treatment  of  complainant 
by  defendant,  alleged  as  a  ground  of  divorce, 
but  means  any  ill  conduct  Doe  v.  Roe  (N. 
Y.)  23  Hun,  19,  26. 

TLL  FAME. 

See  ''House  of  111  Fame.** 

"Ill  fame  is  not  necessarily  criminal; 
therefore  a  witness  may  be  compelled  to  tes- 
tify as  to  her  ill  fame,  provided  the  char- 
acter of  her  ill  fame  is  such  as  impeaches 
her  veracity,  but  not  if  the  ill  fame  is  found- 
ed on  a  mere  prejudice.  If  such  ill  fame 
arises  from  a  want  of  veracity  or  chastity, 
then  it  may  be  shown,  because  those  are  de- 
fects that  render  a  female  witness  less 
worthy  of  belief.  The  ill  fame  that  may  ex- 
clude from  society  is  not  necessarily  such  as 
should  be  allowed  to  impeach  the  veracity 
of  a  witness."  Boles  v.  The  State,  46  Ala. 
204,  206. 

ILLEGAL-ILLEGALLY. 

"Illegal"  means  that  which  lacks  author- 
ity of,  or  support  from,  law.  Thompson  v. 
Doty,  72  Ind.  336,  33a 

The  word  "illegally"  is  synonymous  with 
"unlawfully."  State  v.  Haynorth,  35  Tenn. 
(3  Sneed)  64,  65. 

The  word  "illegally,"  as  used  in  Code, 
§  3216,  authorizing  the  granting  of  the  writ 
of  certiorari  where  an  inferior  tribunal, 
board,  or  officer  exercising  Judicial  functions 
Is  alleged  to  have  exceeded  his  proper  Juris- 
diction,  or  is  otherwise  "acting  Illegally," 


means  proceeding  in  a  manner  contrary  to 
law  by  a  tribunal  when  determining  mat- 
ters before  it  which  are  within  its  Jurisdie- 
tion;  but,  if  a  discretion  is  conferred  on  tlie 
inferior  tribunal,  its  exercise  cannot  be  il- 
legal. If  it  be  clothed  with  authority  to  de- 
cide on  facts  submitted  to  it,  the  decision 
is  not  illegal,  whatever  it  may  be,  if  tbe 
subject-matter  and  the  parties  were  within 
its  Jurisdiction.  Where  the  law  prescribes 
proceedings  to  be  had  by  an  officer  or  tri- 
bunal in  cases  pending  before  them,  tlie 
omission  of  such  proceedings  was  in  viola- 
tion of  law,  and  the  court  or  officer  omitting 
them  will  therefore  act  illegally.  Tledt  v. 
Carstensen,  16  N.  W.  214,  61  Iowa,  334. 

Erroneous  and  void  dlstineuUhed. 

See  "Erroneous" ;  "Void," 

Improper  distinsnislied. 

The  words  "illegal"  and  "improper,"  as 
used  in  an  instruction  that,  if  a  destruction 
of  the  plaintiff's  property  was  caused  by 
his  illegal  or  improper  conduct,  etc.,  are  not 
synonymous;  but  "illegal,"  as  so  used,  means 
something  unlawful,  contrary  to  law,  while 
"improper"  signifies  not  suitable,  unfit,  not 
suited  to  the  character,  time,  and  place. 
Chadbourne  v.  Town  of  Newcastle,  48  N.  H. 
196, 199. 

As  nnjnstly* 

"Illegally"  means  contrary  to  law,  and 
is  not  a  convertible  term  with  "unjustly," 
so  as  to  render  one  of  them  sufficient  in  an 
attachment  bond  conditioned  that  the  plain- 
tiff will  pay  the  defendant  stich  damages 
as  he  may  sustain  in  case  the  attachment 
has  been  illegally  and  unjustly  sued  out 
McTeer  v.  Young  (Tex.)  44  8.  W.  194,  196. 

ILLEGAL  ARREST. 

"An  illegal  arrest  is  caused  by  the  issu- 
ing and  service  of  the  order  of  arrest,  not 
by  the  fact  recited  therein.  There  is  no  re- 
lation of  cause  and  effect  between  an  illegal 
act,  or  the  determination  to  do  one,  and  the 
excuse  alleged  for  doing  it"  Rothschild  v. 
Whitman,  30  N.  B.  858,  859,  132  N.  Y.  472. 

ILLEGAL  OONTRAOT. 

An  '^illegal  contract,'*  as  distinguished 
from  those  which  are  void  from  want  of  es- 
sentials, is  an  agreement  with  an  unlawful 
object  It  is  not  merely  lacking  in  valid 
subject-matter,  but  Its  purpose  is  positively 
invalid.  Billingsley  v.  Clelland,  41  W.  Va. 
234,  243,  28  S.  E.  812,  815. 

There  is  a  wide  distinction  between  that 
class  of  contracts  which  are  unlawful  in  the 
sense  that  the  law  will  not  enforce  them, 
and  which  we  usually  term  "void"  contracts, 
and  that  other  class  which  are  designated  as 
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"Illegal"  contracts.  Money  paid  in  further^ 
ance  of  an  illegal  contract  cannot  be  recov- 
ered back,  but  it  ia  otherwise  as  to  money 
paid  in  f nrtberance  of  a  contract  which  by 
statute  is  void,  but  not  illegal,  as  in  the 
case  of  contracts  void  under  the  statutes  of 
frauds.  An  illegal  contract  may  be  repudiatr 
ed  by  either  party.  City  of  Los  Angeles  v. 
City  Bank,  34  Pac.  510,  512,  100  Cal.  18. 

The  courts  sometimes  call  contracts  in 
general  restraint  of  trade  "unlawful"  or  'Il- 
legal," but  In  every  Instance  it  will  be  found 
that  these  terms  were  used  in  the  sense 
merely  of  "void"  or  **unenforceable"  as  be- 
tween the  parties;  the  law  considering  the 
disadvantage  so  Imposed  upon  a  contract  a 
suftieient  protection  to  the  public.  Bohn 
Mfg.  Co.  V.  Hollis^  56  N.  W.  1119,  1121,  54 
Minn.  223,  21  U  R.  A.  837,  40  Am.  St  Rep. 
319. 

nXEOAIi  EVXDENOE* 

Mr.  Justice  White,  in  discussing  the  use 
of  the  words  "Illegal  evidence"  in  the  sen- 
tence, "It  is  elementary  that  the  admission 
of  illegal  evidence  over  objection  necessi- 
tates reversal,"  in  the  case  of  Waldron  v. 
Waldron,  156  U.  S.  861,  15  Sup.  Ct  883,  39 
1..  Ed.  453,  said  It  undoubtedly  meant  such 
evidence  as  was  prejudicial  to  the  defendant, 
for  at  the  close  of  his  opinion  he  says: 
"We  have  not  rested  our  decree  upon  the 
question  of  the  admissibility  of  this  evidence, 
because  the  mere  illegal  introduction  of  ir- 
relevant evidence  does  not  necessarily  con- 
stitute reversible  error."  Fisher  v.  State 
(Del.)  41  Atl.  184,  185,  1  PennewUl,  888. 

lUJBGAIi  GAMING. 

"The  term  'illegal  gaming*  implies  gain 
or  loss  between  the  parties  by  betting,  such 
as  would  excite  a  spirit  of  cupidity."  Han- 
kins  V.  Ottinger,  47  Pac.  254,  255,  115  CaL 
454,  40  Lu  B.  A.  76  (quoting  People  v.  Ser- 
jeant [N,  Y.]  8  Cow.  139);  State  v.  Leighton, 
23  N.  H.  (3  Fost.)  167,  171;  Harris  v.  White, 
81  N.  Y.  532,  539.  Playing  billiards  under  an 
agreement  by  which  the  loser  is  to  pay  for 
the  use  of  the  table  does  not  constitute  il- 
legal gaming.  People  v.  Sergeant  (N.  Y.) 
8  Ck>w.  139,  141.  Contra,  see  State  v.  Leigh- 
ton,  23  N.  H.  (3  Fost.)  167,  171. 

The  words  "gaming,"  "illegal  gaming," 
or  "unlawful  gaming"  shall  include  every 
act  punishable  under  any  law  relative  to 
lotteries,  policy  lotteries,  or  policy,  the  buy- 
ing and  selling  of  pools,  or  registering  of 
bets.  Bev.  Laws  Masa  1902;  p.  88,  c.  8,  i  5, 
subd.  2. 

hjlegai.  xmtebest. 

The  term   **illegal  interest"  is  synony- 
mous with  and  means  "usury."    Parsons  v. 
Babcock,  58  N.  W.  726,  727,  40  Neb.  119. 
4Wd8.  &P.— 27 


nXEGAXi  TRAHSAOTION. 

The  illegal  intention  must  be  accompa- 
nied by  an  act  which  is  criminal  or  pro- 
hibited by  law,  to  make  the  transaction  il- 
legal. Smith  V.  Blachley,  41  AU.  619,  621, 
188  Pa.  550,  68  Am.  St  Bep.  887. 

nXEGAIJTT. 

Illegality  signifies  that  which  is  contrary 
to  the  principles  of  law,  and  denotes  a  com- 
plete defect  in  the  proceedings.  People  v. 
Kelly  (N.  Y.)  1  Abb.  Prac.  (N.  S.)  432,  437. 

The  term  'Illegality"  denotes  a  complete 
defect  in  the  legal  proceedings.  Bronk  v. 
State,  31  South.  248,  250,  43  Fla.  461;  Bx 
parte  Gibson,  81  Cal.  619,  624,  91  Am.  Dec. 
546;  Ez  parte  Scwartz,  2  Tex.  App.  74. 

Illegality  is  properly  predicable  of  radi- 
cal defects  only,  and  signifies  that  which  is 
contrary  to  the  principles  of  law  as  distin- 
guished from  mere  rules  of  procedure.  Bar- 
ton V.  Sanders,  16  Pac.  921,  923,  16  Or.  51,  8 
Am.  St.  Bep.  261;  Ex  parte.  Gibson,  31  Cal. 
619,  624,  91  Am.  Dec.  546;  Bz  parte  Scwartz, 
2  Tex.  App.  74;  Ex  parte  Qoodin,  67  Mo.  637, 
642;  Ex  parte  Mooney,  26  W.  Va.  86,  40.  53 
Am.  Bep.  59. 

Xrvesnlarlty  distlngiiislLed. 

An  "irregularity"  is  a  want  of  adher- 
ence to  some  prescribed  rule  or  mode  of  pro- 
ceeding, and  consists  in  omitting  to  do  some- 
thing that  is  necessary  for  the  due  and  or- 
derly conducting  of  a  suit,  or  doing  it  in  an 
unreasonable  time  or  improper  manner.  An 
"illegality,"  .on  the  other  hand,  is  properly 
predicable  of  radical  defects  only,  and  signi- 
fies that  which  is  contrary  to  the  principles 
of  law  as  distinguished  from  mere  rules  of 
procedure.  It  denotes  a  complete  defect  in 
the  proceedings.  It  is  the  latter  defect  only 
which  gives  authority  to  discharge  on  habeas 
corpus.  Defendant  charged  with  assault  and 
battery  was  convicted  in  a  mayor's  court,  and 
appealed  to  the  county  court,  tendering  to 
the  mayor  an  appeal  bond,  which,  though  de- 
fective, was  approved  by  the  mayor,  who 
then  sent  up  the  case  to  the  county  court. 
The  appellant  then  tendered  to  the  attorney 
a  new  bond,  telling  him  the  first  bond  was  de- 
fective, but  the  mayor  refused  to  approve  the 
new  bond,  and  the  county  court  dismissed 
the  appeal  for  want  of  a  sufficient  bond,  and 
awarded  a  procedendo  to  the  mayor,  who  is- 
sued a  capias  pro  fine  for  the  defendant 
Held  tbat,  while  there  may  have  been  some 
irregularities,  yet,  the  jurisdiction  of  the 
court  not  being  questioned,  there  was  noth- 
ing to  show  that  the  relator  had  been  ille- 
gally restrained  of  his  liberty,  and  hence  the . 
writ  would  not  lie.  Bx  parta  Schwartz^  2 
Tex.  App.  74,  80. 

Mr.  Hurd  illustrates  tha  distinction  be- 
tween mere  error  or  Irregolaxlty,  which  would 
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render  a  Judgment  Toidable,  and  an  illegal- 
ity, which  would  render  a  judgment  TOid, 
thus:  "It  would  be  irregular  to  sentence  a 
man  to  imprisonment  in  his  absence  where 
the  absence  was  occasioned  by  the  order  of 
the  court  pronouncing  the  sentence.  It  would 
be  illegality  to  sentence  him  to  imprisonment 
for  a  crime  which  was  punishable  by  a  pe- 
cuniary fine  only."  Ex  parte  Gibson,  31 
Gal.  619,  624,  91  Am.  Dec.  546  (citing  Hurd 
on  Habeas  Corpus,  833). 

Ultra  Tires  distinsuished* 

See  "Ultra  Vires." 

ILLEGITIMATE. 

•The  word  ^illegitimate/  when  used  in 
speaking  of  illegitimate  children,  "has  by  the 
common  law  and  law  of  this  state  a  well- 
defined  meaning,  which  is  begotten  or  born 
out  of  wedlock."  Miller  t.  Miller  (N.  Y.)  18 
Hun,  607»  509. 

The  term  'illegitimate"  at  common  law, 
as  applied  to  children,  meant  children  born 
out  of  lawful  wedlock,  whether  the  parents 
had  sought  to  unite  themselves  in  marriage 
which  was  void,  or  had  wholly  ignored  every 
pretense  of  marriage.  There  must  have  been 
a  valid  marriage  in  order  that  the  issue  be 
legitimate.  Brown  v.  Belmarde^  8  Kan.  41, 
52. 

HXEOinMATE  OHILD. 

The  term  'Illegitimate  child,"  as  used  in 
Rev.  St  c.  61,  §  2,  providing  tliat  an  illegiti- 
mate child  shall  be  considered  an  an  heir  of 
his  mother  and  inherit  her  estate  in  like 
manner  as  if  he  had  been  bom  in  lawful 
wedlock,  cannot  be  construed  to  include 
grandchildren.  Curtis  v.  Hewins,  52  Mass. 
(11  Mete.)  294. 

ILLICIT. 

«*The  word  ilUdt,'  as  its  derivation  Inr 
dlcates,  means  that  which  is  unlawful  or 
forbidden  by  the  law."  State  v.  Miller,  12 
Aa  526,  527,  60  Yt  90  (citing  Bouv.  Law 
Diet;  Wfebst  Diet). 

HiUOIT  OONNEOTIOir. 

"Illicit  connection,"  as  used  in  the  stat- 
ute defining  seduction,  is  equivalent  to  "sex- 
ual intercourse."  State  t.  King,  70  N.  W. 
1046,  9  S.  D.  62& 

ILUOIT  OOHABITATIOlff. 

Illicit  means  unlawful  or  forbidden,  and 
cohabitation  means  the  living  together  as 
man  and  wife.  The  intention  of  the  Legis- 
lature in  Act  June  22, 1852  (Pen.  Laws,  c.  18, 
f  7),  and  chapter  6,  providing  In  section  1: 


"The  fifth  section  of  the  tliirteenth  chapter  ef 
the  Penal  Ck>de  relating  to  ilUcit  cohabitation 
shall  be  and  is  hereby  repealed,  and  sucb  of- 
fense sliall  hereafter  be  punished  as  adul- 
tery," was  to  do  away  with  the  distinctlTe 
offense  of  "lewd  association  and  cohabitation 
of  a  man  and  woman  not  married  to  each 
other,"  a  state  of  living  together  in  wbicb 
illicit  sexual  intercourse  is  inferable.  Ttie 
Legislature  has  also  added  that  such  living 
together  is  punishable  as  adultery.  This  ap- 
pears to  be  as  if  the  Legislature  had  said  In 
terms,  to  wit:  "The  gist  of  the  offense  of  Il- 
licit cohabitation  is  the  unlawful  sexual  In- 
tercourse which  this  living  together  pre- 
sumes. Hereafter  it  shall  be  punished  aa 
such."    Bex  V.  Kalailoa,  4  Haw.  89,  41. 

ILUOIT  DUTIUUBBT.       * 

An  illicit  distillery  is  one  carried  on 
without  a  compliance  with  the  provisions 
of  the  law  relating  to  taxes  on  spirituous  liq- 
uors. United  States  v.  Johnson  (U.  S.)  26 
Fed.  682.  684. 

Under  Oiv.  Gode,  art  1572.  providing 
that  a  will  "must  be  signed  by  the  testator; 
if  he  declares  that  he  knows  not  how,  or  is 
not  able  to  sign,  express  mention  of  his  decla- 
ration, as  also  of  the  cause  that  hinders  him 
from  signing,  must  be  made  in  the  act" — 
a  will  to  wliich  testatrix  affixed  her  mark, 
and  which  states  "that  the  said  testatrix, 
being  illiterate,  has  made  her  mark,"  is  not 
sufficiently  executed.  Such  statement  is  not 
equivalent  to  the  words  that  she  could  not 
write,  or  that  she  did  not  know  how  to 
sign.  "Illiterate,"  says  Webster,  means  **un- 
lettered,  ignorant  of  letters  or  books,  un- 
taught, unlearned,  uninstructed  in  science." 
Bouvier  defines  illiterate  as  'huiacquainted 
with  letters."  Hence  it  follows  that  very 
often  illiterate  persons  can  sign  their  names. 
We  meet  every  day  with  persons  who  are 
illiterate,  and  who  can  sign  their  names. 
In  re  Succession  of  Maiy  OarroU,  28  La. 
Ann.  888-390. 

ILLINOIS  CURRENCY. 

See  "Currency  of  the  States* 

ILLNESS. 

See  "Last  Illness";    "Serious  ninesir; 
"Severe  Illness  or  Sickness." 

Illness  is  defined  as  a  disorder  of  health; 
sickness.  Supreme  Lodge  K.  P.  v.  Lapp's 
Adm'x,  74  S.  W.  656,  657,  25  Ky.  Law  Rep. 
74. 

"Illness,"  as  used  in  an  application  for 
a  life-insurance  policy  requiring  the  appli- 
cant to  give  full  particulars  of  any  illness 
which  he  had  since  childhood,  means  a  dis- 
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ease  or  ailment  of  such  a  cbaracter  as  to 
affect  the  general  soundness  and  bealthful- 
Dess  of  the  system  seriously,  and  not  a  mere 
temporary  indisposition,  which  does  not 
tend  to  undermine  or  weaken  the  constitu- 
tion of  the  Insured.  Billings  t.  Metropoli- 
tan Life  Ins.  Ck).,  41  Atl.  516,  618»  70  Vt 
477. 

"Illness"  Is  a  word  which  may  prop- 
erly Include  an  attack  of  a  less  grave  and 
serious  character  than  a  disease.  An  ill- 
ness may  be  slight  or  severe.  In  either  case 
It  is  an  Illness.  Connecticut  Mut  Life  Ins. 
Ca  V.  Union  Trust  Co.  of  New  York,  5  Sup. 
Gt  119,  128,  112  U.  S.  250,  28  L.  Ed.  708. 

ILLUSIVE. 

''Illusive,"  as  used  in  the  rule  that  wheth- 
er legislation  respecting  cities  of  a  certain 
class  presents  a  subject  for  judicial  con- 
trol depends  upon  whether  the  dasslflcatlon 
be  substantial  or  illusive,  means  that  the 
selection  is  extraneous  from  the  character  of 
the  legislation.  Such  illusiveness  results 
equally  when  a  classification  is  created  with 
a  view  of  escaping  the  constitutional  restric- 
tion and  when  one  is  adopted  with  a  like  re- 
sult Foley  V.  City  of  Hoboken,  88  AtL  888» 
834^  61  N.  J.  Law,  47a 

ILLUSORY  APPOINTMENT. 

''Formerly  the  appointment  of  a  merely 
nominal  share  of  the  property  to  one  of  the 
objects  of  a  power  In  order  to  escape  the 
rule  that  an  exclusive  appointment  could 
not  be  made  unless  it  was  authorized  by 
the  Instrument  creating  the  power,  was 
considered  illusory,  and  void  in  equity,  but 
this  rule  was  abolished  in  England  by  St 
1  Wm.  lY,  c.  46.  This  statute  enacts  that 
no  appointment  made  after  its  passage  in 
exercise  of  a  power  to  appoint  property,  real 
or  persona],  among  several  objects,  shall  be 
invalid  or  impeached  in  equity  on  the  ground 
that  an  unsubstantial,  illusory,  or  nominal 
share  only  was  thereby  appointed  or  left 
unappolnted  to  devolve  upon  any  one  or  more 
of  the  objects  of  such  power;  but  that  the 
appointment  shall  be  valid  in  equity  as  at 
law."  (Black's  Law  Diet)  The  term  ''illu- 
sory^ is  vague  and  indefinite,  depending  up- 
on uncertain  discretion  and  opinion  of  the 
person  using  it  Where  the  power  Is  given 
by  the  donor  to  another  to  distribute,  it  is 
for  the  purpose  of  inequality  which  future 
and  unknown  events  may  make  just  and 
judicious.  When  a  chancellor  undertakes  to 
decide  that  any  degree  of  inequality  is  a 
fraudulent  exercise  of  the  power,  he  Is  as- 
suming to  himself  a  knowledge  of  the  secret 
wish  and  intention  of  the  donor,  not  express- 
ed in  the  deed  and  undertaking,  to  exercise 
a  discretionary  power  not  intrusted  to  him, 


but  to  another.    Ingraham  ▼•  Meade  (U.  8.) 
18  Fed.  Das.  ea  63. 

ILLUSTRATION. 

An  illustration  Is  defined  In  ihe  Century 
Dictionary  as  a  pictorial  representation  pla- 
ced in  a  book  or  other  publication  to  eluci- 
date the  text  &nd  the  word  has  such  mean- 
ing as  used  in  Rev.  St  i  4962,  as  amended 
by  Act  June  18,  1874,  c  801,  f  8,  18  Stat 
79  [U.  S.  Gomp.  St  1901,  p.  8412],  relating  to 
copyrights,  and  providing  that  in  the  con- 
struction of  such  section  the  words  '*en- 
gravlng,"  "cut"  and  "print"  shall  be  ap- 
plied oxily  to  illustrations  or  works  connected 
with  the  fine  arts.  Blelstein  v.  Donaldson 
Lithographing  Oa  (U.  8.)  98  Fed.  606,  610. 

The  word  "illustration,"  as  used  in  U.  8. 
Oomp.  St  1901,  p.  8412,  allowing  a  copy- 
right to  the  author,  designer,  or  proprietor 
of  any  engraving,  cut  or  print  and  provid- 
ing that  these  words  shall  be  applied  only 
to  "pictorial  illustrations"  or  works  connect- 
ed with  the  fine  arts,  does  not  mean  that  the 
work  must  illustrate  the  text  of  the  boek, 
and  that  the  etchings  of  Rembrandt  or  Mil- 
let could  not  be  protected  if  any  man  were 
able  to  reproduce  them,  and  does  not  mean 
that  ordinary  posters  are  not  good  enough 
to  be  considered  within  this  scope.  The 
antithesis  to  "illustration  or  works  connected 
with  the  fine  arts"  is  not  works  of  little 
merit  or  humble  degree,  or  illustrations  ad- 
dressed to  the  less  educated  classes.  It  Is 
"prints  or  labels  designed  to  be  used  for 
any  other  articles  of  manufacture."  Cer- 
tainly worics  are  not  the  less  connected  with 
fine  arts  because  their  pictorial  quality  at- 
tracts the  crowd,  and  gives  them  a  real  use. 
A  picture  is  none  the  less  a  picture,  and  none 
the  less  a  subject  of  copyright  that  it  is 
used  for  an  advertisement  Blelstein  v.  Don- 
aldson Lithographing  Go.,  23  Sup.  Ot  298» 
800,  188  U.  B.  239,  47  L.  Ed.  460. 


IMAGINARY  DAMAGES. 

The  term  "imaginary  damagei^*  Is  used 
to  designate  damages  in  excess  of  compen- 
satory damages,  which  are  allowed  as  a  pun- 
ishment of  the  wrongdoer.  It  is  synony- 
mous with  the  terms  "exemplary,"  "vindic- 
tive," and  "punitive"  damages. — Murphy  v. 
Hobbs,  5  Pa&  119»  123,  7  Ck>lo.  641,  49  Am. 
Rep.  866. 


IMBECILE. 

An  imbecile  Is  one  destitute  of  strength, 
either  of  body  or  mind;  weak;  feeble;  im- 
potent; decrepit  Campbell  v.  Campbell,  22 
N.  B.  620,  622,  180  IlL  466,  6  L.  B.  A.  167 
(citing  Webst  Diet)* 
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ImbeclleB  are  persons  wbose  mental  pow- 
ers and  resources  are  limited,  though  they 
may  still  retain  some  portion  of  their  men- 
tal faculties.  So  a  person  designated  as  an 
imbecile  in  law  may  make  use'  of  his  senses; 
may  have  ideas,  memory,  and  some  judg- 
ment; and  may  read  and  articulate  words 
with  more  or  less  clearness;  and  even  cal- 
culate, when  the  calculation  is  not  difficult 
Calderon  y.  Martin,  23  South.  909,  910,  GO  La. 
Ann.  1153. 

niBEOIIflTT* 

See  "Absolute  Imbecility^;  ••Corporal  Im- 
becility." 

Imbecility,  according  to  Duranton,  Is  that 
feebleness  of  mind  which,  without  depriving 
the  person  entirely  of  the  use  of  his  reason, 
leaves  only  the  faculty  of  conceiving  ideas 
the  most  common,  and  which  relate  almost 
always  to  physical  wants  and  habits.  Dela- 
field  v.  Parish  (N.  Y.)  1  Redf.  1,  115  (citing 
Uv.  1,  tit  11,  f  713). 

Imbecility  may  not  only  include  general 
weakness  of  mind  existing  from  birth,  as  in 
the  case  of  idiots,  but  dementia,  or  the  break- 
ing down  of  the  intellect,  caused  by  disease 
or  old  age.  State  v.  Palmer,  61  S.  W.  651, 
656,   161  Mo.  152. 

Imbecility  is  defined  as  the  quality  of 
being  imbecile;  feebleness  of  mind;  feeble- 
ness of  body  or  mind.  Absolute  imbecility 
implies  a  total  want  of  reason  and  a  total 
loss  of  memory.  An  instruction  that  the  fact 
that  testator's  mind  was  impaired  by  age 
or  disease  would  not  take  away  his  legal 
capacity  to  make  a  will,  unless  his  mind  was 
Impaired  to  the  point  of  lunacy  or  absolute 
''imbecility,"  was  erroneous,  as  there  are 
many  degrees  in  the  weakness  of  mind  be- 
fore reaching  total,  or  perfect,  or  absolute 
imbecility,  and  it  must  be  apparent  to  every 
one  that  a  man  before  reaching  this  point 
may  be  incapable  of  comprehending  the  ex- 
tent or  nature  of  his  property,  or  of  claim- 
ants on  his  bounty,  and  of  making  a  rational 
selection  among  them.  Campbell  v.  Camp- 
bell, 22  N.  E.  620,  622,  180  IlL  466,  6  L.  B. 
A.  167. 

Idioey  distlngnislLed. 

Imbecility  is  that  Infirmity  of  mind 
which,  as  distinguished  from  idiocy  or  luna- 
cy, is  usually  incident  to  extreme  age,  and 
is  generally  the  result  of  a  gradual  decay  of 
the  mental  faculties.  The  line  which  marks 
the  boundary  between  capacity  and  imbecili- 
ty is  difficult  to  define.  Messenger  v.  Bliss, 
35  Ohio  St  587,  592. 

Imbecility  is  idiocy  In  a  minor  degree. 
Ray,  in  his  Jurl^rudence,  M  63,  121,  122, 
states  that  In  imbecility  the  development 
of  the  moral  and  intellectual  powers  is  ar- 


rested at  an  early  period  of  existence.  It 
differs  ftom  idiocy  in  the  circumstance  that 
while,  in  the  latter,  there  is  an  almost  ut- 
ter destitution  of  everything  like  reason,  the 
subjects  of  the  former  possess  .some  mental 
capacity.  No  cases  subjected  to  legal  In- 
quiry are  more  calculated  to  puzzle  the  un- 
derstandings of  the  courts  and  juries,  to 
mock  the  wisdom  of  the  learned,  and  baffle 
the  acuteness  of  the  shrewd,  than  those  con- 
nected with  questions  of  imbecility.  The 
real  capacity  of  the  imbecile's  mind  is  to  be 
estimated,  not  from  any  single  trial,  but  by 
a  careful  appreciation  of  all  its  powers. 
Francke  v.  His  Wife,  29  La.  Ann.  302,  304. 

As  insanity. 

See  "Insane — Insanity.** 

IMBED. 

The  word  "imbed"  does  not  necessarily 
imply  entire  inclosure  or  complete  immersion. 
It  is  defined  by  Webster  as  follows:  ''To 
sink  or  lay,  as  in  a  bed;  to  deposit,  as  in 
a  partly  inclosing  mass,  as  of  clay  or  mor- 
tar." A  thread  may  be  imbedded  in  a  sheet 
of  rubber  if  it  is  partly  inclosed  by  the 
sheet,  or  if  sunken,  so  as  to  be  partly  in- 
closed. Palmer  Pneumatic  Tire  Cow  v*  Lozi- 
er  (U.  S.)  84  Fed.  659,  667. 

IMITATION. 

"Imitation,"  as  used  in  a  statute  re- 
specting the  counterfeiting  of  coin  in  imita- 
tion of  legal  tender,  means  similarity  or  like- 
ness, and  does  not  mean  a  sameness  of  ap- 
pearance and  materiaL  State  t.  Harris,  27 
N.  O.  287.  294. 

An  imitation  of  a  trade-mark  is  tliat 
which  so  far  resembles  the  genuine  trade- 
mark as  to  be  likely  to  induce  the  belief 
that  It  is  genuine,  whether  by  the  use  of 
words  or  letters  similar  in  appearance,  or 
in  sound,  or  by  any  sign,  device,  or  other 
means  whatsoever.  Pen.  Ck)de  N.  Y.  1903, 
§  368;  Wagner  v.  Daly,  22  N.  Y.  Supp.  493, 
496,  67  Hun,  477. 

IlflTATION  BUTTER. 

For  the  purpose  of  the  article  relating 
to  imitation  butter,  every  article,  substitute, 
or  compound  other  than  that  produced  from 
pure  milk  or  cream  from  the  same,  made 
in  the  semblance  of  butter,  and  designed  to 
be  used  as  a  substitute  for  butter  made  from 
pure  milk  or  cream  from  the  same,  is  de- 
clared to  be  imitation  butter.  Rev.  St  1899, 
Mo.  I  4744.  Pol.  Code  Idaho  1901,  I  094, 
adds:  "Provided  that  the  use  of  salt  and 
harmless  coloring  matter  in  butter  the  prod- 
uct of  pure  milk  and  cream  shall  not  be  con- 
sidered to  render  such  product  an  imitation.'* 
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miTATIOlff  JEWIXBT. 

"Imltatloii  Jewelry  need  not  necessarily 
be  a  counterfeit— that  la,  it  need  not  be  an 
exact  Bimnlatlon — of  a  particular  article 
which  It  is  intended  to  take  the  place  of. 
If  hj  a  pleasing  combination  of  appropriate 
materials  by  an  attractive  arrangement  of 
parts  an  article  is  produced  bearing  a  gen- 
eral resemblance  to  real  jewelry  ornaments 
and  suitable  for  similar  uses,  it  may  fairly 
be  called  imitation  jewelry.  Nor  does  the 
fact  that  the  original  jewelry  of  which  it 
is  an  Imitation  has  become  obsolete  prevent 
its  being  considered,  in  the  ordinary  use  of 
the  BngUsh  language,  as  imitation  jewelry/' 
Bobbins  t.  Bobertson  (U.  8.)  88  Fed.  709, 
710. 

OOTATIOirS  OF  PBEOIOirS   8TONE8. 

Imitations  of  pearls*  made  of  paste  or 
glass,  mounted  on  wires,  and  used  for  orna- 
mental purposes,  are  dutiable  under  para- 
graph 454  of  the  tariff  act  of  1890  and  para- 
graph 338  of  the  tariff  act  of  1804,  as  imita- 
tions of  precious  stones,  not  set  Lorsch  t. 
United  States  (U.  S.)  119  Fed.  470,  477. 


IMMATERIAL 

Not  material,  essential  or  necessary;  not 
Important  or  pertinent;  not  decisive.  Black, 
UwDlct 


IMMATEBIAX.    AIXEGATION    OB 
AVERMENT* 

An  immaterial  averment  is  one  alleging 
with  needless  particularity  or  unnecessary 
circumstances  what  is  immaterial  and  un- 
necessary, and  which  might  properly  have 
been  stated  more  generally  and  without  such 
circumstances  or  particulars,  or,  in  other 
wwds,  it  is  a  statement  of  unnecessary  par- 
ticulars in  connection  with,  and  as  descrip- 
tive of,  what  is  material.  Pharr  v.  Bache- 
lor, 3  Ala.  237,  246. 

An  'immaterial  allegation,**  as  the  term 
Is  used  with  reference  to  pleadings,  is  an 
averment  which  may  be  stricken  from  the 
pleading  without  leaving  it  insufficient, 
Whitwell  V,  Thomas,  9  Cal.  499;  Green  v. 
Palmer,  15  CaL  411,  416,  76  Am.  Dec.  492; 
and,  of  course,  need  not  be  proved  or  dis- 
proved. Green  v.  Palmer,  15  CaL  411«  416, 
76  Am.  Dec.  492. 


nOCATERIAL  IS817E. 

An  immaterial  issue  is  where  a  material 
allegation  in  the  pleadings  is  not  reversed, 
tot  an  issue  is  taken  on  some  other  point, 
which,  though  found  by  verdict,  will  not  de- 
termine the  merits  of  the  cause.  Chit.  PL 
An  immaterial  issue  is  one  which,  passing 


by  what  is  material  in  the  previous  adverse 
pleading,  is  joined  on  an  immaterial  point; 
that  is,  a  point  not  decisive  of  the  rights  of 
the  cause.  Wooden  v.  Waffle  (N.  X.)  1  CJode 
Bep.  (N.  S.)  892,  896,  396  (citing  Gonld,  PI.). 

nCMATEBIAI.  MATTER. 

Immaterial  matter  in  a  pleading  is  any- 
thing stated  therein  which,  if  established  on 
the  trial,  would  not  entitle  a  party  to,  or  aid 
him  to  obtain,  the  relief  demanded,  or  sus- 
tain the  defense  pleaded.  Johns  t.  PHttee, 
8  N.  W.  663,  664,  65  Iowa,  666. 

IMMEDIATE. 

Webster  defines  'immediate**  as  mean- 
ing, among  other  things,  acting  with  nothing 
interposed  or  between,  or  without  the  inter- 
vention of  another  object  as  a  cause.  Pre- 
ferred Masonic  Mut  Ace.  Ass'n  v.  Jones,  60 
IlL  App.  106,  108. 

"  'Immediate'  is  defined  as  having  noth- 
ing intervening,  either  as  to  place,  time,  or 
action;  instantaneous.  WorcesL  Diet  Web- 
ster defines  'immediate'  as  instant;  present; 
without  intervention  of  time.  'Immediate' 
is  not  a  technical  word,  and  we  do  not  find 
that  it  has  acquired  a  peculiar  meaning  in 
the  law,  different  from  its  common  and  ap- 
proved popular  signification."  Bailey  v. 
Commonwealth,  74  Ky.  (11  Bush)  688,  689. 

The  word  "immediate,"  as  defined  by 
Worcester,  means  having  nothing  interven- 
ing, either  as  to  place,  time,  or  action.  The 
word  "immediately"  means  instantly;  di- 
rectly; without  delay;  forthwith;  just  now. 
In  an  action  involving  the  validity  of  an  at- 
tachment, the  trial  court,  in  construing  the 
clause  of  the  statute  authorizing  an  attach- 
ment in  case  defendant  was  about  to  remove 
from  the  state,  etc.,  instructed  that,  to  au- 
thorize such  an  attachment,  the  defendant 
must  have  been  preparing  and  intending  to 
make  an  immediate  removal;  and  the  Su- 
preme Court,  on  appeal,  held  that  the  use  of 
the  word  "immediate"  was  erroneous^  as 
tending  to  limit  and  narrow  the  meaning  of 
the  statute  and  to  mislead  the  jury.  Elliot 
V.  Keith,  32  Mo.  App.  579,  585. 

The  ordinary  and  general  signification  of 
the  term  "immediate"  is  "not  separated  from 
its  object  by  any  medium;  directly  related; 
nearest"  Norwegian  Old  People's  Home  8oc. 
T.  WUson,  52  N.  B.  41,  43,  176  111.  94. 

In  Bouvler's  Law  Dictionary  it  is  said 
that  the  word  "immediate"  strictly  implies 
not  deferred  by  any  lapse  of  time,  but,  as 
usually  employed,  it  is,  rather,  within  rea- 
sonable time,  having  doe  regard  to  the  na- 
ture and  circumstances  of  the  case.  The 
word  is  certainly  no  stronger  than  the  word 
"forthwith"  or  the  expression  "as  soon  as 
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possible.**    Fidelity  &  Deposit  Go.  t.  (Court- 
ney (U.  S.)  103  Fed.  5d9,  GOT,  43  O.  C.  A.  881. 

As  instantaneous* 

If  an  injury  severs  some  of  the  principal 
blood  vessels  and  causes  the  person  injured 
to  bleed  to  death,  his  death  may  be  regarded 
as  immediate,  though  not  instantaneous. 
When  it  is  said  that  the  death  must  be  im- 
mediate, it  is  not  meant  that  it  must  follow 
the  injury  within  a  period  of  time  too  brief 
to  be  perceptible.  If  a  blow  upon  the  head 
produces  unconsciousness,  and  renders  the 
person  injured  incapable  of  intelligent 
thoug^it  or  speech  or  action,  and  he  so  re- 
mains for  several  minutes,  and  then  dies,  his 
death  may  very  properly  be  considered  as 
immediate,  though  not  instantaneous.  The 
words  "instantaneous"  and  ^Immediate,"  as 
used  in  reference  to  such  death,  do  not  mean 
precisely  the  same  thing,  but  the  word  ''im- 
mediate" is  more  comprehensive  and  elastic 
in  its  meaning.  Of  course,  an  Instantaneous 
death  is  an  immediate  death,  but  an  imme- 
diate death  is  not  necessarily  and  in  all 
cases  an  instantaneous  death.  Sawyer  t. 
Perry,  83  Atl.  660,  661.  88  Me.  42. 

The  word  'Immediate'^  is  one  admitting 
of  many  variations  of  definition.  It  is  defined 
by  the  Standard  Dictionary  as  following 
without  the  lapse  of  any  appreciable  time; 
done  or  accruing  at  once;  instant;  as  an 
immediate  reply.  The  author  further  states 
that  the  word  is  sliding  from  its  instanta- 
neousness,  so  that  we  are  fain  to  substitute 
"at  once,"  "instantly,"  etc.,  when  we  would 
make  promptness  emphatic.  Employers*  Lia- 
bility Assur.  Corp.  v.  Light,  Heat  &  Power 
Go.,  68  N.  E.  54,  55,  28  Ind.  App.  437. 

As  word  of  oansatlon* 

In  construing  a  policy  of  insurance  which 
indemnified  the  insured  against  all  such  im- 
mediate loss  or  damage  sustained  by  the  as- 
sured as  might  occur  by  tornadoes,  cyclones, 
and  windstorms,  the  court  said:  "The  writer 
of  this  opinion  is  further  of  the  belief  that 
the  word  Immediate'  has  much  force  in  the 
interpretation  of  the  language  of  the  policy. 
It  means,  in  his  opinion,  that  the  damage 
must  be  occasioned  without  the  interference 
of  any  agent — must  be  the  direct  work  of  air 
in  motion,  and  not  accomplished  by  any  in- 
termediary; that  the  twm  is  one  indicating 
agency,  not  time — one  of  causation,  not  of  du- 
ration." Hartford  Fire  Ins.  Co.  t.  Nelson, 
67  Pac.  440,  441,  64  Kan.  115. 


IMMEDIATE  BENEFIT. 

Code  1849,  $  899,  authorizing  the  exam- 
ination of  a  person  for  whose  immediate  ben- 
efit the  action  is  prosecuted  or  defended,  sig- 
nifies the  one  for  whose  benefit  the  action  is 
prosecuted  «r  defended  without  any  inter- 


vening benefit,  profit,  or  advantage  to  anoth- 
er.   Fitch  V.  Bates  (N.  Y.)  11  Barb.  471,  478. 

Code  Proc.  i  899,  providing  that  a  "per- 
son for  whose  immediate  benefit  the  action  im 
prosecuted"  shall  be  Incompetent  as  a  wit- 
ness, cannot  be  construed  to  include  the  child 
or  next  of  kin  of  an  intestate,  in  an  action 
brought  by  the  administrator  to  recover  a 
demand  claimed  to  be  due  the  estate;  the 
witness  not  being  entitled  to  maintain  an  ac- 
tion for  the  money  if  recovered  by  the  ad- 
ministrator, on  proof  of  the  fact  that  the 
mortgage  debt  was  realized  upon,  and  his 
relationship  to  the  deceased,  but  only  being 
entitled  on  the  footing  of  an  account,  and  to 
the  amount  not  required  for  the  other  ob- 
jects entitled  to  be  preferred  in  the  adminis- 
tration. A  witness'  connection  with  the 
cause  of  action  must  be  such  as  will  entitle 
him  to  bring  a  suit  for  the  money  recovered 
as  soon  as  the  nominal  plaintiff  has  collected 
the  money,  in  order  to  be  incompetent  under 
the  statute.  Butler  v.  Patterson,  13  N.  Y. 
(8  Kern.)  292,  293. 

Practice  Act  1849,  art.  25,  i  2  (Sess. 
Acts  1849,  p.  100),  providing  that  a  •'person 
for  whose  immediate  benefit  it  is  prosecuted 
or  defended"  is  not  a  competent  witness  in 
an  action,  cannot  be  construed  to  include  a 
person  who  is  interested  in  tiie  event  of  the 
suit,  in  that  he  is  bound  to  pay  half  the  dam- 
ages and  costs  in  case  of  a  recovery  by  the 
plaintiff,  as  the  plaintiff  could  not  exact  the 
recovery  immediately  from  the  witness. 
Laumier  v.  Francis,  28  Mo.  181, 188. 

Acoommodatlon  Indorser. 


Code  Amend.  1857,  §  899,  providing  that  a 
person  for  whose  'Immediate  benefit"  an  ac- 
tion is  prosecuted  or  defended  is  incompetent 
as  a  witness  in  such  action,  renders  incom- 
petent a  person  for  whose  acconmiodation  a 
note  was  made  and  indorsed  in  an  action  on 
the  note,  as  a  Judgment  for  the  plaintiff, 
without  any  other  circumstances,  would  be 
sufficient  to  establish  the  liability  of  such 
person,  while  a  successful  defense  would  op- 
erate immediately  and  with  all  possible  di- 
rectness to  discharge  him.  Gildersleeve  t. 
Martine,  19  N.  Y.  821,  822. 

Stookliolder. 

"Immediate  benefit,"  as  used  in  Code,  $ 
899,  declaring  that  section  398,  providing  that 
no  person  offered  as  a  witness  shall  be  ex- 
cluded by  reason  of  his  interest  in  the  event 
of  the  action,  shall  not  apply  to  any  person 
for  whose  immediate  benefit  the  suit  ia  prose- 
cuted or  defended,  does  not  include  a  stock- 
holder in  an  incorporated  company,  in  a  suit 
brought  in  the  name  of  the  corporation. 
Bush  V.  Miller  (N.  Y.)  13  Barb.  481,  488. 

"Immediate  benefit  it  is  prosecuted,"  as 
used  in  Ck>de,  f  899,  providing  that  a  person 
for  whose  immediate  benefit  it  is  prosecuted 
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or  defended  Is  Incompetent  as  a  witness  In  an 
action*  cannot  be  construed  to  Include  a 
stockholder  in  any  bank;  he  not  being  a 
party  to  the  action.  Montgomery  County 
Bank  v.  Marsh,  7  N.  Y.  (8  Seld.)  481,  485. 

Code,  S  898,  declares  that  no  person  of- 
fered as  a  witness  shall  be  excluded  by  rea- 
son of  his  interest  in  the  event  of  the  ac- 
tion. Section  899  declares  that  section  398 
shall  not  apply  to  a  party  to  the  action,  nor 
to  any  person  for  whose  immediate  benefit  it 
is  prosecuted  or  defended,  etc  Held,  that  a 
stockholder  in  an  incorporated  company  is 
not  a  person  for  whose  immediate  benefit  an 
action  by  the  corporation  is  prosecuted,  as 
the  words  '^immediate  benefit"  are  used  in 
section  899,  and  is  therefore  a  competent 
witness  in  favor  of  the  corporation.  "It 
cannot  be  a  correct  interpretation  of  this 
phrase  to  apply  it  to  every  person  who  would 
be  pecuniarily  affected  by  the  result  of  the 
suit,  for  that  would  annul  the  preceding  sec- 
tion, which  admits  witnesses  thus  interest- 
ed. The  words  contemplate  a  person  to 
whom  a  debt  owned  by  the  corporation  has 
been  assigned,**  etc.  Washington  Bank  of 
Westerly  v.  Pahner,  8  N.  Y.  Legal  Obs.  92,  93. 

Surety. 

Ck)de,  S  399,  which  declares  that  no  per- 
son for  whose  immediate  benefit  an  action 
is  prosecuted  or  defended  shall  be  a  com- 
petent witness  therein,  would  include  a  per- 
son who  has  indemnified  a  sheriff  for  taking 
property  in  an  action  brought  against  the 
sheriff  for  such  taking.  Howland  v.  Willetts, 
9  N.  Y.  (5  Seld.)  170,  178. 

IMMEDIATE  OAVSE. 

The  term  "immediate  cause,**  in  speak- 
ing of  the  contributory  negligence  of  a  plain- 
tiff as  being  the  immediate  cause  of  his  in- 
Jury,  Is  synonymous  with  the  phrase  "proxi- 
mate cause.'*  Longabaugh  v.  Virginia  Oity 
ft  T.  Bj^.  Co.,  9  Nev.  271,  272. 

There  is  a  distinction  between  a  proxi- 
mate and  immediate  cause  of  an  injury  and 
between  a  proximate  and  remote  cause.  If 
intoxication  of  a  person  drowned  was  a  re- 
mote cause  only  of  death,  an  action  could 
not  be  maintained  against  the  person  fur- 
nishing him  the  liquor  causing  the  intoxica- 
tion; but  If  it  was  the  proximate,  although 
not  the  Immediate,  cause  of  the  death,  the 
action  was  made  out  The  Judge,  in  charging 
the  Jury,  Illustrated  the  difference  between 
an  immediate  and  proximate  cause  by  sup- 
posing the  case  of  an  intoxicated  man  falling 
into  the  water  and  drowning.  "In  such 
case,"  said  the  Judge,  ^the  drowning  is  the 
immediate  cause,  and  the  intoxication,  if 
that  is  what  caused  him  to  fall  into  the  wa- 
ter, is  the  proximate  cause."  Davis  v.  Stand- 
Ish  (N.  Y.)  26  Hun,  608,  61& 


"Immediate,"  as  relating  to  an  injury, 
should  be  understood  not  in  reference  to  the 
time  which  the  act  occupies,  or  the  space 
through  which  it  passes,  or  the  place  ftom 
which  it  is  begun,  or  the  intention  with 
which  it  is  done,  or  the  instrument  or  agent 
employed,  or  the  lawfulness  or  unlawfulness 
of  the  act,  but  in  reference  to  the  progress 
and  termination  of  the  act;  to  its  being 
done,  on  the  one  hand,  and  its  having  been 
done,  on  the  other.  If  the  injury  is  inflicted 
by  the  act  at  any  moment  of  its  progress 
from  the  commencement  to  the  termination 
thereof,  then  the  injury  is  Immediate;  but 
if  it  arises  after  the  act  has  been  completed, 
though  occasioned  by  the  act,  then  it  is  con- 
sequential or  collateral,  or,  more  exactly,  a 
collateral  consequence.  Jordan  v.  Wyatt 
(Ya.)  4  Qrat  151,  154,  47  Am.  Dea  720. 

An  instruction  that  the  proximate  cause 
of  an  Injury  is  the  immediate  cause  is  erro- 
neous. Deisenrieter  v.  Kraus-Merkel  Malt- 
ing CJo.,  72  N.  W.  785,  736,  97  Wis.  279. 

IMMEDIATE  OONTBOL. 

Articles  of  incorporation  of  an  insur- 
ance company,  declaring  that  only  property 
under  the  immediate  control  of  the  assured 
should  be  subject  to  insurance,  did  not  re- 
strict the  operations  of  the  company  to  the 
insurance  of  property  on  or  in  the  immediate 
vicinity  of  the  premises  occupied  by  the  as- 
sured as  his  residence,  but  property  might 
be  under  his  immediate  control,  though  situ- 
ated on  a  part  of  his  farm  most  remote  from 
his  residence  and  his  ordinary  farm  build- 
ings. Soli  V.  Farmers'  Mut  Ins.  Co.,  52 
N.  W.  979,  980,  61  Minn.  24, 

IMMEDIATE  DANGER. 

"Immediate  danger,"  as  used  in  an  In- 
struction stating  the  person  carrying  conceal- 
ed weapons  must  be  found  guilty  thereof, 
unless  he  had  reasonable  ground  to  believe 
his  person  or  property  in  immediate  danger 
from  violence  or  crime,  construed  to  mean 
such  danger  as  is  then  and  there  about  to  be  ' 
inflicted.  Bailey  v.  Commonwealth,  74  Ey. 
(11  Bush)  688,  689. 

IMMEDIATE  DEUVEBT. 

As  used  in  the  statute  of  frauds,  the  ex- 
pression "immediate  delivery"  means  such 
a  delivery  as  the  circumstances  permit,  tak- 
ing into  consideration  the  nature  of  the  prop- 
erty, its  situation  at  the  time  of  the  sale,  the 
position  or  location  of  the  parties  at  that 
time,  their  distance  from  the  property  sold, 
and  the  acts  necessary  to  be  done  to  complete 
the  collection  of  the  property.  What  might 
be  regarded  as  an  immediate  delivery  of  one 
kind  of  property  might  not  be  an  immediate 
delivery  of  another  kind.    O'Gara  v.  Lowry. 
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5  Pac  583,  585,  5  Mont  427.  See,  also, 
Carpenter  v.  Clark,  2  Nev.  243,  246;  Bas- 
slnger  v.  Spangler,  9  Colo.  175,  189,  10  Pac. 
890;  Samuels  y.  Gorham,  5  Cal.  226,  227; 
Parks  V.  Barney,  55  Cal.  239;  Hestbal  v. 
Myles,  53  Cal.  623;  Redlngton  t.  Nunan,  60 
Cal.  632;  Dubois  v.  Spinks,  46  Pac.  95,  114 
CaL289. 

An  immediate  deliyery,  within  a  statute 
requiring  that  a  mortgage  of  personal  prop- 
erty be  followed  by  an  immediate  deliyery, 
can  only  be  construed  as  a  deliyery  within 
such  a  reasonable  time  as  is  proper  to  effect 
it,  considering  the  nature  of  the  property. 
Walker  v.  Snediker  (N.  Y.)  Hoff.  145,  147. 

A  bill  of  sale  was  executed,  at  9  o'clodi 
Saturday  night,  of  a  stock  of  goods  situate 
in  a  town  23  miles  distant  The  purchaser 
took  possession  of  the  goods  at  4  o'clodk  Sun- 
day morning,  and  thereafter  remained  in  con- 
tinued possession  until  the  goods  were  seiz- 
ed under  the  leyy  of  an  attachment  on  Mon- 
day morning.  This  was  held  to  be  an  im- 
mediate deliyery  of  the  goods,  within  the 
meaning  of  a  statute  providing  that  "every 
sale  of  gooC'^  in  the  possession  of  the  vendor, 
unless  accompanied  by  Immediate  delivery 
and  followed  by  continued  change  of  posses- 
sion, shall  be  conclusive  evidence  of  fraud,  as 
against  the  creditors  of  the  vendor  or  subse- 
quent purchasers  In  good  faith."  Klein- 
schmldt  V.  McAndrews,  6  Sup.  Ct  761,  764, 
117  U.  S.  282,  29  L.  Ed.  905. 

An  Instruction  that  a  sale  is  prima  facie 
fraudulent  unless  It  was  accompanied  by  an 
immediate  delivery  (How.  Ann.  St  §  6190)  of 
the  property,  was  not  ground  for  reversal,  as 
inducing  the  Jury  to  believe  that  an  instan- 
taneous delivery  was  necessary,  where  it  ap- 
peared that  the  debt  to  the  creditor  attack- 
ing the  sale  as  fraudulent  was  contracted  on 
the  third  day  after  the  sale,  and  while  the 
seller  was  still  In  possession  of  the  property. 
Jansen  v.  McQueen,  105  Mich.  199,  201,  63  N. 
W.  73,  74. 

As  soon  ai  possible. 

A  statute  providing  that  a  chattel  mort- 
gage unaccompanied  by  immediate  delivery 
should  be  absolutely  void,  as  against  the  cred- 
itors of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good 
faith,  means  a  delivery  consummated  as 
quickly  as  the  circumstances  of  the  case  and 
the  character  of  the  chattels  will  permit 
Meding  v.  Roe  (N.  J.)  30  AtL  587,  590. 

"Immediate  delivery,"  as  used  in  Rev. 
St  c.  107,  S  5,  providing  that  if  a  chattel 
mortgage  is  not  filed  in  the  clerk's  oflBLce,  or 
there  is  no  immediate  delivery,  there  shall 
be  a  presumption  of  fraud,  means  a  deliv- 
ery within  such  convenient  time  as  is  reason- 
ably requisite  for  making  it  Richardson  v. 
End*  43  Wis.  316,  318. 


Affected  liy  evstom. 

''Immediate  delivery,"  when  used  in  a 
contract  requiring  immediate  delivery  ot 
goods,  ordinarily  means  delivery  forthwith; 
but  in  a  case  Involving  a  sale  of  coal  by  a 
miner,  the  expression  may  be  explained  by 
testimony  to  show  that  It  means,  among  coaJ 
shippers  and  dealers,  a  delivery  during  the 
current  month  in  which  the  offer  is  made 
and  accepted,  unless  the  contract  Is  made  on 
the  last  day  of  the  month,  or  within  sucb 
limited  time  that  it  cannot  be  shipped,  and 
then  the  whole  of  the  following  month  may 
be  given.  Neldon  v.  Smith,  36  N.  J.  Law  (7 
Vroom)  148,  153. 

nOCEDIATE    DESOElfDANTS    OB    IS- 
SUE. 

Under  Act  Feb.  17,  1811  (Swan  &  O.  Rev. 
St  550),  providing  that  no  estate  in  fee  simple, 
fee  tall,  or  any  lesser  estate  in  lands  or  tene- 
ments In  the  stete,  should  be  given  or  grant- 
ed to  any  person  or  persons  but  such  as  are 
In  being,  or  to  the  "Immediate  issue  or  de- 
scendants" of  such  as  are  In  being,  at  the 
time  of  making  such  deed  or  will,  the  chil- 
dren, merely,  and  not  the  grandchildren  and 
great-grandchildren,  of  the  person  in  being, 
will  be  included,  though  the  word  "issue,** 
without  the  qualifying  word  '^immediate," 
would  undoubtedly  include  grandchildren 
and  great-grandchildren  of  the  person  to 
whose  use  the  bequest  Is  made.  Turley  v. 
Turley,  11  Ohio  St  173,  179.  So,  also,  under 
a  like  stetute  (Oen.  St  f  2952).  Leake  ▼. 
Watson,  21  Atl.  1075,  1076,  60  Conn.  498. 

St  Ohio,  Dec.  17,  1811,  provided  that  no 
estete  in  lands  should  be  given  by  deed  or 
will  to  any  person  or  persons  but  such  as  are 
in  being,  or  to  the  'immediate  issue  or  de- 
scendants" of  such  persons  as  are  in  beins, 
at  the  time  of  the  making  of  a  will.  It  was 
held  that  the  llmitetlons  were  not  limitations 
of  time,  as  in  the  common-law  rule  against 
perpetuities,  but  were  descriptive  of  the  per- 
sons who  might  take.  Under  this  stetute,  a 
devise  of  their  parente'  share  to  the  children 
of  any  grandchild  deceased  before  the  time 
of  division  would  be  valid  as  to  those  great 
grandchildren  whose  parent  a  grandchild  of 
the  testetor,  was  living  at  the  time  of  hia 
death,  because  they  would  t>e  immediate  is- 
sue of  a  person  in  being  at  that  time,  and 
would  also  be  valid  as  to  any  great-grand- 
children whose  parent,  though  born  after  the 
testetor'B  death,  had  died  before  their  grand- 
parent a  child  of  the  testator,  because  they 
would  be,  if  not  Immediate  issue,  certainly 
immediate  descendants,  of  that  child  who 
was  in  being  a^  that  time^  and  would  be  in- 
valid as  to  those  great-grandchildren  only 
whose  parent,  bom  since  the  death  of  the 
testetor,  died  after  th^  parent  the  chil- 
dren's grandparent,  and  who,  therefore,  by 
reason  of  the  interposition  of  tiie  life  of  theli 
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parent^  were  neither  Immediate  Issue  nor  im- 
mediate descendants  of  a  person  in  being 
when  the  testator  died.  McArthur  t.  Scott, 
6  Sup.  Ct  652,  663,  118  U.  S.  840,  28  U  Ed. 
1015. 

IMMEBIATE  DE80ENT. 

"A  descent  may  be  said  to  be  mediate  or 
Immediate  In  regard  to  the  mediate  or  Im- 
mediate descent  of  the  estate  or  right,  or  It 
may  be  said  to  be  mediate  or  immediate  in 
regard  to  the  medlateness  or  immedlateness 
of  the  degree  or  degrees  of  consanguinity." 
Levy  V.  McOartee^  31  U,  S.  (6  Pet)  102.  112, 
8  L.  Ed.  334. 

IMMEDIATE  FAMILY. 

Where  the  object  of  an  association,  as 
stated  in  its  charter  and  constitution,  was  to 
create  a  fund  for  the  benefit  of  its  members 
or  their  'Immediate  families,"  a  married 
daughter  of  a  member,  not  living  with  her 
father,  and  a  brother  of  such  member  resid- 
ing with  him,  were  included  In  the  designa- 
tion "immediate  family."  Danielson  v.  Wil- 
son, 73  IlL  App.  287,  299. 

Under  the  charter  of  a  benefit  associa- 
tion, stating  Its  object  to  be  the  relief  of  its 
distressed,  injured,  sick,  or  disabled  mem- 
bers, and  "their  immediate  families,"  and  a 
constitutional  provision  that,  when  any  bene- 
ficiary shall  be  unable  to  take,  then  such 
beneficiary  fund  shall  be  payable  to  the  heirs 
at  law  of  the  deceased,  according  to  the 
laws  of  descent,  where  the  beneficiary  was 
incompetent  to  take  the  benefit,  the  only 
child  of  deceased  (his  wife  being  divorced  for 
her  fault)  should  be  paid  the  fund  as  the 
beneficiary's  **immediate  family,"  in  prefer- 
ence to  deceased's  brother,  who  lived  in  de- 
ceased's household.  Norwegian  Old  People's 
Home  Soc.  v.  Wilson,  52  N.  E.  41.  43,  176 
lU.  94. 

A  declaration  of  a  trust  for  the  support 
and  maintenance  of  the  immediate  family, 
etc.,  is  of  doubtful  import,  and  is  difficult  to 
define  with  precision,  and  therefore,  to  de- 
termine who  shall  be  considered  as  right- 
fully embraced  in  it,  the  term  "Immediate 
family"  would  seem  to  imply  that  they  were 
intended  to  apply  to  the  household  of  the 
beneficiary,  and  to  those  bearing  the  rela- 
tion to  him  of  dependents  for  support.  War- 
ner V.  Rice,  66  Md.  436,  442,  8  Atl.  84. 

IMMEDIATE  HEOES8ITY. 

The  immediate  and  urgent  necessity  un- 
der which  the  payment  of  an  Illegal  tax 
must  be  made,  in  order  to  entitle  the  payer 
to  recover,  means  something  less  than  an  ac- 
tual or  threatened  seizure  of  goods.  Pay- 
ment to  avoid  the  levy  of  a  warrant  already 


issued  and  in  the  hands  of  the  collector,  and 
just  as  sure  to  be  levied,  if  the  money  Is  not 
paid,  as  night  to  follow  day,  is  just  as  much 
a  payment  to  preserve  one's  goods  as  though 
the  levy  had  actually  been  threatened  or 
made.  Rumf  ord  Chemical  Works  t.  Ray,  34 
Atl.  814,  816,  19  R.  L  466. 

IMMEDIATE  NEIGHBORHOOD. 

"Immediate  neighborhood,"  as  used  \u  a 
contract  in  which  defendant,  on  the  siile  of 
a  lot  to  plaintiff,  agrees  not  to  const i-uct  or 
erect  any  fiats  in  plaintiff's  Immediate  neigh- 
borhood, includes  the  locality  of  the  lot  sold. 
Lewis  V.  Gollner,  29  N.  B.  81,  82,  129  N.  Y. 
227,  26  Am.  St  Rep.  616. 

IMMEDIATE  EOTIOE. 

Of  appeal. 

The  word  "immediately,**  as  used  in  the 
statute  providing  that,  immediately  upon  the 
filing  of  a  notice  of  appeal  and  undertaking, 
the  clerk  shall  mail  to  the  Justice  a  written 
notice  thereof,  etc.,  means  "without  interval 
of  time";  "without  delay."  Eldrldge  v. 
Knight.  93  N.  W.  860,  862,  11  N.  D.  652. 

"Immediate  notice,"  as  used  in  St  1  Geo. 
lY,  c.  66,  S  6,  relating  to  malicious  trespas;*, 
and  giving  an  appeal  on  condition  that  the 
party  should  give  immediate  notice  thereof, 
was  not  satisfied  by  notice  of  appeal  sever! 
days  after  conviction.  Rex  t.  Huntingdon- 
shire, 6  Dow.  &  Ry.  688. 

Of  default  of  employ^. 

The  phrase  "immediate  notice,"  in  an 
employe's  surety  bond,  requiring  the  employ- 
er to  give  Immediate  notice  to  the  company 
of  any  acts  of  dishonesty  on  the  part  of  the 
employ^,  means  within  a  reasonable  time, 
with  due  diligence  under  the  circumstances  of 
the  particular  case,  and  without  unnecessary 
or  unreasonable  delay.  Remington  v.  Fideli- 
ty &  Deposit  Co.,  67  Pac.  989,  992,  27  Wash. 
429. 

"Immediate"  is  defined  as  without  any 
time  intervening;  without  any  delay.  It  is 
often  used,  like  similar  expressions,  with 
less  strictness  than  the  literal  meaning  re- 
quires, as  "an  immediate  answer."  Thus,  in 
a  bond  requiring  immediate  notice  of  an  ac- 
cident, it  is  evident  that  the  word  was  not 
used  in  its  literal  sense.  It  would  generally 
be  impossible  to  give  notice  in  writing  of  the 
fact  that  the  incident  had  occurred,  and,  as 
immediate  was  understood  by  the  parties,  it 
allowed  the  Intervention  of  a  period  of  time 
between  the  occurrence  of  a  fact  and  of  no- 
tice more  or  less  lengthy,  according  to  the 
circumstances.  The  object  of  the  notice  was 
one  of  the  circumstances  to  be  consider- 
ed.   If  it  was  to  enable  the  defendants  to 
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take  steps  for  their  protection  that  must  nec- 
essarily be  taken  soon  after  the  occurrence 
of  the  fact  of  which  notice  was  to  be  given, 
a  briefer  time  would  be  required  to  render 
the  notice  immediate  than  would  be  required 
if  the  object  were  equally  well  attained  after 
considerable  delay.  If  a  notice  is  given  with 
due  diligence  under  the  circumstances  of  the 
case,  without  unnecessary  and  unreasonable 
delay,  it  will  answer  the  requirements  of  the 
contract  Ward  v.  Maryland  Casualty  Co., 
51  AU.  900,  71  N.  H.  262.  93  Am.  St  Rep. 
514.  Hence  the  requirement  of  a  bond  to 
indemnify  an  employer  against  loss  by  the 
fraud  of  his  employ^  that  immediate  notice 
must  be  given  of  the  default  is  fulfilled  by 
giving  notice  as  soon  as  reasonable  and  prac- 
ticable under  the  circumstances  of  the  case. 
Notice  that  a  bank  official  was  a  defaulter, 
giving  within  from  10  to  17  days  after  the 
first  discovery  of  the  default  cannot  be  said, 
as  a  matter  of  law,  not  to  have  been  given 
as  soon  as  reasonable  and  practicable.  Fi- 
delity &  Deposit  Co.  of  Maryland.  V.  Court- 
ney, 22  Sup.  Ct  833,  835,  186  U.  8.  842,  46 
L.  Ed.  1193. 

"Immediately"  Is  defined  to  be  without 
unnecessary  or  unexcusable  delay,  under  all 
the  circumstances.  As  used  in  an  indemnity 
bond  requiring  immediate  notice  of  any  de- 
falcation, a  delay  of  six  or  eight  days,  where 
no  prejudice  resulted,  is  not  as  a  matter  of 
law,  other  than  immediate  notice.  In  a  case 
of  such  a  character  some  time  may  elapse 
after  a  well-grounded  suspicion  before  the 
employer  ought  in  prudence,  to  make  any 
charge  of  fraud  or  dishonesty.  Mere  laches 
or  Inefficiency  in  business  is  not  enough. 
Knowledge  of  a  defalcation  frequently  de- 
pends upon  a  long  train  of  events,  or  the  ex- 
amination of  extended  accounts.  Unjust  in- 
ferences and  false  accusations  are  always  to 
be  avoided.  It  is  only  of  acts  which  may 
create  a  loss  for  which  the  surety  is  respon- 
sible—that is,  a  loss  arising  from  fraud  or 
dishonesty — that  immediate  notice  is  exact- 
ed. Perpetual  Building  &  Loan  Ass'n  v.  Unit- 
ed States  Fidelity  &  Guarantee  Co.  (Iowa)  92 
N.  W.  685,  688  (citing  Pacific  Fire  Ins.  Co.  of 
New  York  v.  Pacific  Surety  Co.,  28  Pac.  842, 
93  Cal.  7;  ^tna  Life  Ins.  Co.  v.  American 
Surety  Co.  [U.  S.]  34  Fed.  291,  298). 

Of  failure  of  maoUne, 

The  question  whether  immediate  notice 
is  given,  within  the  meaning  of  a  contract 
for  the  sale  of  a  machine,  providing  that  if, 
upon  one  day's  trial,  it  does  not  work  well, 
the  purchaser  shall  give  immediate  notice  to 
the  sellers  or  their  agents,  by  a  notice  given 
two  days  after  the  trial,  is  for  the  Jury. 
'Immediately,*'  in  such  connection,  demands 
that  the  defendant  act  promptly  in  giving 
his  notice  after  the  time  for  trial  has  passed. 
McCormick  Harvesting  Mach.  Co.  v.  Brower, 
55  N.  W,  637,  539,  88  Iowa,  607. 


I     Of  loss  or  aeotdemt* 

"The  word  Immediate,'  when  relating  to 
time,  is  defined  in  the  Century  Dictionary  as 
follows:  'Without  any  time  intervening; 
without  any  delay;  present;  instant;  often 
used,  like  similar  absolute  expressions,  with 
less  strictness  than  the  literal  meaning  re- 
quires, as  *an  immediate  answer.'"  The 
word  is  not  used  in  its  literal  sense  in  an  em- 
ployers' liability  insurance  policy  providing 
that  on  occurrence  of  an  accident,  and  like- 
wise if  thereafter  suit  for  damages  is  brought, 
immediate  notice  shall  be  given  the  insurer, 
but  it  means  with  due  diligence  under  the 
circumstances  of  the  case,  and  without  un- 
necessary delay;  and  whether  notice  la  ao 
given  is  a  question  of  fact  Ward  t.  Mary- 
land Casualty  Co.,  51  Atl.  900,  902,  71  N.  H. 
262,  93  Am.  St  Rep.  514. 

The  word  "immediate,"  as  used  in  an 
accident  or  fire  policy,  requiring  that  the  in- 
sured shall  give  the  Insurer  immediate  no- 
tice of  loss,  is  not  always  to  be  taken  literal- 
ly; but  it  will  meet  the  requirement  if  the 
notice  is  given  with  due  diligence  under  the 
circumstances  of  the  case,  and  without  un- 
necessary or  unreasonable  delay.  To  give 
the  word  a  literal  interpretation  would  in 
most  cases  strip  the  insured  of  all  hope  of 
indemnity,  and  the  policy  of  insurance  would 
become  an  engine  of  fraud.  Konrad  v.  Union 
Casualty  &  Surety  Co.,  21  South.  721,  722,  49 
La.  Ann.  636;  Lyon  v.  Railway  Pass.  Assur. 
Co.,  46  Iowa,  631,  635;  Niagara  Fire  Ins.  Co. 
V.  Scammon,  100  111.  644,  648;  Wooddy  ▼. 
Old  Dominion  Ins.  Co.  (Va.)  31  Grat  362, 
376,  81  Am.  Rep.  732;  New  York  Cent  Ins. 
Co.  V.  National  Protection  Ins.  Co.  (N.  Y.) 
20  Barb.  468,  475. 

A  condition  in  an  insurance  policy  re- 
quiring insured,  in  case  of  fire,  to  give  im- 
mediate notice  of  his  loss,  means  with  due 
diligence,  and  in  as  reasonably  prompt  a  time 
as  the  circumstances  of  a  particular  case  will 
admit  of.  Continental  Ins.  Co.  of  New  York 
V.  Llppold,  3  Neb.  391,  392.  See,  also,  Oak- 
land Home  Ins.  Co.  v.  Davis  (Tex.)  33  S.  W. 
587,  588;  Woodmen's  Ace.  Ass'n  v.  Byers, 
87  N.  W.  546,  549,  62  Neb.  673,  55  L.  R.  A. 
291,  89  Am.  St  Rep.  777;  Carey  v.  Farmers' 
Ins.  C3o.,  40  Pac.  91,  92,  27  Or.  146.  And  so 
such  a  condition  in  a  policy  was  complied 
with  where  plaintifT,  who  was  absent  at  the 
time  of  the  fire,  on  the  day  following  notified 
the  defendant's  agent  thereof,  who  immedi- 
ately telegraphed  defendant  concerning  it 
Oakland  Home  Ins.  Co.  v.  Davis  (Tex.)  33  S. 
W.  587,  588. 

Sane— RoasonaUe  time* 

The  word  'Immediate,"  in  a  fire  policy 
requiring  the  insured  to  give  immediate  no- 
tice in  case  of  loss,  does  not  mean  instantiy, 
but  means  within  a  reasonable  time.  Solo* 
mon  T.  Continental  Fire  Ins.  Co.,  55  N.  B. 
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27»»  280,  160  N.  T.  685,  46  L.  R.  A.  682,  78 
Am.  St.  Rep.  707;  Lockwood  v.  Middlesex 
Mut.  Assur.  Co.,  47  Conn.  663,  666;  Rokes  v. 
Amazon  Ins.  Co.,  61  Md.  612,  610,  84  Am. 
Rep.  823;  McFarland  v.  United  States  Mut 
Ace.  Ass'n,  27  S.  W.  436,  460,  124  Mo.  204; 
Knickerbocker  Ins.  Ga  t.  Gonld,  80  HI.  388^ 
391;  Chamberlain  t.  New  Hampshiro  Fire 
Ins.  Co.,  65  N.  H.  240-265;  Foster  t.  Fidelity 
&  Casualty  Co..  75  N.  W.  60,  70,  99  Wis.  447, 
40  li.  R.  A.  833;  People's  Mut  Ace.  Ins.  Co. 
V.  Smith,  17  Atl.  605,  606,  126  Pa,  317, 12  Am. 
St  Rep.  870. 

A  requirement  of  Immediate  notice  In  an 
insurance  policy  in  case  of  loss  means  notice 
within  a  reasonable  time,  which,  when  the 
facts  are  not  in  dispute,  is  a  question  of  law 
for  the  court  Travelers'  Ins.  Co.  y.  Myers, 
57  N.  B.  468»  469,  62  Ohio  St  029,  49  U  R. 
A.  760. 

The  word  "immediate,"  in  an  accident 
policy  reqtiiring  immediate  notice  of  an  acci- 
dental injury,  must  be  construed  to  mean 
within  a  reasonable  time  under  all  the  facts 
and  circumstances  of  the  case.  What  is  a 
reasonable  time  is  to  be  decided  by  the  jury, 
unless  the  delay  in  giying  notice  has  been  so 
great  that  the  court  may  rule  it  as  a  question 
of  law.  People's  Mut  Ace.  Ass'n  v.  Smith, 
17  Atl.  605,  606,  126  Pa.  317,  24  Wkly.  Notes 
Gas.  83,  35,  12  Am.  St  Rep.  870. 

The  word  "immediate,"  as  used  in  an  ac- 
cident policy  requiring  Immediate  notice  of 
any  accident  is  not  to  be  construed  lightly, 
but  Is  to  be  construed  to  mean  in  such  time 
as,  imder  all  the  circumstances  of  the  case, 
is  reasonable;  and  what  is  a  reasonable  time 
is  ordinarily  a  question  of  fact  for  the  Jury, 
unless,  upon  the  undisputed  facts,  the  delay 
has  been  so  great  that  the  court  can  rule 
upon  it  as  a  matter  of  law.  Goldham  v.  Pa- 
cific Mut  Life  Ins.  Co.,  2  Ohio  Dec.  314. 

"Immediate  notice,"  as  required  by  the 
terms  of  an  accident  policy,  ordinarily  means 
within  a  reasonable  time,  and  with  due  dili- 
gence under  the  circumstances  of  the  particu- 
lar case,  of  which  the  Jury  are  ordinarily 
the  Judges.  Horsfall  r.  Pacific  Mut  Life 
Ins.  Co.,  72  Pac.  1028,- 1029,  32  Wash.  132, 
63  L.  R.  A.  425  (citing  Remington  r.  Fidelity 
&  Deposit  Co.,  27  Wash.  429,  67  Pac.  989; 
Western  Commercial  Travelers'  Ass'n  v. 
Smith  (U.  S.)  85  Fed.  401,  29  C.  C.  A.  223,  40 
L.  R.  A.  653. 

The  term  "immediate  notice,"  as  used 
in  an  accident  policy  requiring  immediate  no- 
tice of  injury,  means  notice  within  a  reason- 
able time  under  all  the  circumstances  of  each 
particular  case;  and,  no  doubt  ordinarily, 
unless  there  are  circumstances  excusing  de- 
lay, the  notice  should  be  given  at  once.  It 
would,  however,  be  both  unreasonable  and 
unfair  to  hold  that  the  word  "immediate"  re- 
quired the  doing  of  a  thing  impossible  for 


the  beneficiary  to  do.  Munz  v.  Standard  life 
ft  Ace.  Ins.  Co.,  72  Pac.  182,  183,  26  Utah,  69, 
62  L.  R.  A.  485  (citing  Kentzler  v.  American 
Mut  Ace.  Ass*n,  88  Wis.  689,  60  N.  W.  1002, 
43  Am.  St  Rep.  934). 

Under  insurance  policies  requiring  ''im- 
mediate notice"  of  accident  or  loss,  the  ques- 
tion as  to  whether  the  time  taken  was  rea- 
sonable or  not  is  a  question  peculiarly  within 
the  province  of  the  Jury.  Lockwood  v.  Mid- 
dlesex Mut  Assur.  Co.,  47  Conn.  653,  566; 
Lyon  V.  Railway  Passenger  Assur.  Co.,  46 
Iowa,  631,  635;  Crane  v.  Standard  Life  &  Ace. 
Ins.  Co.,  6  Ohio  Dec.  118,  122. 

The  word  "immediately,"  as  used  in  an 
accident  Insurance  policy  providing  that,  in 
case  of  death  or  injury,  notice  of  claim 
should  be  given  to  the  secretary  of  the  com- 
pany immediately  after  the  accident  must  be 
construed  to  mean  such  convenient  time  as  is 
reasonably  requisite  for  doing  the  thing  re- 
quired, 1.  e.,  upon  the  discovery  of  the  death 
of  the  insured,  notice  thereof  is  to  be  given 
in  such  convenient  time  as  is  reasonably  req- 
uisite for  doing  so  under  the  circumstances. 
Kentzler  t.  American  Mut  Ace.  Ass*n,  88 
Wis.  689,  60  N.  W.  1002,  43  Am.  St  Rep.  934. 

The  word  "inmiediately,"  in  an  employ- 
ers* liability  insurance  policy,  provided  that 
notice  of  any  accident  shall  be  immediately 
given  by  the  employer  to  the  insured,  and 
that  if  the  accident  is  suffldentiy  serious  to 
necessitate  immediate  medical  assistance, 
such  assistance  may  be  rendered  at  the  cost 
of  the  insurer,  is  to  be  construed  as  meaning 
within  a  reasonable  time.  Employers'  Lia- 
bility Assur.  Corp.  ▼.  Light,  Heat  &  Power 
Co.,  68  N.  B.  54,  66,  28  Ind.  App.  487. 

Same— Two  to  six  days. 

"Immediate,"  as  used  in  a  stipulation  in 
a  fire  policy  requiring  the  insured  to  give  im* 
mediate  notice  of  loss,  is  not  to  be  construed 
in  its  strictest  sense,  as  requiring  notice  in 
the  shortest  possible  time  after  the  loss,  but 
a  provision  requiring  immediate  notice  is 
held  to  be  satisfied  by  notice  given  not  more 
than  two  days  after  loss.  Taber  v.  Royal 
Ins.  Co.,  26  South.  252,  260,  124  Ala.  681. 

In  an  accident  insurance  policy  require 
ing  immediate  notice  of  any  accident  the 
meaning  of  the  term  "immediate  notice"  de- 
pends on  the  particular  circumstances  of  each 
case,  it  being  held  that  six  days'  delay  was 
noncompliance  with  a  requirement  for  im- 
mediate notice.  Railway  Pass.  Assur.  Ca 
of  Hartford  v.  Burwell,  44  Ind.  460,  464. 

A  condition  in  a  fire  policy  requiring  the 
insured  to  give  immediate  notice  of  loss  was 
complied  with  where  plaintlfT,  who  was  ab- 
sent at  the  time  of  the  fire,  on  the  day  fol- 
lowing notified  defendant's  agent  thereof, 
who  immediately  telegraphed  defendant  con- 
cerning it  Oakland  Home  Ins.  Co.  t.  Davis 
(Tex.)  38  &  W.  687. 
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Where  the  office  of  the  defendants  was 
in  New  York,  hut  the  insurance  was  made  in 
Buffalo,  where  the  plaintiff  resided,  by  the 
defendants'  agent  in  Buffalo,  and  the  loss 
happened  on  the  night  of  Saturday,  on  the 
Hudson  river,  between  New  York  and  Al- 
bany, and  the  plaintiff,  being  notified  by  tele- 
graph, gaye  notice  to  the  agent  at  Buffalo  on 
Monday,  and  by  him  the  defendants  in  New 
York  were  notified  on  Tuesday,  this  was  held 
sufficient  to  satisfy  a  requirement  in  the  pol- 
icy that  "immediate  notice  of  the  occurrence 
of  all  losses  shall  be  given  to  the  company." 
Savage  v.  Com  Exchange  Fire  &  Inland  Nav. 
Ins.  Co.,  17  N.  Y.  Super.  Ct  (4  Bosw.)  1,  2. 

Same— Tem  to  thirty  days. 

A  notice  given  within  10  days  after  the 
death  of  insured  is  a  sufficient  compliance 
therewith.  McFarland  v.  United  States  Mut 
Ace.  Ass'n,  27  S.  W.  436,  459.  124  Mo.  204  (cit- 
ing St  Louis  Ins.  Co.  y.  Kyle,  11  Mo.  278, 
289). 

A  by-law  of  a  fire  insurance  company  re- 
quiring that  the  insured  should  give  the  com- 
pany notice  of  any  loss  that  occurred  immedi- 
ately, which  was  annexed  as  a  condition  to 
the  policy,  requires  that  the  notice  be  given 
within  11  days  after  it  occurred,  where  no 
sufficient  excuse  is  shown  for  the  delay. 
Trask  v.  State  Fire  &  Marine  Ins.  Co.  of 
Pennsylvania,  29  Pa.  (6  Casey)  198,  200,  72 
Am.  Dec.  622. 

A  notice  given  22  days  after  the  fire  was 
in  time,  where  the  insured  testified  that  the 
policy  was  in  the  custody  of  a  mortgage  com- 
pany, and  just  as  soon  as  he  could  be  about 
he  gave  the  notice.  Niagara  Fire  Ins.  Co.  v. 
Scammon,  100  111.  644,  648. 

A  requirement  in  a  life  policy  of  imme- 
diate notice  of  the  cause  of  death  was  satis- 
fied by  notice  not  given  until  two  weeks  aft- 
er the  death  of  Insured,  and  after  an  autopsy 
had  been  made  and  the  body  interred;  the 
cause  of  the  death  not  being  known  until 
after  the  autopsy.  Swing  v.  Commercial 
Travelers'  Wut.  Ace.  Ass'n  of  America,  66  N. 
Y.  Supp.  1056,  55  App.  Dlv.  241. 

The  policy  issued  by  a  casualty  company 
to  a  person  engaged  in  the  business  of  trans- 
porting merchandise  in  the  city  of  Boston,  to 
Indemnify  him  against  liability  for  injuries 
resulting  from  accidents  caused  by  the  horses 
and  vehicles  used  by  him  in  such  business, 
provided  that  •*upon  the  occurrence  of  the 
accident,  and  also  ui)on  receiving  informa- 
tion of  the  claim  on  account  of  the  accident, 
he  should  give  the  company  notice  In  writ- 
ing of  such  accident  or  claim.  An  accident 
occurred  on  October  22d.  On  November  5th 
the  Insured  received  a  letter  stating  that  the 
claim  against  him  had  been  placed  in  the 
writer's  hands,  and  on  the  next  day  he  called 
upon  the  writer  to  ascertain  what  the  claim 
waSt  but  did  not  find  him,  and  did  not  learn 


until  a  few  days  later  that  the  claimant  bad 
been  run  over  by  one  of  insured's  drivers, 
when  he  immediately  ascertained  the  cir- 
cumstances, and  on  November  9th  notified 
the  casualty  company.  The  court  said:  "The 
construction  of  the  policy  adopted  at  the  tri- 
al was  that,  to  comply  with  its  requirements, 
the  plaintiff  was  bound  to  exercise  ordinary 
diligence  and  care  in  adopting  such  measures 
as  would  lead  to  knowledge  on  his  part  of 
the  occurrence  of  accidents,  and  of  claims 
for  damages,  by  proper  Instructions  to  his 
employes  and  otherwise,  and  that  he  must 
give  notice  upon  his  earliest  receipt  of  knowl- 
edge of  the  accident,  or  on  information  that  a 
claim  for  damages  was  made,  and  that,  if  he 
did  not  know  of  the  accident  when  it  hap- 
pened, he  would  not  be  required  to  give  no- 
tice of  its  occurrence  until  immediately  after 
he  received  Information  of  it  This  is  a  rea- 
sonable construction,  having  regard  to  the 
situation  of  the  parties  and  the  nature  of  the 
contract."  Mandell  v.  Fidelity  &  Casualty 
Co.,  49  N.  B.  110,  111,  170  Mass.  173,  64  Am, 
St  Rep.  291. 

Same— One  to  two  montlis* 

A  clause  in  a  fire  policy  requiring  an  Im- 
mediate notice  of  loss  was  held  to  be  satis- 
fied, in  view  of  the  great  derangement  in  all 
kinds  of  business,  by  a  notice  given  Novem- 
ber 13,  1871,  of  a  loss  in  the  great  Chicago 
fire  of  October  9,  1871.  Knickerbocker  Ins. 
Co.  V.  McCinnis,  87  111.  70. 

An  insurance  policy  requiring  immedi- 
ate notice  of  an  accident,  means  a  notice 
within  a  reasonable  time,  but  does  not  include 
a  notice  given  a  month  after  the  accident, 
where  the  only  excuse  for  not  giving  it  sooner 
Is  that,  because  of  a  strike  of  the  employes 
of  the  Insured  (a  corporatlOD),  its  manager 
was  so  occupied  as  to  forget  to  give  the  no- 
tice sooner.  Smith  &  Dove  Mfg.  Co.  v.  Trav- 
elers' Ins.  Co.,  50  N.  B.  516,  171  Mass.  857. 

A  notice  given  by  a  beneficiary  of  a  pol- 
icy requiring  immediate  written  notice  of  the 
injury,  29  days  after  she  learned  of.  the  acci- 
dent causing  Insured's  death,  was  held  not  a 
sufficient  compliance  with  the  policy.  Foster 
V.  Fidelity  &  Casualty  Co..  75  N.  W.  69,  70,  99 
Wis.  447,  40  L.  R.  A.  833  (citing  Kentzler  r. 
American  Mut  Ace.  Ass'n,  88  Wis.  589,  596, 
60  N.  W.  1002,  43  Am.  St  Rep.  934). 

Where  the  eye  of  insured  was  injured  on 
September  4th,  but  the  injury  was  not  con- 
sidered dangerous  until  some  days  after,  it 
was  held,  under  all  the  facts  and  circumstan- 
ces, that  it  was  not  erroneous  to  refuse  to 
charge  that  the  giving  of  the  notice  on  Octo- 
ber 1st  was  not  a  compliance  with  the  terms 
of  tbe  policy,  requiring  an  immediate  notice 
of  the  injury.  People's  Mut  Ace.  Ass'n  v. 
Smith,  17  Atl.  605,  606,  126  Pa.  317,  24  Wkly. 
Notes  Gas.  33,  35,  12  Am.  St  Rep.  870. 

The  word  "immediate,"  in  an  insurance 
policy  requiring  proof  of  loss  to  be  made 
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immediately^  means  within  a  reasonable 
time,  considering  the  circnmstances  of  each 
case;  and  the  question  whether  a  delay  of 
53  days  in  giving  such  notice  after  a  loss  un- 
der a  fire  policy  la  within  a  reasonable  time 
is  for  the  Jury,  where  It  appears  that  the  pol- 
icy was  in  the  safe  of  the  insured,  the  con- 
tents of  which  when  opened,  six  days  after 
the  fire,  were  placed  in  the  vault  of  the  build- 
ing where  plaintiff  had  his  office,  and  where 
the  latter  testifies  that  he  searched  among 
the  papers  for  policies  of  insurance,  but 
failed  to  find  any,  but  afterwards,  by  chance, 
found  the  policy,  which  had  slipped  between 
the  framework  of  the  pigeonholes  and  the 
wall  of  the  vault,  whereupon  notice  was  giv- 
en, and  that  he  could  procure  no  information 
from  the  insurance  agents  through  whom  his 
assignor  procured  his  insurance,  or  from  his 
assignor,  who  was  dead  at  the  time  of  the  tri- 
al. Solomon  v.  Continental  Fire  Ins.  Co.,  32 
N.  Y.  Supp.  759,  762,  11  Misc.  Rep.  513;  Id., 
50  N.  Y.  Supp.  022,  923,  28  App.  Div.  213. 

A  policy  of  accident  insurance  which  re- 
quired that  Immediate  notice  of  accidents 
should  be  given  to  the  insurance  company 
means  within  a  reasonable  time  after  the  ac- 
cident, considering  all  the  facts  and  circum- 
stances of  the  case.  Thus  a  notice  given  on 
October  1st  of  a  claim  for  the  loss  of  an  eye, 
resulting  from  an  accident  which  occurred 
September  1st,  was  held  in  time,  where  it  ap- 
peared that,  at  the  time  of  the  accident,  plain- 
tiff did  not  regard  it  as  dangerous,  and  did 
not  become  convinced  that  he  would  lose  his 
eyesight  until  some  time  after  sending  such 
notice.  People's  Ace.  Ins.  Co.  v.  Smith,  17 
Atl.  605,  606, 126  Pa.  317, 12  Am.  St  Bep.  870. 

Where  a  loss  occurred  on  the  8th  or  9th 
of  October,  and  notice  and  proof  of  loss  were 
given  on  November  13th  following,  but  the 
office  of  the  insurance  company  was  also  de- 
stroyed, so  that  assured  did  not  know  where 
to  find  its  officers,  and  the  conflagration  was 
so  general  as  to  suspend  all  business  trans- 
actions, and  the  insured  held  many  other  pol- 
icies under  which  he  sustained  losses,  it  was 
held  that  the  court  could  not  say  that  the  de- 
lay, under  the  circumstances,  was  unreason- 
able. Knickerbocker  Ins.  Co.  y.  Gould,  80 
111.  388,  391. 

Notice  was  held  to  have  been  given  Im- 
mediately, within  the  meaning  of  an  accident 
policy,  of  a  death  by  drowning  occurring  on 
February  26th,  by  a  notice  given  on  or  after 
April  20, 1896;  the  body  of  deceased  not  hav- 
ing been  found  until  15  days  after  his  death, 
aiid  the  beneficiary  having  no  notice  of  the 
existence  of  the  policy  till  April  20th.  Kon- 
rad  V.  Union  Casualty  &  Surety  Co.,  21  South. 
721,  722,  49  La.  Ann.  636. 

Failure  to  give  notice  of  loss  for  nearly 
60  days  after  the  fire  constituted,  as  a  mat- 
ter of  law,  a  breach  of  a  condition  requiring 
the  giving  of  immediate  notice.    Ermentrout 


V.  Girard  Fire  &  Marine  Ins.  Co.,  65  N.  W. 
635,  636,  63  Minn.  305,  80  L.  B.  A.  340,  66  Am. 
St  Rep.  481. 

Same— Four  or  more  uoatlis. 

A  policy  of  insurance  requiring  a  notice 
of  loss  to  be  given  immediately  requires 
the  exercise  of  reasonable  diligence,  where 
it  could  be  measured  by  the  ability  to  make 
the  necessary  proof  at  any  given  time;  and 
where  such  proof  was  not  made  until  over 
four  months  after  fire,  and  there  was  nothing 
in  the  pleadings  to  show  that  it  could  have 
been  made  sooner,  It  was  held  that  the  ques- 
tion of  reasonable  time  was  for  the  jury. 
If  insured  could  by  the  exercise  of  reasona- 
ble diligence  have  made  proof  prior  to  such 
date,  and  such  fact  had  been  admitted  by  the 
pleadings,  the  court  could,  as  a  matter  of 
law,  have  said  that  the  proof  of  loss  had  not 
been  made  immediately.  Carey  v.  Farm- 
ers' Ins.  Co.,  40  Pac.  91,  92,  27  Or.  146. 

"Immediately,"  as  used  In  a  contract  of 
insurance  requiring  notice  of  loss  to  be  given 
immediately,  has  been  held  by  the  great 
weight  of  authority  to  mean  that  due  dili- 
gence and  reasonable  effort  on  the  part  of 
the  Insured  must  be  exercised.  Thus  a  pro- 
vision in  an  accident  policy  requiring  the 
giving  of  Immediate  notice  of  an  accident 
is  suffidentiy  complied  with  by  giving  notice 
over  four  months  after  the  happening  of  the 
accident,  where  the  insured  was  so  mentally 
deranged  and  Injured  by  the  accident  that 
he  was  wholly  unable  to  attend  to  or  trans- 
act any  kind  of  business,  or  give  any  direc- 
tions in  reference  thereto,  and  neither  his 
wife  nor  any  of  his  family  knew  of  the  ex- 
istence of  the  policy  until  it  was  discovered, 
immediately  before  the  notice  was  given. 
Woodmen's  Ace.  Ass'n  v.  Pratt,  87  N.  W. 
546,  549,  62  Neb. '673,  55  L.  B.  A.  291,  89 
Am.  St  Rep.  777. 

Where  insured,  a  tugboat  engineer,  dis- 
appeared on  November  9th,  and  his  body  was 
found  in  the  water,  near  the  tugboat,  on 
the  succeeding  April  19th  a  notice  of  death 
fumisbed  on  the  following  May  26th  was  a 
reasonable  compliance  with  the  terms  of 
the  policy,  requiring  immediate  notice  of 
death.  Kentzler  v.  American  Mut  Ace. 
Ass'n,  60  N.  W.  1002,  1004,  88  Wis.  689, 
43  Am.  St  Rep.  934. 

Where  manufacturers  holding  an  employ- 
ers' indemnity  policy  made  an  assignment, 
and  on  November  17th  the  assignee  first 
received  notice  of  an  accident  which  occur- 
red on  July  13th,  before  the  assignment, 
and  that  the  employ^  injured  claimed  dam- 
ages  therefor,  and  forthwith  notified  the  in- 
surance company,  the  court  held  that  the 
question  as  to  whether  the  notice  was  in 
time  should  have  been  submitted  to  the 
Jury.  Crane  v.  Standard  Life  A  Ace.  Ins. 
Co.,  6  Ohio  Dec.  118»  122. 
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Fkiiliire  to  give  notice  of  loss  In  five 
motitliB  ayoids  a  policy  providing  that  **ia 
case  of  loss  the  assured  shall  giye  imme- 
diate notice  thereof  to  the  company."  Shep> 
wood  y.  Agrlcultoral  Ins.  CSa  (N.  Y.)  10  Hun, 
593,  695. 

Of  yaeaacj  of  pTopertj. 

An  insurance  policy  proyidlng  that  Im- 
mediate notice  of  the  property  insured  be- 
coming vacant  shonld  be  given  to  the  in- 
surance company  means  a  reasonable  time, 
and  does  not  imply  that  the  policy  shall  be 
void  immediately  upon  the  house  becoming 
vacant  East  Texas  Fire  Ins.  Ck>.  v.  Kemp- 
ner,  34  S.  W.  393,  898^  12  Tex.  Civ.  App. 
533  (citing  Strunk  v.  Fireman's  Ins.  Co.,  28 
Aa  779,  160  Pa.  345,  40  Am.  St  Bep.  721). 

IMMEDIATE  PARTIES. 

In  the  statement  of  the  rule  that  a 
sale  made  on  default  in  a  deed  of  trust  is 
invalid  as  between  the  immediate  parties, 
if  made  by  the  trustee's  agent  in  the  absence 
of  the  trustee,  "Immediate  parties"  means 
the  owners  of  the  equity  of  redemption  of  the 
security  and  the  purchaser  at  the  sale. 
Grover  v.  Hale,  107  IlL  638,  639,  642. 

IMMEDIATE  PAYMENT. 

In  construing  a  contract  for  the  sale  of 
land,  in  the  absence  of  special  words  or 
circumstances  indicating  a  different  intent, 
a  stipulation  for  ^'immediate  payment"  or 
''p&yment  down"  will  be  held  to  mean  pay- 
ment at  the  time  when  the  deed  is  made  out 
and  executed.  Bruner  v.  Wheaton,  46  Mo. 
363,  367. 

IMMEDIATE  PUHSUIT. 

The  words  "immediate  pursuit,"  as  used 
in  Laws  1851,  p.  226,  ft  137,  providing  that  a 
private  person  may  arrest  one  who  has  com- 
mitted a  felony,  without  a  warrant,  pro- 
vided such  arrest  be  made  on  an  immediate 
pursuit  after  the  commission  of  the  offense^ 
mean  fresh  pursuit  The  word  "immediate" 
is  a  word  of  relation,  and,  as  a  measure  of 
time,  is  itself  governed  in  degree  by  the 
offense  and  circumstances  to  which  it  stands 
in  a  qualifying  connection.  People  t.  Pool, 
27  Cal.  572,  579. 

IMMEDIATE  BESUIiT. 

"Immediate  result,*'  as  used  In  the  state- 
ment that  the  diseased  mental  condition  of 
accused  in  a  prosecution  for  murder  was 
the  direct  and  immediate  result  of  voluntary 
drunkenness,  means  that  such  mental  condi- 
tion arose  during  a  condition  of  drunken- 
ness, and  pending  a  single,  continuous,  vol- 
untary, drunken  debauch,  which,  at  its  origin, 
started  with  the  accused  in  a  condition  of 


sanity.    State  t.  Haab,  29  South.  725,  729, 
105  La.  230. 

IMBCEDIATE  BIOHT  OF  POSSESSIOIT. 


Comp.  Laws,  {  2592,  defining  an  estate 
in  possession  as  one  to  which  the  owner  b&s 
the  immediate  right  of  possession,  "does  not 
mean  the  absolute  right  of  possession  as 
against  all  possible  rights  or  powers  giv^ 
for  special  purposes,  and  which  have  not 
been,  but  may  or  may  not  be,  exercised  or 
required  for  the  accomplishment  of  such  spe- 
cial purposes."  Campau  t.  Oampau»  19 
Mich.  116,  123. 

IMMEDIATE  VICINITY. 

A  reservation  in  a  deed  of  the  right  to 
build  a  dam  across  a  river  at  any  point 
against  the  land,  and  also  reserving  a  piece 
of  land  fronting  on  the  river  in  the  imme- 
diate vidnity  of  one  end  of  the  dam,  did 
not  exclude  the  greatest  degree  of  proximity, 
and  the  end  of  the  dam  might  adjoin  the 
measured  land  or  stand  upon  it  Smith  ▼. 
Furbish,  44  Atl.  398,  406,  68  N.  BL  123,  47 
L.  B.  A.  226. 

The  term  ''immediate  vicinity,'*  as  need 
in  the  article  relating  to  offenses  against 
the  lives  and  persons  of  individuals,  shall 
be  construed  and  held  to  mean  a  distance  not 
exceeding  200  yarda.  Rev.  St  Mo.  1899,  | 
1866. 

IMMEDIATE  VTEW  AHD  FBESElf OE« 

The  refusal  of  a  prisoner  to  give  testi- 
mony in  answer  to  a  question  made  In  the 
face  of  the  court  is  a  contempt  committed 
in  the  Immediate  view  and  presence  of  the 
court,  authorizing  It  to  act  without  further 
evidence.    People  v.  Kelly,  24  N.  T.  74,  80. 

"Immediate  view  and  presence,**  as  used 
in  How.  St  S  7234,  subd.  1,  providing  that 
every  court  of  record  shall  have  power  to 
punish  as  for  criminal  contempt  persons 
guilty  of  contemptuous,  etc.,  behavior  com- 
mitted during  its  sitting.  In  Its  'Inmnediate 
view  and  presence,'*  are  words  of  limitation, 
and  exclude  the  idea  of  constructive  presence. 
The  immediate  view  and  presence,  within 
the  meaning  of  the  statute,  does  not  extend 
beyond  the  range  of  vision  of  the  judge, 
and  the  term  applies  only  to  such  contempts 
as  are  committed  in  the  face  of  the  court 
The  act  of  an  attorney  In  Indorsing  on  the 
back  of  a  check  given  in  payment  of  a  line 
imposed  for  a  previous  contempt  that  It  was 
illegal  and  unjust,  which  indorsement  the 
Judge  subsequently  saw,  was  not  committed 
within  the  immediate  view  and  presence  of 
the  court,  within  the  meaning  of  the  stat- 
ute. In  re  Wood,  45  N.  W.  1113,  1115,  82 
Mich.  75. 
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IMMEDIATSL7* 

The  nse  of  the  word  "Immediately,** 
in  an  authority  to  an  agent  to  sell  land  at  a 
certain  price  In  case  It  can  be  sold  imme- 
diately, does  not  authorize  a  sale  by  an  agent 
after  he  had  written  his  principal  for  per- 
mission to  sell  for  considerable  less  or  to 
let  the  matter  drop;  the  principal  refusing 
to  sell  at  a  lower  price.  Matthews  y.  Sowle^ 
U  N.  W.  857,  858,  12  Neb.  89a 

The  use  of  the  word  "immediately**  in 
an  instruction  in  an  action  for  damages 
received  in  a  collision,  in  which  plaintiff 
charged  defendant  with  negligently  driying 
his  carriage  on  a  dty  street,  so  that  it 
collided  with  plaintlfTs  buggy,  that  if  de- 
fendant's driver  was  exercising  due  care 
immediately  before  the  time  of  the  collision. 
It  would  be  classed,  under  the  law,  as  an 
unavoUlable  accident,  might  permit  the  Jury 
to  assume  that  the  negligence  of  defendant's 
driver  just  previous  to  the  collision  was 
eliminated.  The  word  "inunediately**  im^ 
plied  that  there  was  no  appreciable  interval 
of  time  between  the  cause  and  the  act 
Webster,  in  tliis  sense,  defines  the  word  as 
meaning  instantly;  without  interval  of  time. 
The  Jury  would  doubtless  take  the  words 
"immediately  before**  as  "Just  before,*'  and 
as  excluding  from  their  consideration  acts  of 
the  driver  on  the  way  to  the  crossing  where 
the  collision  occurred,  before  the  collision 
was  imminent  McGlee  v.  West  (Tex.)  57  8. 
W.  928,  929. 

The  ordinary  Import  of  the  word  "imme- 
diately** Is  directly,  or  without  any  interven* 
Ing  time  or  space;  and  such  is  its  meaning 
in  Laws  1896,  c  747,  {  147,  giving  a  common 
council  power  to  construct  sewers  and  de- 
termine the  proportions  to  be  paid  by  special 
assessment  against  property  immediately 
benefited  thereby.  People  v.  Ck)mmon  Ck>un- 
dl  of  City  of  Kingston,  65  N.  Y.  Supp.  590, 
591,   53    App.    Div.   58. 

As  soon  AS  praetioable. 

"Immediately,"  as  used  in  a  statute  re- 
quiring the  Secretary  of  State,  immediately 
after  any  general  law  shall  be  deposited  with 
him,  to  furnish  a  copy  thereof  to  the  public 
printer,  who  shall  immediately  publish  the 
same^  etc,  shoulil  not  receive  a  strict  literal 
construction.  It  would  be  a  physical  impossi- 
bility to  publish  laws  in  a  newspaper  imme- 
diately after  copies  thereof  were  handed 
down.  The  word  '*immedlately"  means  as 
soon  as  practicable — ^as  soon  as  the  business 
of  the  ofiAce  would  permit — but  the  publica- 
tion of  a  law  several  months  after  its  pas- 
sage, and  after  the  time  for  the  publication 
of  tlM^  law  in  the  bound  volume  of  laws 
has  expired,  is  not  a  compliance  with  the 
statute.    State  v.  Lean,  9  Wis.  279,  800. 

"Immediately,**  as  used  in  1  Rev.  Laws, 
p.  450^  I  23,  which  provides  that  an  order 


Shan,  immediately  after  the  making  thereot 
be  published  for  four  weeks  successively  in 
two  or  more  papers,  etc^  will  be  construed 
to  mean  "as  soon  as  conveniently  may  be." 
Thus  a  publication  on  the  27th  day  of  the 
month  of  an  order  made  on  the  6th  day  was 
held  to  be  a  sufllcient  compliance  with  the 
statute.  Sheldon  v.  Wright  (N.  Y.)  7  Barb. 
89,  46. 

As  f  ortliwitli  or  lasta&tly, 

"Immediately"  means  on  the  moment; 
directly;  quickly;  at  once;  instanter.  State 
V.  Yarborough,  18  Pac.  474,  478,  89  Kan. 
581. 

"Immediately**  is  defined  to  be  instantly; 
at  the  present  time;  without  delay;  without 
intervention  of  any  other  event  Shovft  v. 
Dow,  18  Mass.  529,  588;  Bldridge  v.  Knight 
93  N.  W.  860,  862.  11  N.  D.  552;  National 
Surety  Oo.  v.  Long,  126  Fed.  887,  890,  60 
O.  a  A.  623. 

The  legal  signification  of  the  word  "im- 
mediately" is  much  the  same  as  that  of 
"forthwith.*'  Gates  v,  Knosby,  77  N.  W.  863, 
864,  107  Iowa,  239  (citing  Davis  v.  Simma, 
14  Iowa,  154,  81  Am.  Dec.  462). 

In  an  agreement  between  a  husband  and 
wife,  on  separation,  that  he  will  deliver  up 
possession  of  the  residence  premises  to  her 
Immediately  upon  the  execution  by  her  to 
him  of  certain  notes,  "inunediately"  should 
be  construed  as  meaning  instantly;  without 
any  intervention  of  time;  directly;  with- 
out any  diversion  of  attention;  and  It  should 
not  be  construed  in  this  connection  to  bo 
synonymous  with  ''practicably/*  Streeter  v. 
Streeter,  48  IlL  155, 165. 

The  word  "immediate,**  which  is  defined 
by  Bouvier  as  implying,  strictly,  not  de- 
ferred by  any  lapse  of  time,  but  as  usually 
employed,  meaning,  rather,  within  a  rea- 
sonable time,  having  due  regard  to  the  na- 
ture and  circumstances  of  the  case,  is  no 
stronger  than  the  word  "forthwith,"  or  the 
expression  "as  soon  as  posslbla**  Fidelity 
&  Deposit  Ck).  of  Maryland  v.  Courtney  (U. 
S.)  103  Fed.  599,  607,  43  G.  a  A.  331. 

"Immediately,**  as  used  in  Code  Prac. 
art.  63,  providing  that  when  hypothecated 
proper^  is  in  the  hands  of  the  debtor,  and 
when  the  creditor,  besides  his  hypothecated 
right  has  against  his  debtor  a  title  importing 
a  confession  of  Judgment  he  shall  be  enti- 
tled to  have  the  hypothecated  property  seized 
Immediately  and  sold  for  the  payment  of 
the  debt  means  instantly;  without  delay; 
at  any  time,  whether  within  or  without  term. 
Folger  V.  Boos,  4  South.  457,  468,  40  La. 
Ann.  602. 

"Immediately,**  is  a  relative  term,  and 
has  relation  to  the  course  of  business  with 
reference  to  which  it  is  used.  As  used  in 
Code  1880,  |  527,  declaring  that  if  a  pur- 
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chaser  at  a  tax  sale  shall  not  immediately 
pay,  the  collector  shall  offer  the  land  again, 
the  term  is  directory,  and  not  mandatory, 
and  does  not  require  the  payment  of  the  bid 
on  the  Instant  Judah  v.  Brothers,  17  South. 
752,  754,  72  Miss.  616,  83  L.  B.  A.  481. 

''Immediately"  means  without  the  inter- 
vention of  any  other  cause  or  event;  in- 
stantly; etc.;  and  an  allegation  in  a  bill  to 
redeem  from  an  execution  sale  that  the  pur- 
chaser "immediately  thereafter,  with  the  con- 
sent of  your  orator,  took  possession  of  the 
lands  aforesaid,"  Is  equivalent  to  an  allega- 
tion "that  Instantly  after  the  sale,  without 
the  intervention  of  any  other  cause  or  event; 
with  the  consent  of  the  debtor,  the  purchaser 
took  possession  of  the  lands."  Bondurant 
V.  Sibley's  Heirs,  29  Ala.  570,  671. 

In  the  case  of  Bex  v.  Francis,  Hardw. 
Gas.  Temp.  114,  Lord  Hardwicke  says:  '*It 
was  said  that  the  woi-d  'immediately'  ex- 
cludes all  intermediate  time  and  action,  but 
It  will  appear  that  it  has  not  necessarily  so 
strict  a  signification.  Stephens,  in  his  The- 
saurus, expounds  the  word  'immediately,' 
♦Cito  et  celeriter';  so  Cooper's  Dictionary  ren- 
ders, in  English,  'immediately,'  'Forthwith; 
by  and  by';  and  Minshew  gives  it  as  various 
meanings,  and  refers  it  to  the  word  'pres- 
ently.' "  Thompson  v.  Gibson,  8  Mees.  &  W. 
281,  287. 

"Immediately"  is  a  relative  term.  Strict- 
ly defined,  it  means  not  separated  by  an  in- 
terval of  time;  present;  instant  But  when 
used  in  Laws  1882,  c.  410,  ft  916,  requiring 
the  city  comptroller  to  give  public  notice  by 
advertisements  immediately  after  the  con- 
firmation of  any  assessment  for  a  local  im- 
provement, such  was  not  the  meaning  in- 
tended to  be  given  to  the  word,  as  it  would 
be  an  impossibility  to  publish  such  a  notice 
instantly  or  without  the  intervention  of  time. 
People  V.  McFadden,  77  N.  Y.  Supp.  605, 
607,  74  App.  Dlv.  24& 

Am  Indeflnite  word* 

"Immediately,"  as  used  in  an  indictment 
for  murder,  charging  that  of  the  mortal 
wounds  the  said  A.  did  immediately  languish, 
and  languishing  did  die,  does  not  show  when 
and  how  long  after  the  wounding  the  death 
occurred.    State  v.  Sides,  64  Mo.  683,  685. 

As  next  In  order. 

"Immediately"  denotes  closeness  of  con- 
nection or  being  next  in  order.  Missouri, 
K.  &  T.  By.  Co.  V.  Lyons  (Tex.)  53  S.  W.  96, 
07. 

"Immediately,"  as  used  in  Code  Ala.  ft 
246,  providing  that  it  is  the  duty  of  all  in- 
spectors of  elections  in  the  election  pre- 
cincts "immediately"  on  the  closing  of  the 
polls  to  count  out  the  votes  so  polled,  is  "to 
receive  a  reasonable  construction,  and  does 


not  mean  that  on  the  Instant  or  moment  of 
time  when  the  polls  are  closed  the  counting 
shall  begin,  because  that  would  be  impossi- 
ble and  impracticable.  It  clearly  does  mean 
that  there  Is  to  be  no  unnecessary  delay; 
that,  on  the  closing  of  the  polls,  the  next 
thing  to  be  done  is  to  count  the  votes.  It 
means  that  no  other  business  shall  intervene 
to  occupy  and  detract  the  attention  of  the 
officers  in  charge  until  the  matter  in  hand 
shall  be  consummated.  This  view  of  the 
matter  rests  on  reason  as  well  as  the  letter 
of  the  law."  United  States  v.  Baldridge  (U. 
S.)  11  Fed.  552,  55& 

As  promptly. 

"Immediately,"  as  used  in  a  letter  relat- 
ing to  the  purchase  of  land,  and  stating  that 
the  purchaser  would  pay  down  a  certain 
amount  immediately,  only  means  that  the 
payment  would  be  prompt,  and  is  in  contra- 
distinction to  a  credit  payment  Fitzhugh  v. 
Jones  (Va.)  6  Munf.  83,  86. 

As  witl&ln  reasonable  time. 

The  term  "immediately,"  when  used  in- 
speaking  of  an  act  required  to  be  immediate 
ly  performed,  is  stronger  than  the  expression 
"within  a  reasonable  time";  yet  many  circum- 
stances might  arise  where  an  act  to  be  done- 
within  a  reasonable  time  must  be  done  im- 
mediately. Hexamer  v.  Sonthal,  10  Atl.  2S1, 
49  N.  J.  Law  (2  Vroom)  682  (citing  Reg.  v. 
Justices  of  Berkshire,  4  Q.  B.  Dlv.  469). 

The  woird  "immediately"  ordinarily  sig- 
nifies without  interval  of  time,  but  where - 
used  in  a  statute  requiring  railroad  com- 
panies to  place  in  each  passenger  depot 
where  there  is  a  telegraph  office  a  black- 
board, and  note  thereon  a  certain  time  before- 
the  time  for  arrival  of  each  train  the  fact 
as  to  whether  such  train  is  on  time,  etc., 
and  providing  that  such  act  shall  take  effec^ 
immediately  after  the  passage  of  the  act, 
will  be  construed  to  mean  immediately  after - 
the  companies  have  had  a  reasonable  time 
after  the  passage  of  the  act  before  it  took 
effect  in  which  to  prepare  for  compliance 
therewith,  and  therefore,  when  such  act  is 
passed  on  the  9th  of  March,  and  is  not  to  go- 
into  effect  until  May  10th,  there  is  reasona- 
ble time  given  after  the  passage  of  the  act 
for  the  companies  to  prepare  for  a  compli- 
ance therewith.  Pennsylvania  C!o.  ▼.  State.. 
41  N.  B.    937,  939,  142  IndL  428. 

The  word  ''immediately,"  in  a  contract 
requiring  plaintiff  to  bring  suit  immediately 
on  certain  notes  received  thereunder,  was 
construed  to  mean  within  a  reasonable  time, 
or  as  soon  as  suit  could  conveniently  be 
brought,  and  not  as  showing  the  intent  that 
if  suit  was  not  brought,  the  instant  the  con- 
tract was  executed  the  defendant  should  be 
discharged  from  the  judgment  of  the  note  to- 
that  extent    Or,  if  the  defendant  was  not . 
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discharged  by  the  failure  to  bring  the  salt 
instantly,  he  was  not  discharged  by  the  fail- 
ure to  do  80  at  any  particular  point  of  time 
thereafter.  This  being  true,  It  necessarily  fol- 
lows that  the  defendant  Is  not  discharged  at 
aU  unless  he  has  been  admitted,  and  the  bur- 
den is  on  him  in  an  action  on  plalntUTs  note 
to  show  damages  by  reason  of  plaintiff's 
failure  to  sue  on  the  first  note.  First  Nat 
Bank  T.  Haug,  8  N.  W.  627,  029,  62  Iowa, 
638. 

A  will  directing  the  testamentary  trus- 
tee to  immediately  pay  over,  transfer,  and 
conyey  the  estate  to  certain  beneficiaries 
on  the  happening  of  a  certain  event,  means 
within  a  reasonable  time,  or  as  soon  as  may 
be,  after  the  happening  of  that  erent  Rhode 
Island  Hospital  Trust  Ck>.  y.  Harris,  87  Atl. 
701,  702,  20  E.  I.  160. 

"Immediately,"  as  used  in  an  Insurance 
policy  proTidlng  that  the  loss  shall  be  paid 
immediately  after  due  notice  and  satisfactory 
proof  of  the  same,  means  a  reasonable  time 
under  the  circumstances.  Oashau  v.  North- 
western Nat  Ins.  Co.  (U.  8.)  <S  Fed.  Gas.  270, 
271. 

In  a  contract  for  shipment  of  potatoes, 
the  statement  **will  fill  your  order  Imme- 
diately," implied  readiness  to  ship,  and  did 
not  mean  shipment  within  a  reasonable  time 
Woods  v.  Miller,  7  N.  W.  481,  485.  66  Iowa, 
168,  89  Am.  Bep.  170. 

"Immediately,"  within  the  meaning  of 
a  building  contractor's  bond,  providing  that 
notice  should  be  given  immediately  to  the 
surety  of  any  acts  involving  its  liability, 
should  be  construed  as  meaning  within  a  rea- 
sonable time.  Fidelity  &.  Deposit  Co.  v. 
Robertson,  84  South.  933,  944,  136  Ala.  879. 

The  word  "immediately,"  as  used  in  a 
statute  requiring  the  school  board  to  make 
provision  for  the  furnishing  of  text-books 
immediately  after  having  selected  a  teacher 
and  provided  for  the  opening  of  school,  is 
construed  not  to  mean  Instantly — ^without 
any  interval  of  time — ^but  within  a  reasona- 
ble time.  Maloney  ▼.  Rogers  (Pa.)  6  Kuip, 
289,291. 

Where  a  contract  provides  that  the  work 
shall  commence  "immediately  on  the  sign- 
ing of  this  agreement,"  the  word  "immediate- 
ly" must  be  construed  as  such  convenient 
time  as  is  reasonably  requisite  to  do  the 
thing,  for  the  word  has  a  relative  meaning, 
and  will  imply  a  longer  or  shorter  period, 
according  to  the  nature  of  the  thing  done. 
Ephrata  Water  Co.  v.  Borough  of  Ephrata, 
20  Pa.  Super.  Ct  149,  164. 

The  word  "Immediately"  means  such 
convenient  time  as  is  reasonably  requisite 
for  doing  a  thing;  as  the  word  is  used  in 
Rev.  St  1889,  §  1666,  permitting  a  person 
convicted  before  a  Justice  of  the  peace  for 
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any  misdemeanor,  etc.,  to  appeal  to  the  cir- 
cuit court  if  he  shall,  "Immediately  after 
Judgment  is  rendered,  file  an  affidavit"  stat- 
ing that  he  is  aggrieved  by  the  verdict,  etc. 
City  of  De  Soto  y.  Mnrdel,  68  Mo.  App.  67, 
60. 

As  A  relatlTO  term  determined  by  use. 

"Immediately,"  as  used  in  an  order  for 
goods  to  be  shipped  immediately,  undoubt- 
edly has  a  relative  meaning,  and  must  be 
read  In  the  light  of  surrounding  circum- 
stances. It  being  understood  that  the  goods 
were  ordered  for  use  on  Memorial  Day,  and 
were  not  shipped  until  May  18th,  18  days 
after  the  receipt  of  the  order,  so  that  they 
did  not  reach  the  purchaser  until  after  Memo- 
rial Day,  they  were  not  shipped  immediate- 
ly, within  the  meaning  of  the  order.  Bhoades 
v.  Cotton,  88  Atl.  867,  368,  90  Me.  468. 

"Immediately"  Is  a  term  of  relative  sig- 
nification, and  never  designates  an  exact 
portion  of  time,  and  Is  used  with  more  or 
less  latitude  by  universal  consent,  according 
to  the  subject  to  which  it  is  applied.  As 
used  In  a  deposition  by  a  county  Judge,  relat- 
ing to  the  approval  of  a  bond,  that  'it 
struck  him  the  same  day  It  was  signed.  Im- 
mediately after  signing,"  that  objectlonB  had 
been  raised  to  such  a  bond,  it  means  that 
the  bond  had  been  filed  before  his  doubts 
originated.  McLure  v  Colclough,  17  Ala. 
89,  10'>. 

As  then  and  there* 

An  Indictment  for  murder,  stating  that 
deceased  did  immediately  die,  should  not  be 
construed  as  synonymous  with  the  allegation 
that  he  then  and  there  died.  State  v.  Rea- 
key,  1  Mo.  App.  8,  6. 

Text-writers  attempt  to  distinguish  be- 
tween "immediately"  and  the  greater  pre- 
cision requisite  when  time  is  an  element  of 
the  offense.  "Then  and  there,"  referring  to 
the  commission  of  an  offense,  cannot  be  sub- 
stituted by  such  a  word  as  'immediately." 
State  v.  Hlnton,  22  South.  617,  618,  49  La. 
Ann.  1364. 

As  word  of  time  not  eausatloa. 

"Immediately,"  as  used  In  an  accident 
Insurance  policy  Insuring  one  against  loss 
of  time  resulting  from  bodily  injuries  ef- 
fected through  external,  violent  and  acci- 
dental means,  which  should.  Independently 
of  all  other  causes,  immediately,  wholly,  and 
continuously  disable  him  from  transacting 
any  and  every  kind  of  business  pertaining  to 
his  occupation,  does  not  mean  immediately 
In  point  of  causation,  but  immediately  in 
point  of  time.  "The  word  Immediately'  has 
two  distinct  slgniflcatlon»— one  of  time,  and 
the  other  of  cause  and  effect  In  the  former 
sense,  It  is  synonymous  with  'instantly, 
quickly,  and  presently*;    In  the  latter,  with 
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'approximately,'  as  opposed  to  Immediately.* 
The  word  'immediately,*  as  a  word  of  time, 
does  not  express  the  same  thing  as  the  words 
'reasonable  time,'  though,  when  referring  to 
something  to  be  done  yoluntarily  by  human 
agency,  It  may  mean  within  a  reasonable 
time  or  as  soon  as  practicable;  but,  being 
used  with  reference  to  a  consequence  re- 
sulting from  a  physical  cause,  Independently 
of  the  will  or  control  of  the  Insured,  it  can- 
not, when  manifestly  used  as  a  word  of 
time,  have  the  meaning  of  'within  a  reasona- 
ble time'  or  'as  soon  as  practicable.'  It  does 
not  mean  precisely  the  same  thing  as  'in- 
stantly' or  'momentarily,'  but  it  necessarily 
implies  that  the  injury  must  be  such  that 
the  insured  cannot  proceed  regularly  and  in 
due  course  with  his  occupation;  that  he  can- 
not go  on  with  his  work  or  business  as  if  he 
had  recelTed  no  injury,  and  then,  upon  be- 
coming worse,  cease  the  transaction  of  his 
business  or  labor,  and  hold  the  company  re- 
sponsible for  the  loss  of  his  time."  Williams 
V.  Preferred  Mut  Ace.  Ass'n,  17  S.  B.  982,  91 
Ga.  698. 

The  word  "immediately,"  in  the  constitu- 
tion and  laws  of  a  beneficiary  association, 
providing  that  If  a  member  shall  sustain  ac- 
cidental injury  which  shall,  independently  of 
all  other  causes,  immediately,  wholly,  and 
continuously  disable  him,  is  not  used  in  the 
sense  of  "directly,"  as  opposed  to  "indirect- 
ly," as  relating  to  the  cause,  but,  being  used 
in  connection  with  the  words  "wholly  and 
continuously  disabled,"  refers  to  the  time, 
and  means  that  the  disability  shall  follow 
within  a  yery  short  time  of  receiying  the 
Injury.  Pepper  y.  Order  of  United  Com- 
mercial Travelers  of  America  (Ky.)  69  S.  W. 
956,  957  (citing  Williams  v.  Preferred  Mut 
Ace.  Ass'n,  91  Ga.  698,  17  S.  E.  982;  Mer- 
rill V.  Travelers  Ins.  Co.,  91  Wis.  324^  64  N. 
W.  1039). 

In  Instmotions  to  sell. 

A  direction  to  a  factor  to  sell  goods  Im- 
mediately is  not  shown  to  be  broken  by  a 
delay  of  15  days,  where  nothing  is  proved  as 
to  the  state  of  the  market.  Symington  v. 
McLln,  18  N.  C.  291,  295. 

In  Coursier  v.  Hitter  (IT.  S.)  6  Fed.  Cas. 
644,  it  was  held  that  it  was  the  duty  of 
an  agent,  who  was  instructed  to  make  sale 
of  the  article  consigned  for  sale  immediately 
on  arrival,  to  sell  immediately  on  arrival,  no 
matter  at  what  loss.  Evans  v.  Root,  7  N.  Y. 
(3  Seld.)  186,  189,  57  Am.  Dec.  512. 

"Immediate  sale,"  within  the  meaning  of 
a  direction  to  a  factor  to  sell  goods  imme- 
diately upon  arrival,  is  to  be  construed  as 
requiring  a  sale  immediately  on  arrival,  no 
matter  at  what  loss,  if  the  sale  can  then  be 
made,  or  as  soon  as  it  can  be  made.  Such 
Instruction  precludes  the  factor  from  exer- 


cising any  discretion.    Courcier  v.  Bitter  (U. 
S.)  6  Fed.  Cas.  644,  645. 

The  word  "immediately,"  In  a  direction 
by  the  owner  of  property  to  his  factor  to 
sell  it  immediately,  renders  the  factor  liable 
for  any  loss  resulting  to  the  owner  from  the 
failure  of  the  former  to  refuse  the  first  offer 
made  for  the  goods,  although  he  refuses  It 
in  the  expectation  of  a  more  favorable  offer. 
Bell  v.  Palmer  (N.  Y.)  6  Cow.  128-133. 

In  relation  to  Appeal. 

"Immediately,"  as  used  in  Bev.  St  1879, 
S  2058,  providing  that  any  person  convicted 
before  a  Justice  of  the  peace  of  a  misdemean- 
or may  appeal  to  the  circuit  court,  "if  he 
shall,  immediately  after  Judgment  is  render- 
ed, file  an  afildavit  stating  that  he  Is  ag- 
grieved by  the  verdict  and  Judgment, 
*  *  *  and  shall  also  enter  into  a  recogni- 
zance in  such  sum,"  etc.,  refers  to  the  affi- 
davit for  appeal,  and  not  to  the  giving  of 
the  bond,  and  requires  the  party  desiring  an 
appeal  to  file  his  affidavit  at  once,  and  then 
perfect  the  appeal  and  file  the  bond  before 
execution  of  the  sentence.  State  v.  Ander- 
son, 84  Mo.  524.  528. 

The  word  "immediately,"  when  used  in 
a  statute,  Is  not  synonymous  with  "then  and 
there,"  but  means  such  convenient  time  as 
is  reasonably  necessary  for  doing  the  thing. 
Taken  alone,  it  excludes  all  mesne  times. 
Legal  lexicographers  define  it  as  being  syn- 
onymous with  "within  twenty-four  hours." 
1  Bouv.  Law  Diet  682;  1  Abb.  Law  Diet 
581.  The  word  "immediately,"  in  a  statute 
providing  that  any  person  convicted  before  a 
Justice  of  the  peace  may  appeal,  if  he  shall, 
"immediately"  after  Judgment  is  rendered, 
file  an  affidavit,  etc.,  was  construed  not  to 
mean  then  and  there,  but  to  be  equivalent 
to  the  words  "with  all  convenient  speed"; 
and  it  was  held  that  an  appeal  perfected 
within  the  next  succeeding  day  after  the 
rendition  of  the  Judgment  was  a  prima  fade 
compliance  with  the  statute,  and  that  the 
burden  would  be  on  the  state  to  show  that 
it  was  not  taken  with  all  convenient  speed. 
State  V.  Clevenger,  20  Mo.  App.  626,  627. 

The  word  "immediately,"  in  Bev.  St  f 
2058,  requiring  that  appeal  shall  be  taken 
immediately  after  the  rendition  of  a  Judg- 
ment of  a  Justice  of  the  peace,  is  not  to  be 
so  literally  construed  as  to  have  the  effect 
of  denying  defendant's  right  of  appeal. 
Thus,  where  defendant  in  a  criminal  case 
was  convicted  late  at  night  and  was  im- 
mediately arrested  on  another  charge,  his 
demand  for  an  appeal  on  the  following  day 
was  held  not  to  be  too  late.  State  v.  Her- 
man, 20  Mo.  App.  548,  551. 

In  Lydick  v.  Komer,  12  N.  W.  838,  18 
Neb.  10,  it  was  held  that  a  statute  fixing  a 
time  within  which  an  appeal  might  be  taken 
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wit  properly  an  extensioD  of  tho  time  In 
which  to  appeal,  and  that  an  appeal  from 
the  dedalon  of  the  dty  eooncll  oyermllng  the 
remonstrance  against  the  Issnance  of  a  U- 
cense  to  sell  llqnor  most  be  taken  immedi- 
ately after  the  order  was  made,  in  order  to 
confer  Jurisdiction  upon  an  appellate  term; 
the  term  "immediatety^  being  defined  to  be 
fts  soon  as  a  transcript  conld  with  reasonable 
diligence  be  prepared.  State  t.  Bonsfleld,  89 
N.  W.  427,  24  Neb.  517. 

"Immediately,**  in  its  strict  significa- 
tion, excludes  the  lapse  of  any  interval  of 
time.  The  use  of  the  word  in  yarlons  stat- 
ates  has  called  for  constmctlon  by  the  courts. 
In  the  old  special  Jury  act  (24  Geo.  II,  c. 
18)  the  law  required  the  party  applying  for 
a  special  Jury  to  pay  the  costs  unless  the 
judge  shall  immediately  after  the  trial  cer- 
tify in  open  court  that  the  cause  was  a  prop- 
er one  to  be  tried  by  a  special  Jury.  In 
Waggett  ▼.  Shaw,  3  Gamp.  816,  on  these 
words^  Lord  Ellenborough  held  that  an  ap- 
plication for  k  certificate  by  the  Judge  the 
day  after  the  trial  was  too  late.  In  Thomp- 
son Y.  Gibson,  8  Mees.  &  W.  281,  the  court 
was  called  upon  to  construe  the  words  "im- 
mediately afterwards,"  found  in  8  &  4  Vict 
c.  24,  {  2,  which  proyldes  that,  unless  the 
plaintifT  in  an  action  for  trespass  or  trespass 
on  the  case  shall  recover  more  than  40  shil- 
lings, he  shall  not  recover  any  costs,  unless 
the  Judge  shall  immediately  afterwards  cer- 
tify on  the  back  of  the  record  that  the  action 
was  really  brought  to  try  a  right  besides  the 
mere  right  to  damages.  The  verdict  was 
given  at  the  dose  of  the  last  day  of  the  as- 
sizes, and  the  court  immediately  adjourned 
to  the  Judge's  lodgings.  No  application  was 
made  in  open  court  to  the  Judge  for  the  cer- 
tificate for  costs,  but  the  plaUitifTs  counsel, 
within  a  quarter  of  an  hour  after  the  ver- 
dict, obtained  the  certificate  from  the  Judge. 
This  was  held  sufilcient,  the  court  holding 
the  words  to  mean  "within  such  convenient 
time  as  is  requisite  for  doing  the  thing."  To 
the  same  effect,  see  Richardson  v.  End,  48 
Wis.  8ie.  As  a  matter  of  Judicial  construc- 
tion, it  can  be  said  that  the  word  immedi- 
ately Is  much  in  subjection  to  its  grammati- 
cal connection,  and  is  of  relative  significa- 
tion. We  think  no  better  definition  has  been 
given  than  that  which  ascribes  to  it  the 
meaning  '^within  such  convenient  time  as  is 
requisite  for  doing  the  thing."  Under  a  stat- 
ute requiring  an  affidavit  for  an  appeal  to  be 
filed  immediately  after  Judgment,  an  afil- 
davit  filed  the  following  day  is  too  late, 
prima  facie,  and  does  not  give  the  appellate 
court  Jurisdiction,  unless  good  cause  is  shown 
for  the  delay.  City  of  St  Louis  v.  R.  J.  Gun- 
ning Co.,  89  S.  W.  788,  788,  188  Mo.  847. 

laa  relation  to  devise  from  and  after* 

The  use  of  "immediately"  in  a  will  pro- 
viding that  ''immediately  after  the  death  of 


my  wife  I  give  all  of  my  estate  to  my  diil- 
dren,"  does  not  take  the  property  out  from 
under  the  rule  that  words  such  as  "from 
and  after  the  decease  of  a  life  tenant,"  in 
devising  a  remainder,  do  not  furnish  sufiS- 
dent  grounds  for  holding  that  the  remainder 
is  contingent  and  not  vested.  In  re  Lange's 
Estate,  65  N.  Y.  Supp.  750. 

laa  relation  to  distanee. 

Where  the  evidence  showed  that  deceas- 
ed stepped  on  a  railway  track  about  100 
yards  in  advance  of  an  approaching  train, 
an  instruction  that  deceased  did  enter  upon 
the  track  immediately  in  front  of  the  train, 
was  objectionable  in  respect  to  the  use  of 
the  term  "immediately" — ^its  sense,  in  the 
place  where  it  was  used,  being  that  there 
was  no  appreciable  distance  or  interval  of 
time  intervening  between  the  moment  at 
which  deceased  stepped  on  the  track  and 
that  in  which  she  was  struck  by  the  train. 
Missouri,  K.  &  T.  Ry.  Go.  v.  Oardena,  54  S. 
W.  812,  813,  22  Tex.  Civ.  App.  800. 

In  relation  to  entry  of  satisf  aotion  of 
mortgage. 

"Immediately,"  as  used  in  Comp.  Laws, 
a  68,  S  16,  prescribinif  a  penalty  for  the  fail- 
ure to  enter  satisfaction  of  a  paid  mortgage 
on  the  record  immediately  on  demand  of  the 
mortgagor,  cannot  be  construed  to  mean  10 
months  after  demand.  "The  word  imme- 
diately,' as  used  in  the  statute,  should  re- 
ceive very  liberal  interpretation.  In  any 
case,  the  next  day  after  the  actual  satisfac- 
tion of  the  mortgage  would  probably  be  am- 
ply sufficient,  and  in  some  cases  it  might  be 
several  days.  We  might,  indeed,  imagine 
cases  where  two  or  three  weeks,  or  possibly 
a  month  or  more,  would  answer,  but  no  im- 
aginable case  could  cover  this  case."  Hall 
V.  Hurd,  21  Pac.  585,  586,  40  Kan.  740. 

In  relation  to   entry  or  rendition  of 
Judgment. 

The  word  "immediately,"  in  a  statute 
requiring  a  Justice  of  the  peace,  on  the  re- 
ceipt of  the  verdict  in  a  replevin  suit  for 
plaintiff,  to  immediately  enter  an  order  in 
his  docket  requiring  the  officer  to  deliver  the 
same  goods  and  chattels  mentioned  in  the 
verdict  to  plaintiff,  and  adjudging  that  he 
may  recover  such  damages  and  the  costs  of 
the  action,  means  instanter.  Smith  v.  Bahr, 
22  N.  W.  438,  489,  62  Wis.  244. 

Code,  {  1002,  provides  that  upon  a  ver- 
dict the  Justice  must  immediately  render 
Judgment  accordingly,  and  that,  when  the 
trial  is  by  a  Justice,  Judgment  must  be  en- 
tered immediately  after  the  close  of  the  trial, 
if  the  defendant  has  been  arrested  or  his 
property  attached.  In  an  action  by  attach- 
ment before  a  Justice,  the  trial  was  com- 
menced on  the  28th  of  September  at  1 
o'clock  p.  m.,  a  Juiy  being  waived.    On  the 
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RoncIuBi<m  of  the  trial,  the  Justice  took  the 
case  under  adyisement  until  the  following 
morning  at  8:30  o'clock,  when  Judgment  was 
rendered.  Held,  that  the  Judgment  was  ren- 
dered Immediately,  within  the  meaning  of 
the  statute.  The  Legislature  did  not  Intend 
a  literal  construction  to  be  given  to  the  stat- 
ute, because  such  a  construction  would  re- 
quire a  Justice  to  render  a  Judgment  Instant- 
ly on  the  conclusion  of  the  trial.  The  word 
**immedlately"  Is- to  be  construed  In  a  rea- 
sonable manner,  and  to  mean  that  the  Jus- 
tice Is  to  render  Judgment  In  a  short  tlme^ 
and  before  taking  up  new  business;  but  the 
Justice  may  require  time  to  consider  the  evi- 
dence before  rendering  a  Judgment,  and  It 
may  be  necessary  for  him  to  do  so  before 
he  Is  prepared  to  decide.  A  delay  of  a  few 
hours  in  such  case,  In  rendering  the  Judg- 
ment, will  not  prevent  the  rendering  of  the 
Judgment  from  being  a  compliance  with  the 
statute.  Huff  v.  Babbott,  16  N.  W.  230,  14 
Neb.  150. 

In  Code  Civ.  Proc.  8  1002,  providing  that 
a  Justice  of  the  peace  must  render  Judg- 
ment on  a  verdict  immediately,  "immediate- 
ly" is  to  be  taken  in  its  ordinary,  well-, 
known,  and  generally  accepted  sense,  of  at 
once,  and  cannot  be  construed  to  mean  the 
next  day  after  the  verdict  Is  returned.  The 
word  "immediately,"  when  used  in  connec- 
tion with  the  discharge  of  a  duty  by  a  Jus- 
tice which  consists  of  but  a  half  dozen 
strokes  of  the  pen,  all  of  which  have  been 
unalterably  fixed  and  set  before  his  eyes  by 
another  and  Independent  event,  must  be  giv- 
en Its  ordinary  meaning.  Austin  v.  Brock, 
21  N.  W.  437,  438,  16  Neb.  642;  Worley  ▼. 
Shong,  63  N.  W.  72,  35  Neb.  811. 

"Immediately"  as  used  In  Code  Civ. 
Proc.  i  794,  providing  that  on  a  verdict  by 
a  Jury  the  Justice  shall  immediately  render 
Judgment  accordingly,  will  not  be  construed 
to  embrace  so  long  a  period  as  eight  days. 
State  V.  Case,  37  Pac.  95,  97,  14  Mont  620. 

The  word  "immediately,"  In  Rev.  St 
1881,  S  1489,  requiring  Justices  of  the  peace, 
when  a  suit  shall  be  dismissed,  Judgment 
confessed,  or  the  verdict  of  the  Jury  return- 
ed, to  enter  and  sign  the  Judgment  imme- 
diately, does  not  require  Its  rendition  forth- 
with; but  a  delay  of  six  days  in  entering 
Judgment  though  a  violation  of  the  statute, 
does  not  affect  the  validity  of  the  Judgment 
If  we  are  to  apply  to  the  word  **lmmedl- 
ately"  the  meaning  as  defined  by  lexicogra- 
phers, then  the  Justice,  upon  return  of  the 
verdict  was  required  to  enter  Judgment  with- 
out the  intervention  of  any  other  cause  or 
event  He  would  have  been  required  td  dis- 
regard the  appellee's  motion  for  a  new  trial, 
and,  before  doing  anything  else,  to  enter 
Judgment  but  we  are  not  inclined  to  the  be- 
lief that  the  Legislature  used  the  word  veith 
this  meaning.  The  construction  given  gen- 
prally  >v  courts  to  the  words  "immediately" 


and  "forthwith,"  when  they  occur  la  con- 
tracts or  in  statutes,  Is  that  the  act  referred, 
to  should  be  performed  within  such  time  as 
is  reasonably  requisite.  In  Pybus  v.  Mitford, 
2  Lev.  76,  decided  more  than  two  centuries 
ago,  it  was  said,  "The  word  Immediately/ 
although,  in  strictness,  it  excludes  all  mean- 
times,  yet  to  make  good  the  deeds  and  in- 
tents of  parties,  it  shall  be  construed  sucli 
convenient  time  as  is  reasonably  requisite 
for  doing  the  thing."  Martin  v.  Plfer.  96 
Ind.  245,  24a 

St  6  Geo.  IV,  c.  50,  §  84,  providing  tliat 
the  Judge  shall,  immediately  after  the  ver- 
dict, certify,  etc.,  means  that  the  Judge  shall 
certify  within  a  reasonable  time  after- 
Christie  V.  Richardson,  10  Mees.  &  W.  688. 

Ik  relation  to  Judieial  prooeedinss* 

In  construing  a  statute  providing  that  a 
certain  certificate  should  be  made  "immedi- 
ately after  verdict"  it  was  held  that  the 
words  "immediately  afterwards,"  as  used  in 
the  statute,  could  not  be  construed  literally, 
but  meant  within  a  reasonable  time,  espe- 
cially as,  in  the  particular  case  of  Indorse- 
ment of  a  certificate,  eo  Instanti  was  not 
necessary.  Page  v.  Pearce,  8  Mees.  &  "W. 
677,  678.  Thus,  when  court  was  adjourned 
to  the  court's  lodgings  immediately  after  the 
rendition  of  the  verdict,  an  application  made 
by  plaintiffs  counsel  at  the  lodgings  of  the 
court  within  a  quarter  of  an  hour  after  the 
delivery  of  the  verdict  was  made  immedi- 
ately, within  the  meaning  of  the  statute. 
Thompson  v.  Gibson,  8  Mees.  &  W.  281,  286. 

An  awar^  directing  payment  of  costs 
immediately  after  the  execution  of  the  award 
means  within  a  reasonable  time  after  such 
notice.  Hoggins  v.  Gordon,  3  Adol.  &  E.  (N. 
S.)  466,  472. 

A  contract  stipulating  that  the  transcript 
of  a  certain  Judgment  should  be  filed  imme- 
diately in  a  county  where  the  debtor  had 
land  meant  that  the  transcript  should  be  filed 
Immediately  after  the  Judgment  was  render- 
ed—not instantly,  perhaps,  but  within  a  rea- 
sonable time;  and  it  was  a  reasonable  infer- 
ence that  the  parties  meant  that  a  transcript 
should'  be  filed  so  as  to  constitute  a  first 
lien  on  the  land.  Perry  v.  Miller,  6  N.  W. 
802,  64  Iowa,  277. 

A  Judgment  docket  which  shows  an  in- 
terval of  one  day  between  the  return  day 
and  the  Judgment  without  showing  any  con- 
tinuance, but  which  recites  that  Judgment 
was  rendered  immediately,  is  not  sufficient 
to  Import  a  continuance,  and  can  be  held  to 
signify  no  more  than  the  Justice  did,  in  what 
be  considered  a  reasonable  time,  that  which 
the  statute  required  him  to  do  on  the  day  of 
the  return.  Hepler  v.  State,  '43'  Wla  479, 
481. 

St  Geo.  IV,  §  129,  providing  that  a  pris- 
oner shall  on  couvlctlon  immediately  enter 
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into  recognizances  before  the  conyicting  Jus- 
tices, means  within  a  reasonable  time.  The 
entering  Into  recognizances  on  the  Friday 
first  succeeding  the  Saturday  of  a  convic- 
tion was  held  to  be  within  a  reasonable 
time.    In  re  Blues,  5  El.  A  Bl.  290,  297. 

"Immediately,"  as  used  in  Gen.  St  1878, 
c.  66,  f  204,  pfoTiding  that  the  application 
for  an  injunction  to  restrain  a  mortgage  fore- 
closure shall  be  made  immediately  on  re- 
ceiving notice  of  the  publication  of  the  notice 
of  sale,  will  not  be  construed  to  mean  with- 
out any  delay,  but  only  to  require  prompt- 
ness of  action.  Thus  it  was  held  that  the 
granting  of  an  application  a  month  after 
receiving  notice  of  the  publication  of  sale, 
even  when  the  delay  was  not  explained, 
would  not  be  cause  for  the  reversal  of  an 
order  granting  an  injunction,  though  perhaps 
the  trial  court  might  have  refused  the  ap- 
plication for  the  reason  that  the  delay  was 
unexplained.  O'Brien  v.  Oswald,  47  N.  W. 
816,  317,  45  Minn.  59. 

The  word  "immediately,"  in  Code  1873, 
I  3549,  providing  that  a  Justice  shall  imme- 
diately issue  a  new  precept  for  another  Jury 
on  the  discharge  of  the  Jury  which  has  failed 
to  agree,  means  without  delay;  and  a  delay 
of  two  days  to  issue  such  precept  is  unrea- 
sonable, and  defeats  the  Jurisdiction  of  the 
Justice.  Gates  v.  Knosby,  77  N.  W.  863,  864, 
107  Iowa,  239. 

In  some  statutes  the  word  'Immediate'* 
may  mean  "as  soon  as  convenient,"  but  in 
St.  9  Geo.  IV,  c.  81,  §  27,  empowering  the 
Justices  to  commit  if  the  fine  and  costs  shall 
not  be  paid  either  immediately  after  the  con- 
viction, or  witliin  such  period  as  the  Justices 
shall  at  the  time  of  the  conviction  appoint, 
the  conviction  orders  immediate  payment, 
and  the  legislature  clearly  meant  that  in 
that  case  there  should  be  immediate  commit- 
ment on  default  of  payment  Arnold  t. 
Dimsdale,  2  Bl.  &  Bl.  580,  601. 

In  relaHon.  to  official  aetloiu 

"Immediately"  does  not,  in  legal  pro- 
ceedings or  in  statutes,  necessarily  import 
the  exclusion  of  any  Interval  of  time.  It  is  a 
word  of  no  very  definite  signification,  and  it 
is  much  in  subjection  to  its  grammatical  and 
other  connections.  Citing  Howell  ▼.  Gaddls, 
31  N.  J.  Law  (2  Vroom)  313.  Laws  1897,  c. 
79,  §  1,  requiring  the  treasurer  to  make  out 
the  list  of  delinquent  personal  taxes  on  the 
1st  of  April,  anff  to  immediately  certify  and 
file  it  with  the  clerk,  is  to  be  given  a  rational 
construction,  and  means  within  a  reasonable 
time,  because  it  would  be  impossible  for  the 
treasurer  to  make  out  his  list  and  certify 
and  file  it  in  the  same  day,  except,  perhaps, 
in  one  of  the  smaller  counties.  BImund  v. 
St  Paul  Trust  Co.,  79  N.  W.  543,  545,  76 
llinn.  423. 

"Immediately,"  as  used  in  Consolidation 
Act  ft  916,  requiring  the  comptroller  to  give 


10  days'  notice  by  advertisement  immediately 
before  the  confirmation  of  special  assess- 
ments for  local  improvements,  is  to  be  con- 
strued as  synonymous  with  the  words  "with- 
out delay."  While  the  word  "immediately" 
may  not  mean  instantiy,  the  intention  of  the 
statute  was  to  give  to  the  parties  assessed 
notice  of  the  confirmation  of  the  assessment 
lists  as  soon  as  possible,  and  without  bn- 
necessary  delay.  A  notice  first  given  on 
August  6th,  and  completed  on  August  19th, 
of  an  assessment  confirmed  on  July  22d,  was 
not  Immediate  notice,  within  the  meaning  of 
the  statute.  People  v.  Coler,  65  N.  Y.  Supp. 
44,  47,  31  Misc.  Rep.  211. 

"Immediately,"  as  used  in  an  ordinance 
requiring  that  advertisement  of  impounded 
animals  be  made  Immediately,  does  not  mean 
instantaneously;  and  a  delay  of  five  days,  In 
order  to  discover  the  owner  of  the  animals, 
was  not  so  unreasonable  as  to  Invalidate  a 
sale  under  the  advertisement  Mlncey  v. 
Bradburn,  56  S.  W.  273,  274,  103  Tenn.  407. 

In  relation  to  sliipment  of  eoods  sold. 

In  an  order  for  goods  to  be  shipped  im- 
mediately, the  court,  in  construing  this  or- 
der, charged  that  "to  ship  Immediately" 
would  mean  without  any  delay  except  such 
as  would  be  necessary  in  the  usual  course  of 
the  particuLir  business  in  hand;  and  where 
the  court  had  instructed  that,  if  the  purcbn;;- 
era  had  reason  to  believe  that  the  articles 
were  kept  in  stock,  it  was  incumbent  on  the 
seller  to  set  about  shipping  his  goods  as  soon 
as  the  order  was  received,  and  to  ship  them 
without  any  delay  not  necessary  in  the  usual 
course  of  shipping  such  goods  from  stock, 
but  if  the  buyers  had  notice  that  the  goods 
had  to  be  manufactured,  then  the  order  made 
it  incumbent  on  the  seller  not  to  ship  imme- 
diately, but  to  manufacture  and  ship  the 
goods  without  any  delay  except  such  as  was 
necessary  in  the  usual  course  of  manufactur- 
ing and  shipping  such  goods,  such  construc- 
tion was  not  error.  Inman  v.  Bamum,  41  S. 
B.  244,  245,  115  Ga.  117. 

Where,  in  a  contract  made  by  telegraph 
for  potatoes,  the  seller  agreed  to  fill  the  or- 
der immediately,  and  did  not  fill  it  until  sev- 
eral days  thereafter,  evidence  that  at  the 
time  the  contract  was  made  the  seller  did 
not  have  the  potatoes  on  hand,  and  that  the 
delay  was  caused  by  the  fact  of  his  inability 
to  obtain  and  ship  them  before  they  were 
actually  shipped,  was  not  admissible  to  vary 
the  contract  as  actually  made.  Woods  v. 
Miller,  7  N.  W.  484,  485,  55  Iowa,  168,  39 
Am.  Rep.  170. 

In  relation  to  taking  eCeot  of  statnte. 

"Immediately,"  as  used  in  Laws  1887,  c. 
713,  exempting  legacies  to  adopted  children 
from  the  collateral  ifiheritance  tax,  and  de- 
claring that  this  act  shall  take  place  imme- 
diately, does  not  mean  Immediately  on  the 
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passage  of  tbe  act  by  both  houses,  bnt  Im* 
mediately  on  Its  becoming  a  law  in  the  con- 
stitutional way.  In  re  Kemey's  Estate,  9  N. 
Y.  Supp.  182, 183,  66  Hnn,  117.  * 

In  serrlee  of  process  or  aotioe. 

The  term  "immediately,"  in  a  statute 
providing  that  process  on  tenants  holding 
over  should  be  executed  Immediately,  was, 
by  construction  or  custom,  interpreted  to 
allow  24  hours  for  the  service  of  the  process. 
Mlllen  V.  Guerrard,  67  Ga.  319,  325. 

The  word  'Immediately,"  in  Code  Olv. 
Proc.  S  644,  requiring  the  sheriff  to  imme- 
diately execute  a  warrant  of  attachment 
placed  in  his  hands,  cannot  be  construed  to 
require  service  done  without  regard  to  other 
matters.  In  Whitney  v.  Butterfleld,  13  Cal. 
335,  340,  73  Am.  Dec.  584,  It  was  held  that 
the  statutory  command  to  execute  process 
without  delay  does  not  mean  that  the  sher- 
iff must  needs  lay  aside  all  other  business 
the  instant  he  receives  the  process,  and  pro- 
ceed to  execute  it,  In  the  absence  of  special 
need  for  urgency  or  haste.  The  same  Is 
true-  of  the  direction  that  the  sheriff  shall 
immediately  execute  the  warrant  of  attach- 
ment But  It  does  mean  that  the  sherift  is 
bound  to  use  all  reasonable  endeavors  sea- 
sonably to  execute  the  process.  This  duty 
may  include  the  exercise  of  his  official  func-^ 
tlons  after  nightfall,  and  hence  after  the 
sheriff's  regular  office  hours.  The  measure 
of  the  sherifTs  duty  in  such  cases  is  his 
obligation  to  act  reasonably,  and  it  Is  un- 
reasonable to  refuse  to  receive  an  attach- 
ment between  3  and  4  o'clock  on  a  Saturday 
afternoon  In  a  village  where  the  property  to 
be  seized  is  situated,  as  the  half-holiday 
law  does  not  deprive  him  of  his  official  pow- 
ers, or  relieve  him  from  his  obligations  to 
perform  official  duties.  Dailey  v.  Fenton, 
62  N.  Y.  Supp.  337,  338,  47  App.  Div.  418. 

"Immediately"  is  a  term  not  necessarily 
Importing  the  exclusion  of  any  interval  of 
time — ^a  word  of  not  very  definite  significa- 
tion— ^and  is  governed  by  its  gjrammatical 
connections.  The  word  "immediately,"  in  a 
statute  directing  the  giving  of  a  certain  no- 
tice of  the  seizure  of  vessels  thereupon  im- 
mediately, does  not  require  the  giving  of 
the  notice  on  the  same  day  on  which  the 
seizure  is  made.  Howell  v.  Gaddis,  81  N.  J. 
Law  (2  Vroom)  813,  316. 

IMMEMORIAL  POSSESSION. 

Immemorial  possession  is  that  of  which 
no  man  living  has  seen  the  beginning,  and 
the  existence  of  which  he  has  learned  from 
his  elders.    Civ.  Ck)de  La.  1900,  art  766. 

IMMEMORIAL  USE. 

"Immemorial  use  is  a  use  time  out  of 
mind,  or  from  a  time  whereof  the  memory 


of  man  is  not  to  be  contrary."  Miller  t. 
Garlock  (N.  Y.)  8  Barb.  153,  164  (quoting  3 
Bl.  CJomm.  264);  Kripp  v.  Gurtiss,  11  Pac 
879,  880,  71  Gal.  62;  Gross  v.  McNutt;  88  PacL 
935,  987,  4  Idaho,  286,  30a 


IMMIGRANT. 

See  "Alien  Immigrant* 


IMMINENT. 

The  word  "imminent^  conveys  nsually 
some  idea  of  "immediate"—- of  something  to 
happen  upon  the  instant  But  conceding 
this  to  be  so  in  a  general  sense,  yet  it  does 
not  mean  an  instant  consummation.  The 
Queen  of  the  Pacific  (U.  S.)  25  Fed.  610,  612. 

"Imminent"  denotes  something  that  is 
ready  to  fall  or  happen  on  the  instant  as 
imminent  danger  of  one's  life;  but  the  fact 
that  Asiatic  cholera  had  touched  the  ports 
of  southern  Europe,  some  3,000  miles  away, 
will  not  constitute  imminent  peril  to  the 
people  of  Buffalo,  so  as  to  authorize  the 
board  of  health  to  take  extraordinary  meas- 
ures to  protect  the  public  health,  under  sec- 
tion 236  of  the  charter  of  the  city  of  Buf- 
falo, authorizing  such  measures  in  the  pres- 
ence of  great  and  imminent  peril  by  reason 
of  impending  pestilence.  Eckhardt  v.  City 
of  Buffalo,  46  N.  Y.  Supp.  204,  211,  19  App. 
Div.  1. 

IMMZNEHT  DAKOEB. 


"Imminent  danger,"  sufiBdent  to  Justi- 
fy the  taking  of  life  in  self-defense,  means 
such  an  overt  actual  demonstration  as  makes 
killing  necessary  to  self-preservation,  though 
it  is  not  necessary  that  danger  should  in  fact 
exist  There  mast  be  such  danger  as  might 
appear  to  defendant's  comprehension,  as  a 
reasonable  man,  to  require  the  taking  of 
life.  The  apprehension  of  danger  by  the  ac- 
cused must  be  on  grounds  sufilcient  to  sat- 
isfy a  reasonable  man  that  his  life  or  limbs 
were  in  peril,  or  that  great  bodily  harm  was 
about  to  be  inflicted  on  him.  State  v.  Fonte- 
not  23  South.  634,  635,  50  La.  Ann.  537,  69 
Am.  St  Rep.  455. 

2  Rev.  St  660,  ft  8,  subd.  2,  providing 
that  homicide  in  self-defense  is  justifiable 
where  there  shall  be  a  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,  and 
there  shall  be  an  imminent  danger  of  such 
design  being  accomplished,  does  not  mean 
that  there  must  in  fact  be  an  impending 
evil,  which  is  ready  to  fall,  but  only  that 
there  is  a  threatened  evil,  or  one  that  appears 
as  if  it  were  ready  to  fall.  There  must  be 
reasonable  ground  to  apprehend  such  dan- 
ger, and  that  such  design  will  be  accom- 
plished. Shorter  v.  People,  2  N.  T.  (2 
Gomst)  193,  201,  51  Am.  Dec.  286. 
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"Imminent''  means  such  danger  as  must 
be  Instantly  met,  and  cannot  be  guarded 
against  by  calling  on  others  for  assistance, 
or  on  the  law  for  protection.  State  y.  West, 
12  South.  7,  9,  45  La.  Ann.  14. 

In  United  States  ▼.  Outerbridge  (U.  S.) 
27  Fed.  Gas.  890,  Mr.  Justice  Field,  in  de- 
fining "imminent  danger,"  says:  "By  'im- 
minent danger*  is  meant  immediate  danger; 
one  that  must  be  instantly  met;  one  that 
cannot  be  guarded  against  by  calling  on  the 
assistance  of  others  or  the  protection  of  the 
law.  And  If  a  defendant  did  not,  as  a 
reasonably  prudent  man,  apprehend  the  pres- 
ence of  immediate  danger  from  the  appar- 
ently probable  execution  of  threats,  he  was 
not  Justified,  on  the  ground  of  self-defense, 
in  resorting  to  the  use  of  force  to  an  extent 
causing  death.  State  t.  Smith,  71  Pac.  978, 
975,  43  Or.  109. 

IMMORAL 

See  "Gross  Immorality.** 

"Immoral,"  as  defined  in  the  Standard 
Dictionary,  is  hostile  to  the  welfare  of  the 
general  public;  and  Bouvier  defines  "im- 
morality" to  be  that  which  is  contra  bonos 
mores,  and  an  agreement  to  suppress  the 
prosecution  of  a  criminal  offense,  whether  a 
felon;  or  a  misdemeanor,  1b  an  immoral  con- 
tract Jones  y.  Dannenberg  Go.,  37  S.  B. 
729,  731,  112  Ga.  426.  52  L.  B.  A.  27L 

IMMOVABLE. 

Real  or  immovable  property  consists  of 
(1)  land;  (2)  that  which  is  affixed  to  land; 
(3)  that  which  is  incidental  or  appurtenant  to 
land;  (4)  that  which  is  immovable  by  law.' 
Mt  Carmel  Fruit  Go.  v.  Webster,  73  Pac. 
826,  828,  140  Gal.  183. 

A  right  to  have  water  flow  upon  lands 
through  an  artificial  water  way,  being  ap- 
purtenant to  real  estate,  is  therefore  real  or 
Immovable  property.  Standart  v.  Round  Val- 
ley Water  Go.,  19  Pac.  689,  690,  77  Gal.  899. 

Immovable  things  are,  in  general,  such 
as  cannot  either  move  themselves  or  be  re- 
moved from  one  place  to  another.  But  this 
definition,  strlctiy  speaking,  is  applicable 
only  to  such  things  as  are  immovable  by 
their  own  nature,  and  not  to  such  as  are  so 
only  by  the  disposition  of  the  law.  Qiv. 
Gode  La.  1900,  art  462. 

Immovables,  in  the  Spanish  Givil  Law, 
applies  to  those  things  which  can  neither 
move  naturally  by  themselves,  nor  be  moved 
by  man.  Sullivan  v.  Richardson,  14  South. 
692,  708,  33  Fla.  1. 

OVABU:  BT  DESTIN ATIOK. 

Things  which  the  owner  of  a  tract  of 
has  placed  upon  it  for  its  service  and 


improvement  are  "immovable  by  destina- 
tion." Thus  the  following  things  are  im- 
movable by  destination  when  they  have  been 
placed  by  the  owner  for  the  service  and  im- 
provement of  a  tract  of  land,  to  wit:  Gat- 
tie  intended  for  cultivation;  implements  of 
husbandry;  seeds,  plants,  fodder,  and  ma- 
nure; pigeons  in  a  pigeon  house;  beehives; 
mills,  ketties,  alembics,  vats,  and  other  ma- 
chinery made  use  of  in  carrying  on  the 
plantation  works;  the  utensils  necessary  for 
working  cotton  and  saw  mills,  taffla  distil- 
leries, sugar  refineries,  and  other  manufac- 
tures. All  such  immovables  as  the  owner 
has  attached  permanentiy  to  the  tenement 
or  to  the  building  are  likewise  immovable 
by  destination.    Giv.  Gode  La.  1900,  art  468. 

IMMUNITY. 

See  "Bzdusive  Privilege,  Immunity,  or 

Franchise." 
See,  also,  "Privileges  and  Immunities." 

An  immunity  is  a  right  peculiar  to  some 
individual  or  body;  an  exemption  from  some 
general  duty  or  burden;  a  personal  benefit 
or  favor  granted  by  law  contrary  to  the  gen- 
eral rule.  Ex  parte  Levy,  43  Ark.  42,  64,  51 
Am.  Rep.  560. 

Immunities  are  rights  of  exemption  only; 
freedom  from  what  otherwise  would  be  a 
duty  or  burden.  Lonas  v.  State,  50  Tenn. 
(3  Heisk.)  287,  306  (citing  Bates,  Gitizenship, 
22). 

"An  immunity  has  been  defined  as  an 
exemption  from  any  charge,  duty,  tax,  or 
imposition."  Dike  v.  State,  38  N.  W.  95, 
96,  38  Minn.  366. 

The  word  "immimity,"  in  Gonst  IT.  S. 
art  4,  8  2,  providing  that  the  citizens  of 
every  state  shall  be  entitled  to  all  the  priv- 
ileges and  Immunities  of  the  citizens  in  the 
several  states,  signifies  exemption,  privilege, 
and  is  nearly  synonymous  with  privilege. 
Douglass  V.  Stephens,  1  Del.  Gh.  465,  476. 

The  term  •'immunity,"  as  used  in  Ju- 
diciary Act  Feb.  5,  1867,  authorizing  the 
Supreme  Gourt  of  the  United  States  to  re- 
examine the  decision  of  the  highest  court  of 
the  state  in  certain  cases  where  any  title, 
right,  privilege,  or  immunity  is  claimed  un- 
der any  statute  ot  the  United  States,  is  sy- 
nonymous with  the  word  "exemption,"  as 
used  in  the  judiciary  act  of  1789  authorizing 
the  Supreme  Gourt  of  the  United  States  to 
re-examine  the  decisions  of  the  highest  court 
of  the  state  in  certain  cases  where  any  ti- 
tie,  right,  privilege,  or  exemption  is  claim- 
ed under  any  statute  of  the  United  States. 
Long  V.  Gonverse,  91  U.  S.  105,  113,  23  L. 
Ed.  233. 

Exemption  from  tasatioa* 

The  term  "immunity"  is  an  apt  one  to 
describe  an  exemption  from  taxation.    Bu- 
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chanan  ▼.  Knozville  &  O.  R.  Co.  (tJ.  S.)  71 
Fed.  324^  8S4,  18  G.  0.  A.  122.  See,  also, 
State  Board  of  Assessors  y.  Morris  &  B.  R. 
Co.,  7  AtL  62e,  884,  49  N.  J.  Law  (20  Yroom) 
193. 

The  word  "immunities,"  as  used  In  Code 
Gen.  Laws  Md.  art  23,  §S  187,  188,  j^rovid- 
ing  that,  on  the  sale  of  any  railroad  under 
mortgage,  the  purchaser  shall  possess  all 
the  powers,  immunities,  and  franchise^  of 
the  road  that  has  been  sold,  includes  an  Im- 
munity from  taxation.  Bancroft  v.  Wicom- 
ico County  Com'rs  (U.  S.)  121  Fed.  874,  879. 

In  a  grant  of  a  charter  to  the  D.  In- 
surance Company,  with  all  the  rights,  priv- 
ileges, and  immunities  of  the  B.  Company, 
the  words  "rights,  priyileges,  and  immuni- 
ties*' are  certainly  full  and  ample  for  the 
purpose  of  granting  an  exemption  from  tax- 
ation; but  the  word  "immunity"  expresses 
more  clearly  and  definitely  an  intention  to 
include  therein  an  exemption  from  taxation 
than  does  either  of  the  other  words.  Ex- 
emption from  taxation  is  more  accurately 
described  as  an  immunity  than  as  a  privi- 
lege, although  it  Is  not  to  be  denied  that 
the  latter  word  may  sometimes  and  under 
some  circumstances  include  such  exemption. 
So  that  where  an  act  was  passed  incorporat- 
ing the  W.  Insurance  Company,  giving  it 
all  the  rights  and  privileges  of  the  D.  Com- 
pany, the  omission  of  the  word  "immunities" 
implied  that  the  W.  Company  was  not  to  be 
exempt  from  taxation.  Phoenix  Fire  &  Ma- 
rine Ins.  Co.  V.  State  of  Tennessee,  16  Sup. 
Ct  471,  472,  161  U.  S.  174,  40  L.  Ed.  660. 

Special  corporate  prlvlleg;cs« 

The  United  States  Constitution,  In  pro- 
viding that  citizens  of  each  state  shall  be 
entitled  to  all  the  immunities  of  the  citizens 
of  the  several  states,  meant* such  privileges 
as  are  common  to  the  citizens  of  the  latter 
states  under  their  laws,  and  does  not  em- 
brace special  privileges  created  by  the  cit- 
izen's local  law,  and  enjoyed  by  him  at  home. 
"A  corporation  is  but  a  creature  of  the  local 
law.  It  has  no  absolute  right  of  recognition 
in  any  state  save  that  of  its  creation.  It 
has  no  extraterritorial  operation,  save  by 
comity.  The  validity  of  its  action,  the  ex- 
ercise of  any  right  whatever  by  11;  indeed, 
even  the  recognition  of  its  existence,  in  any 
other  state,  depend  altogether  upon  its  will 
and  consent  One  state  cannot  force  its 
artificial  creature  into  another.  It  may  for- 
bid its  presence  altogether,  and  it  therefore 
follows,  of  course,  that  it  may  impose  such 
restrictions  as  it  chooses,  provided  they  are 
not  open  to  constitutional  objection.  Wood- 
ward V.  Commonwealth  (Ky.)  7  S.  W.  613, 
615. 

IMPAIR. 

"Impair"  means  to  make  worse;  to  di- 
minish   in    quality,    value,    excellence,    or 


strength;  to  deteriorate.  Swinburne  v.  Mills,. 
50  Pac.  489,  490,  17  Wash.  611,  61  Am.  St 
Rep.  932;  Gladney  ▼.  Sydnor,  72  S.  W.  554,, 
557,  172  Mo.  818,  60  U  R.  A.  880,  95  Am. 
St  Rep.  517. 

The  word  'impair"  means  to  make 
worse;  to  diminish  in  quantity,  value,  or 
excellence;  to  weaken;  to  enfeeble.  Webst. 
Diet  To  make  or  become  worse  or  less; 
to  lessen,  reduce  or  diminish  the  quantity  or 
quality.  State  v.  Carew  (S.  a)  18  Rich.  Law,. 
498,  541,  91  Am.  Dec.  245  (citing  Richardson). 

A  life  policy  providing  that,  if  the  insur- 
ed should  become  so  far  intemperate  as  to 
impair  his  health,  it  should  be  void,  should 
be  construed  as  meaning  that  the  impair- 
ment of  health  contemplated  is  not  neces- 
sarily permanent  or  irremediable,  nor  is  it 
the  temporary  disposition  or  disturbance 
usually  resulting  from  a  drunken  debauch, 
but  it  is  the  development  of  disease  or  the 
impairment  of  constitutional  vigor  by  the 
use  of  intoxicating  beverages  in  such  a  de- 
gree and  for  such  a  time  as  is  ordinarily 
understood  to  constitute  intemperance.  Im- 
pairment of  health  is  to  be  taken  in  its  or- 
dinary sense,  and  need  not  be  permanent. 
A  habitual  intemperance  is  not  necessary^ 
so  long  as  the  Insured's  health  is  impaired. 
Davey  v.  iE3tna  Life  Ins.  Co.  (U.  S.)  20  Fed. 
482. 

niPAIRINO    OBUGATIOltr    OF    CON- 
TBAOT. 

See,  also,  ''Obligation  of  Contract" 

The  word  "Impair"  is  familiar  to  every 
one,  and  means,  according  to  the  standard 
writers  in  our  language,  by  which  we  teach 
pur  children  in  our  own  tongue,  simply  "to 
diminish;  to  injure;  to  make  worse,"  etc. 
It  is  remarkable  that  in  framing  the  provi- 
sion of  the  federal  Constitution  providing 
that  no  law  should  be  passed,  "impairing  the 
obligation  of  any  contract,"  the  convention 
did  not  use  the  term  "lessen"  or  "decrease" 
or  "destroy,"  but  one  more  comprehensive, 
which  prohibited  making  worse  in  any  re- 
spect a  contract  legitimate  in  its  creation. 
The  object,  then,  of  its  provision,  may  have 
been  to  establish  an  important  principle,  and 
that  was  the  entire  inviolability  of  contracts. 
Blair  V.  Williams,  14  Ky.  (4  Utt)  34,   35; 

Lapsley  v.  Brashears,  14  Ky.  (4  Litt)  47,  69. 

« 

The  word  •'impairing,"  in  the  federal 
Constitution,  prohibiting  the  passage  by  the 
states  of  any  laws  impairing  the  obligations 
of  contracts,  does  not  mean  destroy.  Con- 
sequently every  state  law  which  weakens 
the  obligations  of  contracts  previously  made, 
or  renders  them  less  operative,  is  a  violation 
of  the  provision  against  the  impairment  of 
the  obligations  of  contracts.  Lapsley  ▼• 
Brashears,  14  Ky.  (4  Litt)  47,  63. 

Whatever  enactment  abrogates  or  les- 
sens the  means  of  the  enforcement  of  a  con- - 


IMPAIBINQ  OBLIQATION 


8418 


IMPAIRING  OBLIQATION 


tract  impairs  its  obligation.  State  y.  Juinel, 
2  Sap.  Gt  128»  147,  107  U.  &  711,  27  L.  Hd. 
448;  Holland  t.  Dickerson,  41  Iowa,  367, 
371. 

A  law  whicb  Impairs  tht  obligation  of  a 
contract  is  one  wbicb  renders  tbe  contract 
in  itself  less  Talnable  or  less  enforceable, 
whether  by  changing  its  terms  and  stipula- 
tions, its  legal  qualities  and  conditions,  or 
by  regulating  the  remedy  for  its  enforce- 
ment. Rutland  T.  Copes,  15  Rich.  Law,  84, 
105;  Edwards  v.  Kearzey,  96  U.  S.  595,  600, 
24  L.  Ed.  793. 

A  law  which  changes  the  influence  and 
legal  effect  of  an  existing  contract  as  be- 
tween the  original  parties  thereto,  or  as  be- 
tween parties  claiming  under  it,  giying  to 
one  a  greater  and  to  the  other  a  less  inter- 
est or  benefit  in  the  subject-matter  of  the 
contract  than  by  its  terms  or  legal  opera- 
tion tbey  would  be  entitled  to,  is  a  law  im- 
pairing its  obligation.  Berdan  ▼.  Van  Riper, 
16  N.  J.  Law  (1  Har.)  7,  IL 

Any  law  which  enlarges  or  changes  the 
intention  of  the  parties  necessarily  impairs 
tbe  contract.  The  name  or  degree  in  which 
it  is  changed  or  affected  can  in  no  respect 
influence  the  conclusion.  WoodruC  v.  State, 
3  Ark.  (3  Pike)  285:  Gbmmercial  Bank  of 
Rodney  v  State,  12  Miss  (4  Smedes  &  M.) 
439. 

Abolition  of  Impvisomiieiit  for  debt. 

Statutes  abolishing  imprisonment  for 
debt,  as  to  existing  contracts,  impair  only 
the  creditor's  remedy,  and  not  the  obligation 
of  the  contract;  hence  are  not  unconstitu- 
tional. Sturges  ▼.  Growninshield,  17  U.  S. 
(4  Wheat.)  122,  4  L.  Ed.  529;  Mason  v.  Haile, 
25  U.  S.  (12  Wheat)  370,  6  L.  Bd.  660;  Lee 
V.  Gamble  (D.  8.)  15  Fed.  Gas.  157;  Beers 
▼.  Haughton  (U.  S.)  3  Fed.  Gas.  65,  affirmed 
In  34  U.  S.  (9  Pet)  329,  9  L.  Ed.  145;  Gray 
▼.  Muuroe  (IJ.  S.)  10  Fed.  Gas.  1032;  New- 
ton T.  TIbbatts,  7  Ark.  (2  Bng.)  150;  Taylor 
V.  Keeler,  30  Conn,  324;  Fisher  y.  Lacky 
(Ind.)  6  Blackf.  373;  Ray  y.  Gannon  (La.)  2 
Mart  (N.  S.)  26;  Bronson  y.  Newberry  (Mich.) 
2  Doug.  38;  Brown  y.  Dillahunty,  12  Miss. 
(4  Smedes  &  M.)  713,  43  Am.  Dec.  499;  Don- 
nelly y.  Gorbett,  7  N.  Y.  (3  Sold.)  500;  Ware 
V.  Miller,  9  S.  G.  (9  Rich.)  13;  Woodfln  y. 
Hooper,  23  Tenn.  (4  Humph.)  13. 

In  Sturges  y.  Growninshield,  17  U.  S.  (4 
Wheat)  122,  4  L.  Ed.  529,  this  court,  speak- 
ing by  Mr.  Ghief  Justice  Marshall,  said: 
"Tbe  distinction  between  the  obligation  of  a 
cootract,  and  the  remedy  giyen  by  the  Leg- 
islature to  enforce  that  obligation,  has  been 
taken  at  the  bar,  and  exists  in  the  nature  of 
things.  Without  in^airing  the  obligation  of 
the  contract  the  remedy  may  certainly  be 
modified  as  the  wisdom  of  the  nation  sliall 
dh!ect  Gonflnement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  contract. 


or  may  be  allowed  as  a  means  of  inducing 
liim  to  perform  it,  but  the  state  may  refuse 
to  inflict  this  punishment  or  may  withhold 
it,  and  leaye  the  contract  in  full  force.  Im- 
prisonment is  no  part  of  the  contract  and 
simply  to  release  the  prisoner  does  not  im- 
pair its  obligation."  Vial  y.  Pennlman,  103 
U.  S.  714,  717,  26  L.  Ed.  602. 

Baakraptoy  and  liuolvenoy  laws* 

What  is  the  obligation  of  a  contract? 
It  is  to  do  or  not  to  do  a  certain  thing,  and 
this  may  be  either  absolutely,  or  under  some 
condition  Immediately  or  at  some  future  time 
or  times,  and  at  some  specified  place  or  gen- 
erally. A  law,  therefore,  which  authorizes 
the  discharge  of  a  contract  by  a  smaller  sum 
or  at  a  different  time  or  in  a  different  man- 
ner than  the  parties  have  stipulated,  impairs 
its  obligation  by  substituting  for  the  con- 
tract of  the  parties  one  which  they  never 
entered  into,  and  to  the  performance  of 
which  they,  of  course,  liad  never  consented. 
The  old  contract  is  completely  annulled,  and 
a  legislative  contract  imposed  upon  the  par- 
ties in  lieu  of  it  A  statute  of  a  state  pro- 
viding for  the  discharge  of  the  debtor  in  case 
of  his  bankruptcy  or  assignment  without 
full  payment  of  the  debt  is  Buch  a  law,  and 
unconstitutional  and  void.  Golden  y.  Prince 
(U.  S.)  10  Fed.  Gas.  542,  544. 

A  state  bankrupt  or  insolvent  law  which 
discharges  a  debtor  from  all  liability  for  any 
debt  contracted  before  such  law  was  passed 
on  his  surrendering  his  property  in  the  man- 
ner it  prescribes  is  void,  as  it  impairs  the 
obligation  of  the  contract  Sturges  y.  Grown- 
inshield, 17  U.  8.  (4  Wheat.)  122,  4  L.  Ed. 
529;  Farmers'  &  Mechanics'  Bank  v.  Smith, 
19  U.  S.  (6  Wheat.)  131,  5  L.  Ed.  224;  Smith 
y.  Mead,  3  Gonn.  253,  8  Am.  Dec.  183;  Ham- 
mett  v.  Anderson,  3  Gonn.  304;  Medbury  v. 
Hopkins,  Id.  472;    Boardman  v.  De  Forest, 

5  Gonn.  1;  Schwartz  v.  Drink  water,  70  Me. 
409;  Kimberly  v.  Ely,  23  Mass.  (6  Pick.)  440; 
Vanuxem  v.  Hazlehursts,  4  N.  J.  Law  (1 
Southard)  192,  7  Am.  Dec.  582;  Olden  y. 
Hallet,  5  N.  J.  Law  (2  Southard)  466;  Roose- 
velt y.  Gebra  (N.  Y.)  17  Johns.  108;  Hicks 
y.  Hotchkiss  (N.  Y.)  7  Johns.  Gh.  297,  11 
Am.  Dec.  472.  Gontra,  see  Adams  v.  Storey 
(U.  S.)  1  Fed.  Gas.  141;  Hempstead  v.  Reed, 

6  Oonn.  480;  Farmers'  &  Mechanics'  Bank  v. 
Smith  (Pa.)  3  Serg.  &  R.  63. 

Insolvent  laws  are  not  in  contravention 
of  the  Gonstitution  of  the  United  States,  so 
far  as  they  operate  to  discharge  the  person 
and  after-acquired  property  of  the  debtor 
from  liability  for  any  contract  made  subse- 
quently to  their  enactment  with  citizens  of 
the  state.  Ogden  v.  Saunders,  25  U.  S.  (12 
Wheat)  213,  6  L.  Ed.  606;  Shaw  y.  Bobbins, 
25  U.  S.  (12  Wheat)  369,  6  L.  Ed.  660;  Gook 
v.  Moffat,  46  U.  S.  (5  How.)  295,  316,  12  L. 
Ed.  159;  Wilson  v.  Matthews,  32  Ala.  332; 
Hawley  y.  Hunt,  27  Iowa,  303,  1  Am.  Bep. 


IMPAIRING  OBLIGATION 


3414 


IMPAIRING  OBLIGATION 


278;  Frey  v.  Kirk  (Md.)  4  Olll  &  J.  509.  23 
Am.  Dec.  581;  Betts  y.  Bagley,  29  Mass.  (12 
Pick.)  572;  Mather  y.  Bush  (N.  Y.)  16  Johns. 
233,  4  Oity  H.  Rec.  97.  8  Am.  Dec.  313; 
Jacques  y.  Marquand  (N.  Y.)  6  Ck)w.  497; 
Sebrlng  y.  Mersereau  (N.  Y.)  9  CJow.  344; 
Donnelly  y.  Corbett,  7  N.  Y.  (8  Seld.)  500; 
Smith  y.  Parsons,  1  Ohio  (1  Ham.)  236,  13 
Am.  Dec.  608. 

Ghaiice  of  medtuiii  of  pAyment. 

A  contract  to  pay  a  certain  sum  of  mon- 
ey is  legally  performed  if  paid  in  currency 
which  is  lawful  money  at  the  time  payment 
becomes  due  or  is  demanded;  and  therefore 
Act  Cong.  Feb.  25.  1862.  making  treasury 
notes  a  legal  tender,  does  not  impair  the 
obligation  of  contracts,  although  applied  to 
obligations  existing  before  that  time.  Elnoz 
y.  Lee.  79  U.  S.  (12  Wall.)  457,  20  L.  Bd.  287; 
Parker  y.  Dayls.  Id.;  Legal-Tender  Cases. 
Id.;  Troy  y.  Bland,  58  Ala.'  197;  Belloc  y. 
Dayis.  38  Cal.  242;  Jones  y.  Barker,  37  Ga. 
503;  Black  y.  Lusk,  69  111.  70;  Hintrager  y. 
Bates.  18  Iowa,  174;  Wilson  y.  Triblecock, 
23  Iowa.  331;  George  y.  Concord,  45  N.  H. 
434;  Metropolitan  Bank  y.  Van  Dyck,  27  N. 
Y.  400;  ShoUenberger  y.  Brlnton,  52  Pa.  (2 
P.  F.  Smith)  9;  Johnson  y.  lyey,  44  Tenn. 
(4  Cold.)  608,  94  Am.  Dec.  206.  Contra,  see 
Hepburn  y.  Grlswold,  75  U.  S.  (8  Wall.)  603, 
19  L.  Ed.  513;  Grlswold  y.  Hepburn,  63  Ky. 
(2  Duy.)  20;  Martin  y.  Martin,  20  N.  J.  Bq. 
(5  0.  B.  Green)  421. 

Oluuiso  in  remedy* 

Const.  U.  8.  art  1.  {  10.  proyiding  that 
no  state  shall  pass  any  law  impairing  the 
obligation  of  a  contract,  necessarily  refers 
to  an  executory  contract,  or  one  under  which 
something  remains  to  be  done,  and  under 
which  there  is  an  obligation  on  one  or  both 
of  the  parties  to  do  it,  and  that  no  law  of  a 
state  shall  impair  this  obligation  by  altering 
it  in  any  material  part.  The  prohibition  does 
not  apply  to  the  remedy,  but  to  terms  used 
by  the  parties  to  the  agreement,  and  which 
fix  their  respectiye  rights  and  obligations. 
A  modification  of  the  remedy  for  a  breach  of 
contract  does  not  impair  its  obligation,  since 
the  thing  to  be  done  and  the  time  of  per- 
formance remain  on  the  face  of  the  contract 
in  all  their  binding  force  on  the  parties,  and 
these  are  shielded  by  the  Constitution  from 
legislatlye  interference.  Charles  Blyer  Bridge 
y.  Warner  Bridge^  36  U.  S.  (11  Pet)  420.  573, 
9  L.  Ed.  773;  Crawford  y.  Branch  Bank  of 
Mobile,  48  U.  S.  (7  How.)  279,  282.  12  L.  Ed« 
700. 

An  alteration  by  law  of  a  remedy  to 
such  extent  as  to  materially  affect  a  right 
yested  under  a  prior  contract  is  unconstitu- 
tional. Gordon  y.  South  Fork  Canal  Co. 
(U.  S.)  10  Fed.  Oas.  817,  reyersed  in  73  U. 
S.  (6  Wall.)  561.  18  L.  Bd.  894;  Burton  y. 
Town  of  Koshkonong  (U.  S.)  4  Fed.  373;  Wood- 


ruff y.  Scruggs,  27  Ark.  26,  11  Am.  Rep.  777; 
McCreary  y.  State,  27  Ark.  425;  Smith  v. 
Morse,  2  Cal.  524;  Watkins  y.  Glenn,  55  Kan. 
417,  40  Pac.  316;  Lapsley  y.  Brashears,  14 
Ky.  (4  Litt)  47;  Webster  y.  Rose,  53  Tenn. 
(6  Helsk.)  93,  19  Am.  Rep.  583;  McLane  y^ 
Paschal,  62  Tex.  102;  Soberts  y.  Cocke  (Va.) 
28  Grat  207. 

The  power  of  the  Legislature  to  regu- 
late the  remedy  and  modes  of  proceeding  in 
relation  to  past  as  well  as  future  contracts 
is  subject  only  to  the  restriction  that  it  can- 
not be  exercised  so  as  to  take  away  all  rem- 
edy upon  the  contract,  or  to  impose  upon  Its 
enforcement  new  burdens  and  restrictions 
which  materially  Impair  the  yalue  and  ben- 
efit of  the  contract  Tennessee  y.  Sneed.  96 
U.  S.  69,  24  U  Bd.  610;  Briscoe  y.  Anketell, 
28  Miss.  (6  Cushm.)  361,  61  Am.  Dec.  553; 
Van  Rensselaer  y.  Bead,  26  N.  Y.  558;  Hunt- 
zinger  y.  Brock  (Pa.)  3  Grant,  Cas.  243;  Um- 
benhauer  y.  Miller  (Pa.)  1  Woodw.  Dec.  69; 
Ward  y.  Hubbard,  62  Tex.  559.  The  law  of 
the  remedy  is  no  part  of  the  contract  Wood 
y.  ChUd,  20  111.  (iv)  Peck)  209;  Templeton 
y.  Home,  82  lU.  491;  Ray  y.  Cannon  (La.) 
2  Mart  (N.  S.)  14;  Edwards  y.  Keansey,  96 
U.  S.  595,  600,  24  L.  Ed.  793. 

The  Legislature  cannot  so  regulate  the 
remedy  as  to  destroy  the  contract  by  deny- 
ing all  means  of  enforcing  it  Johnson  y. 
Bond  (U.  S.)  13  Fed.  Cas.  734;  Scarboroa^rb 
y.  Dugan,  10  Cal.  305;  Bruce  y.  Schuyler,  9 
IlL  (4  Gllman)  221,  46  Am.  Dec.  447;  Com- 
monwealth Bank  y.  Patton,  27  Ky.  (4  J.  J. 
Marsh.)  190;  Scalne  y.  Inhabitants  of  Belle- 
yille,  89  N.  J.  Law  (10  Vroom)  526;  Plant- 
ers' Bank  y.  Sharp,  47  U.  S.  (6  How.)  801« 
830,  12  L.  Ed.  447. 

The  Legislature  has  the  power  to  change 
the  remedy  for  the  enforcement  of  contracts, 
if  the  obligation  be  not  thereby  Impaired. 
Gk)rdon  y.  South  Fork  Canal  Co.  (U.  S.)  10 
Fed.  Cas.  817,  reyersed  in  73  U.  S.  (6  Wall.) 
561,  18  L.  Ed.  894;  Bronson  y.  Kinzie,  42  U. 
S.  (1  How.)  311,  315,  11  L.  Bd.  143;  Blood- 
good  y.  Cammack  (Ala.)  5  Stew.  &  P.  276; 
Carey  y.  Giles,  9  Ga.  253;  State  y.  Bennett, 
24  Ind«  383;  Watts  y.  Byerett,  47  Iowa,  269; 
Howard  y.  Kentucky  &  Louisyille  Mut  Ins. 
Co.,  52  Ky.  (13  B.  Mon.)  282;  Baldwin  y.  City 
of  Newark,  38  N.  J.  Law  (9  Vroom)  158; 
Neass  y.  Mercer  (N.  Y.)  15  Barb.  318;  Peo- 
ple y.  Carpenter  (N.  Y.)  46  Barb.  619. 

Bxlstlng  remedies  for  the  enforcement  of 
a  contract  at  the  time  of  its  execution  are 
part  of  its  obligation,  which  the  state  may 
not  so  change  as  to  impair  a  substantial 
right  Walker  y.  Whitehead,  83  U.  a  (16 
Wall.)  814,  21  U  Bd.  357;  Cochran  y.  Darcy, 
5  S.  C.  (5  Rich.)  125. 

Statutes  of  limitation  affect  the  remedy, 
merely,  and  are  not  within  the  scope  of  the 
inhibition  against  laws  impairing  the  obliga- 
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tion  ot  contracts,  unless  they  entirely  take 
away  the  remedy,  or  so  Incnmb^  it  with 
condltioDS  as  to  render  it  Impracticable. 
Barker  r.  Jackson  (U.  S.)  2  Fed.  Gas.  811; 
Farmers'  &  Mechanics'  Bank  y.  Smith,  19 
U.  &  <6  Wheat)  131»  5  L.  Ed.  224;  Le  Roy 
T.  Crowninshield  (U.  S.)  15  Fed.  Gas.  862; 
Bronson  v.  Kinzie,  42  U.  8.  (1  How.)  311,  315, 
11  U  Ed.  143;  BUckford  t.  Peltier  (Ind.)  1 
Blackf.  36;  State  y.  Jones,  21  Md.  432;  Wal- 
termire  ▼.  Westover,  14  N.  Y.  (4  Kern.)  16; 
De  Conche  ▼.  Savetier  (N.  Y.)  8  Johns.  Gh. 
190,  8  Am.  Dec.  478;  De  Gordoya  v.  Olty  of 
Galveston,  4  Tex.  470. 

A  law  which  establishes  a  role  of  eyi- 
dence  respecting  certain  past  transactions 
cannot  be  said  to  Impair  the  obligation  of 
contracts.  Laws  which  change  the  rules  of 
evidence  relate  to  the  remedy  only.  Her- 
bert V.  Easton,  43  Ala.  547;  Rich  v.  Flanders, 
39  N.  H.  304;  Tabor  v.  Ward,  83  N.  G.  291. 

An  act  directing  sales  on  credit,  under 
decrees  in  chancery,  longer  than  tbe  law 
allowed  at  the  date  of  the  contracts  between 
the  respective  parties,  was  held  constitution- 
al. Austin  V.  Andrews,  Dall.  Dig.  447;  Gar- 
land y.  Brown  (Ya.)  23  Grat  173.  Gontra, 
see  January  v.  January,  23  Ky.  (7  T.  B. 
Mon.)  542, 18  Am.  Dec.  211. 

An  act  suspending  the  enforcement  of  a 
judgment  for  a  limited  time  is  unconstitu* 
tional,  as  applied  to  judgments  rendered  be- 
fore its  passage.  Blair  v.  Williams,  14  Ky. 
(4  Litt)  35;  Grayson  v.  Lilly,  23  Ky.  (7  T. 
B.  Mon.)  6;  Stephenson  v.  Bamett,  Id.  50; 
Brown  v.  Ward,  1  Mo.  209;  Bumgardner  v. 
Circuit  Court  of  Howard  Gounty,  4  Mo.  50; 
Stevens  v.  Andrews,  31  Mo.  206;  Jones  v. 
Crittenden,  4  N.  G.  55»  6  Am.  Dec  531;  Web- 
ster V.  Rose,  53  Tenn.  (6  Heisk.)  93. 

Decree  of  Impairment* 

The  objection  to  a  law  on  the  ground 
of  its  impairing  the  obligation  of  a  contract 
can  neyer  depend  upon  the  extent  of  a 
change  which  the  law  effects  in  it  Any  de- 
viation from  its  terms  by  postponing  or  ac- 
celerating the  period  of  performance  which 
it  prescribes,  imposing  conditions  not  em- 
braced in  the  contract,  or  dispensing  with  the 
performance  of  those  which  are,  however, 
minute  or  apparently  immaterial  in  their 
effect  upon  the  contract  of  the  parties,  im- 
pairs its  obligation.  Green  v.  Biddle,  21  U. 
S.  (8  Wheat)  1,  84,  5  L.  Bd.  547;  VonHoff- 
man  v.  City  of  Quincy,  71  U.  8.  (4  WalL)  535, 
552,  18  L.  Ed.  403;  Berdan  v.  Van  Riper,  16 
N.  J.  Law  (1  Har.)  7,  11;  Woodruff  v. 
State,  8  Ark.  (3  Pike)  285;  Gonmierdal 
Bank  of  Rodney  v.  State,  12  Miss.  (4  Smedes 
lb  M.)  439;  Bates  v.  Gregory,  26  Pac.  891, 
803,  89  Cal.  387. 

Eminent  domain  as  alf  eotlns* 

Though  a  charter  granting  special  priv- 
ileges to  a  corporation  is  a  contract,  within 


the  meaning  of  the  Federal  Constitution,  pro- 
hibiting the  states  from  passing  any  law  im- 
pairing the  obligation  of  a  contract,  the 
right  of  eminent  domain  which  condenms 
the  property  of  such  corporation  for  use  as 
a  public  utility  or  conveyance  does  not  in- 
terfere with  the  inviolability  of  contracts. 
All  property  is  held  by  tenure  from  the  state, 
and  all  contracts  are  subject  to  the  right  of 
eminent  domain.  West  River  Bridge  Go.  v. 
Dix.  47  U.  S.  (6  How.)  507,  518,  12  L.  Ed.  535. 

Exemption  and  liomestead  laws* 

An  act  exempting  certain  property  from 
levy  on  executions  or  attachment  to  satisfy 
debts  contracted  before  its  passage  does  not 
conflict  with  that  clause  of  the  Gonstitution 
of  the  United  States  which  prohibits  any 
state  from  passing  a  law  impairing  the  obli- 
gation of  contracts.  Sneider  v.  Heidelberger, 
45  Ala.  126;  Hardeman  v.  Downer,  39  Ga. 
425;  Grimes  v.  Bryne,  2  Minn.  89  (Gil.  72); 
Stephenson  v.  Osborne,  41  Miss.  119,  90  Am. 
Dec.  358;  Morse  v.  Goold,  11  N.  Y.  (1  Kern.) 
281,  62  Am.  Dec  103;  Mather  v.  Bush  (N. 
Y.)  16  Johns.  233,  244,  8  Am.  Dec.  313. 

A  constitutional  or  statutory  provision 
establishing  or  enlarging  a  homestead  ex- 
emption is  within  the  federal  prohibition  of 
laws  impairing  the  obligation  of  contracts*  in 
so  far  as  it  relates  to  debts  contracted  before 
its  adoption.  Gunn  v.  Barry,  82  U.  S.  (15 
Wall.)  610,  21  L.  Bd.  212;  Wilson  v.  Brown, 
58  Ala.  62,  29  Am.  Rep.  727;  Jones  v. 
Brandon,  48  Ga.  593;  Gochran  v.  Darcy,  6 
S.  G.  (5  Rich.)  125;  Bx  parte  Hewett,  Id. 
409;  Douglas  v.  Graig,  13  &  G.  371;  Bull 
V.  Rowe,  Id.  355;  Gharles  v.  Gharles,  Id. 
385;  Hannum  v.  Mclnturf,  58  Tenn.  (11 
Heisk.)  48,  note;  Id.,  66  Tenn.  (6  Baxt)  225. 

I^aws  extending  exemptions  from  attach- 
ment or  execution  are,  so  far  as  they  relate 
to  previously  contracted  debts,  unconstitu- 
tional, as  impairing  the  obligation  of  con- 
tracts by  destroying  the  remedy  in  material 
respects.  Gunn  v.  Barry,  82  U.  8.  (15  Wall.) 
610,  21  L.  Ed.  212;  Edwards  v.  Eearzey, 
96  U.  S.  595,  24  L.  Ed.  793;  Toulumne 
Redemption  Go.  v.  Sedgwick,  15  Gal.  516; 
Forsyth  v.  Marbury  (Ga.)  R.  M.  Gharlt  324; 
New  Orleans  Ganal  &  Banking  Go.  v.  Glty 
of  New  Orleans,  30  La.  Ann.  1371 ;  Dorring- 
ton  V.  Myers,  11  Neb.  388,  9  N.  W.  555; 
Danks  v.  Quackenbush,  1  N.  Y.  (1  0>mst) 
129;  Hannum  v.  Mclnturf,  66  Tenn.  (6 
Baxt)  225. 

Grant  of  like  f  ranoUse  to  another. 

A  charter  by  which  the  state  grants  to  a 
bridge  company  the  right  to  construct  and 
maintain  a  bridge  is  not  impaired,  within 
the  meaning  of  the  federal  Gonstitution,  by 
the  grant  by  the  state  to  another  bridge  com- 
pany of  the  right  to  maintain  another  bridge 
over  the  same  river,  in  the  absence  of  an 
express  provision  in  the  original  charter  giv- 
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Ing  the  flnrt  bridge  company  exclusive  prlv- 
lleges.  Corporation  charters,  as  taking  awaj 
rights  of  the  public,  are  to  be  strictly  con- 
strued, and  the  contract  In  question  cannot 
be  construed  as  granting  an  exclusire  priv- 
ilege implication.  Charles  River  Bridge  v. 
Warren  Bridge,  86  U.  S.  (11  Pet)  420,  573,  9 
L.  Ed.  773. 

Imposition  of  liability  on  BLimiolpallty* 

The  charter  of  a  city  is  so  far  a  con- 
tract between  the  state  and  the  corporation 
that  its  right  to  hold  and  enjoy  its  property 
cannot  be  impaired  or  destroyed  by  sub- 
sequent legislation,  but  the  Constitution  does 
not  exempt  municipal  charters  from  remedial 
legislation  or  general  laws.  The  state  may 
make  laws  concerning  chartered  corporations 
so  long  as  they  remain  pubUci  juris.  Con- 
sequently Laws  1855,  c.  428,  providing  for 
the  recovery  of  damages  against  a  city  by 
those  whose  property  had  been  destroyed  by 
a  mob  within  the  city,  but  making  no  provi- 
sion for  the  collection  of  such  judgment,  save 
by  the  exercise  of  the  taxing  power,  did  not 
Impair  the  obligation  of  any  contract  exist- 
ing between  the  state  and  city.  Davidson  v. 
City  of  New  York,  25  N.  Y.  Super.  Ot  (2  Bob.) 
230.  247. 

Zdoense  to  pvaotloe  law* 

Though  a  lawyer's  license  is  not  a  naked 
privilege,  revocable  at  pleasure  by  the  state, 
but  constitutes,  rather,  a  vested  right,  yet 
he  may  be  taxed  by  the  state  for  the  priv- 
ilege of  exercising  such  right,  without  Im- 
pairing the  obligation  of  a  contract  The 
license  Is  presumed  to  have  been  accepted 
subject  to  the  power  of  the  state  to  Impose 
upon  its  exercise  a  share  of  the  public  bur- 
den. Ex  parte  Williams,  20  S.  W.  580,  582, 
31  Tex.  Or.  R.  262,  21  L.  R.  A.  783. 

Police  regnlations* 

The  act  of  Gen.  Assembly,  1860,  ap- 
proved June  6th,  and  taking  effect  July  4th 
of  that  year,  adding  the  1st  day  of  January 
to  the  list  of  legal  holidays,  and  providing 
that  notes  In  terms  falling  due  on  that  day 
should  be  deemed  to  fall  due  on  the  last  secu- 
lar day  preceding  such  date,  does  not  im- 
pair the  obligation  of  the  contract  In  a  prom- 
issory note  dated  on  June  29,  1860,  and  pay- 
able six  months  after  date.  If  such  note  was 
properly  presented  for  payment  and  protest- 
ed for  nonpayment  on  the  31st  day  of  De- 
cember. The  constitutional  prohibition 
against  the  enactment  of  laws  Impairing  ob- 
ligations of  contracts  applies  only  to  laws 
aimed  at  contracts,  and  Intended  to  operate 
upon  some  of  the  stipulations  which  such 
contracts  contain,  and  it  was  not  the  inten- 
tion of  the  framers  of  the  Constitution  to  in- 
terfere In  any  manner  with  the  Legislation 
of  the  states  with  relation  to  their  Inter- 
nal police.    It  certainly  was  not  the  design 


of  our  legislators  by  the  act  of  1860  to  car- 
tall  the  term  of  credit  agreed  upon  between 
creditors  and  their  debtors,  or  In  any  ottier 
way  to  affect  existing  contracts,  or  the  oUi- 
gatlons  which  such  contracts  impose.  Their 
object  obviously  was  to  promote  the  public 
health,  public  morals,  or  public  welfare  In 
some  other  respect,  by  enabling  a  portion  of 
our  people  for  a  season  to  shake  off  the  cares 
of  business,  and  devote  another  day  to  recre- 
ation and  the  cultivation  of  the  social  af- 
fections. With  the  wisdom  or  expediency  of 
the  enactment  we  have  nothing  to  do.  Our 
inquiry  regards  only  the  constitutional  au- 
thority of  the  Legislature  to  adopt  it  We 
are  satisfied  that  it  possessed  that  power. 
The  statute  In  question  is  of  the  character 
of  a  police  regulation,  and  for  that  reason,  if 
for  no  other.  Is  beyond  the  purview  of  tbe 
constitutional  prohibition.  Barlow  v.  Ores- 
pry,  81  Conn,  261  264,  265. 

Beoordlns  acts. 

The  prohibition  of  the  federal  Consti- 
tution relative  to  impairing  the  obligation  of 
contracts  does  not  extend  to  all  legislation 
about  contracts.  States  may  pass  recording 
acts  by  which  an  elder  grantee  shall  be  post- 
poned to  a  younger.  If  the  prior  deed  be 
not  recorded  within  a  limited  time,  and  this 
whether  the  deed*  be  dated  before  or  after 
the  act  Acts  of  limitation  also  giving  peace 
and  confidence  to  the  actual  possessor  of 
the  soil,  and  refusing  the  aid  of  courts  of 
justice  in  the  enforcement  of  contracts  after 
a  certain  time,  have  received  judicial  sanc- 
tion. Such  acts  may  be  said  to  efPect  a  com- 
plete divestiture  or  even  a  transfer  of  right, 
yet  as  reasons  of  sound  policy  having  led  to 
their  adoption,  their  validity  cannot  be  ques- 
tioned. Phalen  v.  Virginia,  49  U.  8.  (8  How.) 
163,  168,  12  L.  Ed.  1030. 

Bednotlon    of   Interest   rate   on   Jnds- 
n&ent. 

The  provision  of  the  federal  Constitu- 
tion that  no  law  impairing  the  obligation  of 
contracts  shall  ever  be  passed,  does  not  for- 
bid a  state  from  legislating,  within  its  dis- 
cretion, to  reduce  the  rate  of  Interest  upon 
judgments  previously  obtained  in  its  courts, 
as  the  judgment  creditor  has  no  contract 
whatever  in  that  respect  with  the  judgment 
debtor,  and  as  the  former's  right  to  receive, 
and  the  latter's  obligation  to  pay,  exist  only 
as  to  such  an  amount  of  interest  as  the  stal^ 
chooses  to  prescribe  as  a  penalty  or  liquidat- 
ed damages  for  the  nonpayment  of  the  judg- 
ment Read  v.  Mississippi  County,  63  S.  W. 
807,  808,  69  Ark.  865,  86  Am.  St  Bep.  202. 

Belease  from  UaliUlty* 

The  word  "impair,"  in  the  clause  of  the 
federal  Constitution  prohibiting  the  states 
from  impairing  the  obligation  of  contracts, 
describes  the  act  of  a  state  which  has 
chartered  a  bank  with  usual  banking  powers 
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.  of  discount,  deposit,  and  circulation,  which, 
on  the  bank  becoming  insolvent,  passes  an 
act  dlvertlnf  the  assets  of  the  bank  from 
the  payment  of  its  outstanding  bills.  Thus 
statutes  requiring  such  a  corporation  to  dis- 
tribute its  property  among  its  stockholders, 
leaving  its  bills  unredeemed.  Impairs  the  ol>- 
llgation  of  the  contracts  contained  in  such 
bills.  Gurran  v.  Arkansas,  66  U.  S.  (15  How.) 
804,  809, 14  L.  Ed.  706. 

The  obligation  of  a  contract  is  impaired, 
within  the  meaning  of  the  federal  and  state 
Constitutions  prohibiting  state  statutes  im- 
pairing the  obligation  of  contracts,  by  the 
passage  of  an  act  by  which  a  town  created 
by  a  former  act  from  a  part  of  another  town, 
and  required  by  the  former  act  to  pay  its 
proportion  towards  the  support  of  all  pau- 
pers then  on  expense  in  the  original  town, 
is  relieved  from  such  liability.  Bowdoinham 
V.  Richmond,  6  Me.  (6  Oreenl.)  112,  19  Am. 
Dec  197. 

A  state  statute  repealing  a  former  stat- 
ute which  made  the  stock  of  stockholders  in 
a  chartered  company  liable  to  the  corpora- 
tion's debts  is,  as  respects  creditors  of  the 
corporation  exteting  at  the  time  of  the  repeal, 
a  law  Impairing  the  obligation  of  contracts, 
and  void;  and  this  is  so,  even  though  the 
liability  of  the  stock  is  in  some  respects 
conditional  only,  and  though  the  stockholder 
was  not  made,  by  the  statute  repealed,  liable 
in  any  way  in  his  person  or  property  general- 
ly for  the  corporation's  debts.  Hawthorne  v. 
Galef,  69  U.  S.  (2  Wall.)  10,  17  L.  Ed.  776. 

Tasatloa  of  mvmicipal  oUigatioiuu 

The  term  ''impairment  of  the  obliga- 
tion of  contracts,"  within  the  meaning  of  the 
federal  Constitution,  prohibiting  the  impair- 
ment of  the  obligation  of  contracts  by  the 
states,  includes  statutes  and  ordinances  by 
which  a  municipal  corporation  contemplates 
to  tax  its  own  interest-bearing  obligations  by 
directing  the  retention  of  certain  portion  of 
the  interest  as  taxes.  A  state  may  un- 
doubtedly tax  any  of  its  creditors  within  its 
Jurisdiction  for  the  debt  due  to  him,  and 
regulate  the  amount  of  the  tax  by  the  rate  of 
interest  the  debt  bears,  if  its  promise  be 
left  unchanged.  A  tax  thus  laid  impairs  no 
obligation  assumed.  It  leaves  the  contract 
untouched.  But  until  payment  of  the  debt  or 
interest  has  been  made  as  stipulated,  we 
think  no  act  of  state  sovereignty  can  work 
an  exoneration  from  what  has  been  promised 
to  the  creditor,  namely,  payment  to  him, 
without  a  violation  of  the  Constitution.  The 
true  rule  of  every  case  of  property  founded 
on  contract  with  the  government  is  this:  It 
must  first  be  reduced  into  possession,  and 
then  it  will  become  subject,  in  common  with 
other  similar  property,  to  the  right  of  the 
government  to  raise  contributions  upon  it 
It  may  be  said  that  the  government  may  ful- 


fill this  principle  by  paying  the  Interest  with 
one  hand,  and  taking  the  amount  of  the  tax 
with  the  other.  But  to  this  the  answer  is 
that,  to  comply  truly  with  the  rule,  the  tax 
must  be  upon  all  the  money  of  the  com- 
munity, not  upon  the  particular  portion  of 
it  which  is  paid  to  the  public  creditors,  and 
it  ought,  besides,  to  be  so  regulated  as  not 
to  Include  a  lien  of  a  tax  upon  the  fund 
Murray  v.  Charleston,  96  U.  8.  432,  441,  24 
L.  Ed.  76a 

Validation    mt    defeetiT*    aokaowledff- 
ments* 

There  Is  do  impairment  of  a  contract, 
within  the  meaning  of  the  clause  of  the  fed- 
eral Constitution  prohibiting  the  states  from 
impairing  contracts,  in  a  statute  validating 
defective  acknowledgments  of  deeds.  So  far 
as  it  has  any  legal  operation,  it  goes  to  con- 
firm and  not  to  impair  the  contract  Wat- 
son V.  Mercer,  88  U.  8.  (8  Pet)  88,  110,  8  L. 
Bd.  876. 

Validation  of  Toid  oontraet* 

A  statute  expressly  giving  validity  to  a 
contract  which  had  been  held  void  by  the 
courts  Is  not  a  law  Impairing  the  obligation 
of  contracts.  Batteries  v.  Matthewson,  27  U. 
S.  (2  Pet)  880,  886,  7  L.  Bd.  468;  Welch 
V.  Wadsworth,  80  Conn.  149,  164,  165.  79 
Am.  Dec.  289. 

A  contract  which  has  become  void  by 
force  of  its  Inherent  conditions  cannot  be 
reinstated  by  a  legislative  act  Plankroad 
Co.  V.  Davidson,  89  Pa.  (8  Wright)  436;  By- 
waters  v.  Paris  &  G.  N.  By.  Co.»  78  Tex.  624, 
11  8.  W.  856. 

IMPANEL 

"Impaner  means  the  right  to  enter  the 
names  of  the  Jury  on  a  list  or  piece  of  parch- 
ment called  a  ''panel";  to  form  or  enroll  as 
a  list  of  Jurors  in  a  court  of  Justice.  Por- 
ter V.  People  (N.  Y.)  7  How.  Prac  441,  443 
(citing  Bouv.  Law   Diet). 

Bouvier  says  to  "impanel"  meant  the 
writing  of  the  names  of  a  Jury  on  the  sched- 
ule by  the  sheriff  or  other  officer  lawfully  au- 
thorized. Lyman  t.  People,  7  IlL  App.  (7 
Bradw.)  845,  848. 

In  American  practice,  the  word  impan- 
eled is  used  of  a  Jury  drawn  for  trial  of  a 
particular  case  by  the  clerk,  as  well  as  a 
general  list  of  Jurors  returned  by  the  sheriff. 
Rich  V.  State,  1  Tex.  App.  206,  209,  210. 

A  Jury  is  impaneled  when  it  is  ready 
to  try  the  case.  Whart  Cr.  Law,  |  590: 
State  V.  Cardoza,  11  S.  a  196,  258. 

As  swearing  Jnry* 

Impaneling  has  nothing  to  do  with  draw- 
ing, selecting,  or  swearing  Jurors,  but  means 
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Blmply  making  a  list  of  those  who  hare  been 
selected.  Zapf  y.  States  17  South.  225,  85 
Fla.  210. 

2  ReT.  St  p.  509,  §  8,  provided  that  in  ac- 
tions for  forcible  entry  and  detainer  the 
jurors  shoald  be  summoned,  returned,  and 
impaneled  as  provided  in  dvll  actions  be- 
fore Jnstlces.  Held,  that  "impaneling"  refer- 
red to  the  panel  to  be  made  by  the  officer 
summoning  the  jury,  and  had  no  reference  to 
any  drawing  or  swearing  of  the  jury  by  the 
judge.  Porter  ▼.  People  (N.  Y.)  7  How.  Prac. 
441,443. 

The  word  "impanel,"  as  used  in  the 
statute  giving  the  right  to  peremptory  chal- 
lenge jurors  summoned  and  impaneled,  does 
not  mean  the  jury  sworn  to  try  the  case,  so 
that  until  sworn  the  jury  are  not  impaneled, 
but  a  jury  is  said  to  be  impaneled  when  the 
sheriff  has  entered  their  names  into  the 
panel.    State  ▼.  Potter,  18  Conn.  166, 175. 

The  statement  in  a  record  that  the  court 
Impaneled  the  jury  does  not  necessarily  im- 
ply that  the  jury  was  sworn.  Rich  y.  State, 
1  Tez.  App.  206,  209,  210;  Lyman  y.  People^ 
7  IlL  App.  (7  Bradw.)  845, 848.  And  such  rec- 
ord is  therefore  fatally  defectlye.  Zapf  t. 
State,  17  South.  225,  85  Fla.  210. 

A  grand  juror  is  said  to  be  impaneled  aft- 
er his  qualifications  have  been  tried  and  he 
has  been  sworn.  Code  Gr.  Proc  Tex.  1895, 
art  399. 

IMPARLANCE. 

See  "General  Imparlance.** 

IMPARTIAL 

"According  to  the  definition  of  our  stand- 
ard lexicographer,  a  man  who  is  impartial  is 
one  who  is  not  biased  in  favor  of  one  party 
more  than  another;  who  is  indifferent,  un- 
prejudiced, disinterested;  as  an  impartial 
judge  or  arbitrator.  The  primary  idea  con- 
tained in  this  definition  is  freedom  from  per- 
sonal bias,  indifference  between  the  parties 
as  persons;  not  prejudiced  against  one  or 
the  other;  disinterested  as  between  them." 
Eason  y.  State,  65  Tenn.  (6  Baxt)  466,  469. 

"Impartial"  means  not  partial;  not  fa- 
voring one  party  more  than  another;  unprej- 
udiced; disinterested;  equitable;  just  Han- 
dle y.  State,  28  S.  W.  953,  954,  84  Tex.  Gr. 
R.  43  (citing  Webst  Diet);  Gurry  v.  State,  5 
Neb.  412,  418;  Thompson  v.  Beacon  Valley 
Rubber  Go.,  56  Gonn.  493,  498,  16  Atl.  554; 
Gole  y.  Gurtis,  16  Minn.  182,  194  (Gil.  161). 

The  word  'Impartial,"  in  the  definition 
of  probahle  cause  for  instituting  a  criminal 
prosecution  to  be  such  a  state  of  facts  known 
in  prosecuting  the  action  as  would  lead  a 
man  ot  ordinary  caution  and  prudence^  act- 


ing conscientiously,  impartially,  reasonably^, 
and  without  prejudice,  upon  the  facts  wittiin 
the  party's  knowledge,  to  believe  or  entertain 
an  honest  and  strong  suspicion  that  the  per- 
son accused  is  guilty,  is  not  used  in  an  abso- 
lutely unqualified  sense,  but  is  intended  to 
mean  that  the  impartiality  and  absence  of 
prejudice  are  to  be  such  as  would  character- 
ize a  man  of  ordinary  prudence,  acting  under 
the  same  circumstances,  and  with  the  same 
knowledge  of  facts  and  circumstances.  Gole 
y.  Gurtis,  16  Minn.  182,  194  (Gil.  161,  171). 

The  words  ••impartial"  and  •'reasonable" 
are  held  to  be  practically  synonymous,  so 
that  it  is  held  that,  in  a  suit  for  malicious 
prosecution,  a  definition  of  ••probable  cause" 
as  the  existence  of  such  facts  and  circum- 
stances as  would  excite  in  a  reasonable  mind 
the  belief  of  the  guilt  of  the  person  charged 
is  not  erroneous  because  of  the  use  of  the 
word  ••reasonable"  instead  of  ••ImpartiaL" 
Thompson  v.  Beacon  Valley  Rubber  Go.,  56 
Ck>nn.  493,  498,  16  Ati.  554. 

mPABTZAX.  JUBOR. 

••A  Juror,  to  be  Impartial,  must,  to  xiae 
the  language  of  Lord  Ck>ke,  be  indifferent  as 
he  stands  unsworn."  Reynolds  v.  United 
States,  98  U.  S.  145,  154,  25  li.  Ed.  244  (quot- 
ing Go.  Litt  155b). 

The  term  ••impartial  juror"  means  an  Im- 
partial man;  ••one  who  extends  to  his  felkyw 
men  the  humane  presumptions  of  the  lai^, 
and  keeps  his  mind  in  such  condition  with 
reference  to  the  accused  that  guilt  must  be 
affirmatively  and  conclusively  shown  before 
he  is  willing  to  convict"  State  y.  Beatty, 
25  Pac.  899,  902,  45  Kan.  492. 

As  used  in  Gonst  I  9,  art  1,  securing 
to  the  accused  in  all  criminal  prosecutions 
a  public  trial  by  an  impartial  jury,  the  word 
is  not  used  exclusively  in  its  primary  sense, 
but  In  its  secondary  or  more  general  sense,  as 
freedom  from  any  bias,  or  indifference  or  dis- 
interestedness. An  impartial  Juror  is  one 
who  enters  the  box  indifferent  in  feeling  and 
in  opinion.  Bason  y.  State,  65  Tenn.  (6  Baxt) 
466,  469. 

The  words  •impartial  Juror,"  at  the  time 
they  were  employed  in  the  Gonstttution,  had 
no  such  fixed  meaning  as  to  preclude  legisla- 
tion defining  in  some  measure  what  should 
constitute  such  a  Juror.  There  was  no  inten- 
tion to  exclude  persons  who  read  newspapers, 
and  it  was  never  intended  that  an  opinion 
formed  ft om  such  information  should  neces- 
sarily disqualify  such  a  person  as  a  juror. 
The  mere  fact  that  a  Juror  has  a  settied  im- 
pression as  to  the  prisoner's  guilt,  resulting 
from  information  from  almost  any  source, 
except  personal  knowledge  of  the  facts,  does 
not  necessarily  render  the  Juror  incompetent 
Ordinarily,  where  a  Juror  testifies  that  he  be- 
lieves, and  the  court  finds  as  a  fact;  that  he 


IMPARTIAL  JURY 


3419 


IMPEACH— IMPEACHMSNT 


would,  if  selected,  render  an  impartia]  yer- 
dlct  upon  the  eyidence,  he  is  an  impartial 
Jnror.  Consequently  a  statate  is  not  nncon- 
etitntional  which  provides  that  the  court 
may,  if  satisfied  that  a  Jnror  is  Impartial,  ad- 
mit him  to  serve,  though  be  has  formed  an 
opinion  based  upon  reading  newspaper  state- 
ments or  reports,  or  upon  hearsay,  but  not 
opon  conversations  with  witnesses,  or  read- 
ing reports  of  their  testimony  or  hearing 
them  testify,  provided  he  further  state  on 
oath  that  he  feels  able^  notwithstanding  his 
opinion,  to  render  an  impartial  verdict.  Mc- 
Hugh  V.  State,  42  Ohio  St  154^  161. 

mPABTIAZ.  JUBT. 

The  constitutional  guaranty  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  of  trial  by  an  Impartial  Jury  means 
a  jury  not  biased  in  favor  of  one  party  more 
than  another;  indifferent;  unprejudiced;  dis- 
interested. This  right  to  have  an  Impartial 
Jury  cannot  be  abridged,  and  therefore  the 
body  of  the  triers  should  be  composed  of  men 
Indifferent  between  the  parties,  and  otherwise 
capable  of  discharging  the  duty  of  Jurors. 
Whether  in  the  practical  administration  of 
Justice  the  right  is  infringed  is  necessarily 
a  jDdldal  question,  and  whether,  in  a  particu- 
lar case,  a  proposed  Juror  has  the  state  of 
mind  which  will  render  him  impartial,  is  a 
question  of  fact  which  it  is  the  duty  of  the 
court  trying  the  case  to  decide.  Curry  t. 
SUte,  5  Neb.  412,  418. 

"impartial,**  as  applied  to  a  Jury,  means 
not  fovoring  a  party  or  an  individual  because 
of  the  emotions  of  the  human  mind,  heart, 
or  affections.  It  means  that,  to  be  impartial, 
the  party,  his  cause,  or  the  issues  involved 
in  his  cause,  should  not,  must  not,  be  pre- 
judged. Handle  V.  State,  28  S.  W.  863, 954, 84 
Tex.Gr.  B.48. 

UPABTIAJUmr. 

Bev.  St  I  8462,  as  amended  by  Act  April 
15,  1880,  providing  that  telegraph  compa- 
nies, etc^  shall  receive  despatches  from  or 
for  any  individual,  and  they  must  be  trans- 
mitted with  impartiality,  means  without  dis- 
crimination, either  in  respect  to  persons,  or  in 
the  time  and  manner  of  transmission.  Amer- 
ican Union  Telegraph  Go.  v.  Bell  Telephone 
Oo.,  86  Ohio  St  298,  810,  88  Am.  Rep.  583. 

Gonst  art  8,  i  9,  providing  that,  in  pros- 
ecotions  by  indictment  or  information,  the 
accused  shall  be  entitled  to  a  speedy  trial  by 
an  impartial  Jury,  means  a  Jury  which  shall 
be  free  from  impressions  unfavorable  to  the 
party's  rights,  and  from  malice  or  ill  will  to- 
wards his  person.  Smith  v.  Bams,  4  111.  (8 
Scam.)  76,  82,  86  Am.  Dec.  515. 

The  term  "impartial  Jury*'  as  used  in 
the  Gonstltution,  guarantying  to  the  accused 


"a  speedy  public  trial  by  an  impartial  Jury,** 
means  that  the  Jurors  shall  stand  indifferent 
between  the  parties.  It  is  essential  that  ev- 
ery Jmrman  should  be  wholly  free  even  from 
the  suspicion  of  bias.  Goughlin  v.  People^  144 
IlL  140,  163,  88  N.  E.  1,  8,  19  L.  R.  A.  57. 

Within  the  provision  of  the  Gonstltution 
declaring  that  the  accused  in  every  final 
proceeding  shall  enjoy  the  right  of  trial  by 
an  impartial  Jury,  an  impartial  Jury  is  one 
that  is  composed  of  twelve  impartial  men. 
The  presence  of  one  partial  man  on  the  Jury 
destroys  the  impartiality  of  the  body  and 
renders  it  partial.  Woods  t.  States  41  S. 
W.  811,  812,  99  Tenn.  182. 

mPABTIAIXT. 

The  word  'Impartially*'  is  included  in  the 
term  "faithfully."  City  of  Hoboken  v.  Ev- 
ans, 81  N.  J.  Law  (2  Vroom)  842,  843. 

It  was  held  that  the  words  "faithfully, 
fairly,  and  impartially*'  meant  more  than 
faithfully  alone,  and  its  use  in  their  place 
was  insuf&cient  Perry  v.  Thompson,  16  N. 
J.  Law  (1  Har.)  72,  73. 

The  word  "impartially,"  in  the  statutory 
requirement  that  a  road  viewer's  oath  shall 
be  for  the  performance  of  his  duties  impar- 
tially, must  necessarily  be  used,  and  the  use 
of  the  word  "faithfully"  in  lieu  thereof  is  in- 
sufQcient  In  re  Gambria  St,  75  Pa.  (25  P.  F. 
Smith)  857,  860;  In  re  Nice  Town  Lane  (Pa.) 
82  Leg.  Int  28. 

The  word  'Impartially"  in  the  statute 
requiring  viewers  appointed  to  vacate  and 
re-lay  a  public  road  to  take  an  oath  that  they 
will  perform  the  duties  of  their  appointment 
"impartially  and  according  to  the  best  of 
their  ability"  is  not  of  the  same  meaning  as 
the  term  "with  fidelity,"  and  therefore  the 
latter  term  cannot  be  substituted  in  the  oath. 
In  re  Road  of  Jefferson  Tp.  (Pa.)  2  Lack.  Leg. 
N.  82& 


IMPEACH-IMPEACHMENT. 

Of  officer  as  Judicial  proceeding,  see  "Ju- 
dicial Proceeding." 

*To  impeach,  as  applied  to  a  person,  is 
to  accuse,  to  blame,  to  censure  him.  It  in- 
cludes the  imputation  of  wrongdoing.  To  im- 
peach his  official  report  or  conduct  is  to  show 
that  it  was  occasioned  by  some  partiality, 
bias,  prejudice,  inattention  to  or  unfaithful- 
ness in  the  discharge  of  that  duty,  or  that  it 
was  based  on  such  error  that  the  existence  of 
such  influence  may  be  Justly  inferred  from 
the  extraordinary  character  or  grossness  of 
the  error."    Bryant  v.  Qlidden,  86  Me.  86,  47. 

The  object  of  prosecutions  of  impeach- 
ment in  England  and  the  United  States  is  to 
reach  high   and  potent  <rffenders— such  as 
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might  be  presnmed  to  escape  pTmlBhment  in 
the  ordinary  tribunals,  either  from  their  own 
extraordinary  influence,  or  from  the  imper- 
fect organization  and  powers  of  those  tri- 
bunals. These  prosecutions  are  therefore  con- 
ducted by  the  representatlyes  of  the  nation, 
in  their  public  capacity,  in  the  face  of  the 
nation,  and  on  a  responsibility  which  is  at 
once  felt  and  reverenced  by  the  whole  com- 
munity. State  V.  Buckley,  54  Ala.  599,  618 
(citing  Story,  CJonst  §  688). 

An  impeachment  is  like  an  indictment, 
in  that,  when  once  preferred,  it  remains  pend- 
ing before  the  court  until  decided.  Wetmore 
V.  Storey  (N.  Y.)  22  Barb.  414,  494. 

IMPEAOHMENT  OF  ANNITITIES. 

''Anything  that  operates  as  a  hindrance, 
let,  impediment,  or  obstruction  to  the  making 
of  the  profits  out  of  which  the  annuity  is  to 
arise  amounts  to  an  impeachment  thereof.'* 
Pitt  T.  Williams,  4  Adol.  &  E.  885. 

IMPEACHMENT  OF  WASTE. 

"Waste"  and  "impeachment  of  waste" 
are  technical  terms,  and  are  only  found  in 
conveyances  of  real  estate.  They  are  entirely 
inapplicable  to  personalty.  "Waste,"  says 
Blackstone,  "is  a  spoil  or  destruction  of 
bouses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that 
has  the  remainder  or  reversion  In  fee  simple 
or  fee  tall.  -  'Impeachment  of  waste'  signi- 
fies a  restraint  from  committing  waste  upon 
lands  or  tenements,  or  a  demand  or  compen- 
sation for  waste  done  by  a  tenant,  who  has 
but  a  particular  estate  In  the  lands  granted, 
and  therefore  no  right  to  commit  waste.  All 
tenants  for  life  or  any  less  estate  are  liable 
to  be  impeached  for  waste,  unless  they  hold 
without  impeachment  of  waste.  In  the  lat- 
ter case  they  may  commit  waste  without  be- 
ing questioned,  or  any  demand  for  compensa- 
tion for  the  waste  done."  Sanderson  v. 
Jones,  6  Fla.  430,  480,  481,  63  Am.  Dec.  217. 

IMPEACHMENT  OF  WITNESS. 

The  word  "impeach,"  when  used  in  ref- 
erence to  a  witness,  signifies  to  discredit,  or 
to  show  or  prove  that  he  is  unreliable  or  un- 
worthy of  belief.  "Where  he  has  been  suc- 
cessfully impeached,  and  his  evidence  has 
not  been,  either  in  whole  or  in  part,  cor- 
roborated by  other  credible  testimony  in  the 
cause,  it  is  within  the  province  of  the  court 
or  jury  trying  the  issue  to  entirely  disregard 
his  testimony."  White  A  New  York  C.  A  St 
L.  R.  Co.,  42  N.  £.  456,  458,  142  Ind.  648. 

"Impeach,"  as  applied  to  the  contradic- 
tion of  a  witness  in  a  legal  proceeding,  is 
capable  of  two  significations.  One  is  the 
charge  or  accusation  of  want  of  veracity,  and 
the  other  is  the  establishment  of  the  charge. 
The  last  sense  is  shown  in  the  common  phras- 


er "attempt  to  impeach,**  or  "^a  failure  to  Im- 
peach," which  imply  that,  though  the  charga 
has  been  made,  it  has  not  reached  a  result. 
As  used  in  an  instruction  that.  If  the  Jury 
shall  find  that  a  certain  witness  is  impeached, 
then  they  should  give  no  consideration  to  bis 
deposition,  it  refers  to  the  establishment  of 
the  charge.  White  v.  McLean  (N.  Y.)  47 
How.  Prac.  193,  199. 

As  atteupt  to  impeaolu 

Strictly  speaking,  the  word  'tmpeach** 
imports  a  successful  attempt  to  establisli  the 
charge  of  want  of  veracity.  It  Imports  de- 
struction of  the  witness'  testimony,  but,  as 
generally  used,  it  comprehends  also  the  at- 
tempt to  establish  such  a  charge,  whether  un- 
successful K.r  successful  in  whole  or  in  port. 
It  not  only  means  destruction,  but  It  means 
attack,  and  it  includes  disparagement  and  dis- 
credit, which  may  be  considered  degrees  of 
impeachment.  A  provision  of  Civ.  Code  Prac. 
§  597,  that  a  witness  shall  not  be  impeached 
by  evidence  of  particular  wrongful  acts,  ap- 
plies to  the  cross-examination  of  a  defendant 
in  a  criminal  case  where  be  offers  himself 
as  a  witness — cross-examination  as  to  credJ- 
bility  being  a  method  of  impeachment.  Com- 
monwealth T.  Welch,  63  S.  W.  984,  986,  110 
Ky.  530. 

The  word  'Impeach,"  In  its  strictiy  prop- 
er signification,  as  applied  to  witnesses,  re- 
fers to  witnesses  whose  unworthlness  of 
credit  is  absolutely  established  in  the  minds 
of  the  Jury.  The  word  "impeach,"  as  used 
in  Civ.  Code,  §  5295,  providing  that  it  is  for 
the  Jury  to  determine  the  credit  to  be  given 
to  a  witness'  testimony  where  impeached  for 
general  bad  character,  is  not  used  in  the  strict 
sense,  but  as  being  synonymous  with  "at- 
tacked." Smith  V.  State,  85  S.  B.  59,  60,  109 
Ga.  479. 

Impeachment,  in  evidence,  is  ••an  allega- 
tion, supported  by  proof,  that  a  witness  who 
has  been  examined  is  unworthy  of  credit" 
It  is  a  solecism  to  say  that  a  witness  has  been 
successfully  impeached.  It  is  altogether 
proper  to  say  that  an  attempt  to  impeach  the 
credibility  of  a  witness  has  proved  success- 
ful. Powell  V.  State,  29  S.  B.  309,  317,  101 
Ga.  9,  05  Am.  St  Rep.  277. 

Oonflict  of  evidenee* 

"Impeachment,"  as  applied  to  the  im- 
peachment of  a  witness  in  a  legal  proceeding, 
means  an  attack  on  the  person's  credibility 
as  a  witness.  A  mere  conflict  between  a  wit- 
ness' testimony  and  the  testimony  of  another 
witness  in  regard  to  some  fact  is  not  an  im- 
peachment of  the  former.  Baker  r.  Robin- 
son, 49  111.  299,  SOL 

IMPEDE. 

"Impede"  is  not  synonymous  with  "ob- 
struct"   An  obstacle,  which  renders  access 
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to  an  Inclosnre  inconyenient,  impedes  tibe 
entrance  thereto,  but  does  not  obstruct  it, 
If  sufficient  room  be  left  to  pass  in  and  out 
"Obstruct"  means  'to  prevent,  to  close  up." 
Keeler  v.  Qreen,  21  N.  J.  Bq.  (6  O.  B.  Qreen) 
27,  30. 

"Impede,"  as  used  in  Act  Feb.  19,  1849, 
{  12,  requiring  railroad  crossings  to  be  made 
60  as  not  to  Impede  the  passage  or  transpor- 
tation of  persons  or  property  along  the  high- 
way, means  so  as  not  to  unnecessarily  in- 
terfere with  the  highway.  Appeal  of  North 
Manhelm  Tp.  (Pa.)  14  AtL  187, 14fi. 

nfPEBIMEKT. 

Bee  ^'Legal  Impediment** 

In  the  act  of  incorporation  of  a  railroad 
company,  providing  that  such  railroad  should 
be  so  constructed  as  not  to  obstruct  or  im- 
pede the  free  use  of  any  public  road,  street, 
lane,  or  bridge,  "impediment"  is  almost  syn- 
onymous with  "obstruction,"  except  that  It  Is 
seldom,  if  ever,  used  to  signify  an  entire 
blocking  up  of  the  way.  It  is  an  obstacle, 
not  an  Impassable  barrier.  An  obstruction 
is  anything  set  in  the  way,  whether  It  to- 
tally closes  the  passage  or  only  hinders  and 
retards  passage.  Understanding  these  words 
In  their  ordinary  import,  a  railroad  is  an  ob- 
struction per  se,  or  impediment  to  the  free 
use  of  a  street  by  the  public.  Under  the 
charter,  a  railroad  cannot  be  built  on  a 
street  in  such  a  manner  as  to  cause  any  ma- 
terial obstruction.  Commonwealth  v.  Erie 
&  N.  B.  R.  Co.,  27  Pa.  (B  Casey)  339,  355,  67 
Am.  Dec,  471. 


IMPENDING. 

"Impending"  denotes  something  that 
hangs  suspended  over  us,  and  may  remain 
so  Indefinitely;  but  the  fact  that  Asiatic 
cholera  had  touched  the  ports  of  Southern 
Europe,  some  3,000  miles  away,  does  not  con- 
stitute impending  danger,  so  as  to  authorize 
extraordinary  caution  for  the  protection  of 
public  health,  under  section  230  of  the  char- 
ter of  the  city  of  Buffalo,  authorizing  such 
measures  in  the  presence  of  great  and  immi- 
nent peril  by  reason  of  Impending  pestilence. 
Eckhardt  T.  City  of  Buffalo,  46  N.  Y.  Supp. 
204,  211,  19  Aop.  Div.  1. 

IMPERATIVE  STATUTE. 

The  distinction  between  "directory  stat- 
ute" and  "imperative  statute^'  is  that  a  clause 
is  directory  when  the  provisions  contain 
mere  matters  of  deductlou,  and  nothing  more, 
but  not  BO  when  they  are  followed  by  such 
words  as  are  used  here,  'that  anything  done 
contrary  to  such  provision  shall  be  null  and 
void  to  all  intents*';  these  words  giving 
direct,  positive,  and  absolute  prohibition.  A 
4  Wds.  &  P.— 29 


statute  directing  the  mode  of  proceeding  by 
public  officers  Is  to  be  deemed  directory,  and 
a  precise  compliance  Is  not  to  be  deemed  es- 
sential to  the  validity  of  the  proceedings, 
unless  so  declared  by  statute.  Nelms  v. 
Vaughan,  5  S.  B.  704,  84  Va.  696  (citing 
Pearse  v.  Morrlce,  2  Adol.  Sc  Bl.  94);  State 
V.  Holmes,  40  Pac.  786,  737,  12  Wash.  169. 

IMPERCEPTIBLE. 

^'Imperceptible,"  as  used  In  a  rule  of 
law  which  gives  to  the  riparian  owner  of 
land  accretions  which  accrue  by  small  and 
imperceptible  degrees  (2  BI.  Comm.  261), 
refers  only  to  the  manner  of  accretion.  It 
means  Imperceptible  In  progress,  and  not  im- 
perceptible after  a  long  lapse  of  time.  Lln- 
thicum  V.  Coan,  2  AtL  826,  828,  64  Md.  439, 
54  Am.  Rep.  775. 

In  considering  the  rule  that  land  form- 
ed upon  the  shore  of  the  sea  by  accretion, 
if  slow  and  "imperceptible,''  belongs  to  and 
is  added  to  the  estate  of  the  owner  of  the 
shore  line,  the  court  said:  "An  accretion 
extremely  minute,  so  minute  as  to  be  im- 
perceptible even  by  known  antecedent  marks 
or  limits  at  the  end  of  5  or  6  years,  may 
become  by  gradual  Increase  perceptible  by 
such  marks  or  limits  at  the  end  of  a  century, 
or  even  of  40  or  50  years;  for  it  is  to  be 
remembered  that  if  the  limit  on  one  side 
be  land,  or  something  growing  or  placed 
thereon,  as  a  tree,  a  house,  or  a  bank,  the 
limit  on  the  other  side  will  be  the  sea, 
which  rises  to  a  height  varying  almost 
at  every  tide,  and  of  which  the  variations 
do  not  depend  merely  upon  the  ordinary 
course  of  nature  at  fixed  and  ascertained 
periods,  but  depend  also  upon  the  strength 
and  direction  of  the  wind,  which  are  different 
almost  from  day  to  day,  and,  considering 
the  word  'Imperceptible'  in  this  issue  as  con- 
nected with  the  words  'slow  and  gradual,' 
we  think  it  must  be  understood  as  expressive 
only  of  the  manner  of  the  accretion,  as  the 
other  words  undoubtedly  are,  and  as  meaning 
imperceptible  in  Its  progress,  not  impercepti- 
ble after  a  long  lapse  of  time."  Rex  y. 
Yarborough,  8  Bam«  &  C.  19,  23. 


IMPERFECT. 

Not  perfect;  not  complete  in  all  Its 
parts;  wantlug  a  part;  defective;  deficient. 
Webst  Diet 

IMPERFECT  MORTGAGE. 

Where  a  vendor  holds  the  legal  title  un- 
der an  unexecuted  contract  for  the  convey- 
ance of  the  land  upon  the  payment  of  tbe 
purchase  money,  the  vendor's  security  Is 
something  stronger  than  a  mortgage,  because 
the  legal  title  is  retained  as  security.  It  has 
been  called  an  Imperfect  or  equitable  mort- 
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gage,  which  Is  a  more  appropriate  term  than 
vendor's  lien.  In  many  of  the  best  consid- 
ered cases  It  is  treated  as  if  it  had  the  simil- 
itude of  a  mortgage,  subject  to  foreclosure 
in  the  same  way  as  a  mortgage  is  fore- 
closed. Gessner  y.  Pelmateer,  26  Paa  789, 
790,  89  Gal.  89,  13  L.  B.  A.  187. 

IMPERFECT  OBLIOATIOK. 

An  imperfect  obligation  arises  where 
the  duty  assumed  by  the  contracting  parties, 
respectively,  to  perform  the  stipulations  of 
the  contract,  is  a  duty  which  is  recognized 
and  enforced  by  mxmlcipal  law.  Barlow  v. 
Greogory,  31  Gonn.  261,  265. 

The  term  "imperfect  obligation"  is  used 
to  designate  obligations  which  depend  for 
their  fulfillment  upon  the  will  and  conscience 
of  those  upon  whom  they  rest.  Edwards  v. 
Keaizey,  96  XT.  S.  595,  600,  24  L.  Ed.  793. 

If  the  duty  created  by  the  obligation 
operates  only  on  the  moral  sense,  without 
being  enforced  by  any  positive  law,  it  is 
called  an  '^Imperfect  obligation,"  and  creates 
no  right  of  action,  nor  has  it  any  legal  op- 
eration. The  duty  of  exercising  gratitude, 
charity,  and  the  other  merely  moral  duties 
Is  an  example  of  this  kind  of  obligation. 
Civ.  Code  La.  1900,  art  1757. 

IMPEBFECT  OWNERSHIP* 

Ownership  is  imperfect  when  it  is  to  ter- 
minate at  a  certain  time  on  a  condition, 
or  if  the  thing  which  is  the  object  of  it, 
being  an  immovable,  is  charged  with  any  real 
right  toward  a  third  person,  as  a  usufruct, 
use,  or  servitude.  Giv.  Oode  La.  1900,  art 
490;  Maestri  v.  Board  of  Assessors,  84  South. 
658,  661,  110  La.  517. 


IMPERFECT     BIGHT     OF     SELF-DE- 
FENSE. 

It  is  said  that  the  right  of  self-defense 
may  be  divided  into  two  general  classes,  to 
wit,  perfect  and  Imperfect  right  of  self- 
defense.  A  perfect  right  of  self-defense  can 
only  be  obtained  where  the  party  pleading 
it  acted  from  necessity  and  was  wholly  free 
from  wrong  or  blame.  If,  however,  he  was 
in  the  wrong,  if  he  was  himself  violating  or 
in  the  act  of  violating  the  law,  but  on  ac- 
count of  his  own  wrong  was  placed  in  a  situa- 
tion wherein  it  became  necessary  for  him 
to  defend  himself  against  attack  superindu- 
ced or  created  by  his  own  wrong,  and  regu- 
lates it  according  to  the  magnitude  of  his 
own  wrong,  such  a  state  of  the  case  may  be 
«aid  to  illustrate  and  determine  what  in  law 
would  be  denominated  an  '^imperfect  right 
of  self-defense."  Wallace  v.  United  States, 
16  Sup.  Ot  859,  863,  162  U.  &  466b  40  L.  Bd. 
1039. 


IMPERFECT  TITLE. 

An  imperfect  title  is  one  which  requires 
a  further  exercise  of  the  granting  power  to 
pass  the  fee  in  land,  which  does  not  convej 
full  and  absolute  dominion,  not  only  as 
against  all  private  persons,  but  as  against 
the  government,  and  which  may,  consequent- 
ly, be  affirmed  or  disavowed  by  the  political 
or  granting  authority.  Paschal  v.  Perez,  7 
Tex.  348,  367;  Same  v.  Dangerfleld,  37  Tex. 
273,  300. 

An  imperfect  title  to  land  under  the 
government  is  one  where  something  remains 
to  be  done  by  the  government  or  its  officers 
in  passing  over  an  unrestricted  right  to  the 
lands,  and,  until  it  receives  the  sanction  of 
the  political  authority,  cannot  claim  Judicial 
cognizance.  Hancock  v.  McKlnney,  7  Tex. 
384,  457. 


IMPERFECT  USXTFRUOT. 

Imperfect  or  quasi  usufruct  is  that  which 
is  of  things  which  would  be  useless  to  the 
usufructuary,  If  he  did  not  consume  or  ex- 
pend them,  or  change  the  substance  of  them, 
as  money,  grain,  and  liquors.  Civ.  Code  La. 
1900,   art   584. 


IMPERFECT  WAR. 

The  "imperfect  wai^  is  that  which  does 
not  entirely  destroy  the  public  tranquillity, 
but  interrupts  it  only  in  some  particulars,  as 
in  the  case  of  reprisals.  Miller  v.  The  Reso- 
lution, 2  U.  S.  (2  DalL)  19,  21,  1  U  Bd. 
271. 

Every  contention  by  force  between  two 
nations  in  external  matters  under  authority 
of  their  respective  governments  is  war.  If 
it  be  declared  in  form,  it  is  called  "solemn," 
and  is  of  the  perfect  kind,  because  one  whole 
nation  is  at  war  with  another  whole  nation, 
and  all  the  members  of  the  nation  declaring 
war  are  authorized  to  commit  hostilities 
against  all  the  members  of  the  other  in  every 
place  and  under  every  circumstance.  In  such 
a  war  all  the  members  act  under  general 
authority,  and  all  the  rights  and  consequen- 
ces of  war  attach  to  their  condition.  But 
hostilities  may  exist  between  two  nations, 
more  confined  in  nature  and  extent,  being 
limited  as  to  places,  persons,  and  things; 
and  this  is  more  properly  termed  "imperfect 
war,"  because  not  solemn,  and  because  those 
who  are  authorized  to  commit  hostilities 
act  under  special  authority  and  can  go  no 
further  than  the  extent  of  their  commission. 
Still,  however,  it  is  a  public  war,  because 
it  is  an  external  contention  by  force  be- 
tween some  of  the  members  of  the  two  na- 
tions, authorized  by  the  legitimate  powers. 
Bas  T.  Tingy,  4  U.  &  (4  Dall.)  87»  4%  1  U  Bd. 
73L 
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IMPERIAL 

The  primary  signification  of  "nrnperiar' 
was  "pertaining  to  supreme  authority;  royal; 
soTerelgn;  supreme."  It  had  like  meaning 
with  the  adjectives  *'royal,"  "kingly," 
'•princely,"  indicating,  however,  a  more  ex- 
alted authority.  Like  those  terms,  it  has 
also  come  to  be  employed  to  designate  that 
which  is  of  imposing  size  or  of  great  excel- 
lence. The  Imperial,  Encyclopaedic,  Stand- 
ard, Century,  and  Webster's  Dictionaries 
also  give  one  definition  of  the  term  as  "of 
superior  size  or  quality."  One  illustration 
given  in  the  Standard  Dictionary  is  ''Im- 
perial tea,"  indicating  a  tea  of  superior  ex- 
cellence^ or  tea  fit  for  an  emperor.  So  one 
speaks  of  a  dinner  as  a  "royal,"  "kingly," 
'"princely,"  "lordly,"  or  "Imperial"  feast,  to 
indicate  its  great  excellence  or  quality.  The 
word  is  so  far  the  designation  of  quality  as 
to  be  incapable  of  adoption  as  a  trade-mark 
for  beer.  Beadleston  &  Woerz  t.  Cook  Brew- 
ing Go.  (U.  8.)  74  Fed.  229,  232,  20  O.  O.  A. 
40&. 


IMPERIOUS  NECESSITY. 

The  fact  that  the  traffic  on  one  railroad 
is  so  great  that  the  crossings  of  such  rail- 
road across  another  are  not  sufficient  to 
enable  the  former  to  quickly  move  its  cars 
across  the  latter  does  not  constitute  such  an 
Imperious  necessity,"  within  Act  June  19, 
1871,  as  would  entitle  the  former  company  to 
additional  grade  crossings  on  the  latter. 
Chester  Traction  Go.  t.  Philadelphia,  W.  & 
B.  B.  Co.,  41  Aa  449,  451,  188  Pa.  106^  44 
L.  B.  A.  269. 


IMPERTINENCE-IMPERTINENT. 

Impertinence  is  described  by  Lord  Ohief 
Baron  Gilbert  to  be  where  the  records  of 
the  court  are  stuffed  with  long  recitals  or 
any  digressions  of  the  matter  of  fact  which 
are  altogether  unnecessary  and  totally  imma- 
terial to  the  matter  in  hand.  Harrison  y. 
Perea,  18  Sup.  Ct.  129,  132,  168  U.  S.  311, 
^  L.  Ed.  478  (citing  1  Daniell,  Gh.  Praa  [5th 
Am.  Ed.]  marg.  p.  349). 

The  complainant  may  state  any  matter 
of  evidence  in  the  bill,  or  any  collateral  fact, 
the  admission  of  which  by  the  defendant 
may  be  material  in  establishing  the  general 
allegations  of  the  bill  as  a  pleading,  or  in 
ascertaining  or  determining  the  nature  or 
extent,  or  the  kind  of  relief  to  which  the 
comi^ainant  may  be  entitled,  consistently 
with  the  case  made  by  the  bill,  or  which 
may  legally  influence  the  court  in  determln- 
hig  the  question  of  costs;  and  where  any 
allegation  or  statement  contained  in  the  bill 
will  thus  affect  the  decision  of  the  cause,  if 
admitted  by  the  defendant  or  established  by 
proof,  it  ia  releyant,  and  cannot  be  except- 


ed to  as  impertinent  Gamden  ^  A.  B.  & 
Transp.  Co.  y.  Stewart;  21  N.  J.  Bq.  (6  G.  B. 
Qreen)  484,  485;  Wilkinson  ▼.  Dodd,  7  AtL 
827,  831,  42  N.  J.  Bq.  (15  Stew.)  284. 

"Impertinence"  consists  in  setting  forth 
what  is  not  necessary  to  be  set  forth.  An 
answer  or  a  bill  ought  not  ordinarily  to  set 
forth  deeds  in  full,  but  only  so  much  there- 
of as  is  material  to  the  point  in  question. 
Hood  T.  Inman  (N.  Y.)  4  Johns.  Gh.  437, 
438. 

An  answer  ought  not  to  go  outside  of  the 
bill  and  state  what  is  not  material  or  rele- 
vant to  the  case  stated  in  the  bill.  Long 
recitals,  stories,  conversations,  and  insinua- 
tions tending  to  scandal  are  impertinent 
So  facts  not  material  to  the  decision  are 
impertinent,  and,  if  reproachful,  are  scan- 
dalous. Woods  V.  Morrell  (N.  Y.)  1  Johns. 
Gh.  103,  106;  Hutchinson  v.  Van  Voorhis,  35 
Aa  371,  373,  54  N.  J.  Eq.  439. 

Perhaps  the  best  test  by  which  to  ascer- 
tain whether  the  matter  be  impertinent  is  to 
try  whether  the  subject  of  the  allegation 
could  be  put  in  issue  and  would  be  matter 
proper  to  be  given  in  evidence  between  the 
parties.  Woods  v.  Morrell  (N.  Y.)  1  Johns. 
Gh.  103,  106;  Wilmington  &  W.  R.  Go.  v. 
Board  of  Railroad  Gom'rs  (XT.  S.)  90  Fed.  33, 
34;  Harrison  v.  Perea,  18  Sup.  Gt  129,  132, 
168  U.  S.  311,  42  L.  Bd.  478;  Wilkinson  v. 
Dodd,  7  Atl.  327,  331,  42  N.  J.  Bq.  (15  Stew.) 
234. 

"Impertinences  are  any  matters  not  per- 
tinent or  relevant  to  the  points  which,  in  the 
particular  stage  of  the  proceedings  in  which 
the  cause  then  is,  can  properly  come  before 
the  court  for  decision.  If  the  cause  is  at  is- 
sue <m  a  general  answer  purporting  to  be 
to  the  merits,  any  matter  not  golug  to  the 
merits  is  properly  to  be  deemed  an  imperti- 
nence." Wood  V.  Mann  (U.  S.)  30  Fed.  Gas. 
447,  451;  Harrison  v.  Perea,  18  Sup.  Gt  129, 
132,  168  U.  S.  311,  42  L.  Bd.  47a 

Matters  in  a  bill  are  impertinent  when 
they  do  not  affect  or  concern  the  issues  in- 
volved, when  they  cannot  be  sustained  by 
proof  which  would  be  relevant,  or  when  no 
evidence  with  regard  to  them  would  be  ei- 
ther necessary  or  proper.  It  is  said  that  the 
word  ••impertinent,"  by  the  ancient  Juriscon- 
sults or  law  counselors,  who  gave  their  opin- 
ions on  cases,  was  used  merely  in  opposition 
to  "pertinent"  "If  a  matter,"  says  Wal- 
WOTth,  Gh.,  "can  have  any  influence  what- 
ever in  the  decision  of  the  suit,  either  as  to 
the  subject-matter  of  the  controversy,  the 
relief  to  be  sought  or  as  to  the  costs,  it  is 
not  impertinent"  Wilmington  &  W.  R.  Go. 
V.  Board  of  Railroad  Gom'rs  (tl.  S.)  90  Fed. 
33,  34  (citing  Van  Rensselaer  v.  Brice  [N. 
Y.]  4  Paigo,  174). 

"Impertinence"  is  the  same  description 
of  fault  in  pleadings  in  equity  which  in  those 
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tt  common  law  is  denominated  "^nrplusage." 
A  matter  claimed  to  be  impertinent  must  be 
considered  in  relation  to  the  cause  of  action 
or  defense  attempted  to  be  set  up.  The  ques- 
tion is,  assuming  the  cause  of  action  or  de- 
fense good,  is  the  matter  claimed  to  be  im- 
pertinent relevant  to  it?  If  it  is,  then  the 
exception  must  be  overruled.  Stokes  t. 
Farnsworth  (XT.  S.)  99  Fed.  836^  838. 

An  impertinent  fact  is  one  which,  wheth- 
er proven  or  not,  or  whether  admitted  or  de- 
nied, can  have  no  influence  in  leading  to  a 
result  Bromberg  y.  Bates,  13  South.  557» 
560.  98  Ala.  621. 

Impertinence,  in  equity,  consists  in  any 
allegation  that  is  irrelevant  to  the  material 
issues  made  or  tendered.  Kelley  v.  Boettch- 
er  (U.  S.)  85  Fed.  55,  58,  29  C.  C.  A.  14. 

IMPLEAD. 

The  word  "implead*'  is  defined  by  Boa- 
vier  to  mean  "to  sue  or  prosecute  by  due 
course  of  law."  St  1801  provides  that  'the 
people  will  not  sue  or  implead  any  person 
for  or  in  respect  to  any  lands"  by  reason  of 
any  right  acquired  "40  years  before  any  suit 
or  such  proceeding  for  the  same  be  com- 
menced." Held  that,  admitting  that  the 
term  "implead**  applies  to  a  suit  or  proceed- 
ing at  law  more  properly  than  to  a  proceed- 
ing in  equity,  yet  that  would  not  be  a  suffi- 
cient reason  to  defeat  its  operation  against 
an  equitable  action  brought  to  vacate  letters 
patent,  since  the  statute  speaks  also  of  "pro- 
ceeding,** which  is  a  more  general  and  com- 
prehensive term  than  "suit"  or  "implead,** 
and  must  include  such  an  action.  People  ▼. 
Clarke,  9  N.  Y.  (5  Seld.)  849,  368. 

IMPLEMENT. 

See  "Gambling  Implement";    "Mechan- 
ical Implements." 

An  exemption  statute,  providing  that  the 
"implements  of  the  debtor's  trade**  shall  be 
exempt  from  execution,  means  the  tools  of 
a  mechanic  carrying  on  his  business.  To 
come  within  this  class  the  debtor  must  be 
a  mechanic  in  contradistinction  to  a  manu- 
facturer, and  the  implements  must  be  to<^ 
In  contradistinction  to  machinery,  and  the 
trade  must  consist  in  the  production  of  ar- 
ticles for  the  supply  of  the  neighborhood  or 
particular  customers  in  contradistinction  to 
such  as  are  intended  for  sale  in  the  market 
Atwood  V.  De  Forest  19  Ck>nn.  613,  517;  See- 
ley  V.  Gwlllim,  40  Ck>nn.  106. 

"Tools  and  implements,"  within  the 
meaning  of  the  statute  exempting  from  ex- 
ecution the  tools  and  implements  of  a  debtor, 
include  various  machines  for  making  boots, 
owned  by  the  debtor  and  used  In  his  shop, 


although  be  employs  four  or  five  men  to 
help  him.  Daniels  v.  Hayward»  87  Man.  (5 
AUen)  43,  44,  81  Am.  Dec.  731. 

The  words  "goods,  wares,  chatt^s,  im- 
plements, fixtures,  tools,  and  other  personal 
property,'*  in  a  chattel  mortgage  s»  describ- 
ing the  mortgaged  property^  is  insufficient  in 
falling  to  identify  any  particular  property  so 
that  it  can  be  known  as  to  what  it  is  intended 
to  apply.  Buskirk  v.  Cleveland  (N.  Y.)  41 
Barb.  610,  611. 

Binding  twine* 

In  an  insurance  policy  covering  goods 
for  sale  at  a  general  implement  store,  the 
word  "implement**  is  sufficient  to  cover  bind- 
ing twine,  since  "implement**  is  defined  to 
be  that  which  fulfills  or  supplies  a  want  or 
use,  and  has  an  especial  application  to  an 
instrument  tool,  or  utensil,  as  supplying  a 
requisite  to  an  end.  Davis  v.  Anchor  Mat 
Fire  Ins.  C3o.,  64  N,  W.  687,  688,  96  Iowa.  70. 

Boxes. 

"Implements,"  are  things  necessary  to 
any  trade,  without  which  the  work  cannot  be 
performed;  and  hence  the  implements  inci- 
dent to  the  manufacture  of  gloves  will  not 
be  held  to  Include  stationery  and  empty  box- 
es, so  that  a  submission  to  arbitrators  of  the 
loss  under  insurance  policy  to  the  imple- 
ments of  the  manufacturer  does  not  include  a 
submission  of  loss  to  stationery  and  empty 
boxes.  Stemmer  v.  Scottish  Union  &  Na- 
tional Ins.  Oo.,  58  Pac.  498,  504,  83  Or.  65. 

Farm  tools  and  maol&lnery. 

"Implements  and  tools,"  within  the 
meaning  of  exemption  statutes  exempting 
such  tools  and  implements  when  necessary  to 
carry  on  the  debtor's  business,  includes  a 
logging  capstan  and  cable  and  tools  used  in 
logging  by  one  engaged  as  a  farmer,  if  neces- 
sary to  be  used  in  clearing  and  improving 
his  farm.  State  v.  Oreech,  51  Pac  868,  18 
Wash.  186. 

Horse  and  wagon. 

"Implements  of  trade,**  as  nsed  in  an 
exemption  statute  (Rev.  St  c  60,  p.  377,  S  20, 
subd.  6),  declaring  that  the  implements  of 
trade  of  a  mechanic  shall  be  exempt,  does 
not  include  a  horse,  since  it  cannot  be  said 
that  a  horse  is  an  implement  of  trade  of  a 
mechanic.  WlAllace  v.  Collins,  5  Ark.  41,  46, 
39  Am.  Dec  359. 

A  wagon  is  not  Included  under  Act  1842, 
exempting  from  execution  the  "to<Hs  and  im- 
plements of  any  mechanic,  necessary  to  the 
carrying  on  of  his  trade.**  Morse  t.  Keyes 
(N.  T.)  6  How.  Prac  18,  21, 

The  terma  "tools,  implementB»  materials, 
stock,  or  fixtures,*'  necessary  for  carrying  on 
a  debtor's  business,  which  are  exempted  from 
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tzecntloii  In  the  Btatate,  do  not  Indnde  a 
wagon,  wltb  patent  couplings  attached,  used 
1^  the  owner  in  carrying  on  his  bnsiness  of 
selling  patent  couplings.  Gibson  t.  Gihbs, 
75  Mass.  (9  Gray)  62. 

I«amp,  ete.,  of  Jeweler. 

The  lamp  and  other  articles  kept  by  a 
watchmaker  and  jeweler,  if  necessary  for  his 
use  in  carrying  on  the  business  of  making 
and  repairing  watches  and  jewelry,  are  ex- 
empt, under  Gen.  St  pp.  478,  474,  §  3,  pro^ 
Tiding  that  the  necessary  tools  and  implCH 
ments  of  any  person,  kept  and  used  for  the 
purpose  of  carrying  on  his  trade  or  business, 
shall  be  exempt  from  execution,  etc.  Be- 
qulllard  ▼.  Bartlett,  19  Kan.  882,  886,  27  Am. 
Rep.  120. 

Xnsieal  instmaients* 

The  term  'implements,"  in  Gen.  8t  c 
183,  S  32,  exempting  from  attachment  the 
implements  of  a  debtor  necessary  for  carry- 
ing on  his  trade  or  business,  and  not  exceed- 
ing 1100  in  yalue,  includes  a  violin  and  bow 
of  a  debtor,  whose  sole  business  is  that  of 
a  musician,  and  who  obtains  most  of  his 
support  by  playing  on  the  violin.*  Goddard 
V.  Chaifee,  84  Mass.  (2  Allen)  305,  79  Am. 
Dec.  796. 

An  implement  of  business  is  any  imple- 
ment necessary  to  the  usual  occupation  of  a 
person,  and  may  include  a  piano  owned  and 
used  by  a  person  whose  only  means  of  sup- 
port was  the  occupation  of  a  music  teacher. 
Amend  v.  Murphy,  69  111.  837,  389. 

Pliotograplile  lens. 

"Implements  of  trade,"  as  used  in  Gen. 
St  I  1164,  providing  that  the  'implements  of 
the  debtor*s  trade"  shall  be  exempt  from  ex- 
ecution, should  be  construed  to  include  the 
photographic  lens  belonging  to  a  photogra- 
pher and  used  by  him  in  his  business.  Da- 
vidson V.  Hannon,  84  Atl.  1050,  67  Oonn.  812, 
84  L.  R.  A.  718,  52  Am.  St  Rep.  282. 

Printing  press  and  nuiterial. 

Exemption  Act  (Gomp.  Laws  1879,  c  88) 
I  8,  subd.  8,  provided  that  necessary  tools 
and  implements  of  any  mechanic  or  other 
person,  used  and  kept  for  the  purpose  of  car- 
rying on  his  trade  or  business,  shall  be  ex- 
empt It  was  held  that,  though  the  word 
''tools"  alone,  as  held  in  Buckingham  v.  Bil- 
lings, 13  Mass.  82,  Danforth  v.  Woodward, 
27  Mass.  (10  Pick.)  423,  20  Am.  Dec.  531,  and 
Spooner  v.  Fletcher,  8  Vt  133,  21  Am.  Dec. 
579,  did  not  Include  a  printing  press  and 
printing  materials,  such  press  and  materials 
were  clearly  within  the  meaning  of  'imple- 
ments," as  the  term  was  used  to  extend  the 
term  "tools"  in  the  statute.  Bliss  v.  Yedder, 
7  Pac  599.  601,  84  Kan.  57. 


Gomp.  Laws  1879,  p.  487,  c.  88,  |  3,  pro- 
viding that  every  person,  residing  in  the 
state  and  being  the  head  of  a  famUy,  should 
have  exempt  from  seisure  and  sale  In  at- 
tachment execution,  or  other  process.  Issued 
from  any  court  in  the  state,  inter  alia,  the 
necessary  tools  and  Implements  of  any  xbe- 
chanlc,  miner,  or  other  person,  used  and  kept 
for  the  purpose  of  carrying  on  his  trade  or 
business,  should  be  construed  to  include  a 
job  printing  press,  used  and  kept  by  a  per- 
son for  the  purpose  of  carrying  on  his  trade 
or  business  as  a  Job  printer,  for  it  might 
be  as  much  n  lu^cessary  tool  or  implement  of 
such  a  person  as  an  ax  to  a  carpenter  or  an 
anvil  to  a  blacksmith.  The  term  "imple- 
ments" is  not  to  be  confined  to  such  imple- 
ments only  as  are  used  by  the  hand  of  one 
man.  Jenkins  v.  McNall,  27  Kan.  582,  533, 
41  Am.  Rep.  422. 

"Implements  or  tools  of  trade,"  within 
the  meaning  of  a  statute  exempting  all  im- 
plements or  tools  of  trade  from  execution, 
Includes  the  press  and  type  of  a  practical 
printer,  which  are  necessarily  used  by  him 
and  his  Journeymen  in  the  publication  of  a 
weekly  newspaper.  Sallee  v.  Waters,  17  Ala. 
482.  48a 

Safe. 

An  iron  safe  of  moderate  value,  kept  in 
a  silk  mill  and  used  for  keeping  the  books 
and  money  of  the  establishment  is  an  "im- 
plement" within  the  meaning  of  Gen.  St  § 
3016,  which  secures  the  title  of  the  mort- 
gagee, notwithstanding  the  retention  of  pos- 
session by  the  mortgagor,  under  a  recorded 
mortgage  of  any  manufacturing  establish- 
ment together  with  the  machinery,  engines, 
or  implements  situated  or  used  therein.  In 
Goweirs  Interpreter,  the  term  "Implements" 
is  defined  as  signifying  things  tending  to  the 
necessary  use  of  any  trade,  or  furniture  of 
household;  and  Bouvler's  Law  Dictionary 
gives  it  as  meaning  such  things  as  are  used 
or  employed  for  a  trade  or  furniture  of  a 
house.  Talcott  v.  Meigs,  29  AtL  131,  61 
Conn.  55. 

As  used  in  Code  Civ.  Proc.  §  690,  subd. 
4,  exempting  from  execution  tools  or  imple- 
ments of  a  mechanic  or  artisan,  necessary  to 
carry  on  his  trade,  it  Includes  a  safe  used  by 
a  Jeweler  and  watch  repairer.  In  re  Mc- 
Manus'  Estate,  25  Paa  413,  87  Cal.  292,  10  L. 
R.  A.  567,  22  Am.  St  Rep.  250. 

Sewing  nuiol&lne. 

The  terms,  "tools,  implements,  and  fix- 
tures," in  Gen.  St  c.  133,  §  32,  exempting 
tools,  implements,  and  fixtures  from  execu- 
tion, includes  a  sewing  machine.  Rayner  v. 
Whicher,  88  Mass.  (6  Allen)  292,  294. 

Btoek  of  g€K>ds,  ete.,  of  grocer. 

The  tools  or  Implements,  materials,  stock, 
and  fixtures  of  a  debtor  necessary  for  carry- 
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Ing  on  his  trade  or  occupation,  which  are  ex- 
empted from  execution  by  St  1855,  c.  264, 
do  not  include  the  stock  of  goods,  scales,  and 
measiures,  horse,  wagon,  and  harness  of  a 
shopkeeper  in  the  country.  The  clause  in 
this  section  which  exempts  from  attachment 
the  tools  and  implements  of  the  debtor  has 
never  been  so  construed  as  to  embrace  that 
class  of  persons  who  are  engaged  merely  in 
the  business  of  buying  and  selling  articles  of 
merchandise.  On  the  contrary,  it  has  always 
been  considered  as  having  been  intended  spe- 
cially for  the  benefit  of  those  to  whom,  on 
aecoimt  of  their  peculiar  pursuits  and  avo- 
cations, tools  and  implements  are  essential 
to  make  their  labor  available  and  to  enable 
them  to  complete  the  work  which  they  un- 
dertake to  perform.  Wilson  v.  Elliot,  78 
Mass.  (7  Gray)  69,  70. 

Towllne* 

"Implement  of  business,**  as  used  In  a 
statute  exempting  from  execution  imple- 
ments of  business,  includes  a  canal  boat- 
man's towline,  though  it  is  new  and  has  nev- 
er been  used.  Fields  v.  Moul  (N.  Y.)  15  Abb. 
Prac.  6. 

Trade  llztiires  and  fnmltiire. 

Articles  necessary  in  carrying  on  a  mer- 
cantile business  are  not  "tools  and  imple- 
ments," within  Pub.  St  c.  171,  §  34,  cl.  5, 
so  as  to  be  exempt  from  taxation  under  such 
statute.  Desmond  v.  Young,  53  N.  B.  151, 
178  Mass.  90. 

"Tools,  implements,  and  fixtures,"  with- 
in the  meaning  of  a  statute  exempting  from 
execution  tools,  implements,  and  fixtures  nec- 
essary for  carrying  on  the  trade  or  business 
of  a  debtor,  includes  a  clock,  stove,  screen, 
pitcher,  and  table  cover  belonging  to  a  milli- 
ner, if  the  Jury  find  them  necessary  for  car- 
rying on  the  business.  Woods  v.  Keyes,  96 
Mass.  (14  Allen)  236,  287,  92  Am.  Dec.  766. 

Trained  snakes. 

"Implements,  instruments,  and  tools  of 
trade,  occupation,  or  employment,"  as  used 
in  Tariff  Act  Oct  1,  1890,  par.  686,  Includes 
trained  snakes,  imported  by  a  professional 
snake  charmer,  to  be  used  in  exhibition  of 
skill  in  that  profession,  and  which  were  not 
for  sale.  Magnon  v.  United  States  (U.  S.)  66 
Fed.  151,  152. 

Tnmins  latlie. 

"Tools  or  implements,"  within  the  mean- 
ing of  Code  Civ.  Proc.  §  690,  subd.  4,  exempt- 
ing from  execution  the  tools  or  implements 
of  a  mechanic  necessary  to  carry  on  his 
trade,  includes  a  taming  lathe,  which  is  eas- 
ily turned  by  one  man,  and  such  as  is  ordi- 
narily used  by  mechanics.  In  re  Robb,  33 
Pac.  890,  99  GaL  202,  87  Am.  St  Rep.  48. 


IMPIiEMENTS  OF  HUSBAHBBT. 

All  other  implements  of  husbandry, 
"All  other." 


"Implements  and  utensils  of  husbandrx.** 
exempt  to  a  farmer  by  Code  Civ.  Proc  S  680, 
are  not  confined  to  the  tools  used  by  the 
debtor  in  any  one  branch  of  farming,  but 
exempt  all  his  necessary  tools  used  in  di- 
versified farming.  In  re  Slade's  Bstate,  65 
Pac.  158,  169,  122  Cal.  434. 

A  threshing  machine  or  a  threshing  out- 
fit Is  an  "Implement  of  husbandry,"  as  used 
in  Code  Civ.  Proc.  §  690,  cl.  3,  exemptlnfir 
farming  utensils  and  husbandry  from  execu- 
tion. Spence  v.  Smith,  121  Cal.  536,  63  Pac. 
653,  66  Am.  St  Rep.  62. 

"Implements  or  utensils  of  husbandry," 
within  the  meaning  of  Code  Civ.  Proc.  S  690, 
exempting  utensils  or  implements  of  hus- 
bandry of  farmers  from  execution,  includes  a 
combined  harvester,  regardless  of  its  value. 
In  re  Klemp's  Estate,  50  Pac.  1062,  119  Oal. 
41,  39  L.  K  A.  840,  63  Am.  St  Rep.  69. 

"Implements  of  husbandry,"  within  the 
meaning  of  an  exemption  statute  exempting 
all  implements  of  husbandry  used  upon  the 
homestead,  does  not  include  a  well  drill  and 
a  derrick,  which  is  used  for  hire  and  only 
occasionally  used  on  the  farm.  The  term 
only  includes  such  implements  as  are  requir- 
ed or  used  by  the  farmer  in  conducting  hli 
own  farming  operations.  Nelson  v.  Fight- 
master,  44  Pac.  213,  214,  4  OkL  3& 

A  steam  engine,  used  exclusively  for 
working  a  threshing  machine,  belonging  to 
the  same  owner  and  passing  a  turnpike  gate 
at  the  same  time  with  the  threshing  ma- 
chine, but  in  a  separate  cart,  is  an  "imple- 
ment of  husbandry,"  within  the  meaning  of 
St  3  Geo.  IV,  c.  126,  S  82,  exempting  imple- 
ments of  husbandry  from  toll,  and  St  14  & 
15  Vict  c.  38,  §  14,  declaring  that  such  for- 
mer statute  shall  be  deemed  to  include 
threshing  machines,  although  such  steam  en- 
gine is  capable  of  being  applied  to  other  pur- 
poses.   Reg.  V.  Malty,  8  Ellis  &  B.  712,  716. 


IMPLICATION. 

See   "Necessary   Implication*'; 
by  Implication." 


"Repeal 


The  implicaticm  or  inference  which  may 
arise  in  the  construction  of  statutes  is  of 
something  not  expressly  declared,  but  arises 
out  of  that  which  is  directly  or  expressly 
declared  therein.  Conn  v.  Board  of  Com'rs 
of  Cass  County,  61  N.  E.  1062,  1064,  161  Ind. 
517;  In  re  City  of  Buffalo,  68  N.  Y.  167,  173; 
Sullivan  V.  Oregon  Ry.  &  Nav.  Co.,  24  Pac 
408,  409,  19  Or.  319. 

"Where  a  statute  locking  beyond  the 
question  of  revenue  inflicts  a  penalty  for  do- 
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Ing  an  act»  though  that  act  he  not  in  terms 
prohibited,  yet  it  is  unlawful,  for  the  penalty 
hnplies  a  prohibition."  In  re  City  of  Buf- 
falo. 68  N.  Y.  167.  173. 

Wbere  a  statute  prescribes  as  a  precau- 
tlonary  measure  what  shall  be  deemed  a  suf- 
flcient  fence  to  protect  a  railroad  track  from 
the  entrance  of  liye  stock,  and  declares  an 
absolute  liability  for  the  killing  of  stock  for 
the  failure  to  fence,  or  for  killing  stock  on 
an  unfenced  track,  except  for  contributory 
negligence  or  misconduct,  imposes  by  impli- 
cation the  duty  to  fence  as  much  as  if  such 
duty  was  expressly  declared.  SuUlvan  y. 
Oregon  By.  &  Nay.  Co.,  24  Pac.  406^  409,  19 
Or.  319. 

It  is  a  maxim  which  applies  here,  as 
well  as  in  England,  that  an  heir  at  law  can 
only  be  disinherited  by  express  deyise  or 
necessary  implication,  and  that  implication 
has  been  defined  to  be  such  a  strong  proba- 
bility that  an  Intention  to  the  contrary  can- 
not be  supposed.  Bender  y.  Dietrick  (Pa.) 
7  Watts  &  S.  281,  287;  Rupp  y.  Eberly,  79 
Pa.  (29  P.  F.  Smith)  141,  144. 

nffPUOATIOK  OF  ULW. 

By  ''grants  or  reseryations  by  implica- 
tion of  law"  is  meant  such  as  the  law  im- 
plies from  the  circumstances,  and  which  are 
not  found  by  construction  in  a  contract  The 
familiar  instance  of  a  reseryation  by  impli- 
cation of  law  is  a  way  of  necessity.  Adams 
y.  MarahaU,  138  Mass.  228,  236,  62  Am.  Bep. 
271. 


Express  distinguished,  see  ''Express.'* 

mPUED  AOOEPTANOZL 

An  "implied  acceptance,**  as  the  term  la 
used  in  speaking  of  the  implied  acceptance 
of  a  street  or  highway,  arises  in  cases  where 
the  public  authorities  haye  done  acts  recog- 
nizing the  existence  of  a  public  highway, 
and  treated  it  as  one  of  the  public  ways  of 
a  locality.  When  control  of  a  way  is  as- 
tomed  by  the  authorities  representing  a  pub- 
lic corporation,  the  acceptance  will  be  im- 
plied. Stewart  y.  Conley,  27  South.  803,  806, 
122  Ala.  179. 

IMPIiEEa>  AOBEEMENT. 

An  implied  agreement  is  one 'where  the 
conduct  of  the  parties  with  reference  to  the 
Bubject-matter  is  such  as  to  induce  the  belief 
that  they  intended  to  do  that  which  their 
acts  indicate  they  haye  done.  Cuneo  y.  De 
CJimeo,  59  a  W.  284,  285.  24  Tex.  Oiy.  App. 

43e. 

It  is  sometimes  said  that  the  law  im- 
plies an  agreement     Strictly  speaking  this 


is  inaccurate.  The  agreement,  though  not 
fully  expressed  in  words,  is  neyertheless  a 
genuine  agreement  of  the  parties.  It  is  im- 
plied only  in  this:  tbat  it  is  to  be  inferred 
from  the  acts  or  conduct  of  the  parties,  in- 
stead of  from  their  spoken  words.  The  en- 
gagement is  aignifled  by  conduct,  instead  of 
words;  but  acts  intended  to  lead  to  a  cer- 
tain inference  may  express  a  promise  as  well 
as  words  would  haye  done.  Bixby  y.  Moor, 
51  N.  H.  402,  403;  Bohr  y.  Baker.  10  Pac. 
627.  13  Or.  350. 

IMPLIED  A88XnM[P8IT. 

"Implied  assumpsit"  is  an  undertaking 
presumed  in  law  to  haye  been  made  by  a 
party  by  his  conduct,  though  he  has  not  made 
an  express  promise.  The  law  implies  a 
promise  or  contract  to  do  that  which  a  party 
is  legally  bound  to  perform,  and  where  by 
law  a  duty  is  imposed  a  promise  will  be 
implied.  Willenborg  y.  Illinois  Cent  B.  Ck>., 
11  Ul.  App.  (11  Bradw.)  298,  302. 

IMPLIED  OONDITIOK. 

An  "implied  condition,"  or  a  condition  in 
law,  is  one  which  the  law  implies  either  from 
its  being  always  understood  to  be  annexed 
to  certain  estates^  or  as  annexM  to  estates 
held  under  certain  circumstances.  Baley  y. 
Ck)unty  of  Umatilla,  13  Pac  880.  894.  15  Or. 
172,  3  Am.  St  Bep.  142. 

IMPLIED  OOKFESSIOK, 

In  2  Hawk.  P.  C.  p.  469,  it  is  said  that 
an  implied  confession  arises  where  a  de- 
fendant in  a  case  not  capital,  doth  not  di- 
rectly own  himself  guilty,  but  in  a  manner 
admits  it  by  yielding  to  the  king's  mercy  and 
desiring  to  submit  to  a  small  fine,  in  which 
case,  if  the  court  think  fit  to  accept  of  such 
submission,  and  make  an  entry  that  the  de- 
fendant "posuit  se  in  gratiam  regis,"  without 
putting  him  to  a  direct  confession  or  plea, 
the  defendant  shall  not  be  estopped  to  plead 
not  guilty  to  an  action  for  the  same  fact, 
as  he  shall  be  where  the  entry  is  "quod  cog- 
noyit  indictamentum."  Perhaps  the  only 
difference  between  this  plea,  where  it  is  re- 
ceiyed,  and  the  plea  of  guilty,  is  that  while 
the  latter  is  a  solemn  confession,  which  may 
bind  the  defendant  in  other  proceedings,  the 
former  is  held  to  be  a  confession  only  for 
the  purpose  of  the  particular  case.  State  y. 
Conway,  38  Atl.  656,  657,  20  B.  I.  270  (citing 
1  Bish.  Cr.  Proc.  §  469;  Buck  y.  Common- 
wealth, 107  Pa.  489). 

IMPIiIED  CONSENT. 

"Implied  consent"  is  defined  to  be  that 
manifested  by  signs,  actions,  or  facts,  or  by 
inaction  or  silence,  which  raises  a  presump- 


IMPLIED  CONTRACT 


8428 


IMPLIED  CONTRACT 


tloD  that  the  consent  has  been  given.   Cowen 
y.  Paddock,  17  N.  Y.  Supp.  887,  888. 

IMPLIED  OONTRAOT. 

Implied  contracts  are  snch  as  reason  and 
Justice  dictate,  and  which  the  law,  there- 
fore, presumes  that  everj  man  undertakes 
to  perform.  Wickham  ▼.  Weil,  17  N.  Y. 
Supp.  618  (citing  2  Bl.  Comm.  448);  Mc- 
Sorley  ▼.  Faulkner,  18  N.  Y.  Supp.  460;  Peo- 
ple V.  Bennett  (N.  Y.)  6  Abb.  Prac.  843,  848; 
Hawkes  ▼.  TaylOT,  51  N.  B.  811,  613,  176  Bl. 
344;  Thompson  y.  Woodruff,  47  Tenn.  (7 
Cold.)  401,  410;  Deane  y.  Hodge,  27  N.  W. 
917,  919,  85  Minn.  146,  59  Am.  Rep.  821; 
Wyoming  Nat  Bank  y.  Brown,  63  Pac.  291, 
292,  7  Wyo.  494,  75  Am.  St.  Rep.  935;  Han^ 
ilton  y.  Winterrowd,  43  Ind.  393,  396;  Day 
y.  Connecticut  Gen.  Life  Ins.  Co.,  45  Conn. 
480,  490,  29  Am.  Rep.  693;  Nolan  y.  Swift, 
111  Mich.  56,  60,  69  N.  W.  96-98. 

An  implied  contract  is  one  the  existence 
and  terms  of  which  are  manifested  by  con- 
duct. Rey.  Codes  N.  D.  1899,  S  3884;  Ciy. 
Code  S.  D.  1903,  S  1235;  Ciy.  Code  Cal. 
1903,  9  1621;   Rey.  St  Okl.  1903,  |  777. 

"Implied  contracts*'  are  such  as  reason 
and  Justice  dictate,  and  which  the  law  pre- 
sumes from  the  relations  and  circumstances 
of  the  parties.  Appeal  of  Miller,  100  Pa.  568, 
570,  45  Am.  Rep.  894. 

An  implied  contract  is  one  which  the 
law  creates  from  the  conduct  and  relations 
of  the  parties,  in  the  absence  of  an  agreement 
by  them.  Armstrong  y.  Cleyeland  (Tex.)  74 
S.  W.  789. 

"Implied  contracts"  are  those  which  the 
law  raises  or  presumes  by  reason  of  some 
yalue  or  seryice  rendered,  and  because  com- 
mon justice  requires  it  As  a  general  prin- 
ciple it  may  be  stated  that  one  who  know- 
ingly takes  the  benefit  of  the  seryice  of  an- 
other or  the  use  of  his  property,  not  under 
an  express  contract  or  engagement,  implied- 
ly promises  to  make  reasonable  compensa- 
tion. Brush  Electric  Light  &  Powtf  Co.  y. 
City  Council  of  Montgomery,  114  Ala.  438, 
446,  21  South.  960. 

An  implied  contract  is  one  which,  though 
not  expressly  made  by  the  parties,  is  made 
by  the  law,  where  it,  enforcing  a  sound 
morality  and  a  wise  public  policy,  acting  on 
principles  of  equity  and  justice,  imposes  on 
a  party  an  obligation  to  pay  or  to  discharge 
a  duty.  Gutta  Percha  &  Rubber  Mfg.  Co. 
y.  City  of  Houston,  15  N.  B.  402,  403,  108 
N.  Y.  276,  2  Am.  St  Rep.  412. 

"Contracts  which  are  proyed  by  the 
declarations  and  conduct  of  the  parties  and 
other  circumstances,  all  of  which  are  ex- 
plainable only  on  the  theory  of  a  mutual 
agreement,  are  often  called,  though  not  with 
entire  accuracy,  'implied  contracts,'  and  this 


definition  will  explain  the  ambiguity  of  i 
authorities  and  the  apparent  contrariety  of 
others.  All  of  the  authorities^  howeyer,  seem 
to  agree  that  in  suits  for  compensation  for 
seryices,  where  a  family  relation  is  conceded 
to  exist,  an  actual  contract  must  be  clearly 
proyen.  Such  a  contract  may  be  in  writing; 
or  it  may  rest  entirely  in  parol;  but  it  must 
neyertheless  be  a  contract,  and  in  our  opin- 
ion it  is  a  misnomer  to  denominate  it  an  Im- 
plied contract'  It  does  not  arise  from,  nor 
is  it  aided  by,  implication,  but  must  be  strict- 
ly proyed.  Hinkle  y.  Sage,  65  N.  B.  999» 
1001,  67  Ohio  St  256. 

In  implied  contracts  the  parties  have 
capacity  to  contract,  and  facts  and  circum- 
stances, few  or  many,  clear  or  complicated, 
exist  which  lead  the  minds  of  the  Jurors 
to  the  conclusion  that  the  minds  of  the  par- 
ties met  Minds  may  meet  by  words,  acts, 
or  both.  The  words,  eyen,  may  negatiye  sucb 
meeting;  but  actions,  which  speak  louder 
than  words,  may  conclude  him  who  denies  a 
tacit  contract  Sceya  v.  True,  53  N.  H.  627, 
628. 

"An  implied  contract  is  one  whlcli  tlie 
law  infers  from  the  facts  and  circumstances 
of  a  case,  but  it  will  not  be  inferred  in  any 
case  where  an  express  contract  would  for  any 
reason  be  inyalid."  Chase  y.  Second  Ave^ 
R.  Co.,  97  N.  Y.  884,  388,  49  Am.  Bep.  531. 

Oonsent  required. 

An  'implied  contract"  is  created  by  law 
to  establish  justice  between  parties.  It  does 
not  require  mutual  assent  but  may  bind  the 
party  against  his  will.  Adams  y.  Hilliard. 
14  N.  Y.  Supp.  120,  122,  59  Hun,  626. 

Neith^  an  express  contract  nor  one  by 
implication  can  come  into  existence  unless 
the  parties  sustain  contract  relations,  and 
the  difference  between  the  two  forms  con- 
sists in  the  mode  of  substantiation  and  not 
in  the  nature  of  the  thing  itself.  To  con- 
stitute either  one,  the  parties  must  occupy 
toward  each  other  a  contract  status,  and 
there  must  be  that  connection,  mutuality 
of  will,  and  interaction  of  parties  generally 
expressed,  though  not  yery  clearly,  by  the 
term  "prlyity."  Without  this  a  contract  by 
implication  is  quite  impossible.  Woods  y. 
Ayres,  39  Mich.  345,  850,  33  Am.  Rep.  896. 

Bishop,  in  his  woric  on  Contracts,  says: 
'The  word  'contract'  which  as  a  questiou 
of  fact  iiot  of  law,  is  implied,  does  not 
differ  from  an  express  one,  except  in  form  of 
proof.  All  true  contracts  grow  out  of  the 
mutual  intention  of  the  parties;  and  if  in  a 
particular  instance  there  is  eyidence  arising 
from  the  situation,  conduct  or  family  rela- 
tionship of  the  parties,  tending  to  show  that 
the  service  was  rendered  without  expecta- 
tion of  any  payment  or  without  other  pay- 
ment than  such  as  was  receiyed  as  the  sery- 
ice progressed,  it  cannot  be  said  as  a  mat- 


IMPLIED  CONTRACT 


8429 


IMPLIED  CONTRACT 


ter  of  law  that  a  contract  is  Implied,  on  tbe 
part  of  the  defendant  to  pay  for  such  serr- 
Ices."  Saunders  y.  Satmdeni,  88  AtL  172, 174, 
90  Me.  284  (dtlng  Cole  ▼.  Clark,  85  Me.  836^ 
27  Atl.  186,  21  L.  R.  A.  714). 

ExproM  oontraeta  oompared. 

An  implied  contract  la  a  matter  of  infer- 
ence or  deduction.  It  creates  an  obligation 
akin  to  duty,  and  differs  from  an  express 
contract,  which  is  one  whose  terms  are  stat- 
ed in  parol  or  in  writing.  Pence  T.  Beck- 
man,  39  N.  B.  169,  170,  11  Ind.  App.  263,  64 
Am.  St.  Rep.  505. 

"An  express  contract  la  one  to  which  the 
minds  of  the  parties  have  assented,  while 
implied  contracts  are  those  Implied  by  law 
from  the  facts  and  circumstances  of  the 
transaction,  although  they  are  even  against 
the  consent  of  the  party  to  be  bound.  The 
distinction  between  an  express  contract  and 
an  implied  one  is  that  in  one  the  liability 
arises  directly  from  the  contract,  while  in  the 
other  the  contract  is  implied,  or  arises  from 
the  liability."  Musgrove  ▼.  City  of  Jackson, 
59  Miss.  890,  892. 

Contracts  that  are  trur  contracts  are 
frequently  termed  'Implied  contracts,"  as 
where  from  the  facts  ^nd  circumstances  a 
court  or  Jury  may  fairly  infer  as  a  matter  of 
fact  that  a  contract  exists  between  the  par- 
ties, explanatory  of  the  relation  existing  be- 
tween them.  Such  implied  contracts  are  not 
generally  different  from  express  contracts. 
The  difference  exists  simply  in  the  mode  of 
proof.  Express  contracts  are  proved  by 
showing  that  the  terms  were  expressly 
agreed  upon  between  the  parties,  while  in 
the  other  case  the  terms  are  inferred  as  a 
matter  of  fact  from  the  evidence  offered  by 
circumstances  surrounding  the  parties,  mak- 
ing it  reasonable  that  a  contract  existed  be- 
tween them  by  tacit  understanding.  In  such 
cases  DO  fictions  are  or  can  be  indulged.  Co- 
lumbus, H.  V.  &  T.  Ry.  Co.  v.  Qaffney,  61 
N.  B.  162,  153,  65  Ohio  St  104. 

Distinguishing  between  express  and  im- 
plied contracts.  It  has  been  said:  "In  one 
case  tbe  language  of  tbe  contract  is  in  terms 
used,  and  because  of  the  expressions  used  the 
contract  is  called  an  ^express  contract*; 
whereas  in  the  other  case  the  contract  is 
established  by  tbe  conduct  of  the  parties, 
viewed  in  the  light  of  surrounding  circum- 
stances, and  is  called  a  'contract  Implied  in 
fact'"  A  party  performing  services  that 
should  have  been  performed  by  another,  and 
without  any  expectation  of  compensation,  or 
without  any  intention  of  claiming  any  pay 
for  his  services,  cannot  show  an  implied 
contract  Columbus,  H.  V.  &  T.  Ry.  Co.  v. 
Gaffney,  61  N.  E.  152,  153,  65  Ohio  St  104 
(quoting  Keener,  Quasi  Contracts,  c.  1). 

An  express  contract  is  one  where  a  bar- 
gain has  been  made  by  the  two  parties  covtf- 


ing  the  subject  in  questloA,  and  an  implied 
contract  is  one  without  such  bargain,  as, 
where  a  man  obtains  goods  from  another  up- 
on credit  veithout  fixing  the  price,  then  the 
law  holds  that  the  party  who  sold  the  goods 
shall  be  paid  a  fair,  honest  compensation  for 
theoDL  Coffroth  v.  Somerset  County,  19  Pa. 
Co.  Ct  R.  864,  868. 

As  implied  in  tmot* 

••The  term  implied  contract*  Is  generally 
used  to  denote  a  promise  which  the  law,  from 
the  existence  of  certain  facts,  presumes  that 
a  party  has  made."  Davis  v.  Town  of  Sey- 
mour, 21  Atl.  1004,  1006,  59  Conn.  531,  13 
U  R.  A.  210  (quoting  1  Swift  Dig.  p.  182). 

An  implied  contract  is  one  the  existence 
and  terms  of  which  are  manifested  by  con- 
duct or,  in  the  language  of  a  learned  writer, 
••is  inferred  from  the  context  situation,  or 
mutual  relation  of  the  parties,  and  enforced 
by  the  law  on  the  grounds  of  justice."  Jen- 
nings V.  Bank  of  California,  21  Pac.  852,  853, 
79  Cal.  323,  5  L.  R.  A.  233,  12  Am.  St  Rep. 
145. 

All  true  contracts  grow  out  of  the  inten- 
tion of  the  parties  to  transactions,  and  where 
this  intention  may  be  Inferred,  implied,  or 
presumed  from  circumstances  really  existing, 
the  contract  thus  ascertained  is  implied. 
They  are  sometimes  called  "quasi  contracts" 
and  "constructive  contracts."  Columbus,  H. 
V.  &  T.  Ry.  Co.  V.  Gaffney,  61  N.  B.  152, 153, 
66  Ohio  St  104. 

Where  the  evidence  fails  to  disclose  an 
express  agreement  or  understanding,  the  law 
may  imply  a  contract  from  the  circumstances 
or  the  acts  of  the  parties,  and  where  there  is 
nothing  from  which  a  contrary  intention  or 
understanding  is  to  be  inferred  it  is  a  just 
and  reasonable  presumption  that  he  who  has 
received  the  benefit  of  the  services  and  prop- 
erty of  another  impliedly  undertakes  to  make 
compensation  therefor.  Deane  v.  Hodge,  27 
N.  W.  917,  919,  59  Am.  Rep.  321,  35  Minn. 
146  (citing  3  Bl.  Comm.  158;  2  Kent  Comm. 
450;  Bouv.  Law  Diet;  2  Oreenl.  Bv.  §  108). 

••It  is  sometimes  said  that  the  law  im- 
plies a  contract  Strictly  speaking  this  is 
inaccurate.  The  contract,  though  not  fully 
expressed  in  words,  is  nevertheless  a  genuine 
agreement  of  the  parties.  It  is  implied  only 
in  that  it  is  to  be  inferred  from  the  acts  or 
conduct  of  the  parties,  instead  of  from  their 
spoken  words.  The  engagement  is  signified 
by  conduct  instead  of  words;  but  acts  tend- 
ing to  lead  to  a  certain  inference  may  ex- 
press a  promise  as  well  as  words."  Bixby 
V.  Moor,  51  N.  H.  403  (cited  in  Rohr  ▼.  Baker, 
10  Paa  627,  13  Or.  350). 

An  implied  contract  respecting  any  mat- 
ter can  exist  only  where  there  is  no  express 
one.  King  v.  Kilbride,  19  Atl.  519,  520,  58 
Conn.  109  (citing  1  Chit  Cont   [11th  Am. 
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Ed.]  88);  Welnhouse  y.  Oronln,  36  Atl.  45, 
68  Conn.  250;  Brown  v.  Fales,  29  N.  B. 
211,  213,  139  Mass.  21;  Musgroye  Y.  City  of 
Jackson,  59  Miss.  390,  392. 

As  implied  in  law* 

An  Implied  contract  arises  where  the 
terms  are  not  expressed  between  the  con- 
tracting parties,  but  the  obligations  of  natural 
Justice,  by  reason  of  some  legal  liability, 
impose  the  payment  of  money,  or  the  per- 
formance of  some  duty,  and  raise  a  promise 
to  that  effect  In  such  case,  as  the  law 
creates  the  duty,  it  also  provides  the  excep- 
tion, or,  if  the  party  be  disabled  from  per- 
formance without  his  own  default,  his  obliga- 
tion is  discharged.  Linn  y.  Ross,  10  Ohio, 
412,  414,  36  Am.  Dec.  95. 

Implied  contracts  are  based  on  a  familiar 
principle  that  a  contract  is  co-ordinate  and 
commensurate  with  duty,  which  has  a  wide, 
though  much  more  uniform,  application,  and 
means  that  whatsoever  it  is  certain  a  man 
ought  to  do  that  the  law  supposes  him  to 
have  promised  to  do.  The  absence  of  the 
essentials  of  the  ordinary  contract  relation 
will  not  affect  the  liability.  There  is  a 
class  of  cases  where  the  law  prescribes 
rights  and  liabilities  of  parties  who  have 
not  in  reality  entered  into  any  contract  with 
one  another,  but  between  whom*  circumstan- 
ces have  arisen  which  make  It  just  that  one 
should  have  a  right  and  the  other  should  be 
subject  to  a  liability,  similar  to  the  rights 
and  liabilities  in  certain  cases  of  express 
contracts.  Implied  or  constructive  contracts 
of  this  natiure  are  similar  to  constructive 
trusts  in  courts  of  equity,  and  in  fact  are 
not  contracts  at  all.  A  somewhat  similar 
distinction  is  recognized  in  the  civil  law, 
where  it  is  said:  "In  contracts,  it  is  the  con- 
sent of  the  contracting  parties  which  pro- 
duces the  obligation;  in  quasi  contracts  there 
is  not  any  consent.  The  law  alone,  or  nat- 
ural equity,  produces  the  obligation  by  ren- 
dering obligatory  the  fact  from  which  it  re- 
sults. Therefore  these  facts  are  called  'quasi 
contracts,'  because,  without  being  contracts, 
they  produce  obligations  in  the  same  manner 
as  actual  contract&"  1  Poth.  Oblig.  113. 
So  obligations  are  created  in  consequence  of 
fraud  or  negligence,  and  in  either  case  the 
law  compels  reparation,  and  permits  the  tort 
to  be  waived  and  the  obligation  enforced  as 
of  a  contract.  People  v.  Speir,  77  N.  Y.  144, 
150;  McSorley  v.  Faulkner,  18  N.  Y.  Supp. 
460,  462. 

There  has  been  some  inaccuracy  in  the 
use  of  this  phrase.  If  it  is  applied  only  to 
cases  in  which  parties  enter  into  a  real 
contract,  but  without  express  words,  then  it 
is  accurately  used.  Thus,  if  A.  borrows  mon- 
ey of  B.,  he  really  agrees  to  repay  it,  though 
he  does  not  expressly  say  so.  But,  in  case 
of  money  lost  on  a  wager,  there  is  no  con- 
tract to  repay  the  money,  either  express  or 


implied,  and  to  call  the  liability  an  "implied 
contract"  gives  an  incorrect  idea  of  the  na- 
ture of  the  liability.    Such  use  of  the  phrase 
probably  arose  under  the  old  forms  of  plead- 
ing, when  the  action  of  assumpsit  was  found 
to  be  useful.    It  was  necessary  in  that  ac- 
tion to  allege  a  promise,  but  the  action  often 
lay  in  cases  where  no  promise  in  fact  bad 
been   made.    The  civil   law   writers   found 
difficulty  in  attempting  to  classify  actions 
into  those  ex  contractu  and  those  ex  delicto. 
Therefore  they  made  two  other  classes,  viz., 
quasi  ex  contractu   and   quasi   ex  delicto. 
Thus  they  said  that  an  action  to  recover 
money  paid  by  mistake  was  quasi  ex  con- 
tractu;   for  the  party  was  so  far  from  be- 
ing bound  by  a  contract  that  he  was  bound 
rather  ex  distractu  than  ex  contractu,   be- 
cause the  money  paid  was  rather  to  dis- 
solve than  to  form  a  contract    Just  Inst 
bk.  8,  tit  27,  §  6.    Similarly,  in  the  case  of 
the  wager,  the  defendant  made  no  contract 
to  pay  the  plaintiff  the  money  demanded. 
The   actual   contract   between   the  parties, 
even  if  valid,  would  not  be  that  which  the 
plaintiff  seeks  to  enforce  in  an  action  to 
recover  the  money.    He  claims  that  the  de- 
fendant has  money  of  his,  which  in  justice 
and  good  conscience  the  defendant  should 
return.    The  right  of  action  is  not  unlike  the 
action  to  recover  money  paid  by  mistake. 
In  each  money  is  paid  voluntarily,  in  each  It 
is  unjust  for  the  defendant  to  retain  that 
which  he  lias  received,  and  in  neither  has  he 
agreed  to  return  it    We  might  then,  class 
this  as  an  action  quasi  ex  contractu,   for 
there  is  no  agreement  to  return  the  money, 
which  would  give  an  action  ex  contractu, 
and,  on  the  other  hand,  possession  of  the 
money  was  not  obtained  by  force  or  fraud, 
and  thus,  the  action  is  not  strictly  ex  delicto. 
Implied  contracts  are  therefore  the  better 
described   as   quasi   contracts.     Willard    v. 
Doran  &  Wright  Co.,  1  N.  Y.  Supp.  588,  48 
Hun,  402. 

Within  the  provisions  of  24  Stat  505, 
permitting  a  recovery  against  the  United 
States  for  a  claim  founded  upon  any  con- 
tract expressed  or  implied,  with  the  govern- 
ment of  the  United  States,  the  term  "im- 
plied contract"  was  not  intended  to  include 
mere  breaches  of  duty  productive  of  injury 
to  the  licensee  upon  property  of-  the  gov- 
ernment such  as  an  action  for  injury  In  an 
elevator  used  in  a  building  of  the  govern- 
ment Bigby  V.  United  States  (U.  S.)  103 
Fed.  597,  599. 

Implied  contracts  are  contracts  created 
by  the  law  to  establish  justice  between  the 
parties,  which  imposes  upon  a  party  against 
his  will  an  obligation  to  pay  a  debt  or  dis- 
charge a  duty.  In  O'Brien  v.  Young,  95  N. 
Y.  428,  432,  47  Am.  Rep.  64,  Judge  Earl  says: 
"A  man  ought  to  support  his  helpless  chil- 
dren, and  hence  the  law  implies  a  promise 
that  he  will  do  so.    So  one  ought  to  pay  a 
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lud^ment  rendered  against  him  or  a  penalty 
which  he  has  by  his  niisconduct  Incorred, 
and  hence  the  law  implies  a  promise  that 
he  will  pay."  A  Judgment  awarding  ali- 
mony glTes  rise  to  an  implied  contract  on  the 
part  of  the  husband  to  pay  such  alimony. 
Grevell  y.  Whiteman,  65  N.  Y.  Supp.  974, 
97i>,  32  Misc.  Bep.  279. 

An  Implied  contract  to  pay  Interest  at 
the  rate  fixed  by  law  at  the  time  Judgment  is 
entered  does  not  arise  from  every  agreement 
as  an  implied  condition  of  the  breach  of  the 
contract,  but  such  an  agreement  rather  gives 
rise  to  an  implied  contract  to  pay  interest  on 
the  Judgment  rendered  for  a  breach  thereof 
at  all  times  at  the  rate  provided  by  law  at 
such  various  times.  Wyoming  Nat  Bank  v. 
Brown,  63  Pac.  291,  292,  7  Wyo.  494,  75  Am. 
St  Bep.  935. 

As  quasi  conteaot. 

What  is  often  termed  an  'implied  con- 
tract," though  It  is  more  properly  denominat- 
ed a  "quasi  contract,"  is  matter  of  law.  1 
Swift,  Dig.  p.  175.  Such  a  contract  rests 
merely  on  construction  of  law.  It  Is  one 
which  the  law,  from  the  existence  of  facts^ 
presumes  the  party  had  made.  Brackett  v. 
Norton,  4  Conn.  517,  524,  10  Am.  Dec.  179. 
A  true  implied  contract,  on  the  other  hand, 
is  one  which  may  be  inferred  from  the  con- 
duct of  the  parties,  though  not  expressed  in 
words.  Weinhouse  t.  Cronin,  86  Atl.  45, 
68  Conn.  250. 

Statutory  liability. 

An  Implied  contract  Is  an  express  prom- 
ise proved  by  circumstantial  evidence.  It  is 
quite  distinct  from  that  fiction  by  which  a 
statute  liability  has  been  deemed  sufficient 
to  sustain  an  action  of  assumpsit  upon  the 
ground  that  the  party  subjecting  himself  to 
the  penalty  or  other  liability  imposed  by  the 
statute  has  promised  to  pay  it  This  feature 
does  not  suppose  a  contract,  but  simply  a 
promise  ex  parte.  In  this  view  every  man 
promises  not  to  trespass  on  his  neighbor's 
property  or  commit  an  assault  upon  his  per- 
son. McGoun  V.  New  York  Gent  &  H. 
R.  E.  Ob.,  50  N.  Y.  176,  180. 

HKPUEP  OORPOBATIOir. 

An  Implied  corporation  arises  "where 
there  is  a  grant  of  such  corporate  powers  as 
necessarily  imply  either  the  existence  of,  or 
the  intention  to  create,  a  corporation."  War- 
ner T.  Beers  (N.  Y.)  23  Wend.  103,  176. 

OIPIJED  OOVENAHT. 

Implied  covenants  are  those  Inferred  by 
legal  construction  from  the  use  of  certain 
^ords  of  conveyance.  McDonough  v.  Mar- 
tin, 16  S.  B.  69,  88  Ga.  675.  18  L.  B.  A.  843. 


Implied  covenants  are  such  as  the  law 
creates  or  implies  in  the  absence  of  express 
stipulation.  They  not  infrequently  spring 
from  the  duties  and  liabilities  arising  out  of 
express  covenants.  They  depend  for  their 
existence  on  the  intendment  or  implication 
of  the  law,  and  are  such  as  the  law  raises 
from  the  relations  of  the  contracting  parties 
to  each  other,  in  respect  to  the  contract,  in 
the  absence  of  any  express  agreement  on 
the  subject  Conrad  t.  Morehead,  89  N.  C. 
31,  34. 

Thus,  when  a  grantor  conveys  land, 
bounding  it  on  a  way  or  street,  it  constitutes 
an  implied  covenant  of  the  existence  of  the 
way,  and  he  and  his  heirs  are  estopped  to 
deny  that  there  is  such  a  street  or  way. 
Garstang  v.  City  of  Davenport,  57  N.  W.  876, 
878,  90  Iowa,  359;  Parker  v.  Smith,  17  Mass. 
413,  416,  9  Am.  Dea  157. 

The  general  rule  is  that  an  implied 
covenant  is  much  more  restricted  in  its  in- 
terpretation than  one  which  is  express,  and 
an  implied  covenant  cannot  endure  longer 
than  the  estate  out  of  which  it  arises.  Mer- 
shon  V.  Williams,  44  AU.  211,  214,  63  N.  J. 
Law,  898. 

A  covenant  Is  not  implied  in  a  convey- 
ance of  real  property,  whether  the  convey- 
ance contains  any  special  covenant  or  not 
Thompson  v.  Schenectady  By.  Co.  (U.  S.) 
124  Fed.  274,  278. 

mPUED  DEDIOATIOir. 

An  implied  dedication,  which  arises  trom 
operation  of  law  from  the  conduct  of  the 
owner  of  the  property,  rests  upon  the  broad 
common-law  doctrine  of  equitable  estoppel. 
Town  of  Kent  v.  Pratt,  48  Atl.  418,  420,  73 
Conn.  573  (citing  Guthrie  v.  Town  of  New 
Haven,  81  Conn.  308,  321;  New  York,  N.  H. 
St  H.  B.  Co.  T.  City  of  New  Haven,  46  Conn. 
257,  262);  City  of  Athens  v.  Burkett  (Tenn.) 
59  S.  W.  404,  408;  City  of  San  Antonio  v.  Sul- 
Uvan,  23  S.  W.  307,  308»  4  Tex.  Civ.  App. 
451. 

It  does  not  assume  a  grant,  but  that  the 
owner,  by  his  conduct  or  his  acquiescence 
in  the  use  by  the  public  of  the  land  for  the 
specified  purpose,  until  it  would  be  greatly 
injured  or  inconvenienced  by  a  deprivation 
of  the  use,  is  estopped  trom  Interfering  or 
preventing  the  public  from  continuing  the 
use.  City  of  Athens  t.  Burkett  (Tenn.)  59 
S.  W.  404,  408.  See,  also,  Close  v.  Swan- 
son,  89  N.  W.  1043,  1045,  64  Neb.  889. 

Tt>  constitute  an  implied  conmion-law 
dedication  of  land,  it  is  necessary  that  there 
should  be  an  appropriation  of  the  land  by 
the  owner  to  public  use  by  some  act  or  course 
of  conduct  from  which  the  law  would  Im- 
ply an  intent  to  devote  the  land  to  the  pub- 
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lice  use.    Oity  of  San  Antonio  r.  finlllTan, 
57  a  W.  42,  44,  28  Tex.  Oiy.  App.  619. 

If  a  landowner  by  open  and  visible  acts 
nnequlYocally  Indicates  to  the  public  and  to 
citizens  that  he  Intended  to  and  did  open 
a  street  to  the  public,  and  the  citizens  and 
the  public  have  acted  upon  the  faith  that 
there  was  a  dedication,  the  law  will  treat 
the  acts  of  the  owner  as  constituting  irrey- 
ocable  dedication.  In  such  case  there  need 
be  no  grant,  if  the  acts  Indicate  an  Intent 
to  dedicate,  are  so  treated  by  the  public, 
and  there  is  an  acceptance.  Then  it  is  im- 
material whether  there  was  or  was  not  any 
express  dedication.  The  principle  upon 
which  Implied  dedication  rests  is  that  which 
underlies  the  principle  of  estoppel  In  pals. 
Faust  v.  City  of  Huntington,  91  Ind.  493, 
494. 

In  order  to  render  a  dedication  of  a 
street  complete,  there  must  be  an  accept- 
ance on  the  part  of  the  public,  and  this 
carries  with  it  the  duty  of  repairing  the 
street  and  becoming  liable  for  any  Injuries 
arising  from  the  unsafe  or  defective  condi- 
tion of  the  way,  so  that  where  it  appears 
that  the  city  had  exercised  no  control  over 
the  land  in  controversy,  never  in  any  man- 
ner working  it,  and  the  only  evidence  of 
an  acceptance  was  by  the  use  of  the  public, 
there  was  not  an  implied  dedication.  City 
of  San  Antonio  v.  Sullivan,  23  S.  W.  307, 

4  Tex.  Civ.  App.  451. 


To  constitute  a  dedication  there  must  be 
an  Intent  on  the  part  of  the  owner  to  ded- 
icate, which  must  clearly  appear.  Such  in- 
tent may  be  Inferred  from  circumstances. 
The  assent  of  the  owner  to  the  use  need 
not  be  expressly  declared,  nor  manifested 
in  any  particular  manner,  but  may  be  im- 
plied from  the  conduct  of  the  owner  of  the 
land.  Implied  dedication  arises  by  opera- 
tion of  law  from  the  acts  of  the  owner. 
Williams  v.  Wiley,  16  Ind.  362;  City  of 
Bvansville  v.  Evans,  37  Ind.  229.  It  is  con- 
sidered in  the  nature  of  an  estoppel  In  pals, 
and,  once  made,  it  is  Irrevocable.  Town  of 
Marion  v.  Sklllman,  127  Ind.  130,  136,  26 
N.  E.  676,  11  L.  R.  A.  55. 

mPUED  DEVISE. 

See  ''Devise  by  Implication.*' 

IMPLIED  EASEMENT. 

An  implied  easement  is  an  easement 
resting  upon  the  principle  that,  where  the 
owner  of  two  or  more  adjacent  lots  sells  a 
part  thereof,  he  grants  by  implication  to  the 
grantee  all  those  apparent  and  visible  ease- 
ments which  are  necessary  for  the  reason- 
able use  of  the  property  granted,  which  at 
the  time  of  the  grant  are  used  by  the  owner 
of  the  entirety  for  the  benefit  of  the  part 


granted.    Farley  v.  Howard,  68  N.  Y.  SnppL 
169, 160,  38  Misc.  Rep.  67. 

IMPLIED  nnnxATiOE. 

''Implied  invitation,"  as  used  with  ref- 
erence to  trespass  on  realty,  imports  knowl- 
edge by  the  owner  of  the  probable  use  by 
the  -alleged  trespasser  of  the  owner's  prop- 
erty, so  situated  and  conditioned  as  to  be 
open  to  and  likely  to  be  subjected  to  sucb 
use.  Lepnlck  v.  Gaddis,  16  South.  213,  215, 
72  Miss.  200,  26  L.  B.  A.  686,  48  Am.  St  Rep. 
547. 

"Implied  invitation  is  part  of  the  law  of 
negligence,  by  which  an  9bligation  to  use 
reasonable  care  arises  from  the  conduct  of 
the  parties.  Its  essence  is  that  the  defend- 
ant knew  or  ought  to  have  known  that  some- 
thing that  he  was  doing  or  permitting  to  be 
done  might  give  rise  in  an  ordinarily  dis- 
cerning mind  to  a  natural  belief  that  he  in- 
tended that  to  be  done  which  his  conduct 
had  led  the  plaintiff  to  believe  that  he  in- 
tended. It  is  not  enough  that  the  user 
believed  that  the  use  was  Intended.  He 
must  bring  his  belief  home  to  the  owner 
by  pointing  to  some  act  or  conduct  of  his 
that  afforded  a  reasonable  basis  for  such 
a  belief."  The  fact  that  a  railroad  compa- 
ny had  uncoupled  cars,  and  allowed  an 
opening  to  remain  between  the  cars,  and  that 
the  opening  had  been  used  as  a  passageway 
by  the  employes  without  molestation,  was 
held  not  an  Invitation  which  a  servant  could 
act  on.  Notable  instances  of  the  doctrine 
of  invitation  are  found  in  the  so-called  "turn- 
table cases."  Furey  v.  New  York  Cent.  & 
H.  B.  B.  Oo.,  61  Ati.  505,  606,  67  N.  J.  Law. 
270. 

In  a  legal  sense,  to  come  under  an  im- 
plied invitation,  as  distinguished  from  the 
mere  license,  the  visitor  must  come  for  a 
purpose  connected  with  the  business  in  which 
the  occupant  is  engaged,  or  which  he  per- 
mits to  be  carried  on  there.  There  must  be 
some  mutuality  of  interests  in  the  subject 
to  which  the  visitor's  business  relates,  al- 
though the  particular  thing  which  is  the  sub- 
ject of  the  visit  may  not  be  for  the  benefit 
of  the  occupant.  3  Elliott,  R.  R.  S  1249; 
Plummer  v.  DUl,  31  N.  B.  128, 156  Mass.  426, 
82  Am.  St.  Rep.  463.  An  independent  con- 
tractor, going  upon  premises  to  do  work 
under  contract  with  the  owner,  goes  upon 
such  premises  by  invitation  in  the  legal 
sense.  Sesler  v.  Rolfe  Goal  &  Coke  Ck>.,  41 
S.  E.  216,  217,  61  W.  Va.  318. 

mpUED  UCElf  SE. 

An  implied  license  is  one  which  is  pre- 
sumed to  have  been  given  from  the  words 
acts,  or  passive  acquiescence  of  the  party 
authorized  to  give  it    Such  a  license  must 
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be  eBtabllsbed  by  piroot  and  Is  not  to  be 
inferred  from  equivocal  declarations  or  acts 
of  the  owner  of  the  land.  Weldon  t.  Phil- 
adelphia, W.  &  B.  a.  Oo.  (Del)  43  AtL  156, 
159,  2  PennewUl,  L 

IMPLIED  MALICE. 

Implied  malice  is  malice  not  positively, 
but  inferentially,  appearing.  Sometimes  it 
is  defined  as  malice  which  does  not  appear 
at  all,  but  is  imputed  by  law.  Hogan  v. 
State,  86  Wis.   226,  28& 

Malice  is  properly  called  "implied  mal- 
ice" where  it  is  inferred  from  the  naked  fact 
of  the  homicide,  and  "express  malice''  when 
established  by  other  evidence.  They  are  apt 
terms  to  express  different  modes  of  proof,  but 
are  not  adapted  to  the  description  of  different 
degrees  of  malicious  intent  Where  there  is 
no  other  proof  of  malice  than  the  act  which 
caused  the  death,  the  law  does  not  impute  a 
malicious  intent;  but  it  presumes,  in  accord- 
ance with,  the  settled  rules  of  evidence,  that 
sucli  an  intent  did  actually  exist  The  term 
has,  however,  been  inappropriately  used  in 
cases  of  constructive  murder,  where,  the  want 
of  actual  intent  to  take  the  life  being  conced- 
ed, yet  the  law,  in  view  of  some  other  criminal 
Intent  punishes  the  offense  as  murder.  Its 
use  in  these  cases  doubtless  arose  from  a 
misconception  of  the  meaning  of  the  term 
"malice  aforethought '^  used  in  indictments 
for  murder.  Such  term  does  not,  as  errone- 
ously assumed,  necessarily  Impute  a  charge 
of  premediated  design  to  kill,  and  hence, 
in  order  to  support  it  the  law  does  not  need 
to  imply  by  fiction  such  intent  or  malice. 
So  far  as  any  criminal  intent  exists,  it  may 
be  expressly  proved,  and  when  so  proved 
win  meet  the  requirement  of  the  term  "mal- 
ice aforethought"  as  completely  as  a  proven 
premeditated  design  to  kill.  Darry  v.  Peo- 
ple, 10  N.  Y.  (6  Seld.)  120,  137,  138. 

"Malice  implied,"  as  applied  to  homi- 
cide, is  the  same  thing  as  any  other  kind 
of  malice.  The  word  "implied"  refers  to 
the  manner  in  which  the  malice  is  shown 
or  proven,  and  in  general  the  law  Implies 
or  presumes  malice  from  the  intentional  and 
voluntary  doing  of  an  act  that  is  wrongful, 
vrbere  there  is  no  justification  or  excuse  for 
the  act  So,  where  an  act  of  that  kind  is 
done,  where  a  person  is  killed  and  nothing 
appears  but  the  fact  of  the  killing,  the  law 
presumes  that  it  is  a  killing  with  malice, 
and  that  is  what  is  meant  by  Implied  malice. 
State  T.  Mason,  32  8.  E.  357,  358,  64  S.  C. 
240. 

Probably  the  phrase  "express  malice" 
Is  identical  with  "malice  in  fact"  and  "im- 
plied malice"  identical  with  "malice  in  law." 
Missouri  Pac.  Ry.  Oo.  v.  Behee,  21  S.  W. 
384,  385,  2  Tex.  Civ.  App.  107. 


As  arisinc   from   alMUbdoned  l&eart   or 
laok  of  provboatioiu 

Malice  is  implied  when  no  considerable 
provocation  appears,  or  where  all  the  cir- 
cumstances of  the  killing  show  an  abandon- 
ed and  malignant  heart  Kota  v.  People,  27 
N.  B.  53,  136  111.  655;  Aguilar  v.  Territory, 
46  Pac.  342,  343,  8  N.  M.  496;  Kent  v.  Peo- 
ple, 9  Pac.  852,  857,  8  Colo.  563  (citing  Gen. 
Laws  Cal.  S  615);  Taylor  v.  People,  42  Pac. 
652,  655,  21  Oolo.  426;  May  v.  People,  6  Pac. 
816,  821,  8  Colo.  210;  People  v.  NIchol,  34 
Cal.  211,  213;  People  v.  Dice,  120  Cal.  189, 
201,  52  IJac.  477;  People  v.  Evans,  56  Pac. 
1024,  1025,  124  Cal.  206;  Territory  v.  Catton, 
16  Pac.  902,  905,  5  Utah,  451;  People  v.  Hal- 
liday,  17  Pac.  118,  119,  5  Utah,  467;  Comp. 
Laws  N.  M.  S  1062;  Pen.  Code  6a.  1895,  S 
62.  Implied  malice  does  not  therefore,  arise 
merely  from  an  intentional  killing,  but  from 
a  killing  under  such  circumstances  as  that 
the  Jury  can  say  that  no  considerable  prov- 
ocation appeared,  or  that  all  the  circumstan- 
ces show  a  wicked  ^  and  malignant  heart 
Territory  t.  Lucero,  '4Q  Pac  18,  21,  8  N.  M. 
543. 

When  the  killing  of  any  person  has  tak- 
en place  without  any  cause  which  will  in  law 
Justify,  excuse,  or  extenuate  the  homicide,  ' 
and  it  was  not  done  with  a  sedate  and  de- 
liberate mind  and  formed  design,  the  killing 
would  be  deemed  to  be  with  Implied  malice, 
for  the  law  would  imply  the  malice.  Plas- 
ters V.  State,  1  Tex.  App.  678,  681. 

"Implied  malice,"  or  malice  by  construc- 
tion, exists  where  death  ensues  from  some 
unusual  act  of  aggression,  or  enormous  act 
of  cruelty,  though  there  be  no  previous 
grudge  or  enmity,  as  the  killing  of  an  ofi^cer 
in  the  discharge  of  his  duty,  or  the  adminis- 
tration of  poison,  or  killing  without  any,  or 
considerable,  provocation;  because  no  person, 
unless  possessed  of  an  abandoned  heart 
would  deprive  a  fellow  being  of  life,  upon 
slight  or  without  apparent  cause.  State  v. 
Town  (Ohio)  Wright  75,  76. 

As  avisins  from  deliberate  orael  aots. 

Implied  malice  is  an  inference  of  the 
law  from  any  deliberate  and  cruel  act  by  one 
person  against  another.  Sparf  v.  United 
States,  15  Sup.  Ct  273,  277,  156  U.  S.  51,  39 
L.  Ed.  343;  Kilpatrick  t.  Commonwealth,  31 
Pa.  (7  Casey)  198,  201. 

"Malice  is  implied  by  law  from  any  de- 
liberate cruel  act  committed  by  one  person 
against  another  suddenly,  without  any,  or 
without  considerable,  provocation."  State  v. 
Neal,  37  Me.  468,  469. 

Implied  malice  is  malice  presumed  by 
law  from  the  commission  of  any  deliberate 
and  cruel  act  however  sudden,  done  or  com- 
mitted without  just  cause  or  excuse.  Whit- 
aker  v.  State.  12  Tex.  App.  436,  441.  As 
when  the  act  has  been  committed  under  such 


IMPLIED  MALICE 


343:4 


IMPLIED  NOTICE 


drcumstances  as  are  the  ordinary  Bymptoms 
of  a  wicked,  depraved,  and  malignant  spirit, 
or  of  a  heart  regardless  of  social  duty  and 
fatally  bent  upon  mischief.  Jordan  v.  State, 
10  Tex.  479,  493. 

Where  the  act  is  committed  deliberately 
with  a  deadly  weapon,  and  is  likely  to  be 
attended  by  dangerous  consequences,  the  mal- 
ice requisite  to  murder  will  be  presumed. 
Kilpatrick  v.  Commonwealth,  31  Pa.  (7 
Casey)  198»  201;  Smith  y.  Commonwealth, 
100  Pa.  324,  326,  327;  Wanen  y.  State,  44 
Tenn.  (4  Ooldw.)  ISO,  135. 

As  arislns  from  nslawfiil  ktllins* 

Implied  malice  is  that  which  the  law 
Infers  from  or  imputes  to  certain  acts.  Thus 
the  law  implies  malice  from  the  killing  of  a 
human  being,  unless  the  circumstances  make 
it  evident  that  the  killing  was  either  Justifi- 
able or  was  so  mitigated  as  to  reduce  the 
offense  below  murder  tu  the  first  or  second 
degree.  Sharp  v.  State,  6  Tex.  App.  650,  658; 
Johnson  v.  State,  5  Tex.  App.  423,  439. 

Implied  malice  is  that  which  the  law  in- 
fers from  or  imputes  to  certahi  acts.  Thus, 
when  the  fact  of  an  unlawful  killing  is  es- 
tablished, and  there  are  no  circumstances  in 
evidence  which  tend  to  establish  the  exist- 
ence of  express  malice,  nor  which  tend  to 
mitigate  or  excuse  or  Justify  the  act,  then 
the  law  implies  malice.  Boyd  v.  State,  12 
S.  W.  737,  739,  28  Tex.  App.  137;  Martinez 
V.  State,  16  S.  W.  767,  30  Tex.  App.  129, 
28  Am.  St  Rep.  895. 

By  the  term  "implied  malice"  is  meant 
that  in  the  case  charged  the  evidence  shows 
that  the  party  charged  committed  the  act, 
and  that  it  was  intentional  and  unlawful — 
that  is,  without  Justifiable  excuse — ^and  the 
evidence  fails  to  reveal  the  motive  why  the 
person  committed  the  act.  Hotema  v.  United 
States,  22  Sup.  Ct  895,  896,  186  U.  S.  413, 
46  L.  Ed.  1225. 

"Implied  or  constructive  malice"  is  an 
inference  or  conclusion  of  law  upon  facts 
proved,  as  when  a  person  unlawfully  and 
suddenly  kills  another,  without  premedita- 
tion or  design,  and  without  any,  or  without  a 
considerable,  provocation,  such  as  would  re- 
duce the  crime  to  manslaughter.  State  v. 
Harrigan  (Del.)  31  Atl.  1052,  9  Houst  369. 

Intent* 

Implied  or  constructive  malice,  in  the 
law  of  homicide,  is  an  inference  or  conclu- 
sion of  law  from  the  facts  found  by  the  Jury, 
and  among  these  the  actual  intention  of  the 
prisoner  becomes  an  important  and  mate- 
rial fact;  for  though  he  may  not  have  in- 
tended to  take  away  life  or  to  do  any  per- 
sonal harm,  yet  he  may  have  been  engaged 
in  the  perpetration  of  some  other  felonious 
or  unlawful  act,  from  which  the  law  raises 


the  presumption  of  malice.  State  t.  Miller 
(Del.)  32  Aa  137,  139,  9  Houst  564;  State 
V.  Lodge  (Del.)  33  Atl.  312,  815^  9  Houst. 
542;   State  v.  Jones  (Del.)  47  AU.  1006,  1007, 

2  Pennewill,  573. 

Malice  is  a  technical  expression,  and 
means  the  absence  of  any  excuse  tw  homi- 
cide. Malice  is  presumed  till  want  of  it  is 
shown.  It  may  be  either  express  or  implied. 
It  is  not  necessary,  in  order  to  imply  mal- 
ice, that  there  should  be  an  intention  of 
killing.  If  the  act  of  killing  be  unlawful, 
with  intention  of  hurting  the  deceased  or 
any  other  person,  and  if  it  have  the  tendency 
to  bloodshed,  or  if  killing  be  the  probable  or 
natural  consequence,  malice  is  implied. 
Pennsylvania  v.  Lewis  (Pa.)  Add.  279,  282. 

Implied  malice  is  not  necessarily  con- 
fined to  an  intention  to  take  the  life  of  the 
deceased,  but  includes  an  intention  to  do  any 
unlawful  act  which  may  probably  result  in 
depriving  the  party  of  life.    Warren  v.  State, 

44  Tenn.  (4  Ck)ldw.)  130,  185. 

In  libel  and  slander. 

Implied  malice  exists  where  a  wrong- 
ful act  is  intentionally  done  without  Just 
cause  or  excuse.    Parke  v.  Blackiston  (Del.) 

3  Har.  373,  378. 

Implied  malice  is  that  which  is  inferred 
from  the  act,  or,  in  case  of  slander,  from  the 
publication  of  the  false  language.  It  is  syn- 
onymous with  "malice  in  law."  Smith  y. 
Rodecap,  31  N.  B.  479,  5  Ind.  App.  7a 

"Implied  malice,*'  with  reference  to  libel 
and  slander,  is  that  which  is  raised  as  a  mat- 
ter of  law  by  the  use  of  the  words,  libelous 
per  se,  when  the  occasion  is  not  privileged. 
Ramsey  v.  Cheek,  13  S.  B.  775, 109  N.  G.  270. 

In  the  law  of  libel  implied  malice  is  such 
as  may  be  inferred  from  the  article  which  is 
alleged  to  be  malicious.    Grace  t.  McArthur, 

45  N.  W.  518,  521,  76  Wis.  641;    Parke  ▼. 
Blackiston  (Del.)  3  Har.  873,  878. 

Implied  malice,  in  an  action  of  libel, 
consists  in  publishing  without  Justifiable 
cause  that  which  is  injurious  to  the  char- 
acter of  another.  It  is  a  presumption  drawn 
by  the  law  from  the  simple  fact  of  publica- 
tion. Brandt  v.  Morning  Journal  Ass'n,  80 
N.  Y.  Supp.  1002,  1007,  81  App.  Div.  183  (cit- 
ing Krug  V.  Pitass,  162  N.  Y.  154,  56  N.  EL 
526,  76  Am.  St  Rep.  317). 

IMPIilED  HOTIOB* 

Implied  notice  may  be  knowledge  im- 
puted impliedly  by  collateral  facts  of  such  a 
nature  as  to  cast  on  the  party  the  legal  duty 
of  not  being  willfully  or  negligently  igno- 
rant of  all  proper  inferences  to  be  drawn 
from  such  facts.  Wells  r.  Sheerer,  78  Ala. 
142,  147. 
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Notice  is  of  two  kinds,  actual  and  con- 
fltmctiye.  Actual  notice  may  be  either  ex- 
press or  implied.  If  tlie  one,  it  is  estab- 
lished by  direct  eyldence;  if  the  other,  by 
proof  of  circumstances  from  which  it  is  in- 
ferable as  a  fact.  Express  notice  embraces 
not  only  knowledge,  but  also  that  which  is 
communicative  by  direct  Information,  either 
written  or  oral,  from  those  who  are  cogni- 
sant of  the  fact  communicated.  Implied  no- 
tice, which  is  equally  actual  notice,  arises 
where  the  party  to  be  charged  is  shown  to 
have  had  knowledge  of  such  facts  and  cir- 
cumstances as  would  lead  him  by  the  exer- 
cise of  due  diligence  to  a  knowledge  of  the 
particular  facts,  or,  as  defined  by  the  Su- 
preme Court  of  Missouri  in  Rhodes  t.  Out- 
calt,  48  Mo.  867,  370,  a  notice  is  to  be  re- 
garded in  law  as  actual  when  the  party 
sought  to  be  affected  by  it  knows  of  the  par- 
ticular fact,  or  is  conscious  of  having  the 
means  of  knowing  it,  although  he  may  not 
employ  the  means  in  his  possession  for  the 
purpose  of  gaining  further  information.  City 
of  Baltimore  t.  Whittington,  27  Atl.  981,  986, 
78  Md.  281. 

Implied  notice  on  the  part  of  a  dty  of 
an  obstruction  in  the  public  highway  means 
that  notice  the  dty  is  presumed  to  have  of 
the  obstruction  when  it  has  existed  so  long 
that  the  dty  should  reasonably  take  notice 
of  and  repahr  it  City  of  Philadelphia  y. 
Smith  (Pa.)  16  Atl.  493,  494. 

XMPZJED  POWERS. 

Implied  powers  are  such  as  are  neces- 
sary to  carry  into  effect  those  which  are  ex- 
pressly granted,  and  which  must  therefore 
be  presumed  to  have  been  within  the  inten- 
tion of  the  legislative  grant  City  of  Mad- 
ison v.  Daley  (U.  S.)  58  Fed.  751,  755. 

Implied  powers  of  a  corporation  exist 
only  to  enable  a  corporation  to  carry  out 
the  express  powers  granted — that  is,  to  ac- 
complish the  purpose  of  its  existence — and 
can  in  no  case  avail  to  enlarge  the  express 
powers,  and  thereby  warrant  it  to  devote  its 
efforts  and  capital  to  other  purposes  than 
such  as  its  charter  expressly  authorizes,  or 
to  engage  in  collateral  enterprises  not  direct- 
ly, but  only  remotely,  connected  with  its 
spedflc  corporate  purposes.  A  power  which 
the  law  will  regard  as  existing  by  implica- 
tion must  be  one  in  a  sense  necessary — that 
is,  needful,  suitable,  and  proper  to  accom- 
plish the  object  of  the  grant— and  one  that  is 
directly  and  immediately  appropriate  to  the 
execution  of  the  specific  powers,  and  not  one 
that  has  but  a  slight,  indirect,  or  remote  re- 
lation to  the  specific  purposes  of  the  corpora- 
tion. People  T.  Pullman's  Palace  Cfer  Co., 
in  III.  125,  51  N.  B.  664,  64  L.  R.  A.  366, 
and  cases  and  authorities  there  dted.  The 
ennmeration  of  powers  in  the  charter  of  an 
incorporation^  or  in  the  act  under  which  it  is 


incorporated,  implies  the  exclusion  of  all 
powers  not  enumerated.  First  M.  B.  Church 
V,  Dixon,  52  N.  B.  887,  890,  178  lU.  260  (dt- 
ing  Thomas  y.  West  Jersey  R.  Co.,  101  U. 
S.  82,  25  L.  Bd.  950). 

mPUED  PROMISE. 

The  law  recognizes  two  kinds  of  prom- 
ises: express  and  implied  promises.  The 
first  is  the  express  stipulation  of  the  party 
making  it  to  do  or  not  to  do  a  particular 
thing.  The  second  the  law  presumes  from 
some  benefit  received  by  the  party  against 
whom  it  is  raised,  as  illustrated  by  the  rule 
that  to  take  a  case  out  of  the  statute  of  lim- 
itations payment  or  acknowledgment  of  a 
debt  implied  a  promise  to  pay  it  Foute  t. 
Bacon,  24  Miss.  (2  Cushm.)  156,  164. 

In  holding  that  an  agreement  to  take  a 
certain  number  of  shares  of  railroad  stock 
created  an  implied,  and  not  an  express,  prom- 
ise to  pay  for  the  shares,  the  court  said: 
"Obligations  of  this  character  are  created 
rather  by  the  dictate  of  the  law  than  the 
assent  or  agreement  of  the  party,  and  the 
person  upon  whom  they  are  imposed  is 
obliged  to  perform  them  or  render  an  equiv- 
alent in  damages,  whether  he  assents  or  dis- 
sents." As  was  said  by  Lord  Holt  (Starke 
▼.  Cheeseman,  1  Ld.  Raym.  538):  'The  no- 
tion of  promises  in  law  is  a  metaphysical 
notion."  It  is  the  facts  from  which  a  prom- 
ise springs  that  are  issuable,  and  not  the 
promise  itself.  Buffalo  &  N.  Y.  dty  R.  Co. 
T.  Dudley,  14  N.  Y.  836,  842. 

IMPIiIirD  BATIFIOATIOH. 

Implied  ratification  must  frequently  arise 
from  the  acceptance  of  benefits  which  are 
the  result  of  the  unauthorized  acts;  for, 
when  one  with  full  knowledge  receives  the 
profits  or  benefits,  he  may  be  presumed  to 
have  ratified  and  accepted  the  conditions  by 
which  they  are  effected.  Fant  r.  Campbell, 
58  Pac.  741,  742,  8  OkL  586. 

The  authorities  all  agree  that,  although 
ratification  by  a  principal  of  an  agent's  un- 
authorized acts  may  be  implied,  as  well  as 
expressed,  nevertheless  there  can  be  no  rat- 
ification binding  on  the  principal  which  was 
not  made  with  the  full  knowledge  of  all  the 
material  drcumstances  of  the  case;  hence 
the  rule  that  implied  ratification  extends  on- 
ly to  such  acts  of  the  agent  as  were  known 
at  the  time.  It  is  held  that  if  one  purchas- 
ed goods  for  another  without  authority,  and 
the  ];>erson  for  whom  they  were  purchased 
received  them  and  used  or  sold  them  on  his 
own  account  after  being  informed  that  they 
were  purchased  for  him,  this  is  an  implied 
ratification  of  the  act  of  the  person  mak- 
ing the  purchase  in  his  name.  Pike  v.  Doug- 
las^,  28  Ark.  59,  65. 
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IMPUED  BSVOOATIOir. 

The  revocation  of  a  will  is  implied  when 
the  existence  of  the  Intention  of  the  testator 
to  revoke  is  presumed  and  inferred  from 
some  subsequent  act  or  event  Langdon  y. 
Astor's  Ex'rs,  10  N.  Y.  Super.  Gt  (3  Duer) 
477,  661. 

IMPUED  TBirST. 

Implied  trusts  are  such  as  arise  by  Im- 
plication or  operation  of  law.  Tenney  v. 
Simpson,  16  Pac.  187,  196,  87  Kan.  863; 
Learned  v.  Tritch,  6  Colo.  432,  439. 

Implied  trusts  are  those  which  are  de- 
ducible  from  the  transactions  of  the  parties, 
where  there  is  no  express  purpose  to  claim 
a  trust  Caldwell  v.  Matthewson,  46  Pac. 
614,  616,  67  Kan.  268. 

Implied  trusts  are  such  as  are  inferred 
by  law  from  the  nature  of  the  transaction 
or  the  conduct  of  the  parties.  Civ.  Code 
Ga.  1896,  S  3162. 

Implied  trusts  are  those  which  the  law 
implies  from  the  language  of  the  contract 
and  the  evident  intent  and  purpose  of  the 
parties.  WUson  v.  Welles,  81  N.  W.  649, 
660,  79  Mhin.  68. 

Implied  trusts  are  those  that  arise  when 
trusts  are  not  directly  or  expressly  declared 
in  terms,  but  courts,  from  the  whole  trans- 
action and  the  words  used,  imply  or  infer 
that  it  was  the  intention  of  the  parties  to 
create  a  trust  Bohon  v.  Barrett's  Ex'r,  2 
Ky.  Law  Rep.  371,  374,  79  Ky.  378,  382; 
Gabert  v.  Olcott  (Tex.)  23  S.  W.  986,  987. 
As  where  in  a  will  there  is  an  absolute  gift, 
with  words  expressing  "a  desire,  request" 
etc.,  that  the  legatee  will  dispose  of  the  prop- 
erty in  a  certain  designated  way,  such  words 
are  held  to  raise  an  implied  trust  in  favor 
of  the  designated  party.  Burks  v.  Burks,  66 
Tenn.  (7  Baxt)  363,  366. 

An  Implied  trust' exists  when  there  is  a 
claim  which  may  be  directly  enforced  at  law 
against  one  party  and  to  the  due  discharge 
of  which  another  party  is  ultimately  lia- 
ble, and  in  such  a  case  a  court  of  equity 
treats  it  as  a  trust  by  the  party  ultimately 
liable,  which  may  be  directly  enforced  in 
favor  of  the  party  ultimately  entitled  to  the 
benefit  of  it  In  re  Morgan  (N.  Y.)  84  Hun, 
217,  220  (citing  Story). 

"Implied  trusts"  are  defined  by  Judge 
Story  as  those  which  are  deducible  from  the 
nature  of  the  transaction  as  a  matter  of 
clear  intention,  though  not  found  in  the 
words  of  the  parties,  or  which  are  superin- 
duced upon  the  transaction  by  operation  of 
law  as  matter  of  equity,  independent  of  the 
particular  intention  of  the  parties.  Implied 
trusts  are  other  trusts  than  express  trusts, 
and  are  created  by  implication  or  presump- 


tion of  law.    Kapban  t.  Toney  (Tton.)  58 
S.  W.  909,  913. 

Implied  trusts  are  such  as  arise  by  op- 
eration of  law,  for  the  purpose  of  carrying 
out  the  presumed  intention  of  the  parties,  or» 
without  regard  to  the  intention  of  the  par- 
ties, for  the  purpose  of  asserting  rights  of 
the  parties,,  or  of  frustrating  fraud.  Cone  v. 
Dunham,  20  Atl.  311,  813,  69  Conn.  146.  8 
L.  R.  A.  647;  Gorrell  v.  Alspaugh,  27  S.  E. 
85,  87,  120  N.  O.  362. 

Implied  trusts  include  both  resulting  and 
constructive  trusts.  Mallagh  v.  Mailagb 
(Cal.)  16  Pac.  635,  637;  Tenney  v.  Simpson, 
16  Pac.  187,  196,  37  Kan.  363;  Springer  v. 
Young,  12  Pac.  400,  402,  14  Or.  280;  Cone 
V.  Dunham,  20  AU.  311,  813,  69  Conn.  146, 
8  li.  R.  A.  647;  Gorrell  v.  Alspaugh,  27  S.  E. 
85,  87,  120  N.  C.  362. 

Implied  trusts  embrace  what  are  known 
as  resulting  and  presumptive  trusts.  Kap- 
han  V.  Toney  (Tenn.)  68  S.  W.  909,  9ia 

In  North  Carolina  all  implied  trusts  are 
generally  denominated  '*parol  trusts,"  refer- 
ring to  their  origin  and  nature  of  proofs 
rather  than  their  Incidents  and  resulta  Gor- 
rell V.  Alspaugh,  27  &  B.  86,  87,  120  N.  C. 
362. 

Express  trssts  dUtljiciiislEed* 

''Express  trusts"  are  those  which  are 
created  in  express  terms  in  the  deed  or  vrill, 
and  as  such  are  to  be  distinguished  fromr 
"Implied  trusts/'  which,  without  being  ex- 
pressed, are  deducible  from  the  nature  of  the 
transaction  as  matters  of  interest,  or  super- 
induced upon  the  transaction  by  operation  of 
law  as  matters  of  equity,  independently  of 
the  particular  intention  of  the  parties.  Rus- 
sell V.  Peyton,  4  111.  App.  (4  Bradw.)  473, 
478;  Brown  v.  Cherry  (N.  Y.)  38  How.  Prac 
362,  367. 

A  dhrect  or  express  trust  Is  one  spring- 
ing from  the  agreement  of  the  parties,  cre- 
ated by  words  either  expressly  or  impliedly 
evincing  the  Intention  to  create  a  trust  It 
is  distinguished  from  a  constructive  or  im- 
plied trust,  which  is  a  trust  created  by  eq- 
uity law;  a  trust  not  created  by  any  words, 
either  expressly  or  impliedly  evincing  a  di- 
rect intention  to  create  a  trust,  but  by  the 
construction  of  equity  in  order  to  satisfy 
the  demands  of  Justice.  Currence  v.  Ward, 
27  S.  E.  329,  330,  43  W.  Va.  367. 

As  express  trust  by  statute. 

An  implied  trust,  under  Code  N.  Y.  S  113,. 
as  amended  in  1861,  which  provides  that  a 
person  with  whom*  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another  abal> 
be  the  trustee  of  an  express  trust,  was  con- 
verted into  an  express  trust.  Brown  v.  Cher- 
ry (N.  Y.)  66  Barb.  636,  640. 
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Implied  or  resulting  trutts  are  such  tm 
result  from  the  transfer  of  property  by  in- 
tendment or  application  of  law.  Wilcox  r. 
Jackson,  4  Pac.  966-078,  7  Colo.  521. 

When  one  person  becomes  invested  with 
the  title  to  real  property  under  circumstan- 
ces which  in  equity  obligate  him  to  hold  the 
title  and  to  exercise  his  ownership  for  the 
benefit  of  another,  a  trust  arises  in  favor  of 
the  latter  person,  commensurate  with  his  in- 
terest in  the  subject-matter,  which  is  known 
as  an  "implied  or  resulting  trust"  Western 
Union  Tel.  Co.  t.  Bhepard,  62  N.  B.  164,  157, 
169  N.  Y.  170;  Brown  v.  Cherry  (N.  Y.)  56 
Barb.  635,  640. 

All  trusts  by  operation  of  law  consist  in 
the  situation  of  the  legal  and  equitable  es- 
tate; one  person  holding  the  legal  title  for 
the  benefit  of  the  equitable  owner,  who  Is 
regarded  in  equity  as  the  real  owner,  and 
who  is  entitled  to  be  clothed  with  the  legal 
title  by  a  conveyance.  Cone  ▼.  Dunham,  20 
Atl.  811,  818,  59  Conn.  145,  8  L.  R.  A.  647. 

An  implied  trust  exists  where  land  is 
purchased  in  the  name  of  one  person  and  the 
money  paid  by  another,  or  where  a  convey- 
ance has  been  obtained  by  fraud.  Watson  r. 
Watson,  47  Atl.  1096,  1100,  198  Pa.  284. 

Whenever  the  purchase  money  for  land 
is  paid  by  one  person  and  the  conveyance  is 
to  another,  or  whenever  the  consideration 
for  the  conveyanc(,  if  other  than  money, 
moves  from  a  person  who  Is  not  the  grantee, 
the  law,  unless  the  person  stands  in  the  rela- 
tion of  husband  or  parent  to  the  grantee,  so 
that  the  conveyance  may  be  presumed  to  be 
an  advancement,  raises  an  implied  trust,  or- 
dinarily termed  a  ''resulting  trust,"  in  favor 
of  him  who  pays  the  purchase  money  or 
from  whom  the  consideration  proceeda  The 
principle  on  which  the  rule  is  based  is  that 
the  beneficial  estate  follows  the  considera- 
tion and  attaches  to  the  person  from  whom 
it  cornea  The  principle  itself  is  founded  in 
the  natural  presumption  that  he  who  sup- 
plies the  purchase  money  or  other  considera- 
tion intends  the  purchase  for  his  own  benefit, 
and  not  for  the  benefit  of  a  stranger,  and 
that  the  conveyance  is  taken  to  the  grantee 
as  a  matter  of  convenience  to  the  purchaser. 
Abom  V.  Searles,  27  Atl.  796,  18  R.  I.  857. 

XMJPT^TED  WAIVER. 

A  waiver  is  implied  whenever  it  may 
be  reasonably  and  fairly  inferred  from  the 
act  or  omission  or  silence  of  the  party  who 
has  the  power  of  waiving.  Roumage  v.  Me- 
chanic^ Fire  Ins.  Co.,  13  N.  J.  Law  (1  J.  8. 
Green)  110,  124. 

nCPXJED  WARRANTY. 

According  to  the  modem  cases  warran- 
ties are  divided  into  two  kinds:  Express  war- 
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ranties,  where  there  la  a  direct  stipulation,, 
or  something  equivalent  to  It;  <m*  Implied 
warranties,  which  are  conclusive,  and  in  ref- 
erence to  law  they  are  facts  which  are  ad- 
mitted or  proved  before  the  Jury.  Borrekins 
V.  Heaven,  8  Rawle,  28,  86,  28  Am.  Dec  85. 

In  lease. 

'*A  warranty  Is  Implied  In  a  lease  In  o 
different  sense  from  the  implied  warranty  of 
a  freehold.  The  latter  depends  on  tenure; 
the  former,  on  contract  The  remedies,  too, 
were  originally  different  In  the  latter  the 
disseisee  recovered  the  value  In  land;  In  the 
former,  damages  only  for  the  breach  of  the 
contract  Hence  a  warranty  Is  Implied  from 
any  contract  for  the  possession  of  land 
amounting  to  a  lease  for  years,  no  matter  in 
what  words  It  Is  framed;  but  the  warranty 
of  a  freehold  is  not  implied,  except  from  the 
feudal  term  of  donation,  'give.'  No  other 
words  will  answer.  The  words  'grant  bar- 
gain, and  seir  raise  no  warranty."  Toung 
V.  Hargrave^s  Adm'r,  7  Ohio  (f  Ham.  pt  2) 
68,  69. 

In  sales. 

Every  warranty  Is  a  promise  that  the  ar- 
ticle is  so  and  so,  and  when  this  promise 
may  be  Implied  by  the  contract  of  the  ven- 
dor, or  may  result  from  the  nature  and  cir- 
cumstances of  the  sale,  it  is  then  called  an 
"Implied  warranty."  An  implied  warranty 
is  an  exception  to  the  rale  of  caveat  emptor. 
Wood  V.  Ross  (Tex.)  26  6.  W.  148,  140. 

An  implied  warranty  Is  simply  a  war^ 
ranty  that  the  article  sold,  when  there  is  no 
express  warranty,  is  merchantable  and  fit 
for  the  purpose  for  which  It  Is  intended. 
Buffalo  Barb  Wire  Co.  v.  PhUlips,  80  N.  W. 
295,  296,  67  Wis.  129. 

If  a  man  buy  an  article  foi  a  particular 
purpose,  made  known  to  the  seller  at  the- 
time  of  the  contract  and  rely  upon  the  skill 
or  Judgment  of  the  seller  to  supply  what  is 
wanted,  there  is  an  'Implied  contract*'  that 
the  thing  sold  will  be  fit  for  the  desired  pur- 
pose. Morris  v.  Bradley  Fertilizer  Ca  (U. 
S.)  64  Fed.  55»  56,  12  C.  C.  A.  84. 

Words  used  in  an  executory  contract  of 
sale  to  describe  specific  quality  of  goods  to 
be  delivered  are  words  of  description  merely, 
and  do  not  constitute  a  collateral  or  implied 
warranty  of  the  quality  of  the  goods.  Waeb- 
er  V.  Talbot  59  N.  Y.  Supp.  896,  898,  48  App. 
Div.  180. 

An  implied  warranty  arises,  first  wheu 
an  examination  of  the  goods  Is  Impractica- 
ble, and  a  warranty  will  be  implied  that  the.v 
are  merchantable;  second,  in  an  executory 
contract  for  the  sale  of  goods  to  be  manu- 
factured for  a  particular  purpose  a  warranty 
will  be  Implied  that  they  are  fitted  for  such 
purpose;  third,  a  warranty  is  implied.  In 
the  case  of  the  seller  being  the  manufac- 
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turer,  tu&t  there  are  oo  latent  defects  agaliost 
wbich  the  seller  might  have  provided.  Carle- 
ton  V.  Lombard,  Ayrea  &  Co.,  25  N.  Y.  Supp. 
570,  573,  72  Hun,  254. 

A  sale  of  personal  chattels  implies  an 
affirmation  by  the  vendor  that  the  chattels 
are  his,  and  therefore  he  warrants  the  title, 
unless  it  be  shown  by  the  facts  and  circum- 
stances of  the  sale  that  the  vendor  did  not 
intend  to  assert  ownership,  but  only  to  trans- 
fer such  Interest  as  he  might  have  in  the 
chattels  sold.  Wood  v.  Sheldon,  42  N.  J. 
Law  (13  Yroom)  421,  424,  36  Am.  Rep.  628. 

IMPORT-IMPORTATION. 

See  "Duties  on  Imports*';  "Natural  Im- 
port" 

In  an  action  brought  In  a  state  court  to 
enjoin  the  threatened  importation  of  armed 
men  into  a  county  where  a  strike  existed, 
it  was  contended  that  the  word  "import," 
as  used  in  the  bill,  meant  to  bring  into 
from  another  state  or  foreign  country,  so  as 
to  give  a  federal  court  Jurisdiction;  but  it 
was  held  that  the  word  "import"  necessarily 
meant  bringing  into  the  county  or  town  from 
outside  their  boundaries,  but  that,  as  used 
in  the  bill,  it  did  not  necessarily  signify  the 
bringing  in  from  outside  the  state.  State  of 
Arkansas  v.  Kansas  &  T.  Coal  Co.,  22  Sup. 
Ct.  47,  49,  183  U.  S.  185,  46  L.  Ed.  144  (re- 
versing [U.  S.]  96  Fed.  853,  858). 

The  term  "imported,"  as  used  in  the 
tariff  laws,  has  in  general  the  same  mean- 
ing that  its  etymology  shows.  To  Import  is 
to  bear  or  carry  into.  An  imported  article 
is  an  article  brought  or  carried  into  this  coun- 
try from  abroad.  A  vessel,  purchased 
abroad  by  an  American  citizen  and  navi- 
gated to  an  American  port,  is  not  borne  into 
or  carried  into  this  country,  and  hence  not 
imported,  within  the  meaning  of  the  tariff 
laws,  so  as  to  be  subject  to  tariff  duty.  Van- 
derbilt  v.  The  Conqueror  (U.  S.)  49  Fed.  99, 
102. 

In  Act  March  3, 1875,  S  8,  forbidding  the 
knowing  and  willful  importing  of  women 
into  the  United  States  for  purposes  of  pros- 
titution, "importing"  is  synonymous  with  the 
words  "bringing  in,"  and,  when  the  subject 
is  persons,  "importing"  and  "bringing  in"  are 
synonymous  terms.  United  States  v.  Pag- 
liano  (U.  S.)  63  Fed.  1001,  1003. 

An  attachment  affidavit,  alleging  that 
the  defendant  had  "imported  and  brought 
into  the  United  States  at  the  port  of  New 
York"  certain  goods,  will  be  construed  to 
show  a  completed  importation.  United 
States  V.  Graff  (N.  Y.)  67  Barb.  304,  307. 

Const  U.  S.  art  1,  §  9,  providing  that 
the  migration  and  "importation"  of  such  per- 
sons as  any  of  the  states  now  existing  shall 


think  proper  to  permit  shall  not  be  praliit>- 
ited,  etc.,  means  the  importation  of  African 
slaves.  People  of  State  of  New  York  v. 
Compagnie  Generale  Transatiantique,  2  Sup. 
Ct  87,  89,  107  U.  S.  59,  27  L.  Ed.  383. 

As  arrival  at  port  of  emtry  or  in  liarbor. 

Goods  are  not  Imported,  within  tlie 
meaning  of  statutes  fixing  an  import  duty* 
until  their  arrival  at  the  port  of  entry« 
United  States  v.  Yowell,  9  U.  S.  (5  Grandi) 
368,  369,  8  L.  Ed.  128. 

"The  literal  meaning  of  Importation'  la 
to  bring  in  with  Intent  to  land.  It  means 
a  bringing  into  some  port,  harbor,  or  haven, 
with  an  intent  to  land  the  goods  there.  It 
takes  place  when  the  vessel  arrives  at  a  port 
of  entry,  intending  there  to  discharge  her 
cargo."  Kldd  t.  Flagler  (U.  &)  54  Fed.  867, 
369;  The  Mary  (U.  S.)  16  Fed.  Cas.  932,  933. 
The  mere  act  of  going  into  a  port  without 
breaking  bulk,  is  prima  facie  evidence  of 
importation.  The  Maiy  (U.  S.)  16  Fed.  Cas. 
932,  933. 

Importation  is  not  the  making  entry  of 
goods  at  the  custom  house,  but  merely  the 
bringing  them  Into  port;  and  the  Importa- 
tion is  complete  before  entry  at  the  custom 
house.  United  States  v.  Lyman  (U.  S.)  26 
Fed.  Cas.  1024, 1028;  Perots  t.  United  SUtes, 
19  Fed.  Caa  258. 

Act  Cong.  July  1,  1812,  c.  112,  provid- 
ing* a  double  duty  on  all  goods,  wares,  and 
merchandise  Imported  Into  the  United 
States  from  and  after  the  passage  of  the  act 
means  not  only  that  there  shall  be  an  ar- 
rival within  the  limits  of  the  United  States 
and  of  a  collection  district  but  also  within 
the  limits  of  some  port  of  entry.  Arnold  v. 
United  States,  13  U.  S.  (9  Cranch)  104,  120. 
3  L.  Ed.  671. 

Goods  brought  up  a  river  In  a  sea-going 
vessel,  which,  having  first  lised  the  rings 
and  posts  erected  by  harbor  commissioners 
in  order  to  moor  the  vessel  while  lowering  the 
masts,  passed  up  the  river  and  unloaded  the 
cargo  beyond  the  limits  of  the  harbor,  are 
not  goods  imported  into  such  harbor,  within 
the  meaning  of  St  48  Geo.  Ill,  a  104,  S  33, 
imposing  a  duty  on  all  goods  imported  Into 
such  harbor.  Wilson  v.  Robertson,  30  Bug. 
Law  &  Eq.  R.  242,  245. 

An  article  is  not  Imported  from  a  for- 
eign country,  within  the  meaning  of  the  tar- 
iff laws,  until  it  actually  arrives  at  a  port  of 
entry  of  the  United  States,  and  the  Im  porta; 
tion  is  governed  by  the  law  in  force  at  the 
time  of  such  arrival;  and  hence  under  the 
treaty  of  Paris,  by  which  Spain  ceded  the 
Philippine  Islands  to  the  United  States,  and 
which  took*  effect  by  the  exchange  of  ratifica- 
tions afid  the  president's  proclamation  on 
April  1, 1899,  which  repealed  the  existing  tar- 
iff duties  on  goods  brought  from  those  Is- 
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lands,  f!i«  goods,  arrlTlng  at  a  port  of  entry 
of  the  United  States  from  Philippine  ports 
after  its  taking  effect,  were  not  snbject  to 
duty,  aJthough  they  were  shipped  before 
April  11th.  American  Sugar  Refining  Co.  r. 
Bldwell  (U.  S.)  124  Fed.  677,  681. 

Export  dlstiiaeiiislied* 

The  term  "import"  means  to  bring  Into 
a  conntry  merchandise  from  abroad,  and  is 
the  direct  converse  of  the  term  "export," 
which  means  to  carry  from  a  state  or  coun- 
try, as  wares  in  commerce.  The  term  "ex- 
port" signifies  etymologlcally  '*to  carry  out," 
and  "import"  means  "to  bring  in."  Its  com- 
mercial meaning  is  directly  contrary  to  the 
term  "export"  Kidd  ¥.  Flagler  (U.  &)  M 
Fed.  367,  869. 

IMPOBTEB. 

The  exemption  of  importers  from  the 
mercantile  license  tax  in  Act  May  4,  1841  (P. 
L.  307),  means  those  who  import  merchan- 
dise from  foreign  countries,  and  not  those 
who  buy  from  sister  states.  Commonwealth 
V.  H.  C.  Tombler  Grocery  CJo.,  6  Pa.  Dist  B. 
8.  9. 

The  term  'importer"  does  not  include  a 
person  who  purchases  goods  from  an  import- 
er after  they  have  been  brought  within  the 
boundaries  and  jurisdiction  of  the  United 
States,  but  before  he  pays  duty  on  them  or 
they  are  delivered  at  the  port  of  entry,  and 
who  then  transports  them  at  his  own  expense 
from  the  place  where  they  were  when 
brought  to  the  port  to  which  they  were  con- 
signed. City  of  Mobile  ▼.  Waring,  41  Ala. 
139,151. 

Within  the  meaning  of  St  1855,  c  215, 
concerning  the  manufacture  and  sale  of  spir- 
ituous liquors,  the  term  "importer"  does  not 
Include  one  wlio  recelyes  from  an  imx)orter, 
and  duly  forecloses  a  mortgage  on  a  cask  of 
spirituous  liquors,  which  is  in  the  United 
States  warehouse  in  bond,  and  pays  the  du- 
ties and  receives  the  cask  of  liquors.  King  v. 
HcESvoy,  86  Mass.  (4  Allen)  110,  112. 

The  term  "Importer"  shall  include  such 
persons  as  shall  bring  into  or  offer  for  sale 
witbln  the  state  concentrated  commercial 
feeding  stuffs  manufactured  without  the 
state.    Oen.  St  Conn.  1902,  {  4597. 

The  term  "Importer,"  as  used  in  the 
chapter  relating  to  commercial  fertilizers, 
shall  mean  a  person  who  procures  or  sells  fer- 
tilizers made  in  other  states,   y.  &  1894,  4347. 

IMPOBTS. 

Imports  "are  things  imported.  If  we  ap- 
peal to  usage  for  the  meaning  of  the  word, 
we  shall  feceive  the  same  answer.  They  are 
the  articles  themselves  which  are  brought  in- 
to, the  country."     Per  Marshall,   0.  J.»  in 


Brown  r.  Maryland,  25  U.  8.  (12  Wheat)  US, 
437,  6  L.  Bd.  678. 

As  the  term  "imports"  was  used  in  a  stat- 
ute fixing  an  ad  valorem  duty  on  imports,  it 
meant  the  goods  "arriving  or  coming  within 
the  limits  of  a  port  It  Includes  nothing 
which  are  not  actually  brought  within  our 
limits."  Marriott  v.  Brune,  50  U.  S.  (9  How.) 
619,  632,  13  L.  Bd.  282. 

Bill  of  ezoliaiige. 

Const  U.  S.  art.  1,  S  10,  providing  that 
no  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  Imports, 
except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,  cannot  be  con- 
strued to  Include  a  bill  of  exchange.  Ex 
parte  Martin,  7  Ner.  140,  142,  8  Am.  Bep. 
707. 

As  wUlo  in  importer's  liancis. 

As  used  in  the  United  States  Constitu- 
tion, providing  that  no  state  shall  lay  any 
impost  or  duties  on  Imports  and  exports,  ex- 
cepting what  shall  be  absolutely  necessary 
for  executing  its  inspection  laws,  the  term 
"imports"  means  not  only  the  act  of  importa- 
tion, but  the  articles  imported;  but  in  the 
latter  sense  the  exemption  from  taxation  con- 
tinues only  until  the  first  wholesale  disposi- 
tion of  the  articles.  After  such  disposition, 
or  after  the  packages  are  broken  up  and 
the  goods  appropriated  to  private  use  or  of- 
fered for  sale  at  retail  or  in  any  peculiar  man- 
ner, they  cease  to  be  Imports  within  the 
meaning  of  the  Constitution.  They  then  be- 
come the  subject  of  state  taxation  in  all  its 
modifications,  either  on  the  value  or  on  the 
sale,  as  other  property  may  be  taxed.  Wynne 
V.  Wright,  18  N.  C.  19,  23. 

"Imports,"  as  used  in  Const  art  1,  f 
10,  which  declares  that  no  state  shall,  with- 
out the  consent  of  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  includes  goods 
which  are  brought  into  the  country,  but  re- 
main in  the  hands  of  the  importer  In  the  form 
and  shape  in  which  they  are  imported.  Low 
V.  Austin,  80  U.  S.  (13  Wall)  29,  34^  20  L.  Ed. 
617. 

As  relatias  to  interstate  oommoroo. 

The  term  "imports,"  as  used  in  that 
clause  of  the  Constitution  which  declares  that 
no  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports 
or  exports,  does  not  refer  to  articles  carried 
from  one  state  to  another,  but  only  to  arti- 
cles Imported  from  foreign  countries  into  the 
United  States.  Woodruff  v.  Parham,  75  U. 
S.  (8  Wall.)  123,  131,  19  L.  Ed.  882;  Brown  v. 
Houston,  5  Sup.  Ct  1091,  1094,  114  U.  S. 
622,  29  L.  Bd«  257;  Pittsburg  &  S^  Coal  Co.  v. 
Bates,  15  Sup.  Ct  415,  419,  156  U.  S.  577,  39 
L.  Bd.  538;  State  v.  Pittsburg  A  S.  Coal  Co. 
(La.)  6  South.  220,  222;  Pittsburg  &  S.  Coal 
Ca  Y.  Louisiana,  156  U.  S.  590,  600,  15  Sup. 
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Ot  469,  463,  89  L.  Bd.  644;  Patapsco  Ouano 
Co.  V.  Board  of  Agriculture,  18  Sup.  Ct  862, 
864,  171  U.  S.  845,  43  L.  Ed.  191;  Dooley  v. 
United  States,  22  Sup.  Gt  62,  63;  183  U.  S. 
151,  46  Lu  Ed.  128;  In  re  Rudolph  (U.  S.)  2 
Fed.  65,  66;  United  States  y.  Forrester  (U. 
S.)  25  Fed.  Cas.  1147,  1152;  People  t.  Wal- 
ling, 18  N.  W.  807,  810,  53  Mich.  264;  Terri- 
tory V.  Famsworth,  5  Pac.  869,  874,  6  Mont 
303;  Rothermel  y.  Mejerle  (Pa.)  20  Ati.  583, 
586,  9  L.  R.  A.  366;  Racine  Iron  CJo.  y.  Mc- 
Ck>mmons  (Oa.)  36  S.  E.  866,  867,  61  L.  R. 
A  134. 

The  shipment  of  goods  from  New  Tork 
to  Puerto  Rico  does  not  come  within  such 
proylslon  of  the  Constitution  as  being  Im- 
ports. Dooley  y.  United  States,  22  Sup.  Ct 
62,  63, 183  U.  S.  151,  46  L.  Bd.  12a 

As  ralatins  te  persons. 

As  the  term  is  used  in  the  Constitution, 
prohibiting  the  states  from  laying  any  im- 
posts or  duties  on  Imports  or  ezi)orts,  except 
what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws,  it  ''refers  only  to 
articles  of  merchandise.  Persons  are  not  Im- 
ports or  exports  or  articles  to  be  inspected 
under  the  exception."  People  of  State  of 
New  York  y.  Compagnie  Generale  Transat- 
lantlque  (U.  S.)  10  Fed.  357,  361. 

IMPORTANT  CASE. 

TJhe  term  "Important  case,*  within  the 
meaning  of  Code,  I  1063,  proyidlng  that, 
where  it  appears  to  the  court  that  a  fair  and 
impartial  trial  of  an  issue  of  fact  triable 
by  a  Jury  cannot  be  had  without  a  struck 
jury,  or  that  the  importance  or  intricacy  of 
the  case  requires  such  a  Jury,  the  court  must 
make  an  order,  upon  notice,  directing  a  spe- 
cial Jury  to  be  struck  for  the  trial  of  the  is- 
sue, was  held  not  to  characterize  an  action 
which  was  of  importance  only  to  the  imme- 
diate parties.  Adams  y.  Morgen,  21  N.  Y. 
Supp.  1057,  1058;  Poucher  r.  Llyingston  (N. 
Y.)  2  Wend.  296. 

Libel  of  pnUlo  offioers. 

Where  public  officers  haye  been  libeled 
for  acts  done  in  their  official  capacity,  suits 
brought  by  them  in  yindlcatlon  of  their  char- 
acters haye  been  deemed  Important  Poucher 
y.  Llyingston  (N.  Y.)  2  Wend.  296. 

A  libel  against  a  person  who  is  a  pub- 
lic officer  Is  not  of  such  importance  as  to  re- 
quire a  struck  Jury,  where  the  libel  does  not 
relate  to  his  official  conduct  Thomas  y. 
Croswell  (N.  Y.)  4  Johns.  481;  Van  Vechten 
y.  Hopkins  (N.  Y.)  2  Johns.  373. 

Where  a  libel  has  been  published  con- 
cerning the  official  conduct  of  a  Representa- 
tlye  in  Congress,  the  case  Is  of  such  impor- 
tance as  to  authorize  a  struck  Jury.  Thom- 
as y.  Rumsey  (N.  Y.)  4  Johns.  482,  483. 


The  term  'important  case,**  within  the 
rule  that,  to  entitle  a  party  to  the  struck 
Jury,  the  case  must  be  intricate  or  Impor- 
tant, characterizes  a  libel  case  against  the 
Attorney  General  in  which  it  is  claimed  that 
the  words  spoken  were  against  him  In  his 
official  character,  as  it  is  of  great  Importance 
to  the  court  to  protect  its  officers  and  those 
of  the  public  In  the  discharge  of  their  du- 
ties. Spencer  y.  Sampson  (N.  Y.)  Colem.  &  C. 
Cas.  311. 

Where  the  subject-matter  of  a  libel  re- 
lated to  a  remote  transaction,  and  concerning 
the  conduct  of  a  foreign  minister  resident 
here  who  had  been  long  superseded,  it  tths 
not  of  such  importance  as  to  authorize  a 
struck  Jury.  Genet  T.  Mitchell  (N.  Y.)  4 
Johns.  186. 

IMPOSE. 

"Impose"  is  derlyed  from  the  Latin  word 
"Imponere,'*  which  means  literally  "to  lay 
upon";  and  hence,  where  it  is  used  in  Const, 
art  12,  S  1,  imposing  licenses  on  persons  and 
corporations,  while  the  terms  "leyy  and  as- 
sess" and  "rate"  are  used  in  the  same  article 
in  regard  to  taxation,  its  absence  in  section 
4  will  Indicate  that  said  section  relates  to 
taxation,  and  not  to  license.  State  y.  Camp 
Sing,  44  Pac  516,  520,  18  Mont  128,  32  U  B. 

A.  635,  66  Am.  Rep.  551. 

IMPOSED  BT  X.AW. 

Imposed  by  a  law^  is  equiyalent  to  the 
expression  "imposed  under  a  law."  United 
States  y.  Wigglesworth  (U.  S.)  28  Fed.  Cas. 
595,  596. 

Any  tax  authorized  by  the  Legislature  of 
the  state,  for  whateyer  purpose  and  however 
ascertained,  which  is  fixed  in  its  amount  or 
is  assessed  and  collected  by  the  instrumental- 
ity proyided  for  it  in  an  act,  is  in  effect  im- 
posed by  law  on  the  person  who  is  bound  to 
pay  it,  whether  it  be  laid  directly  or  indirect- 
ly upon  him.  Consequently  the  proylslon  in 
a  statute  in  regard  to  the  taxation  of  rail- 
roads, which  proyided  that  nothing  therein 
should  affect  "any  existing  law  imposing  tax- 
es upon  said  company,  otherwise  than  to  sus- 
pend," etc.,  and  that  it  should  not  exempt 
the  company  from  the  payment  of  such  tsx- 
es  as  the  Legislature  may  "hereafter  impose 
upon  said  company,"  referred  to  "county  tax- 
es" assessed  under  the  general  law  of  the 
state,  as  well  as  taxes  directly  imposed  by 
the  Legislature.    Neary  y.  Philadelphia,  W.  & 

B.  B.  Co.  (Del.)  9  Atl.  405,  411,  7  Houst  419. 

iMPOsmoif. 

See  "Clyll  Imposition.- 

"Taxes,  charges,  and  impositions,**  as 
used  in  a  charter  exempting  the  property  of  a 
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oorporatlon,  are  the  taxes,  cbargea,  and  impo- 
Bittona  imposed  for  public  use,  and  do  not  in- 
clude assessments  for  benefits.  City  of  Pat- 
eraon  t.  Society  for  Establishment  of  Use- 
ful Manufactures,  24  N.  J.  Law  (4  Zab.)  385, 
400. 

The  charter  of  a  railroad  company,  au- 
thorizing the  taxation  of  its  capital  stock 
and  providing  that  "no  other  or  further  tax 
or  imposition"  shall  be  levied  upon  the  com- 
pany, will  be  construed  to  include  an  assess- 
ment for  a  portion  of  the  damages  and  ex- 
penses of  altering  and  widening  a  street  used 
by  the  tracks  of  such  railroad  company.  New 
Jersey  B.  &  Transp.  Ck).  v.  City  of  Newark,  27 
N.  J.  Law  (3  Dutch.)  185,  IdS. 

The  term  "Imposition,"  in  a  corporation 
charter,  in  which  the  corporation  Is  exempt 
from  any  imposition  whatever,  includes  ev&ry 
kind  of  enforced  contribution  to  the  public 
treasury.  Singer  Mfg.  Ck).  y.  Heppenheimer, 
34  Atl.  1061«  1063,  58  N.  J.  Iaw,  633,  82  L. 
B.A.643. 

IMPOSSIBILITY  OF  PERFORMANCE. 

Impossibility  of  performance,  sufficient 
to  excuse  the  nonperformance  of  an  executory 
contract,  means  "an  impossibility  consisting 
In  the  nature  of  the  thing  to  be  done,  and  not 
tn  the  inability  of  the  party  to  do  it  If  what 
la  agreed  to  be  done  Is  possible  and  lawful, 
it  must  be  done.  Difficulty  or  improbability 
of  accomplishing  the  undertaking  will  not 
avail  the  defendant  It  must  be  shown  that 
the  thing  cannot  by  any  means  be  effected. 
Nothing  short  of  this  will  excuse  nonperform- 
ance."' Klauber  y.  San  Diego  Street  Car  Ck)., 
30  Pac.  555,  556,  05  Cal.  353. 

There  is  a  marked  distinction  between  a 
disability  or  inability  of  a  party  to  perform 
a  contract,  and  th^  absolute  and  inherent  im- 
possibility of  performance,  in  the  true  sense. 
To  excuse  performance  of  a  contract  on  the 
ground  of  impossibility  of  performance,  the 
impossibility  must  be  more  than  merely  a 
great  inconvenience  or  hardship,  or  mere  im- 
practicability. Beid  V.  Alaska  Packing  Ck>., 
73  Pac.  337,  330,  43  Or.  429. 


IMPOSTS 

An  imi)ost  Is  a  custom  or  tax  levied  on 
articles  brought  into  a  country,  or  things 
imported.  Noiris  v.  City  of  Boston,  45  Mass. 
(4  Mete)  282,  296. 

The  word  "imposts,"  in  its  more  restrict- 
ed sense,  as  used  in  the  federal  Constitution, 
aigniliea  a  duty  on  imported  goods  and  mer- 
chandise. Union  Bank  v.  Hill,  43  Tenn.  (3 
Cold.)  325,  328. 

"An  Impost  or  duty  on  imports  is  a 
custom  or  a  tax  levied  on  articles  brought 


into  a  country,  and  la  most  usually  secured 
before  the  importer  is  allowed  to  exercise 
his  right  of  ownership  over  them,  because 
evasions  of  law  can  be  prevented  more  cer- 
tainly by  executing  it  while  the  articles  are 
in  its  custody.  It  would  not,  however,  be 
less  an  impost  or  duty  on  the  articles  if  it 
were  levied  on  them  after  they  were  land- 
ed." Brown  v.  Maryland,  25  U.  S.  (12 
Wheat)  419,  437,  6  L.  Ed.  678. 

"Impost"  is  a  duty  on  imported  goods 
and  merchandise.  In  a  larger  sense,  it  is 
any  tax  or  Imposition.  Duties  and  imposts 
were  properly  intended  to  comprehend  every 
species  of  tax  or  contribution  not  included 
under  the  ordinary  term  'taxes  and  excises." 
Pacific  Ins.  Co.  v.  Soule,  74  U.  S.  (7  Wall.) 
433, 445, 19  L.  Ed.  95;  Hancock  v.  Singer  Mfg. 
Co.,  41  Atl.  846,  849,  62  N.  J.  Law,  289,  42  L. 
B.  A.  852. 

The  words  "imposts,"  "taxes,"  and  "du- 
ties," as  used  in  the  federal  Constitution, 
must  be  confined  to  the  idea  which  they 
commonly  and  ordinarily  present  to  the 
mind— as  exactions  to  fill  the  public  coffers 
for  the  payment  of  the  debts  and  promotion 
of  the  general  welfare  of  a  country.  Worse- 
ley  y.  Second  Municipality  of  New  Orleans 
(La.)  9  Bob.  324,  333,  41  Am.  Dec.  333. 

A  duty  on  imposts  is  not  merely  a  duty 
on  the  act  of  Importation,  but  is  a  duty  on 
the  thing  Imported.  It  is  not  taken  in  it? 
literal  sense,  confined  to  a  duty  levied  whil? 
the  article  is  entering  the  country,  but  ex 
tends  to  a  duty  levied  after  it  has  entered 
the  country.  People  v.  Huntington,  4  N.  Y 
Leg.  Obs.  187,  194. 

OoB&pensatioii     for     improvement     of 
naTisatlon. 

The  word  "impost,"  as  used  in  a  clause 
of  the  Ordinance  of  1787  providing  thai 
navigable  streams  shall  be  highways,  with- 
out tax,  impost,  or  duty,  means  a  "charge 
for  the  use  of  the  government,  not  compen- 
sation for  improvements."  The  clause  does 
not  prevent  the  artificial  Improvement  of 
such  streams,  and  the  exaction  of  reasonable 
tolls  by  the  state  to  pay  therefor.  Sands  v. 
Manistee  Biver  Imp.  Co.,  8  Sup.  Ot  113,  117, 
123  U.  S.  288,  31  L.  Ed.  149;  Huse  v.  Glover, 
7  Sup.  Ct  313,  316,  119  U.  S.  543,  30  L.  Ed. 
487. 

The  fact  that  if  any  surplua  remained 
from  the  tolls,  over  what  Is  used  to  keep 
locks  in  the  river  in  repair  and  for  their 
collection,  it  is  to  be  paid  into  the  state 
treasury,  as  a  part  of  the  revenue  of  the 
state,  does  not  change  the  character  of  the 
charge  or  impost  Huse  v.  Glover,  7  Sup. 
Ct.  313,  316,  119  U.  S.  543,  30  L.  Ed.  487. 

Ovatom  dlstinsiilsl&ed. 

Cowell  says  that  impost  is  distlngu^ed 
from  custom,  because  custom  is,  rather,  prof- 
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it  which  the  prince  makes  on  goods  shipped 
out;  but  Madison  considered  the  terms  "du- 
ties" and  "imposts,**  as  used  in  the  federal 
Constitution,  as  synonymous.  Pacific  Ins. 
Co.  V.  Soule,  74  U.  S.  (7  Wall.)  433.  435, 
19  L.  Bd.  95. 

Franolilse  tax. 

Where  the  shares  of  stock  of  a  corpora- 
tion in  the  hands  of  the  stockholders  were 
exempted  from  any  tax  or  impost  whatsoever, 
the  word  **impost"  included  every  contribu- 
tion from  the  company  to  the  public  treasury, 
and  rendered  invalid  a  franchise  tax  on  the 
corporation.  Hancock  v.  Singer  Mfg.  Co., 
41  Atl.  846,  849,  62  N.  J.  Law,  289,  42  L.  R. 
A.  852. 

Inoome  tax. 

"Cooley,  Tax'n,  p.  8,  says  that  the  term 
'impost'  signifies  any  tax,  tribute,  or  duty, 
but  it  is  seldom  applied  to  any  but  indirect 
taxes.  In  the  second  case  involving  the  con- 
struction of  the  United  States  income  tax 
of  1894,  in  which  a  tax  on  incomes  derived 
from  real  and  personal  property  is  held  to 
be  a  direct  tax,  and  not  a  duty,  within  the 
meaning  of  the  federal  Constitution,  article 
'  1,  S  2,  requiring  direct  taxes  to  be  appor- 
tioned among  the  several  states,  and  article 
1,  §  1,  requiring  all  duties,  imposts,  and 
excises  to  be  uniform  throughout  the  United 
States,  the  court,  after  quoting  Cooley,  say: 
•*We  know  of  no  reason  for  holding  otherwise 
than  that  the  words  'direct  taxes,'  on  the  one 
hand,  and  'duties,  imposts,  and  excises,'  on 
the  other,  were  used  in  the  Constitution  in 
their  natural  and  obvious  sense."  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  15  Sup.  Ct  912, 
915,  158  U.  S.  601,  39  L.  Ed.  1108. 

Interstate  eommeroe. 

The  word  "imposts,"  as  used  In  the  Oon- 
stitution,  providing  that  no  state  shall,  with- 
out the  consent  of  Congress,  levy  any  imposts 
or  duties  on  imports  or  exports,  does  not  re- 
late to  the  shipment  of  goods  between  states, 
but  to  those  brought  in  from  foreign  coun- 
ties. Woodruff  V.  Parham,  75  U.  S.  (8  Wall.) 
123,  131,  19  L.  Bd.  382;  Dooley  v.  United 
States,  22  Sup.  Ct  62,  63,  183  U.  8.  151,  46 
L.  Ed.  128. 

It  does  not  include  a  tax  imposed  by  a 
municipality  on  the  sales  of  produce  import- 
ed by  the  citizens  of  other  states,  and  sold 
within  the  limits  of  the  city.  The  prohibition 
of  the  federal  Constitution  has  reference 
only  to  imports  from  a  foreign  country  Into 
the  ports  of  the  United  States.  Harrison  v. 
City  of  Vicksburg,  11  Miss.  (3  Smedes  &  M.) 
581,  586,  41  Am.  Dec.  633. 

The  United  States  Constitution,  in  pro- 
hibiting any  state  from  levying  a  duty  or 
impost  on  imports  or  exports  without  the 


consent  of  Congress,  except  where  absolutely 
necessary  to  execute  its  inspection  laws,  can- 
not be  construed  to  include  a  license  tax  for 
selling  goods  by  sample  in  a  state,  thougli  tbe 
person  so  engaged  represents  and  is  selling 
the  goods  of  a  resident  of  another  states  for 
every  tax  is  not  a  duty  or  impost  within  tbe 
meaning  of  that  term  as  used  in  the  Consti- 
tution, though  every  duty  or  Impost  is  a 
tax.  Territory  v.  Famsworth,  5  Pac  869, 
874,  5  Mont  303. 

Pilotage. 

"Imposts  or  duties  on  Imports,  exports, 
or  tonnage^"  as  used  in  Const  U.  S.  art.  1, 
§  10,  d.  3,  which  prohibits  a  state,  wltbout 
the  consent  of  Congress,  from  laying  any 
"imposts  or  duties  on  imports,  exports,  or 
tonnage,"  were  at  the  time  of  the  adop- 
tion of  the  Constitution  known  to  the  com- 
merce of  the  civilized  world  to  be  distinct 
from  fees  and  charges  for  pilotage,  and 
from  the  penalties  by  which  commercial 
states  enforced  their  pilot  laws,  as  they  were 
from  charges  for  wharfage  or  towage,  or 
any  other  local  port  charges  for  services  ren- 
dered to  vessels  or  cargoes;  and  to  declare 
that  such  pilot  fees  or  penalties  are  embra- 
ced within  the  words  "imposts  or  duties  on 
imports,  exports,  or  tonnage"  would  be  to 
confound  things  essentially  different,  and 
which  must  have  been  known  to  be  actual- 
ly different  by  those  who  used  this  language. 
Hence  the  clause  above  referred  to  would 
not  include  pilot  dues  or  penalties.  Cooley 
V.  Board  of  Wardens  of  Philadelphia,  53  U. 
S.  (12  How.)  299,  314,  13  L.  Bd.  996. 

Tax  on  persons. 

"Impost"  as  used  in  Act  Cong.  Feb.  25, 
1799,  fi  1,  which  provides  that  nothing  there- 
in contained  shall  enable  any  state  to  collect 
a  duty  of  tonnage  or  impost  without  the  con- 
sent of  Congress,  is  used  in  its  enlarged  sense, 
and  means  any  tax  or  tribute  imposed  by  au- 
thority, and  applies  as  well  to  a  tax  on 
persons  as  to  a  tax  on  merchandise.  Passen- 
ger Cases,  48  U.  S.  (7  How.)  283,  407,  12  L. 
Ed.  702. 

Wliarfase  fees. 

In  the  case  of  Huse  v.  Glover,  119  U.  S. 
543,  549,  7  Sup.  Ct  313,  30  L.  Ed.  487,  it 
was  said  that  by  the  terms  "tax,"  "Impost" 
"duty,"  mentioned  in  the  Ordinance  of  1787, 
is  meant  a  charge  for  the  use  of  the  gov- 
ernment not  compensation  for  improvement 
The  fact  that  if  any  surplus  remains  from 
the  tolls,  over  what  is  used  to  keep  the  locks 
in  repair  and  for  their  collection,  it  is  to  be 
paid  into  the  state  treasury,  as  a  part  of 
the  revenue  of  a  state,  does  not  change  the 
character  of  the  toll  or  impost  snd  hence 
wharfage  fees  are  not  included.  Ouachita  & 
M.  R.  Packet  Co.  v.  Aiken,  7  Sup.  Ct  907, 
900,  121  U.  S.  444,  30  L.  Bd.  976. 
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IMPOTENCY.    . 

See  "Naturally  Impotent** 

"Impotency,"  In  the  law  of  divorce, 
means  want  of  potentla  copulandl,  and  not 
merely  Incapacity  for  procreation.  It  is  an 
Incapacity  that  admits  neither  copulation 
nor  procreation.  Payne  v.  Payne,  49  N.  W. 
230,  46  Minn.  467,  24  Am.  St  Rep.  240; 
Griffeth  y.  Grifleth,  44  N.  IL  820,  821,  162  IlL 
368. 

"Impotency,"  as  a  cause  for  divorce, 
means  an  incurable  defect,  and  not  every 
temporary  or  occasional  incapacity,  but  per- 
manent and  lasting  inability  for  copulation 
and  procreation.  Kempf  v.  Kempf,  34  Mo. 
211,   213. 

The  word  "barrenness"  is  In  no  sense 
the  synonym  of  "impotency."  Anonymous, 
7  South.  100,  89  Ala.  291,  7  L.  B.  A.  425,  18 
Am.  St  Rep.  116. 

IMPOUND. 

Impound  as  relating  to  the  "Impounding** 
of  cattle  implies  an  inclosed  space.  Thomas 
y.  Harries,  1  Man.  &  G.  703. 

The  word  "impounded,"  as  used  in  a 
notice  that  the  giver  had  taken  up  and  im- 
pounded in  his  yard  the  horse  of  another  ac- 
cording to  the  laws  of  the  state,  being  used 
in  connection  with  the  words  "in  my  yard," 
does  not  have  a  technical  meaning  which 
excludes  the  idea  that  the  horse  was  taken 
under  a  certain  act  and  does  not  imply  that 
it  was  taken  imder  the  old  statute  in  rela- 
tion to  pounds.  Goodsell  v.  Dunning,  84 
Ck)nn.  251,  257. 

The  restraining  of  cattle  taken  damage 
feasant,  without  placing  them  in  a  pound, 
and  without  an  intent  to  impound  them,  does 
not  constitute  an  impounding,  though  there 
was  no  usable  public  pound  in  the  town 
where  the  cattle  were  taken.  Howard  v. 
Bartlett  40  Atl.  825,  70  Vt  314 

IMPRACTICABLE. 

"Impracticable"  is  defined  as  Incapable 
of  being  effected  from  lack  of  adequate 
means;  impossible  of  performance;  not  fea- 
sible. Thus  an  order  committing  a  child 
to  one  asylum,  and  stating  that  it  is  imprac- 
ticable to  send  her  to  another,  is  not  suffi- 
cient where  it  appears  that  such  other 
asylum  existed,  and  was  authorized  by  law  to 
receive  children  committed  by  such  magis- 
trates. People  y.  Poly,  40  N.  T.  Supp.  990, 
092,  17  Misc.  Rep.  162. 

Where  the  members  of  an  unincorporat- 
ed Joint-stock  company  are  numerous  (in  this 
case  being  about  1,000),  so  that  frequent 
cbanges  are  liable  to  occur  in  the  ownership 
of  the  shares  by  sale,  or  death  of  members, 


or  otherwise,  It  is  Impracticable  to  bring  them 
all  before  the  court,  within  the  meaning  of 
Rev.  St  I  5008,  permitting  one  or  more 
stockholders  to  sue  or  defend  In  behalf  of 
all  when  it  is  impracticable  to  bring  then 
all  before  the  court,  and  hence  one  stock- 
holder may  sue  in  behalf  of  himself  and  all 
others  for  the  recovery  of  money  stolen  from 
the  company.  Piatt  v.  Oolvin,  36  N.  B.  735, 
739,  60  Ohio  St  703. 

A  machine  cannot  be  pronounced  useless 
or  Impracticable,  so  as  to  render  it  insus- 
ceptible to  a  patent  because  Improvements 
may  be  made  which  will  obviate  or  prevent 
embarrassment  to  Its  most  perfect  operation. 
For  example,  where  a  mowing  machine  would 
mow,  as  patented,  upon  level  prairies  or  oth- 
er smooth  ground,  and  upon  ground  contain- 
ing only  slight  elevations  and  depressions, 
without  the  addition  of  a  curved  toe,  which 
was  subsequently  added,  it  could  not  be 
called  a  useless  or  Impracticable  machine. 
Wheeler  v.  Clipper  Mower  Oo.  (U.  S.)  29 
Fed.  Gas.  881,  890. 

Under  an  Insurance  policy  providing  that 
In  no  case  shall  assured  have  the  right  to 
abandon  until  it  shall  be  ascertained  that 
the  recovery  and  ropalr  of  the  vessel  are 
Impracticable,  the  term  'Impracticable"  does 
not  relate  to  the  mechanical  possibility  nor 
to  the  ability  to  raise  and  repair  the  vessel 
at  any  cost,  but  it  is  legally  impracticable  to 
recover  and  repair  the  vessel  if  the  expense 
of  so  doing  will  exceed  50  per  cent  of  her 
actual  value.  Peabody  Ins.  Go.  v.  Memphis 
&  A.  R.  Packet  Co.,  5  Ohio  Dec.  417. 

IMPRESSARIO. 

As  the  term  'Impressarlo"  Is  used  in  pub- 
lic land  laws,  it  means  one  who  contracted 
directly  with  the  government  Rose  v.  Gov- 
ernor, 24  Tex.  496^  503. 

IMPRESSION. 

The  phrase  "impression,  device,  color,  or 
thing,"  within  the  meaning  of  Pol.  Code, 
§S  1206,  1207,  providing  that  when  any 
ballot  bears  upon  it  any  impression,  device, 
color,  or  thing  designed  to  distinguish  such 
ballot  from  other  ballots,  it  shall  be  re- 
jected, when  construed  with  the  phrase  ''de- 
signed to  distinguish  such  ballots,"  Is  to  be 
taken  to  mean  an  Impression,  device,  color, 
or  thing  expressly  designed  as  a  means  of 
designating  the  ballot  and  does  not  Include 
a  mere  discoloration  appearing  on  ballots 
which  is  not  designed,  but  results  from  the 
use  of  ink  by  the  elector  in  scratching  his 
ballot    Wyman  v.  Lemon,  61  Gal.  278,  274. 

As  hMet. 

An  improsslon  of  a  defendant  in  a  prose- 
cution for  larceny  that  he  had  a  claim  to  the 
property  taken  is  not  equivalent  to  an  honest 
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belief,  80  as  to  be  a  defense,  Currier  t.  State, 
60  N.  E.  1023,  1024,  157  Ind.  114;  Morrlsette 
y.  State,  77  Ala.  71,  74;  since  this  might 
amount  to  a  yague  notion,  unaccompanied 
with  the  honesty  of  conviction.  Morrisette 
V.  State,  77  Ala.  71,  74. 

''An  impression  is  an  image  fixed  in  the 
mind;  it  is  belief;  and  believing  the  paper 
in  question  was  destroyed  has  been  deemed 
sufficient  to  let  in  secondary  evidence.  Thus 
an  affidavit  in  which  the  witness  only  states 
his  impression  that  he  tore  up  a  paper  was 
held  sufficient  to  authorize  admission  of 
secondary  evidence."  Riggs  y.  Tayloe,  22 
U.  S.  (9  Wheat)  483,  485,  6  L.  Ed.  140. 

An  Impression  formed  by  one  called  as 
a  Juror,  so  as  to  disqualify  him  to  be  sworn 
as  a  Juror,  means  an  impression  or  opinion 
regarding  the  case  which  is  strong  enough 
to  prevent  a  candid  Judgment  on  his  part 
upon  a  full  hearing  of  the  evidence.  A  mere 
opinion  or  belief  as  to  the  facts,  uncon- 
firmed, or  not  strong  enough  to  prevent  the 
Juror  from  rendering  an  unbiased  verdict  in 
consideration  of  all  the  evidence,  is  not  such 
an  impression  as  will  prevent  him  from  being 
sworn.  State  v.  Pike,  49  N.  H.  899,  6  Am. 
Rep.  533. 

Delnsioa  distinKiilslLed* 

See  "Delusion." 

As  inf  orenoe  or  reooUeotion* 

The  word  "impression,"  when  a  witness 
states  certain  things  as  his  Impression,  may 
mean  that  it  is  derived  from  recollection,  or 
may  mean  that  it  is  mere  inference.  If  it 
is  used  in  the  former  sense,  his  testimony 
is  admissible,  but  not  if  it  is  used  in  the 
latter.  Kingsbury  v.  Moses,  45  N.  H.  222, 
225. 

"An  impression  of  a  past  fact"  may  mean 
personal  knowledge  of  the  fact  as  it  rests 
in  the  memory,  though  the  remembrance  is  so 
faint  that  it  cannot  be  characterized  as  an 
undoubting  recollection,  and  is  therefore  spo- 
ken of  as  an  impression.  This,  perhaps,  is 
the  sense  in  which  the  word  is  most  common- 
ly used  by  witnesses  in  giving  their  testimony. 
In  this  sense  the  impression  of  a  witness 
is  evidence,  however  indistinct  and  unreli- 
able the  recollection  may  be.  No  line  can  be 
drawn  for  the  exclusion  of  any  record  left 
upon  the  memory,  as  the  impress  of  personal 
knowledge  because  of  the  dimness  of  the  in- 
scription. An  impression,  however,  may 
mean  an  understanding  or  belief  of  the  fact 
derived  from  some  other  source  than  per- 
sonal observation,  as  the  information  of  oth- 
ers, or  it  may  mean  an  inference  or  conclu- 
sion of  the  mind  as  to  the  existence  of  the 
fact,  drawn  from  a  knowledge  of  other  facts. 
When  used  in  these  senses,  it  is  not  evi- 
dence. Whitman  y.  Morey,  2  AtL  899,  906, 
(18  N.  H.  44& 


"Impression,"  as  used  in  the  testimony 
of  a  witness  testifying  from  recollection  that 
it  was  his  impression  that  certain  tblncrs 
were  true,  means,  according  to  Webster, 
"slight,  indistinct  remembrance  I  have  an 
impression  that  the  fact  was  stated  to  me. 
but  I  cannot  clearly  recollect  it" — and  does 
not  make  the  testimony  of  such  witness  il- 
legaL  Humphries  v.  Parker,  52  Me.  502,  504. 

The  use  of  the  word  "Impression"  by  a 
witness,  in  testifying  that  he  has  an  im- 
pression as  to  certain  facts,  does  not  sbow 
that  the  witness  is  not  testifying  from  recol- 
lection. "We  understand  ttiis  expression  to 
be  used  familiarly  and  colloquially  as  equiva- 
lent to  this:  *I  have  an  indistinct  recollec- 
tion.' We  think  it  is  ordinarily  used  in  this 
sense  by  persons  not  well  educated  or  at- 
tentive to  their  modes  of  speech,  and  is  or- 
dinarily so  understood  by  everybody."  Lis- 
bon y.  Bath,  28  N.  H.  (8  Fost)  1,  9. 

Where  a  witness  testified  that  he  read 
a  bond  hastily  when  he  signed  it,  and  coald 
not  say  whether  it  had  been  altered  or  not, 
but  that  he  had  an  impression  in  regard  to 
it,  such  testimony  may  be  understood  to 
mean  that  although,  from  the  slight  atten- 
tion which  he  gave  to  the  bond  in  his  hasty 
reading,  he  cannot  say  positively  whether  it 
had  been  altered  or  not,  he  nevertheless  had 
the  impression  upon  his  memory,  derived 
from  reading  it,  that  it  had  not  State  v. 
Flanders,  88  N.  H.  824,  888. 

Opinion  distinsiiislied* 

On  the  examination  of  a  Juror  In  answer 
to  the  question,  "Now,  on  the  assumption 
that  the  facts  were  true,  as  you  read  them 
in  the  paper,  you  formed  an  opinion,  did  you 
not?"  he  answered:  "Well,  I  think  not  I 
formed  an  impression."  Ck>mmenting  on  this, 
the  court  said:  **The  word  'impression,'  if  it 
can  properly  be  applied  to  a  mental  opera- 
tion, does  not  reach  the  strength  of  an  opin- 
ion. An  opinion  is  a  conviction  which  is 
based,  and  must  be  based,  upon  testimony. 
An  impression  is  a  mere  fancy  or  lodgment 
in  the  mind,  which  is  not  based  upon  testi- 
mony, and  the  existence  of  which  cannot 
be  traced  to  proof ;  and  in  this  case  the  juror 
himself  distinguished  between  an  opinion 
and  an  impression  by  insisting  that  he  had 
not  formed  an  opinion,  and  did  not  entertain 
any  at  the  time,  but  that  it  was  a  mere  im- 
pression." State  V.  Krug,  41  Pac.  126,  130, 
131,  12  Wash.  288;  State  v.  Royse,  64  Pac 
742,  744,  24  Wash.  440. 

The  use  of  the  word  "impression"  by  a 
Juror  in  stating  that  he  had  such  impression 
as  would  lead  him  to  a  belief  of  the  guilt 
of  the  person  will  be  deemed  of  the  force  ot 
an  opinion,  where  it  would  require  evidence 
to  remove  such  impression,  though  the  Juror 
stated  that  he  made  a  slight  distinction  be- 
tween an  impression  and  an  opinion.    Qreefr 
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▼.  People  (N.  Y.)  6  Abb.  N.  0.  1,  7,  74 
N.  T.  277,  288,  287. 

An  impression  is  not  an  opinion,  and 
therefore  a  mere  Impression  as  to  the  ffoilt 
of  defendant  is  not  a  ground  of  challenge 
nnder  a  statute  making  a  formed  opinion  a 
ground  of  challenge.  State  v.  Medlicott,  9 
Kan.  257,  259;  TravlBS  t.  Ck>mmonweaIth, 
106  Pa.  697,  606;  State  y.  AUen,  46  Comi. 
631.  M7. 

IMPRIMIS. 

In  a  will  which  states  that  "imprimis 
I  beqoeath  certain  property,"  and  which  is 
then  followed  by  other  bequests,  the  word 
**imprimis"  does  not  give  preference  to  the 
bequest  introduced  by  such  word.  Perrine 
V.  Perrine,  6  N.  J.  Law  (1  Halst)  183,  136,  10 
Am.  Dec  392 ;  Bverett  t.  Garr,  69  Me.  326, 
330. 

Lord  Hardwicke,  in  Lewin  t.  Lewin,  2 
Ves.  415,  said  **that  'imprimis,'  or  'in  the 
first  place,'  'I  give  a  legacy,'  amounts  only 
to  the  order  in  which  testator  expressed  his 
gifts  in  the  will,  but  if  he  had  said,  to  be 
paid  in  the  first  place,'  and,  it  had  been  in 
that  case  a  provision  for  the  wife,  I  should 
have  been  inclined  to  think  it  was  a  decla- 
ration of  his  intent  that  the  provision  for  his 
wife  should  come  out  of  the  personal  estate, 
and  be  paid  in  the  first  place,  because  there 
is  ground  for  that  from  a  preference  to  the 
wife  and  children  unprovided  for.  If  they 
all  stood  in  equal  degree,  it  was  sufficient 
ground  for  the  court  not  to  presume  a  pref- 
erence, but  it  was  a  provision  for  the  wife  or 
children  unprovided  for.  That  is  different" 
Duncan  v.  Alt  (Pa.)  8  Pen.  &  W.  882,  886. 

IMPRISON-IMPRISONMENT. 

See  "Lawfully  Imprisoned." 

See  "False  Imprisonment";  "Indefinite 
Imprisonment";  "Unlawful  Imprison- 
ment" 

''Imprison"  means  "to  confine;  to  incar- 
cerate; to  shut  up  or  restrain  one  of  his 
liberty."  State  v.  Woodward,  28  N.  B.  968, 
969,  123  Ind.  80. 

"Imprisonment"  is  defined  as  the  deih 
rivation  of  the  liberty  of  another  without 
his  consent  Bfroymson  v.  Smith,  63  N.  B. 
328,  329,  29  Ind.  App.  45L 

"Imprisonment"  is  the  detention  of  an- 
other against  his  will,  and  depriving  him  of 
the  power  of  locomotion.  United  States  v. 
Benner  (U.  S.)  24  Fed.  Cas.  1084.  1087. 

An  imprisonment  is  a  forcible  detention 
of  a  man's  person  or  control  over  his  move- 
ments, so  that,  where  a  party  accompanies 
an  (Acer  without  any  constraint,  it  will  not 
amount  to  an  imprisonment  Lawaon  t* 
BuiineB  (Del.)  8  Har.  416,  41& 


Imprisonment  is  something  more  than 
mere  loss  of  freedom.  It  includes  the  notion 
of  restraint  within  limits  defined  by  wall  or 
any  exterior  barrier.  Bird  v.  Jones,  4  N. 
Y.  Leg.  Obs.  168,  169. 

In  ordinary  practice,  words  are  sufficient 
to  constitute  an  imprisonment  if  they  Impose 
a  restraint  upon  the  person,  and  the  plain- 
tiff is  accordingly  restrained,  for  he  is  not 
obliged  to  incur  the  risk  of  personal  vie- 
lence  and  insult  by  resisting  until  actual 
violence  be  used.  Cahill  v.  Terrio,  56  N.  H. 
671,  572. 

The  words  "confined,"  "imprisoned,"  ''in 
custody,"  "confinement,"  and  "imprison- 
ment" refer  not  only  to  the  actual,  corporeal 
and  forcible  detention  of  a  person,  but  like- 
wise to  any  and  all  coercive  measures,  by 
threats,  menaces,  or  the  fear  of  injury, 
whereby  one  person  exercises  a  control  over 
the  person  of  another,  and  detains  him  with- 
in certain  limits.  CJode  Or.  Proc.  Tex.  1895, 
art  171. 

It  is  the  fact  of  compulsoiy  submission 
which  brings  a  person  into  imprisonment, 
and  impending  and  threatened  physical  vio- 
lence, which,  to  all  appearances,  can  only 
be  avoided  by  submission,  operates  as  ef- 
fectually, if  submitted  to,  as  if  the  arrest 
had  been  forcibly  accomplished  without  such 
submission.  Brushaber  v.  Stegemann,  22 
Mich,  266,  268. 

Lord  Coke,  in  discussing  the  crime  of 
breaking  prison,  said:  "Imprisonment  is  a 
restraint  of  a  man's  liberty  under  the  cus- 
tody of  another  by  lawful  warrant  in  deed 
or  in  law.  Lawful  warrant  is  when  the 
offense  appeareth  by  matter  of  record,  or 
when  it  doth  not  appear  by  matter  of  record. 
By  matter  of  record,  as  when  the  party  is 
taken  upon  an  indictment  at  the  suit  of  the 
King,  or  upon  an  appeal  at  the  suit  of 
the  party.  When  it  doth  not  appear  by  mat- 
ter of  record,  as  when  a  felony  is  done,  and 
the  offender,  by  a  lawful  mittimus,  is  com- 
mitted to  the  jail  for  the  same.  But  be- 
tween these  two  there  is  great  diversity. 
For,  in  the  first  case,  whether  any  felony 
were  committed  or  no,  if  the  offender  be  tak- 
en by  force  of  a  capias,  the  warrant  is  law- 
ful; and,  if  he  break  prison,  it  is  felony, 
albeit  no  felony  were  committed.  But  in  the 
other  case,  if  no  felony  be  done  at  all,  and 
yet  he  is  committed  to  prison  for  a  supposed 
felony,  but  break  prison,  this  is  no  felony, 
for  there  is  no  cause."  State  v.  Shaw,  60  AtL 
863,  867,  73  Vt  149  (citing  2  Co.  Inst  690). 

Imprisonment  is  a  form  of  slavery,  and 
the  law  will  not  permit  a  man  to  enslave 
himself  even  by  the  most  solemn  engagement. 
The  right  to  personal  liberty  is  so  sacred 
that  he  cannot  part  with  it  by  consent,  al- 
though he  may  forfeit  it  by  crime.  He  can- 
not barter  away  his  liberty,  nor  be  deprived 
of  it  without  due  process  of  law.    He  cannot 
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fflye  his  own  body  in  pledge,  nor  consent  that 
a  conrt  may  imprison  him  unless  he  pays 
a  certain  debt  He  cannot  put  himself  in 
contempt  by  promising  that  a  failure  to  do 
a  certain  thing  may  be  punishable  as  for  con- 
tempt, when  it  would  not  otherwise  be  thus 
punishable.  He  cannot  consent  to  be  thus 
imprisoned,  any  more  than  he  can  consent 
to  be  assaulted,  or  to  forfeit  one  of  his  mem- 
bers, or  a  **pound  of  flesh."  Such  engage- 
ments cannot  be  enforced  by  any  court,  be- 
cause security  of  the  person  is  protected  by 
the  Bill  of  Rights  against  any  violence,  un- 
less inflicted  by  command  of  the  law  itself. 
In  re  Langslow,  60  N.  E.  590,  593,  167  N.  Y. 
814. 

The  words  '•recommit"  and  "imprison," 
as  used  in  Rev.  St.  c.  158,  §  32,  providing  that 
any  person  recommitting  or  imprisoning  any 
person  who  shall  have  been  discharged  on 
habeas  corpus  shall  be  guilty  of  a  misde- 
meanor, refer  to  courts  and  magistrates,  and 
imply  some  Judicial  or  ministerial  act  on 
their  part,  and  do  not  extend  to  proceedings 
between  parents  for  the  custody  of  an  in- 
fant child.  Beyer  v.  Vanderkuhlen,  4  N.  W. 
854,  355,  48  Wis.  320. 

The  word  "imprisonment,"  as  used  in 
the  sixtieth  article  of  war  (U.  S.  Gomp.  St. 
1901,  p.  956),  was  not  employed  in  a  tech- 
nical sense,  to  signify  imprisonment  at  a  mil- 
itary post  without  hard  labor,  but  has  a 
broader  signification,  and  empowers  a  court- 
martial  to  sentence  a  person  in  the  military 
service  to  imprisonment  at  hard  labor,  or  to 
a  penitentiary  where  hard  labor  is  a  part  of 
the  discipline,  where  the  oflPense  of  which  he 
is  convicted  is  one  for  which  the  dvil  tri- 
bunals could  impose  a  like  sentence.  In  re 
Langan  (U.  S.)  123  Fed.  132,  134. 

How.  Ann.  St  c.  809,  providing  that 
every  person  who  shall  be  imprisoned  under 
an  execution  in  a  civil  cause  may  apply  for 
his  discharge  from  imprisonment  after  a 
certain  length  of  time,  does  not  apply  to  a 
person  who  is  released  from  custody  on  a 
bond  for  the  Jail  limits,  and  is  in  a  position 
to  apply  directly  for  a  discharge.  Griffin  v. 
Helme,  94  Mich.  494,  495,  54  N.  W.  173; 
Miller  V.  Strabbing,  92  Mich.  300,  303,  52  N. 
W.  453,  454. 

Arrest. 

An  arrest  is  an  imprisonment  Blight 
V.  Meeker,  7  N.  J.  Law  (2  Halst.)  97,  98. 

"There  is  certainly  no  great  misappli- 
cation of  legal  thought  or  legal  phraseology 
In  considering  or  speaking  of  a  person  under 
arrest  on  a  warrant  as  'imprisoned,'  since  ar- 
rest involves  imprisonment"  People  t. 
Bancker,  5  N.  Y.  (1  Seld.)  106,  123. 

"Imprisoned,"  as  used  in  Giv.  Ck>de,  I 
511,  allowing  any  person  imprisoned  for  debt 
to  have  the  liberties  of  the  jail  on  giving 


bond  not  to  go  beyond  it,  includes  any  acto&I 
arrest  and  detention  by  the  sheriff,  whethez* 
in  or  out  of  Jail.  The  word  "imprisoned,"  as 
here  used,  does  not  require  that  the  debtor 
should  have  been  corporally  confined  in  Jail 
before  a  valid  undertaking  can  be  given. 
Doyle  V.  Boyle,  19  Kan.  168,  171. 

As  close  onstody. 

To  suffer  a  prisoner  to  have  greater  lib- 
erty than  the  law  allows  is  an  escape,  ami 
prisoners  are  to  be  kept  in  salva  et  arcta 
custodia;  but  .the  question  remains,  what 
is  a  safe  and  close  custody?  Lord  Coke 
says  that,  in  contemplation  of  law,  it  is  im- 
prisonment where  a  party  is  restrained  by 
force  or  against  his  will.  Therefore  he  that 
is  in  the  stocks  or  under  lawful  arrest  is  said 
to  be  in  prison,  though  he  be  not  infra  pari- 
etes  carceris,  for  there  may  be  a  prison  in 
law  as  well  as  in  deed.  2  Inst  589.  There 
may  be  an  imprisonment  either  by  physical 
restraint  or  by  superior  force  acting  as  a 
moral  restrain  upon  the  party.  Thus  a  par- 
ty is  not  less  imprisoned  by  being  in  the 
presence  of  an  officer  who  has  arrested  him 
and  restrains  the  liberty  of  his  action  than 
he  would  be  by  a  personal  detention  by  im- 
position of  hands  or  by  the  application  of 
fetters.  Nevertheless  there  must  be  an  ac- 
tual or  constructive  custody  or  restraint 
For  example,  if  a  woman  is  warden  of  the 
prison,  and  marries  a  person  there  impris- 
oned, it  is  an  escape,  for  the  prisoner  cannot 
be  imprisoned  without  a  keeper,  and  he  can- 
not be  in  the  custody  of  his  wife.  Or,  if  a 
sheriff  be  arrested  and  committed  to  the 
county  Jail,  it  is  an  escape,  for  he  cannot  be 
imprisoned  in  a  Jail  of  which  he  is  the  cus- 
todian. This  restraint  may  be  exercised  by 
another  who  is  a  prisoner,  provided  that 
he  has  the  proper  authority.  It  is  sufficient 
if  there  be  a  virtual  custody  by  some  per- 
son having  authority  from  the  sheriff,  and 
that  this  person  is  himself  a  prisoner  does 
not  affect  the  case.  Under  these  principles, 
the  safe  and  close  custody  required  from  the 
Jailer  does  not  prohibit  the  Jailer  from  al- 
lowing prisoners  in  execution  for  debt  the 
liberty  of  all  or  of  any  of  the  rooms  within 
the  walls  of  the  prison.  It  also  follows  that 
where  a  prisoner  is  permitted  to  act  not 
merely  as  a  turnkey,  but  to  have  possession 
and  custody  and  perform  all  the  duties  of 
the  deputy  or  an  assistant  without  any  re- 
straint whatever,  he  cannot  be  Justly  deemed 
in  custody,  and  such  proceeding  constitutes 
an  escape,  as  to  him.  Steere  v.  Field  (U.  S.) 
22  Fed.  Gas.  1210,  1221. 

Detain  distl]i8:iiisl&ed« 

See  ''Detain." 

Detention  in  ref  onn  soliooL 

It  is  not  an  imprisonment  of  a  vagrant 
or  pauper  child  f6r  the  state  to  detain  such 
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child  at  one  of  the  state  indiistrial  schooli, 
any  more  than  its  detention  in  the  poor- 
bouse,  nor  the  detention  of  any  child  at  any 
boardilDS  school  by  one  standing  for  the  time 
in  loco  parentis  to  the  child.  Parental  au-( 
thorite  implies  restraint,  not  imprisonment, 
and  every  school  most  necessarily  exercise 
some  measure  of  the  parental  power  of  re- 
straint over  children  committed  to  it;  and 
when  the  state,  as  parens  patrln,  is  com- 
pelled by  the  misfortune  of  a  child  to  assume 
for  it  parental  duty,  and  to  charge  itself 
with  its  nurture,  it  is  compelled  also  to 
assume  parental  authority  over  it  This  au- 
tikority  must  necessarily  be  delegated  to  those 
to  whom  the  state  delegates  the  nurture  and 
education  of  the  child.  And  in  exercising  a 
wholesome  parental  restraint  over  the  child, 
it  can  be  properly  said  to  imprison  the  child 
no  more  than  the  tenderest  parent  exercis- 
ing like  power  of  restraint  over  children. 
Milwaukee  Industrial  School  v.  Milwaukee 
County  Sup'rs,  40  Wis.  828,  387,  22  Am.  Rep. 
702;  State  v.  Brown,  52  N.  W.  935,  086,  60 
Minn.  858,  16  L.  B.  A.  601,  86  Am.  St  Rep. 
65L 

As  duress. 
See  "Duress." 

As  iBiprisoaiaent  In  eoiinty  JalL 

When  the  word  is  used  in  the  penal  leg- 
islation of  the  state  of  Arkansas,  it  is  under- 
stood to  mean  imprisonment  in  a  county  jail 
or  local  prison.  When  imprisonment  in  the 
penitentiary  is  intended  it  is  so  expressed. 
Gheaney  v.  State,  86  Ark.  74,  80. 

As  used  in  the  Penal  Ck)de,  the  word  "im- 
prisoned," when  the  context  does  not  others 
wise  require,  shall  be  construed  to  mean  im- 
prisoned in  the  county  jail.  Bates'  Ann.  St 
Ohio  1904,  S  6794. 

As  imprisoiiment  In  honse  of  oonreo- 
tiom. 

Where  an  offense  is  declared  by  law  to 
be  punishable  by  imprisonment,  and  it  is 
not  specified  that  such  imprisonment  shall 
be  In  the  State  Prison,  it  shall  be  construed 
to  mean  imprisonment  in  the  house  of  cor- 
rection, if  the  offender  is  over  16  years  of 
age,  if  a  man,  or  fifteen  if  a  woman,  at  the 
time  of  conviction.    Y.  S.  1894,  5170. 

As  Imprisonjnent  at  hard  labor. 

"Imprisonment"  as  used  in  criminal  stat- 
utes, alone  and  unqualified,  does  not  mean  im- 
prisonment at  hard  labor,  but  means  any  oth- 
er confinement  than  the  latter.  State  v,  Hy- 
land,  86  La.  Ann.  709,  7ia 

Slavery. 

"Imprison,"  as  used  in  the  statute  of  lim- 
itations, containing  a  saving  clause  in  favor 
of  persons  not  of  the  age  of  25  years,  un- 
wand  mtadt  impilsonedt  etc,  includes  the 


act  of  wrongfully  holding  in  slavery  a  negro 
entitled  to  his  freedom.  Downs  v.  Allen*  78 
Tenn.  ao  Lea)  652,  662. 

As  witliln  iaU  limits. 

The  word  "imprisoned,"  as  used  in  2 
Rev.  St  p.  31,  art  6,  relating  to  voluntary  as- 
signments by  a  debtor  imprisoned  in  execu- 
tion in  civil  cases,  means  one  charged  in  ex- 
ecution, whether  in  close  custody  or  on  the 
Jail  limits.  So  long  as  a  person  is  within 
those  limits,  so  long  he  is  to  be  considered 
as  imprisoned;  and,  being  placed  and  kept 
there  by  virtue  of  an  execution,  he  is  im- 
prisoned by  virtue  of  such  execution.  Coman 
V.  Storm  (N.  Y.)  26  How.  Prac.  84,  85. 

IMPBI80NMENT  FOB  DEBT. 

The  words  ''imprisonment  for  debt" 
have  a  well-defined  and  well-known  mean- 
ing, and  have  never  been  understood  or  held 
to  apply  to  criminal  proceedings.  The  pro- 
vision of  the  Constitution  prohibiting  im- 
prisonment for  debt  has  therefore  no  appli- 
cation to  the  administration  of  the  criminal 
laws.  Acts  1886,  S  47,  which  provides  that 
for  all  fines  assessed  and  costs  of  prosecu- 
tion in  criminal  cases  not  capital,  the  person 
convicted  may  stand  committed  to  prison  by 
the  order  of  the  court  until  such  fines  and 
costs  be  paid,  is  therefore  not  in  violation 
of  this  Constitutional  provision.  Dixon  v. 
State,  2  Tex.  481,  482. 

The  imprisonment  for  debt  which  the 
framers  of  constitutions  had  in  mind  was 
imprisonment  upon  process  in  civil  actions, 
the  object  and  sole  purpose  of  which  was 
the  collection  of  debts.  It  was  to  remove 
evils  incident  to  this  system  that  the  con- 
stitutional prohibition  came  to  be  ordained, 
but  its  effect  has  been  to  establish  a  policy 
much  broader  than  would  have  sufficed  for 
the  eradication  of  the  ills  which  depend  up- 
on the  recovery  or  attempted  recovery  of 
debts  by  restraint  of  the  debtor's  person. 
This  policy  is  inimical  alike  to  the  incarcera- 
tion of  a  debtcHT  as  a  means  of  coercing  pay- 
ment and  to  his  punishment  by  imprison- 
ment for  a  failure  to  pay,  at  least  when  such 
failure  results  from  inability;  and  hence  it 
is  that  while  neither  the  letter  of  the  inhi- 
bition, nor  the  broader  policy  which  is  en- 
gendered by  it  and  has  come  to  be  a  part  of 
it  has  any  application  to  criminal  Judgments 
for  fines  and  costs,  yet  it  is  not  within  legis- 
lative competency  to  declare  the  mere  non- 
performance of  a  contract  of  indebtedness  a 
misdemeanor,  and  punish  the  commission 
thereof  by  imprisonment  directly  or  indi- 
rectly. Consequently  it  is  held  that  Act  De- 
cember 12,  1892,  declaring  a  banker  who  re- 
ceives a  deposit,  knowing  his  insolvency,  to 
be  guilty  of  a  misdemeanor  punishable  by 
fine  of  double  the  deposit  half  to  go  to  the 
depositor,  with  imprisonment  in  case  of  non- 
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payment,  but  payment  back  to  depositor  of 
the  amount  of  the  deposit  before  conviction 
to  be  a  defense,  yiolates  the  constltatlonal 
prohibition  against  imprisonment  for  debt 
Garr  y.  State,  17  South.  350,  351,  106  Ala.  85, 
34  L.  R.  A.  634,  54  Am.  St  Rep.  17. 

The  word  "debt,"  as  used  in  the  Bill  of 
Rights,  providing  that  no  person  shall  be  im- 
prisoned,for  debt,  means  only  a  liability  aris- 
ing on  contract  In  re  Wheeler,  8  Pac.  276, 
277,  34  Kan.  96;  Perry  v.  Orr,  35  N.  J.  Law 
(6  Vroom)  295,  298.  See,  also,  United  States 
V.  Walsh  (U.  S.)  28  Fed.  Gas.  391,  393. 

Rent  due  a  receiver  and  unpaid  consti- 
tutes a  debt  within  the  constitutional  provi- 
sion against  imprisonment  for  debt  Knutte 
V.  Superior  Gourt  of  City  and  Gounty  of  San 
Francisco,  66  Pac.  875,  134  Gal.  660. 

The  term  "debt"  as  used  in  the  consti- 
tutional provision  forbidding  imprisonment 
for  debt  is  used  in  a  broad  sense,  and  will 
embrace  such  obligations  to  pay  money  as 
arise  upon  the  law,  as  well  as  those  which 
arise  upon  contract  Granholm  v.  Sweigle, 
57  N.  W.  509,  510,  3  N.  D.  476. 

Failure  to  pay  over  money. 

An  order  of  a  court  of  bankruptcy  for 
the  payment  of  money  or  dellveiy  of  prop- 
erty to  a  trustee  in  bankruptcy,  which  con- 
stitutes a  part  of  the  estate  in  bankruptcy, 
and  which  is  under  the  control  and  posses- 
sion of  the  party  directed  to  pay  or  deliver 
it  at  the  time  the  order  is  made,  is  not  an 
order  for  the  payment  of  a  debt  and  a  com* 
mitment  of  a  party  to  Jail  until  such  order 
is  complied  with  is  not  imprisonment  for 
debt  In  re  Rosser,  101  Fed.  562,  566,  41  0. 
G.  A.  497.  See,  also.  Ex  parte  Smith,  53  Gal. 
204,  207. 

The  word  "debt"  Is  a  technical  term, 
and,  when  construed  according  to  its  strict 
and  literal  meanins:,  there  is  a  very  close 
question  whether  imprisonment  as  a  means 
of  compelling  the  party  over  whom  the  court 
has  Jurisdiction  to  surrender  the  possession 
of  money  which  he  has  no  legal  right  to  keep, 
is  imprisonment  for  debt  within  the  Gonsti- 
tutlon.  Ripon  Knitting  Works  v.  Schreiber 
(U.  S.)  101  Fed.  «10,  816. 

"Imprisonment  for  debt"  as  used  in 
Gonst  Mo.  art  2,  S  16,  prohibiting  imprison- 
ment for  debt,  should  not  be  construed  to  in- 
clude imprisonment  of  an  attorney  for  con- 
tempt in  failing  to  obey  an  order  to  pay  over 
money  collected  for  a  client  since  the  punish- 
ment is  not  inflicted  for  a  disobedience  of  an 
order  standing  by  Itself  for  the  payment  of 
money,  but  because  of  professional  miscon- 
duct of  the  attorney.  Jeffries  v.  Laurie  (U. 
S.)  27  Fed.  19& 

Nonpayment  of  fine  or  penalty. 

It  is  not  Imprisonment  for  debt  within 
Const  art  1*  S  14,  providing  that  there  shall 


be  no  imprisonment  for  d^t,  except  in 
of  fraud  where  the  imprisonment  is  for  ttie 
nonpayment  of  a  fine,  which  is  generally  con- 
iTtrued  as  a  means  of  enforcing  compliance 
with  orders  of  the  courts;  imprisonment  be- 
ing but  an  incident  to  the  fine.  The  Im- 
prisonment for  the  violation  of  a  town  ordi- 
nance is  only  a  consequence  of  the  power  tx> 
fine.  In  re  McDonald,  83  Pac  18,  20,  4  Wyo. 
160;  McGooI  v.  State,  23  Ind.  127, 132;  State 
T.  Mace,  6  Md.  837,  351. 

A  fine  assessed  by  a  Justice  against  a 
constable  under  Rev.  St  art  4539,  providing 
that  any  constable  failing  or  refusing  to 
execute  any  process  may  be  fined  for  con- 
tempt on  motion  of  the  party  injured,  whicb 
fine  shall  be  for  the  benefit  of  the  party  in- 
jured, does  not  constitute  a  debt  within  the 
meaning  of  the  constitutional  prohibition 
against  imprisonment  for  debt  The  impris- 
onment of  the  constable  until  such  fine  was 
paid  constituted  rather  a  punishment  for  con- 
tempt than  imprisonment  for  debt  Bx  parte 
Robertson,  11  S.  W.  669,  670,  27  Tex.  App, 
628,  11  Am.  St  Rep.  207. 

A  penalty  in  a  bastardy  proceeding  is 
not  a  debt  within  the  constitutional  provi- 
sion against  imprisonment  for  debt  State 
V.  Brewer,  16  S.  E.  1001,  1003,  38  S.  G.  263, 
19  L.  R.  A.  862,  37  Am.  St  Rep.  752. 

Satisf  action  of  oosts* 

Imprisonment  of  one  convicted  of  crime 
for  the  satisfaction  of  costs  incurred  by  the 
state  in  his  prosecution,  or  to  which  the 
state,  if  it  were  liable  for  costs,  should  be 
subjected,  is  not  imprisonment  for  debt  with- 
in the  provision  of  the  Gonstitution  tliat  no 
person  shall  be  imprisoned  for  debt  Bailey 
V.  State,  6  South.  398,-  399,  87  Ala.  44;  Mor- 
gan V.  State,  47  Ala.  34,  36;  In  re  Boyd,  9 
Pac.  240,  243,  34  Kan.  570.  Gontra,  see 
Thompson  v.  State,  16  Ind.  516,  617. 

Actions  for  tort. 

Gonst  art  1,  S  16,  prohibiting  imprison- 
ment for  debt  except  in  cases  of  fraud,  has 
no  application  to  actions  for  tort  Long  ▼. 
McLean,  88  N.  G.  3,  4;  Moore  v.  Green,  73 
N.  0.  394,  396,  21  Am.  Rep.  470;  Stroheim  7. 
Deimel  (U.  S.)  77  Fed.  802,  806,  23  G.  O.  A. 
467.  It  does  not  include  imprisonment  for  se- 
duction under  promise  of  marriage,  and  hold- 
ing to  bail  in  a  subsequent  action  for  the  in- 
Jury  so  done.  Perry  v.  Orr,  35  N.  J.  Law  (6 
Vroom)  295,  296. 

Gonst  1868,  declaring  that  there  shall  be 
no  imprisonment  for  debt  cannot  be  con- 
strued to  include  imprisonment  under  bail 
process  issued  in  an  action  of  trover  for  per- 
sonalty. Harris  v.  Bridges,  57  Oa.  407,  408, 
24  Am.  Rep.  495. 

Writ  of  ne  exeat. 

"Imprisonment  for  debt,**  as  used  in 
Gonst  art  1«  S  16,  declaring  that  no  person 
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shall  be  impriisoned  for  debt  arising  ont  of 
or  founded  on  a  contract,  express  or  Implied, 
does  not  Indnde  a  detention  in  tbe  state  by 
Yirtae  of  a  writ  of  ne  excnt  Dean  t.  Smith, 
28  Wis.  483,  486,  99  Am.  Dec.  198. 

IMPROPER-IMPROPERLY. 

Illegal  disUngnished,  see  ''Illegal— Ille- 
gally." 

When  applied  to  human  conduct  "im- 
proper" is  defined  to  be  such  conduct  as  a 
man  of  ordinary  and  reasonable  care  and 
prudence  would  not,  under  the  circumstan- 
ces, have  been  guilty  of;  and  where  an  in- 
struction in  a  personal  injury  suit  against  a 
railroad  stated  that  if  the  company  ran  upon 
a  certain  switch  at  an  excessive  or  improper 
rate  of  speed,  and  thereby  contributed  to  and 
caused  the  accident,  the  company  would  be 
liable,  the  words  "excessive  or  improper" 
were  equivalent  to  the  word  "negligent,"  and 
the  Instruction  was  not  erroneous.  Central 
of  Georgia  R.  Oo.  t.  Johnston,  82  8.  B.  78, 
79,  106  Ga.  130. 

"Improperly,"  as  used  in  a  charge,  in  an 
action  against  a  town  for  injuries  by  reason 
of  a  defect  in  a  bridge,  that  if  the  plaintiff, 
in  repairing  such  bridge,  wrongfully  or  im- 
properly put  defective  planks  or  other  de- 
fective materials  into  such  bridge,  by  reason 
of  which  in  any.  essential  degree  the  injury 
complained  of  was  occasioned,  he  was  the 
author  of  his  own  misfortune,  and  he  could 
not  recover,  does  not  imply  that  the  existence 
or  breach  of  the  contract  were  questions  that 
were  to  be  decided  by  the  Jury.  The  words 
"wrongfully  or  improperly"  would  not  be  un- 
derstood to  be  used  in  reference  to  the  ex- 
istence or  fulfillment  of  any  contract  be- 
tween the  parties,  and  such  is  not  the  fair 
import  of  that  phrase;  there  being  no  evi- 
dence of  any  contract  before  the  Jury.  Seger 
T.  Town  of  Barkhamsted,  22  Ck>nn.  290,  297. 

"Improperly,"  as  used  in  Laws  1892,  c. 
680,  I  16,  providing  that  county  supervisors 
may  refund  any  taxes  illegally  or  improp- 
erly assessed  or  levied,  is  governed  by  the 
word  "illegally,"  and  does  not  authorize  the 
refunding  of  any  taxes,  except  such  as  are 
illegally  assessed.  In  re  Baumgarten,  57  N. 
Y.  Supp.  284,  287,  89  App.  Dlv.  174  (citing 
In  re  Hermance  v.  Ulster  Oounty  8up'r8,  71 
N.  T.  481). 

IMPROPER  OONDITOT. 

The  term  'Improper  conduct,"  as  used 
In  the  statute  providing  that  no  person  shall 
recover  damages  of  a  town  for  the  destruc- 
tion of  his  property  by  a  mob  if  it  shall 
appear  that  the  destruction  was  caused  by 
his  illegal  or  improper  conduct  means  such 
as  a  man  of  ordinary  and  reasonable  care 
and  prudence,  under  the  circumstances,  in 
the  owner's  situation,  would  not  have  been 


guilty  of.    Palmer  v.  City  of  Concord,  48  N. 
U.  211,  97  Am.  Dec.  606. 

Under  an  act  making  towns  liable  tor 
property  destroyed  by  rioters,  but  providing 
that  no  person  shall  be  entitled  to  the  bene- 
fits of  the  act  if  the  destruction  of  his  prop- 
erty was  caused  by  his  illegal  or  improper 
conduct,  the  keeper  of  a  drinking  and  gam- 
bling house  is  not  entitled  to  recover  for 
property  destroyed  in  such  house  in  a  riot 
growing  directly  out  of  a  dispute  therein 
concerning  a  gambling  transaction,  although 
such  keeper  was  not  engaged  in  the  dispute. 
His  conduct  in  openly  keeping  a  saloon  for 
gambling  was  illegal  and  improper.  Under- 
hill  V.  City  of  Manchester,  46  N.  H.  214, 
216. 

The  term  "irregular  or  improper  con- 
duct," in  a  statute  authorizing  all  persons 
affected  by  the  laying  out  or  altering  of  a 
highway  to  appear  before  the  court  and 
remonstrate  against  the  acceptance  of  the 
report  of  the  committee  for  any  irregular  or 
improper  conduct,  includes  the  action  of  the 
committee  appointed  by  the  superior  court 
to  consider  the  matter  of  laying  out  a  high- 
way in  failing  to  give  notice  of  the  pro- 
ceedings to  the  persons  whose  lands  are  to  be 
taken  in  the  construction  of  the  highway. 
Shelton  v.  Town  of  Derby,  27  Conn.  414, 
422. 

Act  1841,  declaring  that,  where  any 
building  is  destroyed  in  the  county  of  Phila- 
delphia in  consequence  of  any  mob  or  riot, 
the  county  shall  be  liable  for  the  damages, 
but  that  no  person  shall  be  entitled  to  the 
benefit  of  the  act  if  it  shall  appear  that 
the  disturbance  was  caused  by  his  improper 
conduct,  means  conduct  which  was  the  proxi- 
mate cause  of  the  destruction.  County  of 
Allegheny  v,  Gibson,  90  Pa.  897,  416,  85  Am. 
Bep.  670. 

OEPROPER  INFZiUENOB. 

"Improper  influence  is  that  dominion 
acquired  by  any  person  over  a  mind  of  sanity 
for  general  purposes,  and  of  sufiEldent  sound- 
ness and  discretion  to  regulate  his  affairs  in 
general,  which  prevents  the  exercise  of  his 
discretion  and  destroys  his  free  wilL"  Mil- 
llcan  V.  Millican,  24  Tex.  426,  446. 

By  the  words  '^improper  influence"  as 
used  in  the  statement  that  a  "voluntary  con- 
fession*' must  not  be  extorted  by  any  sort 
of  threats  or  violence,  jux  obtained  by  any 
direct  or  implied  promises,  or  the  exercise 
of  any  "improper  influence,"  is  meant  in- 
fluence exercised  by  threats  or  promises. 
Boesel  v.  State,  41  Atl.  408,  412,  62  N.  J. 
Law,  216  (citing  8  Russ.  Crimes,  867). 

IMPROPER  IiIBERTIES. 

To  take  "improper  liberties"  may  mean 
no  more  than  the  undue  familiarities  in  some 
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states  of  society  considered  altogether  com- 
patible with  the  strictest  yirtue.  State  t. 
Oarr,  15  N.  W.  271«  272,  00  Iowa,  468. 

IMPBOPEB  HAVIOATIOH. 

Any  navigation  of  a  yessel  when  she  la 
not  in  a  fit  condition  to  be  navigated  with 
safety  to  herself  or  her  cargo  is  improper 
navigation.  The  Manitoba  (U.  S.)  104  Fed. 
145,  155  (citing  Good  v.  Association,  L.  R. 
6  G.  P.  563;  Garmichael  v.  Association,  10 
Q.  B.  Dlv.  242;  Ganada  Shipping  Go.  v. 
British  Shipowners'  Mut  Protection  Ass'n, 
23  Q.  B.  Dlv.  842). 

IMPBOPEB  BEMOVAIi. 

''Improper  removal,"  as  used  in  Bev.  St 
S  81,  requiring,  as  a  preliminary  step  to  fix 
the  liability  for  removing  a  pauper  from  one 
Jurisdiction  to  another,  that  the  officers  of 
the  county  claiming  to  fix  it  upon  another 
county  shall  give  notice  to  the  appropriate 
authorities  of  the.  latter  county,  informing 
them  of  such  improper  removal,  means  a 
removal  without  legal  authority,  and  with  the 
Intent  to  make  the  county  where  the  pauper 
is  left  chargeable  with  his  support  Foster 
V.  Cronkhlte,  35  N.  Y.  130,  145. 

IMPBOPEB  TBEATMENT. 

See  "Manifestly  Improper  Treatment** 

IMPBOPEBLT  ISSUED. 

The  failure  of  a  tax  collector  to  return 
to  the  auditor  a  license  properly  Issued  under 
the  revenue  act  does  not  render  such  license 
one  irregularly  issued  or  improperly  issued* 
People  V.  Logan,  1  Nev.  110,  115. 

IMPBOPEBLT  BEMOVED. 

In  relation  to  removal  of  actions  to  fed- 
eral courts,  the  term  "improperly  removed" 
is  sometimes  used  merely  for  convenience, 
as  indicating  those  cases  where  the  petition 
to  remove  is  improperly  allowed.  Springs 
V.  Southern  By.  Go.,  41  a  B.  100,  102,  130 
N.  a  186. 

IMPBOPEBLT  SUED  OUT. 

The  term  "improperly  sued  out"  In  a 
statute  requiring  an  attachment  bond  to 
be  conditioned  to  pay  all  costs  and  damages 
the  defendant  may  sustain  in  consequence 
of  improperly  suing  out  the  attachment  has 
a  broader  signification  than  a  mere  irregu- 
larity. It  is  only  improperly  Issued  when  the 
plaintifT  has  no  meritorious  cause  of  action 
of  that  class  of  actions  in  which  the  law 
authorizes  a  resort  to  the  remedy  against 
the  defendant  or,  having  such  a  cause  of 
action,  the  ground  alleged  in  the  affidavit 
for  Its  issue  1«  untrue^  <a  not  one  of  the 


grounds  enumerated  which  must  exist  be- 
fore it  can  be  obtained.  We  do  not  think  it 
is  intended  to  cover  a  case  where  the  plain- 
tiff had  a  meritofious  cause  of  action  of 
the  class  for  which  an  attachment  may  le- 
gally issue,  and  when  the  cause  for  its 
issuance  is  one  of  those  specified  In  the  stat- 
ute, and  such  cause  is  true,  but  the  attach- 
ment is  dissolved  for  some  irregularity  or 
for  some  technical  reason.  Steen  v.  Boss,  22 
Fla.  480,  486. 

IMPBOPEBLT  UNITED. 

'Improperly  united,"  as  used  In  Practice 
Act  art  6,  S  6,  authorizing  a  demnrrer 
where  several  causes  of  action  have  been 
improperly  united,  construed  to  mean  the 
uniting  "of  incongruous  causes  of  action, 
and  not  to  the  intermingling  of  causes  of 
the  same  class  in  the  same  count"  Otis  t. 
Mechanics'  Bank,  35  Mo.  128, 132. 

IMPROVE. 

otherwise  improve,  see  "Otherwise." 

The  charter  of  a  corporation,  declaring 
that  its  object  is  to  Improve,  sell,  lease,  or 
otherwise  dispose  of  real  estate^  means  *tbe 
performance  of  any  act  whether  on  or  oft  the 
land,  the  direct  and  proximate  tendency  of 
which  is  to  benefit  the  property  or  enhance 
its  value."  Yandall  v.  South  San  Francisco 
Dock  Co.,  40  Gal.  83,  8S. 

Where  a  lease  provided  that  the  lessee 
should  have  the  right  to  alter,  repair,  and 
improve  the  premises  as  might  be  to  his  in- 
terest the  word  "improve"  meant  to  make 
better,  so  that  the  tenants  might  alter  and 
make  the  premises  better  at  their  own  will. 
Hasty  Y.  Wheeler,  12  Me.  (3  Fairf.)  434, 
437. 

"Amongst  other  definitions^  Worcester 
defines  the  word  Improve'  to  mean  *to  make 
good  use  of;  to  employ  advantageously;  to 
Increase,  augment  or  enhance,  as  to  that 
which  is  evil';  while  Webster  defines  it  to 
make  better;  to  advance  in  value;  to  use 
or  employ  to  a  good  purpose;  to  make  pro- 
ductive or  to  turn  to  profitable  account;  to 
use  to  advantage.'  The  term,  in  articles  of 
incorporation  declaring  the  purpose  of  the 
Incorporation  to  buy,  improve,  lease,  sell,  or 
otherwise  dispose  of  real  estate,  includes 
the  performance  of  any  act  whether  on  or 
ofT  the  land  the  direct  and  proximate  ten- 
ancy of  which  is  to  benefit  the  property  or 
enhance  its  value,  and  therefore  the  corpora- 
tion is  entitled  to  contract  for  additional 
railroad  facilities  which  tend  to  facilitate  the 
value  of  the  property."  Vandall  v.  Soutb 
San  Francisco  Dock  Ck>.,  40  Gal.  83,  85. 

"Improving  such  estate,"  as  used  in 
Laws  1886»  c.  267,  authorising  the  sale  or 
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mortgage  of  land  held  in  trust  whenerer  It 
shall  appear  to  the  satisfaction  of  the  court 
that  it  is  for  the  hest  interest  of  such  estate 
so  to  do,  and  that  it  is  necessary  for  the 
benefit  of  the  estate  to  raise,  by  a  mortgage 
thereon  or  by  a  sale  thereof,  funds  for  the 
purpose  of  improving  such  estate,  means  the 
improvement  of  the  real  estate,  and  hence 
does  not  authorize  a  sale  of  real  estate  for 
the  reason  that  by  investing  the  proceeds  the 
income  of  the  life  tenant  would  be  increased. 
In  re  Hoe,  23  N.  E.  1063,  119  N.  Y.  609. 

As  vsey  oocvpjy  and  appropriate. 

In  an  instrument  of  donation  of  proper- 
ty to  a  church  for  the  purpose  of  supporting 
a  clergyman,  one  of  the  recitals  of  which 
was,  "As  to  the  particular  mode  of  Improv- 
ing the  aforesaid  donation  in  the  best  man- 
ner for  answering  the  design  of  it,  we  sub- 
mit it  to  the  present  executory  wardens  and 
officers  to  form  such  rules,"  etc.,  "for  man- 
aging the  same,"  "improving"  is  used  in  its 
enlarged  sense,  and  means  to  use,  occupy, 
and  appropriate.  It  may  be  sometimes  used 
in  a  restrictive  sense,  and  confined  to  in- 
resting,  increasing,  or  bettering  the  fund  to 
which  the  terms  apply.  Trustees  of  Greene 
Foundation  v.  Oity  of  Boston,  66  Mass.  (12 
Gush.)  64,  67. 

IMPROVED  DESIOK. 

Rev.  St  N.  T.  S  4929,  provides  that  a 
patent  may  be  granted  for  a  new  and  original 
design.  Held  that,  where  a  patent  was 
granted  for  a  new  and  improved  design,  the 
term  "improved,"  as  so  used,  should  be  con- 
strued to  mean  a  new  and  distinctive  design. 
It  was  an  Improvement  as  compared  with 
others  used,  and,  in  connection  with  the 
term  "new,"  it  meant  that  the  design  was 
original  with  the  patentee.  Wood  t.  Dolby 
(U.  S.)  7  Fed.  476,  476. 

nCPBOTED  LAND. 

The  term  "improved  land,**  as  used  in 
How.  Ann.  St  S  9174,  wliich  provides  for  the 
punishment  of  every  person  who  shall  will- 
fully commit  any  trespass  by  entering  on  the 
garden,  orchard,  or  other  improved  land  of 
another,  vrithout  the  permission  of  the  own- 
er thereof,  and  with  intent,  6tc.,  does  not 
include  that  portion  of  a  farm  lying  within 
the  limits  of  a  highway.  People  v.  O'Brien, 
28  N.  W.  795»  796,  60  Mich.  S. 

•improved,"  as  used  In  Rev.  St  c.  136, 
§  9,  authorizing  the  owner  of  land,  who  shall 
have  improved  the  same  and  erected  a  divi- 
sion fence,  to  recover  of  the  adjoining  owner 
the  value  of  such  part  of  the  fence  as  it 
was  his  duty  to  build,  means  land  which 
la  used  in  any  way  or  for  any  purpose,  or 
occupied  by  buildings.  Wiggin  v.  Baptist 
Soc  43  N.  H.  260,  261. 

Using  premises  as  part  of  a  wood  lot, 
taking  therefrom  wood  for  fuel,  and  using  it 


as  a  sugar  bush,  does  not  make  it  cultivated 
or  improved  land,  within  Oode  OLv.  Proc.  SI 
371,  372,  so  as  to  sustain  a  claim  of  adverse 
possession.  Thus,  in  Glark  v.  Phelps  (N.  Y.) 
4  Gow.  203,  the  court,  in  speaking  of  the 
terms  "improved  or  cultivated  land,"  as  used 
in  the  law  as  to  laying  out  of  highways,  says: 
"These  terms  are  to  be  taken  in  the  popular 
sense,  according  to  the  general  understanding 
of  the  community,  when  distinguishing  what 
Is  called  wild  lands,  or  land  Ux  a  state  of 
nature,  from  that  which  has  been  cultivated 
and  improved.  To  improvov  and  cultivate 
may  be  considered  synonymous.  To  culti- 
vate is  defined  af.  to  improve  the  product  of 
the  earth  by  manual  Industry.  When  speak- 
ing of  improved  land,  it  is  generally  under- 
stood to  be  such  as  has  been  reclaimed,  is 
used  fo;r  the  purpose  of  husbandry,  and  is 
cultivated  as  such,  whether  the  appropriation 
is  for  tillage,  meadow,  or  pasture."  So,  in 
DooUttle  V.  Tice  (N.  Y.)  41  Barb.  181,  185, 
the  court  says:  "Reaping,  alone,  can  scarce- 
ly be  considered  as  cultivating.  Nor  can  the 
keeping  up  a  fence  already  made,  mowing  the 
grass,  and  cutting  brush,  be  considered  an 
improvement"  Voight  v.  Meyer,  69  N.  Y. 
Supp.  70,  72,  42  App.  Div.  350. 

Inolosed  fields* 

In  sustaining  a  declaration  in  an  action 
against  a  railroad  company  for  killing  stock, 
which  contained  an  allegation  that  the  place 
where  the  stock  was  killed  was  not  where 
the  road  passed  through  nnimproved  lands 
at  a  greater  distance  than  five  miles  from 
any  settlement,  the  court,  in  answer  to  the 
contention  that  the  pleader  should  have  used 
the  words  "uninclosed  lands"  instead  of  "un- 
improved lands,"  stated  that  "the  inclosure 
of  land  is  an  improvement  of  it,  as  would 
also  be  the  erection  of  a  house  upon  it 
It  is  something  done  towards  its  enjoyment. 
But  land  may  also  be  improved  without  be- 
ing inclosed,  as  by  plowing.  To  aver,  there- 
fore, that  land  is  unimproved,  is  to  aver  that 
it  is  uninclosed,  and  something  more.  It 
is  to  aver  that  it  is  neither  inclosed  nor  cul- 
tivated. When,  then,  this  declaration  avers 
that  it  was  the  duty  of  the  company  to 
fence  its  road,  except  where  it  ran  through 
unimproved  land^  it  states  the  exception  as 
larger  than  it  really  is,  and  the  obligation 
of  the  company  as  less  than  it  is."  Illinois 
Central  B.  Go.  v.  Wade,  46  111.  116.  116. 

As  laad  oocnpled  and  held. 

"Improved,"  as  used  in  a  deed  describing 
the  boundary  of  the  granted  premises  as 
'*then  running  northerly  by  land  Improved 
by  A.  to  the  road,"  means  occupied  or  held. 
The  word  "improved"  is  not  a  technical 
word,  having  a  precise  legal  meaning.  In- 
deed, there  is  no  very  good  authority  for  its 
use  in  the  sense  in  which  it  is  not  infrequent- 
ly employed  in  familiar  speech,  viz.,  occupied 
or  held.  Bond  t*  Fay^  90  Mass.  (8  Allen) 
21^  216. 
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"Improyed  land,"  as  used  in  Rev.  St  c 
51,  S  36,  requiring  railroads  to  make  legal, 
sufficient  fences  along  the  line  of  their  loca- 
tion, where  the  road  passes  through  inclosed 
or  improved  land,  should  be  construed  to  in- 
clude the  land  appurtenant  to  a  dwelling 
bouse  and  bam.  "Improved"  is  not  a  tech- 
nical word,  having  a  precise  legal  meaning, 
when  applied  to  real  estate,  but  may  mean 
land  that  is  occupied.  Bouv.  Law  Diet  As 
generally  u^iderstood,  improved  land  is  that 
which  is  occupied  or  made  better  by  care  or 
cultivation,  or  which  is  employed  for  ad- 
vantage. Osborne  v.  Oanadlan  Pac.  Ry.  Co., 
32  Ati.  902,  903,  87  Me.  303  (citing  Webst 
Diet;  Wilder  v.  Maine  Gent  R.  Oo.,  65  Me. 
332,  839,  20  Am.  Rep. 


^Improved,"  as  used  in  Rev.  St.  1898,  § 
4214,  providing  that,  for  the  purpose*  of  con- 
stituting adverse  possession,  land  shall  be 
deemed  io  have  been  possessed  and  occupied 
when  it  has  been  usually  cultivated  and  im- 
proved, means  put  to  the  exclusive  use  of 
the  occupant,  as  the  true  owner  might  in  the 
usual  course  of  events.  That  use  may  be,  as 
it  often  is,  one  that  adds  nothing  to  the 
value  of  the  premises.  It  may  even  destroy 
the  natural  and  actual  value — as,  for  in- 
stance, a  highway  may  be  acquired  by  20 
years'  uninterrupted  adverse  use.  Batz  y. 
Woerpel,  89  N.  W.  516,  519,  113  Wis.  442. 

^'Improved  land,"  as  used  in  a  rule  of 
court  (section  1)  providing  that,  when  a  road 
Is  laid  out  over  improved  land  of  a  person, 
the  person  occupying  such  land  shall  receive 
five  days'  notice  of  the  time  and  place  of 
meeting  of  the  viewers,  should  be  construed  to 
include  the  ground  appropriated  for  a  rail- 
road, for  it  is  improved  in  the  only  mode 
in  which  it  is  capable  of  improvement;  that 
is,  by  laying  its  tracks  upon  it  In  re  Road 
in  Lancaster  City,  68  Pa.  (18  P.  F.  Smith) 
396,  399. 

IMPBOVED  METHOD. 

If  part  of  a  method  be  new  so  as  to  pro- 
duce a  result  that  as  a  whole,  is  new,  surely 
it  may  be  called  a  new  or  improved  method, 
within  the  meaning  of  the  patent  laws. 
Beard  v.  Egerton,  3  C.  B.  97,  127. 

IMPBOVEMEirT. 

See  "County  Improvements'*;  'Internal 
Improvement";  "Local  Improvement"; 
''Moral  and  Mental  Improvement"; 
••Necessary  Improvements";  "Perma- 
nent Improvement";  "Public  Improve- 
ments"; "Reasonable  Improvements"; 
"Special  Improvements";  "Street  Im- 
provement"; "Under  Improvement"; 
"Valuable  Improvements." 

Other  Improvements,  see  "Other." 

In  Act  June  3,  1887,  providing  that  mar^ 
rlage  shall  not  impose  any  disability  on  or 


incapacity  In  a  married  woman  as  to  tlie 
acquisition  of  property  for  the  use,  enjoy- 
ment, and  improvement  of  her  separate  es- 
tate, the  term  "improvement"  implies  an  ex- 
isting subject  but  does  not  control  or  even 
color  the  meaning  of  the  words  "use''  and 
•enjoyment"  with  which  it  is  coupled.  They 
were  coupled  for  the  sake  of  convenience, 
but  were  employed  to  express  distinct  and 
Independent  purposes  in  reference  to  the 
separate  estate.  The  acquisition  of  lands 
would  often  be  advantageous  to  the  use  and 
enjoyment  of  her  separate  estate  when  not 
required  for  its  improvement  Steffen  y. 
Smith,  28  Atl.  296,  296,  159  Pa.  207. 

Const  art  1,  S  18,  declares  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  just  compensation  first  being 
made,  etc.,  as  soon  as  the  damages  shall  be 
assessed  by  a  jury,  who  shall  not  take  into 
consideration  any  advantage  that  may  result 
to  said  owner  on  account  of  the  improvement 
for  which  it  is  taken.  Held,  that  the  word 
"improvement*'  in  this  connection,  relates 
to  the  work  done — the  road  Itself  when  con- 
structed, as  well  as  to  its  uses  and  purposes. 
Frederick  v.  Shane,  82  Iowa,  254,  256. 

IMPROVEMENT  (In  MIU). 

In  a  covenant  in  a  lease  of  a  mill  to 
leave  at  the  end  of  the  term,  and  to  yield 
the  premises,  together  with  all  locks^  bolts, 
bars,  and  other  fixtures,  fastenings,  and  im- 
provements which  then  were  or  which  might 
be  placed  on  the  premises,  "improvements" 
was  a  word  large  enough  to  cover  alterations 
in  the  working  part  of  the  mill,  and  would 
Include  a  pair  of  new  millstones  set  up  by 
the  lessee  during  his  term,  though  the  cus- 
tom of  the  country  authorized  the  lessee  to 
remove  them.  Martyr  v.  Bradley,  9  Bing. 
24. 

IMPBOVEMEirT  (In  Patent  Iaw). 

See  "New  and  Useful  Improvement** 

As  applied  to  machinery  an  improvement 
is  where  a  specified  machine  already  exists, 
and  an  addition  or  alteration  is  made  to 
produce  the  same  effect  in  a  better  manner, 
or  some  new  combination  is  added  to  produce 
some  better  results.  In  such  cases  the  patent 
can  only  be  for  the  improvement  or  new  com- 
bination. Ourtiss  on  Patents,  S§  8,  22.  Ac- 
cording to  the  Century  Dictionary,  "in  patent 
law^  an  improvement  is  an  addition  to  or 
change  in  some  specific  machine  or  con- 
trivance by  which  the  same  effects  are  pro- 
duced in  a  better  manner  than  before,  or 
new  effects  are  produced."  Bouvier's  Law 
Dictionary  defines  "Improvement"  as  an  ad- 
dition of  some  useful  thing  to  a  machine, 
manufacture,  or  composition  of  matter.  Al- 
lison Bros.  Co.  V.  Allison,  23  N.  Y.  Supp.  1065, 
1069,  70  Hun,  27. 
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In  a  eentnct  by  an  inyeiitor,  gtying  a 
manufacturer  fhe  right  to  nse  certain  in- 
Yentions  and  all  ImprovementB  thereon  there- 
after made,  the  word  "Improvements"  Is  not 
to  be  technically  construed,  bnt  to  be  un- 
derstood In  Its  ordinary  sense.  Being  so 
understood,  it  Is  broadly  incloslYe.  It  com- 
prises anything  and  everything  by  which 
the  subject  to  which  it  relates  may  be  im- 
proved, and  embraces  improvements  to  main 
features  as  well  as  any  minor  details.  It 
necessarily  Imports  modification,  and  the  al- 
terations may  consist  either  in  omission  of 
parts,  or  their  readjustment,  or  in  the  sub- 
stitution of  new  parts  for  old  ones,  or  In  all 
of  these,  yet  the  thing  altered,  though  it 
may  be  greatly  changed,  is  not,  In  common 
apprehension,  regarded  as  a  different  thing, 
and  does  not,  in  common  speech,  acquire  a 
different  name.  Geiser  Mfg.  Go.  v.  Frick 
Co.  (U.  S.)  92  Fed.  189,  191. 

"Improvements,"  as  used  in  a  contract 
for  services  pertaining  to  the  manufacture 
of  shellers  and  powers,  providing  that  im- 
provements that  the  person  may  make  or 
cause  to  be  made  should  belong  to  his  em- 
ployer, cannot  be  construed  to  include  the 
invention  of  Improved  check  rowers — an  at- 
tachment to  a  machine  for  planting  corn, 
the  manufacture  of  which  had  been  taken 
up  by  the  employer  subsequent  to  the  con- 
tract-—but  only  Includes  improvements  to 
be  made  in  shellers  and  powers  without  ref- 
erence to  check  rowers.  Jollet  Mfg.  CJo.  v. 
Dice,  105  111.  e49,  660. 

EztensloKL  of  patent. 

The  word  'improvement,"  when  used  in 
an  assignment  of  an  improvement  pending 
an  application  for  a  patent,  naturally  refers 
to  the  subject-matter  of  the  expected  grant, 
and  does  not  refer  to  any  extension  of  the 
patent  which  may  be  obtained  later  by  the 
assignor.  Johnson  v.  Wilcox  &  Gibbs  Sewing 
Machine  Ck).  (U.  S.)  27  Fed.  689,  691. 

Invention. 

"Improvement"  and  "Invention"  are  not 
convertible  terms.  An  improvement  is  not 
necessarily  an  invention,  while  an  invention 
is  prima  facie  an  improvement  And  where 
the  most  favorable  construction  that  can  be 
given  to  a  patent  is  that  the  article  consti- 
tutes an  Improvement  over  prior  inventions, 
but  it  embodies  no  new  principle  or  mode  of 
operation  not  utilized  before  by  other  in- 
ventors, there  is  no  Invention.  William 
Schwarzwaelder  &  Co.  v.  City  of  Detroit  (U. 
S.)  77  Fed.  886,  891. 

"All  improvement  is  not  invention,  and 
entitled  to  protection  as  such.  Thus  to  en- 
title It,  it  must  be  the  product  of  some  ex- 
ercise of  the  inventive  faculties,  and  it  must 
involve  something  more  than  what  is  ob- 
vious to  persons  skilled  in  the  art  to  which 
4  Wds.  &  P.— 31 


It  relates.**  WiUlam  Schwarzwaelder  ft  Co. 
V.  City  of  Detroit  (U.  8.)  77  Fed.  886,  891 
(quoted  In  Pearce  v.  Mulford,  102  U.  S.  112, 
118,  26  L.  Ed.  93). 

The  term  "improvement"  is  a  technical 
one  in  patent  practice,  and  is  almost  always 
used,  in  making  out  applications,  to  desig- 
nate the  Invention  itself.  Thus,  in  a  con- 
tract for  the  sale  of  patents  and  improve- 
ments of  the  same,  the  term  "improvements" 
was  construed  to  mean  "Inventions."  Ap- 
peal of  Reese,  15  Atl.  807,  811,  122  Pa.  392, 
22  Wkly.  Notes  Oas.  501,  509. 

New  eleaient  «r  pr«N)ess. 

An  improvement,  within  the  meaning 
of  the  patent  law,  often  consists  in  the  in- 
troduction of  a  new  element  into  an  old 
machine.  Rheem  v.  Holliday,  16  Pa.  (4  Har- 
ris) 347,  852. 

"Improvement,"  as  used  in  an  assign- 
ment of  a  patent  and  improvements  on  the 
same  which  may  hereafter  be  made,  cannot 
be  deemed  to  be  equivalent  to  some  entirely 
new  process  which  is  independent  of  the 
former  invention,  and  hence  does  not  Include 
a  patent  subsequently  granted  the  assignor 
for  a  machine  to  manufacture  by  a  different 
process  the  same  goods  as  were  produced  by 
the  machine  covered  by  the  patent  assigned, 
but  which  can  be  used  without  any  of  the 
machinery  Included  in  the  earlier  patent, 
and  without  infringing  thereon.  Allison 
Bros.  Co.  V.  Allison,  38  N.  E.  956,  958,  144 
N.  Y.  21. 

An  assignment  of  all  rights  and  formu- 
las pertaining  to  or  about  the  combination  or 
article  known  as  "Stanton's  Naphtha  Soap," 
and  the  mixture  and  combination  thereof, 
and  any  and  all  parts  thereof,  including  let- 
ters patent,  including  any  and  all  improve- 
ments for  or  about  the  same,  or  pertaining 
to  the  art  of  naphtha  soap  making,  cannot 
comprehend  every  future  invention  of  every 
possible  process  for  making  naphtha  soap, 
though  different  from  and  independent  of 
the  first  formula.  McFarland  v.  Stanton 
Mfg.  Co.,  33  AU.  962,  963,  53  N.  J.  Bq.  (8 
Dick.)  649. 

New  nae. 

Where  the  claim  for  a  patent  rests  mere- 
ly upon  the  application  of  an  old  machine 
to  a  new  use  or  to  a  new  purpose,  or  upon 
the  application  of  an  old  process  to  a  new 
result,  the  patent  cannot  be  sustained,  be- 
cause the  patentee,  under  these  circumstan- 
ces, has  not  invented  or  discovered  any  new 
and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  use- 
ful improvement  on  any  art,  machine,  man- 
ufacture, or  composition  of  matter  not 
known  or  used  by  others,  for  which  alone 
a  patent  can  be  legally  granted.  Bray  v. 
Hartshorn  (U.  S.)  4  Fed.  Cas.  38,  40. 
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mP&OVEMEHT  (Of  BvUdlsi^. 

As    building;    see    ''Building    (In    Lien 
Laws)." 

Under  a  statute  providing  tbat  any  one 
furnishing  material  or  labor  for  the  Improve- 
nnent  of  any  building  shall  be  entitled  to  a 
lien,  it  is  held  that  the*  term  "improvement" 
includes  the  entire  building.  Bquitable  Life 
Ins.  Ck>.  V.  Slye»  45  Iowa,  615. 

Store  flztures* 

As  used  in  a  lease  providing  that  all  the 
improvements,  alterations,  repairs,  and  ad- 
ditions put  upon  the  premises  by  the  tenant 
shall  be  left  for  the  benefit  of  the  landlord 
at  the  expiration  of  the  term,  "improve- 
ments" ordinarily  refers  to  changes  and  ad- 
ditions made  to  the  freehold,  and  not  to 
the  mere  introduction  of  movable  chattels 
brought  in  by  the  tenant  for  his  personal 
use  and  the  convenience  of  his  trade,  and 
will  not  Include  movable  store  fixtures. 
Smusch  V.  Kohn,  49  N.  Y.  Supp.  176,  178,  22 
Misc.  Rep.  344. 

Within  a  lease  in  which  the  lessee  agreed 
to  leave  the  building,  with  all  the  improve- 
ments that  should  be  erected,  in  good  repair 
and  condition,  a  plate-glass  shop  front* 
which  had  been  erected  by  the  lessee  in  or- 
der to  make  the  shop  more  convenient  for 
his  trade,  was  an  improvement,  within  the 
true  meaning  of  the  covenant  Haslett  v. 
Burt,  18  G.  B.  898,  902. 

"Improvements."  as  used  in  a  lease 
which  provides  that  all  improvements  of  the 
building  shall  belong  to  the  landlord  at  the 
expiration  of  the  term,  may  be  said  to  "com- 
prehend everything  that  tends  to  add  to  the 
value  or  convenience  of  a  building  or  a 
place  of  business,  whether  it  be  a  store, 
manufacturing  establishment,  warehouse,  or 
farming  premises.  It  certainly  includes  re- 
pairs of  every  description.  It  necessarily  in- 
cludes more  than  the  term  'fixtures.'  "  Par- 
ker V.  Wulstein,  21  Atl.  623,  48  N.  J.  Eq.  (3 
Dick.)  94. 

IMPBOVEMENT  (Of  Iiaad). 

"Improvements,"  as  used  in  a  contract 
whereby  a  party  went  into  possession  of 
premises  under  a  contract  to  purchase  the 
improvements  of  the  owner,  and  his  title  to 
the  premises,  as  soon  as  it  should  be  settled, 
means  work  and  labor  of  the  owner  which 
enhanced  the  value  of  the  premises.  Spen- 
cer V.  Tobey  (N.  Y.)  22  Barb.  260,  269. 

In  construing  CJode  Civ.  Proc.  §  325,  pro- 
viding that  land  claimed  by  adverse  posses- 
sion may  be  occupied  and  possessed  by  the 
usual  cultivation  and  improvement,  it  was 
held  not  error  to  refuse  an  instruction  that 
"improvement"  meant  advantageous  im- 
provement, or  to  enhance  in  value,  or  to  oc- 
cupy for  a  beneficial  purpose.     The  court 


said  that  a  portl<Mi  of  the  InstmctloB  tbat 
"Improvement"  did  not  necessarily  mean 
buildings  or  structures  thereon  might  prop- 
erly have  been  given,  but  that  the  mere  ben- 
eficial user  of  the  land  for  hunting,  fishing, 
or  bathing  would  probably  have  come  witbin 
the  signification  of  the  language  used  in  tbe 
requested  instruction,  yet  certainly  those 
things  are  not  meant  by  the  words  "usually 
Improved."  Allen  v.  McKay,  52  Pac.  828, 
830,  120  Gal.  832. 

Gantt*s  Dig.  S  3905,  provides  that  it  shall 
be  the  duty  of  every  person  who  has  obtain- 
ed a  donation  of  a  tract  of  improved  land 
to  pay  the  owner  of  such  improvements 
double  the  value  thereof  within  a  certain 
time,  and,  should  any  such  Improvement  not 
be  paid  for,  the  donee  shall  forfeit  all  rights 
to  land,  etc  Held,  that  the  word  "improve- 
ment," as  used  in  the  statute,  as  well  as  in 
all  the  laws  pertaining  to  the  Arkansas  land 
system,  does  not  mean  a  general  enhance- 
ment of  the  value  of  the  tract  from  the  oc- 
cupant's operations.  It  has  a  more  limited 
meaning,  which  has  In  view  the  population 
of  our  forests  and  the  increase  of  agricul- 
tural products.  All  works  which  are  direct- 
ed to  the  creation  of  homes  for  families,  or 
which  are  substantia]  steps  towards  bring- 
ing lands  into  cultivation,  have,  in  their  re- 
sults, the  special  character  of  improvements. 
The  test  is,  are  they  real,  and  made  bona 
fide,  in  accordance  with  the  policy  of  the  law, 
or  are  they  only  colorable,  and  made  for  the 
purpose  of  fraud  or  speculation?  The 
amount  of  their  value,  if  any  at  all.  Is  im- 
material. Simpson  V.  Robinson,  87  Ark.  182» 
137. 

"Bsecriche,  in  his  Dictionary,  divides  im- 
provements into  three  classes  —  necessary, 
beneficial,  and  voluntary.  Necessary  are 
those  made  to  prevent  the  loss  or  deteriora- 
tion of  the  property,  as  repairs  on  an  edifice 
threatened  with  ruin,  or  an  embankment  to 
secure  lands  from  overflow.  Beneficial  are 
such  as,  though  they  are  not  devised  to  pre- 
serve the  property,  yet  enhance  its  value  or 
rent,  as  the  planting  of  trees,  vineyards;  the 
construction  of  wine  presses,  granaries,  sta- 
bles, etc.  The  voluntary  are  those  which 
serve  merely  for  ornament,  as  paintings, 
flower  beds,  etc"  Saunders  v.  Wilson,  19 
Tex.  194^  197. 

The  term-  "Improvement"  as  used  In  the 
title  relating  to  revenue,  includes  all  build- 
ings, structures,  fixtures,  fences,  and  im- 
provements erected  upon  or  affixed  to  the 
land,  whether  title  has  been  acquhred  to  such 
land  or  not  Pol.  Code  Mont  1895,  S  8680, 
subd.  3;  Gomp.  Laws  N.  M.  1897,  §  4019; 
Mills'  Ann.  St  Colo.  1891,  S  8782,  cL  2;  Rev. 
St  Utah  1898,  I  2505. 

For  the  purpose  of  assessment,  every- 
thing attached  to  the  soil  shall  be  known  as 
"improvements."    Ky.  Bt  1903,  f  2984. 
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Tbe  term  "improTements,*'  as  lued  in 
the  title  relating  to  reyenne.  Includes  (1) 
all  bnildings,  structures,  fixtures,  fences,  and 
improTements  erected  upon  or  afiOxed  to  the 
land;  (2)  all  fruit,  nut-bearing,  or  orna- 
mental trees  or  vines,  not  of  natural  growth. 
Pol.  Code  Idaho  1901,  §  1813,  subd.  3. 

The  term  ••improvements,"  as  used  in 
the  revenue  act.  Includes  (1)  all  buildings, 
structures,  fixtures,  fences,  and  improve- 
ments erected  upon  or  affixed  to  the  land, 
except  telephone  and  telegraph  lines;  <2)  all 
fmlt,  nut-bearing,  or  ornamental  trees  and 
vines,  not  of  natural  growth,  excepting  fruit 
and  nut-bearing  trees  under  four  years  of 
age,  and  grapevines  under  three  years  of 
age.     Pol.  Code  Oal.  1903,  S  8617,  subd.  8, 

Alfalfft  is  not  an  improvement,  within 
Pol.  Code,  I  8617,  providing  that  the  term 
•improvements"  Includes  fruit  and  nut-bear- 
ing or  ornamental  trees  and  vines,  not  of  nat- 
ural growth,  except  fruit  and  nut-bearing 
trees  under  four  years  of  age,  and  grape- 
vines under  three  years.  Miller  v.  Kern 
County,  70  Pac.  549,  658,  187  Cal.  516. 

Bnildlns* 

The  term  •Improvements,"  wlthlo  a  stat- 
ute giving  a  lien  for  lumber  furnished  for 
Improvements  on  land,  includes  building  an 
office,  and  putting  in  floors  and  ceilings 
therefor,  in  a  building  constructed,  and  put- 
ting in  stairs  and  elevators,  and  erecting  a 
shed  behind  the  building.  National  life  Ina 
Co.  T.  Ayres,  82  N.  W.  607,  608,  111  Iowa, 
200. 

A  greenhouse  is  an  erection  and  im- 
provement, within  a  lease  requiring  tbe  les- 
see to  yield  up  *'all  erections  and  improve- 
ments" made  or  set  up  during  the  term. 
West  V.  Blakeway,  2  Man.  &  G.  729,  •757. 

"Improvement,"  as  used  in  Code,  $  3019, 
giving  a  lien  for  labor  or  materials  furnish* 
ed  on  any  building  or  improvement  on  land, 
is  not  necessarily  synonymous  with  •'build- 
ing." An  improvement  may  be  an  independ- 
ent structure  or  addition,  and  it  may  be  an 
addition  to,  or  mere  betterment  of,  a  build- 
ing or  improvement  already  made.  Wlmber- 
ley  V.  Mayberry,  10  South.  157,  158,  94  Ala. 
240,  14  L.  R.  A.  805. 

In  Code,  §  2723,  giving  any  person  do- 
ing work  or  furnishing  materials  for  any 
building  or  improvement  upon  land  a  lien, 
etc.,  ••improvement"  is  not  restricted  in  its 
meaning  to  buildings  only,  but  the  scope  of 
the  term  is  In  a  great  measure  left  for  de- 
termination in  particular  cases  as  they  may 
arise;  and,  since  a  well  may  greatly  enhance 
the  permanent  value  ot  the  land,  it  Is  held 
to  be  an  improvement,  within  the  meaning 
of  the  statute.    Bates  v.  Harte,  26  South. 


99,  124  Ala.  427,  82  Am.  St  Bep.  186 
(citing  Hoppes  v.  Bale,  105  Iowa,  648;  75 
N.  W.  495). 

The  term  •Improvements,"  in  statutes 
giving  a  mechanic's  lien  on  all  improvements, 
engines,  pumps,  etc.,  about,  in,  or  in  any  way 
connected  with  or  appurtenant  to,  oil  or 
other  refineries,  and  to  all  tanks  for  the  stor- 
age of  petroleum,  coal,  or  carbon  oil,  or  the 
products  thereof,  whether  said  tanks  be  con- 
nected with  the  refinery  or  otherwise,  does 
not  include  an  ordinary  dwelling  house, 
though  it  is  large  enough,  under  ordinary 
circumstances,  to  include  such  a  house,  as 
it  la  manifest  from  the  connection  of  the 
word  with  the  words,  ••engines,  pumps,"  etc., 
that  the  word  was  not  Intended  to  authorize 
the  creation  of  liens  upon  ordinary  houses 
or  dwellings  of  tenants,  independently  of  the 
works  indicated  by  the  other  expressions 
used  in  connection  with  the  word  ••Improve- 
ments." These  words  have  clear  reference 
to  the  works  ••erected  on  collieiy  leases." 
Appeal  of  Schenley,  70  Pa.  (20  P.  F.  Smith) 
98,  102;  Schmidt  &  Co.  v.  Armstrong,  72  Pa. 
(22  P.  F.  Smith)  355,  358. 

A  building  for  business  purposes  erect- 
ed by  a  tenant  of  a  leased  estate  upon  the 
leased  land  Is  an  improvement,  within  the 
meaning  of  Act  Pa.  Feb.  17,  1858,  which 
extends  the  mechanic's  lien  law  to  the  in- 
terest of  tenants  of  leased  estates  for  all 
improvements  erected  on  leased  lands. 
George  Carroll  &  Bro.  Co.  v.  Young  (U.  S.) 
119  Fed.  576,  577,  56  C.  C.  A.  380  (citing 
Thomas  v.  Smith,  42  Pa.  [6  Wright]  68,  73; 
Mountain  City  Ass'n  v.  Keams,  103  Pa.  403). 

Olearing,  f  eaoes»  ete. 

••Improvements,"  as  used  in  a  viewer's 
report  stating  that  a  draft  was  attached, 
showing  the  course  and  distance  of  the  road, 
and  noticing  briefly  the  improvements  over 
which  it  passes,  cannot  be  construed  to  in- 
clude the  boundary  lines  between  landown- 
ers. Mere  boundary  Unes  are  not  improve- 
ments, but  fences  erected  upon  them,  and 
buildings,  clearings,  etc.,  upon  the  lands  in- 
closed by  them,  are.  In  re  Leet  Tp*  Hoad, 
28  Atl.  238,  239.  159  Pa.  72. 

••The  term  Improvementf  is  a  compre- 
hensive term  and  means  any  melioration 
whereby  land  is  converted  from  its  natural 
estate  to  a  state  and  condition  for  the  use 
and  enjoyment  of  man.  It  may  consist  in 
clearing,  fencing,  and  building,  or  other  ways 
of  converting  soil  to  the  use  of  man  by  en- 
riching its  condition."  The  improvements, 
as  so  defined,  are  understood  by  the  statute 
of  November  21,  1831,  providing  that  it  shall 
be  unlawful  for  any  person,  within  12 
months  after  the  passage  of  the  act,  to  enter 
any  quarter  section,  etc.,  in  a  certain  dis- 
trict, which  has  been  made  by  any  actual 
settler  in  the  land  district,  etc.  Johnson  v. 
Gresham,  85  Ky.  (5  Dana)  542,  547. 
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•TinppovementB,*'  as  used  In  Act  Cong. 
Feb.  19,  1875,  giving  the  holder  of  certain 
Indian  leases  the  right  of  renewal  thereof 
in  case  he  is  the  owner  of  improvements 
erected  on  the  land  leased,  as  it  fails  to  des- 
ignate the  nature  of  the  improvement,  means 
Improvements  of  any  description;  and  hence 
the  act  is  satisfied  by  the  construction  of  a 
log  and  brush  or  stump  fence  partly  around 
the  premises^  though  the  materials  therefor 
are  taken  from  the  land  itself.  Wait  v.  Jame- 
son (N.  Y.)  15  Abb.  N.  G.  882,  386. 

"Improve,"  as  used  In  Gen.  St  1878,  c 
18,  §  3,  providing  that  occupants  of  lands 
shall  maintain  partition  fences  in  equal 
shares  so  long  as  they  continue  to  improve 
the  land,  is  not  used  in  the  sense  of  "culti- 
vate." It  would  include  the  fencing  of  the 
land.  The  word,  as  defined  by  Webster, 
means  "to  use  or  employ  to  good  purpose; 
to  make  productive;  to  turn  to  profitable 
account;  to  use  for  advantage;  to  use;  to 
occupy;  to  cultivate."  Boenig  v.  Homberg, 
24  Minn.  807,  810. 

Code  1873,  S  2130,  secures  a  lien  to  per- 
sons who  labor  upon  any  building,  erection, 
or  other  improvement  upon  land.  It  was 
held  that  breaking  prairie  sod,  while  it  was 
an  improvement  of  the  land,  could  not  in  any 
just  sense  be  denominated  an  improvement 
upon  the  land.  Brown  v.  Wyman,  9  N.  W. 
344,  845,  56  Iowa,  452,  41  Am.  Rep.  117. 

"Improvements,"  as  used  in  Elmer's  Dig. 
p.  472,  §  5,  relating  to  roads,  and  providing 
that  the  surveyors  shall  cause  the  road  to  be 
marked  at  proper  distances,  and  make  re- 
turn thereof,  with  a  map  or  draft  of  the 
same,  with  the  courses  and  distances,  and 
references  to  the  most  remarkable  places, 
and  the  improvements  through  which  it  may 
pass,  means  inclosures  or  inclosed  ^fields — 
lands  fenced  in,  as  distinguished  from  waste 
or  common  lands — and  does  not  mean  dwell- 
ing houses  or  bams.  State  v.  Hopping,  18 
N.  J.  Law  (8  Har.)  428,  424. 

Ooal  mine* 

"Improvement,"  as  used  In  Code  Ala. 
1886,  §  3018,  giving  a  lien  to  every  mechanic 
or  other  person  doing  work  or  furnishing 
material,  fixtures,  or  machinery  for  any 
building  or  improvement  on  land,  includes  a 
coal  mine.  Central  Trust  Co.  v.  Sheffield  A 
B.  Coal,  Iron  &  Ry.  Oa  (U.  S.)  42  Fed«  106, 
9  L.  R.  A.  67. 

EmbaakBients  alons  ea&al. 

Embankments  constructed  along  the 
margin  of  a  canal  to  confine  the  water  in 
the  channel  are  not  improvements,  within 
the  definition  of  Pol.  Code,  9  8617,  subd.  4, 
defining  "improvements"  as  a  building, 
structure,  fence  or  fixture,  and  improvements 
erected  and  affixed  to  the  land,  except  tele- 
phones and  telegraphs.    Kern  Valley  Water 


Co.  T.  Kern  County,  70  Pac.  476,  477,    137 
Cal.  511. 

As  entire  ereotton. 

In  the  lien  law,  authorfeing  a  Hen  fcnr 
work  done  and  material  furnished  for  a 
building,  erection,  or  other  improvement, 
which  lien  shall  attach  to  the  improvement 
in  preference  to  any  prior  lien  or  incum- 
brance, "improvement"  is  limited  to  tbose 
cases  where  it  is  descriptive  of  an  entire 
building  or  independent  erection,  and  not  to 
those  cases  where  additions  may  be  made  to 
a  structure  already  on  the  ground,  which  it 
would  be  Inequitable  to  permit  the  lienor  to 
remove.  Getchell  v.  Allen,  84  Iowa,  559, 
561;  Church  v.  Smithea,  35  Pac  267,  268.  4 
Colo.  App.  175. 

"Improvements,"  as  used  in  Revision 
1860,  providing  that  a  mechanic's  lien  is 
made  to  attach  from  the  commencement  of 
a  building,  erection,  or  other  improvement, 
comprehends  the  entire  erection,  and  is  not 
limited  to  the  constituent  parts  thereof. 
Neilson  v.  Iowa  Eastern  By.  Co.,  44  Iowa, 
71,  75. 

Enclne  and  iiiaelitnerj. 

Within  the  meaning  of  Bev.  Code,  c.  872, 
which  requires  that  a  tax  on  land  be  made 
according  to  its  value,  including  the  improve- 
ments thereon,  the  term  "improvements  on 
land"  includes  machinery  in  a  mill  used  for 
the  spinning  of  cotton,  where  the  same  is 
connected  with  the  water  wheel  which  pro- 
vides the  power  for  running  said  machinery. 
The  phrase  as  used  in  the  act  above  quoted 
and  like  acts  would  include  all  buildings  and 
erections  which  add  to  the  value  of  the  estate, 
and  which  would  pass  as  a  part  of  it  mider 
a  sale  and  conveyance.  Bx  parte  Make- 
peace, 81  N.  C.  91,  98. 

The  word  "improvement,"  in  Bev.  St 
1879,  $§  3172,  3175,  giving  a  mechanic's  lien 
on  a  building  or  improvement,  is  synonymous 
with  the  term  "building,"  and  does  not  ex- 
tend to  engines,  boilers,  and  machinery  erect- 
ed by  a  tenant  upon  leased  premises,  with 
power  of  removal,  unless  the  same  are  used 
in  the  construction  of  the  building  or  im- 
provement, or  are  afterwards  connected 
therewith,  and  become  a  part  of  the  building 
itself,  for  some  permanent  object  Bichard- 
son  T.  Koch,  81  Mo.  264,  270. 

Gen.  St  1866,  c  195,  gives  a  mechanic's 
lien  for  materials,  etc.,  for  any  building  or 
other  improvement  erected  or  materials  fur- 
nished on  the  building,  improvement  and  the 
land,  if  the  work  is  done  for  the  proprietor. 
Held,  that  the  term  "improvement"  should 
be  construed  as  synonymous  with  "building,** 
and  does  not  include  an  engine  and  boilerti 
erected  by  a  tenant  on  leased  premises, 
with  power  of  removaL  Collins  t.  Mott,  45 
Mo.  100,  102. 
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'amproyements,"  irlfbiii  the  meaning  of 
the  constitutional  proYiaion  excepting  dehta 
tor  the  erection  of  Improrementa  on  home- 
ateadB  from  the  operation  of  the  i»OTision 
that  bomesteada  ahall  be  exempt  from  the 
owner's  debts,  does  not  include  a  portable 
engine  placed  on  the  land  for  purposes  con- 
nected with  the  planting  business  of  the  own- 
er. Greenwood  &  Sob  f .  Maddox  &  Toms,  27 
Ark.  648,  661. 

Gen.  St  18^,  S  2001,  which  provides  that 
the  homestead  exemption  shall  not  extend  to 
an  obligation  for  the  erection  of  Improve- 
ments on  the  homestead,  would  include  a 
waterwheel  and  other  mill  fixtures  attached 
to  the  homestead.  All  v.  Goodson,  11  S.  B. 
703,  704.  33  a  0.  229. 

As  earrying  estate  In  fee* 

In  a  will  giving  testator's  wife  the  nse 
and  improvement  of  one-third  of  all  his 
real  estate,  '^improvement*'  should  be  con- 
strued in  its  more  general  and  popular  ac- 
ceptation, and  refers  to  a  temporary  occu- 
pancy of  the  land,  rather  than  to  an  estate  in 
it  coupled  with  the  power  of  alienation.  This 
word  is  not  ordinarily  selected  to  convey  a 
permanent  interest  in  land,  nor  is  such  its 
natural  Import  or  meaning.  Fay  v.  Fay,  66 
Mass.  (1  Gush.)  93,  104. 

Under  a  will  by  which  testator  devised 
*^  my  wife  one-third  part  of  all  my  effects, 
the  improvements  excepted.  Also  I  give  to 
my  son  James  the  improvement  whereon  I 
now  live" — ^the  son  took  an  estate  in  fee. 
Anonymous  (Pa.)  8  Dall.  477,  1  L.  Ed.  687. 

The  use  of  the  word  "Improvement"  in  a 
will  devising  the  Improvement  of  testator's 
farm  to  a  certain  beneficiary  has  a  consider- 
able tendency  to  show  that  a  fee  simple  was 
not  Intended  to  be  given;  and,  when  such 
devise  is  followed  by  a  clause  directing  the 
said  premises  to  be  equally  divided  between 
all  the  legal  heirs  of  the  beneficiary  at  her 
decease,  the  will  can  only  be  construed  to 
pass  a  life  estate  to  the  first  beneficiary. 
Bowers  v.  Porter,  21  Mass.  (4  Pick.)  198,  202. 

The  words  "Improvements  and  income" 
when  used  in  a  devise  conveying  the  improve- 
ments and  the  Income  of  a  testator's  dwell- 
ing house  generally  operate  to  convey  the 
land,  but  their  meaning  may  be  modified  by 
the  context,  and,  a  devise  of  the  improve- 
ments and  Income  of  testator's  dwelling 
house  to  hi^  wife  "so  long  as  she  keeps  my 
name,"  could  not  be  construed  to  carry  more 
than  a  life  estate.  Long  v.  Paul,  17  Atl. 
988,  991,  127  Pa.  466,  14  Am.  St.  Rep.  862. 

A  devise  of  *the  improvement,  use,  and 
benefits"  of  all  testator's  real  estate  passes 
the  estate  itself,  and  would  carry  a  fee  if  it 
were  not  succeeded  by  the  words  "during  his 
natural  life."  Gleason  v.  Fayerweather,  70 
Mass.  (4  Gray)  348,  351. 


As  flztiures. 

The  phrase  "all  the  improvements  there- 
on," when  used  in  conveyances  of  land,  is  in 
common  use  In  our  western  country  to  denote 
whatever  has  the  character  of  a  physical  fix- 
ture at  the  time,  and  Is  generally  comprehend- 
ed in  the  words  "appurtenances,  heredita- 
ments," etc.  Bemis  v.  First  Nat  Bank,  40 
S.  W.  127,  128,  63  Ark.  626. 

'Improvements,"  as  used  in  a  lease  pro- 
viding that  on  the  last  day  of  the  term  the 
lessee  will  surrender  the  demised  premises, 
and  all  the  Improvements  that  may  have 
been  placed  thereon  by  the'  lessee,  embraces 
every  addition,  alteration,  erection,  or  annex- 
ation made  by  the  lessee  during  the  demised 
term  to  render  the  premises  more  valuable 
and  profitable  or  useful  and  convenient  to 
them.  It  is  a  more  comprehensive  word  than 
"fixtures,"  but  necessarily  includes  it  and 
such  additions  as  the  law  may  not  regard 
as  fixtures.  French  v.  Mayor  of  New  York 
(N.  Y.)  16  How.  Pra^.  220,  222. 

A  lease  containing  a  covenant  that  im- 
provements made  upon  the  premises  the  les- 
see should  leave  undisturbed,  for  the  benefit 
of  the  premises,  without  charge,  means  im- 
provements on  the  realty  itself.  The  word 
itself  conveys  this  meaning.  In  order  that 
there  might  be  an  Improvement,  there  must 
previously  have  been  something  to  be  im- 
proved. The  improvement  consists  in  the 
amelioration  or  bettering  of  the  premises. 
The  improvements,  to  be  within  the  provision 
of  the  lease,  must,  when  made^  savor  of  the 
realty.  To  become  such  an  Improvement,  tbe 
personalty  used  must  be  converted  into  real- 
ty; and,  to  be  so  converted,  it  must  have  been 
actually  annexed  to  the  realty,  with  an  Inten- 
tion to  make  it  a  part  of  the  demised  prem- 
ises. Ames  V.  Trenton  Brewing  Co.,  88  Atl. 
868,  861,  56  N.  J.  Eq.  309. 

The  term  "Improvements,"  within  the 
meaning  of  special  act  St  Louis  county, 
1867  A.,  p.  668,  giving  a  lien  to  mechanics  on 
Improvements,  does  not  Include  such  Im- 
provements as  a  lessee  will  be  permitted  to 
remove  at  the  end  of  his  term.  Koenlg  v. 
Mueller,  39  Mo.  166,  168. 

Grading  eity  lot. 

"Improvements,"  as  used  in  Gode  1873,  § 
469,  providing  that  a  dty  changing  the  es- 
tablished grade  of  a  street  shall  be  liable  for 
injuries  done  to  any  person  who  shall  have 
built  or  made  any  Improvements  on  such 
street,  will  be  construed  to  include  a  grading 
and  filling  in  of  a  dty  lot  preparatory  to 
building  thereon.  French  v.  Gity  of  New 
York  (N.  Y.)  16  How.  Prac.  220;  Chase  v. 
Gity  of  Sioux  City,  K3  N.  W.  333,  834,  86 
Iowa,  603. 

loehoiue* 

"Improvements,"  as  used  in  Act  Feb. 
17, 1858,  authorizing  a  mechanic's  lien  on  cer- 
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tmin  buildings  and  improvements,  does  not 
include  a  temporary  and  insignlflcant  addi- 
tion, bat  only  such  permanent  and  substan- 
tial erections  as  essentially  augment  the  in- 
terest which  the  tenant  has  in  the  land;  and 
hence  an  icehouse,  which  constituted  an  in- 
dependent and  separate  structure  for  pur- 
poses of  commerce,  must  be  considered  an 
improvement,  within  the  meaning  of  the  stat- 
ute. Thomas  ▼.  Smith,  42  Pa.  (6  Wright) 
68,73. 

As  labor  perfornied* 

"Improvement,"  as  used  in  Oode  Civ. 
Proc.  S  1187,  requiring  every  person,  save 
the  original  contractor,  to  file  his  claim  for 
a  lien  within  30  days  after  the  completion 
of  any  building,  improvement,  or  structure, 
is  used  as  equivalent  to  the  object  on  which 
the  labor  has  been  performed,  and  will  not 
be  held  to  be  equivalent  to  the  labor  itself, 
or  to  that  particular  class  of  labor  for  which 
the  claimant  was  employed,  so  that  where  a 
lien  was  filed  before  the  completion  of  the 
building  or  improvement,  and  within  30  days 
after  the  completion  of  the  particular  labor, 
it  was  prematurely  filed.  Davis  v.  MacDon- 
ough,  42  Pac.  450,  451,  109  Cal.  547. 

Oman&ental  v»se  and  stepping  ■tone. 

Improvements  covered  by  a  mortgage  on 
land,  with  all  the  buildings  and  improve- 
ments thereon,  did  not  include  heavy  orna- 
mental vases  standing  in  the  garden  of  the 
house  on  the  premises,  but  not  in  any  way 
fastened  to  the  soil,  or  a  stepping  stone  on 
the  sidewalk  in  front  of  said  premises.  Pfiug- 
er  V.  Carmichael,  66  N.  Y.  Supp.  417,  418,  64 
App.  Div.  153. 

As  penaaaent  siraotares. 

The  term  "improvement"  in  the  phrase 
"house  or  improvement''  in  the  lien  law,  im- 
plies any  permanent  structure  not  under  the 
designation  of  the  word  "house."  Fagan  & 
Osgood  V.  Boyle  Ice  Mach.  Co.,  65  Tex.  324^ 
332. 

"Improvement,"  as  used  in  a  covenant  in 
a  deed  as  to  building  restrictions,  does  not 
refer  to  the  erection  of  mere  temporary  struc- 
tures, intending  only  to  answer  the  purpose 
of  present  use,  however  long  that  use  may 
continue,  but  evidently  contemplates  the  im- 
provement of  the  ground  by  the  erection  of 
permanent  buildings.  That  is  the  popular 
and  ordinary  sense  of  the  word  "improve- 
ment" Appeal  of  St  Andrews  Church,  67 
Pa.  (17  P.  F.  Smith)  512,  519. 

Act  Feb.  17,  1857,  giving  liens  on  im- 
provements put  up  by  a  lessee  on  land  of  an- 
other, cannot  be  applied  to  temporary  and  in- 
significant additions,  but  only  to  such  per- 
manent and  substantial  erections  as  do  essen- 
tially '  augment  the  interest  which  the  ten- 
ant has  in  the  lands.  Orth  v.  West  View  Oil 
Co.,  28  Aa  180,  181,  159  Pa.  388. 


Sallroad* 

By  Laws  1897,  p.  231,  c.  89,  §  6,  tbe  word 

"improvement,"  when  referring  to  tide  or 
shore  lands  and  harbor  areas,  is  declared  to 
mean  all  fills  or  made  ground  of  a  permanent 
character,  and  all  structures  erected  or  com- 
menced on  said  lands,  or  actually  in  use  for 
purposes  of  trade,  business,  or  commerce,  pri- 
or to  a  certain  date;  and  under  this  statute 
it  is  held  that  a  railroad  built  on  public  tide 
lands  of  the  state  is  not  an  Improvement  tor 
which  the  owner  has  the  right  to  demand  an 
appraisement  on  the  sale  of  the  land  by  the 
state  to  another.  "It  is  evident,"  says  the 
court,  "that  the  statute  contemplates  by  the 
word  'improvement'  a  structure  which  will 
add  value  to  the  land,  and  which  will  be  of 
use  and  benefit  to  the  purchaser,  as  owner 
of  the  land.  The  things  enumerated  as  con- 
stituting improvements  are  all  of  this  char- 
acter, but  a  line  of  railroad  track  extending 
across  the  land  cannot  be  of  use  as  an  Im- 
provement, or  tend  in  any  way  to  enhance  Its 
value."  Lake  Whatcom  Logging  Co.  v.  Call- 
vert,  73  Pac.  1128, 1130,  33  Wash.  126. 

The  term  "improvement,"  in  a  mechan- 
ic's lien  law,  giving  a  mechanic's  lien  on 
improvements  or  fixtures  erected  by  tenants, 
etc.,  does  not  include  a  railroad  constructed 
by^  a  lessee  for  mining  coal  in  the  slope  of  a 
mine,  as  such  railroad  is  necessarily  tempo- 
rary, and  the  act  only  applies  to  such  p^ma- 
nent  and  substantial  erections  as  do  essen- 
tially augment  the  interest  which  the  tenant 
has  in  the  land.  Appeal  of  Esterley,  54  Pa. 
(4  P.  F.  Smith)  192,  195. 

Beliaildlag. 

Gen.  St  c.  38,  art  18,  §  16,  providing 
that  the  exemption  of  a  homestead  in  favor 
of  housekeepers  shall  not  apply  to  sales 
under  execution,  attachment,  or  Judgment  at 
the  suit  of  creditors,  if  the  debt  or  liability 
existed  prior  to  the  purchase  of  the  lands  or 
of  the  erection  of  improvements  thereon,  and 
that  the  policy  of  the  statute  was  not  to  al- 
low the  debtor  to  withdraw  his  money  or 
means  from  the  creditor  by  erecting  improve- 
ments thereon,  should  be  construed  to  include 
a  building  built  on  the  homestead  in  part  out 
of  material  from  an  old  residence  which  the 
owner  had  torn  down.  "The  fact  that  the  old 
building  was  torn  down,  and  some  of  the  ma- 
terial worked  into  the  new  building.  Is  in  no 
sense  an  ordinary  repair  of  the  residence^  but 
is  the  erection  of  an  improvement"  Butler 
V.  Davis  (Ky.)  23  S.  W.  220. 

Bepalrs. 

A  mechanic's  claim  for  work  and  materia 
als  furnished  in  the  erection,  construction, 
••improvement,"  and  fitting  up  of  certain 
buildings  is  not  a  sufficient  statement  of  the 
making  of  repairs  thereon.  The  word  "Im- 
provement" cannot  properly  be  used  to  sig- 
nify any  particular  thing  for  which  a  lien 


IMPROVEMBNT 


3459 


IMPROVEMENT 


may  be  filed.  It  points  to  no  spedflc  thing, 
except  with  the  context;  and  where  other 
words  show  that  the  claim  Is  for  erection 
or  for  repairs  that  will  relate  to  them.  Not 
only  such  of  those  things  for  which  a  lien 
has  been  given  may  properly  be  called  an 
Improvement  but  so  may  everythingr  else 
which  adds  to  the  beauty  and  usefulness  of 
tbe  premises.  Appeal  of  Wetmore,  91  Pa. 
276,279. 

Repairs  by  the  tenant  of  premises  in 
which  dower  is  claimed  for  the  purpose  of 
keeping  the  house  in  a  tenantable  condition 
are  not  improvements,  properly  so  called, 
upon  the  premises,  to  the  expenses  of  which 
the  demandant,  before  the  assignment  of  her 
dower,  is  under  no  obligation  to  contribute. 
Walsh  V.  Wilson,  131  Mass.  535,  536. 

Settlement  diitliiKaisbed. 

"In  our  acts  of  Assembly  and  in  common 
parlance  there  is  a  difference  between  an 
improvement  and  a  settlement  An  improve- 
ment may  be  made  by  clearing  land  and  cul- 
tivating it  without  residing  on  it  A  settle- 
ment requires  an  actual  residence.**  Blxler 
V.  Baker  (Pa.)  4  Bin.  213,  217. 

Sidewalk. 

"Improvements,"  as  used  in  a  statute 
giving  a  lien  for  material  used  in  making  im- 
provements on  land,  should  be  construed  to 
include  stone  purchased  and  placed  partly  on 
the  lot  and  partly  on  the  street  adjoining  it 
in  the  construction  of  a  sidewalk.  Dugan 
Cut  Stone  Co.  v.  Gray,  21  B.  W.  864,  855,  114 
Mo.  497,  35  Am.  St  Rep.  767. 

Well. 

The  term  "improvement"  within  the 
meaning  of  a  statue  giving  a  mechanic's  lien 
for  labor  or  material  for  any  building,  erec- 
tion, or  other  improvement  upon  land,  in- 
cludes a  well.  It  is  true  that  the  well  drilled 
into  land  is  not  an  improvement  on  land 
in  precisely  the  same  sense  as  a  building  is, 
but  that  might  be  said  of  excavations  for 
foundation  walls  and  cellars.  Hoppes  v. 
Bale,  75  N.  W.  495,  496,  105  Iowa,  64& 

"Improvement**  as  used  in  Mansf.  Dig. 
§  4402,  providing  for  a  lien  for  labor  or  ma- 
terials furnished  for  any  building,  erection, 
or  other  improvement  cannot  be  construed  to 
include  a  well.  Guise  v.  Oliver,  11  S.  W.  515, 
61  Ark.  356. 

"Improvements,"  as  used  in  Act  Feb.  17, 
1858,  giving  mechanics  and  materialmen  a 
lien  on  all  improvements  put  up  by  a  lessee 
on  land  of  another,  cannot  be  applied  to 
temporary  and  insignificant  additions,  but 
only  to  such  permanent  and  substantial  erec- 
tions as  do  essentially  augment  the  interest 
which  the  tenant  has  in  the  lands.  Casing 
and  tubing  and  sand  lines  used  in  drilling 
oil  wells  are  not  improvements,  within  the 


meaning  of  the  statute,  for  no  character  of 
permanency  can  be  attributed  to  them.  Orth 
V.  West  View  Oil  Co.,  28  Ati.  180,  181,  159 
Pa.  388. 

WlAdmllL 

A  windmill  erected  upon  land  la  within 
the  meaning  of  Comp.  Laws^  par.  4447  (Code, 
S  630),  giving  a  mechanic's  lien  for  the  erec- 
tion of  improvements,  etc  Phelps  &  Blge- 
low  Windmill  Co.  v.  Baker,  30  Pac.  472,  473, 
49  Kan.  434. 


IMPBOVEMEirT  (Of  Mnniolpality). 

"Improvement"  as  used  in  a  dty  char- 
ter declaring  that  all  the  contracts  for  doing 
work  or  furnishing  material  for  any  improve- 
ment shall  be  given  to  the  lowest  bidder, 
means  work  done  under  contracts  relating 
to  the  dty  streets,  etc.,  and  has  no  applica- 
tion to  contracts  for  the  purchase  of  sup- 
plies for  city  departments.  City  of  Trenton 
V.  Shaw,  10  Atl.  273,  274,  4&  N.  J.  Law  (20 
Vroom)  638. 

Under  a  city  charter  authorizing  the  dty 
to  purchase  property  required  for  the  "use, 
convenience,  and  improvement"  of  the  city* 
collateral  advantages  inddentally  resulting 
in  the  promotion  of  the  dtys  commercial  or 
business  prosperity  will  not  be  sufilcient  It 
is  not  contemplated  or  permitted  that  such 
property  shall  be  acquired  in  aid  df  any  pub- 
lic enterprise  not  of  a  public  character,  how- 
ever laudable  may  be  its  purpose,  or  however 
useful  may  be  its  encouragement  A  city 
cannot  purchase  land  as  a  place  for  holding 
an  annual  fair.  City  of  Bufaula  v.  McNab,  67 
Ala.  588,  591,  42  Am.  Rep.  118. 

"Improvements,"  as  used  in  Act  Feb.  17, 
1868,  relating  to  mechanics'  liens  in  certain 
counties  for  improvements,  should  be  con- 
strued to  include  a  building  erected  for  a  mar- 
ket house  on  the  first  floor,  and  a  hall  or  au- 
dience room  on  the  second.  Mountain  City 
Ass'n  V.  Keams,  103  Pa.  403,  407. 


IMPBOVEMEirT  (Of  NavisaUe  Water). 

"Improvements,"  as  used  in  Acts  1862,  $ 
38,  providing  that  "the  proprietor  of  land 
bounding  on  any  of  the  navigable  waters  of 
this  state  is  hereafter  declared  to  be  entitled 
to  the  exclusive  right  of  making  improve- 
ments into  the  waters  in  front  of  his  land," 
means  such  structures  as  are  subservient  to 
the  land,  and  which  are  used  in  connection 
with  the  land,  and  hence  enlarge  its  com- 
mercial or  agricultural  facilities  or  its  utility 
to  an  extent  the  land  alone  would  be  inca- 
pable of,  and  in  this  way  improves  it — as, 
for  example,  wharfs,  piers,  and  landings.  It 
would  not  include  an  oyster  bed.  Hess  v. 
Muir,  5  Atl.  540,  542,  65  Md.  586. 
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IMPBOVEMEirr  (Of  PnbUo  Ways). 

"Improvement,'*  as  applied  to  public 
ways,  shall  mean  all  work  and  material  used 
apon  them  in  the  construction  and  reconstruc- 
tion thereof.    Ky.  St  1903,  S  2832. 


IMPBOVEMENT  (Of  Stock). 

The  phrase  'premiums  for  the  Improve- 
ment of  stock,"  in  Code  1878,  §  1114,  providing 
that  all  county  agricultural  societies  shall  an- 
nually offer  and  award  premiums  for  the  im- 
provement of  stock,  includes  premiums  for 
horse  racing.  Delier  v.  Plymouth  Agricul- 
tural Soc.,  10  N.  W.  872.  873,  67  Iowa,  481. 

IMPBOVEMENT  (On  Mining  Claim). 

"Improvements/*  as  used  in  Rev.  St  U. 
S.  I  2324  [U.  S.  Gomp.  St  1901,  p.  1426], 
requiring  on  each  mining  claim  not  less  than 
$100  worth  of  work  or  improvements  during 
each  year,  is  not  synonymous  with  ''work  and 
labor,"  and  hence  an  allegation  and  proof  that 
$100  worth  of  work  and  labor  had  not  been 
performed  on  the  claim  was  not  sufficient 
to  effect  a  forfeiture.  Power  v.  Sla,  61  Pac 
468,  471,  24  Mont  243. 

"lAboT  and  improvements,"  within  the 
meaning  of  the  statute  requiring  $100  to  be 
exi>ended  annually  on  each  mine  in  labor  and 
improvements,  are  deemed  to  have  been  had 
on  a  mining  claim  when  the  labor  is  perform- 
ed or  the  improvements  are  made  for  its  de- 
velopment—that is  to  facilitate  the  extraction 
of  the  metals  it  may  contain — ^though  in  fact 
such  labor  and  improvements  may  be  at  a  dis- 
tance from  the  claim  itself.  St  Louis  Smelt- 
ing &  Refining  Go.  v.  Kemp,  104  U.  S.  636,  26 
L.  Ed.  875;  De  Noon  v.  Morrison,  23  Pac 
374,  83  Gal.  163;  Doherty  v.  Morse,  28  Pac 
86,  86, 17  Golo.  105.  Labor  performed  by  the 
owner  of  the  mine  in  constructing  a  wagon 
.  road  thereto  for  the  purpose  of  developing 
and  operating  the  same  may  be  treated  as  a 
compliance  with  the  statute  Doherty  v. 
Morse,  28  Pac  86,  86,  17  Golo.  106. 

The  term  "improvements,"  within  the 
meaning  of  a  federal  statute  requiring  a  cer* 
tain  amount  of  work  or  labor  to  be  perform- 
ed or  improvements  made  each  year  on  a 
mining  claim,  does  not  include  a  house  erect- 
ed outside  the  claim,  to  be  used  in  connection 
therewith,  as  building  a  house  or  cabin  is 
not  one  of  the  necessary  means  or  instru- 
ments for  extracting  ore  flrom  a  mine.  In 
so  holding,  it  is  said  that  undoubtedly  work 
done  outside  of  the  claim,  if  done  for  the  pur- 
pose and  as  a  means  of  taking  out  the  ore,  or 
prospecting  or  developing  the  claim,  such 
as  running  tunnels  and  drifts,  or  building 
flues  or  works  necessary  and  proper  for  min- 
ing, would  be  as  available  as  if  done  within 
the  boundaries.  Remmington  v.  Baudit,  9 
Pac  819»  820,  6  Mont  138. 


'improvement,'*  within  the  meaning  of 
the  federal  statute  requiring  the  making  of 
improvements,  etc,  of  a  certain  value,  on  a 
mining  claim,  does  not  include  a  house  erect- 
ed on  a  claim,  if  not  placed  thereon  for  the 
purpose  of  benefiting  the  claim  itself,  but 
for  the  purpose  of  benefiting  an  adjoining 
claim.  Bryan  v.  McGaig,  15  Pac  413,  416»  lO 
Golo.  809. 

IMPBOVEMEirT  (On  PubUo  Land). 

Settlement    distinguished,    see    ''Settle- 
ment (PubUc  Lands)." 

Improvements  on  public  lands  are  not 
an  interest  in  or  concerning  lands,  within 
the  meaning  of  the  statute  of  frauds,  requir- 
ing  a  sale  of  an  interest  in  or  concerning 
lands  to  be  in  writing.  Zickafosse  v.  Hulick 
(Iowa)  Morris,  175,  178,  89  Am.  Dec.  458. 

The  term  "improvements,**  as  used  in 
articles  12  and  15  of  the  United  States  Gher- 
okee  treaty  of  1835,  declaring  that  all  the 
Cherokees  shall  receive  their  due  proportion 
of  all  the  personal  benefits  accruing  under 
the  treaty  for  their  claims,  improvements, 
and  per  capita,  meant  those  improvements 
which  were  made  on  the  property  ceded  to 
the  United  States  at  the  time  of  the  ces- 
sion. Eastern  Band  of  Gherokee  Indians  v. 
United  States,  6  Sup.  Gt  718,  728,  U7  U.  & 
288,  29  L.  Bd.  880. 

IMPROVEMENT  BONB. 

An  'Improvement  bond"  Is  practically 
but  another  form  of  a  special  assessment 
certificate,  which  gives  the  property  owner 
an  opportunity  to  pay  his  assessment  in 
installments  running  through  a  period  of 
years,  instead  of  paying  the  whole  amount 
of  the  assessment  at  once.  It  is  collected 
like  other  taxes.  Rev.  St.  1898,  »  925-190 
to  925-197a.  Schintgen  v.  Gity  of  La  Crosse, 
94  N.  W.  84,  87,  117  Wis.  158. 

IMPBOVEMENT  BISTBIOT. 

As  municipality,  see  "Munldpality.** 

IMPROVIDENCE. 

Within  the  meaning  of  a  statute  which 
declares  that  no  person  shall  be  deemed  com- 
petent to  serve  as  an  executor  who  shall  be 
adjudged  incompetent  by  the  surrogate  to 
execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  improvidence,  or  want  of 
understanding,  the  improvidence  which  ren- 
ders a  man  incompetent  signifies  want  of 
care  and  foresight  in  the  management  ot 
whatev^  may  be  put  under  his  control. 
Without  prudence,  care,  and  foresight,  prop- 
erty, whatever  may  be  its  kind  or  quality, 
is  sure  to  go  to  decay  and  diminish  in  value. 
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The  improTidence  wlilch  the  tramen  of  Re- 
vised Statutes  had  In  contemplation  as  a 
ground  of  exclusion  is  that  want  of  care  and 
foresight  In  the  management  of  property 
which  would  be  likely  to  render  the  estate 
and  the  effects  of  the  Intestate  unsafe  and 
liable  to  loss  or  to  be  diminished  in  Talne  by 
improYldence  in  case  administration  should 
be  committed  to  such  improvident  person. 
Emerson  v.  Bowers  (N.  Y.)  14  Barb.  668,  660; 
Coope  V.  Lowerre  (N.  Y.)  1  Barb.  Ch.  45,  47; 
In  re  Ferguson's  Will,  84  N.  Y.  Supp.  1102, 
1104,  41  Misc.  Rep.  465.  It  means  habits  of 
mind  and  conduct,  rendering  him  generally 
and  under  all  ordinary  circumstances  unfit 
for  the  trust  or  employment  in  question. 
Emerson  v.  Bowers,  14  N.  Y.  (4  Kern.)  449, 
454. 

Code  Civ.  Proc  f  2661,  as  amended  by 
the  Laws  of  1893,  providing  that  letters  of 
administration  shall  not  be  granted  to  one 
who  is  Judged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  Improvidence,  or  want  of 
understanding,  does  not  include  every  species 
of  drunkenness,  improvidence,  or  want  of  un- 
derstanding, but  only  applies  when  such  de- 
fects or  faults  are  of  such  a  character  as  to 
amount  to  a  lack  of  intelligence  or  habitual 
drunkenness.  In  re  Manley's  Estate,  34  N. 
Y.  Supp.  258,  259,  12  Misc.  Rep.  472.  It 
would  include  a  professional  gambler,  as  the 
pursuit  of  gambling  naturally  engenders  hab- 
its of  recklessness.  McMahon  y.  EUirrison, 
6  N.  Y.  (2  Seld.)  443,  447. 

The  construction  of  the  word  **lmprovi- 
dence"  given  by  the  New  York  cases  was 
held  to  be  its  meaning  as  used  in  Code  Civ. 
Proc.  I  1369,  providing  that  the  father  was 
entitled  to  be  administrator  of  the  deceased 
son's  estate,  unless  he  was  adjudged  incom- 
petent to  execute  the  duties  of  the  trust  by 
reason  of  Improvidence,  etc.  In  re  Con- 
nors' Estate,  42  Pac.  906,  907,  110  Cal.  408. 

**  'Improvidence'  is  defined  to  be  a  want 
of  care  and  foresight  in  the  management  of 
property.  The  symptoms  of  an  improvident 
temperament  would  evidently  be  careless- 
ness, indifference,  prodigality,  or  wasteful- 
ness and  negligence,  in  reference  to  the  care, 
management,  and  preservation  of  the  prop- 
erty in  charge."  In  re  Davis'  Estate,  25  Pac. 
105,  107,  10  Mont  228. 

An  administrator  will  not  be  removed, 
as  improvident,  wltliin  the  meaning  of  Code 
Civ.  Proc.  §  2685,  subd.  2,  relating  to  acts 
disqualifying  an  administrator,  because  a 
trust  in  real  estate  has,  while  in  his  hands, 
greatly  diminished  in  value  and  Income.  In 
re  Treadwell's  Estate,  75  N.  Y.  Supp.  1058, 
37  Misc.  Rep.  584. 


IMPRUDENT. 

The  word  "Imprudent"  in  an  instruction, 
in  an  action  for  an  injury  caused  by  the  pre- 


mature starting  of  the  street  car,  that,  In 
all  ordinary  cases,  to  get  aboard  or  attempt 
to  get  aboard  of  a  moving  public  vehicle  is 
imprudent,  was  held  to  have  been  used  as  a 
synonym  or  substituted  and  equivalent  word 
for  ''neglect."  'This  seems  to  be  apparent 
from  the  fact  that  the  court  refused  to 
charge  that  it  Is  not  always  a  matter  of  neg- 
ligence, as  a  matter  of  law,  for  a  person  to 

I  get  upon  a  car  while  in  motion,  so  that,  even 
if  the  plaintiff  boarded  or  attempted  to  board 

I  a  car  while  in  motion,  the  Jury  might  find  iu 
his  favor.  Lobsenz  v.  Metropolitan  St.  Ry. 
Co.,  76  N.  Y.  Supp.  411,  412^  72  App.  Div.  181. 

IMPULSE. 

See  "Irresistible  Impulse";   "Uncontrol- 
lable Impulse." 

IMPUNITIVE. 

We  have  no  such  word  in  our  language 
as  "impunitive,"  and  therefore  a  finding  by 
a  Jury  for  *'impunltive  damages"  was  not  a 
proper  finding.  The  English  word  "impun- 
ity," which  applies  to  something  which  may 
be  done  without  penalty  or  punishment, 
comes  from  the  Latin  word  "impunls,"  which 
is  a  derivative  from  the  word  "poena,"  with 
the  prefix  "in,"  and  means  without  punish- 
ment or  penalty.  Dillon  v.  Rogers,  86  Tex. 
162,  158 

IMPURE  MILK. 

The  words  "impure  milk,**  as  used  in  the 
act  relating  to  the  sale  thereof,  mean  any 
milk  obtained  from  animals  fed  on  distillery 
waste  or  any  substance  in  a  state  of  putre- 
faction. P.  &  L.  Dig.  Laws  Pa.  1894,  vol.  1, 
col.  1271,  I  449.  All  milk  obtained  from  ani- 
mals in  a  diseased  or  tmhealthy  condition,  or 
who  are  fed  of  distillery  waste,  usually  call- 
ed "swill,"  or  on  any  substance  in  a  state 
of  putrefaction  or  fermentation.  Pen.  Code 
N.  Y.  1903,  §  669.  See,  also,  Commonwealth 
V.  Hough,  1  Pa.  Dlst  R.  51,  53. 

IMPUTABLE   CONTRIBUTORY   NE6- 
LIGENCL 

"Imputable  contributory  negligence," 
which  will  bar  the  plaintiff  from  recovery, 
exists  when  the  plaintiff,  although  not 
chargeable  with  personal  negligence,  has 
been,  by  the  negligence  of  a  person  in  privity 
with  him,  and  with  whose  fault  he  is  charge- 
able, exposed  to  the  injury  which  he  received 
through  the  negligence  of  the  defendant 
Smith  V.  New  York  Cent.  &  H.  R.  R.  Co.,  88 
N.  Y.  Supp.  666,  670,  4  App.  Div.  493. 

IN. 

The  word  "in,"  when  used  in  a  grant  of 
a  right  of  way  in,  upon,  and  through  lands 
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of  U^  speaks  an  intent  to  concede  mtxe  pas- 
sage, and  not  to  convey  title  to  the  land. 
Uhl  ▼.  Ohio  BlTer  R.  Co.,  41  S.  E.  340,  341, 
51  W.  Ya.  106. 

The  words  "in  or  upon  any  mine,  lode, 
or  deposit,"  within  the  meaning  of  a  statute 
providing  a  lien  for  work  and  labor  in  and 
upon  any  mine,  lode,  or  deposit,  operate  to 
limit  the  work  for  which  the  lien  is  given 
to  work  strictly  confined  to  the  mine,  and 
thus  the  statute  does  not  include  the  hauling 
of  ore  from  a  mine  to  a  quartzmill.  Bai^ 
nard  v.  McKenzle,  4  Colo.  251,  258. 

In  a  devise  of  all  the  furniture,  house- 
hold effects,  etc.,  in,  upon,  or  about  the  prem- 
ises, the  term  "in,  upon,  or  about"  included 
articles  which  had  been  upon  the  properly, 
and  had  been  temporarily  sent  away  for  re- 
pairs, but  did  not  Include  articles  which  had 
been  Intended  for,  but  which  were  never  in, 
the  house.  Brooke  v.  Warwick,  12  Jur.  912, 
918.  12  Law  T.  41. 

"In  or  about,"  as  used  in  a  will  devis- 
ing to  testator's  sons  all  the  com  and  other 
articles  which  should  be  in  or  about  his  mill, 
or  in  or  about  his  dwelling  house,  did  not 
include  a  cargo  of  wheat  consigned  to  tes- 
tator, which  was  in  transitu  at  the  time  of 
his  death,  since  such  cargo  could  not  be  con- 
sidered in  or  about  or  In  the  vicinity  of  the 
mill.    Lane  v.  Sewell,  48  Law  J.  Oh.  878. 

To  constitute  goods  "property  in  a  par- 
ticular county,"  so  as  to  make  them  legally 
assessable  therein,  within  the  meaning  of 
the  revenue  laws,  the  goods  must  be  in  such 
situation  as  to  make  them  a  part  of  the 
wealth  of  the  county.  They  must  belong  in 
it,  and  be  incorporated  with  the  other  prop- 
erty of  the  county,  and  property  simply 
passing  through  a  county  for  the  purpose  of 
finding  a  market  elsewhere  is  not  taxable. 
Conley  v.  Chedic,  7  Nev.  336,  341. 

The  expression  "in  the  buildings,"  In  a 
sale  by  a  lessee  owning  buildings  in  the 
leased  premises  of  the  buildings,  and  all  the 
fixtures  of  every  description  attached  to  said 
buildings,  in  said  buildings,  and  belonging  to 
said  buildings,  simply  points  out  the  locality 
of  the  attached  fixtures.  Stettauer  v.  Ham- 
line,  97  111.  312,  319. 

A  fire  policy  on  goods  "in  a  brick  build- 
ing" includes  goods  in  a  building  erected  as 
a  wing  against  the  real  wall  of  the  factory, 
with  an  opening  through  the  wall  of  less 
than  three  feet  square,  usually  closed  by  an 
iron  door;  both  the  wing  and  the  main  build- 
ing being  used  for  the  same  manufacturing 
purpose.  Blake  v.  Exchange  Mut  Ins.  Go. 
of  Philadelphia,  78  Mass.  (12  Gray)  265,  270. 

"In,"  as  used  in  a  will  by  which  tes- 
tator devised  his  dwelling  house,  with  appur- 
tenances, in  High  street,  and  all  and  every 
of  his  buildings  and  hereditaments  in  the 
same  street,  to  his  mother,  included  two  cot- 


tages behind  the  house,  specifically  mention- 
ed, and  fronting  a  lane  through  which  there 
was  no  thoroughfare,  the  only  entrance  to 
which  was  from  High  street.  Doe  v.  Bol>- 
erts,  5  Bam.  &  Aid.  407. 

A  legacy  of  $20,000  in  "Confederate  state 
bonds"  designates  the  article  in  which  pay^ 
ment  is  to  be  made,  not  the  source  or  f  uacl 
from  which  the  means  of  payment  are  to  be 
derived,  and  creates,  therefore,  a  general* 
rather  than  a  demonstrative,  legacy.  Had  it 
been  a  legacy  of  $20,000  "out  of  my  Confed- 
erate state  bonds,"  it  would  probably  have 
been  a  demonstrative  legacy,  for  it  is  a  gen- 
eral rule  that,  nothing  appearing  to  the  con- 
trary, a  bequest  of  a  certain  sum  of  money 
out  of  a  designated  fund  will  create  such  a 
legacy.  Gilmer's  Legatees  t.  Gilmer's  Elx'rs^ 
42  Ala.  9,  le. 

The  words  "to,"  "by,"  "along,"  "with," 
"in,"  "up,"  or  "down"  a  creek,  river,  slougli, 
strait,  or  bay,  mean  the  middle  of  the  maixi 
channel  thereof,  unless  otherwise  expressed. 
Pol.  Code  Gal.  1903,  i  3906;  Pol.  Code  Mont. 
1695,  S  4106. 

The  words  "in,"  "to,"  or  "from"  the 
ocean  shore  mean  a  point  three  miles  from 
shore.    Pol.  Code  CaL  1903,  i  8907. 


In  the  case  of  People's  Rapid  Transit  Co. 
V.  Dash,  125  N.  Y.  93,  26  N.  B.  25,  10  L.  B. 
A.  728,  the  Court  of  Appeals  was  called  upon 
to  construe  an  act  which  prohibited  the  build- 
ing of  a  railroad  "in,  upon,  or  along  any  or 
either  of  the  streets  or  avenues  of  the  city  of 
New  York,"  except  under  the  authority  and 
subject  to  such  regulations  as  the  Legisla- 
ture might  thereafter  provide.  It  was  urged 
that  this  act  only  prohibited  the  building  of 
a  railroad  through  a  portion  of  the  length 
of  the  street,  and  did  not  apply  to  the  cross- 
ing of  the  street  The  court  refused  to  con- 
sent to  such  a  construction  of  the  statute, 
and  Judge  Peckham  says:  "If  the  road  were 
built  through  the  length  of  the  street,  its 
location  might  be  easily  described  by  the  use 
of  any  one  of  the  three  words  contained  in 
the  statute,  In,'  'upon,'  or  'along*  such  street 
But  to  describe  a  road  which  simply  crossed 
a  street  as  being  built  along  such  street 
would  be  using  language  neither  appropriate 
nor  exact  To  say  of  such  a  road  that  it 
would  be  in  or  upon  that  street  at  the  point 
where  the  road  crossed  it  would  be  both  ap- 
propriate and  exact  There  is  a  difference 
in  the  meaning  of  these  three  words  as  used 
in  the  statute,  and  some  effect  should  be 
given  to  such  difference.  If  their  meaning  be 
construed  to  simply  prohibit  a  railroad  along 
the  lengtiii  of  the  street,  no  effect  whatever 
is  given  to  this  difference.  The  words  used 
are  certainly  apt  to  describe  a  railroad  which 
crosses  the  street  Such  raihroad  is  plainly 
for  that  distance  both  in  and  upon  the  street 
which  it  ecosses.    If  not  in  or  upon  it  at 
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tliat  point,  where  Is  it?  Ko  description  of  its 
whereabouts  at  that  particular  point  is  bet- 
ter than  to  say  that  it  is  in  or  upon  the  street 
wliere  it  crosses.  It  is  sufficient,  and  it  is 
tme.  It  is  not  necessary  that  the  railroad 
should  pass  along  the  surface  of  the  street, 
in  order  to  be  in  or  upon  it"  New  York,  L. 
&  W.  Ry.  Oo.  V.  Roll,  66  N.  T.  Supp.  748, 
751,  32  Misc.  Rep.  321. 

The  charter  of  a  street  railroad  company, 
aDtborizing  it  to  construct  and  maintain  its 
tracks  "upon  and  over  such  streets,  except 
in"  certain  of  the  streets  therein  mentioned, 
cannot  be  construed  to  mean  that  the  com- 
pany could  not  lay  its  tracks  across  one  of 
the  excepted  streets.  State  v.  Newport  St 
Ry.  Co.,  18  Ati.  161,  16  R.  L  633. 

As  at  or  near* 

"In,"  when  used  with  reference  to  geo- 
graphical locations,  is  usually  employed  to 
designate  inclusive  space,  and  not  mere  near- 
ness of  location.  Rogers  ▼.  Galloway  Female 
College,  44  S.  W.  454,  455,  64  Ark.  627,  39 
L.  R.  A.  636. 

A  wiU  by  which  testatrix  directed  that 
the  proceeds  of  her  property  should,  at  the 
expiration  of  five  years  after  her  death,  be 
given  to  an  orphan  asylum  *'in"  a  certain 
city,  or,  if  no  such  orphan  asylum  be  then  in 
existence  in  such  city,  to  a  home  for  old 
ladles  in  such  city,  should  not  be  construed 
with  a  strictness  limiting  the  meaning  of 
"in"  to  within  the  corporate  limits,  but  it 
should  be  regarded  as  equivalent  to  "at,"  so 
that  an  orphan  asylum  outside  the  corporate 
limits,  but  within  a  mile  thereof,  should  take 
under  the  will.  It  is  true  that  the  word  "in," 
literally  construed,  often  fixes  the  place  with 
more  deflniteness  and  certainty  than  does 
the  word  "at"  If  we  speak  of  being  "in"  a 
house  or  "in"  a  building,  we  are  understood 
to  mean  that  we  are  actually  within  its 
walls.  But  this  is  not  always  true  when  ap- 
plied to  a  geographical  situation.  It  is  a 
matter  of  common  observation  that  the 
words  "in"  and  "at"  are  used  synonymously 
In  speaking  of  cities  and  towns  or  other  geo- 
grapliical  locations;  for,  if  one  were  to  say 
either  that  he  was  "in"  or  "at"  a  certain 
town,  the  meaning  would  be  the  same,  and 
he  would  not  necessarily-  mean  or  be  under- 
stood as  meaning  that  his  statement  had  ref- 
erence to  the  geographical  lines  of  the  city. 
Old  Ladies'  Home  of  Muscatine  v.  Hoffman, 
88  N.  W.  1066,  1067,  117  Iowa,  716. 

Under  a  statute  requiring  the  posting  of 
notices  "in"  certain  public  places,  an  affi- 
davit stating  that  they  were  posted  "at"  such 
places  is  insufficient.  The  Legislature  had 
seen  fit  to  use  the  word  "in"  for  good  rea- 
sons, and  certain  it  is  that  the  words  "in" 
and  "at"  are  not  synonymous,  and  may  have 
a  very  different  meaning,  depending  on  their 
connection;  and  to  give  them  the  same  mean- 
ing by  construction  migh^  by  forcing  them 


out  of  their  natural  meaning,  lead  at  best  to 
uncertainty.  Hilgers  y.  Quinney,  51  Wis.  62, 
63,  8  N.  W.  17. 

As  at  esvlratloB  •£ • 

The  term  "in  twelve  months,"  in  a  dec 
laration  on  a  note  alleged  to  be  payable  in 
twelve  months  after  date,  is  satisfied  by  a 
note  twelve  months  after  date.  The  legal 
effect  of  the  terms  is  the  same,  as  neither  be- 
comes due  until  after  the  expiration  of 
twelve  months  from  the  date  of  the  note.  It 
may  be  that  a  note  made  payable  in  twelve 
months  after  date  could  be  legally  dischar- 
ged by  the  payor  before  the  expiration  of  the 
time  the  note  hajs  to  run,  but  that  fact  would 
not  make  the  note  become  due  at  any  earlier 
date  than  if  the  note  had  been  made  pay- 
able twelve  months  after  date.  Tipton  v. 
Utiey,  59  111.  25,  27. 

A  bond  payable  "in  twenty-five  years 
after  date"  is  payable  at  the  expiration  of 
twenty-five  years,  and  QOt  "within  the  twen- 
ty-five years,"  the  word  "in"  not  being  used 
in  the  sense  of  "within"  or  "at  any  time  dur- 
ing." Allentown  School  Dist  r.  Derr,  9  Ati. 
55,  57,  115  Pa.  489. 

A  contract  for  the  sale  of  goods,  with 
customary  allowance  for  tare  and  draft,  and 
to  be  paid  for  "by  cash  in  one  month,"  im- 
ported a  month's  credit,  and  the  vendee  was 
entitled  to  an  immediate  delivery,  but  was 
not  bound  to  pay  until  the  expiration  of  the 
month.  Spartali  v.  Benecke,  10  C.  B.  212,' 
221. 

"It  has  always  been  the  opinion  of  the 
profession  that  while  a  mortgage  payable 
'within  a  certain  time'  may,  at  the  option  of 
the  mortgagor,  be  paid  off  at  any  time  be- 
yond that,  a  debt  payable  'in'  a  certain  time 
cannot  be  extinguished,  without  the  consent 
of  the  creditor,  before  the  expiration  of  the 
time  specified."  In  re  Hofmann,  14  Wkly. 
Notes  Cas.  563,  565. 

"In  construing  a  bond  requiring  the  re- 
conveyance of  land  on  the  payment  of  a  cer- 
tain sum  of  money  within  a  year,  which  was 
held  to  authorize  a  payment  and  require  a 
reconveyance  at  any  time  within  a  year,  it 
was  doubted  whether  a  note  payable  within 
a  certain  time  could  be  paid  before  the  ex- 
piration of  the  time;  and  it  is  said  that  ther^ 
is  but  a  slight  difference  in  phraseology  be- 
tween such  a  note  and  one  payable  in  a  cer- 
tain time,  and  perhaps  commercial  usage 
may  have  construed  the  latter  as  an  engage- 
ment to  pay  at  the  expiration  of  the  period, 
so  that  the  party  is  not  at  liberty  to  tender 
payment  before  that  time."  Buffunn  y.  Buf- 
funn,  11  N.  H.  451,  456. 

As  beyond* 

An  indenture  granting  a  right  of  drain- 
age "In  and  through"  three  private  ways  or 
avenues  named  does  not  entitle  the  grantee, 
either  expressly  or  impUedly,  to  extend  the 
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drain  to  the  sea  beyond,  across  lands  belong- 
ing to  a  third  party  whicb  belonged  to  the 
grantor  at  the  date  of  the  indenture.  Fiske 
y.  Wetmore,  10  Atl.  627,  028,  15  &.  L  854. 

As  dnHns  pendenoy  of. 

The  words  '*in  an  action,*'  in  Ck>de,  i  91, 
providing  that  the  plaintiff,  at  the  time  of 
issuing  the  summons  in  an  action  on  con- 
tract, express  or  implied,  may  have  the  prop- 
erty of  the  defendant  attached,  are  not  used 
to  denote  an  action  pending,  but  rather  as 
introductory,  describing  the  kind  of  action, 
to  wit,  an  action  on  contract,  express  or  im- 
plied, in  which  the  plaintiff  may  have  the 
property  of  the  defendant  attached.  Schus- 
ter T.  Rader,  22  Pac.  606,  666, 13  Colo.  329. 

Gomp.  St  c.  67,  S  21,  providing  that  in- 
junctions may  be  granted  on  complaint /'in 
all  civil  actions/'  did  not  intend  to  prescribe 
that  the  writ  could  only  be  issued  after  the 
commencement  of  an  action  by  the  service  of 
a  summons  or  the  delivery  of  a  summons  for 
service,  but  intended  to  designate  the  na- 
ture or  character  of  the  class  of  remedies  in 
the  course  of  wliich  a  party  might  avail  him- 
self of  the  benefit  of  this  writ  "It  was  not 
the  intention  of  the  Legislature  to  limit  the 
Jurisdiction  so  as  to  prevent  the  allowance 
of  the  injunction  previous  to  the  service  of 
the  summons,  or  of  the  delivery  of  the  sum- 
mons to  the  sheriff  for  service,  in  the  action.'* 
Lash  V.  Mccormick,  14  Minn.  482^  484  (Gil. 
359,  361). 

As  for* 

Under  Const  art  11,  8S  4,  6,  7,  providing 
that  there  shall  not  be  levied  "in  any  one 
year  a  greater  rate  of  taxation  than"  cer- 
tain rates  therein  specified  for  state,  coun- 
ty, and  municipal  purposes  respectively,  a 
tax  exceeding  such  rate  in  the  aggregate  can- 
not be  levied  upon  property  for  several  pre- 
ceding years  during  which  the  property  has 
escaped  taxation.  The  word  "in,"  as  used  in 
the  Constitution,  cannot  be  read  "for."  The 
constitutional  inhibition  is  against  levying. 
The  purpose  was  that  property  should  not  be 
excessively  burdened,  lest  perchance  it  might 
be  driven  from  the  state  or  the  taxpayer 
ruined.  Levying  a  tax  per  cent  in  one  year, 
and  declaring  that  the  same  rate  is  applica- 
ble to  several  preceding  years  during  which 
no  tax  had  been  levied,  would  be  equally  bur- 
densome to  a  taxpayer  as  if  the  aggregate 
had  been  levied  in  gross.  It  would  be  levy- 
ing in  one  year,  providing  for  assessment  in 
one  year,  and  collecting  and  turning  into  the 
treasury  in  one  and  the  same  year,  a  sum 
greatly  in  excess  of  the  constitutional  limit 
Maguire  v.  Board  of  Uevenue  &  Road  Com*rs, 
71  Ala.  401,  421. 

As  on  or  upon. 

While  the  word  "in"  is  ordinarily  accept- 
ed as  an  equivalent  of  Uie  word  *'on,"  yet,  as 


used  in  an  insurance  policy  providing  that 
persons  shall  receive  double  the  amount  ot 
the  policy  if  injured  while  riding  as  a  pas- 
senger "in"  a  passenger  conveyance,  **in*' 
will  not  be  held  to  mean  "on,"  so  as  to  ren- 
der the  company  liable  for  the  double  lia- 
bility where  the  passenger  was  riding  out- 
side the  passenger  coach  on  the  platform. 
Van  Bokkelen  v.  Travelers'  Ins.  Co.,  64  N. 
Y.  Supp.  307,  311,  34  App.  Div.  899. 

"In,"  as  used  in  Mississippi  statutes 
which  prohibit  shooting  "in"  the  highways, 
is  equivalent  to  and  interchangeable  witli 
"on."  Hence  an  Indictment  charging  the  de- 
fendant with  shooting  "on"  the  highways  is 
sufficient  Woods  v.  State,  7  South.  495.  496. 
67  Miss.  675. 

In  Act  1872,  relating  to  cities  and  vil- 
lages, and  providing  that  the  city  council 
shall  have  no  power  to  grant  the  use  of  or 
the  right  to  lay  down  any  railroad  tracks  in 
any  street  of  the  city  except  upon  petition  of 
the  owners  of  the  land  representing  more 
than  one-half  of  the  frontage  of  the  street^ 
or  so  much  thereof  as  is  sought  to  be  used 
for  railroad  purposes,  the  phrase  *'ln  any 
street"  means  the  same  as  "upon  any  street/' 
in  Railroad  Act  1872,  providing  that  no  rail- 
road shall  be  constructed  upon  or  across  any 
street  without  etc.,  and  applies  only  to  cases 
where  the  city  may  propose  to  grant  the 
privilege  to  a  railroad  company  to  run  along 
a  street  for  a  given  distance,  and  has  no  ap- 
plication where  it  is  merely  sought  to  con- 
struct a  railroad  across  a  street  Chicago  St 
W.  L  a  Co.  V.  Dunbar,  100  lU.  110,  136. 

*'In  ten  days  after  giving  notice,"  as 
used  in  Act  Feb.  16,  1816,  supplementary  to 
an  act  incorporating  a  turnpike  company, 
providing  that  upon  complaint  made  to  a 
justice  of  the  peace  that  the  road  is  out  of 
repair,  he  shall  at  the  expense  of  the  com- 
pany, "in  ten  days  after  giving  notice"  to 
the  keeper  of  the  nearest  gate,  appoint  three 
of  the  township  committee,  who,  on  notice 
given  to  the  keeper  of  the  nearest  gate, 
should  meet  etc.,  is  clearly  equivalent  to 
saying  upon  ten  days'  notice  given,  or  ten 
days  after  notice  given.  New  Jersey  Turn- 
pike Co.  y.  Hall,  17  K.  J.  Law  (2  Har.)  337, 
339. 

The  defendant  was  the  lessee  for  a  term 
of  years  of  premises  occupied  by  him  as  a 
grocery  store  on  the  comer  of  Sixth  avenue 
and  Forty-Eighth  street  New  York,  the  lease 
containing  a  covenant  by  the  defendant  that 
''he  will  not  make  any  alterations  therein 
without  the  written  consent  of  the  party  of 
the  first  part  under  the  penalty  of  forfei- 
ture and  damages;"  and  the  plaintiff  (lessor) 
alleged  that  the  defendant  was  about  con- 
structing a  wooden  shed,  or  what  he  called 
an  "awning,"  entirely  around  the  two  sides 
of  said  building,  which,  if  erected,  would 
greatly  injure  the  value  of  the  rest  of  the 
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building  for  the  purposes  for  wbldi  It  was 
used  (for  flats  and  tenement  apartments  for 
families),  praying  for  an  Injunction  restrain- 
ing the  defendant  from  further  proceeding 
with  such  erection,  etc.  Held  that,  although 
the  covenant  in  the  lease  alleged  to  have 
been  broken  la  that  the  defendant  will  not 
make  any  alterations  in  the  demised  prem- 
ises, the  word  "In"  is  to  be  taken  as  includ- 
ing "upon"  as  well,  so  that  the  covenant  may 
read  "alterations  in  or  upon,"  and  cover  the 
erection  which  the  defendant  has  annexed  to 
the  building.  Trenor  v.  Jackson  (N.  Y.)  46 
How.  Prac.  389,  808. 

As  throi&sl&oiit* 

In  the  act  of  1861  providing  that  Jus- 
tices of  the  peace  shall  have  jurisdiction  "in" 
their  respective  counties  to  bear  and  deter- 
mine all  complaints,  etc.,  the  word  "in" 
should  be  construed  to  mean  "throughout" 
such  counties.  Reynolda  v.  Larkin,  14  Pac. 
114,  117,  10  Colo.  126. 

To  distinsiiislLed. 

.  Strictly  speaking,  confinement  "in  a 
ho^se"  differs  from  confinement  "to  a  house." 
"1%"  signifies  direction,  connection  with,  ap- 
purtenant, while  "in"  signifies  the  quality  of 
being  Interior.  Scales  v.  Masonic  Protective 
Ass'n,  48  Atl  1084,  1085,  70  N.  H.  490. 

Am  within^ 

The  Century  Dictionary,  vol.  8,  p.  2034, 
has  the  following  meanings  of  "in"  as  a 
preposition  of  time:  "(a)  Of  a  poiPt  of  time, 
or  a  period  taken  as  a  point:  at  (b)  Of  a 
course  or  period  of  time;  within  the  limits 
or  duration  of:  during,  (c)  Of  a  limited 
time:  at  the  expiration  of."  As  used  in  an 
advertising  contract  providing  that  thj  ad- 
vertising may  be  discontinued  "in"  three 
months,  the  word  operates  to  make  the 
phrase  capable  of  being  interpreted  to  mean 
either  that  the  contract  may  terminate  at 
any  time  within  three  months  or  at  the  ex- 
piration of  three  months,  but  not  to  author- 
ize its  termination  after  such  time.  Ferree 
V.  Moquin-Offerman-Hessenbuttel  Coal  Co., 
61  N.  Y.  Supp.  120,  121,  29  Misc.  Rep.  624. 

The  word  "in"  is  defined  by  Webster  as 
within,  inside  of,  "and  with  such  meaning 
the  preposition  la  commonly  and  generally 
used."  It  is  used  in  such  meaning  in  a  bond 
providing  that  it  may  be  paid  "in"  five  years, 
and  hence  the  bond  may  be  paid  within  such 
time.  Verdlne  v.  Olney,  48  N.  W.  975,  978, 
77  Mich.  310. 

A  bond,  one  of  the  conditions  of  which 
was  that  A.  should  deliver  to  B.,  or  his  agent 
or  assigns,  at  a  certain  place,  a  certain  quan- 
tity of  good  merchantable  proof  whisky  in 
good  and  tight  barrels  "in  all  the  month  of 
May,"  1809,  should  be  so  construed  as  to  au- 
thorise the  seller  to  deliver  the  whisky  up 


till  the  last  hour  of  May  31st    ^Savary  v. 
6oe  (U.  S.)  21  Fed.  Gas.  549,  560. 

In  Const  CaL  art  4,  f  25,  subd.  28,  for- 
bidding the  Legislature  to  pass  special  laws 
creating  offices  or  prescribing  the  powers  and 
duties  of  officers  "in"  counties,  cities,  and 
townships,  election  or  school  districts,  "in" 
qualifies  the  entire  clause,  and  is  used  as  de- 
noting officers  who  exercise  their  office  and 
perform  their  duties  within  the  limits  of 
either  political  division  mentioned  in  the 
clause.  Farrell  v.  Board  of  Trustees,  24  Pac. 
868,  869,  85  Cal.  408. 

As  used  in  Act  March  11,  1897,  entitled 
''An  act  to  provide  a  more  uniform  assess- 
ment and  taxation  of  street  railroads  in  cities 
in  this  state,"  and  in  section  3  stating  it  to 
be  the  purpose  of  the  act  to  make  the  prop- 
erty of  street  railroads  In  cities  assessable, 
etc.,  the  words  "in  cities"  should  not  be  con- 
strued as  limiting  the  effect  of  the  act  to 
street  railroads  within  the  corporate  Ihnits 
of  cities  and  not  elsewhere,  but  rather  mere 
words  of  description,  not  preventing  taxation 
under  the  act  of  street  railroads,  a  portion 
of  whose  lines  are  located  outside  the  cor- 
porate limits  of  any  city.  State  ex  rel.  Gott- 
Ueb  V.  Metropolitan  St  Ry.  Co.,  61  S.  W. 
G03,  604,  161  Mo.  188. 

Webster  defines  "in"  to  mean  within,  in- 
side of.  It  is  held  that  where,  by  the  terms 
of  a  mortgage,  it  is  payable  "in"  one  year 
from  date,  it  can  be  paid  at  any  time  during 
the  year.  Patterson  v.  Judge  (Pa.)  17  Wkly. 
Notes  Cas.  127,  128. 

IN  AOOORDAKOE  WTTK. 

In  a  clause  of  a  charter  conferring  gen- 
eral power  of  taxation  on  a  city,  and  pro- 
viding that  it  shall  be  exercised  "in  accord- 
ance with"  the  Constitution  and  laws  of  the 
state,  the  language  "in  accordance  with"  is 
the  equivalent  of  "not  repugnant  to,"  "not  in 
confiict  with,"  or  "not  inconsistent  with"  the 
laws  of  the  state,  and  does  not  limit  or  con- 
fine the  taxing  power  of  the  dty  to  the  pro- 
visions of  the  general  law.  City  of  Norfolk 
V.  Norfolk  Landmark  Pub.  Co.,  28  8.  B.  959, 
960,  95  Ya.  564. 

bf  ABDmON  TO. 

"In  addition  to,"  as  used  in  Cen.  St  c. 
47,  art  2,  §  1,  providing  a  fine  for  betting 
on  an  election,  and  also,  "in  addition  to  the 
fine  aforesaid,"  authorizing  a  civil  action  for 
the  recovery  of  the  money  lost  is  synony- 
mous with  "also,"  "moreover,"  and  "like- 
wise." Commonwealth  v.  Avery,  77  Ky.  (14 
Bush)  625,  636,  29  Am.  Rep.  429. 

"In  addition  to  that''  as  used  in  a  will 
wherein  testator  gave  certain  of  his  per- 
sonal and  real  property  to  his  wife,  "and  in 
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addition  to  that"  certain  money  for  life  bo 
long  as  she  should  remain  a  widow,  intro- 
duced new  and  distinct  matter,  and  the  qual- 
ification as  to  the  widow's  devise  in  the  last 
paragraph  could  not  influence  the  estate  de- 
ylsed  in  the  paragraph  which  had  gone  be- 
fore.   Hart  V.  White,  26  Vt  260,  269. 

Where  a  circuit  court  to  which  an  ac- 
tion of  forcible  entry  and  detainer  has  been 
taken  by  certiorari,  from  a  Justice  of  the 
peace,  orders  that  a  bond  be  given  'In  addi- 
tion to"  one  originally  taken,  such  addition- 
al bond,  does  not  supersede  the  original  bond, 
since  the  term  *'in  addition  to"  cannot  be 
construed  as  meaning  *1n  lieu  of."  Walter 
V.  McSherry,  21  Mo.  76. 

As  besides. 

"In  addition  to,"  as  used  in  Laws,  1889, 
c.  406,  SS  1,  2,  providing  that  in  case  the 
interest  of  a  widow  in  the  real  estate  of  a 
deceased  husbsDd,  *in  addition  to"  her  dower 
right  shall  be  less  than  $1,000,  then  said  ap- 
praisers shall  set  apart  for  the  use  of  the 
widow,  etc.,  is  equivalent  to  "besides,"  and 
intended  that  a  provision  should  be  made 
for  the  widow  besides  the  provision  by  means 
of  dower.  In  re  Mulligan's  Estate,  24  N.  Y. 
Supp.  821,  323,  4  Misc.  Rep.  361. 

A  will  devising  certain  property  to  tes- 
tator's wife,  to  be  enjoyed,  accepted,  and  re- 
ceived by  her  in  lieu  of  dower,  and  "in  ad- 
dition to  what  interests  she  would  have  as 
dowress  if  this  devise  was  not  so  made  to 
her,"  carries  the  idea  that,  as  the  devise  is 
made  in  the  form  it  is,  the  widow  gets  noth- 
ing as  dowress,  but  that  she  will  in  fact  get 
a  greater  interest  than  her  dower  would  be. 
In  this  view,  the  latter  expression  may  be 
deemed  a  statement  in  the  nature  or  extent 
of  the  gift,  and  in  that  way  a  meaning  be 
given  to  it  not  inconsistent  with  the  words 
"in  lieu  of  dower."  Nelson  v.  Brown,  20  N. 
Y.  Supp.  978,  980,  66  Hun,  811. 

In  Boyett  v.  Hurst,  54  N.  O.  166,  it  was 
held  that,  under  a  statute  which  required 
the  investment  of  the  money  of  a  ward,  to 
be  secured  by  a  bond  or  note  of  some  person 
"in  addition  to"  the  borrower,  the  note 
signed  by  a  firm  as  the  principal  debtor  and 
one  of  the  members  of  it  did  not  fill  the  re- 
quirements, for  in  such  case  the  surety  was 
one  of  the  borrowers;  but  where  a  bond 
taken  by  the  guardian  for  a  loan  of  his 
ward's  money  was  signed  by  the  borrower's 
partner  as  surety  in  addition  to  the  bor- 
rower, it  is  sufficient.  Watson  v.  Holton,  20 
S.  E.  183,  115  N.  C.  86. 

The  words  "in  addition"  do  not  ordinar- 
ily mean  "exclusive  of,"  but  are  diametrical- 
ly opposed  to  diminution  or  abatement,  and 
signify  an  increase  of,  or  accession  to.  In  re 
Daggett,  9  N.  Y.  Supp.  652,  654,  2  Con.  Sur. 
230,  285. 


JX  AID  OF. 

See  "Aid.** 

IN  AMITY  WITH* 

See  "Amity." 

IN  AND  ABOUT. 

"The  words  in  and  about,*  in  an  agree- 
ment by  a  street  railway  company  to  pave  ttte 
street  in  and  about  the  rails  in  a  permanent 
manner  and  keep  them  in  repair,  must  be  re- 
garded as  if  written  'within  and  about*  tlie 
rails,  and  requires  the  company  to  keep  in 
repair  not  only  that  portion  of  the  streets 
immediately  adjoining  its  rails,  but  so  mucli 
as  is  included  between  them,  and,- where  it 
has  laid  double  tracks,  the  space  between 
such  tracks.  In  McMahon  v.  Second  Ave.  R. 
Co.,  75  N.  Y.  231,  where  the  words  in  ques- 
tion were  under  consideration,  the  clause  said 
clearly  all  the  space  within  the  defendant's 
rails  fell  within  its  agreement,  although  it 
was  subsequently  said  that  we  need  not  pat 
so  wide  a  construction  as  that  upon  tlie 
agreement.  'In  or  about  the  rails'  meant  tUe 
two  rails  of  each  track  and  some  space  out- 
side of  each  rail.  Beyond  doubt,  it  means  so 
far  outside  as  the  street  surface  was  dis- 
turbed in  the  act  of  laying  the  track."  City 
of  New  York  v.  Second  Ave.  R.  CJo.  (N.  T.)  31 
Hun,  241,  245. 

Where  a  single  woman  carried  on  trade 
and  kept  a  horse  and  gig  for  the  purpose  of 
going  around  to  her  customers,  such  prop- 
erty was  within  a  description  of  materials 
and  other  articles  belonging  to  her  "in  and 
nbout  her  business,"  within  the  meaning  of  a 
deed  of  conveyance  made  by  her  in  contem- 
plation of  marriage.  Dean  v.  Brown,  5  Bam. 
&  C.  336,  338. 

A  condition  of  an  insurance  policy  re- 
quired the  insured  to  employ  a  watchman  to 
be  "in  or  about  the  premises"  by  day  or 
night  during  the  time  that  they  are  idle. 
Held,  that  the  terms  of  the  statute  are  not 
complied  with,  where  the  insured  premises 
were  idle  for  two  months,  by  employing  one 
watchman,  who  habitually  slept  in  a  build- 
ing 300  feet  away,  and  "it  is  too  much  to  say 
that  he  was  a  watchman  employed  to  be  in 
or  about  the  premises'  during  the  nighttime." 
Rankin  v.  Amazon  Ins.  Co.  (Cal.)  25  Pac. 
260,  262. 

IN  AND  FOB. 

A  statement  in  the  caption  of  an  indict- 
ment that  the  grand  jury  were  sworn  to  in- 
quire "in  and  for"  the  county  implies  that 
they  were  making  inquisitions  for  the  entire 
county,  and  not  for  some  portion  of  it  Flzell 
V.  State,  25  Wis.  364,  367. 

"In  and  for,"  as  used  in  the  allowance 
by  Justices  of  an  indenture  of  apprentice 
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ship,  reciting  that  "we  JosticeB,'*  etc.,  "in 
and  for  the  West  Biding,  do  hereby  assent 
and  Bi£^  our  allowances,**  means  that  they, 
being  justices,  and  being  in  the  county,  and 
acting  for  it,  sign,  etc.  Reg.  ▼.  Inhabitants 
of  Aldbrongh,  13  AdoL  &  E.  (N.  S.)  190, 195. 

nr  AKT  CASE. 

See  ••Any.'* 

nr  AKT  MAHNEB. 

See  "Any.- 

nr  ANT  RESPECT. 

In  any  respect  untme,  see  "Any.** 

nr  AITS'  WISE. 

The  expression  'in  any  wise,"  as  used 
in  a  statute  providing  that  the  Jurisdiction 
of  Justices  of  the  peace  shall  not  extend  to 
any  action  wherein  the  title  to  any  lands, 
tenements,  hereditaments,  or  other  real  es- 
tate ^'may  In  any  wise"  come  in  question, 
"is  not  to  be  understood  a»  synonymous 
with  the  terms  'by  any  possibility,'  or  'under 
any  circumstance,'  for  by  such  interpretation 
would  be  excluded  not  only  all  actions  of 
trespass  quare  dausum  fregit,  but  many 
others,  as  the  action  of  trover  may  turn,  in 
the  course  of  pleadings,  upon  the  title  of 
lands."  Gregory  v.  Kanouse»  11  N,  J.  Law 
(6  Halst)  62,  63. 

DTBABK. 

Where  a  fire  policy  insured  two  bams 
and  cratain  articles  contained  therein,  and 
also  a  horse  'in  bam  or  in  fields,"  and  in 
an  action  on  the  policy  the  court  instructed 
that  recovery  might  be  had  for  a  horse  in 
bam  or  in  fields  and  destroyed  in  a  bam 
built  on  the  farm  after  the  policy  was 
issued,  the  phrase  "in  bam  or  In  fields" 
could  not  be  constmed  as  referring  only  to 
bams  built  subsequent  to  the  policy,  the 
phrase  being  a  general  one  and  clearly  indi- 
cating that  the  horse  was  Insured  if  housed 
anywhere  on  the  farm.  Trade  Ins.  Co.  v, 
BarraclIflT,  45  N.  J.  Law  (16  Vr^om)  543,  554, 
46  Am.  Rep.  792. 

or  BEHAI.F  OF. 

See,  also,  "On  Behalf  of.** 

A  suit  brought  by  the  chief  magistrate 
of  a  state  in  "behalf  of  the  state"  is  a  suit 
in  which  the  state  is  a  party.  Georgia  v. 
Braflsford,  2  U.  S.  (2  Dall.)  402,  1  L.  Ed.  433. 

The  word  "behair*  means  in  the  man- 
ner of,  on  account  of,  benefit,  advantage;  and 
in  this  sense  a  0ult  brought  in  the  name  of  a 
state  on  a  liquor  dealer's  bond  for  penalty 


is  held  to  be  a  suit  on  behalf  of  the  state 
within  provisions  of  the  Texas  constitution 
conferring  Jurisdiction  on  the  district  court 
in  such  cases.  State  v.  Eggerman,  81  Tex. 
569,  16  S.  W.  1067.  And  hence  a  suit  insti- 
tuted in  the  name  of  a  county  on  a  bond 
given  for  the  amount  of  fines  and  costs  ad- 
Judged  against  a  county  convict  hired  to  the 
principal  Is  a  suit  in  behalf  of  a  state  within 
such  constitutional  provision.  Hill  County 
V.  Atchison,  49  S.  W.  141,  142,  19  Tex.  Civ. 
App.  664. 

An  averment  in  a  declaration  that  cer* 
tain  notes  were  executed  ''in  behalf"  of  a 
corporation  means  for  it  Wanner  v.  Eman- 
uel's Church  of  Evangelical  Ass'n.,  84  Atl. 
188»  190,  174  Pa.  466. 

Under  Act  1867,  f  2,  providing  that  a 
party  shall  not  be  a  witness  where  the  ad- 
verse party  sues  or  defends  as  an  executor 
or  administrator,  except  wherein  a  witness 
shall,  'in  behalf  of'  any  party  to  said  ac- 
tion, suit,  or  proceeding,  testify  to  any  con- 
versation or  admission  by  any  adverse 
party,  it  was  held  that  one  called  to  testify 
for  a  party,  whether  his  evidence  be  favor- 
able or  unfavorable  to  such  party,  was  a 
witness  of  that  party,  testifying  in  his  be- 
half within  the  statute.  Blcherson  v.  Stem- 
burg,  66  lU.  272,  274. 

nr  BEiHo. 

See  "Life  or  Lives  In  Being.** 

"In  being,"  as  used  in  Bev.  St  f  4200, 
inhibiting  devises  to  persons  who  are  more 
remote  from  the  Immediate  issue  of  persons 
'in  being"  at  the  death  of  the  testator,  will 
be  construed  to  include  a  child  in  utero  at 
the  testator's  death.  Phillips  v.  Herron,  46 
N.  B.  720,  65  Ohio  St  478. 

"An  unborn  child  after  conception,  if  it 
was  subsequently  born  alive,  and  so  far 
advanced  to  maturity  as  to  be  capable  of 
living,  is  considered  as  'in  esse'  ftom  the 
time  of  its  conception,  where  it  is  for  the 
benefit  of  the  child  that  it  should  be  so 
considered."  Hone  v.  Van  Schaick  (N.  Y.) 
3  Barb.  Ch.  488,  509. 

nr  BiJiiK. 

In  statutes  relating  to  public  ware- 
houses, and  declaring  that  no  warehouse  is 
public  but  those  of  a  capacity  of  50,000 
bushels,  and  then  only  if  the  grain  is 
"stored  in  bulk  and  the  grain  of  different 
owners  mixed  together,"  or  in  which  the 
grain  is  stored  in  such  a  manner  that  the 
identity  of  different  lots  cannot  be  accurate- 
ly observed,  the  phrase  "in  bulk"  is  used  in 
contradistinction  to  the  storage  of  each 
owner's  grain  in  kind  and  without  mixing 
with  one  another's.  State  ex  rel.  Wood  t. 
Smith,  21  &  W.  493,  497,  114  Mo»  18a 
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nr  OABE  OF. 

See  "Care.** 

IN  OASi:. 

"In  case/*  as  used  In  a  devise  of  prop- 
erty to  a  certain  beneficiary,  to  take  effect 
in  case  he  lives  until  he  is  twenty-one,  "im- 
plied a  condition  as  explicitly  as  *if/  *upon,' 
and  the  like,  and  express  a  contingency, 
which  contingency  was  in  this  case  depend- 
ent on  attaining  the  designated  age."  Ap- 
peal of  Roberts,  59  Pa.  (9  P.  F.  Smith)  70, 
72,  98  Am.  Dec.  812. 

A  settlement  in  tmst  for  the  use  of  the 
settlor's  daughters  provided  that  ''in  case 
one  or  two  of  the  said  daughters  shotild  die 
without  issue**  the  share  or  shares  of  such 
daughters  should  go  to  the  use  of  the  daugh- 
ters of  the  survivor  or  survivors  as  tenants 
in  tail  general,  and  in  case  all  three  should 
die  without  issue  then  remainder  without 
ultimate  remainder  to  the  use  of  the  settlor 
in  fee.  The  settlor  died  without  disposing 
of  the  reversion.  Held,  that  the  limitation 
**in  case  one  or  two  of  the  said  daughters 
should  die  without  issue,"  there  being  no 
issue  generally,  constituted  a  conditional  re- 
mainder, which  was  not  void  for  remoteness. 
Cole  V.  Sewell,  2  H.  L.  Gas.  186. 

The  expression  "I  give  and  bequeath  to 
A.  B.  at  the  age  of  twenty-one,*'  or  "if  he 
arrives  at  twenty-one,"  or  "provided  he  lives 
to  be  twenty-one,"  or  'In  case  of  his  arriving 
at  twenty-one,"  or  "when  he  arrives  at  the 
age  of  twenty-one,"  have  all  been  held  to 
be  contingent  legacies.  Gifford  v.  Thorn,  9 
N.  J.  Eq.  (1  Stockt.)  702,  729. 

IK  CASE  OF  DEATH. 

A  codicil  to  a  will  providing  that,  'in 
case  of  a  sudden  and  unexpected  death,"  the 
testatrix  gave  the  remainder  of  her  property 
to  be  equally  divided  between  certain  per^ 
sons,  should  not  be  construed  as  expressing 
a  condition  making  the  bequest  contained  in 
the  clause  dependent  on  the  condition  of  the 
testatrix  dying  suddenly  and  unexpectedly, 
but  should  be  understood  as  designed  only 
to  express  the  reason  which  led  the  testatrix 
to  dispose  of  the  residue  at  that  time  and 
to  avoid  the  risk  of  further  delay.  Skip- 
wlth  V.  Cabell's  Bx'r  (Va.)  19  Grat  758,  782. 

Testator  devised  certain  real  estate  to 
his  wife  for  life,  and  on  her  death  to  his 
son,  who  was  then  required  to  pay  certain 
sums  to  his  brothers,  and  added,  "in  case 
of  the  death  of  either"  of  such  sons  "the 
property  by  me  willed  is  to  belong  to  their 
widows,  as  long  as  they  remain  such,  and 
then  to  go  to  their  children."  In  construing 
this  will  the  court  said:  "The  words  *ia 
case  of  the  death'  are  the  words  which  cre- 
ate»   as  they  always  do  to  a  greater  or 


less  extent,  uncertainty  as  to  what  the  tes- 
tator meant.  Standing  alone  as  a  qualifica- 
tion upon  a  bequest  made  in  absolute  terms, 
they  are  generally  construed  to  mean  in 
case  of  the  death  of  the  donee  before  tbe 
death  of  the  testator,  and  are  construed  to 
have  been  inserted  to  prevent  the  lapsing 
of  the  legacy.  But  in  this  case  the  court 
held,  from  the  general  tenor  of  the  whole 
will,  that  he  did  not  have  any  cbntempla- 
tion  of  the  death  of  his  sons  before  his  oi^n 
as  a  contingency  to  be  provided  for,  and 
that  by  the  words  "in  case  or'  he  meant 
"at"  or  "upon"  the  d6ath  of  his  sons.  E3w- 
ing  V.  Winters,  11  S.  B.  718,  719,  34  \V. 
Va.  23. 

The  clause  "in  case  of,"  in  a  will  de- 
vising^ certain  property  to  certain  benefi- 
ciaries for  life,  and  after  their  death  to 
A.,  and  "in  case  or*  his  death  to  B.,  does  not 
mean  "at"  or  "upon,"  but  has  the  same 
meaning  as  the  word  "if,"  and  therefore,  if 
A.,  is  living  at  the  time  of  the  death  of  tbe 
life  beneficiaries,  he  takes  the  property  abso- 
lutely. Hill's  Lessee  v.  HUl  (Md.)  5  GUI  & 
J.  87,  96. 

"In  case*  of  death,"  as  used  In  an  em- 
ployer's Indemnity  bond  providing  that  any 
claim  made  in  respect  of  the  bond  on  such 
employ^  shall  be  in  writing  as  soon  as  practi- 
cable after  the  discovery  of  any  loss,  **in 
case  of  death  of  such  employd  within  six 
months  thereafter,  and  in  all  other  cases 
within  six  months  after  the  expiration  of  the 
bond,  or  within  six  months  from  the  death  of 
such  employ^,  means  occurring  during  the 
existence  of  the  twelve-months  term.  Lom- 
bard Inv.  Co.  V.  American  Surety  Go.  (U.  S.) 
65  Fed.  476,  480. 

As  death  within  testator's  lifetime* 

The  rule  is  well  settled  that  in  a  be- 
quest to  A.,  and,  "in  case  he  dies,"  or  "in  the 
event  of  his  death,"  simply,  without  any  fur- 
ther words  of  contingency,  then  over  to  B., 
the  contingency  intended  is  the  death  of  A. 
before  the  testator;  for,  death  being  a  cer- 
tain and  inevitable  event  at  some  time,  and 
in  no  sense  contingent  except  as  associated 
with  other  circumstances,  as  death  without 
issue,  or  death  before  or  after  a  certain  other 
event,  and  the  like,  the  testator  cannot  be 
supposed  to  have  made  the  death  of  A.  at 
any  time  the  contingency  upon  which  the 
limitation  over  to  B.  Is  to  take  effect;  and 
the  contingency  of  A.'s  dying  before  the  tes- 
tator is  adopted  as  the  most  reasonable  in- 
terpretation of  the  testator's  meaning.  See 
Hinkley  v.  Simmons,  4  Ves.  160;  King  v. 
Taylor,  6  Ves.  806;  Cambridge  v.  Rouse,  8 
Ves.  12;  Webster  v.  Hale,  Id.  410;  Ommaney 
V.  Beavan,  18  Ves.  291;  Wright  v.  Stephens, 
4  Barn.  &  Aid.  674.  But  this  technical  rule 
of  construction  will  yield  where  there  are 
other  expressions  or  dispositions  in  the  will 
which  indicate  a  contrary  intention.    Sims  r. 
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Conner,  89  Miss.  231,  246,  77  Am.  Dee.  671 
(cmng  Billings  y.  Sandom,  1  Bro.  O.  0.  883; 
Nowlan  v.  Nellisan,  Id.  489;  Douglas  ▼. 
Gbaimer,  2  Yes.  Jr.  501;  Ghalmera  t.  Storll, 
2  Yes.  &  B.  222). 

"In  bequests  of  personal  property  the 
leaning  in  t&Yor  of  vested  interests,  and  the 
speaking  of  the  one  event  which  is  sure  to 
occur  to  all  living  as  uncertain  and  contin- 
gent, have  led  the  courts  to  Interpret  the 
words  In  case  of  the  decease'  of  the  first 
legatee,  when  followed  by  a  second  legacy 
of  the  same  property,  not  to  mean  death  at 
any  time  in  the  future,  but  death  within  a 
certain  period,  and,  when  no  other  period  is 
indicated  in  the  will,  within  the  lifetime  of 
the  testator^  and  thus  to  substitute  the  sec- 
ond legacy  in  place  of  the  first  and  make  it 
vest  Immediately  upon  the  testator's  death." 
Briggs  V.  Shaw,  91  Mass.  (6  Allen)  516,  517. 

A  will  devising  testator's  property  to  his 
two  brothers,  and,  "in  case  of"  the  death  of 
either  of  such  brothers,  providing  that  the 
deceased  brother's  share  should  go  to  his 
children,  "did  not  import  any  contingency, 
since  death  is  the  most  absolute  certainty 
pertaining  to  our  existence,  the  only  uncer- 
tain thing  about  it  being  the  time  of  which 
it  will  occur.  Hence,  in  such  an  expression, 
the  'time  of  death*  must  be  construed  as  the 
contingency  Intended  by  the  words,  and  the 
period  to  which  the  death  is  to  be  referred 
must  bto  ascertained  from  the  body  of  the 
will.**  Small  V.  Marburg,  25  Atl.  920,  921, 
77  Md.  11. 

Where  there  Is  a  bequest  to  one  person, 
and  'in  case  of  his  death"  to  another,  the 
gift  over  is  construed  to  take  effect  only  in 
the  event  of  the  death  of  the  prior  legatee 
before  the  period  of  payments  or  distribu- 
tion, unless  a  contrary  intention  appears. 
Poet  V.  Yan  Houten,  8  Ati.  840,  842,  41  N.  J. 
Bq.  (14  Stew.)  82. 

In  8  Jarm.  Wills  (Randolph  &  T.  Ed.) 
006,  it  is  said  that,  where  a  bequest  is  made 
to  a  person  with  a  gift  over  in  case  of  his 
death,  a  question  arises  whether  the  testator 
uses  the  words  "in  case  or*  in  the  sense  of 
"at"  or  "from,"  and  thereby  as  restrictive  of 
the  prior  bequest  of  a  life  interest— that  is, 
as  reducing  a  gift  to  take  effect  on  the  de- 
cease of  the  prior  legatee  under  all  circum- 
stances—or with  the  view  to  create  a  be- 
quest in  defeasance  of  or  in  substitution  for 
the  prior  one  in  the  event  of  the  death  of  the 
legatee  in  some  contingency.  "The  difficulty 
In  such  cases,"  continues  the  author,  "arises 
from  the  testator  having  applied  terms  of 
contingency  to  an  event  of  all  others  the 
most  certain  and  inevitable,  and  to  satisfy 
which  terms  it  is  necessary  to  connect  with 
death  some  circumstance  in  association  with 
which  it  is  contingent  That  circumstance 
is  naturally  the  time  of  its  happening,  and 
such  time,  when  the  bequest  la  immediate 
4WDB.&P.— 82 


(i.  e.  in  possession),  necessarily  is  the  death 
of  the  testator,  there  being  no  other  period 
to  which  the  words  can  be  referred.  Hence 
it  has  become  an  established  rule  that  where 
the  bequest  is  simply  to  A.,  and  In  case  of 
his  death,  or  if  he  die,  to  B.,  A^  surviving 
the  testator,  takes  abeolutely."  Katienber- 
ger  V.  Weaver,  75  8.  W,  937,  939,  110  Tenn. 
620. 

Where  there  is  a  bequest  to  one  person, 
and  "in  case  of  his  death'*  to  another  per- 
son, such  and  similar  expressions,  unexplain- 
ed by  the  context,  will  be  held  to  mean 
death  happening  before  the  period  of  dis- 
tribution or  payment  The  reason  for  this 
rule  is  that  the  expression  "In  case  of*  nat- 
urally Imports  a  contingency,  which  would 
not  exist  if  the  death  contemplated  Is  that 
of  the  first  taker  generally,  for  his  death, 
generally.  Is  certain  to  happen.  Brown  v. 
Lippincott,  49  N.  J.  Bq.  (4  Dick.)  44,  46,  28 
Atl.  497. 

INOA8S. 

See  "Cash.* 

IN  OHABOEL 

See  'XSharge^;  ''Bnglneer  in  Gharga*' 

IN  THE  OITT* 

One  who  bad  reaided  in  territory,  an- 
nexed to  the  city,  for  three  years  immedi- 
ately preceding  the  annexation  of  such  ter^ 
ritory,  at  once  became  eligible  to  a  city 
office  under  a  provision  of  the  dty  diarter 
requiring  a  residence  of  three  years  '^n  the 
city"  in  order  to  render  one  eligible  to  office 
therein.  Gibson  v.  Wood,  49  8.  W.  768,  769, 
105  Ky.  740,  48  L.  R.  A.  699. 

nr  ooMKOK. 

See  **Fenced  in  Oommon";  **renant  in 
Common." 

Land  is  not  held  "hi  common"  when  a 
party  segregates  It  from  the  adjoining  land 
by  the  erection  of  a  fence  or  otherwise.  A 
person  uses  his  land  otherwise  tlian  in  com- 
mon when  he  segregates  It  from  the  adjoining 
land,  his  occupation  being  such  that  he  and 
his  neighbor  cannot  or  do  not  use  their  land 
together  or  in  common.  This  may  be  done 
by  the  erecticm  of  a  fence,  but  it  may  be 
done  otherwise.  One  parson  may  use  his 
land  for  growing  grain,  and  another  for 
pasture.  Hewitt  v.  Jewell,  12  N.  W.  738, 
739.  59  Iowa,"  87. 

Where  land  is  part  of  the  uninclosed 
and  general  domain,  whether  such  domain  is 
owned  in  part  by  the  United  States  or  wholly 
by  Individuals,  and  the  nee  to  which  the 
land  in  question  is  devoted  does  not  call  for 
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an  Inclosure,  It  may  be  said  to  be  used  In 
common.  The  word  "common"  Is  not  used 
with  reference  to  any  right  In  the  land 
itself;  it  is  used  solely  with  reference  to 
the  obligation  to  contribute  to  a  partition 
fence.  Syas  v.  Peck,  12  N.  W.  304,  305,  58 
Iowa,  256. 

"In  common,"  as  used  in  Rev.  St  § 
2324  [U.  S.  Comp.  St.  1901,  p.  1426],  which 
requires  every  claimant  of  mineral  land  to 
do  a  certain  amount  of  work  each  year,  but 
provides  that  when  such  claims  are  held  in 
common  such  expenditure  may  be  made  upon 
any  one  claim,  should  be  construed  to  mean 
contiguous  claims  held  in  common.  Cham- 
bers V.  Harrington,  4  Sup.  Ct  428,  429,  111 
U.  S.  350,  28  L.  Bd.  452. 

The  words  ''in  common,"  as  used  in  a 
devise  of  real  estate  to  certain  persons  and 
their  issue,  and,  in  default  of  such  issue, 
remainder  to  the  testator's  right  heirs,  and 
the  right  heirs  of  his  wife,  as  tenants  "in 
common,"  indicate  equality,  there  being  noth- 
ing said  to  the  contrary;  and  the  wife's  rela- 
tives take  not  more  than  each  of  the  testa- 
tor's own — ^they  are  all  to  take  equal  shares 
per  capita.  Walker  v.  Dunshee,  88  Pa.  (2 
Wright)  430,  439. 

"In  common,"  as  used  in  a  will  devising 
property  to  a  certain  person  for  life,  and 
after  her  death  the  remainder  to  her  lawful 
issue,  to  have  and  to  hold  the  same  "in  com- 
mon" to  them,  their  heirs  and  assigns,  for- 
ever, are  not  such  superadded  words  of 
limitation  or  distributive  modification  as  will 
make  the  words  "lawful  issue"  words  of 
purchase.  Grimes  v.  Shirk,  32  Atl.  113,  119, 
169  Pa.  74. 

IN  CONFINEMENT. 

See  "Confine — Confinement" 

IN  OONFOBMIT Y  WITH. 

See  "Conformity." 

IN  CONNECTION  WITH. 

The  words  "in  connection  with  that 
company's  railways,"  as  used  in  the  order  of 
court  directing  a  receiver  of  a  railroad  to 
pay  laborers  and  employes  of  the  company 
for  labor  and  services  actually  done  "in  con- 
nection with  that  company's  railways,"  are 
the  equivalent  of  "in  the  interest  and  upon 
the  employment  of  that  company  in  and 
about  its  railways  and  the  operation  and 
management  thereof,  and  all  matters  con- 
nected with,  relating  to,  and  growing  out 
of  the  proper  and  legitimate  business  of 
the  company  as  the  possessor  and  operator 
of  such  railways."  The  phrase  was  intended 
to  and  does  embrace  every  employment  for 
the  performance  of  any  service  in  promoting 


the  interest  and  enforcing  and  defending  tbe 
rights  of  the  company  as  a  railway  corporai- 
tion  in  respect  to  its  railways  in  its  posses- 
sion and  under  its  management  Gumey  t-. 
Atiantic  &  G.  W.  R.  Co.,  58  N.  Y.  358,  37X. 

The  words  "in  connection,"  in  the  con- 
veyance of  land  on  which  a  factory  stood* 
together  with  all  the  rights  and  privilei^es 
in  connection  with  the  property  conveyed^ 
was  construed  to  have  been  used  in  the  sense 
of  "connected,"  and  therefore  that  the  con- 
veyance only  passed  a  water  right  connected 
with  the  mill,  and  not  an  entire  water  rlglit« 
used  in  connection  with  the  property,  whicli 
was  also  used  by  the  grantor  for  the  opera- 
tion of  a  mill.  Home  v.  Hutchins,  51  AtL 
651,  654,  71  N.  H.  128. 

IN  CONSEQUENCE  OF. 

An  allegation  in  a  complaint  that  certain 
injuries  were  caused  "by  reason  and  in  con- 
sequence of"  defendant's  negligence  is  equiv- 
alent to  an  allegation  that  the  injury  was 
caused  wholly  by  defendant's  negligence,  or 
without  the  fault  of  plaintiff,  and  is  therefore 
a  sufficient  allegation  that  the  plaintifT  is 
not  guilty  of  contributory  negligence.  Bene- 
dict V.  Union  Agricultural  Soc,  52  Atl.  110, 
118,  74  Vt  91. 

IN  CONSIDERATION. 

The  phrase  "in  consideration,'*  as  used 
in  a  will  where  testator  devised  real  and 
personal  property  to  S.,  "in  consideration" 
of  the  testator  being  taken  good  care  of  for 
the  remainder  of  his  life,  did  not  mean  that 
the  devise  was  on  condition  that  he  should 
be  taken  such  care  of,  but  was  employed  only 
to  show  the  consideration  or  motive  inducing 
the  making  of  the  devise.  Martin  v.  Martin, 
181  Mass.  547,  548. 

Where  a  contract  for  the  grading  of  cer- 
tain lots  recites  that,  "in  consideration  of 
the  faithful  performance  of  the  specified 
work,"  the  owner  of  the  lots  would  pay  a 
certain  sum  per  cubic  yard  for  the  earth  re- 
moved, the  ^rase  **in  consideration  of  the 
faithful  performance  of  the  specified  work" 
imports  an  obligation  to  pay  only  when  the 
whole  work  is  performed.  Potts  v.  Point 
Pleasant  Land  Co.,  8  Atl.  109,  110,  49  N.  J. 
Law  (20  Vroom)  411  (dting  1  Chit  PI. 
322). 

In  a  contract  reciting  that  it  is  made  in 
consideration  of  one  of  the  parties  thereto 
buying  certain  goods,  the  phrase  "in  con- 
sideration of  buying"  "implies  an  agreement 
to  buy  as  a  consideration  of  the  promise  to 
sell,  and  thus  the  contract  becomes  a  mutual 
contract  executory  in  its  nature,  but  imposing 
on  the  buyer  the  obligation  to  buy  and  the 
seller  the  obligation  to  sell."  W.  P.  Fuller 
&  Co.  y.  Schrenk,  68  N.  Y.  Suppc  781,  783,  58 
App.  Dlv.  222. 
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▲  written  agreement  stated  that,  **hi 
consideration**  tbat  plaintiff  should  procure 
a  purchaser  for  a  certain  piece  of  land  at 
a  certain  price,  defendant  agreed  to  pay 
plaintiff  all  the  money  exceeding  the  stipu- 
lated price  which  the  purchaser  should  pay 
for  the  premises,  and  that,  In  case  defendant 
himself  should  sell  the  premises,  he  agreed 
to  pay  plaintiff  3  per  cent  of  the  price  paid 
to  him  therefor.  Plaintiff  performed  serylces 
and  spent  money  to  procure  a  purchaser,  hut, 
before  he  succeeded  In  doing  so,  defendant 
sold  the  land  himself.  In  an  action  by 
plaintiff  for  3  per  cent  of  the  amount  de- 
fendant received  for  the  land,  It  was  contend- 
ed that  the  statement  that  defendant's  agree- 
ment was  '*ln  consideration"  that  plaintiff 
should  procure  a  purchaser  was  a  statement 
of  the  entire  consideration  for  the  contract 
in  writing,  and  hence  evidence  of  any  other 
consideration  was  Inadmissible  to  vary  the 
terms  of  the  written  contract;  but  the 
court  observed  that  the  term  "in  considera- 
tion'* might  be  used  to  define  the  conditions 
upon  which  the  first  branch  of  the  agreement 
should  take  effect,  rather  than  to  set  forth 
its  consideration  in  a  legal  sense;  but  that, 
whether  this  were  so  or  not  the  term  had 
no  application  to  the  last  branch  of  the  agree- 
ment it  being  obvious  that  this  last  clause 
could  never  be  supported  by  it  as  a  consid- 
eration, inasmuch  as  the  very  contingency 
upon  which  the  last  clause  was  to  become 
operative  involved  a  defeat  of  that  which 
was  denominated  the  "consideration*'  in  the 
first  clause.  Goward  t.  Waters,  98  Mass. 
596,  598. 

The  words  'in  consideration  thereof," 
in  a  conveyance  of  land  with  a  certain  reser- 
vation, and  on  condition  that  the  grantee^ 
in  consideration  thereof,  erect  and  keep  a 
bridge  in  repair,  etc,  at  most  imported  that 
the  undertaking  to  build  the  bridge  was  in- 
duced by  the  reservation  of  the  use  of  a 
part  of  the  water  of  the  stream  over  which 
it  was  built  in  a  particular  way,  and  the  con- 
sequent inconvenience  occasioned  to  the  gran- 
tee, not  that  the  reservation  was  purchased 
by  the  agreement  to  build.  Paschall  v.  Pass- 
diore,  15  Pa.  (3  Harris)  295,  307. 

nf  OONTEMPIiATIOK. 

See  "Ck>ntemp]ation  of  Assignmenf*; 
"Contemplation  of  Bankruptcy";  "Con- 
templation of  Insolvency." 

nf  OONTBOVERST. 

See  '^Amount  in  Controversy.** 

nr  THE  oouBsi:  of* 

See  "Course.** 

or  0O17BT. 

Bee  "Court'* 


IN  OUSTODIA  USGU. 

See  "Custody  of  the  Law." 

IN  OUSTODT. 

See  "Custody.** 

IN  DEED. 

See  "Warrant  in  Deed.** 

IK  DEFAULT  OF  ISSUE. 

The  phrase  'In  default  of  Issue"  in  a 
will  is  uniformly  construed  to  mean  an  in- 
definite failure  of  issue,  unless  there  be 
something  in  the  context  to  qualify  the 
general  expression,  or  the  reference  be  ex- 
pressly to  persons  then  existing.  George  v. 
Morgan,  16  Pa.  (4  Harris)  95,  106;  Kay  t. 
Scates,  87  Pa.  a  Wright)  31,  38,  78  Am.  Dec. 
899;  Tinsley  y.  Jones  (Va.)  18  Grat  289, 
292. 

nr  DEPOT. 

A  bill  of  lading  providing  that  a  rail- 
road company  should  be  liable  for  the  loss 
of  the  goods  while  "in  depot"  does  not  in- 
clude cotton  placed  on  the  pliatform  of  a 
compress  company  to  be  compressed,  and 
for  which  the  railroad  company  had  execut- 
ed such  bill  of  lading,  binding  itself  to  trans- 
port it.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Pep- 
perell  Mfg.  Co.  (Tex.)  87  S.  W.  965. 

IK  THE  DISOBETIOK  OF. 

See  "Discretion.'* 

Uf  DISPUTE. 

See  "Amount  in  Dispute.** 

IK  DUE  COURSE. 

See  "Holder  in  Due  Course";   "Indorse 
in  Due  Course." 

nr  DUE  FOBM. 

See  "Due  Form.** 

IK  EACH  CASE. 

See  "Bach  Case.** 

IK  EACH  TEAR. 

See  "Bach  Tear.'* 

IK  EQUAL  DEGREES. 

See  "Bqual  Degree.** 

nr  ERROR. 

See  "Proceedings  in  Error.** 
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or  ES8B. 

See  "In  Belns." 

IN  THE  EVENT. 

"In  the  event,  howeyer,"  as  used  in  a 
will  bequeathing  a  sum  of  money  to  the  chil- 
dren of  testator's  sister,  providing  that  "in 
the  event  however,"  of  the  death  of  such 
children,  refers  to  a  future,  not  a  past,  event 
Westcott  V.  Higgins,  58  N.  Y.  Supp.  988,  d39, 
42  App.  Dlv.  69. 

IN  EVERT  IN8TANOB. 

The  phrase  "in  every  instance,^  as  found 
in  Ck)nst  1898,  art  9,  providing  that  the  ac- 
cused in  evei7  Instance  shall  have  the  right 
to  be  confronted  with  the  witnesses  against 
him  and  defend  with  counsel,  was  not  intend- 
ed to  exclude  dying  declarations.  State  v. 
Kline,  33  South.  618,  625,  109  La.  608. 

IN  EXECUTION  OF, 

'^n  execution  of  the  act**  as  used  in  6 
&  6  Wm.  IV,  c.  63,  S  40,  providing  that  no 
plaintiff  shall  recover  in  any  action  for  any 
irregularity  or  other  wrongful  proceeding  "in 
the  execution  of  the  act"  if  tender  of  suffi- 
cient amends  shall  have  been  made  before 
action  brought  and  that  if  there  had  been 
no  such  tender  of  amends  the  defendant 
might  pay  money  into  court  did  not  mean 
that  where  Irregularities  occurred  in  attempt- 
ing the  execution  of  the  act  the  defendant 
was  entitled  to  a  verdict  on  simply  proving 
that  what  he  did  without  the  authority  of 
the  act  he  did  in  pursuance  of  it;  that  is, 
in  the  belief  that  under  the  statute  he  was 
justified  in  doing  it  Thomas  v.  Stephen- 
son, 2  El.  &  Bl.  108,  116. 

IN  EXTREMIS* 

"In  extremis"  is  used  in  law  to  denote 
such  condition  as  will  dispense  with  an  oath, 
so  as  to  authorize  unsworn  declarations 
made  by  a  person  since  deceased.  Just  be- 
fore death,  and  with  knowledge  that  he  was 
about  to  die,  admissible  in  evidence.  Gray 
V.  Goodrich  (N.  Y.)  7  Johns.  95,  96. 

A  good  and  nuncupative  will  made  in 
extremis  Is  one  executed  when  the  testator 
is  overtaken  by  sudden  and  violent  sickness, 
and  has  not  had  time  and  opportunity  to 
make  a  written  will.  A  long-standing  and 
continued  infirmity,  as  a  chronic  disease, 
would  not  be  such  extremity.  Strieker  v. 
Groves  (Pa.)  5  Whart  386,  397. 

IN  FACT. 

See  "Assignee  in  Fact";  "Attorney  In 
Fact";  "Founded  in  Fact";  "Fraud 
In  Fact" ;  ^'Surrender  in  Fact* 


IN  FAVOR  OF. 

As  used  in  Act  March  8,  1875  (18  Stat. 
470,  c.  137,  §  1  [U.  S.  Comp.  St  1901,  p.  508]>, 
providing  that  the  Circuit  Ck>urts  of  the 
United  States  shall  not  have  cognizance  ot 
any  suit  founded  on  contract  '*ln  favor  ot 
an  assignee,*'  unless  his  suit  might  have  been 
prosecuted  in  such  court  to  recovery  thereon 
if  no  assignment  had  been  made,  except 
in  cases  of  negotiable  notes  and  bills  of  ex- 
change, cannot  be  construed  to  mean  that, 
when  the  Jurisdiction  is  invoked  by  the  de- 
fendant by  a  removal  from  the  state  court. 
It  cannot  be  deemed  to  be  exerted  in  fbvor 
of  the  assignee,  but  rather  in  favor  of  tbe 
adverse  party.  The  words  "in  favor  of  an 
assignee"  were  evidently  used,  not  to  dis- 
tinguish between  the  plalntilf  and  the  de- 
fendant in  the  suit  but  between  the  assignee 
and  bis  assignor,  so  as  not  to  glYe  the  favor 
to  the  former  of  bringing  a  suit  which  was 
denied  to  the  latter.  Clafiln  v.  Common- 
wealth Ins.  Co.,  8  Sup.  Ct  507,  508^  110  U.  8. 
81,  28  L.  Ed.  70. 

IN  FEE. 

See  **Fee.*» 

IN  THE  FIELD. 

The  expression  "in  the  field,"  as  used 
in  a  warning  to  see  if  a  town  would  pay 
bounties  to  "veterans  re-enlisting  in  the 
field,"  means  those  soldiers  who  re-enlisted 
while  they  were  yet  held  to  military  service 
under  a  former  unexpired  enlistment  A  man 
who  had  been  a  soldier  in  the  service  ceased 
to  be  a  soldl^  in  the  field  when  he  received 
a  full  discbarge  from  such  service.  The 
term  *1n  the  field*'  has  a  clear  meaning,  and 
signifies  "in  the  military  service  for  the  pur- 
pose of  carrying  on  the  pending  war."  Sar- 
gent V.  Town  of  Ludlow,  42  Vt  726,  729. 

IN  THE  FIRST  DEGREE. 

The  words  "in  the  first  degree,"  as  con- 
tained In  a  verdict  finding  defendant  guilty 
of  murder  in  the  first  degree,  should  be  taken 
in  their  ordinary  acceptation,  and  not  In  the 
legal  sense  which  they  may  bear  in  othtf 
states  under  peculiar  statutes.  They  natur- 
ally mean  simply  that  the  defendant  was 
guilty  of  the  first  or  highest  degree  of  mur- 
der. Hocker  v.  Commonwealth  (Ky.)  70  S. 
W.  291,  292. 

IN  THE  FIRST  INSTANCE. 

As  used  in  City  Charter,  |  1406,  provid- 
ing that  the  courts  of  special  sessions  of  the 
city  of  New  York  should  have  in  the  first 
instance  exclusive  Jurisdiction  to  hear  and 
determine  all  charges  of  misdemeanors  com- 
mitted within  the  dty  of  Mew  York,  except 


IN  THS  FIBST  FLAGS 


3473 


IN  FULL 


charges  of  libel,  the  phrase  "In  the  first  In- 
stance" may  well  be  regarded  as  words  of 
limitation,  and  as  disclosing  an  intent  that 
the  exclusive  jurisdiction  conferred  upon 
courts  of  special  sessions  exists  only  where 
no  other  authorized  proceeding  is  pending. 
People  Y.  McCarthy,  61  N.  B.  889,  900,  168 
N.  Y.  549. 


IN  THE  FIRST  FLAOB. 

See  "Imprimis." 

IK  FOBOEL 

See  I'Full  Force";  "Then  in  Force.** 

Where  an  assessment  for  street  improve- 
ments was  made  under  an  ordinance  which 
was  declared  Invalid,  and  the  Legislature 
thereafter  authorized  a  reassessment  as  near 
as  may  be  in  accordance  with  the  law  "in 
force"  at  the  time  such  reassessment  is 
made,  the  contention  that  no  reassessment 
can  be  made  because  there  was  no  law  in 
force  is  not  tenable,  since  the  statute  itself 
provides  a  complete  scheme  for  such  reas- 
sessment. Lewis  V.  City  of  Seattle^  69  Pac. 
893,  896,  28  Wash.  639. 

IN  FRAUD  OF. 

See  "Founded  bi  Fraud." 

United  States  Revenue  Act  June  80, 
1864,  S  48»  which  provides  for  the  forfeiture 
of  goods  on  which  taxes  are  imposed  when 
they  are  found  in  the  possession  or  custody 
of  some  person  for  the  purpose  of  being  sold 
or  removed  by  such  person  "in  fraud  of  the 
internal  revenue  laws,"  means  in  violation 
of  the  internal  revenue  laws.  In  re  Quan- 
tity of  Tobacco  (0.  S.)  20  Fed.  Oas.  122.  123. 

IN  FRONT  OF* 

The  words  "in  front,"  in  a  notice  of  sale 
stating  that  mortgaged  premises  would  be 
sold  in  front  of  the  office  of  the  register  of 
deeds  in  a  certain  county,  should  be  con- 
strued as  equivalent  to  "immediately  in 
front"  or  "in  front  and  near  to." ,  Merrill  v. 
Nelson,  18  Idinn.  366,  376  (18  Oil.  335,  339). 

"Front  of,"  as  used  in  48  Geo.  Ill,  c. 
128,  I  59,  assessing  a  certain  sum  upon  all 
halls,  gaols,  churchyards,  etc.,  within  the 
town  of  B.,  **for  every  yard,  running  meas- 
ure, of  the  length  in  front  of  such  hall," 
etc.,  means  the  same  as  "frontage"  in  pop- 
ular parlance,  and  Includes  every  part  of 
the  building  which  could  be  formed  into  a 
front  by  opening  doors  and  windows  in  it 
80  as  to  obtain  communication  with  any 
street,  being  that  part  of  the  building  which 
fronts  or  abuts  on  any  public  street    Jus- 


tices of  Bedfordshire  v.  Bedford  Impvore- 
ment  Com'rs,  7  Bxch.  *658,  ^666. 

"Front"  as  used  in  a  notice  that  a  per- 
son was  injured  on  a  sidewalk  in  a  certain 
street  at  a  point  on  the  west  side  thereof, 
in  "front"  of  the  property,  No.  117,  occupied 
by  a  certain  person  and  owned  by  certain 
other  persons,  means  in  the  immediate  front 
and  not  across  the  street.  Cloughessey  v. 
City  of  Waterbury,  51  Conn.  405,  421,  50 
Am.  Rep.  38. 

"Front"  as  used  in  a  dty  ordinance  pro- 
posing to  vacate  a  street  in  front  of  certain 
blocks,  and  conveying  to  the  owners  of 
lots  in  those  blocks  what  remained  in  such 
street  in  front  of  their  lots,  respectively, 
to  a  certain  specified  line  on  the  margin  of  a 
river,  means  the  land  lying  between  those 
blocks  and  the  river,  bounded  by  the  pro- 
jecting of  the  lines  of  the  blocks  directly  to 
the  river,  and  not  by  diverging  those  lines 
from  the  corners  of  the  blocks  so  that  they 
should  strike  the  river  at  right  angles  to 
its  course.  Tracy  v.  City  of  Chicago,  24 
111.  a4  Peck)  500.  506. 

"In  front  of  a  dwelling  house,"  as  used 
in  Gen.  St  §  2683,  authorizing  the  propw 
authorities  to  clear  any  water  course  through 
any  person's  land,  but  providing  that  such 
authority  should  not  be  construed  to  allow 
the  draining  of  water  into  any  "dooryard 
in  front  of  any  dwelling  house,"  is  not  to  be 
construed  as  meaning  only  that  portion  of 
the  dooryard  which  lies  strictly  in  front  of 
the  house — that  is,  between  the  house  and 
street  and  between  lines  drawn  from  the 
house  to  the  street  parallel  to  the  sides  of 
the  house — ^but  as  the  words  "in  front  of," 
plainly  qualify  "dooryard,"  they  do  not  fix 
the  place  in  the  dooryard  where  water  may 
not  be  drained,  and,  taken  together,  are 
equivalent  to  "front  dooryard."  Borough  of 
Torrington  v.  Messenger,  50  Atl.  873,  874,  74 
Conn.  321. 

"In  front  of,"  as  used  in  Laws  1897, 
p.  229,  §  39,  dividing  tide  and  shore  lines 
into  classes  of  which  the  first  is  lands  within 
or  in  front  of  the  limits  of  any  corporate 
city,  will  be  held  to  refer  only  to  lands  ad- 
joining the  limits,  and  not  those  separated 
by  a  channel  of  navigable  water.  State  v. 
Bridges,  64  Pac  618,  24  Wash.  868. 

IN  FUIili. 

See  "Indorsement  in  Full." 

A  receipt  in  favor  of  an  administrator 
by  several  persons  next  of  kin  of  the  de- 
ceased, etc.,  acknowledging  the  receipt  of 
their  distributive  shares  "in  full,"  should  be 
construed  as  prima  facie  evidence  only  of 
such  payment.  Adding  the  words  "in  full" 
to  the  receipt  does  not  make  it  conclusive, 
since  a  receipt  is  regarded  as  nothing  more 
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than  evidence  of  payment,  which  may  be  ex- 
plained or  controlled  by  other  evidence. 
Bard  ▼.  Wood,  44  Mass.  (3  Mete.)  74,  76. 

The  words  •*ln  full,"  as  used  In  a  receipt 
in  full,  are  subject  to  explanation,  and,  when 
so  explained,  ought  to  be  Interpreted  with 
reference  to  it  Watts  v.  Baker,  8  S.  B. 
773,  774,  78  Ga.  022. 

The  use  of  the  words  "In  full  of  all  de- 
mands," In  a  check  given  by  the  defendant 
to  plaintiff  after  services  had  been  rendered 
by  plaintiff,  will  not  be  held  to  constitute 
a  satisfaction  of  plaintiff's  demand  for  wa- 
ges, where  defendant  testified  that  it  was 
drawn  to  pay  for  property  bought  of  plain- 
tiff, and  that  he  did  not  know  at  the  time  of 
the  claim  for  wages.  Krauser  v.  McGurdy, 
34  Atl.  618,  619,  174  Pa.  174. 

"In  full,*'  as  used  in  the  codicil  of  a  will 
providing  that  property  given  in  the  codicil 
to  a  certain  beneficiary  shall  be  in  full  of 
all  bequests  to  him,  should  be  construed  to 
mean  "in  lieu."  Masons'  Ex'rs  v.  Trustees 
of  Methodist  Episcopal  Church  at  Tuckerton, 
27  N.  J.  Eq.  (12  C.  B.  Green)  47,  61. 

IN  THE  FUIiIi  CONFIDENOE. 

See  "Full  Confidence." 

IN  FUNDS. 

See  "Fund";  "If  in  Funds" ;  "When  In 
Funds." 

IN  0B08S. 

See  "Common  In  Gross";  "Basement  in 
Gross";  "Powers  in  Gross";  "Right 
of  Way  In  Gross";  "Sale  in  Gross"; 
"Servitude  in  Gross." 

Appurtenant  distinguished,  see  "Appur- 
tenance— ^Appurtenant" 

A  deed  conveying  a  certain  tract  of  land 
containing  a  certain  number  of  acres,  more 
or  less,  and  not  setting  out  metes  and  bounds 
by  courses  and  distances,  but  reciting  that 
the  tract  of  land  is  "sold  in  gross"  and  not 
by  the  acre^  is  synonymous  with  a  contract 
of  hazard,  and  precludes  any  claim  of  abate- 
ment in  the  purchase  money.  Green  v.  Tay- 
lor, 10  Fed.  Oas.  1120,  1126. 

1  Rev.  St  p.  730,  |  63,  declares  that  no 
person  beneficially  interested  in  a  trust  for 
the  receipt  of  the  rents  and  profits  of  lands 
can  assign  or  in  any  manner  dispose  of  such 
interest,  but  the  rights  and  interests  of  every 
person  for  whose  benefit  a  trust  for  the  pay- 
ment of  a  sum  in  gross  is  created  are  assign- 
able. Held,  that  the  words  "sum  in  gross" 
only  apply  to  one  single  entire  sum,  and  not 
several  sums,  and  hence  the  words  do  not 
include  annuities  payable  annually,  since  they 
are  several  sums.  Hawley  v.  James  (N.  T.) 
16  Wend.  61,  262. 


IN  HAND. 

See  "Assets  in  Hand";  "Funds  in  Hand"; 
"On  Hand." 

"Moneys  in  hand,"  as  used  by  a  testa- 
tor in  bequeathing  all  his  moneys  in  band, 
includes  cash  balance  in  the  hands  of  his 
bankers,  though  the  same  carried  interest, 
but  it  did  not  include  moneys  out  on  secorl- 
ties.    Vaisey  v.  Reynolds,  5  Russ.  12, 14. 

"Money  in  the  hands  of  a  sheriff  or  othor 
officer,"  as  used  in  Rev.  Code,  §  2948,  author- 
izing the  attachment  of  money  in  the  hands 
of  a  sheriff  or  other  officer  and  its  payment 
into  court,  does  not  mean  public  ^  moneys, 
but  means  the  money  of  private  individuals 
deemed  to  be  in  the  custody  of  the  lamr  be- 
cause received  by  authority  of  the  law — 
moneys  for  which  the  officer  receiving  it  is 
answerable  only  to  the  individual  entitled  to 
demand  and  receive  it  Pruitt  v.  Armstron^p 
56  Ala.  906,  809. 

IN  HAND  PAIB. 

The  use  of  the  expression  **iD.  hand  paid," 
in  a  life  policy  which  recites  that  it  is  is- 
sued in  consideration  of  a  certain  sum  in  hand 
paid,  is  not  conclusive  on  the  question  of  pay- 
ment, as  it  is  a  mere  receipt,  and  is  open  to 
explanation  by  parol  evidence  of  the  actual 
facts.  Pitt  V.  Berkshire  Life  Ins.  Go.»  100 
Mass.  600,  60i. 

IN  THE  HANDS  OF. 

A  person  assigned  all  the  "right,  title, 
and  interest  to  the  real  and  personal  estate 
of  C,  intending  hereby  to  convey  all  the  right 
and  title  of  or  to  property  which  I  have  or 
may  have  as  heir  of  C,  including  also  any 
right,  title,  or  interest  I  may  have  or  have 
unto  any  sum  of  money  'in  the  hands  of  B., 
derived  from*  the  sale  by  myself  and  mother 
of  the  farm  occupied  by  father  in  his  life- 
time." Held,  that  the  words  "in  the  hands 
of,"  as  used  in  the  assignment,  should  be  con- 
strued to  include  a  sum  of  money  derived 
from  such  sale  and  deposited  in  a  savings 
bank  by  B.,  who  holds  the  book  issued  for 
such  deposit  in  the  name  of  the  assignor,  al- 
though B.,  as  administrator  of  C.'s  estate, 
also  holds  a  promissory  note  as  part  pay- 
ment for  the  farm  and  the  proceeds  of  a  sale 
of  the  personal  property  of  the  estate. 
"When  the  money  of  one  is  spoken  of  as  In 
the  hands  of  another,  often  no  more  is  meant 
than  that  the  latter  is  a  debtor  to  the  former. 
The  phrase  is  colloquial  and  familiar,  and 
not  an  accurate  one.  In  the  assignment  in 
the  case  at  bar  it  meant  the  sum  of  money 
which  B.,  by  his  possession  of  the  bankbook, 
then  controlled,  so  far  at  least  as  to  keep 
it  from  the  assignor."  Swan  v.  Warren,  138 
Mass.  11,  li. 


IN  THB  HANDS  OF 


3475 


IN  LISU  OF 


Within  the  meaning  of  Qen.  St  S  1164, 
exempting  from  levy  any  pension  moneys  re- 
ceived from  the  United  States  "while  in  the 
hands  of  the  pensioner,"  the  proceeds  of  a 
pension  check  which  the  pensioner  deposited 
in  a  savings  bank  in  a  single  deposit  and 
had  entered  on  liis  passbook  is  ''in  the  hands 
of  such  pensioner  and  exempt  from  levy. 
Price  V.  Society  for  Savings,  G4  Gonn.  362, 
30  AtL  1S9,  42  Am.  St  Bep.  19& 


nr  HER  OWK  Ni 

See  "Own  Name." 

nr  HIS  OFFIOB. 

Where  a  statute  authorizing  the  creation 
of  drainage  districts  provides  in  express 
terms  that  the  petition  shall  be  presented  to 
the  town  clerk,  who  should  file  the  same  **in 
his  office,"  the  direction  imports  that  it  shall 
be  placed  in  the  town  clerk's  oflQce,  and  not 
filed  with  the  clerk,  so  that  it  may  be  exam- 
ined by  persons  interested  In  ttie  contents 
thereof.  Bishop  v.  People,  65  N.  B.  421,  423, 
200  IIL  33. 

ZV  HI8  OFFIOIAX.  OAPAOITT. 

Pen.  Gode,  i  426,  declares  that  the  phrase 
"public  moneys"  includes  all  money  received 
or  held  by  county  commissioners  in  their  of- 
ficial capacity.  Held,  that  an  allegation  that 
moneys  were  received  by  defendant,  a  county 
officer,  'in  his  official  capacity,"  should  be 
construed  to  mean  that  the  moneys  were 
received  as  public  moneys  in  his  official  ca- 
pacity. People  V.  Hamilton  (Oal.)  82  Pac. 
526,  52& 

nr  HIS  OWH  BIGHT. 

See  '*Own  Right" 

INIJIIViTUM* 

See  'Trust  in  Invitum*** 

See  ''Ck>ntract  in  Issue." 


nrrrs  STEAD. 

The  phrase  "in  its  stead,**  as  used  In  a 
ODdidl  wherein  a  bequest  Is  revoked  and 
"in  its  stead  I  give  to  her"  a  certain  sum,  is 
used  in  its  ordinary  and  popular  definition — 
in  the  room  of ;  in  lieu  of ;  in  the  place  of. 
They  are  expressions  of  substitution  of  one 
thing  for  another.  Therefore,  in  using  the 
words  and  the  terms  referred  to,  the  testa- 
trix indicated  an  intent  to  change  the  pro- 
Tislon  annulled,  amended,  or  revoked,  and  to 
nipersede  the  substance  of  the  gift  by  the 


substitution  of  something  different  Grulk* 
shank  v.  Cruikshank«  80  N.  Y.  Supp.  8,  12. 
39  Misc.  Bep.  401. 

IK  KIND. 

Mansf.  Dig.  f  5749,  providing  that  the 
collector  of  revenue  shall  be  allowed  com- 
missions for  collecting  revenue,  as  follows: 
'*For  the  first  ten  thousand  dollars  collected, 
five  per  cent  in  kind" — only  means  that  the 
commissions  shall  be  paid  out  of  the  same 
fund  in  which  the  tax  was  collected,  and 
does  not  authorise  a  further  computation  of 
commissions  at  that  rate  when  the  amount  of 
the  items  collected,  upon  which  the  5  per 
cent,  has  been  computed,  aggregates  more 
than  $10,000.  Wilson  v.  State,  10  &  W. 
491,  492,  61>rk.  212. 


IK  IJkW. 


In 


See  "Assignee    in    Law**;    "Fraud 
Law" ;  "Warrant  in  Law." 

nfUEU  OF, 

"In  lieu  of  signifies  "instead  of  'In 
place  of,"  and,  as  used  in  a  bill  of  sale  re- 
citing that  it  is  given  'In  lieu  or'  a  certain 
chattel  mortgage,  shows  that  it  was  intend- 
ed simply  as  security  for  the  debt  due  him, 
and  was  intended  to  take  the  place  of  the 
chattel  mortgage.  Irwin  v.  McDowell  (Cal.) 
34  Pac.  708,  709. 

"In  lieu  of  oxen,"  as  used  in  a  statute 
exempting  from  execution  two  horses  kept 
and  used  for  team  work  in  lieu  of  oxen, 
means  that  the  debtor  cannot  have  both  a 
yoke  of  oxen  and  also  horses  at  the  same 
time  exempt  Hickok  v.  Thayer,  49  Vt  872, 
874. 

"In  lieu  of  dower,"  as  used  in  a  will  in 
which  the  testator  makes  provision  for  his 
wife  in  the  following  language,  "I  loan  to 
my  wife  certain  land  *ln  lieu  of  dower,* " 
testator  also  conveying  certain  slaves  to  his 
wife  "to  her,  her  heirs  and  assigns  forever," 
and  bequeathing  to  her  certain  perishable 
property  in  fee  simple,  is  construed  so  as  to 
limit  the  estate  of  the  wife  in  the  land  to 
her  life.  Britt  v.  Rawlings,  13  S.  B.  336,  87 
Oa.  146. 

The  phrase  "in  lieu  and  full  satisfaction 
of  dower,"  in  a  contract  that  the  wife  is  to 
have  and  hold  certain  land  as  a  Jointure  iu 
lieu  and  full  satisfaction  of  dower,  means 
that  she  surrenders  all  claim  to  dower. 
Bryan  v.  Bryan,  34  S.  W.  260,  261,  62  Ark. 
79. 

The  phrase  "in  lieu  of  all  other  taxes," 
as  used  in  Acts  1893,  c  89,  §  4,  providing  that 
each  insurance  agent  doing  business  in  the 
state  in  counties  of  50,000  inhabitants  or  over 
shall  annually  pay  the  sum  of  |20  as  a  state 
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IN  LIKB  PBOPOUTION 


privilege  tax  in  llev  of  all  other  tax,  is  a 
positiTe  exclusion  of  every  other  privilege 
tax.  The  phrase  has  no  other  office  or  mean- 
ing. It  follows,  therefore,  that  the  munic- 
ipal privilege  tax  laid  on  insurance  agents 
by  the  act  of  1889  was  impliedly  repealed 
by  the  act  of  1893.  Hunter  v.  Gi^  of  Mem- 
phis, 26  S.  W.  828,  829,  98  Tenn.  (9  Pickle) 
57L 

Act  1847,  I  1,  which  declares  that  each 
bead  of  a  family,  at  his  election,  'in  lieu" 
of  the  property  mentioned  in  Act  March  26, 
1846,  S  11,  subds.  1,  2,  may  select  and  hold 
exempt  from  execution  any  other  property, 
real,  personal,  or  mixed,  not  exceeding  in 
value,  etc^  does  not  operate  to  confine  the 
exemption  to  persons  having  the  property 
named  in  the  act  of  1846  before, referred  to, 
but  is  so  construed  that,  if  a  person  has  no 
property  other  than  that  named  in  the  act 
of  1846,  he  may  make  the  selections  provid- 
ed for  in  the  act  of  1847,  S  1«  and  the  same 
shall  be  exempt  from  execution.  State,  to 
Use  of  Garrett  v.  Farmer,  21  Mo.  160,  162. 

A  bank  charter  providing  that  the  bank 
should  pay  to  the  state  an  aimual  tax  of  a 
certain  amount  on  its  capital  stock,  which 
should  be  "in  lieu  of  all  other  taxes,"  means 
that  none  other  than  the  tax  specified,  how- 
ever described,  can  be  demanded.  It  limits 
the  bank's  liability  to  the  specific  tax.  The 
term  has  the  effect  of  exempting  from  taxa- 
tion the  property  of  the  bank,  as  well  as  the 
individual  property  of  the  shareholders  in 
the  coriM>rate  stock  and  its  shares.  State  of 
Tennessee  v.  Bank  of  Commerce  (U.  S.)  68 
Fed.  736,  786. 

By  the  original  act  of  incorporation  of 
a  bank  the  Legislature  provided  that  as  a 
condition  of  passing  the  act  the  company 
should  pay  the  state  semiannually,  at  the 
rate  of  one-half  of  1  per  cent  per  annum  on 
the  stock  actually  paid  in,  during  the  con- 
tinuance of  the  charter,  but  before  the  bank 
was  organized  and  went  into  operation  un- 
der the  act  the  section  containing  this  pro- 
vision was  repealed  by  a  supplement  at  the 
ensuing  session  of  the  Legislature,  which  en- 
acted that  "in  lieu  of  other  taxes"  the  bank 
should  pay  a  tax  semiannually  at  the  rate 
of  one-fourth  of  1  per  cent  on  the  whole  of 
the  capital  stock  actually  paid  in,  during  the 
continuance  of  the  charter,  and  by  a  still  lat- 
er act  a  tax  of  one-fourth  of  1  per  cent 
was  imposed  on  76  per  cent,  of  the  surplus 
or  contingent  fund  of  the  banks  of  the  state. 
Held,  that  the  words  "in  lieu  of  other  taxes," 
in  the  supplement  to  the  charter,  did  not  ex- 
empt the  bank  from  the  payment  of  the  last- 
mentioned  tax  imposed  on  its  surplus  or  con- 
tingent fund,  nor  would  it  warrant  the  in- 
ference that  the  state  thereby  agreed  not  to 
impose  any  tax  thereafter.  State  v.  Bank 
of  Smsrrna  (DeL)  2  Houst  99,  116»  73  Am. 
Dec.  690. 


In  entering  into  the  employment  of  0 
railway  company,  the  employd  made  ap- 
plication for  accident  insurance,  and  execut- 
ed an  assignment  of  his  wages  to  be  earned^ 
which  stated  such  assignment  to  be  "in  lieo 
of  payments  provided  in  my  application  for 
accident  insurance."  It  was  contended  that 
such  assignment  constituted  a  payment  of  the 
premium,  but  the  court  held  that  on  its  face 
the  language  "in  lieu  of  payment"  imported, 
an  admission  of  nonpayment  rather  than 
payment — ^that  the  assignment  was.  not  ac- 
cepted as  payment — ^and  hence,  where  the 
money  had  not  been  deducted  from  the 
wages,  such  premiums  had  not  been  paid. 
York  V.  Railway  Officials'  &  Employes'  Ac- 
cident Ass'n  (W.  Va.)  41  8.  B.  227,  23L 

'  Ezlstenoe  of  tlilns  replaced  implied. 

"In  lieu  of  means  instead  of;  in  place 
of;  in  substitution  for.  As  used  in  a  con- 
tract providing  that  under  certain  conditions 
a  party  thereto  shall  receive  40  per  cent 
commission  "in  lieu  of  46  per  cent,  as  be- 
fore provided,  the  phrase  indicates  the  prior 
existence  of  another  definite  rate  which 
thenceforth  is  no  longer  to  exist  because  the 
circumstances  which  gave  it  existence  them- 
selves no  longer  exist  National  Sewinj^ 
Mach.  Go.  V.  Willcox  ft  Gibbs  Sewing  Mach. 
Go.  (U.  S.)  74  Fed.  667,  669,  20  G.  a  A  664. 

As  OTsr  and  above* 

Laws  1887,  c.  713,  I  8  (2  Rev.  St  [8tb 
Ed.]  p.  1088),  providing  that  when  a  be- 
quest is  made  to  an  executor  "in  lieu"  of 
commissions,  the  excess  of  sudi  devise,  above 
a  reasonable  compensation  for  services,  is 
subject  to  collateral  inheritance  tax,  cannot 
be  construed  to  include  a  bequest  to  an  ex- 
ecutor of  a  certain  sum  over  and  above  his 
legal  commissions  and  expenses.  In  re  Un- 
derhill's  Estate,  20  N.  Y.  Supp.  134,  135,  2 
Gon.  Sur.  262. 

As  repealing  words  in  statute. 

"In  lieu  of,"  as  used  in  Act  Gong.  Dec 
24,  1861,  providing  that  from  and  after  the 
date  of  the  passage  of  this  act  "in  lien  of 
the  duties  heretofore  imposed  by  law  on  ar^ 
tides  hereinafter  mentioned,  there  shall  be 
levied  certain  rates  of  duty,  is  equivalent 
to  direct  repeal.  Terms  more  implicit  and 
comprehensive  to  effect  a  repeal  of  the  pre- 
vious statutes  relating  to  similar  articles 
could  not  be  employed.  Gossler  v.  Good- 
rich (U.  S.)  10  Fed.  Gas.  836»  839. 

IN  LIKE  MANNER. 
See  "Like  Manner.** 

IN  LIKE  PROPORTION. 

See  "Like  Proportion." 
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IN  ORDER  TO 


ZVUXEWI8E 

8m  'Tilktwlat.'* 

Of  THE  UVB  OF  DUTT« 

See  ''Lliie  of  Dvtar.*    . 

IN  UQUIBATION. 

Bee  "UqaidatloB.'* 

nr  I.O0O  PABENTBI. 

The  proper  definition  of  a  *^rson  In  loco 
parentis'*  to  a  child,  is  a  person  who  means 
to  put  himself  in  the  situation  of  a  lawful 
father  to  the  child,  with  reference  to  the 
office  and  duty  of  making  provision  for  the 
child;  or,  as  defined  by  Sir  William  Grant 
M.  R.,  it  is  a  person  assuming  the  parental 
character  and  discharging  parental  duties. 
Brinkerhoff  y.  Merselis'  Ex'rs,  24  N.  J.  Law 
(4  Zab.)  680,  683  (quoting  Wetherby  v.  Dixon, 
19  Yes.  412);  Marsh  v.  Taylor  (N.  J.)  10 
Atl.  486,  488.  The  mere  fact  that  a  legacy 
has  been  giyen  by  a  grandfather  to  his  grand- 
child does  not  create  the  relation;  there 
most  be  some  indication  in  some  form  of  an 
intention  to  establish  it;  it  is  a  question  of 
intention.  Von  der  Horst  ▼.  Von  der  Horst 
(Md.)  41  Atl.  124,  126. 

A  husband  is  not  bound  to  accept  into 
his  family  the  children  of  his  wif(  by  a  for- 
mer husband,  but  if  he  does  so  voluntarily, 
no  long  as  the  relation  is  permitted  to  con- 
tinue he  assumes  the  duties  and  obligations 
of  a  parent,  so  that  it  is  said  that  a  person 
"in  loco  parentis"  meauF  a  person  taking 
upon  himself  the  duty  of  a  father  to  make 
provision  for  the  child.  Capek  t.  Kropik,  21 
N.  B.  836,  837,  120  111.  60Q. 

IN  THE  MANNER. 
Set  "Manner." 


IN 


POSSESSION. 


The  use  of  the  phrase  "in  my  posses- 
sion** in  a  bequest  of  "stock  in  my  posses- 
sion," is  sufficient  to  render  the  bequest  spe- 
cific, and  to  show  that  testator  intended  to 
devise  the  specific  property,  and  not  a  quan- 
tity or  species  of  the  thing  bequeathed.  Nor- 
ris  V.  Thomson's  Bx'rs,  15  N.  J.  Eq.  (2 
McCart)  493,  486.  The  words  "in  my  pos- 
session," used  with  a  bequest  of  a  certain 
variety  of  bonds,  is  held  to  indicate  an  in- 
tention on  the  part  of  the  testator  to  make 
a  specific  bequest  Kunkel  v.  Macgill,  66 
Md.  120, 123. 

IN  THE  NAME  OF. 

Const  I  87,  declares  that  prosecutiMUi 
lyy  Indictment  shall  be  **in  the  name  and  by 


the  authority  ef '  liia  state  of  North  Dakota. 
Held,  that  those  words  simply  required  that 
the  indictment  should  show  that  the  prosecu- 
tion was  "in  the  name  of"  the  state,  which 
means  by  the  authority  of  the  state;  there- 
fore, where  an  indictment  recited  that  It  was 
presented  by  the  grand  jury  of  the  state  of 
North  Dakota  la  and  for  G.  county,  it  dear- 
ly appeared  that  the  prosecution  was  in  the 
name  and  by  the  authority  of  the  state  as 
required,  though  the  term  was  not  precisely 
set  forth  in  the  indictment  State  v.  Kerr. 
58  N.  W.  27,  28,  8  N.  D.  523. 

IN  NO  CASE. 

See  "No  Case.** 

IN  OFITOE. 

See  "Then  in  Office.** 

Under  a  statute  providing  that  for  any 
willful  misdemeanor  in  office  any  public  ad- 
ministrator may  be  indicted,  etc.,  it  is  held 
that  embezzlement  by  a  public  administrator 
of  money  received  ex  officio  after  his  term 
of  office  has  expired  is  a  misdemeanor  "in 
office'*  within  the  statute.  State  t.  Borow- 
Bky,  11  Nev.  119,  124. 

IN  OPEN  GOUBT. 

See  "Open  CJourt** 

IN  OPERATION. 

A  Statute  declaring  in  full  force  the  or- 
dinances of  a  city  or  other  corporation  "in 
operation*'  at  its  date  does  not  embrace  one 
which  had  been  judicially  pronounced  by  the 
superior  court  to  be  inoperative  before  Its 
passage.  According  to  Webster  and  the  best 
lexicographers,  "operation**  is  defined  to  be 
the  exertion  of  power,  physical,  mechanical, 
or  moral;  action,  as  of  an  army  or  fieet; 
movement  of  machinery.  An  ordinance 
which  has  been  pronounced  a  nullity  by  a 
court  of  competent  jurisdiction,  and  the  pro- 
ceedings under  it  set  aside  as  illegal,  cannot 
be  said  to  be  in  operation;  that  is,  work- 
ing for  the  corporation.  Instead  of  being 
in  progress,  its  motion  was  completely  ar- 
rested. Allen  V.  City  of  Savannah,  9  Ga.  286, 
294. 

IN  OBDEB  TO. 

In  an  indictment  charging  that  defend- 
ant accused  plaintiff  of  a  personal  crime  in 
order  to  compel  him  to  act  against  his  will, 
the  words  "In  order"  are  of  similar  import 
as  "with  intent**  thereby  to  compel,  as  used 
in  the  statute,  and  hence  are  sufficient  State 
v.  Waite,  70  N.  W.  596.  697,  101  Iowa,  377. 

"In  order  to  pay  any  of  my  debts,"  as 
in  a  will  reciting  that,  **in  order  to  pay 
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any  of  my  debts"  or  any  of  certain  legacies, 
the  testator's  executors  should  sell  a  certain 
house  and  lot,  is  not  a  limitation  of  the  ex- 
ecutor's power  to  sell  the  house  and  lot  In 
re  Adam's  Estate,  148  Pa.  394,  24  Atl.  189; 
Appeal  of  Martin,  23  Atl.  1072,  1073,  148  Pa. 
394. 

IN  PARI  DEIJOTO. 

The  rule  is  well  settled,  as  to  executed 
contracts,  that  if  the  parties  be  in  "pari  de- 
licto" they  will  be  left  where  they  have 
placed  themselves.  They  do  not  come  into 
court  with  clean  hands.  If,  however,  one 
party  is  but  an  instrument  in  the  hands  of 
another,  then  they  cannot  be  said  to  be  in 
pari  delicto.  In  Story's  Eq.  Jurisprudence, 
vol.  1,  S  300,  he  says:  "And,  indeed,  in  cases 
where  both  parties  are  in  delicto,  concurring 
in  an  illegal  act,  it  does  not  always  follow 
that  they  stand  in  pari  delicto;  for  there 
may  be,  and  very  often  are,  very  different 
degrees  in  their  guilt  One  party  may  act 
under  circumstances  of  opposition,  oppres- 
sion, hardship,  undue  influence,  or  great  in- 
equality of  condition  or  age,  so  that  his  guilt 
may  be  far  less  in  degree  than  that  of  his 
associate  in  the  offense."  Rozell  y.  Van- 
syckle,  39  Pac.  270,  272,  11  Wash.  79. 

IN  PARI  MATERIA. 

Statutes  are  in  pari  materia  which  re- 
late to  the  same  person  or  thing,  or  to  the 
same  class  of  persons  or  things.  United  So- 
ciety V.  E)agle  Bank,  7  Conn.  456,  457;  Peo- 
ple V.  Alchinson  (N.  Y.)  7  How.  Prac.  241, 
245;  Waterford  &  Whitehall  Turnpike  v. 
People  (N.  Y.)  9  Barb.  161,  169;  Town  of 
Hlghgate  v.  State  (Vt)  7  Atl.  898. 

The  phrase  "in  pari  materia"  is  appli- 
cable to  public  statutes  or  general  laws  made 
at  different  times  and  in  reference  to  the 
same  subject  Waterford  &  Whitehall  Turn- 
pike V.  People  (N.  Y.)  9  Barb.  161,  169;  Plum- 
mer  v.  Murray  (N.  Y.)  51  Barb.  201,  202; 
Town  of  Hlghgate  v.  State  (Vt)  7  Atl.  898. 
It  does  not  apply  to  private  acts  of  the  Leg- 
islature conferring  distinct  rights  on  differ- 
ent individuals.  Town  of  Hlghgate  v.  State 
(Vt)  7  Atl.  898. 

"The  phrase  'statutes  in  pari  materia'  is 
applicable  to  private  statutes  or  general  laws 
made  at  different  times,  but  in  reference  to 
the  same  subject  Thus  the  filnglish  laws 
concerning  paupers  and  their  bankruptcy  act 
are  construed  together  as  if  they  were  one 
statute,  and  as  forming  a  united  system. 
•  •  *  To  illustrate  further  all  the  statutes 
of  the  same  state  relating  to  the  property 
rights  and  contracts  of  married  women,  re- 
moving their  common-law  disabilities,  au- 
thorizing them  to  engage  in  business,  etc., 
are  to  be  construed  as  one  system."  State 
V.  Gerhardt,  44  N.  E.  469,  476,  145  Ind.  439, 
33  L.  R.  A.  313. 


An  act  is  not  "in  pari  matoia,*'  though 
it  may  incidentally  refer  to  the  same  subject, 
if  its  scope  and  aim  are  distinct  and  uncon- 
nected. Wheelock  v.  Myers,  67  Pac.  632,  634, 
64  Kan.  47. 

The  term  "pari  materia"  means  *in  ref- 
erence to  the  same  subject"  The  intention 
of  the  Legislature  in  enacting  a  statute  is  to 
be  gathered  from  itself  and  other  acts  in 
"pari  materia,"  and  in  that  case  there  is  no 
room  for  conjecture  or  construction,  but  the 
intent  thus  manifested  will  be  carried  into 
effect  People  v.  New  York  Oent  By.  Go. 
(N.  Y.)  25  Barb.  199,  201. 

Statutes  that  are  in  pari  materia  are  to 
be  construed  as  though  they  had  originally 
constituted  one  enactment  People  v.  Alchin- 
son (N.  Y.)  7  How.  Praa  241,  245;  Plum- 
mer  v.  Murray  (N.  Y.)  51  Barb.  201,  202. 

CDonsistent  statutes  relating  to  the  same 
subject  are  called  statutes  **in  pari  materia," 
and  are  treated  and  construed  together  as 
though  they  constituted  one  act  This  Is 
true  whether  the  acts  relating  to  the  same 
subject  were  passed  at  different  dates,  sep- 
arated by  long  or  short  intervals,  at  the 
same  session,  or  on  the  same  day.  Where 
enactments  separately  made  are  read  in  pari 
materia,  they  are  treated  as  having  formed, 
in  the  mind  of  the  enacting  body  parts  of  a 
connected  whole,  though  considered  by  sucb 
a  body  at  different  dates  and  under  distinct 
and  varied  aspects  of  the  common  subject 
Sales  V.  Barber  Asphalt  Pav.  Co.,  66  S.  W. 
979,  980,  166  Mo.  671.  "The  design  is  to 
carry  out  the  intention  of  the  laws,  and  it  is 
a  rule  that  a  code  of  statutes  relating  to  one 
subject  was  intended  by  the  Legislature  to 
be  consistent  and  harmonious  in  all  its  parts 
and  provisions."  Plummer  v.  Murray  (N. 
Y.)  51  Barb.  201,  202.  Thus,  where  two  stat- 
utes relate  to  the  same  things^  the  same  class 
of  persons,  and  have  the  same  object  in 
view,  as  relief  to  an  excessively  burdened 
town  as  to  its  highways,  they  are  in  pari 
materia.  Town  of  Hlghgate  v.  State,  7  Atl. 
898,  59  Vt  39. 

A  statute  applicable  to  several  actions 
and  to  challenges  for  cause  therein  is  not  in 
pari  materia  with  one  relative  to  challenge 
vrithout  cause  in  criminal  actions.  People  v. 
Aichlnson  (N.  Y.)  7  How.  Prac.  241,  245. 

The  word  **par,"  in  the  term  •In  pari 
materia,"  must  not  be  confounded  with 
"similes,"  which  is  used  in  opposition  to  it 
as  in  the  expression,  "Magis  pares  sunt  quam 
similes,"  intimating  not  likeness  merely,  but 
identity.  Waterford  &  Whitehall  Turnpike 
V.  People  (N.  Y.)  9  Barb.  161, 169. 

nrPABT. 

"In  part;"  as  used  by  a  testator  in  be- 
queathing to  an  association  owning  a  public 
hall  which  was  used  for  public  meetings,  for 
which  a  rent  was  customadly  charged,  |15,- 
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000  "in  part  to  secure  a  liberal  policy  In 
respect  to  the  use  of  the  hall  for  objects  of 
public  interest,"  does  not  mean  that  a  part 
of  the  bequest  was  to  be  used  for  such  pur- 
pose, but  that  the  entire  amount  was  to  be 
80  applied,  as  the  testator,  from  knowledge 
derived  during  his  long  term  as  president  of 
such  association,  knew  that  the  bequest 
alone  would  not  fully  bring  about  the  de- 
sired result  In  re  Marston,  S  Atl.  87,  97,  79 
Me.  25. 

IN  PATMENT  OF. 

A  receipt  on  the  foot  of  an  account,  re- 
citing that  certain  notes  are  received  "in 
payment  of  the  above  account,"  construed 
not  to  mean  that  the  notes  were  taken  in 
absolute  payment  thereof,  but  only  to  mean 
that  the  proceeds  of  the  notes  would  be  ap- 
plied on  the  account  when  collected.  Glenn 
V.  Smith  (Md.)  2  61U  &  J.  493,  510,  20  Am. 
Dec.  452. 

The  passing  of  counterfeit  money  by  A. 
to  B.,  with  intent  that  B.  should  pass  it  away 
generally  for  the  joint  benefit  of  the  two, 
or  even  for  the  sole  benefit  of  A.,  is  not  a 
passing  'in  payment,"  within  the  act  of 
assembly  in  relation  to  passing  counterfeit 
money  in  payment.  If  the  money  was  given 
to  B.  with  orders  that  he  should  pay  some 
certain  debt  due  from  the  prisoner,  and  the 
debt  was  so  paid,  there  may  be  some  doubt 
as  to  whether  it  would  be  a  passing  In  pay- 
ment; but  if  A.  passed  the  money  to  B.  in 
payment  for  good  money,  it  was  a  passing 
in  payment  within  the  meaning  of  the  act 
United  States  ▼.  Yenable  (U.  &)  28  Fed.  Gas. 
368. 

Hr  THE  PEACE  OP  THE  STATE. 

That  part  of  the  definition  of  common- 
law  murder  expressed  in  the  terms  *'ln  the 
peace  of  the  state"  does  not  require  that  the 
assault  and  death  should  be  within  the  state, 
but  is  equivalent  to  the  phrase,  in  the  Eng- 
lish law,  '*in  the  King's  peace,"  and  refers 
rather  to  the  state  and  condition  of  the  per- 
son slain,  as  being  or  not  being  entitled  to 
the  protection  of  the  state.  Consequently, 
where  an  assault  is  committed  within  the 
state  and  the  yictim  dies  without  the  state, 
the  common-law  crime  of  murder  has  been 
committed,  and  an  indictment  drawn  for 
such  offense  need  not  conclude  "contra  for- 
mam  statutl,"  though  it  is  only  by  statutory 
provlaion  that  the  offender  can  be  indicted 
and  punished  within  the  state  where  the  as- 
sault was  made.  State  v.  Dunkley,  25  N.  O. 
116,  121.  That  part  of  the  definition  of  com- 
mon-law murder  expressed  in  the  terms  "in 
the  King^s  peace"  refers  not  to  the  place  of 
the  assault  and  death,  but  to  the  condition 
of  the  person  slain,  as  being  or  not  being 
entitled  to  the  protection  of  the  English  laws; 
for  example^  whether  he  be  a  subject  or  an 


alien  enemy,  or  traitor  in  arms,  or,  in  more 
ancient  times,  an  infidel  or  guilty  of  a  pr»- 
munire.    State  ▼.  Dunkley,  25  N.  0. 116^  IZL 

IN  PEBBOir  AM. 

See  "Judgment  in  Personam";   "Jura  in 
Personam." 

Proceedings  in  personam  "are  proceed- 
ings which  seek  the  recovery  of  a  personal 
judgment"  Gross  v.  Armstrong,  10  N.  B. 
160,  164,  44  Ohio  St  613. 

Personal  actions  are  said  to  be  in  per- 
sonam. Cunningham  t.  Shanklin,  60  Gal. 
118,  125. 

nr  PiOKXiE. 

A  fire  policy  was  on  a  stock  of  eggs  In 
pickle,  situated,  etc.,  and,  at  the  time  of  the 
loss,  only  a  portion  of  the  eggs  were  in  pick- 
ling vats,  the  remainder  having  been  taken 
out  preparatory  to  shipment  It  was  the 
business  of  the  insured  to  place  eggs  In  brine 
for  the  purpose  of  preserving  them,  taking 
them  out  to  dry,  and  ship  them  as  required 
by  the  course  of  his  business.  Held,  that 
the  phrase  "In  pickle"  did  not  mean  that  the 
eggs  were  insured  only  when  In  vats,  but  it 
was  competent  in  an  action  on  the  policy  to 
show  that  it  was  intended  they  should  be 
covered  at  any  time  while  contained  on  the 
premises  and  undergoing  the  process  of  pick- 
ling in  its  various  stages,  including  the  pro- 
cess of  drying,  and  while  packed  in  crates 
until  actual  shipment.  Hall  v.  Concordia 
Fire  Ins.  Co.,  51  N.  W.  524,  626»  90  Mich.  408. 

IN  PLAOE. 

The  phrase  'In  place,"  used  with  refer- 
ence to  minerals,  signifies  such  as  are  un- 
severed  from  the  soil.  Williams  v.  Gibson,  4 
South.  350,  852,  84  Ala.  228,  5  Am.  St  Rep. 
868. 

The  phrase  "in  place,"  as  used  in  Act 
Cong.  May  10,  1872,  in  relation  to  mining 
claims,  in  speaking  of  veins  or  lodes  of 
quartz  or  other  rock  In  place,  "indicates  the 
body  of  the  country  which  has  not  been  af- 
fected by  the  action  of  the  elements,  which 
may  remain  in  its  original  state  and  condi- 
tion, as  distinguished  from  the  superficial 
mass  which  may  lie  above  it"  Stevens  v. 
WUllams  (U.  S.)  23  Fed.  Gas.  44. 

Rev.  St  S  2320,  giving  owners  of  a  claim 
the  right  to  follow  the  dip  within  the  lines  of 
an  adjoining  claim  where  the  ore  is  "in 
place,"  should  be  construed  to  mean  that  ore 
is  not  in  place  where  the  mass  overlying  the 
ore  is  mere  drift  or  a  loose  deposit  Tabor 
T.  Dexler  (TJ.  S.)  23  Fed.  Gas.  615. 

Rev.  St  S  2320,  referring  to  yelns  and 
lodes  in  "rock  in  place»"  refers  to  a  vein  or 
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lode  inclosed  by  the  fixed  and  immoyable 
rock  forming  the  mass  ef  the  mountain.  It 
is  not  enoni^  that  it  be  on  the  top  of  fixed 
or  immoyable  rock,  but  there  most  be  a  hanf- 
iDg  as  well  as  a  foot  walL  LeadTille  Oa  t. 
Fitzgerald  (U.  S.)  15  Fed.  Oas.  M,  99. 

"Rock  in  place,"  as  used  in  United  States 
mining  laws,  includes  any  mineral  matter 
which  is  fixed  solid  and  immoyable,  no  mat- 
ter where  it  was  originally  formed  or  de- 
posited. The  term  does  not  merely  inelxLde 
hard  rock  or  quartz  rock.  It  includes  any 
combination  of  rock  broken  up  or  mixed  xx^ 
with  minerals  and  other  things.  Jones  y. 
Prospect  Mountain  Tunnel  Co.,  81  Pac  6i2, 
645,  21  Nev.  339. 

IN  PLACE  OF. 

The  words  "in  place  of,**  as  used  In  Rey. 
St  I  596,  providing  that  it  shall  be  the  duty 
of  every  circuit  judge,  whenever  in  his  judg- 
ment the  public  interest  requires,  to  desig- 
uate  and  appoint  the  district  judge  of  any 
judicial  district  within  his  circuit  to  hold  a 
district  or  circuit  court  "in  the  place  of  or 
in  aid  of  any  other  district  judge  within  the 
same  circuit,  do  not  necessarily  carry  the  im- 
plication of  some  existing  judge  to  be  aided. 
They  may,  without  doing  violence  to  lan- 
guage, be  construed  to  mean  that  the  desig- 
nated judge  is  to  take  temporarily  the  place 
which  was  or  had  been  filled  by  the  regular 
judge.  McDowell  y.  United  States  (U.  8.)  74 
Fed.  408,  405,  20  0.  C.  A.  476. 

IN  THE  PBE8ENOB  OP« 

See  "Presence,* 

m  PRiEBEIfTI. 

A  grant  to  one  "in  preesenti'*  Imports  a 
transfer,  subject  to  limitations  mentioned,  of 
a  present  interest  in  the  lands  designated. 
A  grant  to  a  state  by  Congress,  for  the  use 
of  railroads,  of  alternate  sections  of  ftind 
along  the  proposed  route  of  the  railroad,  is  a 
grant  in  prsesenti,  and  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the  act 
of  Congress  when  the  route  is  definitely  fix- 
ed. Van  Wyck  v.  Knevals,  1  Sup.  Ot  886, 
337,  106  U.  S.  860,  27  L.  Ed.  201. 

IK  PBOOBE88. 

New  York  City  Charter  1878,  e.  885,  |  9, 
requires  any  work  undertaken  for  the  city  to 
be  let  by  contract  with  the  exception  of 
"work  in  progress"  at  the  adoption  of  the 
charter.  Prior  to  the  passage  of  the  charter 
a  plan  for  the  drainage  of  a  boulevard 
throughout  its  whole  length  had  been  pre- 
pared and  approved  by  the  proper  authori- 
ties. The  sewers  were  divided  in  five  sec- 
tions or  districts^  each  independent  of  and 


entirely  distinct  from  the  others,  having  a 
dlfferttit  outlet,  and  capable  of  being  sepa- 
rately eenstmcttd  wtliMut  regard  to  the  otb- 
ers.  A  separate  asssasment  was  Hiade  for 
the  wMk  in  each  section.  When  the  barter 
was  adopted,  some  work  had  been  done  on 
one  of  the  sections.  Held,  that  the  words 
"work  in  progress"  in  the  charter  did  not 
include  all  of  the  drainage  plan — ^that  is, 
those  sections  whereon  no  work  had  been 
done  prior  to  the  charter-^nd  hence  an  as- 
sessment for  constructing  sewers  in  the  sec- 
tions whereon  no  work  had  been  done  prior 
to  the  charter,  the  improvement  having  been 
done  by  days'  work  and  not  by  contract,  was 
illegal  and  void.  In  re  Blodgett,  91  N.  X. 
117, 121.  Nor  does  it  include  work  on  a  sub- 
section of  a  street  which  has  been  divided 
for  the  purpose  of  the  work  and  work  com- 
menced on  the  other  subsections.  Boas  v. 
City  of  New  York,  82  N.  Y.  Snpp.  967,  85 
Hun,  81L 

The  words  "in  progress,"  in  a  city  char- 
ter requiring  public  letting  of  all  contracts 
except  such  works  as  are  now  in  progress, 
characterizes  work  on  a  sewer,  on  which  ex- 
cavation was  commenced  the  day  before 
the  charter  took  effect,  by  a  force  of  54  men 
and  a  number  of  teams.  Smith  v.  City  of 
New  York,  81  N.  Y.  Supp.  788»  785,  82  Hon, 
570. 

IN  PBOPOBTION  TO. 

•In  proportion  to  its  value,"  in  a  consti- 
tutional provision  requiring  that  all  property 
shall  be  taxed  in  proportion  to  its  value,  only 
means  that  no  species  of  property  from 
which  tax  may  be  collected  shall  be  taxed 
higher  than  any  other  species  of  property, 
and  does  not  operate  to  preclude  the  Legis- 
lature from  exempting  certain  property  from 
taxation.  Williamson  t.  Massey  (Va.)  83 
Qrat237,  241. 

IN  PURSUANCE  OF. 

The  phrase  "In  pursuance  of,^*  as  used 
in  the  recital  in  municipal  bonds  to  the  effect 
that  they  are  issued  in  pursuance  of  the  pro- 
visions of  a  given  statute,  is  equivalent  to  an 
assertion  that  in  issuing  the  bonds  the  pro- 
visions of  the  statute  have  been  followed  or 
conformed  to.  Bates  v.  Independent  School 
Dist  (U.  S.)  25  Fed.  192,  194. 

"In  pursuance  of,"  when  used  in  a  bond 
of  a  municipal  corporation  which  recites  that 
the  bond  is  issued  "in  pursuance  of  stat- 
ute, imports,  in  favor  of  bona  fide  purchas- 
ers, a  full  compliance  with  the  statute,  and 
precludes  inquiry  as  to  whether  the  precedent 
conditions  were  performed  before  the  bonds 
were  Issued.  Independent  School  Dist.  of 
Steam-Boat  Rock  v.  Stone,  1  Sup.  Ct  84,  87, 
106  U.  S.  183,  27  L.  Bd.  90. 
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It  l8  not  putting  an  improper  interpreta- 
tion on  the  expressions  "in  pnrsnance  of  the 
act*'  or  "in  the  execution  of  the  act"  to  hold 
that  a  party  is  within  the  protection  of  a 
provision  of  that  sort  though  he  has  not  acted 
in  exact  execution  of  the  act  A  man  may 
be  acting  in  pursuance  of  an  act  of  Parlia- 
ment though  his  endeavors  may  be  unsuc- 
eessful.    Bead  t.  Ck>ker,  18  G.  B.  860,  863. 

nr  REGARD  TO. 

An  admonition  of  the  court  to  the  Jury 
that  they  should  not  talk  to  each  other  or 
allow  any  person  to  talk  to  them,  or  form 
any  opinion  "in  regard  to  this  case,"  until  it 
should  be  finally  submitted  to  them,  em- 
braces in  it  everything  involved  in  the  trial, 
and  is  equivalent  to  an  admonition  not  to 
converse  on  any  subject  connected  with  the 
trial.  State  t.  McEanney,  8  Pac.  856,  863, 
81  Kan.  570. 

IN  REX. 

See  "Judgment  in  Bem'*;  "Jura  in 
Bem";  "Bight  in  Bem";  "Strictly  in 
Bem." 

A  proceeding  in  rem  Is  a  proceeding  in- 
stituted against  a  thing,  and  not  against  a 
person.  In  re  Storey's  Will,  20  111.  App.  (20 
Bradw.)  183,  190. 

A  suit  in  rem  is,  in  a  very  proper  sense, 
a  suit  against  the  owner  of  the  thing,  even 
though  he  may  be  unknown,  and  may  in  fact 
liave  no  knowledge  of  the  suit;  and  especial- 
ly is  this  true  when  the  owner  appears  in 
the  suit  and  claims  the  thing  attached.  In 
re  Norwich  &  N.  Y.  Transp.  Ck).  (U.  8.)  18 
Fed.  Cas.  440,446. 

A  proceeding  in  rem,  in  a  strict  sense, 
is  one  taken  directly  against  prc^erty,  and 
has  for  its  object  the  disposition  of  the  prop- 
erty, without  reference  to  the  title  of  indi- 
vidual claimants.  But  in  a  larger  and  more 
general  sense  the  term  "proceeding  in  rem** 
is  applied  to  actions  between  parties  where 
the  direct  object  is  to  reach  and  dispose  of 
property  owned  by  them,  or  of  some  inter- 
est therein.  Amdt  v.  Origgs,  10  Sup.  Gt  667, 
561.  134  n.  S.  816,  38  L.  Bd.  918;  Lantry  t. 
Parker  <Neb.)  55  N.  W.  962,  964. 

"A  proceeding  brought  to  determine  the 
status  of  the  thing  itself— the  particular 
thing — and  which  is  confined  to  the  subject- 
matter  in  specie,  is  in  rem,  the  judgment  be- 
ing intended  to  determine  the  state  or  con- 
dition, and,  pro  facto,  to  render  the  thing 
what  the  judgment  declares  it  to  be.  Pro- 
cess may  be  served  on  the  thing  itself,  and 
by  such  services  and  making  proclamation 
the  court  is  authorised  to  decide  upon  it 
without  notice  to  persons,  all  the  world  being 
parties."  Oross  v.  Armstrong,  10  N.  B.  160, 
164,  44  Ohio  St  618. 


The  object  and  purpose  of  a  proceeding 
purely  in  rem  is  to  ascertain  the  right  of 
every  possible  claimant,  instituted  on  an  al- 
legation that  the  title  of  the  former  owner  / 
has  become  devested,  and  notice  df  the  pro- 
ceeding given  to  the  whole  world  to  appear 
and  make  claim  to  it;  but  there  is  anothej 
class  of  cases  which  may  be  considered  as 
proceedings  "In  rem,"  though  in  form  they 
are  proceedings  inter  partes,  as  attachments 
of  property.  Where  the  court  has  jurisdic- 
tion of  the  property  and  not  of  the  person 
of  the  defendant,  that  is  a  proceeding  in  rem. 
Peters  v.  Dunnells,  5  Neb.  460,  465. 

A  proceeding  in  rem  is  that  in  which 
the  process  is  served  on  the  thing  itself,  and 
the  mere  possession  of  the  thing  itself,  by  I 
the  service  of  the  process  and  making  a  | 
proclamation,  authcHriases  the  court  to  decide 
upon   it,   without   notice  to  any  individual 
whatever.    Herman's  Law  of  Estoppel,  c.  1. 
Its  effect  and  purpose  is  to  ascertain  the 
right  of  every  possible  claimant,  and  it  is   . 
instituted  on  an  allegation  that  the  title  in   { 
the  former  owner,  whoever  he  may  be,  has   : 
become  devested,  and  notice  is  given  to  th^   , 
whole  world  to  appear  and  make  claim  for  it. 
Woodruff  V.  Taylor,  20  Yt  66,  78;  Stroupper 
V.  McCauley,  45  Ga.  74,  76. 

A  judgment  in  rem  is  generally  said  to 
be  a  judgment  declaratory  of  the  status  of 
some  subject-matter,  whether  this  be  a  per- 
son, or  a  thing.  Thus  the  probate  of  a  will 
fixes  the  status  of  the  document  as  a  will; 
so  a  decree  establishing  or  dissolving  a  mar- 
riage is  a  judgment  in  rem,  because  it  fixes 
the  status  of  the  person.  A  judgment  or  for- 
feiture against  specified  articles  of  goods  for 
violation  of  the  revenue  laws  is  a  judgment 
in  rem.  In  such  case  the  Judgment  is  con- 
clusive against  all  the  world,  and,  if  the  ex- 
pression "strictly  in  rem"  may  be  applied  to 
any  class  of  cases,  it  should  be  confined  to 
such  as  these.  Chief  Justice  Marshall  says: 
"1  have  always  understood  that  where  a  pro- 
cess is  to  be  served  on  the  thing  Itself,  and 
where  the  mere  possession  of  the  thing  it- 
self, by  the  service  of  a  process  and  making 
proclamation,  authorizes  the  court  to  decide 
upon  it  without  notice  to  any  individual 
whatever,  it  is  a  proceeding  in  rem,  to  which 
all  the  world  are  parties.  •  •  •  The 
claimant  is  a  party,  whether  he  speaks  or  is 
silent,  whether  he  asserts  his  claim  or  aban- 
dons it"  But  usage  has  distinguished  as 
proceedings  in  rem  a  class  of  cases  In  which, 
while  the  seizure  of  the  thing  will  be  in  aid 
of  jurisdiction,  yet  it  is  essential  that  some 
form  of  notice  be  given  to  the  particular  per- 
son or  persons.  The  proceeding  thus  as- 
sumes a  phase  of  actions  in  personam,  and  a 
judgment  will  not  be  binding  upon  any  one 
who  was  not  before  the  court.  In  this  class 
are  attachment  suits  and  all  actions  brought 
for  the  recovery  of  title  to  land.  And,  so 
far  as  a  widow's  suit  for  dower  is  in  the  na- 
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tore  of  a  proceeding  in  rem,  It  falls  onques- 
tionably  Id  the  latter  class  of  cases.  Bartero 
Y.  Real  Estate  Sav.  Bank,  10  Mo.  App.  76,  7a 

Decisions  in  sucb  cases  are  binding  and 
conclusive,  not  only  on  the  parties  litigating 
in  sucb  case,  but  on  all  otbers.  Every  one 
who  can  possibly  be  affected  by  the  decision 
bas  a  rlgbt  to  appear  and  assert  his  own 
rights  by  becoming  an  actual  party  to  the 
proceeding.  Cunningham  v.  Shanklin,  GO 
Cal.  118,  126. 

The  phrase  "in  rem,"  in  the  sixteenth 
section  of  chapter  66  of  the  Code  of  1881,  pro- 
viding that  the  claim  against  the  separate 
estate  of  a  married  woman,  for  the  payment 
of  which  she  has  charged  the  same,  shall  be 
enforced  only  in  the  court  of  equity  in  rem 
and  in  personam,  means  quasi  in  rem,  and 
the  suit  is  inter  partes.  Dulin  y.  McOaw, 
39  W.  Va.  721,  724,  726,  20  8.  B.  681. 

Aotions  in  personam  distinsnisliecL 

"In  rem*'  is  a  technical  term  used  to 
designate  proceedings  or  actions  instituted 
against  the  thing,  in  contradistinction  to  per- 
sonal actions,  which  are  said  to  be  in  per- 
sonam. Cunningham  v.  Shanklin,  60  Cal. 
118, 125. 

"  'Action  in  rem'  is  understood  to  be  a 
technical  term  taken  from  the  Roman  law 
and  there  used  to  distinguish  an  action 
against  a  thing  from  one  against  a  person, 
the  terms  In  rem'  and  *in  personam'  always 
being  the  opposite  one  of  the  other;  an  act 
in  personam  being  one  directed  against  a 
specific  person,  while  an  act  iu  rem  was  one 
done  with  reference  to  no  specific  person,  but 
against  or  with  reference  to  a  specific  thing, 
and  so  against  whom  it  might  concern  or  all 
the  world."  Cross  v.  Armstrong,  10  N.  E. 
160,  164,  44  Ohio  St  613. 

Aotlons  inolnded. 

Proceedings  in  rem  include  not  only 
those  instituted  to  obtain  decrees  or  judg- 
ments against  property  as  forfeited  in  the 
admiralty  or  the  English  exchequer,  or  as  a 
prize,  but  also  suits  against  property  to  en- 
force a  lien  or  privilege  in  the  admiralty 
courts,  and  suits  to  obtain  a  sentence.  Judg- 
ment, or  decree  of  other  courts  upon  the  per- 
sonal status  or  relations  of  the  party,  such 
as  marriage,  divorce,  bastardy  settlement,  or 
the  like.  Cunningham  t.  Shanklin,  60  Cal. 
118,  125  (citing  Bouv.). 

Admiralty  prooeedings. 

A  "proceeding  in  rem,"  as  used  in  the 
admiralty  cou]:ts,  is  not  a  remedy  afforded 
by  the  common  law.'  It  is  a  proceeding  un- 
der the  civil  law.  Griswold  v.  The  Otter,  12 
Minn.  580  (Gil.  364,  368)  (quoting  The  Moses 
Taylor  v.  Hanmions,  71  U.  &  £4  Wall.]  427, 
18U  Ed.  887). 


A  proceeding  in  rem  in  admiralty  Is  to 
enforce  a  lien  against  the  offending  vessel, 
irrespective  of  the  ownership  of  it,  and.  no 
personal  judgment  can  be  entered  asralnst 
the  shipowner  as  such.  The  decree  in  a  pro- 
ceeding in  rem  is  enforced  directly  agr^inst 
the  res  by  a  condemnation  and  sale  thereof, 
or  against  the  obligors  on  the  bond  tliat 
stand  in  the  place  of  the  res,  and  for  the 
purpose  of  the  judgment  is  the  res;  while  a 
proceeding  in  personam  is  direct  against  the 
shipowner  to  enforce  his  personal  liability 
for  a  debt,  wholly  irrespective  of  any  lien 
on  the  ship  growing  out  of  the  maritime  con- 
tract on  which  the  proceeding  is  founded. 
Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney 
Co.  (U.  S.)  04  Fed.  180,  186,  30  a  O.  A.  135. 

Attaeliment  or  replevin. 

Attachment  suits  partake  of  the  nature 
of  suits  "in  rem,'*  and  are  distinctly  such 
when  they  proceed  without  jurisdiction  hav- 
ing been  acquired  of  the  person  of  the  debtor 
in  the  attachment  suit  Blanc  v.  Tennessee 
Coal,  Iron  &  R.  Co.,  37  N.  Y.  8upp.  906,  907, 
2  App.  Div.  24a 

Proceedings  in  attachment,  while  in  the 
nature  of  proceedings  in  rem,  are  not  based 
on  any  allegation  that  the  right  of  property 
is  to  be  determined  between  any  other  per- 
sons than  the  parties  to  the  suit  No  notice 
is  sought  to  be  given  to  any  other  person, 
and  the  judgment,  being  only  as  to  the  status 
of  the  property  as  between  the  parties  of  the 
record,  is,  as  to  all  other  persons,  a  mere 
nullity.  Woodruff  t.  Taylor,  20  Vt  76;  Man- 
kin  V.  Chandler  <U.  S.)  16  Fed.  Cas.  625.  The 
same  rule  applies  to  proceedings  in  replevin, 
and  actions  brought  for  the  recovery  of  title 
to  land.  Stroupper  v.  McCauley,  45  Ga.  74, 
76. 

Bankmptey  prooeedinss. 

See  "Bankruptcy.'* 

Divoroe. 

An  action  for  divorce  is  a  proceeding  in 
rem.  Atkins  t.  Atkins,  2  N.  W.  466,  472,  9 
Neb.  191. 

A  judgment  in  an  action  for  divorce  la 
in  the  nature  of  a  judgment  in  rem.  It  de- 
termines the  question  of  marriage  relations 
or  a  personal  status  as  against  all  the  world, 
and  is  therefore  conclusive,  not  only  upon  the 
parties  litigating  in  the  cause,  but  upon  stran- 
gers. McGill  V.  Doming,  11  N.  E.  118,  122, 
44  Ohio  St  645. 

A  suit  for  divorce,  so  far  as  it  affects 
the  marital  status  of  the  parties,  is  a  pro- 
ceeding quasi  in  rem,  but  so  far  as  it  relates 
to  collateral  matters,  such  as  alimony  and 
costs,  it  is  in  personam.  McFarlane  t.  Mc- 
Farlane,  78  Pac  203.  204,  43  Or.  477. 
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EJeetmeat. 

The  statutory  action  of  ejectment, 
brought  against  a  nonresident,  is  an  action 
in  rem.  Lantry  t.  Parker,  55  N.  W.  962,  87 
Neb.  853. 

Foreolonirey    partition^    and    qvietiiis 
title. 

"In  rem,"  as  used  in  Civ.  Code,  |  17,  as 
amended  by  proviso  in  effect  September  1, 
1866,  providing  that  absence  from  the  state, 
deaths  or  other  disability  of  a  nonresident 
should  not  operate  to  extend  the  period  with- 
in which  actions^  in  rem  shall  be  commen- 
ced, should  be  construed  to  Include  an  action 
to  foreclose  a  mortgage  on  real  estate,  which, 
so  far  as  it  seeks  to  subject  the  mortgaged 
property  to  the  payment  of  the  debt,  is  clear- 
ly a  proceeding  in  rem.  VL  proceeding  by 
creditors  of  the  property  against  their  debt- 
ors is  also  a  proceeding  in  rem.  Peters  v. 
Dunnells,  6  Neb.  460,  465.  Such  are  cases 
commenced  by  attachment  against  the  prop- 
erty of  debtors  or  Instituted  to  partition  real 
estate,  foreclose  mortgages,  or  enforce  a  lien. 
So  far  as  they  affect  property  of  the  state, 
they  are  substantially  proceedings  In  rem  in 
the  broader  sense  which  we  have  mentioned. 
Arndt  v.  Griggs,  10  Sup.  Ct  557,  561,  184  U. 
S.  816,  83  L.  Ed.  91& 

A  judgment  on  a  mechanic's  lien  is  not 
a  judgment  in  rem,  and  does  not  conclude 
those  claiming  under  a  title  adverse  to  the 
title  of  those  who  created  the  lien.  Stroup- 
per  v.  McGauIey,  45  Ga.  74,  76. 

Proceedings  in  partition  or  to  quiet  title 
aro  not  strictly  proceedings  in  renf,  for  they 
are  not  taken  directly  against  property,  but 
they  are  regarded,  so  far  as  they  affect  prop- 
erty, as  proceedings  in  rem'  sub  modo,  in  re- 
spect of  which,  while  there  must  be  roason- 
able  notice  to  the  parties,  personal  service  is 
not  essential  to  jurisdiction,  and  constructive 
service  may  be  substituted.  When,  however, 
constructive  service  by  publication  is  substi- 
tuted by  statute  in  place  of  personal  citation, 
a  strict  compliance  with  the  statutory  pro- 
visions is  exacted.  Meyer  v.  Kuhn  (U.  S.) 
65  Fed.  706,  712, 13  0.  O.  A.  298. 

ProceedliiK  for  distrilration  under  will. 

A  proceeding  for  distribution  under  a 
will  Is  in  the  nature  of  a  proceeding  in  rem; 
the  reB  being  the  estate  which  is  in  the  hands 
of  the  executor  under  the  control  of  the  court, 
and  which  he  brings  before  the  court  for  the 
purpose  of  receiving  direction  as  to  its  final 
distribution.  Snyder  v.  Murdock,  78  Pac.  22, 
24,  26  Utah,  288. 

Prooeedbts  to  sell  real  estate  of  intes- 
tate. 

A  proceeding  to  sell  the  real  estate  of  an 
indebted  intestate  is  a  proceeding  in  rem,  to 
wbicb  there  are  no  adversary  parties.  Allan 
T.  Hoffman^  2  &  B.  602,  606,  88  Ya.  129. 


A  proceeding  in  rem  under  the  statute  to 
sell  real  estate  of  a  decedent  for  the  payment 
of  debts  against  the  estate  is  not  strictly 
speaking  an  action,  but  is  purely  a  proceed- 
ing in  rem,  where  the  principal  question  in- 
volved was  the  question  of  debts  outstand- 
ing against  the  estate,  the  question  of  per- 
sonal property  available  for  the  payment 
therefor,  and  the  necessity  to  sell  the  land 
for  which  license  is  sought  for  the  payment 
of  the  same.  The  proceeding  is  not  adver- 
sary in  its  character,  in  the  sense  in  which 
the  term  is  used  in  an  action,  as  when  so 
much  of  the  estate  descends  to  the  heirs  as 
exists  after  the  payment  of  the  debts.  The 
failure  to  appoint  a  guardian  ad  litem  for 
minor  heirs  in  such  a  proceeding  will  not, 
therefore,  affect  the  validity  of  a  sale  of  the 
real  estate  for  the  payment  of  the  debts  of 
the  estate  of  a  decedent  McGlay  v.  Fox- 
worthy,  25  N.  W.  86,  88,  18  Neb.  295. 

Speeiflo  performanoe. 

A  bill  for  the  specific  execution  of  a  con- 
tract to  convey  real  estate  is  not  strictly  a 
proceeding  in  rem,  but,  when  such  a  proceed- 
ing is  authorized  by  a  statute  on  publication 
without  personal  service  of  process.  It  is 
substantially  of  that  character.  Shepherd  v. 
Ware,  46  Minn.  174,  175,  178,  48  N.  W.  773, 
774,  24  Am.  St.  Rep.  212. 

nr  BE8PE0T  TO. 

An  equitable  action  brought  by  the  peo- 
ple to  vacate  letters  patent  is  an  action  in 
respect  to  lands,  within  the  meaning  of  the 
statute  of  1801,  providing  that  the  people  will 
not  sue  any  person  ''for  or  In  respect  to  any 
lands,"  etc.,  by  reason  of  any  rights  acquired 
40  years  before  the  suit  or  proceeding  for 
the  same  be  commenced.  People  t.  Clarke, 
9  N.  Y.  (5  Sold.)  849,  868. 

The  phrase  'In  respect  thereof,"  in  a  cov- 
enant in  a  lease  requiring  the  lessee  to  pay 
for  all  taxes,  charges,  or  assessments  on  the 
demised  premises,  or  on  the  lessors  and  their 
assigns  in  respect  thereof,  technically  and 
grammatically  relates  and  has  reference  to 
the  preceding  words  "demised  premises  and 
privileges,"  so  that  the  words  describe  a  tax 
Imposed  on  the  lessors  in  respect  of  or  in 
relation  to  the  leased,  premises;  but  it  does 
not  include  a  tax  imposed  by  Laws  1896,  c. 
908,  §Sf  8,  21,  subd.  5,  on  rents  reserved 
under  leases  In  fee.  Woodruff  v.  Oswego 
Starch  Factory,  74  N.  Y.  Supp.  961,  968,  70 
App.  Div.  481. 

Gen.  St.  c.  164,  |  13,  providing  that  a 
married  woman  may  be  sued  upon  any  con- 
tract by  her  made  in  respect  to  her  property 
held  in  her  own  right,  means  contracts  con- 
nected with  and  growing  out  of  that  prop- 
erty, and  entered  into  with  a  view  to  im- 
prove, protect,  use,  enjoy,  manage,  or  dis- 
pose of  such  property  for  her  support  <Mr  ben^ 
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^t  A  contract  by  a  married  woman  for 
groceries  sold  to  ber  on  ber  promise  to  pay 
tbe  same  from  ber  wages  Is  not  sncb  a  con- 
tract witbln  tbe  meaning  of  tbe  statute. 
Mnzzey  t.  Reardon«  57  .N.  H.  878,  SSL 

IN  THE  SAME  aCANNXSU 
See  "Same  Manner." 

IN  8ATI8FAOTION. 

See  "SatlsfacUon— Satisfy.* 

IN  8ATI8FAOTOBY  ICANNEB. 

See  "Satisfactory." 

IN  THE  SECOND  IN8TAN0E. 

Wbere  an  indorser  indorsed  a  note^  "to 
be  liable  in  tbe  second  instance/'  sncb  words 
should  be  construed  to  make  a  suit  against 
tbe  maker  of  tbe  note  a  condition  precedent 
to  tbe  indorser's  liability.  Bartlett  t.  Byers, 
35  Ga.  142. 

IN  8EBVI0E. 

A  sblp  of  war  afloat,  manned  in  a  serv- 
iceable condition  and  able  to  proceed  to  sea, 
Is  in  service,  tbougb  more  men  and  stores 
may  be  needed  to  make  tbe  sea  service  ef- 
fective, and  an  officer  on  sucb  a  vessel  is  in 
service,  if  subjected  to  tbe  restrictions,  regu- 
lations, and  requirements  incident  to  service 
at  sea.  Aulick  v.  United  States  (U.  8.)  27 
Ct  01.  109,  112, 

Prize  Act  1864,  directing  that  tbe  prize 
money  sbould  be  distributed  among  inferior 
officers  in  amounts  in  proportion  to  tbeir  re- 
spective rates  of  pay  in  tbe  service,  naturally 
implies  tbe  rates  of  tbeir  pay  at  tbe  time  of 
tbe  capture,  by  relation  to  whicb  the  subse- 
quent distribution  is  made,  and  not  those 
rates  as  affected  by  promotions  after  the  cap- 
ture and  before  decree  or  distribution,  tbougb 
sucb  promotions,  so  far  as  affects  rank,  and 
possibly  ordinary  pay,  date  from  tbe  day  of 
tbe  capture.  United  States  v.  Steever,  5  Sup. 
Ct  765,  769,  118  U.  &  747,  28  L.  Ed.  1183. 


IN  SESSION. 

Assembled    distinguished,    see 
ble." 


'^Assem- 


Courts. 

Tbe  phrase  "In  session,**  within  the 
meaning  of  a  charge  that  accused  used  con- 
temptuous words  in  tbe  courtroom  while  tbe 
court  was  *'in  session,"  expresses  not  only 
the  idea  that  at  the  time  tbe  judge  was  sit- 
ting on  the  bench  and  engaged  in  the  dls- 
eharge  of  official  functions,  but  was  also  open 
to  the  construction  of  meaning  that  tbe  court 
had  convened  for  a  term  and  not  adjourned. 


State  V.  Root  67  N.  W.  590,  595,  6  N.  D.  4S7. 
57  Am.  St  Rep.  56& 

Rev.  St  S  829  [U.  8.  Comp.  St  1901,  p. 
636],  which  fixes  the  marshal's  compensa- 
tion for  attending  tbe  Circuit  or  District 
Court  while  in  session,  means  that  tbe  court 
is  open  by  its  own  order  for  the  transaction 
of  business.  McMuUen  v.  United  States,  13 
Sup.  Ct  127,  146  U.  S.  860,  86  L.  Ed.  1007. 

"In  session,"  as  used  in  Rev.  St  S  828 
[U.  S.  Comp.  St  1901,  p.  635],  allowing  tlie 
clerk  of  the  federal  courts  $5  a  day  for  his 
attendance  on  the  court  while  actually  in  ses- 
sion, means  not  only  when  the  Judge  is  pres- 
ent in  person,  but  includes  as  well  a  day 
when,  in  obedience  to  an  order  of  the  judge, 
the  officers  of  tbe  court  are  present  and  the 
Journal  Is  opened  by  the  clerk,  and  the  court 
is  adjourned  to  another  day.  United  States 
V.  Pitman,  18  Sup.  Ct  425,  147  U.  S.  669,  37 
U  Ed.  324. 

Pub.  St  c  212,  S  48,  authorizing  the  com- 
missioner to  admit  a  prisoner  already  con- 
victed to  bail  ''when  the  court  is  not  in  ses- 
sion," means  when  the  court  is  not  in  actual 
session,  and  does  not  refer  only  to  time  elaps- 
ing between  tbe  regular  terms,  so  that  a  tem- 
porary adjournment  is  a  time  when  the  court 
is  not  in  session.  Commonwealth  v.  Gove^ 
24  N.  B.  211,  161  Mass.  892. 

LegislatiuFo. 

''In  session,"  as  used  In  Const,  art  6,  % 
9,  authorizing  the  Governor,  when  the  Senate 
is  not  in  session,  to  fill  temporarily  a  vacan- 
cy in  tbe  office  of  justices  of  the  Supreme 
Court  indicates  a  present  acting  or  being  of 
the  Senate  as  a  body.  When  the  sittings 
are  terminated  by  a  long  adjournment  and 
the  actual  meetings  of  the  body  thus  inter- 
i^upted,  although  the  session  is  continued,  the 
Senate  i»  not  **in  session,"  within  the  intent 
and  meaning  of  that  section,  and  an  appoint- 
ment made  by  the  Governor  during  sucb  an 
adjournment  is  valid.  People  v.  Fancher,  60 
N.  Y.  288,  291. 

nr  8IOHT. 

'In  sight,"  as  used  In  relation  to  ore 
body,  means  ore-bearing  rock  so  separated 
and  blocked  off  by  being  worked  around  on 
two  or  more  sides  that  it  is  subject  to  ex- 
amination and  measurement  Mudsill  Mln. 
Co.  V.  Watrous  (U.  S.)  61  Fed.  163,  167,  9  C. 
C.  A.  415. 


nr  so  DOING. 

The  phrase  "in  so  doing,"  as  used  in  an 
indictment  that  tbe  defendant  committed  an 
assault  with  the  intent  in  so  doing  of  com- 
mitting murder,  is  equivalent  to  the  words 
"then  and  there,"  and  means  that  tbe  defend- 
ant then  and  there  made  an  assault  with  the 
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Intent  tc»  commit  murder.    State  t.  Murphy, 
36  La.  Ann.  922,  628. 

nr  SOCAGE. 

See  ''GnardJanship  In  Socagew* 

IN8OI.XD0. 

Pottaier,  In  his .  treatise  on  Obligations 
(paragraph  261),  says:  "An  obligation  Is  con- 
tracted in  soUdo  on  the  part  of  the  debtors 
when  each  of  them  Is  pledged  for  the  whole, 
but  so  that  a  payment  by  one  liberates  them 
all.**  Henderson  ▼.  Wadsworth,  6  Sup.  Gt  40, 
44,  115  U.  S.  204,  29  U  Bd.  877. 

INSPEOIB. 

See  "Spede." 

nr  THE  STATE. 

1  Bey.  St  N.  Y.  p.  127,  S  8,  provides  that 
a  person  convicted  In  the  state  of  an  infa- 
mous crime  shall  not  be  entitled  to  the  right 
of  suffrage,  unless  he  shall  have  been  par- 
doned by  the  executive,  and  by  the  terms 
of  such  pardon  shall  be  restored  to  all  the 
rights  of  a  dtisen.  Held,  that  the  term  "con- 
victed In  the  state"  imported  by  implication 
a  further  limitation,  and  meant  not  only  that 
the  defendant  must  have  been  convicted 
within  the  territorial  limits  of  the  state,  but 
also  in  the  courts  provided  by  the  state  for 
the  trial  of  such  crimes  as  that  charged 
against  the  defendant,  and  did  not  Include 
nor  apply  to  crimes  defined  by  the  statutes 
of  the  United  States^  or  to  convictions  there- 
tor  Id  the  federal  courts,  though  located  with- 
in the  state.  United  States  v.  Bamabo  (U. 
8.)  24  Fed.  Cas.  1007,  1008. 

IN  A  STATE  OF  OtTXiTHTATIOH* 

See  ''State  of  OultivatioiL** 

nr  STATU  QUO. 

*'In  statu  quo"  means  being  placed  In  the 
flame  position  in  which  the  party  was  at  the 
time  of  the  inception  of  a  contract  which  is 
songht  to  be  rescinded.  Where  a  vendee  re- 
scinds a  contract  for  the  sale  of  land  for  de- 
fect of  titie,  and  sues  to  recover  payments 
made,  the  rule  that  the  vendor  must  be  pla- 
ced In  statu  quo  is  satisfied,  as  to  rents 
which  might  probably  have  accrued  to  the 
vendor  while  the  premises  were  in  the  pos- 
session of  the  vendee,  by  the  vendor's  pos- 
session of  purchase  money.  Daly  v.  Bern- 
stela,  6  N.  M.  880,  803,  28  Pac.  764. 

niSTOBE. 

The  expression 'In  store,**  as  used  In  an 
instrument  reciting  that  the  person  signing 
4Wn8.AP.-^ 


the  instrument  received  of  G.  so  many  hxuh- 
€Ab  of  wheat  In  store,  is  to  be  construed  as 
showing  a  contract  of  bailment,  and  not  a 
sale  <tf  the  wheat  Goodyear  v.  Ogden  (N. 
Y.)  4  Hill,  104,  100. 

nr  SUCH  MANNEB. 

See  "Such." 

nr  THAT  CASE. 

The  phrase  "in  that  case/'  In  a  will  de- 
vising property  and  directing  that,  If  the 
beneficiary  die  without  lawful  heirs,  then  in 
that  case  the  property  shall  be  divided,  etc., 
operates  to  require  the  word  "then"  to  be 
construed  as  an  adverb  of  time,  meaning  at 
that  time.    Harris  v.  Smith,  16  Qa.  645,  567. 

nr  TRADE. 

See  "Payable  In  Trade.** 

nr  TRAKSIT. 

See  "Stoppage  In  Transitu";  ^Transit" 

Goods  are  *1n  transit*'  so  long  as  they 
are  on  their  passage,  and  until  they  come 
into  the  actual  or  constructive  possession  of 
the  vendee,  or  of  some  person  acting  for  him. 
More  V.  Lott,  13  Nev.  876,  883. 

"In  transit^'  means  literally  In  course  of 
passing  from  one  point  to  another,  and  such 
is  its  common  acceptation.  Cotton  still  re- 
maining on  a  compress  company's  platform, 
for  which  a  railroad  company  has  executed 
a  bill  of  lading,  providing  that  the  company 
shall  be  liable  for  loss  or  damage  to  the  cot- 
ton while  in  transit,  is  not  "in  transit,"  so 
as  to  bind  the  company.  Amory  Mfg.  0>.  v. 
Gulf,  0.  A  S.  F.  Ry.  Ca,  87  S.  W.  856,  867. 
89  Tex.  419,  69  Am.  St  Rep.  65;  Gulf,  C.  A 
S.  P.  Ry.  Co.  V.  Pepperell  Mfg.  Co.  (Tex.) 
87  S.  W.  966. 

nr  TRUST. 

See,  also,  "Held  In  Trusf;  "Power  In 

Trust" 
In  trust  or  otherwise,  see  "Otherwise." 

The  use  of  the  term  "In  trust"  in  a  will 
rebuts  the  idea  that  an  absolute  estate  was 
intended  to  be  granted  to  the  person  men- 
tioned. Darrah  v.  Darrah,  52  Ati.  183,  184. 
202  Pa.  492. 

The  words  "in  trust,"  as  used  in  the 
Maine  Statutes  providing  that  the  estate  of 
any  deceased  persons  shall  be  settled  in 
another  county  whenever  the  judge  of  pro- 
bate shall  be  Interested  therein  in  trust, 
means  any  Indirect  representative  Interest 
which  the  Judge  might  have  strictiy  as  trus- 
tee, or  as  executor,  administrator,  or  guard- 
In  re  Marston,  8  JlH  87,  89»  79  Me.  25. 
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Wbere  a  legacy  la  glyen  to  a  person  or 
corporation,  and  that  person  or  corporation 
is  to  haye  the  perpetual  use  of  Income  to  be 
derived  from  the  legacy,  and  there  is  no 
limitation  over  (that  is,  no  remaindermen), 
such  a  legacy  is  an  absolute  gift  to  the  per- 
son or  corporation,  even  though  the  VFords 
"in  trust"  are  annexed  to  the  gift;  these 
words  being  regarded  as  precatory  words. 
In  re  Daniels»  Will,  84  N.  Y.  Supp.  684,  686, 
41  Misc.  Rep.  299. 

There  is  no  doubt  that  the  words  "in 
trust,"  in  a  will,  may  be  construed  to  create 
a  use,  if  the  intention  of  the  testator  or 
the  nature  of  the  devise  requires  it;  but 
the  ordinary  sense  of  the  term  is  descriptive 
of  a  fiduciary  estate  or  technical  trust,  and 
the  sense  ought  to  be  retained  until  the 
other  sense  is  clearly  established  to  be  that 
intended  by  the  testator.  In  the  present  case 
there  are  stroug  reasons  for  construing  the 
words  to  be  a  technical  trust  The  devise 
looked  to  the  issue  of  a  person  not  then  in 
being,  and  of  course,  if  such  issue  should 
come  in  esse,  a  long  minority  must  follow. 
During  this  period,  it  was  an  object  with  the 
testator  to  uphold  the  etate  in  the  father 
for  the  benefit  of  his  issue;  and  this  could 
be  better  accomplished  by  him  as  a  trustee 
than  as  a  guardian.  If  the  estate  to  the 
issue  were  a  use,  it  would  vest  the  legal  es- 
tate in  them  as  soon  as  they  came  in  esse; 
and  If  the  first-born  children  should  be 
daughters.  It  would  vest  in  them,  subject 
to  being  devested  by  the  subsequent  birth 
of  a  son.  A  trust  estate  would  far  better 
provide  for  these  contingencies  than  a  legal 
estate.  There  is,  then,  no  reason  for  defiect- 
ing  the  words  from  the  ordinary  meaning. 
King  v.  Mitchell,  83  U.  S.  (8  Pet)  826,  832, 
352,  8  L.  Ed.  962. 

IN  TRUST  AND  ON  OONDITION. 

The  expression,  in  the  habendum  clause 
of  a  deed,  that  the  conveyance  was  "In 
trust  and  on  condition"  that  the  edifice 
should  henceforth  and  forever  be  used  for 
public  worship,  meant  that  the  parties  in- 
tended the  title  to  be  in  trust,  and  the  words 
"on  condition"  were  not  used  in  their  tech- 
nical sense  as  creating  a  condition.  Sohler 
V.  Trinity  Church,  109  Mass.  1,  19. 

IN  TURN. 


The  provision  in  a  charter  that  the 
sel  shall  be  loaded  by  a  coal  company  'In 
turn"  must  be  strictly  construed,  and  it  shuts 
out  a  practice  of  the  company  to  give  pref- 
erence to  its  own  vessels,  or  to  sell  coal  to 
local  customers  from  the  supply  which  would 
otherwise  have  been  available  for  loading 
at  its  docks,  to  the  delay  of  the  chartered 
vessel.  Donnell  v.  Amoskeag  Mfg.  Co.  (U. 
S.)  118  Fed.  10,  13,  65  C.  a  A.  178. 


In  a  charter  party  by  which  the  owner 
agreed  that  the  ship  should  proceed  to  the 
Tyne  and  there  load  a  cargo  of  coal,  and 
proceed  therewith  to  Algiers  and  deliver  the 
same  there  on  payment  of  a  certain  freight, 
and  the  charterer  engaged  that  the  Teasel 
should  be  unloaded  at  a  certain  average  rate 
per  day,  and  that,  if  detained  for  a  longer 
period,  he  would  pay  for  such  detention  at 
a  certain  rate,  to  be  reckoned  from  the  time 
of  the  vessel  being  ready  to  unload  and  in 
turn  to  deliver,  the  words  'in  turn  to  de- 
liver" would  mean  the  turn  of  delivery  in 
conformity  with  regulations  of  the  port  of 
Algiers,  according  to  which  vessels  might 
commence  unloading  as  soon  as  they  entered 
within  the  mole.  Robertson  v.  Jackson,  2  C. 
B.  412,  427,  428. 

IN  USE. 

"In  use"  is  defined  to  be  'In  employ- 
ment." Astor  V.  Merritt  4  Sup.  Ct  413, 
419,  111  U.  S.  202,  28  L.  Ed.  401. 

An  insurance  company  Insured  a  thresh- 
ing machine  against  loss  by  fire,  "then  not 
in  use."  The  property,  which  had  not  been 
used  for  threshing  for  some  two  weeks,  was 
hauled  out  in  the  country  and  left  stand- 
ing near  a  farmhouse,  preparatory  to  Its 
intended  use  a  few  days  later,  and  while 
standing  there  the  separator  was  destroyed 
by  fire,  which  was  not  caused  by  hazard  in- 
cident to  the  actual  use  or  operation  of  eith^ 
the  machinery  or  the  separator.  Held,  that 
the  term  "in  use^  was  used  In  its  most  ob- 
vious and  natural  meaning,  to  wit,  nae  in 
the  business  or  work  for  which  It  was  de- 
signed, via.,  thresiiing,  and  evldentiy  the 
object  of  the  limitation  of  the  risk  contained 
in  the  policy  was  to  exclude  any  possible 
liability  on  the  part  of  the  Insurer  for  loss 
by  fire  so  peculiarly  liable  to  occur  during 
the  actual  operation  of  steam  threshing  ma- 
chines; and  hence  the  separator  was  not 
*'ln  use,"  within  the  terms  of  the  policy, 
when  the  loss  occurred.  Minneapolis 
Threshing  Mach.  Co.  v.  Fireman's  Ins.  Co., 
58  N.  W.  819,  820,  67  Minn.  36^  23  L.  B.  A. 
676,  47  Am.  St  Rep.  672. 

IN  VIEW  OF. 

"In  view  of  all  the  drcumstances,"  as 
used  in  a  definition  of  ordinary  care  as  that 
degree  of  care  which  ought  reasonably  to  be 
expected  from  a  person  of  ordinary  prudence 
in  view  of  all  the  circumstances,  is  not  sub- 
stantially different  from  '*under  like  cir- 
cumstances," so  as  to  be  an  erroneous  devia- 
tion from  the  stereotyped  definition.  Ander- 
son V.  Union  Terminal  B.  Co.,  61  S.  W.  874, 
879,  161  Mo.  411. 

IN  THE  WHOIiE. 

"In  the  whole,''  as  used  In  a  tax  deed 
declaring  that  for  the  nonpayment  of  taxes 
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certain  property  was  sold  for  a  certain  sum 
in  tbe  whole,  which  was  the  amount  of  taxes 
assessed  and  due  and  unpaid  on  said  blocks, 
etc,  mean,  not  that  the  blocks  were  sold  in 
gross,  but  that  the  amounts  as  stated  in 
the  certificate  opposite  each  block,  and  for 
which  they  were  sold,  aggregated  ^;  it  not 
being  necessary  to  expressly  recite  that  the 
blocks  were  sold  separately.  Hotson  y. 
Wetherby,  60  N.  W.  423,  424,  88  Wis.  824. 

IN  A  WORD. 

The  expression  "in  a  word***  as  used  in 
an  instrument  given  to  a  person  desiring  cred- 
it in  the  purchase  of  goods,  certifying  that 
those  signing  it  had  a  personal  and  inti- 
mate acquaintance  with  him,  and  that  they 
could  testify  to  his  strict  adh^ence  to  truth, 
punctuality  in  contracts,  and  perseverance 
in  business,  and  concluding,  "In  a  word,  we 
look  upon  him  as  an  honest  and  responsible 
man,  worthy  of  all  credit,"  means  "to  sum 
up."  Glopton  y.  Oozart,  21  Idiss.  (18  Smedes 
&  M.)  888,  868. 

IN   WORDS   AND   nOPBES   AS   FOL- 
IiOWSt  TO  WIT. 

The  phrase  "in  words  and  figures  as  fol- 
lows, to  wit"  used  in  an  indictment  for  for- 
gery as  preliminary  to  setting  out  the  forged 
warrant,  imports  the  same  exactness  as  the 
word  "tenor,"  which  when  so  used  requires 
the  indictment  to  contain  an  exact  copy. 
McDonneU  v.  SUte,  24  8.  W.  105,  68  Ark. 
242. 

IN  WORK. 

In  a  notice  by  a  manufacturer  to  a  pur- 
chaser of  goods  that  the  order  for  goods 
was  that  day  put  in  work,  the  words  "in 
work"  meant  that  the  manufacture  of  the 
shoes  was  begun.  Manas-Bruning  Shoe  Mfg. 
Co.  y.  Prince,  41  S.  B.  007,  51  W.  Va.  510. 

IN  WRITING. 

See  "Write— Writing.*^ 

IN  YARD. 

A  contract  whereby  one  of  the  parties 
agreed  to  deliver  oil  "in  yard  suitable  to  ves- 
sel in  Baltimore"  imposed  on  him  the  duty  of 
delivering  the  oil  at  the  ship's  side.  Cam- 
den Oil  Co.  y.  Schlens,  59  Md.  31,  48. 

INABILITY. 

Inability  is  defined  as  the  state  of  being 
unable,  physically,  mentally,  or  morally; 
want  of  ability;  lack  of  power,  capacity, 
or  means;  and,  as  used  in  reference  to  the 
power  of  a  deputy  commissioner  during  the 
absence  of  Inability  of  the  commissioner  to 
transact  any  ordinary  dtities  of  the  commis- 


sioner, is  not  confined  to  simple  physical 
inability  to  examine  the  bill  and  sign  the 
approval,  but  may  depend  on  the  necessities 
growing  out  of  such  pressure  of  other  official 
business  as  renders  it  impossible  for  the 
commissioner  to  attend  to  all  the  work  of 
the  office.  People  v.  Fielding,  55  N.  Y.  Supp. 
530,  537,  86  App.  Dlv.  401. 

In  Laws  1881,  c.  184,  tit  8,  S  8,  making 
it  the  duty  of  the  mayor  to  appoint  one 
of  the  justices  of  the  peace  of  the  city,  who 
shall  exercise  the  lurlsdlctlon  of  the  city 
judge  in  case  of  the  inability  of  the  latter 
to  act  "inabiUty"  is  not  limited  to  mere 
physical  inability,  but  includes  any  duty  of 
paramount  importance,  such  as  sickness  in 
the  family  of  the  judge  or  other  contribu- 
tory cause  which  prevents  his  attendance  to 
his  official  duties.  People  y.  Schinner,  8 
N.  Y.  Supp.  76,  55  Hun,  160. 

AlMenee. 

"Inability,"  as  used  in  Const  art  4,  | 
6,  providing  that  the  duties  of  Governor 
shall,  in  case  of  his  inability  to  discharge  the 
powers  of  the  office,  devolve  upon  the  Ideu- 
.tenant  Governor,  will  not  be  held  to  embrace 
absence.  In  re  Munger,  41  N.  Y.  Supp.  882, 
884,  10  App.  Div.  347. 


Fiamaeial  entlMunnuwmai^ 

St  0  &  10  Vict  c.  95,  i  24,  relating  to  the 
removal  of  county  court  clerks  for  inability, 
does  not  Include  the  Instances  of  a  very 
great  pecuniary  embarrassment  and  want  of 
money  to  pay  debts,  existing  before  and  at 
the  time  of  dismissal.  Reg.  y.  Owen,  16 
Adol.  &  B.  (N.  S.)  476,  485. 

As  inoompeteney. 

The  term  "inability,"  as  used  in  a  con- 
tract for  the  employment  of  a  teacher,  pro- 
viding that  if  by  his  inability  or  negligence 
the  interests  of  the  school  suffer,  the  school 
board  may  annul  the  contract  means  the 
same  as  "incompetency,"  as  found  in  the 
statute  authorizing  the  dismissal  of  a  school 
teacher  for  incompetency.  Armstrong  y.  Un- 
ion School  Dlst  No.  1,  28  Kan.  845,  349. 

m ABZLXTY  TO  PAY. 

"Inability  to  pay'*  and  ^Insolvency"  are 
synonymous,  but  solvency  does  not  mean 
ability  to  pay  at  all  times,  under  all  cir- 
cumstances, and  everywhere  on  demand,  nor 
does  it  require  that  a  person  should  have  in 
his  possession  the  amount  of  money  neces- 
sary to  pay  all  claims  against  him.  Diffi- 
culty in  paying  particular  demands  is  not 
insolvency.  Walkenshaw  y.  Perzel  (N.  Y.) 
32  How.  Prac.  233,  240. 

INACCURATE  DESCRIPTION. 

Where  papers  were  served  on  defendant, 
whose  place  of  abode  was  stated  to  be  "G. 
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Place,  in  said  borough,**  whereas  hig  place 
of  abode  was  "N.  Road«"  In  the  same  bor- 
ough, and  not  "G.  Place,"  it  was  not  a  mere 
Inaccuracy  of  description,  wltliln  a  statute 
providing  that  snch  inaccuracy  should  not 
be  prejudicial,  but  it  was  a  wrong  place. 
The  description  of  the  place  was  accurate.-* 
Reg.  y.  Coward,  16  Q.  B.  819,  82QL 

INACCESSIBLE. 

Whether  or  not  a  witness  beyond  the 
Jurisdiction  of  this  state  is  "inaccessible," 
in  the  sense  in  which  that  word  is  used 
in  Code,  I  8782,  is  in  each  particular  case  a 
question  for  determination  by  the  trial  Judge 
in  the  exercise  of  a  sound  discretion.  At- 
lanta &  C.  Air  Line  Ry.  Co.  t.  Gravitt,  20 
8.  B.  550,  551,  08  Ga«  860,  26  U  R.  A.  553,  44 
Am.  St  Rep.  145. 


INADEQUACY. 

See  "Gross  Inadequacy";   •HJrossly  In- 
adequate consideration." 


nrADEQUAOY  OF  REMEDY  AT  LAW* 

Within  the  rule  that,  if  the  remedy  at 
law  is  adequate,  in  theory  it  deprives  equity 
of  jurisdiction,  by  'inadequacy  of  remedy 
at  law"  is  meant,  not  that  it  fails  to  produce 
the  money  (that  is  a  very  usual  result  in  the 
use  of  all  remedies),  but  that  in  its  nature 
or  character  it  is  not  fitted  or  adapted  to  the 
end  in  view.  Safe  Deposit  &  Trust  Co.  v. 
City  of  Anniston  (U.  S.)  06  Fed.  661,  663; 
Crawford  County  ▼.  Laub,  81  N.  W.  500,  501, 
110  Iowa,  855. 

Inadequacy  of  remedy  at  law,  to  en- 
title a  party  to  equitable  relief,  exists  where 
the  case  made  demands  preventive  relief, 
as,  for  instance,  the  prevention  of  multi- 
plicity of  suits,  or  the  prevention  of  Irrepara- 
ble injury.  The  mere  assertion  that  the  ap- 
prehended acts  will  Inflict  irreparable  injury 
is  not  enough,  but  facts  must  be  alleged  from 
which  the  court  may  reasonably  infer  that 
such  would  be  the  result  Cruickshank  v. 
Bidwell,  20  Sup.  Ct  280,  288,  176  U.  S.  78, 
44  L.  Bd«  877. 

m ADEQUACY  OF  BEMEDY  BY  DAM- 
AGES. 

The  expression  "inadequacy  of  remedy 
by  damages"  means  that  the  damages  ob- 
tainable at  law  are  not  such  compensation 
as  will  in  effect,  though  not  in  specie,  place 
the  parties  in  the  position  in  which  they 
formerly  stood.  Western  Union  Telegraph 
Co.  V.  Rogers,  11  Atl.  18,  15,  42  N.  J.  Eq.  (15 
Stew.)  811. 

INADEQUATE  DAMAGES. 

Damages  are  called  inadequate  within 
the  definition  of  Irreparable  injury,  when 


those  which  can  be  obtained  at  law  are 
not  such  as  will  compensate  and  place  tlie 
parties  in  a  position  in  wliich  they  formerly 
stood.  Insurance  Co.  of  North  America  ▼• 
Bonner,  42  Pac.  681,  682,  7  Colo.  App.  07. 

INADEQUATE  PBIOE. 

"Inadequate  price,"  is  a  tenn  applied 
to  indicate  a  want  of  sufficient  consideratioii 
for  a  thing  sold,  or  such  a  price  as  under 
ordinary  circumstances  would  be  insufficient. 
Bouv.  Law  Diet  So  that  a  statement  by  tlie 
court  in  one  of  its  conclusions  of  fact  that 
the  sum  paid  for  a  stock  ot  goods  was  au 
"inadequate  consideration"  is  not  equivalent 
to  a  finding  that  the  sale  was  fraudulent. 
State  ez  rel.  Friedman  v.  Purcell,  83  S.  W. 
18,  14,  181  Mo.  812. 

The  "inadequacy  of  price,"  which  in  and 
of  itself  will  justify  a  court  of  equity  in  set- 
ting aside  a  transfer  of  realty  is  defined  as 
an  inequality  so  strong,  gross,  and  manifest 
that  it  must  be  impossible  to  state  it  to  a 
man  of  common  sense  without  producing 
an  exclamation  at  the  inequality  of  it. 
Where  defendant  induced  an  ignorant  old 
man  to  take  $5  in  consideration  for  a  deed 
to  land  worth  $1,000,  the  inadequacy  of 
price  was  so  great  as  to  amount  to  conclu- 
sive evidence  of  fraud,  and  Justify  the  court 
in  setting  the  transaction  aside.  Stephens 
V.  Ozboume,  64  S.  W.  902,  003,  107  Tenn. 
572,  89  Am.  St  Rep.  957. 

INADMISSIBLE. 

An  objection  that  testimony  is  "^com- 
petent and  inadmissible"  is  too  general  to 
put  the  court  below  in  error.  McKarsle  v. 
Citizens'  Building  &  Loan  As8*n  (Tenn.)  63  S. 
W.  1007,  1010. 

INADVERTENCE. 

"Inadvertence,"  as  used  in  Code,  f  274, 
providing  that  the  judge  may  in  his  discre- 
tion, etc.,  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  suiprise, 
or  excusable  neglect,  does  not  mean  any.  in- 
advertence, but  is  confined  to  a  reasonable 
inadvertence,  occasioned  by  some  fact  or 
some  thing  tliat  has  or  has  not  been  done, 
by  which  the  complaining  party  ought  to 
have  knowledge,  and  wliich,  if  he  had  had 
such  knowledge,  might  have  prevented  the 
judgment,  order,  or  other  proceedings  of 
which  he  complains.  Skinner  r.  Terry,  12 
S.  B.  118,  119, 107  N.  C.  103. 

"Inadvertence^'  ii  a  lack  of  heedfnlness 
or  attention.  In  an  action  against  a  school 
township,  based  on  orders  fraudulently  is- 
sued by  a  township  trustee  without  consid- 
eration, the  facts  were  held  not  to  show  in- 
advertence sufficient  to  authorize  the  set- 
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ting  asldft  of  a  default  judgment  against  the 
township;  It  appearing  that  the  summons 
had  been  duly  served  on  the  trustee  and 
that  plalntur  was  not  a  party  to  the  fraud. 
Davis  V.  Steuben  School  Tp.,  60  N.  B.  1«  5, 
19  Ind.  App.  694. 

''Inadvertence,"  as  used  in  Act  Ck>ng. 
July  13,  1866,  c.  184,  f  9, 14  SUt  148,  amend- 
ing Act  Cong.  June  80,  1864,  c.  178,  I  158, 
providing  that  if  it  appears  to  any  revenue 
collector  that  any  "instrument  has  not  been 
duly  stamped  at  the  time  of  making  or  is- 
suing the  same,  by  reason  of  accident,  mis- 
take, inadvertence,  or  urgent  necessity,  and 
without  any  willful  design  to  defraud,*'  etc., 
it  shaH  be  lawful  for  such  collector  to  aflSx 
the  proper  stamp  and  remit  the  penalty,  in- 
cludes a  mere  omiBslon  to  atQz  a  revenue 
stamp  as  required  by  law.  Green  Mountain 
Gent  Institute  v.  Britain,  44  Yt  13,  16. 

The  term  "inadvertence,"  in  Ctode,  H 
4601,  4602,  allovTing  the  Supreme  Court  after 
the  term  to  vacate  or  correct  mistakes  in 
judgments  given  through  inadvertence  or 
oversight  does  not  apply  to  any  Judgment 
which  was  given  upon  the  deliberate  consid- 
eration and  judgment  of  the  court,  though 
the  court  may  have  since  adopted  a  different 
ruling  as  correct  It  will  be  seen  that  the 
case  provided  is  where  judgment  is  given 
through  inadvertence  or  oversight,  and  not 
where  an  opinion  is  formed  from  inadvert- 
ence and  oversight.  Bussell  v.  Colyar,  61 
Tenn.  (4  Helsk.)  164,  176. 

The  terms  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,''  in  Code,  I  274^ 
providing  that  the  court  may  in  its  discretion 
within  one  year,  without  notice  thereof,  re- 
lieve the  party  of  judgment  taken  against 
him  from  such  neglect  were  construed  to  ap- 
ply to  the  case  of  the  judgment  taken  against 
a  defendant  who  attended  court  for  four  days 
during  the  return  term,  and  then  left  his  case 
In  charge  of  counsel,  who  failed  to  look  after 
the  case,  thinking  the  action  had  been 
brought  in  another  county,  where  it  should 
properly  have  been  brought  thus  permitting 
a  default  judgment  to  go  against  his  client 
Taylor  r.  Pope,  11  S.  B.  267,  268,  106  N.  C. 
267,  19  Am.  St  Rep.  630. 

The  words  "inadvertence,  mistake,  sur- 
prise, or  excusable  neglect"  in  Hill's  Ann. 
Laws  Or.  |  102,  authorizing  a  court  to  set 
aside  its  judgment  at  any  time  within  a 
year,  if  the  judgment  has  been  procured 
against  a  party  asking  such  relief  through 
his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect  included  a  judgment  procured 
in  violation  of  an  agreement  to  extend  the 
time  to  answer.  "It  is  probable  that  the 
species  of  surprise  primarily  contemplated  by 
these  statutes  is  that  which  results  from  the 
taking  of  a  judgment  against  a  party  in  vio- 
lation of  an  agreement  or  understanding  that 
the  case  shall  be  continued,  or  not  pressed. 


or  not  brought  to  trial*  though  that  is  also  a 
kind  of  fraud."  Thompson  v.  Gonnell,  48 
Pac  467,  468,  81  Or.  281,  66  Am.  St  Bep. 
818  (quoting  1  Black*  Judgm.  88Q. 

INADVEBTENTIiY* 

An  allegation,  in  a  bill  for  relief  against 
a  Judgment  on  a  note,  stating  that  the  note 
was  "inadvertently  drawn,"  may  be  con- 
strued as  an  allegation  that  it  was  drawn, 
by  mistake.  Fishback  v.  Woodford,  24  Ey. 
(1  J.  J.  Marsh.)  84,  87,  19  Am.  Dec  66. 

INAPPRECIABLE. 

The  word  "inappreciable"  (or  unappre- 
ciable)  is  one  of  a  new  coinage,  not  to  be 
found  in  Johnson's  or  Richardson's  Diction- 
aries. The  word  "appreciate"  first  appears 
in  our  dictionaries  in  the  last  edition  of  John- 
son, by  Todd  (1827),  with  the  explanation  "to 
estimate^"  "to  value."  Assuming  that  to  be 
the  true  meaning,  the  compound  adjective 
signifies  that  the  quantities  were  not  ca- 
pable of  being  estimated  or  valued;  so  in- 
considerable as  to  be  incapable  of  value  or 
price.    Embrey  v.  Owen,  6  ESxch.  863,  867. 

INATTENTION. 

Act  Cong.  July  7, 1838,  f  12  (6  Stat  306), 
which  declares  that  officers  and  others  em- 
ployed on  any  steamboat  by  whose  "miscon- 
duct negligence,  or  inattention"  the  life  or 
lives  of  any  person  or  persons  on  board  shall 
be  destroyed,  shall  be  deemed  guilty  of  man- 
slaughter, is  so  construed  that  intent  is  not  a 
necessary  ingredient  of  the  offense  i»:ovided 
for  in  the  statute.  United  States  v.  Warner 
(U.  S.)  28  Fed.  Cas.  404. 

INBOARD. 

A  certificate  of  insurance  stated  that  a 
cargo  was  insured  according  to  the  terms  of 
the  policy  "inboard  cargo  boat  W.  S.  A." 
The  policy  provided  that  the  company  should 
not  be  liable  unless  by  special  agreement  in- 
dorsed thereon  for  damage  to  goods  on  deck, 
but  also  provided  that  it  would  be  lawful  for 
said  boats  to  load  in  such  manner  as  is  cus- 
tomary in  navigation  on  the  canal  on  which 
the  boat  piled,  without  regard  to  marine  law, 
etc.  Held,  that  the  word  "inboard"  Is  used 
in  contrast  to  "outboard."  It  does  not  nec- 
essarily mean  under  deck,  but  seems  to  mean 
a  cargo  not  projecting  over  the  rail  of  the 
vessel.  Allen  v.  St  Louis  Ins.  Co.,  46  N.  Y. 
Super.  Ct  (14  Jones  &  S.)  176,  181. 

INCAPABLE. 

The  meaning  of  the  word  ''Incapable," 
when  applied  to  capability  of  administratioD 
of  estates,  cannot  be  limited  in  its  applica- 
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tion  to  the  mere  case  of  mental  or  physical 
incapability.  It  must  be  onderstood  to  In- 
clude the  Idea  of  unfitness  and  unsuitable- 
ness.    Drew's  Appeals,  58  N.  H.  819,  320. 

One  may  be  of  good  habits,  a  church 
member,  and  an  elector,  and  be  capable  of 
doing  odd  jobs  of  work  and  caring  for  him- 
self to  a  certain  extent,  and  still  be  inca- 
pable of  managing  his  affairs,  within  the 
meaning  of  the  statute  authorizing  the  ap- 
pointment of  a  conservator  for  such  inca- 
pacity. Appeal  of  Oleyeland,  72  Conn.  340, 
U  Atl.  476. 

In  Code  Civ.  Proc.  §§  6794,  6795,  provid- 
ing that.  In  case  one  of  the  several  executors 
or  administrators  to  whom  letters  shall  have 
been  granted  shall  die,  become  lunatic,  be 
convicted  of  an  Infamous  offense,  or  other- 
vTlse  become  Incapable  of  executing  the 
trust,  the  remaining  executor  or  administra- 
tor shall  proceed  and  complete  the  execution 
of  the  will  or  administration,  and  if  all  such 
executors  or  administrators  become  Inca- 
pable the  probate  court  shall  issue  letters 
of  administration  with  the  will  annexed  to 
the  widow  or  next  of  kin,  "incapable"  is  not 
synonymous  with  the  word  "Incompetent," 
as  used  in  section  6979,  providing  that,  when- 
ever the  probate  Judge  has  reason  to  believe 
that  any  executor  or  administrator  has  been 
Incompetent  to  act,  he  may  suspend  the  pow- 
ers of  such  executor  or  administrator. 
Where  a  sole  testatrix  has  been  adjudged 
Insane,  she  has  become  Incapable,  and  not 
merely  incompetent  to  act.  In  re  Blinn,  33 
Pac.  841,  842,  99  Cal.  216. 

The  phrases  "incompetent,"  "mentally 
incompetent,"  and  "incapable,"  as  used  In 
the  chapter  relating  to  guardians  of  Insane 
and  incompetent  persons,  shall  be  construed 
to  mean  any  person  who,  though  not  insane, 
is  by  reason  of  old  age,  disease,  weakness  of 
mind,  or  from  any  other  cause,  unable  unas- 
sisted to  properly  manage  and  take  care  of 
himself  or  his  property,  and  by  reason  there- 
of would  be  likely  to  be  deceived  or  Imposed 
upon  by  artful  or  designing  persons.  Code 
Civ.  Proc.  Cal.  1903,  §  1767;  Rev.  St  Utah 
1898,  I  4001;  In  re  Daniels,  78  Pac.  1053, 
1054,  140  cal.  335. 

Absenoe. 

"Incapable,"  as  used  In  Code  Civ.  Proc. 
I  342,  providing  for  removal  of  a  cause  to 
the  Supreme  Court  from  the  county  court 
where  the  county  Judge  is  incapable  to  act, 
wUI  not  be  held  to  Include  mere  absence.  In 
re  Munger,  41  N.  Y.  Supp.  882,  884,  10  App. 
Dlv.  347. 

"Incapable,"  as  used  in  a  statute  relat- 
ing to  the  appointment  of  a  new  trustee  in 
the  place  of  a  trustee  who  should  become  In- 
capable to  act,  means  personal  incapacity, 
and  not  the  absence  of  an  absconding  trus- 
tee who  had  become  bankrupt.  In  re  Watts' 
Settlement,  9  Hare,  106,  108. 


I XNOAPABLE  OF  MANITAZi  DEUVB&T. 

Code  Proc.  S  235,  which  provides  that 
the  execution  of  an  attachment  on  "any  debts 
or  other  property  Incapable  of  manual  deliv- 
ery to  the  sheriff  shall  be  made  by  leaving 
a  certified  copy  of  the  warrant  of  attach- 
ment" with  the  debtor  or  other  individual 
holding  such  property,  would  Include  a  Judir- 
ment  on  which  an  attachment  was  sought  to 
be  levied.    In  re  Flandrow,  84  N.  Y.  1«  4. 

XNOAPABLE  OF  WOBKINO. 

"Incapable  of  working,"  as  used  in  the 
by-laws  of  a  mutual  benefit  association,  pro- 
viding a  certain  benefit  to  persons  so  dis- 
abled by  sickness  as  to  be  incapable  of  work- 
ing, applies  to  a  person,  though  by  unreason- 
able, excessive,  and  harmful  effort  and  exer^ 
tlon  he  succeeds  in  working  for  two  day8» 
and  then  by  reason  thereof  suffers  a  relapse. 
Genest  v.  L'Unlon  St  Joseph,  6  N.  B.  880» 
381,  141  Mass.  417. 

INCAPACITY. 

See  "Physicai  Incapadty.** 

"Incapacity,"  as  used  in  a  will  wherein 
testatrix  left  certain  property  to  a  nephew 
for  the  purposes  of  a  collegiate  education, 
with  the  declaration  that,  If  through  his  own 
disinclination  or  incapacity  he  should  fail  to 
carry  out  the  intention,  then  the  money 
should  pass  to  another,  does  not  mean  the 
death  of  the  beneficiary  while  at  college  and 
before  graduating.  Of  course,  his  death 
would  make  him  Incapable  of  graduating; 
but  that  is  not  the  term  that  would  be  used, 
if  it  was  meant  that  he  would  not  graduate 
because  he  might  die  before  doing  so,  and 
his  death,  which  prevented  him  from  grad- 
uating, whatever  he  might  have  done  if  his 
life  had  been  spared,  is  not  included  in  the 
word.  Elllcott  V.  Blllcott,  46  AtL  183»  186, 
90  Md.  321,  48  L.  R.  A.  58. 

INCARCERATION. 

In  cases  where  incarceration  in  the  pen- 
itentiary or  in  the  territorial  prison  is  pro- 
vided as  a  penalty  for  any  offense,  it  shall 
be  held  to  mean  incarceration  in  either  the 
territorial  prison  or  in  any  prison  in  any 
other  state  or  territory  in  which  this  terri- 
tory has  the  right  by  contract  or  otherwise  to 
Incarcerate  persons  so  convicted*  Rev.  St 
Okl.  1903,  S  2068. 

INCEPTION. 

The  word  '*inceptlon"  means  initial 
stage,  so  that  "inception  of  a  mechanic^a 
lien,"  as  used  in  SayleS*  Giv.  St  art  3171, 
as  amended  in  1889,  providing  that  any  mort- 
gage on  land  at  the  time  of  the  inception  of 
a  mechanic's  lien  shall  not  be  affected  there- 
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by,  means  the  beginning  of  the  erection  of 
any  building.  Oriental  Hotel  Co.  y.  Griffiths, 
33  S.  W.  652,  662,  88  Tex.  574,  30  L.  B.  A. 
765,  58  Am.  St  Rep.  790. 

In  Rer.  8t  art  8301,  relatiye  to  me- 
chanics' liens,  and  providing  that  snch  a 
lien  shall  attach  to  the  building  on  which 
the  work  was  done,  but  that  any  Hen,  in- 
cumbrance, or  mortgage  on  the  land  or  im- 
provement at  the  time  of  the  inception  of  the 
lien  shall  not  be  affected  thereby,  the  term 
"inception"  relates  to  the  date  when  there 
was  a  contract  made  under  which  the  work 
was  done  or  material  furnished.  Sulliyan  y. 
Texas  Briquette  &  Coal  Co.,  68  B.  W.  807, 
80^  94  Tex.  541. 

An  inception  of  a  note  is  when  it  was 
first  given  or  when  it  first  became  the  evi- 
dence of  the  existing  contract  It  has  no 
legal  inception  until  it  is  delivered  to  some 
person  as  evidence  of  a  subsisting  debt 
Merely  writing  and  signing  a  note,  and  re- 
taining it  in  the  hands  of  the  drawer,  forms 
no  contract  Where  a  note  drawn  payable 
to  a  certain  person,  or  bearer,  was  never  de- 
livered to  him,  and  he  had  never  had  any  in- 
terest in  it,  there  was  no  inception  as  to 
him.  Marvin  y.  McCullum  (N.  Y.)  20  Johns. 
288^289. 

INCEST. 

Incest  is  defined  as  the  carnal  copulation 
of  a  man  and  woman  related  to  each  other 
in  any  of  the  degrees  within  which  mar- 
riage is  prohibited  by  law.  State  v.. Herges, 
57  N.  W.  205,  55  Minn.  464. 

Incest  is  illicit  carnal  connection  be- 
tween parties  who  are  related  to  one  another 
within  certain  degrees  of  consanguinity  or 
affinity.  Dinkey  v.  Commonwealth,  17  Pa. 
(5  Harris)  126,  129,  55  Am.  Dec.  542. 

When  the  parties  to  an  act  or  series  of 
acts  of  unlawful  carnal  intercourse  are  re- 
lated to  each  other  within  the  degrees  of 
consanguinity  or  affinity  wherein  marriage  is 
prohibited  by  law,  their  offense  is  called 
•Incest"  Territory  y.  Corbett,  3  Mont  50, 
65. 

Incest  is  defined  as  the  sexual  inter- 
course between  persons  so  nearly  related 
that  marriage  between  them  would  be  nnlaw- 
ful.  Stand.  Diet  it  is  criminal  sexual  in- 
tercourse between  persons  related  within  the 
degrees  wherein  marriage  is  forbidden  by 
the  law  of  the  coimtry,  so  that  if  a  man  has 
sexual  Intercourse  with  a  woman  with  whom 
he  could  not,  because  of  relationship,  either 
by  consanguinity  or  affinity,  lawfully  con- 
tract marriage,  such  intercourse  should  be 
regarded  as  Incestuous  within  the  provisions 
of  the  Olvll  Code,  providing  that  if  any  per- 
son shall  commit  incestuous  fornication,  he 
shall  be  punished,  etc.    Hence  sexual  inter- 


course between  a  man  and  his  stepdaiighte** 
is  incestuous.  Taylor  y.  State,  35  S.  E.  161, 
162,  UO  Ga.  150. 

In  a  criminal  recognizance,  the  descrip- 
tion of  the  offense  which  defendant  Is  held 
to  answer  as  "the  crime  of  incest"  is  suffi- 
cient and  the  facts  constituting  the  crime 
need  not  be  set  forth.  Daniels  y.  People,  6 
Mich.  381,  886. 

Adultery,  fomioatlon,  and  rape  distln- 
Kuislied. 

The  commonly  accepted  legal  meaning  of 
'•fornication"  Is  illicit  sexual  connection  be- 
tween a  man  and  woman  as  husband  and 
wife,  not  being  such.  By  Rev.  St  (  4580, 
when  a  man  commits  fornication  with  a  sin- 
gle woman,  both  of  them  shall  be  punished. 
The  offense  is  limited  to  a  man  and  a  single 
woman,  thus  creating  a  clear  distinction  be- 
tween "fornication"  and  "adultery,"  which 
latter  crime  can  be  committed  only  by  a 
married  man  or  with  a  married  woman.  The 
crime  of  rape  may  be  committed  upon  an 
unmarried  woman,  not  the  wife  of  the  de- 
fendant The  crime  of  Incest  can  be  commit- 
ted only  with  a  woman  of  certain  consan- 
guinity or  relationship  with  the  man.  The 
crimes  of  incest,  adultery,  and  fornication 
differ,  therefore,  only  as  to  the  persons,  while 
the  crime  of  rape  differs  from  the  other 
crimes  against  chastity  both  as  to  the  per- 
son and  the  manner  of  sexual  connection, 
as  by  force  and  against  the  will  of  the  wo- 
man. State  y.  Shear,  8  N.  W.  287,  51  Wis. 
460. 

Consent  or  nse  of  force* 

A  person  may  be  convicted  of  incest, 
though  he  accomplished  his  purpose  by  such 
force  as  to  render  him  also  guilty  of  rape. 
Smith  y.  State,  19  South.  306,  108  Ala.  1,  54 
Am.  St  Bep.  140. 

Under  the  laws  of  Idaho  persons  being 
within  the  degrees  of  consanguinity  within 
which  marriages  by  law  are  declared  to  be 
incestuous  and  void,  who  shall  Intermarry 
with  each  other  or  who  shall  commit  fornica- 
tion or  adultery  with  each  other,  are  guilty 
of  Incest  Under  such  definition  the  crime 
of  incest  may  be  committed  by  one  party  to 
the  act  without  the  consenting  mind  of  the 
other  party  thereto.  People  v.  Barnes,  9  Pac. 
532,  2  Idaho  (Hash.)  161. 

The  crime  is  incest  only  where  the  carnal 
connection  is  by  mutual  consent,  and  if  the 
intercourse  was  accomplished  by  force  th^ 
crime  is  rape,  and  not  Incest  People  v.  Har- 
riden  (N.  Y.)  1  Parker,  Cr.  B.  344,  346. 

Assent  by  both  parties  is  a  necessary 
Ingredient  of  the  crime  of  incest  If  the 
carnal  Intercourse  is  obtained  by  force,  the 
crime  is  rape,  and  not  Incest  This  decision 
seems  to  rest  to  some  extent  upon  the 
peculiar  wording  of  the  Iowa  statute,  un- 
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der  which  the  case  arose;  the  court  remark- 
ing In  the  course  of  the  argument  that 
"the  theory  of  the  state  was  that  If  a  man 
has  carnal  knowledge  with  a  woman  related 
to  him  within  the  prohibited  degrees  he  la 
necessarily  guilty  of  Incest,  and  If  he  has 
carnal  knowledge  of  her  by  force  he  Is 
also  guilty  of  rape,  so  that  the  crime  of 
rape  committed  by  one  person  on  another  re- 
lated within  the  prohibited  degrees  neces- 
sarily includes  incest,  and  that  the  guilty 
person  may  be  changed  with  both  in  the  same 
indictment,  and  conyicted  of  the  latter,  if  not 
of  the  former.  In  answer  to  this  contention 
the  court  sajrs  that  consent,  of  course,  ex- 
cludes rape,  and  that  whether  force  and  want 
of  consent  exclude  incest  must  be  determin* 
ed  by  the  construction  which  should  be 
put  upon  the  section  of  the  Code  punishing 
the  crime  of  Incest  The  Code  of  1878  de- 
clares (section  4030)  that  if  any  persons  with- 
in the  prohibited  degrees  carnally  know  each 
other  they  shall  be  deemed  guilty  of  incest 
In  construing  this  section  it  is  to  be  observed 
that  to  constitute  the  crime  of  incest  the 
parties  must  have  carnal  knowledge  of  each 
other.  It  is  not  sufficient  that  the  man 
should  have  carnal  knowledge  of  the  woman, 
imless  it  follows  that  in  such  case  she  would 
necessarily  have  carnal  knowledge  of  him. 
We  come,  then,  to  the  question  whether  it 
can  be  said  that  a  woman  who  is  ravished 
has  carnal  knowledge  of  the  man,  within  the 
meaning  of  the  statute.  In  our  opinion  it 
cannot.  The  very  use  of  the  word  'knowl- 
edge' indicates  that  the  connection  is  to  be 
deemed  one  of  the  mind,  as  well  as  'of  the 
body.  It  is  further  to  be  observed  that  a  per- 
son is  not  to  be  deemed  singly  guilty  of  in- 
cest, for  the  language  is  they  shall  be  deemed 
guilty  of  incest'  Again,  it  is  easy  to  see 
that  incest  and  rape  have  each  a  distinct 
element  of  criminality.  The  use  of  force 
Is  criminal,  but  the  criminality  is  essen- 
tially different  from  the  corruption  of  the 
mind  of  the  other  party  where  force  is  want- 
ing." State  V.  Thomas,  4  N.  W.  008»  909, 
53  Iowa,  214,  10  Cent  Law  J.  827. 

Sinsle  aet. 

A  single  act  of  unlawful  sexual  inter- 
course falls  within  the  definition  of  incest. 
State  V.  Brown,  23  N.  B.  747,  748»  47  Ohio 
St  102,  21  Am.  St  Rep.  790. 

INCESTUOUS. 

The  word  '^incestous"  is  an  adjective,  and 
qualifies  a  noun,  whether  it  stands  for  a  per- 
son or  thing,  and  attaches  to  it  the  character 
of  Incest  An  Incestuous  person  is  one  guilty 
of  incest  An  incestuous  cohabitation  or 
sexual  Intercouse  is  a  cohabitation  or  sex- 
ual Intercourse  between  persons  related  with- 
in the  degrees  of  consanguinity  within  which 
marriage  is  prohibited.  So  the  term  "in- 
cestuous" is  a  proper  term  to  apply  to  a 


marriage  which  is  contracted  between  par- 
ties related  to  each  other  in  the  degrees 
within  whidi  such  contracts  are  prohibited 
by  law.    Territory  v.  Corbett  8  Mont  60,  65. 

"Incestuous  connection,'*  according  to 
Worcester,  means  **8exual  Intercourse  between 
persons  who  by  reason  of  consanguinity  or 
affinity  cannot  lawfully  be  united";  according 
to  Webflfter,  **the  crime  of  cohabitation  or 
sexual  ooouneroe  between  persons  related 
within  the  degrees  wherein  marriage  in  pro- 
hibited"; and  according  to  the  Imperial  Dic- 
tionary, **the  crime  of  cohabitation  or  sexual 
conmieroe  between  persons  related  within  the 
degrees  where  marriage  is  prohibited  by  the 
laws  of  a  country."  Used  in  an  indictment* 
the  words  sufficiently  charge  the  crime  of  in- 
cest Hints  V.  State,  17  N.  W.  639,  640,  58 
Wi&493. 

INCH. 

See  ••Hydraulic  Inch";   "Miner's  Inch*'; 
•Theoretical  Inch." 

The  owner  of  a  canal  and  water  power 
agreed  to  convey  the  right  to  draw  from  the 
canal  sufficient  water  to  run  a  mill  of  a 
certain  size,  the  grantee  to  pay  one-quarter 
the  cost  of  enlarging  the  canal,  so  as  to  ob- 
tain sufficient  water  to  run  the  mill,  and  also 
for  a  mill  belonging  to  the  owner  of  the 
canal.  The  deed  was  for  2,000  ••inches  of 
water*'  under  an  11-foot  head.  The  aper- 
tures constructed  by  the  grantee  in  the  flume 
leading  to  his  mill,  and  which  were  used 
for  a  number  of  years,  aggregated  in  super- 
ficial area  1,980  square  inches.  The  water 
discharged  from  an  aperture  of  2,000  square 
inches  would  have  been  62  per  cent  of  the 
theoretical  discharge,  due  to  a  stream  having 
a  cross-section  of  like  area  and  moving  at  a 
velocity  due  to  the  head.  The  theoretical 
discharge  would  have  almost  equaled  the 
capacity  of  the  canal.  Held,  that  the  worda 
'•inches  of  water"  would  be  construed  to 
give  the  grantee  a  right  to  as  much  water 
as  would,  under  a  head  of  11  feet  flow 
through  a  simple  orifice  of  2,000  square 
Inches  area  in  the  side  of  a  flume.  The 
words  ••inch  of  water"  have  not  acquired 
any  fixed,  technical  meaning,  as  have  the 
words  ••foot  of  lumber,"  etc.,  which  must 
control  when  used  in  a  grant,  and  their 
meaning  depends  upon  the  circumstances 
surrounding  the  making  of  the  grant  inten- 
tion of  the  parties,  etc.  The  term  ••inches" 
must  be  construed  as  ••square  inches,"  be- 
cause it  is  plain  that  lineal  Inches  would  be 
utterly  insensible.  An  inch  of  water,  as 
defined  by  Webster's  International  Diction- 
ary, means  ••a  unit  of  measure  of  quantity 
of  water,  being  the  quantity  which  will  flow 
through  an  orifice  one  inch  square,  or  a 
circular  orifice  one  inch  in  diameter,  in  a 
vertical  surface,  under  a  stated  constant 
head."    Jackson  Milling  Co.  r.  Chandos,  52 
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N.  W.  700,  7e2,  82  Wis.  437  (dtlng  Janetrille 
Cotton  B£ill8  y.  Ford,  52  N.  W.  704^  82  Wiik 
416^  17  L.  R.  A.  564). 

INCHOATE. 

Imperfect;  unfinished;  begun,  bnt  not 
completed;  as  a  contract  not  executed  by  all 
the  parties.    Black,  Law  Diet 

nfOHOATE  INTEBEST. 

An  inchoate  Interest  in  real  estate  Is 
not  a  present  Interest  therein,  and  therefore 
is  not  the  subject  of  grant  or  conveyance. 
Rupe  y.  Hadley,  113  Ind.  416,  421,  16  N.  B. 
391. 

A  wife's  inchoate  interest  in  real  estate 
is  not  a  present  Interest  which  can  be  trans- 
ferred, but  only  a  contingent  right  which 
will  be  barred  or  extinguished  by  her  join- 
ing In  a  deed  of  conyeyance  with  the  hus- 
band.   Hudson  y.  Byans,  81  Ind.  596,  598. 

The  inchoate  interest  of  the  wife  in  the 
lands  of  her  husband  is  not  a  present  estate; 
so  long  as  the  title  of  the  husband  remains 
vested  in  him;  but  such  inchoate  right  alone 
cannot  ba  conveyed.  Davenport  v.  Gwil- 
liams,  183  Jn^.  142,  145,  31  N.  E.  790,  22  L. 
R.  A.  244. 

TJuder  tha  statute  of  Indiana  the  in- 
choate Interest  of  a  wife  .in  her  husband's 
lands  Is  more  than  an  incumbrance.  It  Is 
an  estate  In  the  land  Itself.  Bever  v.  North, 
107  Ind.  544,  547,  8  N.  E.  576  (approved  Tan- 
guey  V.  O'Connell,  132  Ind.  62,  63,  31  N.  B. 
469). 

''Inchoate  interest,'*  as  used  in  Act 
March  11,  1875,  providing  that  in  all  cases 
of  judicial  sales  of  real  property  in  which 
any  married  woman  has  an  Inchoate  in- 
terest by  virtue  of  her  marriage,  where  the 
Inchoate  Interest  is  not  directed  by  the 
judgment  to  be  sold  or  barred  by  virtue  of 
such  sale,  such  Interest  shall  become  abso- 
lute, means  an  imperfect  Interest,  one  that 
is  begun  and  not  completed.  There  may  be 
an  Inchoate  interest  in  an  estate  In  which 
the  husband  has  an  equitable  interest,  as 
well  as  where  he  has  an  absolute  interest  in 
fee  simple.  Where  a  married  man  has  an 
equitable  Interest  merely  in  land,  his  wife 
has  an  Inchoate  interest  in  the  land  by  virtue 
of  her  marriage,  because,  if  her  husband 
retains  that  interest  up  to  the  time  of  his 
death,  the  inchoate  right  becomes  consum- 
mate. The  fact  that  the  husband  has  the 
power  of  disposition  over  the  land  does  not 
deprive  her  interest  of  its  inchoate  char- 
acter. Warford  v.  Noble  (U.  S.)  2  Fed.  202, 
204. 

Hf OHOATE  BIGHT  OF  DOWER. 

An  inchoate  right  of  dower  is  merely  a 
right  to  such  interest  in  the  lands  of  the 


husband  as  may  be  allowed  by  tlie  law  which 
shall  be  in  force  at  his  death.  It  is  not  a 
fixed  or  accrued  right  to  an  ascertained  or 
established  quantum  of  interest,  to  become 
vested  upon  the  contingency  of  the  husband 
dying  before  the  wife.  Guerln  y.  Moore,  25 
Minn.  462,  465. 

"It  is  the  settied  law  of  this  state  that  the 
wife's  inchoate  right  of  dower  on  lands  is 
a  subsisting  and  valuable  interest,  which  will 
be  protected  and  preserved  to  her,  and  that 
she  has  a  right  of  action  to  that  end."  Simar 
V.  Canaday,  53  N.  Y.  304,  13  Am.  Rep.  623. 
In  Mills  V.  Van  Voorhies,  20  N.  Y.  412,  re- 
ferred to  with  approval  in  the  case  last  cited, 
the  court  goes  so  far  as  to  say:  "The  in- 
choate rights  of  the  wife  are  as  much  enti- 
tled to  protection  as  the  vested  rights  of  the 
widow."  And  most  recently  the  Court  of 
Appeals  has  restated  the  rule  thus:  "The  in- 
choate right  of  dower  is  a  valuable,  subsist- 
ing, separate,  and  distinct  interest,  which  is 
entitled  to  protection,  and  for  which  the  wife 
may  maintain  a  separate  action."  Clifford 
y.  Kampfe,  147  N.  Y.  383,  386,  42  N.  B.  1. 
So  far  have  the  courts  gone  in  extending  pro- 
tection that  It  has  been  held  to  be  a  fraud 
upon  the  rights  of  a  future  wife,  for  which 
she  shall  have  her  action,  for  the  husband, 
before  marriage,  to  devest  himself  of  his  real 
property  for  the  purpose  of  cutting  off  the 
wife's  future  dower  rights.  Polllon  v.  Poil- 
lon,  76  N.  Y.  Supp.  488,  490,  37  Misc.  Rep. 
729  (citing  Youngs  v.  Carter  [N.  Y.]  10  Hun, 
194;  Thayer  v.  Thayer,^  14  Vt.  107,  39  Am. 
Dec.  211).  So,  also,  Hach  v.  RoHlns,  59  S. 
W.  232,  233,  158  Mo.  182. 

Inchoate  dower  "is  not  an  estate  but  It 
is  nevertheless  a  right  or  Interest  in  the  land, 
of  which  a  wife  may  not  be  deprived  except 
by  proceedings  to  which  she  has  been  made  a 
party."  Dlngman  v.  Dingman,  39  Ohio  St. 
172,  178  (citing  Ketchum  v.  Shaw,  28  Ohio 
St  503,  506). 

"Inchoate  right  of  dower"  of  a  widow 
is  a  contingent  right  of  value,  which  does  not 
pass  by  conveyance,  though  one  entitled 
thereto  may,  under  certain  circumstances, 
release  it  A  widow  has  no  estate  in  the  land 
of  her  deceased  husband  until  the  dower 
has  been  assigned.  Smith  v.  Shaw,  150 
Mass.  297,  22  N.  B.  924;  State  v.  Wincroft, 
76  N.  C.  38.  It  is  an  Incident  of  land  that 
is  liable  to  be  taken  by  the  right  of  eminent 
domain,  and  when  so  taken  in  the  lifetime 
of  the  husband  the  wife  is  not  entitled  to 
any  portion  of  the  money,  or  to  have  any 
portion  thereof  set  aside  for  her  benefit  on 
the  contingency  of  her  surviving  her  husband. 
Flynn  v.  Flynn,  50  N.  E.  650,  651,  171  Mass. 
312,  42  L.  R.  A.  98,  68  Am.  St  Rep.  427. 

The  wife's  inchoate  right  of  dower  is 
not  a  vested  right,  in  the  sense  that  it  is 
not  subject  to  change,  or  even  abolishment, 
by  the  Legislature,  so  long  as  it  merely  re- 
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maliiB  an  expectancy;  that  1b»  during  the 
life  of  the  husband.  McNeer  y.  McNeer,  32 
N.  E.  681,  142  lU.  388,  19  L.  R.  A.  256; 
Mitchell  T.  Violett,  104  Ky.  77,  47  S.  W. 
195.  Though  it  is  a  valuable  right,  which 
the  law  will  recognize  and  protect.  Helm  y. 
Board  (Ky.)  70  S.  W.  679. 

INCIDENT-INCIDENTAL 

''Incident"  Is  a  thing  necessarily  depend- 
ing upon,  appertaining  to,  or  following  anoth- 
er that  is  more  woilhy  or  principal.  Thus 
timber  trees  are  incident  to  the  freehold, 
and  so  is  a  right  of  way.  Cromwell  y.  Phipps 
(N.  Y.)  6  Dem.  Sur,  60,  66,  1  N.  Y.  Suw). 
276,  278;   In  re  Bellesheim's  Estate,  Id. 

"Burriirs  Law  Dictionary  defines  Inci- 
denf  as  'Belonging  or  appertaining  to;  fol- 
lowing; depending  upon  another  thing  as 
more  worthy.  •  •  •  A  thing  may  be  nec- 
essarily or  inseparately  incident  to  another, 
or  usually  so.'  Webster  defines  it  thus: 
'Something  necessarily  appertaining  to  or  de- 
pending on  another,  which  is  termed  the 
principal.'"  Thomas  y.  Harmon  (N.  Y.)  46 
Hun,  75,  77. 

A  thing  is  deemed  to  be  incidental  or 
appurtenant  to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  as  in  the  case 
of  a  way,  or  water  course,  or  of  a  passage 
for  light,  air,  or  heat,  from  or  across  the 
land  of  another.  Ciy.  Code  Mont  1895,  8 
1078;  Mount  Carmel  Fruit  Co.  v.  Webster, 
73  Pac.  826,  828,  140  Cal.  183;  Smith  y. 
Denniff,  60  Pac.  398,  399,  24  Mont  20,  81 
Am.  St.  Rep.  40& 

,  To  importation. 

The  failure  of  goods  shipped  from  a  for- 
eign country  to  correspond  in  quality  with 
the  description  in  the  contract  of  sale  was 
not  a  risk  ''incident  to  the  importation," 
assumed  in  the  contract  by  the  purchaser; 
such  risks  being  confined  to  a  cause  subse- 
quent to  the  selection  of  the  goods  in  the 
foreign  country.  Maynard  y.  Weeks,  64  N. 
B.  78^  181  Mass.  368. 

To  sale  or  eonveyaiiee. 

A  stipulation  for  a  new  lease  on  the  sur^ 
render  of  a  lease  for  lives  is  a  matter  "in- 
cident to  the  sale  or  conveyance,"  within  St 
55  Geo.  Ill,  c.  184,  and  does  not  require  an 
agreement  stamp  in  addition  to  the  ad  va- 
lorem stamp.  Phlllipps  v.  Phillipps^  11  Adol. 
&  E.  796. 

INCIBENTAI.  BUSINESS. 

The  necessary  and  incidental  business 
referred  to  in  the  articles  of  association  of  a 
corporation,  which  state  that  its  business 
shall  be  the  manufacture  of  clothing  of  every 
description^  and  the  sale  of  clothing  so  man- 


ufactured, and  the  transaction  and  sale  of  all 
other  business  necessary  and  incidental  to 
such  manufacture  and  sale  of  clothing,  does 
not  include  a  purely  mercantile  business, 
such  as  the  buying  and  selling  of  ready-made 
clothing.  Nicollet  Nat  Bank  v.  Frisk-Turner 
Co.,  74  N.  W.  160,  161,  71  Minn.  413,  70  Am. 
St  Rep.  334  (citing  Hood  v.  New  York  &  N. 
H.  R.  Co.,  22  Conn.  1,  502). 

The  business  of  a  licensed  warehouseman 
cannot  be  regarded  as  'incldentar  to  that  of 
a  railroad,  so  as  to  entitle  a  corporation  or- 
ganized for  the  purpose  of  opiating  a  rail- 
road to  a  license  to  carry  on  the  business  of 
a  warehouseman.  State  v.  Southern  Pac 
Co.,  28  South.  372,  874,  52  La.  Ann.  1822. 

nrOIDENTAIi  EXPENSES. 

Other  incidental  expenses,  see  *'Other." 

The  adjective  ^^ddental,"  as  used  in 
appropriation  bills  to  qualify  the  word  "ex- 
penses," has  a  technical  and  well-imderstood 
meaning.  It  is  usual  for  Congress  to  enu- 
merate the  principal  classes  of  expenditure 
which  they  authorize,  such  as  clerk  hire, 
fuel,  light  postage,  telegrams,  etc.,  and  then 
to  make  a  small  appropriation  for  the  minor 
disbursements  incidental  to  any  great  busi- 
ness, which  cannot  well  be  foreseen,  and 
which  it  would  be  useless  to  specify  more  ac- 
curately. For  such  disbursements  a  round 
sum  is  appropriated  under  the  head  of  'Inci- 
dental expenses.*'  Dunwoody  v.  United 
States  (U.  S.)  22  Ct  01.  269,  280. 

Under  a  contract  between  a  dty  and 
railroad  company  by  which  the  latter  was  to 
pay  all  and  any  "expenses  incidental  to  the 
issue  of  bonds,*'  which  were  to  be  issued  by 
the  dty  to  raise  money  to  be  loaned  to  the 
railroad  company,  an  incom)B  tax  on  the 
bonds  is  not  included.  Baltimore  v.  Balti- 
more &  O.  R.  R.  Co.,  77  U.  S.  ao  Wall.)  543, 
551«  10  L.  Ed.  1043. 

"Inddental  expenses,"  as  used  in  a  stat- 
ute relating  to  the  reclamation  of  swamp 
lands,  and  providing  that  commissioners 
should  assess  on  the  land  reclaimed  or  bene- 
fited a  tax  proportioned  to  the  whole  expense 
and  to  the  benefit  which  would  result  from 
such  works,  the  incidental  expenses  to  be 
paid  out  of  the  funds  raised  should  be  con- 
strued to  include  the  expenses  of  collecting 
the  assessments,  among  which  are  proper  at- 
torney and  counsel  fees  in  prosecuting  suits 
for  their  recovery.  Reclamation  Dist  No. 
108  v.  Hagar  (U.  S.)  4  Fed.  366,  370. 

''Incidental  expenses,*'  as  used  in  a 
judge's  order  providing  that,  in  default  of 
payment  of  the  debt  the  plaintiff  should  be 
at  liberty  to  find  judgment  issue  execution, 
and  levy  the  debt  and  costs,  together  with  the 
costs  of  execution,  sherilTs  poundage,  officers' 
fees*  and  all  other  Inddental  expenses,  did 
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not  include  the  costs  of  a  rule  to  return  the 
writ  Hutchinson  y.  Humbert;  8  Mees.  &  W. 
63a. 

The  phrase  "incidental  expenses/'  when 
used  in  an  appropriation,  shall  include  ex- 
penses of  postage,  printing,  and  stationery. 
Rev.  Laws  Mass.  1902,  p.  75,  c.  6,  8  82. 

.    Of  city  or  town. 

Rey.  Laws,  (  2751,  authorizing  towns  to 
yote  money  for  necessary  incidental  expens- 
es, should  be  construed  to  include  the  cost 
of  building  town  houses  for  the  accommoda- 
tion of  its  meetings  and  for  its  municipal  of- 
ficers. Bates  y.  Bassett,  15  Atl.  200,  202,  60 
Vt.  630,  1  L.  R.  A,  166. 

The  meaning  of  the  words  "incidental 
expenses,*'  as  used  in  Comp.  Laws  Dak.  8 
772,  providing  that  supervisors  shall  have 
charge  of  such  affairs  of  the  town  as  are  not 
by  law  committed  to  other  officers,  and  they 
shall  have  power  to  draw  orders  on  the  town 
treasurer  for  the  disbursement  of  such  sums 
as  may  be  necessary  for  the  defraying  of  the 
incidental  expenses  of  the  town,  cannot  be 
extended  so  as  to  include  other  than  the  ex- 
penses necessarily  incident  to  the  ordinary 
conduct  of  the  town  business,  and  do  not  in- 
clude road  machines,  the  purchase  of  which 
was  not  authorized  by  the  electors.  F.  C. 
Austin  Mfg.  Co.  y.  Twin  Brooks  Tp.  (S.  D.) 
91  N.  W.  470,  472.  ' 

3f  oonnsel. 

The  word  "incidental,"  as  used  in  Code 
Cr.  Proc.  8  308,  authorizing,  when  services 
are  rendered  by  counsel  appointed  by  order 
of  the  court  in  a  capital  case,  the  court  to  al- 
low the  incidental  expenses  of  such  counsel, 
is  associated  with  the  word  "personal,'*  and 
is  used  conjunctively,  and  does  not  confer 
authority  on  the  counsel  to  make  contracts  of 
a  special  character  involving  a  large  liability. 
The  word  "incidental"  must  be  construed  in 
accordance  with  its  ordinary  meaning,  which 
is,  of  minor .  importance,  occasional,  casual, 
as  incidental  expenses,  often  used  in  the  plu- 
ral to  mean  minor  expenses.  Cohn  v.  Palmer, 
79  N.  Y.  Supp.  762,  766,  78  App.  Diy.  506 
(citing  Cent  Diet;  People  y.  Cantwell,  70 
N.  y.  Supp.  755,  756,  61  App.  Div.  598);  In  re 
Waldheimer,  82  N.  Y.  Supp.  916,  917,  84  App. 

Diy.  366  (quoting  Cent  Diet.). 

• 

The  incidental  and  personal  expenses, 
which  under  C!r.  Code,  §  808,  are  to  be  al- 
lowed to  counsel  assigned  by  the  court  in  a 
capital  case,  are  limited  to  such  expenses  as 
are  incurred  by  coimsel  on  his  personal  ac- 
count Merely  because  such  expenses  have 
been  incurred  as  will  ordinarily  be  borne  by 
a  party  defendant  in  the  proper  presentation 
of  his  case  does  not,  imder  the  limitations  of 
the  statute,  Justify  casting  the  amount  of 
such  expenses  on  the  county.  Thus  the  ex- 
pense for  an  Interpreter  that  counsel  may  un- 


derstand his  client  is  a  personal  and  inci- 
dental expense,  within  the  meaning  of  the 
statute,  but  the  cost  of  a  daily  transcript  of 
evidence  is  not  such  an  expense.  People  v. 
Grout.  75  N.  Y.  Supp.  290,  87  Misc.  Rep.  430. 

Of  estate. 

A  will  giving  all  the  rest  and  remainder 
of  testator's  estate,  real  and  personal,  to  his 
executors,  to  hold  in  trust,  receive  the  rents, 
issues,  and  common  profits  thereof,  and,  aft- 
er defraying  the  "expenses  incident  to  said 
estate,'*  to  make  certain  distribution  of  the 
balance,  should  be  construed  to  include  grad- 
ing and  flagging  the  sidewalks,  and  grading 
and  paving  the  streets  in  front  of  the  prem- 
ises, and  fencing  the  lots,  all  of  which,  though 
they  are  Improvements  of  a  permanent  char- 
acter and  go  to  the  benefit  of  the  estate  and 
of  those  in  remainder,  are  expenses  incident 
to  the  real  estate,  and  also  to  include  assess- 
ments for  municipal  improvements.  Ste- 
phen's Ex'rs  y.  Milnor,  24  N.  J.  Bq.  (9  O.  B. 
Green)  358,  873. 

UfOIDENTAI.  XJkBOB. 

As  used  in  mechanic's  lien  statutes,  al- 
lowing liens  for  work  and  labor  performed 
in  the  construction,  repair,  etc.,  of  a  building, 
and  other  work  and  labor  incidental  thereto, 
the  term  "incidental"  means  labor  directly 
done  for,  and  connected  with  or  actually  in- 
corporated into,  the  building  or  improvement 
It  will  not  do  to  extend  the  protection  given 
to  services  indirectly  and  remotely  associated 
with  the  construction  work.  Rara  Avis  Gold 
&  Silver  Min.  Ck>.  y.  Bouscher,  12  Pac.  433, 
434,  9  Colo.  385. 

nCCIDENTAIi  POWEB* 

Orporations  possess  what  are  known  as 
"incidental  powers,"  but  incidental  powers 
are  such  as  are  necessary  in  order  to  enable 
a  corporation  to  carry  into  execution  the  spe- 
cific powers  conferred  upon  it  by  its  charter. 
First  M.  E.  Church  y.  Dixon,  52  N.  B.  887, 
890,  178  ni.  260. 

An  "incidental  power"  is  one  that  is  di- 
rectly and  immediately  appropriate  to  the  ex- 
ecution of  the  specific  power  granted,  and  not 
one  that  has  a  slight  or  remote  relation  to  it 
Buffet  y.  Troy  &  B.  R.  Ck).,  40  N.  Y.  168,  176; 
Hood  y.  New  York  &  N.  H.  R.  Co.,  22  Conn. 
1,  16;  Franklin  Co.  y.  Lewiston  Sav.  Bank, 
68  Me.  43,  45,  28  Am.  Rep.  9;  State  ex  rel. 
Jackson  y.  Newman,  51  La.  Ann.  833,  25 
South.  406,  72  Am.  St  Rep.  476;  People  y. 
Chicago  Gas  Trust  Co.,  130  111.  268,  283,  22 
N.  E.  798,  799,  8  U  R.  A.  497,  17  Am.  St  Rep. 
319;  Burke  v.  Mead,  64  N.  E.  880,  883,  159 
Ind.  252. 

The  exercise  of  a  power  that  might  be 
beneficial  to  the  principal  business  is  not  nec- 
essarily  incident  to  it     Ittcollet  Bank  y. 
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FrlBk-Torner  Co.,  74  N.  W.  160, 161,  71  Minn. 
413,  70  Am.  St  Rep.  834;  Burke  T.  Medd,  64 
N.  B.  88Q.  883, 159  Ind.  252. 

A  corporation  charter,  granting  to  a  cor- 
poration all  the  powers  incident,  necessary, 
and  usefnl  to  corporations,  authorizes  the  cor- 
poration to  glTe  a  chattel  mortgage  to  se- 
cure the  price  of  property  purchased  by  it 
Badger  v.  Batayia  Paper  Mfg.  Co.,  70  m. 
302.  306. 

Incidental  power  Is  accessory  or  addition- 
al power  connected  with  the  main  subject, 
and  yet  additional.  The  denial  to  the  or- 
phans' court  of  incidental  power  or  con- 
structire  authority  by  Acts  Md.  1798,  c.  101,  { 
20,  subd.  16,  does  not  mean  the  denial  of 
such  authority  as  is  necessarily  implied  in 
that  which  is  expressly  granted.  Middelton 
y.  Parke,  3  App.  D.  a  149, 160  (quoting  Webst 
Diet). 

Of  bank. 

Where  authority  Is  given  in  an  act  to 
transact  a  banking  business  and  all  inciden- 
tal powers  necessary  to  carry  it  on,  these  pow- 
ers are  such  as  are  required  to  meet  the  legit- 
imate demands  of  the  authorized  business, 
and  to  enable  the  bank  to  conduct  its  af- 
fairs within  the  scope  of  its  charter  safely 
and  prudently.  This  necessarily  Implies  the 
right  of  the  bank  to  incur  liabilities  in  the 
regular  course  of  its  business,  as  well  as  to 
become  the  creditor  of  others.  First  Nat 
Bank  of  Charlotte  r.  National  Exch.  Bank  of 
Baltimore.  92  U.  S.  122,  127,  23  L.  Ed.  679; 
Western  Nat  Bank  y.  Armstrong,  14  Sup.  Ct 
572,  574,  152  U.  S.  346,  38  L.  Ed.  470;  Ne- 
braska y.  First  Nat  Bank  (U.  S.)  88  Fed. 
947,  949.  And  to  adopt  reasonable  and  ap- 
propriate measures  for  the  collection  and  se- 
curing of  debts  due  to  it  Consequently  a 
bona  fide  compromise  by  a  national  bank  of 
a  contested  banking  claim  against  it,  where- 
by the  bank  paid  a  larger  sum  than  would 
have  been  exacted  in  satisfaction  of  the  de- 
mand, so  as  to  obtain  a  transfer  of  certain 
railroad  stocks,  it  being  honestly  believed 
that  by  turning  the  stocks  into  money  under 
more  favorable  circumstances  a  loss  which 
would  otherwise  accrue  from  the  transac- 
tion might  be  diminished,  was  not  ultra  vires, 
though  the  bank  had  no  authority  to  deal  in 
stocks.  First  Nat  Bank  of  Charlotte  v.  Na- 
tional E3xch.  Bank  of  Baltimore,  92  U.  S.  122, 
127,  23  L.  Ed.  679. 

The  words  "by  discounting  and  negotiat- 
ing notes,  drafts,  and  bills  of  exchange,"  con- 
tained in  the  eighth  section  of  the  national 
currency  act  of  1864,  did  not  limit  the  mode 
of  exercising  the  incidental  powers  necessary 
to  carrying  on  the  business  of  banking,  but 
was  a  description  of  the  kind  of  banking  au- 
thorized; and  the  proper  reading  of  the  pro- 
vision is  that  the  company  may  carry  on 
banking    **by    discounting    and    negotiating 


promissory  notes,"  etc,  and  may  exerdse  all 
snch  incidental  powers  as  shall  be  necessary' 
for  that  purpose.  ShUikle  v.  First  Nat  Bank 
of  Ripley,  22  Ohio  St  616,  624. 

'Inddental,"  as  used  in  Laws  1831,  e. 
178,  conferring  power  on  certain  assodations 
to  carry  on  the  business  of  banking,  by  ^Us- 
countlng  bills,  notes,  and  other  evidences  of 
debt,  by  receiving  deposits,  by  loaning  money 
on  real  and  personal  security,  and  by  exercis- 
ing such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  such  business,  means  "casu- 
al or  accidental;  beside  the  main  design; 
occasional.*'  Taken  in  connection  with  the 
word  "necessary,"  the  two  may,  and  probably 
must,  mean  to  authorize  those  occasional  acts 
of  power,  which  are  necessitated  by  the  mu- 
tual wants  of  the  banks  and  their  customers, 
but  which  may  not  fall  within  the  strict  let- 
ter of  the  enumerated  powers.  Curtis  y. 
Leavitt,  15  N.  Y.  9,  165. 

Of  sas  and  electric  companies* 

Where  a  charter  in  express  terms  confers 
on  a  corporation  the  power  to  maintain  and 
operate  works  for  the  manufacture  and  sale 
of  gas,  it  Is  not  a  necessary  implication  there- 
from that  the  power  to  purchase  stock  in 
other  gas  companies  should  also  exist  There 
is  no  necessary  connection  between  manufac- 
turing gas  and  buying  stock.  People  v.  Chi- 
cago Gas  Trust  Co.,  22  N.  B.  798,  799,  130 
Dl.  268,  8  li.  R.  A.  497,  17  Am.  St  Rep.  319. 

The  manufacture  and  sale  of  all  kinds  of 
electric  appliances,  apparatus,  and  supplies 
is  not  incident  to  the  business  of  generating 
electricity.  Burke  y.  Mead,  64  N.  B.  880,  883, 
169  Ind.  252. 

Of  railroad. 

The  maintenance  and  operation  of  stages 
and  steamboats  are  not  within  the  Incidental 
power  of  the  directors  of  a  railroad.  They 
are  unnecessary  in  running  cars  over  such 
railroad.  It  would  be  absurd  to  hold  that  the 
directors,  under  the  idea  of  incidental  power, 
might  do  everything  which  they  thought 
would  bring  passengers  onto  their  road. 
Such  a  limit  Is  no  limit  If  they  could  do 
this  under  such  pretense,  they  could  by  direct 
appropriation  of  the  company's  funds  to  build 
manufacturing  villages  along  the  road,  and 
run  steamboats  in  connection  with  their  rqad, 
for  this  might  Increase  their  business.  Hood 
y.  New  York  &  N.  H.  R.  Co..  22  Conn.  1,  16. 

Of  siirrosate. 

Under  a  statute  giving  a  surrogate  cer- 
tain powers,  including  that  of  ordering  and 
approving  the  sale  of  real  property  of  estates 
to  pay  debts,  and  authorizing  him*  "to  exer- 
cise such  incidental  powers  as  are  necessary 
to  carry  into  effect  the  powers  expressly  con- 
ferred," the  siirrogate  has  no  power  to  com- 
pel the  purchaser  at  a  sale  of  real  estate  to 
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acospt  tbe  title  tendered  by  the  admbilftra- 
tor  EDd  pay  the  purcbaie  pxloa  Such  Juris- 
diction 18  not  Incidental  to  any  po<wer  con- 
ferred upon  the  surrogate  by  such  statute. 
Cromwell  ▼.  Phlpps  (N.  Y.)  6  DenL  Sur.  eO^ 
es,  1  N.  Y.  Supp.  276. 

DfOIDENTAIi  PRnrmio. 

''Incidental  printing/'  as  used  in  Sess. 
Laws  1856,  p.  24,  8  4,  declaring  it  to  be  tbe 
duty  of  tbe  territorial  printer  to  do  tbe  'In- 
cidental printing'*  for  each  house  of  the 
Legislative  Assembly  of  this  territory,  does 
not  include  the  printing  of  the  constitutional 
convention,  or  that  of  any  body  claiming  to 
act  as  such.  Goodrich  y.  Moore,  2  Minn.  61, 
65  (GU.  49,  62),  72  Am.  Dec.  74. 

IHOIDEirTAI.  PURPOSES. 

Laws  1863,  c.  156,  8  10,  subd.  6,  author- 
'  izes  a  school  district  to  vote  a  tax  for  re- 
pairs, fuel,  and  appendages.  A  tax  for  a  cer- 
tain amount  was  voted  for  "Incidental  pur- 
poses," in  addition  to  one  for  teachers'  wages 
and  one  for  building  a  schoolhouse.  Held, 
that  the  words  "incidental  purposes"  should 
be  construed  as  synonymous  with,  and  to 
mean  the  same  thing  as,  "for  repairs,  fuel, 
and  appendages,"  as  used  in  the  statute. 
State  Y.  Wolfrom,  26  Wis.  468,  476. 

INCITE. 

To  inciV  is  defined  by  Webster  as  "to 
move  to  action;  to  stir  up;  to  arouse  to 
spur  on."  Thus  an  instruction  containing 
the  words  "requested,  advised,  and  incited" 
was  held  equivalent  to  the  statutorj  words 
"aid,  abet,  or  procure."  Long  t.  State,  86 
N.  W.  810,  816,  28  Neb.  88. 

INCLINATION  DIP. 

The  term  "inclination  dip**  Is  used  in  the 
mining  law  to  designate  a  dip,  "as  to  its  in- 
clination from  a  perpendicular  to  a  hori- 
zontal, as  so  many  degrees  from  the  perpen- 
dicular or  from  the  horizontal.  A  vein  is 
thus  described  as  having  a  dip  of  20  degrees, 
80  degrees,"  etc.  King  v.  Amy  &  Silversmith 
Onsol.  Min.  Co.,  24  Paa  200,  20%  9  Mont 
648. 

INCLOSE. 

Webster  defines  "inclosed"  to  mean  "sur- 
rounded; shut  in;  confined  on  all  sides." 
Union  Pacific  Ry.  CJo.  v.  Harris,  28  Kan.  206, 
210. 

In  a  deed  of  "the  following  described 
lands,  to  wit,  two  acres  •  •  •  and  four 
acres,  •  *  *  inclosing  the  lands  where 
the  said  grantor's  mill  and  house  now  stand," 
the  deed  should  be  read  as  if  it  had  said  the 
mill  and  house  were  confined  within  the  six 
acres  of  land  conveyed.    That  signification 


must  be  adopted,  as  it  gives  effect  to  the  in- 
tention of  the  parties,  and  not  a  narrows, 
one,  which  would  defeat  it  "Inclose"  and 
"include"  are  words  of  common  derivation, 
and  have  several  common  significations,  of 
which  one  is  "to  confine  within."  Oampbell 
V.  Gilbert,  67  Ala.  660. 

nf CLOSZ3>  IiAKD. 

"Inclosed,"  when  applied  to  lands,  as  de- 
fined by  Webster,  is  "separated  from  common 
grounds  by  a  fence."  Worcester  defines  it 
as  "parted  off  or  shut  in  by  a  fence;  set  off, 
as  private  property."  Inclosed  lands,  there- 
fore,  are  lands  surrounded  by  a  fence.  Kim- 
ball V.  Carter,  27  S.  E.  823.  825,  06  Va.  77, 
88  L.  R.  A.  670. 

The  expression  "inclosed  real  estate,"  as 
used  in  Rev.  Ord.  St  Louis,  art  17,188,  I' 
081,  providing  that  it  shall  be  unlawful  for 
any  person,  vrithout  the  tonsent  of  the  owner 
or  his  agent,  to  enter  on  any  inclosed  or 
improved  real  estate,  lot  or  parcel  of  ground 
in  the  state,  means  real  estate  which  is  fen- 
ced. It  does  not  refer  to  that  which  is  em- 
braced within  the  walls  of  the  house.  City 
of  St  Louis  V.  Babcock,  56  S.  W.  731,  732, 
166  Mo.  154. 

"Inclosed  land,"  as  used  in  Act  1883, 
making  it  a  misdemeanor  to  willfully  enter, 
go  upon,  or  pass  over  any  field,  orchard,  gar- 
den, or  other  inclosed  or  cultivated  land  of 
another  after  being  personally  forbidden  so 
to  do  by  the  owner  or  person  entitled  to  pos- 
session for  the  time  being,  does  not  include 
a  wharf  which  is  bounded  on  one  side  by  a 
river,  on  another  by  a  railroad  embankment 
trestle,  and  on  the  two  sides  by  lumber 
plies,  which  had  been  placed  there,  not  for 
the  purpose  of  forming  an  inclosure,  but 
merely  for  the  convenience  of  the  occupants 
of  the  wharf.  It  would  seem  that  the  in- 
closed land  referred  to  is  land  which  is  in- 
closed for  the  purpose  of  preventing  tres- 
pass thereon.  Daniels  v.  State,  16  S.  B.  97. 
98,  91  6a.  1. 

The  expression  "inclosed  lands,"  as  used 
in  St  3  Geo.  IV,  c.  126,  relating  to  the  right 
of  commissioners  of  turnpike  roads  to  enter 
Inclosed  lands,  was  not  synonymous  with 
"private  lands,"  but  meant  lands  which  were 
actually  inclosed  and  surrounded  with  fences. 
Tapsell  V.  Crosskey,  7  Meee.;  A  W.  441,  446. 

In  order  to  constitute  inclosed  lands  it  Is 
not  necessary  that  such  land  should  be  con- 
fined within '  an  actual  and  sufficient  fence, 
but  if  the  same  Is  in  any  manner  inclosed, 
sufficient  to  protect  the  land  from  depreda- 
tion, by  artificial  or  natural  means,  it  would 
be  sufficient  Haynle  v.  State  (Tex.)  75  S.  W. 
24,  25. 

Cattle  giuu^ds  on  railroad. 

Within  the  meaning  of  Laws  1874,  c.  94, 
I  6,  providing  that  railroads  must  be  inclosed 
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with  a  good  and  lawful  fence  to  prerent  do- 
mestic animals  from  being  on  auch  road,  the 
word  "inclosed"  does  not  mean  only  bnilding 
fences  along  ks  sides,  bnt  the  railroad  ^mnst 
be  inclosed  with  fences  and  other  barriers, 
and  whenever  for  that  purpose  cattle  guards 
are  necessary  at  the  crossing  of  public  high- 
ways or  other  public  places,  cattle  guards 
must  be  put  in.  Atchison,  T.  ft  S.  F.  R. 
Ck>.  y.  Shaft,  6  Pac.  908,  914,  33  Kan.  521; 
Union  Pac  Ry.  Go.  t.  Harris,  28  Kan.  208, 
210. 

Inclosed  on  all  sides. 

'Inclose,"  as  used  in  a  will  directing  that 
testator's  executors  shall  inclose  a  certain 
cemetery  with  a  fence,  etc.,  means  that  such 
cemetery  is  to  be  "shut  in  on  all  sides."  A 
field  with  a  fence  on  three  sides  only  could 
not  in  any  proper  sense  be  spoken  of  as  "in- 
closed," unless  the  fourth  side  was  bounded 
by  some  natural  obstruction  or  occupied  by 
some  artificial  erection  which  rendered  a 
fence  impracticable  or  unnecessary.  Appeal 
of  Hall,  3  Atl.  783,  785,  112  Pa.  42. 

'Inclosed  fields,"  as  used  in  Wag.  St  pp. 
810,  311,  I  43,  requiring  railroad  companies 
to  fence  their  tracks  along  Inclosed  or  culti- 
vated fields,  does  not  require  such  fieldsxto 
be  protected  by  the  owner  with  a  lawful 
fence  on  all  sides.  Biggerstaff  y.  St  Louis, 
K.  C.  &  N.  Ry.  CJo.,  60  Mo.  567. 

The  word  "inclosed,"  as  used  in  St 
Mont.  c.  373,  1 1,  declaring  that,  if  any  cat- 
tle shall  break  into  any  ground  inclosed  by 
a  lawful  fence,  the  owner  of  the  animal  shall 
be  liable  to  the  owner  of  such  inclosed  prem- 
ises for  all  damages  sustained  by  such  tres- 
pass, Is  held  to  require  a  substantial  com- 
pliance with  the  statute;  an  immaterial  vari- 
ation in  the  height  of  the  fence  from  a  law- 
ful fence  not  being  sufficient  to  prevent  the 
fence  from  being  a  lawful  one,  nor  to  render 
the  ground  uninclosed,  while  a  fence  not  en- 
tirely surrounding  the  premises  does  not  ren- 
der them  inclosed,  within  the  meaning  of  the 
statute.    Smith  v.  Williams,  2  Mont  195,  201. 

Unf  enoed  land. 

Lands  situate  on  the  Downs,  although 
private  property,  but  not  fenced  off,  are  not 
"inclosed  lands,"  within  St  8  Geo.  IV,  c. 
126,  §  97,  providing  that  if  the  surveyors 
convey  materials  taken  from  any  common 
river  or  brooks^  etc,  over  any  "inclosed 
lands"  or  grounds,  they  must  make  compen- 
sation for  any  damage  done  to  such  landa 
Tapsell  V.  Crosskey,  7  Mees.  &  W.  441,  446. 

IirOI.OSI7BE. 


See  "Substantial  Inclosure.** 
Other  erection  or  inclosure,  t 


-Other." 


"Inclosurct'*  as  used  in  Rev.  St  1895, 
arts.  4623,  4624,  requiring  railioad  companies 


to  place  cattle  guards  at  points  entering  m 
field  or  inclosure,  applies  to  a  large  fenced 
pasture  as  well  as  a  small  field.  Southon 
Kansas  Ry.  Go.  v.  Isaacs,  49  S.  W.  690,  20 
Tex.  Olv.  App.  466. 

Close  distincnislied* 

The  word  "close"  is  equivalent  to  tiie 
word  "inclosure,"  and  as  used  in  Slade's  St. 
p.  450,  8  3,  providing  that  it  shall  be  lawful 
for  any  person  to  impound  any  swine,  cattle, 
horses,  etc.,  which  shall  be  found  damage 
feasant  or  doing  damage  in  his  inclosure, 
means  land  inclosed  by  a  legal  fence,  except 
such  part  of  the  fence  as  the  owner  or  the 
keeper  of  the  cattle  or  the  adjoining  propri- 
etor is  bound  to  repair.  Porter  v.  Aldrlch,  89 
Vt  326,  330. 

"Inclosure,"  as  used  in  a  statute  author- 
izing a  person  to  Impound  any  beast  found 
in  his  inclosure  doing  damage,  means  more 
than  the  word  "close,"  which  embraces  land 
possessed  by  a  party,  though  inclosed  only 
by  imaginary  linea  "Inclosure"  signifies 
land  inclosed  with  some  visible  and  tangible 
obstruction,  such  as  a  fence,  hedge,  ditch, 
etc.    Dudley  v.  McKenzie,  54  Vt  685,  687. 

Fence  required* 

In  Tayl.  St  793,  8  1,  giving  the  right 
to  distrain  beasts  doing  damage  within  the 
inclosure  of  the  distrainor,  "inclosure"  means 
a  tract  of  land  surrounded  by  an  actual 
fence.  Taylor  v.  Welbey,  36  Wis.  42,  44  (cit- 
ing Pettlt  V.  May,  34  Wis.  666;  Bouv.  Law 
Diet). 

An' inclosure  imports  land  inclosed  with 
something  more  than  the  imaginary  bound- 
ary line.  There  should  be  some  visible  or 
tangible  obstruction,  such  as  a  hedge,  fence^ 
ditch,  or  something  equivalent,  for  the  pro- 
tection of  the  premises  against  encroachm^it 
by  catUe.  Kimball  v.  Garter,  27  S.  B.  823, 
825,  95  Va.  77,  88  L.  R.  A.  570;  Porter  v. 
Aldricb,  39  Vt  826,  329;  Dudley  v.  McKen- 
zie, 54  Yt  685,  687;  Peck  v.  Williams,  54 
Atl.  381,  382,  24  R.  I.  583,  61  L.  R.  A.  351. 

The  term  "inclosure,"  in  Gen.  St  c.  100, 
8  4,  authorizing  any  person  to  impound  any 
beast  found  in  his  inclosure  doing  damage, 
does  not  require  that  the  land  claimed  to  be 
an  inclosure  shall  be  fenced,  unless  fencing 
is  required  by  law.  "We  think,  when  a  land- 
owner has  done  upon  and  around  his  own 
land,  by  way  of  fence,  improvement  and 
occupancy,  all  that  the  law  requires  to  cast 
the  duty  on  others  to  keep  their  cattle  ofT 
from  his  land,  that  such  land,  in  the  sense  of 
the  word  as  used  in  the  statute  giving  the 
right  to  impound,  is  the  'inclosure*  of  the 
owner."    Keith  v.  Bradford.  39  Vt  34,  41. 

An  "inclosure,"  within  the  meaning  of 
Pen.  Code,  (  504,  providing  that  the  words 
"building,  room,  or  any  part  of  a  building 
includes  a  railway  car,  vessel,  booth,  tent. 
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ahop,  or  other  erection  or  lnclo8iire»"  does  not 
mean  a  place  inclosed  by  a  fence.  People  t. 
Haight  7  N.  Y.  Supp.  89,  54  Hon,  & 

Inelosed  on  all  sides* 

Within  1  Key.  St  1876,  p.  497,  providing 
that  no  person  shall  take  away  any  part  of 
his  fence  forming  a  partition  fence  between 
him  and  the  inclosnre  of  any  other  person 
without  giving  a  certain  notice,  does  not  ap- 
ply to  land  only  partially  inclosed.  To  con- 
stitnte  an  inclosnre  the  fences,  including  the 
partition  fence,  must  surround  the  adjoining 
land  or  some  part  of  it  Oundy  v.  State,  (i^ 
Ind.  528,  530. 

The  term  "inclosnre,**  when  used  in  ref- 
erence to  stock  running  at  large,  includes  a 
field  which  is  only  partially  surrounded  by  a 
fence,  but  the  unf enced  portion  of  which  bor* 
ders  on  a  stream  having  such  steep  banks 
that  cattle  do  not  cross.  Missouri  Pac.  By. 
Ca  T.  Shnmaker,  27  Pac.  126,  127,  46  Kan. 
769. 

Within  the  meaning  of  Code  N.  T.  S  85, 
declaring  that  for  the  purpose  of  constitut- 
ing an  adverse  possession  land  shall  be  deem- 
ed to  have  been  possessed  where  it  has  been 
protected  by  a  substantial  inclosnre,  a  fence 
which  surrounds  the  land  in  question,  and 
also  an  adjoining  tract  owned  by  another 
party,  is  not  an  inclosnre.  To  constitute 
such  an  inclosnre  as  is  intended,  it  must  be 
an  inclosnre  of  the  lot  alone,  upon  the  lines 
claimed  by  the  party,  and  not  embracing 
premises  adjoining,  extending  in  part  a  great 
distance  from  the  linea  Doollttle  t.  Tice  (N. 
Y.)  41  Barb.  ISl,  184. 


INCLUDE. 

Webster  defines  the  word  'Include'*  as 
synonymous  with  "comprise,"  "comprehend," 
or  "contain,"  and  gives  this  apt  example: 
pThe  word  duty  includes  what  we  owe  to 
God,  to  our  fellow  men,  and  to  ourselves. 
It  also  includes  a  tax  payable  to  the  govern- 
ment" Farmers'  Nat.  Bank  of  New  Jersey 
V.  Oook,  32  N.  J.  Law  (8  Yroom)  347,  351. 

As  In  addition  to. 

"Include"  is  defined  as  "to  confine  with- 
in, to  hold,  to  attain,  to  shut  up";  and  syn- 
onyms are  "contain,"  "inclose,"  "comprise," 
"comprehend,"  "embrace,"  and  "involve." 
Webst  Diet  So  that,  as  used  in  Oomp.  Laws 
&  D.  9  1409,  providing  that  the  sheriff  shall 
be  entitled  to  certain  fees  for  summoning 
Jurors,  including  mileage,  the  sheriff  is  not 
entitled  to  the  mileage  in  addition  to  the  fee. 
Neher  v.  McCook  Co.,  78  N.  W.  ©98,  999,  11 
S.  D.  422. 

The  nse  of  the  word  "including,**  In  a 
legacy  of  $100,  Including  money  trusteed  in 
a  certain  bank,  cannot  be  construed  as  mean- 


ing in  addition  to,  and  therefore  the  devisee 
is  not  entitled  to  the  sum  of  |100  in  addition 
to  the  sum  trusteed  at  the  bank,  but  only 
|100,  including  such  sum.  Brainard  v.  Dar- 
ling, 132  Mass.  218,  219. 

A  bequest  of  114,000  including  certahi 
notes,  etc.,  is  to  be  construed  as  embracing 
or  constituting  the  notes  as  a  part  of  the 
$14,000,  and  not  to  mean  that  the  notes  are 
to  pass  in  addition  to  that  sum.  Henry's 
Bx'r  V.  Henry's  Bx'r,  81  Ky.  342,  844. 

1  Stat  73,  relating  to  the  Jurisdiction 
of  courts,  declares  that  the  District  Courts 
shall  have  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime 
Jurisdiction,  including  all  seizures  under  laws 
of  impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  the 
waters  which  are  navigable  from  the  sea, 
etc.,  and  of  all  seizures  on  land,  or  other 
waters  other  than  aforesaid  made,  and  of  all 
suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States.  Held, 
that  the  term  '*including"  classes  the  seizures 
enumerated  with  civil  causes  of  admiralty 
and  maritime  Jurisdiction,  the^by  shutting 
out  a  trial  by  Jury.  It  also  has  a  cumulative 
meaning,  and  extends  the  Jurisdiction  of  the 
court  to  cases  of  such  seizure.  The  Little 
Ann  (U.  S.)  15  Fed.  Cas.  623. 

▲s  a  part  of. 

''Include"  has  two  shades  of  meaning. 
It  may  apply  where  that  which  is  affected  is 
the  only  thing  included,  and  it  is  also  used 
to  express  the  idea  that  the  thing  in  ques- 
tion constitutes  a  part  only  of  the  contents 
of  some  other  thing.  It  is  more  commonly 
used  in  the  latter  sense.  In  Civ.  Code  La.  art. 
2924,  which  provides  that  the  owner  of  any 
promissory  note,  bond,  or  other  written  evi- 
dence of  debt,  for  the  payment  of  money,  to 
order  or  bearer,  or  transferable  by  assign- 
ment shall  have  a  right  to  collect  the  whole 
amount  of  such  promissory  note,  notwith- 
standing it  may  include  a  greater  rate  of 
interest  or  discount  than  8  per  cent  per  an- 
num, etc,  construing  the  words  "may  collect 
the  whole  amount  of  such  promissory  note," 
etc.,  "notwithstanding  such  promissory  note," 
etc.,  together  with  the  phrase  "may  include 
a  greater  rate  of  interest"  etc.,  it  implies 
that  the  character  of  writings  in  view  were 
those  which  evidenced  a  complete  contract, 
including  principal  and  interest  sf  its  own, 
and  not  one  which,  properly  speaking,  had 
no  capital,  and  included  nothing  but  usu- 
rious interest  upon  another  contract  Du- 
mas V.  Boulin  (La.)  1  McQloin,  275,  278. 

Where  a  corporate  charter  provided  that 
the  directiors  o^  the  corporation  should  con- 
sist of  nine  persons,  including  the  president 
and  was  subsequently  amended  so  as  to  au- 
thorize a  board  of  eleven  directors,  including 
the  president,  and  declared  that  six  directors. 
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InelndlDg  the  president,  should  oonstltuto  a 
quonun  to  transact  business,  the  words  "In- 
cluding the  president"  were  used  to  desig- 
nate what  should  constitute  a  quorum,  and 
to  Indicate  that  the  president,  when  present, 
should  be  considered  as  one  of  the  six  di- 
rectors essential  to  form  a  quorum,  and  not 
to  make  him  an  essential  member  to  a  quo- 
rum, without  whose  presence  all  the  other 
directors  could  not  constitute  a  quorum  to 
transact  business.  Meyer  y.  Johnston,  53 
Ala.  287,  239. 

"Included,"  as  used  In  Act  Feb.  28,  1891, 
c  384,  26  Stat  796  [U.  S.  Gomp.  St  1901,  p. 
1382],  providing  that  Indenmlty  should  be 
granted  where  certain  sections  were  Included 
within  any  reservation,  is  used  In  Its  second- 
ary sense,  as  defined  by  Webster:  "To  com- 
prehend, as  a  genus  the  species,  the  whole  a 
parf* — ^and  relates  to  those  sections  which 
are  a  constituent  part  of  the  reservation,  but 
not  to  those  which,  although  shut  in  by  Its 
outer  lines,  are  distinct  from  the  reserva- 
tion. In  defining  the  word  "Include"  the 
court  said:  "Webster  defines  a  nut  to  be  'the 
fruit  of  certain  trees  and  shrubs,  consisting 
of  a  hard  shell  Inclosing  a  kernel.'  Thus  It 
appears  that  the  word  'shell/  In  the  expres- 
sion 'The  shell  of  a  nut  Includes  the  kernel,' 
indicates  with  certainty  that  the  verb  In- 
cludes' has  its  primary  meaning,  namely,  'to 
confine  within,  to  shut  up,'  etc.  If  the  ex- 
pression were,  'The  nut  Includes  the  kernel/ 
there  the  verb  Includes'  would  have  Its  sec- 
ondary signification,  and  Imply  that  the 
kernel  was  a  part  of  the  nut"  Hlbberd  v. 
Slack  (U.  S.)  84  Fed.  671,  577. 

Am  word  of  limitation. 

"Including"  Is  not  a  word  of  limitation. 
Rather  Is  It  a  word  of  enlargement,  and  in 
ordinary  signification  Implies  that  some- 
thing else  has  been  given  beyond  the  general 
language  which  precedes  It  Neither  Is  It  a 
word  of  enumeration,  as  by  the  express  terms 
of  the  language  of  gift  In  a  bequest  "of  all 
my  personal  property,"  Including  furniture, 
plate,  etc.,  the  word  "including"  was  not  held 
to  limit  the  bequest  to  the  property  enumer- 
ated after  the  wording,  but  to  cover  all  of 
testator's  personal  property.  In  re  Goetz,  75 
N.  Y.  Supp.  760,  761,  71  App.  Dlv.  272. 

"Including,"  as  used  In  Ck)mp.  St  p.  578, 
9  9,  providing  that  the  clerk  must  Insert  In 
the  entry  of  judgment  the  necessary  disburse- 
ments, "Including  the  fees  of  officers  allowed 
by  law,  the  fees  of  witnesses,  of  commissions, 
the  compensation  of  referees,  and  the  ex- 
pense of  printing  papers  on  appeal,"  does  not 
necessarily  confine  the  items  of  disburse- 
ments recoverable  to  those  enumerated. 
Cooper  V.  Stinson,  6  Minn.  522  (Gil.  416). 

The  word  "including,"  In  a  mortgage  on 
a  railroad,  etc.,  Including  all  depots,  ware- 
houses, and  structures,  etc.,  does  not  Indi- 
cate a  restrictive  Intention^  but  rather  tiie 


contrary.  These  particulars,  having  been 
already  more  particularly  described,  may 
have  been  Inserted,  out  of  abundant  caution* 
and  not  for  the  purpose  of  confining  the  mort- 
gage to  the  railway  and  its  superstructare. 
Calhoun  v.  Memphis  &  P.  B.  Ck>.  (U.  S.) 
4  Fed.  Cas.  1045,  1047. 

nCOIiITDING  8I7BVEY. 

See,  also,  "Inclusive  Survey.* 

As  the  term  Is  used  In  reference  to  tbe 
public  lands,  it  means  a  survey,  for  locatloix 
purposes,  of  lands  previously  surveyed  and 
appropriated  by  other  persons.  Scott  v. 
Yard,  18  AtL  359,  360,  46  K.  J.  Eq.  (1  Dick.) 
79. 

nfoiiUsms. 

A  bequest  In  which  the  testator  gave  a 
legacy  of  a  sum  of  money.  Inclusive  of  the 
note  of  the  legatee  held  by  the  testator.  Is  so 
construed,  that  the  note  Is  a  part  of  the 
lega<7.  and  not  In  addition  thereto.  In  re 
Peppers  Estate,  26  AtL  1063,  1064,  154  Pa. 
340. 

Gen.  St  p.  83,  8  2,  providing  that  a  no- 
tice of  town  meetings  shall  be  given  by  a 
warning  set  on  a  sign  post  at  least  "five 
days  Inclusive"  before  the  meeting  is  to  be 
held,  means  five  days  Inclusive  of  the  day 
on  which  the  notice  is  posted  but  exclusive  of 
the  day  on  which  the  meeting  is  to  be  held. 
Brooklyn  Trust  Co.  v.  Town  of  Hebron,  51 
Conn.  22. 

"Inclusive,"  as  used  In  a  notice  of  the 
sums  expended  for  a  pauper  since  the  5tU 
day  of  October,  1858,  and  up  to  December 
31st,  Inclusive,  applies  only  to  the  latter 
date;  for  It  may  properly  be  construed  the 
same  as  If  it  had  read  to  and  Including  the 
day  of  the  date,  or  the  81st  of  December. 
Monroe  v.  Acworth,  41  N.  H.  190,  201« 

nroiiUSzvE  subvey. 

An  "Inclusive  survey"  Is  one  which  tur 
eludes  within  Its  boundaries  prior  claims 
excepted  from  the  computation  of  the  area 
within  such  boundaries  and  excepted  In  the 
grant  Stockton  v.  Morris,  19  S.  B«  631,  39 
W.  Va.  432. 

INCOMBUSTIBLE. 

The  words  "fireproof  and  "of  Incom- 
bustible materials"  are  often  used  In  con- 
nection with  houses  that  are  not  absolutely 
proof  against  fires,  but  are  Intended  as  re- 
ferring to  houses  built  of  brick,  stone.  Iron, 
or  other  material,  on  the  outside,  so  as  to 
form  barriers  that  will  resist  the  action  of 
ordinary  fires.  Chlmine  v.  Baker  (Tex.)  75 
S.  W.880,  331* 
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INCOML 

See  "Annual  Income";  "Clear  Income^; 
••Full  Income";  "Net  Income";  "Whole 
Income";    "Yearly  Income." 

As  estate,  see  "Estate." 

As  personal  property,  see  ''Personal 
Property." 

"Income  Is  defined  as  that  gain  which 
proceeds  from  labor,  bosiness,  or  property 
of  any  kind;  the  profits  of  commerce  or 
business.*'  Appeal  of  Braun,  106  Pa.  414, 
415;  Thorn  v.  De  Breteuil,  83  N.  Y.  Supp. 
849,  856,  86  App.  Dir.  406. 

The  word  "income"  means  the  gain 
which  accrues  from  property,  labor,  or  busi- 
ness. In  its  ordinary  and  popular  meaning  it 
is  strictly  applicable  to  the  periodical  periods 
in  the  nature  of  rent,  which  are  usually  made 
under  coal  and  other  mineral  leases.  Ap- 
peal of  Eley.  (Pa.)  2  Kulp,  467,  460. 

An  accurate  definition  of  **income"  is  giv- 
en by  Learned,  P.  J.,  in  People  r.  Davenport 
(N.  Y.)  80  Hun,  177,  as  that  which  is  earned, 
remaining  itself  intact  Thorn  v.  De  Brete- 
uil, 88  N.  Y.  Supp.  840,  856,  86  App.  Div.  405. 

"Income,"  as  defined  by  Webster,  is 
"that  gain  which  proceeds  from  labor,  busi- 
ness, property,  or  capital  of  any  kind,  as 
the  produce  of  a  farm,  the  rent  of  houses,  the 
proceeds  of  professional  business,  the  profits 
of  commerce  or  of  occupation,  or  the  interest 
of  money  or  stock  in  funds,  etc.;  revenue; 
salary;  especially  the  annual  receipts  of  a 
private  person  or  a  corporation  from  proper- 
ty. Mundy  v.  Van  Hoose,  30  S.  B.  782,  786, 
104  Qa.  625;  Remington  v.  Field,  17  Atl. 
551,  552,  16  R.  I.  500;  Sowards  v.  Taylor,  42 
111.  App.  275. 

In  a  will  providing  for  the  conversion  of 
the  estate  Into  money  and  its  investment  in 
certain  securities,  and  directing  the  income 
to  be  paid  over  to  the  widow  and  for  the 
benefit  of  the  son,  the  term  ''income"  is  used 
as  a  whole,  and,  of  course,  embraces  all  its 
parts.  The  earnings,  or  interest  on  the  ac- 
tual capital  and  share  of  the  deceased  as 
partner  in  the  firm  property  while  the  firm 
business  is  carried  on  after  his  death,  in 
accordance  with  the  terms  of  the  partner- 
ship agrreement,  are  income.  In  re  Slocum,  62 
N.  B.  130,  131,  160  N.  Y.  153. 

The  words  "income"  and  "revenue"  pro- 
vided for  each  year,  in  Const,  art  10,  §  12, 
providing  that  no  county,  city,  or  town  shall 
become  indebted  in  any  one  year  for  a  great- 
er amount  than  its  Income  without  the  as- 
sent of  two-thirds  of  the  voters,  means  in- 
come derived  from  any  source,  and  not  that 
derived  from  taxation  alone.  Lamar  Water 
&,  Electric  Light  Go.  v.  City  of  Lamar,  26 
S.  W.  1025,  1030,  128  Mo.  188,  32  L.  B.  A. 
157. 
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"Income,"  as  used  In  a  will  providing 
that  a  certain  person  should  have  sufficient 
income  from  testator's  property  that  he  might 
possess  at  the  time  of  his  death  for  the  sup- 
port of  such  person  during  her  natural  life, 
has  reference  to  what  shall  be  received  by 
the  beneficiary  of  the  will,  and  not  what  sum 
of  money  the  estate  would  produce  during 
the  year  by  way  of  income.  The  income  of 
the  beneficiary,  according  to  the  words  used 
by  the  testator,  means  that  sum  of  money 
yearly  equal  to  her.  reasonable  support,  with- 
out reference  to  how  it  was  derived,  whether 
from  the  income  of  the  property  or  from  a 
sale  of  the  property  itself.  Sowards  v.  Tay- 
lor, 42  111.  App.  275,  281. 

"Income,"  as  used  in  the  chapters  relat- 
ing to  the  nature  and  ownership  of  proper- 
ty, includes  the  rents  and  profits  of  real 
property,  the  interest  of  money,  dividends 
upon  stock,  and  other  produce  of  personal 
property.  Rev.  Codes  N.  D.  1800,  8  3322 ;  Civ. 
Code  S.  D.  1003,  8  238;  Civ.  Code  Cal.  1003. 
8  748. 

AeenmvlAted  snxplvs  or  iaerease  of  oo#« 
porato  stock. 

The  word  "income"  has  a  broader  mean- 
ing than  "dividend,"  but  haidly  broad  enough 
to  include  things  not  separated  in  some  way 
from  the  principal.  It  is  not  synonymous 
with  "increase."  The  value  of  stock  may 
be  increased  by  good  management,  prospects 
of  business,  and  the  like;  but  such  Increase 
is  not  income.  It  may  also  be  increased  by 
an  accumulation  of  surplus;  but  so  long  as 
that  surplus  is  retained  by  the  corporation, 
either  as  surplus  or  increased  stock,  it  can 
in  no.  proper  sense  be  called  "income."  It 
may  become  producing,  but  it  is  not  income. 
Spooner  v.  Phillips,  62  Conn.  62,  24  AU.  624. 
16  L.  R.  A.  461;  Mills  v.  Britton,  20  Atl. 
231,  236,  64  Conn.  4,  24  L.  R.  A.  536;  Smith 
V.  Hooper,  51  Atl.  844,  846,  05  Md.  16. 

Where  the  profits  of  a  manufacturing  or 
banking  corporation  have  been  accumulating 
for  many  years,  imtil  the  market  value  of 
the  stock  is  more  than  double  its  original 
price,  and  the  owner  dies,  directing  the  "in- 
come" of  his  estate  to  be  applied  to  particu- 
lar objects  for  limited  periods,  these  extra- 
ordinary accumulations  are  as  much  a  part 
of  his  capital  as  any  other  portion  of  his 
estate,  and  must  therefore  be  regarded  as 
forming  a  part  of  the  principal,  from  which 
the  future  income  is  to  arise.  Where  the  in- 
come is  given  merely  for  a  limited  period, 
and  the  stock  itself  is  otherwise  disposed  of, 
a  bequest  of  the  income  is  in  many  respects 
like  a  bequest  of  the  stock  itself.  Appeal 
of  Earp,  28  Pa.  (4  Casey)  368,  375. 

The  term  "income,"  in  a  devise  of  tes- 
tator's estate,  in  trust  to  pay  a  certain  an- 
nuity from  the  income  to  a  certain  bene- 
ficiary and  the  remainder  to  other  benefl- 
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claries,  Includes  an  Increase  after  testator's 
death  of  the  corporation  stock  of  a  corpora- 
tion In  which  part  of  the  funds  of  the  es- 
tate were  invested,  to  be  distributed  to  the 
old  stockholders  on  the  payment  of  $75  per 
share.  The  case  is  not  within  the  decision 
in  Appeal  of  Earp,  28  Pa.  (4  Casey)  368, 
though  following  clearly  within  its  principle. 
There  the  actual  earnings  of  Earp*s  stock, 
made  before  his  death,  were  held  to  consti- 
tute a  part  of  his  capital  through  his  decease, 
while  the  earnings  made  after  were  income 
only.  The  principle  established  in  that  case 
is  that  earnings  on  profits  of  stock  made  aft- 
er death  are  income,  and  not  capital,  even 
though  in  the  form  of  capital  by  the  issue 
of  new  stock.  Appeal  of  Wiltbank,  64  Pa. 
(14  P.  F.  Smith)  256,  250,  3  Am.  Rep.  585. 

Testator  bequeathed  to  his  wife  for  life 
"the  use,  interest,  and  income*'  of  his  estate, 
part  of  which  consisted  of  bank  stocks.  The 
bank  afterwards  reduced  its  capital  by  re- 
turning to  the  stockholders  one-half  of  it, 
with  a  premium  of  40  per  cent,  to  be  paid 
out  of  the  surplus.  Held,  that  the  word  "in- 
come" included  the  40  per  cent  premium  re- 
turned to  testator's  estate,  and  passed  under 
the  will  to  the  widow.  In  re  Warren,  11  N. 
Y.  Supp.  787,  2  Con.  Sur.  411. 

A  will  devising  testator's  residuary  es- 
tate to  his  daughter,  and  providing  that  the 
"imcome,  profits,  and  interest"  of  the  estate 
so  devised  should  be  applied  and  expended 
in  her  education  and  support,  cannot  be  con- 
strued to  include  additional  stock  Issued  to 
the  shareholder  of  a  bank  on  the  recovery 
of  sums  supposed  to  have  been  lost,  in  con- 
sequence of  which  supposed  losses  the  bank 
had  reduced  the  par  of  its  shares.  Parker 
V.  Mason,  8  R.  I.  427,  429. 

Where  a  dividend  has  been  declared  by 
a  corporation  on  its  capital  stock,  payable 
in  new  stock  certificates  based  on  accumu- 
lated profits,  it  is  received  as  income  by  the 
stockholders,  and  not  as  capital,  it  being  the 
substance  and  intent  of  the  corporation,  how- 
ever, to  distribute  earnings,  and  there  was 
no  addition  made  to  the  capital;  for,  not- 
withstanding that  there  resulted  an  increase 
of  capital  stock,  the  corporation  had  neither 
more  property  nor  more  capital.  So  that, 
under  a  will  creating  a  trust  and  providing 
that  the  income  of  the  trust  should  be  ap- 
plied as  income,  and  none  of  it  be  devoted  to 
a  single  fund  to  replace  any  loss  of  the 
principal  by  depreciation  in  value  of  the 
securities,  a  stock  dividend  declared  out  of 
the  surplus,  the  undivided  profits  of  the  stock 
Dt  the  corporation  in  which  the  trust  fund 
was  invested,  went  .to  the  life  tenant,  and 
uot  to  the  remainderman.  Lowry  v.  Farmers' 
Loan  &  Trust  Co.,  64  N.  E.  796,  797,  172  N. 
Y.  137. 

The  word  "capital,"  In  a  will  bequeath- 
ing certain  shares  of  the  capital  stock  of  « 


corporation  to  testator's  wife,  to)c  her 
and  benefit  for  life,  with  the  remainder  over 
to  his  children,  was  construed  to  include  ac- 
cumulated surplus  earnings  actually  used  in 
the  business  and  distributed  among  tlie 
stockholders  as  additional  stock.  Such  stock 
is  not  "Income,"  and  therefore  belongs  to  tlie 
remainderman  as  against  the  life  tenant. 
Chester  v.  Buffalo  Car  Mfg.  Co.,  75  N.  X. 
Supp.  428,  70  App.  Div.  443. 

Advanoe  In  Talne. 

Mere  advance  in  value  in  no  sense  con- 
stitutes the  "income"  specified  in  the  revenue 
law  as  income  of  the  owner  for  the  year  in 
which  the  sale  of  the  property  was  made. 
Such  advance  constitutes  and  can  be  treated 
merely  as  increase  of  capital.  Gray  y.  Dar- 
lington, 82  U.  S.  (15  Wall.)  63,  21  L.  Ed.  45 
(cited  in  Re  Graham's  Estate,  47  Atl.  UOl, 
1108,  198  Pa.  216). 

The  words  "diridends  and  income,"  in  a 
will  devising  property  in  trust,  the  dividends 
and  income  thereof  to  be  paid  to  his  daugh- 
ter, with  remainder  over  after  her  death, 
do  not  include  the  increase  in  the  value  of 
the  corpus,  caused  by  the  investment  of  the 
funds  and  stocks,  and  their  sale  and  invest- 
ment in  other  stocks  at  a  profit.  Smith  t. 
Hooper,  51  Atl.  844,  846,  95  Md.  16. 

A  life  tenant,  entitled  to  the  income  of  a 
certain  legacy,  which  was  invested,  was  not 
entitled  to  the  gain  over  the  original  amount 
invested,  arising  from  an  increase  in  the 
value  of  the  subject  of  the  investment  as  it 
existed  in  the  lifetime  of  the  testator.  The 
court  said:  "We  have  ourselves  held  the 
contrary  in  Hubley's  Estate  (Pa.)  16  Phila. 
327.  It  is  true  that  in  OUver's  Estate  [24 
Wkly.  Notes  Cas.  139]  it  was  decided  that  a 
profit  arising,  not  from  any  intrinsic  increase 
in  the  value  of  the  lands,  but  from  a  spec- 
ulative and  temporary  excitement  taking 
place  after  the  death  of  the  testator,  and  re- 
sulting in  an  extraordinary  profit  purely  due 
to  such  cause,  belonged  to  the  life  tenant, 
who  under  the  will  was  in  terms  entitled  to 
all  the  profits;  but  in  the  present  case  the 
rise  has  not  been  shown  to  be  of  any  such 
exceptional  character."  Thomson's  Estate, 
11  Pa.  Co.  Ct  R.  198,  200. 

\ 
Annuity. 

The  income  of  a  fund  is  not  an  annoltf, 
but  simply  profits  to  be  earned,  and  which 
may  vary  more  or  less.  Booth  v.  Ammer- 
man  (N.  Y.)  4  Bradf.  Sur.  129,  133. 

There  is  a  distinction  between  "income" 
and  "annuity."  The  former  embraces  only 
the  net  profits  after  deducting  all  necessary 
expenses  and  charges.  The  latter  is  a  fixed 
amount,  directed  to  be  paid  absolutely  and 
without  contingency.  Carr  y.  Bennett  (N.. 
Y.)  3  Dem.  Sur.  433,  442;  Ex  parte  McGomb 
(N.  Y.)  4  Bradf.  Sur.  151,  152. 
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There  is  no  difference  in  principle  be- 
tween the  gift  of  income  and  the  gift  of  an 
annuity  with  respect  to  the  time  each  begins 
to  accme,  and  an  annuity  is  payable  from 
the  death  of  the  testator,  unless  a  different 
time  is  prescribed  in  the  will.  It  is  true 
that  an  annuity  usually  consists  of  a  gross 
sum,  while  income  must  depend  on  the  earn- 
ings of  the  estate,  or  some  part  of  it,  after 
deducting  legal  charges  and  commissions, 
and,  if  not  earned,  cannot  be  paid.  But  this 
is  a  contingency  which  affects,  not  the  qual- 
ity of  the  gift,  but  its  amount  and  the  cer- 
tainty of  its  payment.  If  the  estate  is  suf- 
ficient for  the  liquidation  of  debts  and  other 
charges,  and  is  so  invested  as  to  be  pro- 
ductiye  of  income  from  the  death  of  the  tes- 
tator,  a  bequest  of  income  to  a  legatee  for 
life  must  invest  him  with  a  title  to  such 
income  from  the  date  of  the  testator's  de- 
mise, unless  there  is  some  provision  in  the 
will  from  which  a  contrary  intent  is  to  be 
inferred.  In  re  Stanfield's  Qstate,  81  N.  B. 
1013,  1016,  135  N.  Y.  292. 

A  will  giving  to  testator's  wife  the  divi- 
dends and  income  of  certain  shares  of  bank 
stock  does  not  imply  an  annuity.  Income 
includes  all  cases  where  the  interest  of  a 
certain  sum  is  given.  Where  the  profits  or 
earnings  of  the  property,  though  payable  at 
fixed  periods,  might  vary  from  time  to  time, 
it  was  properly  called  "income,''  because  it 
was  not  a  fixed  sum,  nor  to  be  made  a  sum 
certain.    Pearson  v.  Ghace^  10  B.  L  455,  456. 

Capital  distingiilsl&ed* 

See  "CapltaL" 

Banaees  f  ov  lamd  taken* 

Under  a  will  devising  property  In  trust, 
the  rents,  issues,  and  income  thereof  to  be 
paid  to  the  cestui  que  trust,  the  term  "in- 
come** cannot  be  construed  to  include  the 
damages  received  from  a  railroad  corpora- 
tion in  payment  for  a  part  of  the  real  estate 
taken  for  its  use;  they  being  a  substituted 
capital,  of  which  the  interest  only  is  pay- 
able to  the  cestui  que  trust  Gibson  t* 
Cooke,  42  Mass.  a  Mete.)  75. 

IHvldend* 

The  income  of  an  estate,  which  belongs 
to  one  having  a  life  estate,  Includes  the  prof- 
its of  capital.  The  dividends  of  a  copartner- 
ship, in  which  a  decedent  was  Interested  and 
which  continued  after  his  death,  do  not  con- 
stitute a  part  of  the  corpus  of  his  estate,  any 
more  tlian  interest  on  money  constitutes  a 
portion  of  the  principal  invested.  It  lias  been 
held  that  the  words  '^dividends"  and  "in- 
come," as  used  in  a  will  bequeathing  stock, 
mean  the  same  thing.  Heighe  t.  littig,  68 
Md.  801,  805,  62  Am.  Bep.  510. 

The  profits  resulting  from  the  business 
of  an  unincorporated  association,  wliich  are 


divided  among  the  shareholders  with  no  im- 
pairment of  the  principal,  are  income,  and 
the  life  tenant  under  the  will  of  the  person 
who  owned  such  shares  at  the  time  of  his 
death  is  entitled  to  such  profits.  In  re  Thom- 
son's Estate,  26  AtL  652,  653,  153  Pa.  833. 

Gift  of 9  as  wmwyUm  title. 

"The  income  of  an  estate  means  nothing 
more  than  the  profit  it  will  yield  after  de- 
ducting the  charges  of  management  or  the 
rent  which  may  be  obtained  for  the  use  of  it  * 
The  rent  and  profit  of  an  estate,  or  the  in- 
come or  the  net  income  of  it,  are  all  equiv- 
alent expressions."  Hence,  a  bequest  of  the 
income,  or  any  portion  of  it,  of  a  farm,  makes 
the  beneficiary  a  tenant  in  common  of  that 
portion  of  the  land  itself.  Andrews  v.  Boyd, 
5  Me.  (5  Greenl.)  109,  203;  Earl  v.  Bowe^  85 
Me.  4H  420,  58  Am.  Dec.  714. 

"It  is  a  setUed  rule  of  law  that  a  gift 
of  the  income  of  real  estate  is  a  gift  of  the 
real  estate  itself.  A  gift  of  the  income  for 
life  is  the  gift  of  a  life  estate.  A  gift  of 
the  perpetual  income  is  the  gift  of  a  fee." 
Sampson  v.  Bandall,  72  Me.  109,  111;  Fuller 
V.  Fuller,  84  Me.  475,  24  Aa  946;  Wilson  v. 
Curtis,  88  Atl.  365,  366,  90  Me.  463;  Fogler 
V.  Titcomb,  42  AU.  860,  361,  92  Me.  184; 
Beed  v.  Beed,  9  Mass.  372,  373;  Blanchard 
V.  Bi^oks,  29  Mass.  (12  Pick.)  47,  63;  Brom- 
bacher  v.  Berking,  39  Atl.  134,  136,  56  N.  J. 
Eq.  251  (citing  Traphagen  v.  Levy,  45  N.  J. 
Eq.  [18  Stew.]  448,  452,  18  Atl.  222;  Gulick 
V.  Gulick's  Bx'rs,  27  N.  J.  Eq.  [12  0.  E. 
Green]  498);  In  re  Kelly's  Estate,  44  Ati. 
289,  198  Pa.  45;  In  re  Siddall's  Estate,  86 
Atl.  570,  180  Pa.  127  (citing  Garret  v.  Bex 
[Pa.]  6  Watts,  14,  81  Am.  Dec.  447;  Appeal 
of  Pennsylvania  Co.,  83  Pa.  312;  Appeal  of 
Sproul,  105  Pa.  488);  In  re  Engel's  Estate, 
86  Atl.  727,  729,  180  Pa.  215. 

A  devise  to  a  widow  of  one-third  of  the 
income  of  the  estate  in  lieu  of  dower  gives 
the  devisee  an  interest  in  the  income  mere- 
ly, and  not  in  the  realty.  Bowen  v.  Pay- 
ton,  14  R.  I.  257,  258. 

A  conveyance  of  a  person's  Interest  in 
real  estate  and  in  the  income,  by  one  to 
whom  the  Income  from  certain  property  was 
to  be  paid  during  her  life,  and  on  her  death 
the  income  should  be  paid  to  her  children, 
refers  to  the  income  derivable  under  the 
trust,  and  does  not  convey  a  right  to  the 
lands  and  profits,  nor  operate  as  a  convey- 
ance of  an  estate  for  life.  Harvey  v.  Bris- 
bin,  8  N.  Y.  Supp.  676»  677,  50  Hun,  876. 

The  unqualified  gift  of  an  income  of  a 
fund  confers  an  absolute,  and  not  merely  a 
life,  interest  in  the  principal,  unless  a  'con- 
trary intention  of  the  testator  duly  appears. 
Blann  v.  Bell,  13  Bug.  Law  &  Eq.  188. 

A  devise  of  the  income,  rents,  and  use 
of  the  real  estate  is  equivalent  to  a  devise 
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of  the  real  estate  for  the  time  fixed  In  the 
will.  In  re  France's  Bstate,  70  Pa.  (24  P.  F. 
Smith)  220,  224. 

A  will  devising  and  bequeathing  the  in- 
come of  all  testator's  property,  both  real  and 
personal,  to  his  wife  for  life,  but  providing 
that  out  of  the  income  his  wife  should  pay 
all  necessary  expenses,  etc.,  means  "all  ben- 
efit and  profit  whatsoever  coming  from  the 
property,  whether  for  use  or  otherwise;  and 
the  necessary  implication  follows  that  the 
widow  was  given  the  right  to  use  or  occupy 
the  same,  or  obtain  the  income,  profit,  or 
benefit  therefrom."  In  re  Turfier*s  Bstate, 
24  N.  Y.  Supp.  91,  94. 

Am  gross  earnings  or  profits. 

''Income'*  means  that  which  comes  into 
or  is  received  from  any  business  or  invest- 
ment of  capital,  without  reference  to  the  out- 
going expenditures.  The  term,  when  applied 
to  the  affairs  of  individuals,  expresses  the 
same  idea  that  "revenue"  does  when  applied 
to  the  affairs  of  a.nation.  Bates  v.  Porter,  15 
Pac.  742,  739,  74  Cal.  224;  People  v.  Board  of 
Sup'rs  of  Niagara  County  (N.  Y.)  4  Hill,  20, 
23.  See,  also,  Mundy  v.  Van  Hoose,  80  8.  BL 
782,  786,  104  Qa.  625. 

The  terms  "income  or  articles  or  objects 
charged  with  an  internal  tax,"  in  Act  1866, 
14  U.  S.  Stat.  147,  requiring  stagecoach  op- 
erators to  make  returns  of  their  gross  re- 
ceipts, and  that  returns  or  lists  of  income 
or  articles  or  objects  charged  with  an  internal 
tax  shall  discriminate  between  receipts  in 
coin  and  receipts  in  legal  tender  currency, 
are  comprehensive,  and  include  gross  receipts 
of  express  companies  and  stage  proprietors. 
Wells  V.  Shook  (U.  S.)  29  Fed.  Cas.  679. 

An  ordinance  imposing  a  tax  of  1  per 
cent  per  annum  upon  the  gross  earnings  of 
banks  and  bankers,  and  upon  interest  on 
notes,  judgments,  etc.,  and  upon  commissions 
or  income  derived  from  certain  kinds  of  busi- 
ness, and  taxing  real  estate  at  the  rate  of  2^4 
per  cent  per  annum,  is  not  in  confiict  with 
the  provision  of  the  Constitution  requiring 
that  the  taxation  on  all  species  of  property 
shall  be  uniform.  Gross  earnings  and  inter- 
est, coming  in  from  any  source,  labor,  capi- 
tal, investment  of  any  sort,  or  money  loaned, 
are  not  property,  in  the  sense  of  the  Consti- 
tution, but  are  merely  income.  Certainly  the 
gross  earnings  of  a  laboring  man  are  nothing 
but  his  income.  So  it  would  seem  the  earn- 
ings of  a  salaried  officer  are  income,  and  so 
the  income  from  capital  employed  in  a  bank 
or  railroad  or  manufacture  would  seem  to 
be  income  only.  The  net  income  after  the 
expenses  are  paid  becomes  property,  when 
invested,  or  if  it  be  money  lying  in  a  bank 
or  locked  up  at  home.  But  to  call  it  property, 
when  it  is  all  consumed  as  fast  as  it  arises — 
going  on  the  back,  in  the  stomach,  or  in  car- 
riages and  horses,  which  are  taxed,  or  in 


travel  or  frolic— to  call  such  income,  so  used* 
property,  would  seem  to  be  perversion  of  thB 
term.  It  seems  to  us  that  it  is  not  property* 
and  it  has  been  held  not  to  be,  since  the  Hart* 
ridge  Case,  in  8  Ga.  23.  The  Legislature  has 
taxed  it  differently  from  property  from  that 
day  to  this.  The  fact  is,  property  is  a  tree; 
income  is  the  fruit;  labor  is  a  tree;  income, 
the  fruit;  capital,  a  tree;  income,  the  fruit. 
The  fruit,  if  not  consumed  as  fast  as  it  ri- 
pens, will  germinate  from  the  seed  which  It 
incloses,  and  will  produce  other  trees,  and 
grow  into  more  property;  but  so  long  as  it  is 
ftuit,  merely,  and  plucked  to  eat,  and  con- 
sumed in  the  eating,  it  is  no  tree,  and  will 
produce  itself  no  fruit  Waring  t.  City  of 
Savannah,  60  Ga.  93;  99,  100. 

'Income  and  revenue,"  as  used  in  Act 
Ark.  July  21,  1868,  8  8,  providing  that,  in 
case  any  railroad  company  should  fail  to 
pay  the  taxes  imposed  by  the  statute  for  a 
certain  time,  it  should  be  the  duty  of  the 
treasurer  of  the  state  to  seize  and  take  pos- 
session of  the  income  and  revenues  of  the 
company  until  the  amount  of  such  defaults 
should  be  fully  paid  up  and  satisfied,  means 
all  the  income  and  revenues  of  the  com- 
pany, and  necessarily  unbraces  the  earnings 
of  its  road.  Tompkins  v.  Little  Bock  &  Ft 
S.  R.  Co.  (U.  S.)  15  Fed.  6,  14. 

College  grounds  and  buildings  and  other 
property  occupied  and  used  by  the  owner  or 
owners  thereof  for  a  college  or  school,  at 
which  charges  for  board  and  tuition  are 
made^  are  taxable  as  properties  used  for  the 
purpose  of  private  or  corporate  profit  or  in- 
come. Mundy  v.  Van  Hoose^  30  S.  B.  782, 
786,  104  Ga.  292. 

Inorease  of  slaves. 

The  word  "income,*'  in  a  devise  of  real 
and  personal  estate  and  negroes  in  trust,  the 
income  arising  therefrom  to  be  applied  to  the 
mutual  benefit  of  certain  beneficiaries,  is 
broad  enough  to  include  the  increase  of  the 
slaves.  ''The  word  is  certainly  not  less  exten- 
sive than  'profits,'  which,  in  the  case  of  Hope 
V.  Hutchins,  9  Gill  ft  J.  77,  was  held  to  include 
the  increase  of  slaves."  Holmes  v.  Mitchell, 
4  Md.  532,  533. 

Interest. 

When  applied  to  a  sum  of  money,  or 
money  in  the  public  debt  the  term  "income*' 
is  equivalent  to  "interest"  Ogilvie's  Imperi- 
al Diet,  verbo  "Income."  Thus  a  bequest  of 
the  "income"  of  $5,000  was  construed  to  be  a 
bequest  of  the  annual  proceeds  or  interest 
of  that  sum  of  money,  and  not  an  annuity  of 
that  amount  Appeal  of  Sims,  44  Pa.  (8 
Wright)  845,  347;  Pearson  v.  Chace,  10  R.  I. 
455,  456. 

Where  testator  devised  real  estate,  and 
directed  that  all  income  arising  from  the 
same  should  be  paid  to  a  certain  person,  the 
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pbzaM  'income  arising  from  the  same^  meant 
the  current  proceeds  from  the  estate,  and  did 
not  embrace  the  interest  which  would  ac- 
crue from  the  investment  of  the  proceeds. 
Appeal  of  Eley,  1(^  Pa.  300,  308. 

Where  by  one  clause  of  a  will  the  inter- 
est of  a  certain  sum  of  money  is  directed  to 
be  paid  to  testator's  wife  during  life,  and  by 
another  clause  the  residue  of  testator's  es- 
tate is  to  be  invested,  and  the  income  paid 
during  life  to  certain  persons  named,  it  is 
manifest  that  the  draftsman  has  used  the 
words  '"income*'  and  "interest"  Indifferently, 
and  as  synonymous  terms.  In  Appeal  of 
Sims,  44  Pa.  (8  Wright)  846,  it  was  said:  "The 
word  Income*  means  the  gain  which  pro- 
ceeds from  property,  labor,  or  business. 
Boavier's  Law  Diet  When  applied  to  a  sum 
of  money,  or  money  in  the  public  debt,  it  is 
equivalent  to  "interest*  Sometimes  "inter- 
est* and  'income*  are  used  together,  without 
any  distinction  between  them,  as  in  Appeal 
of  Biddle,  89  Pa.  278.*'  In  re  Murphy,  80  N. 
Y.  Supp.  530,  632,  80  App.  Div.  238. 

Am  money  or  reoeipts* 

The  term  "income,**  within  the  meaning 
of  Act  July  H  18'70,  which  imposes  a  tax 
on  gains,  profits,  and  income,  must  be  taken 
to  mean  money,  and  not  the  expectation  of 
receiving  it  or  the  right  to  receive  it  at  a 
future  time.  The  amount  of  a  note  taken  in 
1871  on  a  patent  right,  but  not  due  until  1872, 
and  paid  in  that  year,  Is  not  taxable  as  the 
Income  of  1871.  United  States  v.  Schillinger 
(U.  8.)  27  Fed.  Cas.  978. 

Tlie  word  '"income"  primarily  means  the 
profit  arising  from  an  invested  fund  for  a 
business  or  profession.  The  word  in  Acts 
1851,  8  8,  authorizing  the  commissioners  to 
deposit  the  income  of  a  certain  fund,  has  the 
same  meaning  as  the  words  '"moneys  or  re- 
ceipts,** and  is  to  be  construed  as  embracing 
all  receipts  of  money,  whether  of  principal  or 
interest,  from  the  mortgages  or  other  securi- 
ties In  which  the  fund  has  been  previously 
invested.  Such  a  construction  was  reached 
by  construing  the  statute  in  reference  to  oth- 
er statutes  relating  to  the  same  subject-mat- 
ter.   State  V.  McCarty  (Ind.)  1  Wlls.  205,  219. 

Money  from  sales  of  property* 

A  fund  resulting  from  sales  of  materials, 
manufactured  iron,  products  from  the  land,  or 
general  personal  property  of  a  corporation, 
all  indicating  a  final  winding  up  of  the  busi- 
ness of  the  corporation,  can  in  no  sense  be 
called  income.  Gehr  v.  Mont  Alto  Iron  Ck)., 
34  Atl.  638,  639,  174  Pa.  430. 

Where  a  corporation  sells  part  of  its 
original  franchise  and  property,  and  distrib- 
utes the  proceeds  of  the  same  as  a  dividend 
among  Its  stockholders,  such  dividend  was 
regarded,  as  between  a  life  tenant  and  re- 


mainderman of  part  of  the  stock,  as  capital, 
and  not  as  income.  Appeal  of  Vinton,  90 
Pa.  434-442,  44  Am.  Rep.  116. 

▲s  net  eamiass  or  profits* 

The  income  of  an  estate  embraces  only 
the  net  profits  after  deducting  all  necessary 
expenses  and  charges.  Etx  parte  McComb 
(N.  Y.)  4  Bradf.  Sur.  151,  152;  Andrews  v. 
Boyd  <Me.)  6  Greenl.  199,  201;  Earl  y.  Rowe, 
36  Me.  414,  420,  68  Am.  Dec.  714. 

In  a  statute  providing  that  a  widow 
should  be  endowed  of  such  part  of  lands 
which  cannot  be  divided  by  metes  and 
bounds  as  will  produce  an  income  equal  to 
one  third  part  of  the  income,  the  term  "in- 
come** means  "net  profits.**  Johnson  v.  Per- 
ley,  2  N.  H.  66»  60,  9  Am.  Dec  36. 

In  a  mortgage  of  railroad  property,  pro- 
viding that,  until  default  in  the  payment  of 
interest,  the  mortgagor  shall  remain  in  pos- 
session and  operate  the  road,  take  the  tolls, 
rents,  and  income,  and  apply  them  to  the 
payment  of  the  current  expenses,  "income** 
means  what  is  left  after  paying  the  expenses 
of  earning  income.  Poland  v.  Lamoille  Val- 
ley R.  CJo.,  52  Vt  144^  177. 

In  St  1838,  c  9,  S  3,  providing  that  a  cer- 
tain railroad  is  required  to  make  an  annual 
payment  from  its  income  to  the  sinking  fund, 
to  aid  in  the  construction  of  the  road,  the 
teim  "income*'  should  be  construed  to  mean 
the  amount  of  money  remaining  in  the  cor- 
poration on  making  up  its  annual  account, 
after  deducting  from  all  its  receipts  the  nec- 
essary expense  of  repairs  and  management, 
and  also  the  amount  of  'interest  on  the  debt 
of  the  commonwealth  which  the  corporation 
is  bound  to  pay  in  behalf  of  the  common- 
wealth. Opinion  of  Justices,  46  Mass.  (6 
Mete.)  598. 

Under  a  deed  of  trust  providing  that  the 
beneficiary  should  receive  the  income  or  div- 
idends on  certain  shares  of  stock  for  her  sole 
use,  it  was  the  clear  intention  that  the  ten- 
ant for  life  shbuld  receive  all  the  net  earn- 
ings accruing  from  the  stock  which  should 
be  distributed  to  the  shareholders  during  her 
lifetime,  and  it  makes  no  difference  whether 
such  dividend  be  declared  as  a  regular  div- 
idend or  an  extra  dividend  or  bonus.  Lord 
V.  Brooks,  62  N.  H.  76. 

Where  a  testator  devised  in  the  fifth 
clause  of  his  will  certain  property  in  trust, 
"the  profits  and  income*'  of  which  were  to  be 
distributed  at  certain  times,  and  in  the  sixth 
paragraph  employed  the  words  "the  afore- 
said income,"  and  in  paragraph  7  the  words 
"said  income,**  and  in  paragraph  8  the  word 
"income,"  the  words  "profits  and  income," 
used  in  paragraph  5,  meant  nothing  more 
than  was  intended  by  the  single  word  "in- 
come" in  the  other  paragraphs.  Beers  v. 
Narramore,  22  Atl.  1061,  1064,  61  Conn.  13. 
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Optloa  to  puroluuw  new  stoek. 

The  term  "income,"  in  a  will  directing 
that  the  rents,  dividends,  increase,  and  in- 
come in  a  fund  composed  of  corporation  stock 
and  other  property  shall  be  paid  to  testator's 
children,  does  not  include,  when  considered 
in  connection  with  the  corporation  stock,  any- 
thing more  than  dividends;  and  therefore  a 
profit  on  the  sale  of  a  right  to  subscribe  for 
additional  stock  goes  to  the  trustees,  and  not 
to  the  beneficiaries.  Brinley  v.  Qrou,  60 
Conn.  66-77,  47  Am.  Rep.  618;  Appeal  of 
Moss,  83  Pa.  264,  24  Am.  Rep.  164;  Appeal  of 
Biddle,  09  Pa.  278-283;  In  re  Thompson's 
Estate,  26  Atl.  652,  653»  153  Pa.  833. 

As  produce  of  farm. 

A  testator  died  seised  of  a  certain  farm, 
which  for  some  years  prior  to  his  death  be 
had  leased  on  shares.  His  will  directed  that 
the  fftrm  should  be  rented  until  the  youngest 
child  should  become  of  age,  and  he  further 
directed  that  his  wife  should  live  on  the 
farm,  and  that  she  and  her  minor  children 
should  have  "one-half  the  income  of  said 
farm"  for  their  support  He  then  further  di- 
rected that  the  farm  should  not  be  sold  until 
the  youngest  child  became  of  age,  and  that 
in  the  meantime  it  should  be  rented.  The  ex- 
ecutors leased  the  farm  on  shares,  as  testa- 
tor had  been  accustomed  to  do.  Held,  that 
testator,  by  the  phrase  "one-half  of  the  in- 
come," meant  that  the  widow  should  have 
one-half  of  the  annual  product  of  the  farm, 
to  wit,  all  that  did  not  belong  to  the  tenant, 
and  that  be  did  not  intend  her  to  take  mere- 
ly one-half  of  the  amount  annually  realized 
by  his  executor.  Appeal  of  Thompson,  100 
Pa.  478»  481. 

Laws  1889,  c.  462,  provides  that  the  por- 
tion of  the  property  of  a  certain  incorporated 
hospital  society  "from  which  no  income  la 
derived"  shall  be  exempt  from  taxation  so 
long  OB  the  same  shall  be  used  exclusively  for 
the  purpose  for  which  such  society  was  char- 
tered. The  society  had  a  farm  used  exclu- 
sively for  its  charter  purposes,  and  which 
was  not  self-supporting.  The  farm  products 
were  almost  entirely  used  in  the  hospital, 
but  occasionally  insignificant  articles  were 
sold,  and  the  proceeds  applied  to  the  support 
of  inmates  of  hospital  buildings  on  the  farm. 
Held,  that  such  proceeds  were  not  income, 
within  the  meaning  of  the  statute,  so  as  to 
render  the  property  subject  to  taxation.  Peo- 
ple ▼.  'Purdy,  12  N.  Y.  Supp.  307,  58  Huh, 
886. 

The  term  "Income,"  In  a  devise  by  testa- 
tor to  his  wife  of  all  the  income  of  his  es- 
tate, real  and  personal,  only  includes  the 
rent  from  leased  real  estate,  and  therefore 
the  wife  la  only  entitled  to  a  third  of  the  rent, 
and  not  one-third  of  the  gross  products  of 
such  land.  Pursel  y.  Pursel,  14  N.  J.  Sq.  (1 
McCart)  514^  S21. 


Prollts  distiiisiilsl&ed* 

It  18  undoubtedly  true  that  "profits'^  and 
"income"  are  sometimes  used  as  synonymous 
terms;  but,  strictly  speaking,  "income"  means 
that  which  comes  in  or  la  received  from  any 
business  or  investment  of  capital,  witbont 
reference  to  the  outgoing  expenditures,  -while 
"profits"  generally  mean  the  gain  whidi  la 
made  upon  any  -business  or  investmient  -when 
both  receipts  and  payments  are  taken  into 
account    "Income,"  when  applied  to  the  af- 
fairs of  individuals,  expresses  the  same  idea 
that  "revenue"  does  when  applied  to  the  af- 
fairs of  a  state  or  nation;  and  no  one  would 
think  of  denying  that  our  government  has 
any  revenue,  because  for  a  stated  period  the 
expenditures  may  exceed  the  amount  of  the 
receipts.     People  y.  Niagara  County  Sup*rs 
(N.  Y.)  4  Hill,  20.    In  Appeal  of  Sims,  44  Pa. 
(8  Wright)  845,  it  was  said:    '*The  word  'in- 
come' means  the  gain  which  proceeds  from 
property,  labor,  or  business.   When  applied  to 
a  sum  of  money,  or  money  in  the  public  debt, 
it  is  equivalent  to  Interest'"     Sometimes 
"interest"  and  "income"  are  used  together, 
without  any  discrimination  between  them, 
as  in  Appeal  of  Biddle,  99  Pa.  278.     In  re 
Murphy,  80  N.  Y.  Supp.  530,  532,  80  App.  Dlv. 
238. 

Proflts  of  partnership. 

A  testator  devised  to  bis  widow  the  in- 
come of  his  entire  estate  for  life.  His  ex- 
ecutors permitted  his  surviving  partner  to 
continue  the  business  for  two  years  and  five 
months.  Held,  that  the  profits  on  testator's 
interest  in  the  partnership  over  and  above  its 
value  as  appraised  at  the  time  of  his  death 
is  income  belonging  to  the  widow.  In  re 
Rogers,  74  N.  Y.  Supp.  829,  37  Misc.  Rep.  54. 


Beats  or  royalties* 

Under  a  will  directing  trustees  to  collect 
the  "income,  issue,  and  profits"  of  testator's 
estate,  and,  after  the  payment  of  expenses 
and  taxes,  to  pay  the  remaining  income  to 
testator's  wife  for  life,  the  rents  of  testator's 
real  estate  are  included.  Appeal  of  Lindley, 
13  Wkly.  Notes  Cas.  69,  40  Leg.  Int  303; 
Appeal  of  Perotz,  102  Pa.  235,  258. 

The  term  "income  and  produce,"  as  used 
in  a  will  devising  land  to  trustees,  to  receive 
and  co}lect  the  income  and  produce  thereof, 
includes  rents  that  became  due  from  tenants 
soon  after  the  testator's  decease.  Sohier  v. 
Eldredge,  103  Mass.  345,  350. 

In  a  will  settling  the  shares  of  property 
of  some  of  the  testator's  children  in  trust, 
the  interest  or  income  of  the  shares  to  go  to 
them  during  life,  "income"  means  the  gain 
which  accrues  from  property,  labor,  or  busi- 
ness. In  its  ordinary  and  popular  meaning, 
it  is  strictly  applicable  to  the  periodical  pay- 
ments in  the  nature  of  rent  which  are  usu- 
ally made  under   coal  and  other  mineral 
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leases.  Appeal  of  Bley  (Pa.)  iO  Leg.  Int  486, 
14  Pitteb.  Leg.  J.  876,  377,  108  Pa.  800,  806. 
See,  also,  Raynolds  r.  Hanna  (U.  S.)  55  Fed. 
788,  797;  Appeal  of  Wentz,  106  Pa.  801,  807; 
Appeal  of  Bedford,  17  AU.  588,  540,  126  Pa. 
117. 

The  term  "Income,"  in  a  will  requiring 
the  trustee  to  pay  over  the  annual  income  of 
the  estate,  and  giving  authority  to  lease  land 
for  coal  mining  purposes,  includes,  as  a  part 
of  the  income,  the  proceeds  derived  from 
such  lease.  Appeal  of  Shoemaker,  106  Pa. 
892;  Appeal  of  Bedford,  17  Atl.  588,  540,  126 
Pa.  117;  McGllntock  y.  Dana,  106  Pa.  886, 
891,  15  Pa.  Law  J.  886,  838. 

The  income  of  the  estate  includes  oil 
produced  after  the  testator's  death,  accruing 
as  royalty  under  an  oil  lease  of  his  land 
made  by  him  before  his  death  in  considera- 
tion of  a  royalty  of  part  of  the  oil.  In  re 
Woodbum's  Estate,  21  Atl.  16,  188  Pa.  606, 
21  Am.  St.  Rep.  982. 

A  statute  provided  that  the  guardian 
should  improve  his  estate  frugally,  and  apply 
the  Income  to  the  maintenance  of  the  ward. 
It  was  held  that  the  word  '^income"  did  not 
require  the  guardian  to  lease  the  real  estate, 
so  as  to  derive  an  income  from  it;  but  that 
he  might  farm  the  land  himself;  rent  being 
only  one  form  of  income;  it  being  defined 
by  Webster  to  be  the  gain  which  proceeds 
from  labor,  business,  or  property  of  any 
kind,  the  produce  of  a  farm;  the  rent  of  a 
house,  etc.  Remington  v.  Field,  17  Atl.  551, 
652,  16  R.  I.  509. 

Value  synonymous. 

See  "Value.** 

As  yearly  ineoma. 

The  term  "income,**  as  used  In  Gen.  St 
c  11,  I  4,  which  provides  that  no  income 
derived  ftom  property  subject  to  taxation 
shall  be  taxed,  means  the  income  for  the 
year,  and  is  the  result  of  the  year's  business. 
It  is  the  net  result  of  many  combined  influ- 
ences— the  use  of  the  capital  invested;  the 
personal  labor  and  services  of  the  members 
of  the  Arm,  and  the  skill  and  ability  with 
which  they  lay  in,  or  from  time  to  time  re- 
new, their  stock;  the  carefulness  and  good 
Judgment  with  which  they  sell  and  give 
credit;  and  the  foresight  and  address  with 
which  they  hold  themselves  prepared  for  the 
fluctuations  and  contingencies  affecting  the 
general  commerce  and  business  of  the  gov- 
ernment To  express  it  in  a  more  summary 
and  comprehensive  form;  it  is  the  creation 
of  capital,  industry,  and  skill  It  does  not 
include  the  Income  ftom  a  profession,  trade, 
or  employment  Wilcox  v.  Middlesex  County 
Goxn'rs,  108  Mass.  544,  546. 

INCOME  TAX. 

An  "income  tax**  la  a  tax  which  relates 
to  the  product  or  income  from  property  or 


from  business  pursuits.  Levi  v.  City  of 
Louisville,  80  S.  W.  978,  974,  97  Ky.  894,  28 
L.  R.  A.  480. 

The  term  "income  tax'*  includes  a  tax  on 
the  gross  receipts  of  a  corporation  or  busi- 
ness. Parker  v.  North  British  Ins.  Co.,  7 
South.  599,  600,  42  La.  Ann.  428. 

INCOMPATIBLE 

See  "Absolutely  Incompatfble." 

nfOOMPATIBI.E  OFFZOE. 

"Otflces  are  said  to  be  incompatible  and 
inconsistent,  so  as  to  be  executed  by  the  same 
person,  first,  when,  from  the  multiplicity  of 
business  in  them,  they  cannot  be  executed 
with  care  and  ability;  or,  second,  when,  their 
being  subordinate  and  interfering  with  each 
other,  it  induces  a  presumption  that  they  can- 
not be  executed  with  impartiality  and  hon- 
esty.** People  V.  Qreen  (N.  Y.)  46  How.  Prac 
169,  170. 

At  common  law,  offices  subordinate  and 
interfering  with  each  other  are  "incompati- 
ble offices,"  as  where  one  officer  is  judicial, 
and  the  other  ministerial,  and  the  ministerial 
officer  is  directly  subordinate  to  the  judicial. 
Hence  the  offices  of  a  justice  of  the  peace 
and  dissociate  judge  of  the  court  of  common 
pleas  were  not  incompatible  oMces,  though 
the  incumbent,  as  judge,  might  be  called  on 
to  give  judgment  in  the  common  pleas  on  a 
judgment  rendered  by  himself  as  a  justice  of 
the  peace,  and  his  acceptance  of  the  office 
of  judge  did  not  amount  to  a  surrender  of 
the  office  of  justice  of  the  peace.  Common- 
wealth V.  Sheriff,  etc.,  of  Jail  of  Northura- 
berland  County  (Pa.)  4  Serg.  A  R.  275,  276. 

By  election  to  "another  incompatible  ol  - 
flee"  is  meant  another  office  in  the  same  cor- 
poration; so  that  members  of  the  corpora- 
tion of  regents  of  a  university,  who  accepted 
offices  under  the  trustees  as  members  of  the 
faculty  of  the  college  of  medicine  in  the  uni- 
versity, which  was  a  separate  corporation, 
were  not  elected  to  other  offices  in  the  cor- 
poration of  the  regents,  but  to  offices  in  an 
other  corporation,  and  hence  it  was  not  "an- 
other incompatible  office"  which  they  held, 
making  the  offices  which  they  first  held  as 
professors  under  the  corporation  of  the  re- 
gents of  the  university  vacant  Regents  of 
University  of  Maryland  v.  Williams  (Md.)  9 
Gill  &  J.  865,  422,  81  Am.  Dec.  72. 

INCOMPETENT-INCOMPETENCY. 

See  "Mentally  Incompetent** 

One  is  incompetent  who  is  wanting  In 
the  requisite  qualifications  for  the  bustoess 
intrusted  to  him.  Metropolitan  West  Side 
Elevated  Ry.  Co.  v.  Fortin,  67  N.  B.  977. 
979,  208  UL  454. 
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By  the  competency  of  a  penoQ  to  make 
a  win  is  meant  intelligence  sufficient  to  nn- 
derstand  the  act  he  is  performing,  the  prop- 
erty he  possesses^  the  disposition  he  is  mak- 
ing of  it,  and  the  persons  or  objects  he  makes 
the  heneficiaries  of  his  bounty.  Imperfect 
memory,  caused  by  sickness  or  old  age»  for- 
getfulness  of  the  names  of  the  persons  he 
has  known,  idle  questions,  or  requiring  a 
repetition  of  information,  will  not  be  suffi- 
cient to  establish  Incompetency,  if  he  has 
sufficient  intelligence  remaining  to  fulffil  the 
above  definition.  Sehr  y.  Lindenmann«  54 
S.  W.  537,  540,  153  Mo.  276. 

"Incompetent,'*  as  used  in  How.  Ann.  St 
1882,  §  6314,  which  provides  that  when  the 
relations  or  friends  of  any  insane  person,  or 
of  any  person  who  is  mentally,  incompetent 
to  have  the  charge  and  management  of  his 
property,  shall  apply  to  the  judge  of  probate 
to  have  a  guardian  appointed  for  him,  the 
judge  shall  cause  notice  to  be  given,  etc.,  to 
the  supposed  insane  or  incompetent  person,  is 
synonymous  with  "incapable,"  as  used  in  the 
succeeding  section  (6315),  which  provides 
that  if,  after  a  full  hearing  and  examination 
upon  any  such  application,  it  shall  appear  to 
the  judge  of  probate  that  the  person  in  ques- 
tion is  incapable  of  taking  care  of  himself 
and  managing  his  property,  he  shall  appoint 
a  guardian  of  his  estate,  etc.  In  re  Leonard's 
Estate,  64  N.  W.  1082,  1083,  95  Mich.  295. 

"Incompetent,"  as  used  in  Code  Civ. 
Proc.  I  5979,  providing  that,  whenever  the 
probate  judge  has  reason  to  believe  that  an 
esecutor  or  administrator  has  become  In- 
competent to  act,  he  may  suspend  the  pow- 
ers of  such  executor  or  administrator  until 
the  matter  can  be  investigated,  is  not  syn- 
onymous with  the  word  "incapable,"  as  used 
in  sections  5794  and  5795,  providing  that  in 
case  one  of  several  executors  or  administra- 
tors shall  die,  become  lunatic,  be  convicted 
of  an  infamous  offense,  or  otherwise  become 
incapable  of  executing  the  trust,  the  remain- 
ing executor  or  administrator  shall  complete 
the  execution  of  the  veill  or  administration, 
and,  if  all  such  executors  or  administrators 
shall  die  or  become  incapable,  the  probate 
court  shall  Issue  letters  of  administration 
with  the  will  annexed  to  the  widow  or  next 
of  kin  or  others.  The  Legislature  has  classi- 
fied death,  insanity,  and  conviction  of  an  in- 
famous offense  under  the  designation  "in- 
capable," and  other  matters  affecting  the  in- 
tegrity or  qualification  for  the  discharge  of 
the  duties  of  an  administrator  as  "incompe- 
tency." The  embezzler,  the  thief,  the  man 
who  hesitates  at  no  fraudulent  scheme  to 
despoil  an  estate,  or  who  is  so  careless  and 
indifferent  as  to  habitually  and  grossly  neg- 
lect his  duties,  may  have  capacity  to  prop- 
erly discharge  all  the  duties  of  an  adminis- 
trator, but  the  man  who  is  Insane  or  civlliter 
mortuus  is  Incapable.  The  word  "incompe- 
tent" was  used  to  designate  a  different  class 


from  those  characterlssed  as  incapable.  A 
sole  testatrix,  who  has  been  adjudged  insane* 
has  become  incapable,  and  not  merely  in- 
competent to  act  In  re  Blinn,  83  Pac  S41« 
842,  99  Cal.  216. 

The  term  ^'incompetency,"  as  used  in  tlie 
statute  providing  for  the  removal  of  as- 
signees in  insolvency  for  incompetency  and 
misconduct,  has  no  technical  meaning,  and 
the  two  words  are  Intended  to  embrace  all 
the  reasons  for  which  an  assignee  ought  to 
be  removed.    In  re  Cohn,  78  N.  Y.  252. 

The  word  "incompetency,"  as  used  in  a 
contract  of  employment  whereby  the  em- 
ployer was  authorized  to  discharge  the  em- 
ploye in  the  event  either  of  incompetency  or 
of  such  continued  illness  or  decrease  of  phys- 
ical or  vocal  faculties  as  to  prevent  one  from 
doing  service  for  a  period  of  more  than  two 
weeks,  means,  such  Incompetency  as  is  pro- 
duced from  physical  causes  arising  after  the 
contract  is  entered  into.  Brand  v.  Goodwin* 
3  N.  Y.  Supp.  807,  810. 

The  phrases  "incompetent,**  "mentally  in- 
competent" and  **incapable"  mean  any  per- 
son who,  though  not  insane,  is,  by  reason 
of  old  age,  disease,  weakness  of  mind,  or 
from  any  other  cause,  unable,  unassisted,  to 
properly  manage  and  take  care  of  himself  or 
his  property,  and  by  reason  thereof  would 
be  likely  to  be  deceived  or  imposed  upon  by 
artful  or  designing  persons.  Rev.  St  Utah 
1898,  I  4001;  Code  Civ.  Proc.  Cal.  1903,  ft 
1767;  In  re  Daniels,  73  Pac.  1053,  1054.  140 
Cal.  335. 

By  "incompetency,"  as  used  in  the  title 
relating  to  the  removal  of  ofllcers,  is  meant 
gross  ignorance  of  official  duties  or  gross 
carelessness  in  the  discharge  of  them,  or  an 
officer  may  be  found  to  be  incompetent  when, 
by  reason  of  some  serious  physical  or  mental 
defect,  not  existing  at  the  time  of  his  elec- 
tion, he  has  become  unfit  or  unable  to  dls^ 
charge  promptly  and  properly  the  duties  of 
his  office.    Key.  8t  Tex.  1895,  art  3533. 

DninkarcL 

The  term  "incompetent"  does  not  Include 
a  drunkard  generally,  but  the  latter  will  only 
be  held  incompetent.  In  reference  to  a  par- 
ticular act,  on  proof  that  his  tmderstanding 
was  clouded  or  his  reasoning  dethroned  by 
actual  intoxication.  Wright  v.  Fisher,  32  N. 
W.  605,  610,  65  Mich.  275,  8  Am.  St  Rep. 
886. 

Iffnoranee  and  inezperienee. 

"Incompetency,"  as  used  in  Sp.  Laws 
1891,  p.  70,  creating  a  police  commission  for 
the  city  of  Galveston,  and  investing  it  with 
exclusive  jurisdiction  to  determine  all  char^ 
ges  against  police  officers  for  Incompetency, 
is  sufficiently  broad  to  include  the  inability 
of  a  police  officer  to  read  or  write  the  Eng- 
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Ush  langaage.    Stelnback  r.  Gttj  of  Galvet- 
ton  (Tex.)  41  &  W.  822,  821. 

A  penon  who  cannot  write,  or  read  writ- 
ing, and  has  no  experience  in  keeping  ac- 
counts or  in  settling  estates,  is  incompetent, 
within  the  meaning  of  Rey.  Code,  c  46,  §  8, 
providing  that,  when  two  persons  who  claim 
a  right  to  administer  are  in  eqoal  degree, 
the  court  may,  in  its  discretion,  grant  the  ad- 
ministration to  one  or  both,  or,  if  the  person 
applying  shall  be  deemed  incompetent,  then 
the  court  may  grant  administration  to  some 
discreet  person.  The  word  "incompetent" 
does  not  apply  to  the  mind,  or  haye  regard  to 
mental  incapacity,  but  is  obyiously  used  in 
the  sense  of  "unfit"  This  may  be  on  ac- 
count of  mental  incapacity  or  bodily  inflnn- 
ity  or  ignorance  and  inexperience  in  matters 
of  business,  such  as  keeping  accounts,  dedd 
ing  upon  the  justness  of  claims,  and  many 
things  of  the  kind  which  require  a  consider- 
able degree  of  experience  and  capacity  for 
the  transaction  of  the  business.  Stephenson 
y.  Stephenson,  49  N.  O.  472,  478. 

A  complaint  in  an  action  against  a  vet- 
erinary surgeon  for  malpractice,  aileging  that 
he  was  and  Is  incompetent  to  treat  sick  and 
diseased  horses,  etc.,  will  not  be  construed 
to  charge  such  surgeon  with  ignorance,  since 
incompetency  may  arise  from  physical  de- 
fects, as  impaired  vision  or  other  like  cause. 
When  it  is  sought  to  charge  one  employed 
in  a  profession  requiring  skill  with  ignor- 
ance, it  must  be  done  by  an  allegation  stat- 
ing that  fact,  and  should  not  be  left  to  mere 
inference,  to  be  deduced  from  the  use  of 
vague  and  indefinite  terms.  Barney  v.  Pink- 
ham,  29  Neb.  860,  862.  46  N.  W.  694.  26  Am. 
St  Rep.  889. 

Within  the  meaning  of  the  rule  of  law 
that  an  employer  owes  it  as  a  duty  to  serv- 
ants to  exercise  reasonable  care  to  select 
ccv-servants  who  are  not  incompetent,  'in- 
competent" should  not  be  construed  as  syn- 
onymous with  "inexperienced,"  since  a  serv- 
ant may  be  inexperienced,  and  yet  not  in- 
competent Ohlcago,  etc.,  R.  Oo.  v.  Cham- 
pion, 36  N.  E.  221,  228,  9  Ind.  App.  610,  68 
Am.  St  Rep.  867. 

Where  an  employ^  in  a  sawmill  was  in- 
jured through  the  incompetency  of  the  saw- 
yer employed  therein,  who  had  charge  and 
control  of  the  carriage  on  which  the  injured 
party  was  working,  It  was  immaterial  wheth- 
er the  incompetency  of  such  sawyer  arose 
from  the  fact  that  he  had  never  handled 
such  a  carriage,  or  from  his  lack  of  practice; 
it  appearing  that  he  had  not  worked  in  such 
a  mill  for  several  years.  Curran  v.  A.  H. 
Stange  Co.,  74  N.  W.  877,  879,  98  Wis.  698. 

XnellgibiUty. 

Incompetency  includes  disqualification  as 
well  as  inability  or  incapacity,  so  that  though 


the  appointment  of  a  veteran  to  an  office  may 
have  been  unlawful,  as  having  been  made 
without  an  examination,  he  cannot  be  re- 
moved, under  Laws  1896,  c  21,  forbidding 
the  removal  from  office  of  any  honorably  dis- 
charged soldier,  except  for  incompetency  and 
misconduct  after  hearing  upon  due  notice, 
without  such  notice  being  given.  People  v. 
Board  of  Health,  44  N.  Y.  Supp.  697,  698.  16 
App.  Div.  272. 

'Incompetency,"  as  used  in  Laws  1896, 
c.  821,  providing  that  no  honorably  dischar- 
ged Union  veteran  holding  a  position  shall 
be  discharged,  except  for  incompetency  or 
misconduct,  shown,  etc.,  refers  to  capacity 
or  fitness  to  fill  a  place,  not  eligibility  to  ap- 
pomtjxient;  and  the  incumbent  of  an  office, 
who  is  a  veteran,  is  not  entitled,  by  virtue  of 
the  statute,  to  a  hearing  upon  notice,  as  to 
his  legal  qualification  or  eligibility,  at  the 
date  of  his  appointment  before  he  can  be 
removed.  People  v.  Board  of  Health,  47  N. 
B.  786,  786,  163  N.  Y.  618. 

NegUgemt  distiiigiiisl&ed* 

"Incompetency"  and  "negligence"  are 
not  convertible  terms^  for  the  most  competent 
may  sometimes  be  negligent;  and  evidence 
of  acts  of  former  unskillfulness  furnishes  no 
legitimate  ground  of  presumption  either  that 
a  fellow  servant  was  negligent  when  another 
was  injured,  or,  unless  communicated  to  or 
known  by  the  master  before  the  accident 
happened,  that  the  master  was  derelict  in 
retaining  such  servant  in  his  service.  City 
of  Baltimore  v.  War,  27  Atl.  86,  86,  77  Md. 
69a 

There  is  a  difference  between  incompe- 
tency, so  called,  and  negligence.  There  is 
certainly  a  difference  between  the  ability  to 
perform  work,  and  negligence  in  performing 
it  Olsen  V.  North  Pacific  Lumber  Co.  (IJ. 
S.)  100  Fed.  884,  386,  40  C.  C.  A.  427.  See, 
also,  Texas  Cent  Ry.  Co.  v.  Rowland,  22 
S.  W.  134,  136,  8  Tex.  Civ.  App.  168. 

A  complaint  in  an  action  against  a  vet- 
erinary surgeon  for  malpractice,  alleging  that 
he  was  and  is  incompetent  to  treat  sick  and 
diseased  horses,  etc.,  will  not  be  construed 
to  charge  him  with  want  of  due  care.  Bar- 
ney V.  Pinkham,  29  Neb.  860,  352,  46  N.  W. 
694,  26  Am.  St  Rep.  389. 

As  u&satisf aotorj* 

The  word  "incompetency,"  as  used  in  a 
contract  of  employment  whereby  the  employ- 
er, in  the  event  of  the  incompetency  of  the 
employe,  may  discharge  the  employ^  is  not 
a  synonym  for  "unsatisfactory";  and,  when 
the  reason  for  a  discharge  is  incompetency, 
there  must  be  something  more  than  arbitrary 
caprice,  to  authorize  the  act,  and  the  court 
may  review  the  action  of  the  employer,  not- 
withstanding a  provision  in  the  contract 
making  him  the  sole  judge.    Brand  v.  Qood- 
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win,  8  N.  Y.  Supp.  8S9,  840  (afflrming  deci- 
sion of  General  Term,  wiiicli  affirmed  Brand 
y.  Goodwin,  3  N.  Y.  Supp.  807,  810). 

Am  mtreliable. 

Incompetency  exists  not  alone  in  phys- 
ical or  mental  attributes,  but  in  the  disposi- 
tion with  which  a  person  performs  his  du- 
ties; and,  though  he  may  be  physically 
and  mentally  able  to  do  all  that  is  required 
of  him,  his  disposition  toward  his  work,  his 
employer,  and  fellow  servants  may  make 
him  an  incompetent  man.  Incompetence 
goes  to  reliability  in  all  that  is  essential  to 
make  up  a  reasonably  safe  person,  consid- 
ering the  nature  of  the  work  and  the  gen- 
eral safety  of  those  who  are  required  to  as- 
sociate with  such  person  in  the  general  em- 
ployment. Maitland  v.  Gilbert  Paper  Co., 
72  N.  W.  1124,  97  Wis.  476,  65  Am.  St  Rep. 
137  (citing  Ooppins  v.  New  York  Cent  R. 
Co.,  122  N.  Y.  557;  25  N.  B.  915,  19  Am.  St 
Rep.  523). 

As  unsuitable. 

"Incompetency,**  as  used  in  2  Rev.  St 
N.  Y.  p.  152,  §  14,  proTlding  that  a  guardian 
may  be  removed  by  the  court  for  "incom- 
petency,'* is  a  word  of  broad  signification 
and  comprehensiveness,  like  the  word  "un- 
sultableness"  as  applied  to  a  trustee.  It  re- 
lates not  only  to  the  mental  condition  and 
moral  status  of  a  testamentary  guardian,  but 
imports  that,  in  the  interest  of  the  ward, 
in  respect  to  nurture,  care,  education,  and 
safety,  the  court  may  take  into  consideration 
the  relative  social  and  pecuniary  position  of 
the  guardian  and  infant,  in  removing  the 
guardian.  Damarell  y.  Walker  (N.  Y.)  2 
Redf.  Sur.  198,  205. 

Incompetency  includes  a  lack  of  moral 
qualities,  as  well  as  intellectual,  and,  in 
reference  to  an  office,  means  a  lack  of  fit- 
ness for  the  duties  of  the  office.  Nehrling 
v.  State,  88  N.  W.  610,  614,  112  Wis.  637. 

nfOOMPETENT  EVIDENOE. 

There  is  no  material  difference  between 
'Incompetent"  and  "not  admissible,"  under 
the  rules  of  evidence.  Texas  Brewing  Co.  v. 
Dickey  (Ter.)  48  &  W.  677,  578. 

An  objection  to  evidence  of  a  person 
concealing  transactions  with  a  deceased  per- 
son, that  It  Is  Incompetent  evidence.  Is 
not  sufficient  to  exclude  it,  for  evidence  of 
that  character  from  a  witness  not  under  dis- 
ability would  not  be  incompetent  The  evi- 
dence itself  would  be  competent,  but  a  wit- 
ness under  the  disability  would  not  be  com- 
petent to  give  the  evidence;  and  the  objec- 
tion should  be  put  upon  the  grounds  of  dis- 
ability of  the  witness,  and  not  of  the  incom- 
petence of  the  evidence  offered.  Bell  v. 
Bumstead,  14  N.  Y.  Supp.  697,  699,  60  Hun, 
58a 


Where  an  objection  was  made  to  a  qaes- 
tion  on  the  ground  that  It  was  a  privileged 
communication,  and  other  objections  were 
made  to  similar  questions  which  did  not  ex- 
pressly state  the  ground  of  privilege,  but  did 
state,  among  other  things,  that  the  question 
was  "not  in  cross-examination  and  incom- 
petent" the  word  "incompetent"  was  sufD- 
ciently  broad  to  include  the  ground  of  ob- 
jection as  being  a  privileged  communlcatioii; 
such  question  being  not  only  apart  ftx>m  the 
consideration  of  relevancy  and  materiality, 
but  because  prohibited  by  law.  People  ▼. 
Mullings,  23  Pac.  229,  231,  83  Cal.  138. 

While  the  epithet  of  "incompetent,"  ap- 
plied to  a  witness,  indicates  some  legal  de- 
fect in  him,  rather  than  in  the  matter  which 
he  is  called  to  utter,  and  while,  as  applied  to 
a  writing  sought  to  be  introduced  in  evi- 
dence, it  may  indicate  that  of  itself  the 
writing  is  objectionable  in  its  form  or  mode 
of  authentication,  rather  than  for  what  it 
contains,  yet  the  common  and  different  use 
of  the  phrase  has  worn  off  the  sharpness  of 
this  meaning.  Accordingly,  where  it  was 
sought  to  introduce  in  evidence,  as  a  state- 
ment against  interest,  the  protest  of  the  mas- 
ter of  a  vessel  as  to  the  vessel's  sound  con- 
dition, and  the  paper  Introduced  was  only  a 
copy  of  the  original,  an  objection  "to  the 
reading  of  the  protest,  as  incompetent  and 
immaterial,'*  was  doubtless  understood  to 
mean  that  a  protest  was  not  such  a  declara- 
tion against  interest  as  permitted  it  to  be 
read  in  evidence,  rather  than  as  an  objection 
that  the  paper  presented  was  a  copy,  for  the 
loss  of  the  original  of  which  due  proof  had 
not  been  given.  Atkins  y.  Blwell,  45  N.  Y. 
753,  757. 

The  word  "incompetent,"  as  regards  evi- 
dence, indicates  a  defect  in  the  person  or 
document,  yet  its  constant  use  has  worn  off 
its  sharpness,  and  for  this  reason  more  Big- 
niflcant  words  are  necessary  to  indicate  the 
objection  to  evidence.  Atkins  v.  Elwell,  45 
N.  Y.  753,  756;  Bella  v.  New  York,  L.  &  W. 
Ry.  Co.,  6  N.  Y.  Supp.  552,  553. 

The  objection  to  evidence  as  incompe- 
tent is  too  vague  to  avail  on  appeal.  Nof ts- 
ger  V.  Smith,  32  N.  E.  1024,  6  Ind.  App.  54; 
McKarsie  v.  Citizens'  Building  &  Loan  Ass'n 
(Tenn.)  53  S.  W.  1107,  1110. 

INCOMPLETE  TITLE 

"Incomplete  titles,"  In  the  sense  that 
some  French  and  Spanish  titles  required  an 
act  of  confirmation  by  the  government  of 
the  United  States,  were  those  which,  while 
the  terms  of  the  granting  act  or  concession 
sufficed  to  convey  lands,  or  sufficed  to  evi- 
dence a  present  intention  and  purpose  to 
convey  lands,  yet  did  not  describe  the  par- 
ticular land  granted  so  as  to  identify  and  lo- 
cate lt»  and  no  conveyance  or  act  of  loca- 
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tion  liaylng  yet  (jprior  to  the  cession)  been 
made.  In  other  words,  an  incomplete  title 
was  one  where  the  grant  or  concession  or  or- 
der of  conyeyance  had  been  made,  but  the 
actual  Identification  or  location  had  not  taken 
place — ^where  something  had  yet  to  be  done 
to  distinguish  and  segregate  the  land  in- 
tended to  be  conyeyed  from  the  mass  of  other 
land,  and  thus  perfect  the  title.  Teddlie  y. 
McNeely,  29  South.  247,  248,  104  La.  608. 

INCONSISTENT-INCONSISTENCY. 

Things  are  said  to  be  inconsistent  when 
they  are  contrary  the  one  to  the  other,  so 
that  one  infers  the  negation,  destruction,  or 
fklsity  of  the  other.  O'Malley  y.  Luzerne 
County  (Pa.)  3  Kulp,  41,  46. 

"Inconsistency"  implies  opposition;  an- 
tagonism; repugnance.  One  definition  of 
^^Inconsistency*'  glyen  by  the  lexicons  is  re- 
pugnance, and  one  definition  glyen  of  "re- 
pugnance" is  inconsistency.  These  words, 
though  not  exactly  synonymous,  may  be^  and 
often  are,  used  Interchangeably,  and  such 
are  their  use  in  regard  to  statutes,  as  being 
inconsistent.  Swan  y.  United  States,  9  Fac. 
931,  033,  3  Wyo.  151, 

Act  April  2,  1860,  amending  the  practice 
"relating  to  the  laying  out  of  roads,"  and 
repealing  "all  laws  inconsistent  herewith," 
is  not  equiyalent  to  a  law  which  enacted 
that  all  preyious  legislation  relatiye  to  roads 
was  '^repealed  and  made  yold."  The  latter 
proyision  is  general,  and  the  other  is  special. 
The  one  is  abrogatory,  and  the  other  deroga- 
tory. The  act  amending  the  practice  does 
not  necessarily  destroy  a  proceeding  founded 
upon  it,  since  it  merely  remedies;  but,  where 
the  law  takes  away  the  subject  of  Jurisdic- 
tion, as  by  repeal,  the  proceeding  founded 
upon  it  must  fall.  In  re  Hickory  Tree  Road, 
43  Pa.  (7  Wright)  130,  142. 

VaUdity  distlngiilslied. 

The  terms  "inconsistency"  and  "yalld- 
Ity"  inyolve  distinct  ideas.  Whether  a  for- 
mer law  is  inconsistent  with  the  proyisions 
of  the  latter  act  is  one  question.  Whether 
the  proyisions  of  the  latter  act  are  yalid  or 
inyalld  is  another  and  different  question. 
Meshmeier  y.  State,  11  Ind.  482„  480. 

nfOONSISTElIT  OONDUOT. 

"Inconsistent  conduct,"  within  Laws 
1804,  c.  716,  proyiding  for  remoyal  from  of- 
fice for  incompetency  and  conduct  incon- 
sistent with  the  position  held,  is  not  synony- 
mous with  "incompetency."  The  clear  inten- 
tion was  to  treat  these  phrases  dlsjunctiyely. 
Incompetency  is  one  thing.  Conduct  in- 
consistent with  the  relator's  position  is  an- 
other. A  man  may  be  perfectly  competent, 
and  yet  be  guilty  of  some  heinous  conduct 


for  which  he  should  be  remoyed.  People  y. 
Wright,  7  N.  Y.  App.  Dly.  185»  40  N.  7.  Siq^ 
285,  201. 

nf  OONSISTENT  DEFENSES. 

Defenses  are  inconsistent  only  when  one 
in  fact  contradicts  the  other.  Where  there 
is  only  a  seeming  and  logical  inconsistency, 
which  arises  merely  from  a  denial  of  the 
plea  in  confession  and  ayoidance,  such  de- 
fenses are  not  held  to  be  inconsistent  So, 
in  an  action  against  a  trustee  for  the  bal- 
ance remaining  after  the  execution  of  a 
trust  to  sell  realty  and  pay  debts,  a  plea 
that  plaintiff  had  had  notice  of  defendant's 
sales  to  third  persons  for  more  than  the 
period  of  limitations  is  held  not  to  be  in- 
consistent with  a  denial  of  the  trust,  and  a 
claim  of  absolute  ownership  as  plaintiiTs 
yendee.  Irwin  y.  Holbrook,  73  Pac  360,  361« 
32  Wash.  340. 

INCONTESTABLE. 

The  term  "incontestable,**  as  used  In  a 
life  insurance  policy  proyiding  that  the  pol- 
icy shall  be  incontestable,  means  indisputa- 
ble, and  amounts  to  a  guaranty  that  no  ob- 
jection shall  be  taken  to  defeat  the  policy 
on  the  death  of  the  person  whose  life  is 
insured.  Simpson  y.  Life  Ins.  Go.  of  Vir- 
ginia, 20  S.  B.  517,  115  N.  0.  803. 

Where  the  constitution  of  a  fraternal  in- 
surance society  proyides  that  a  certificate 
issued  to  a  member  shall  be  incontestable 
after  a  certain  date,  the  term  "incontesta- 
ble" applies  to  a  proyision  declaring  that  a 
certificate  is  rendered  yold  by  the  suicide  of 
the  member,  and  estops  the  society  from 
contesting  the  certificate  on  the  ground  of 
suicide.  Royal  Circle  y.  Achterrath,  68  N. 
E.  402,  204  111.  540,  63  L.  B.  A.  452. 


INCONTINENT-INCONTINENCY. 

"Incontlnency"  means  want  of  restraint 
in  regard  to  sexual  indulgence,  and,  accord- 
ing to  our  statute,  definite,  illicit  sexual  in- 
tercourse.   Lucas  y.  Nichols,  52  N.  O.  82,  35. 

The  term  'Incontinent"  when  generally 
applied  to  a  female,  cannot  be  understood 
to  mean  anything  else  than  that  she  is  un- 
chaste. Watts  y.  Qreenlee,  13  N.  a  115,  118» 
110. 

"Incontinency**  Is  actual,  illicit  sexual 
intercourse;  and  a  remark  that  a  certain 
woman  "had  had  sexual  Intercourse  with  a 
male  dog**  charges  such  woman  with  being 
incontinent,  within  Code,  §  1113,  making  the 
slander  of  a  woman  by  charge  of  incon- 
tinency  a  misdemeanor.  State  r.  Hewlin, 
37  S.  B.  052,  128  N.  O.  571. 
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As  used  in  a  itatnte  declaring  that  **hnj 
words  written  or  q^oken  of  a  woman  which 
may  amount  to  a  charge  of  Incontlnency 
shall  be  actionable,"  the  word  'Incontlnency" 
means  illicit  intercourse  with  the  other  sex; 
and  the  ofFense  is  not  shown  by  proof  that 
defendant  said,  "She  promised  to  let  me  have 
criminal  intercourse  with  her,  and  I  intend 
to  have  it"  State  v.  Moody,  88  N.  0.  671, 
672,  4  S.  B.  119. 

"Incontlnency,"  as  used  in  Rey.  St  c. 
110,  giving  to  a  woman  an  action  for  an- 
other's using  words  in  reference  to  her 
which  amount  to  a  charge  of  incontlnency, 
imports  not  merely  the  imputation  of  impure 
desires  or  a  lasciyious  disposition,  but  the 
criminal  fact  of  adultery  or  fornication. 
To  say  of  a  woman  that  she  is  kept  by  a 
man  not  her  husband  is  a  charge  of  incon- 
tlnency, for  the  word  "kept,"  when  used  in 
reference  to  connections  between  the  sexes, 
denotes  habitual  and  criminal  carnal  con- 
versation, amounting  to  cohabitation.  Mc- 
Brayer  ▼.  Hill,  26  N.  C.  136,  188. 


INCONTROVERTIBLE. 

"Webster  defines  'incontrovertible^  ttx 
mean  too  clear  and  certain  to  admit  of  dis- 
pute," so  that  an  instruction  that  fraud 
must  be  proved  by  circumstances  from  which 
the  Inference  of  fraud  is  natural  and  in- 
controvertible is  erroneous,  as  requiring  too 
high  a  grade  of  proof.  McCreary  v.  Skinner, 
89  N.  W.  674,  675,  75  Iowa,  411. 


INCORPORATE. 

Oorporatlon  distinguished,   see  "Ck>rpo- 
ration." 

"Incorporated"  means  united  in  one 
body,  and  it  is  not  necessary  to  incorporate — 
that  is,  bodily  insert— a  plat  •  introduced  in 
evidence  into  the  original  bill  of  exceptions 
before  signing  thereof  by  the  judge,  but  it 
is  sufficient  to  refer  to  such  plat,  where  the 
appropriate  place  therefor  was  designated  by 
the  words  "Here  insert"  Toledo,  St  L.  & 
K.  G.  R.  Ck>.  v.  Cupp,  86  N.  B.  703,  8  Ind. 
App.  388. 

The  word  "Incorporated,"  as  used  in  Sp. 
Laws  1878,  c.  19,  §  1,  enacting  that  certain 
described  territory  "be,  and  the  same  is 
hereby,"  incoiporated  as  the  village  of  Pine 
Island,  pursuant  to  Gen.  Laws  1875,  c.  139, 
is  equivalent  to  the  phrase  "set  apart  by  act 
of  the  Legislature  for  incorporation,"  as 
used  in  section  1  of  the  latter  act  State  v. 
Cornwall,  28  N.  W.  144,  35  Minn.  17& 

nrOORPORATED  AOABEMT. 

A  school,  the  only  restrictions  upon 
which  are  that  no  religious  tenets  shall  be 
required  of  any  trustee  or  student,  and  that 


no  sectarianism  dial!  be  tolerated  In  th» 
institution,  and  tliat  persons  of  both  sexes 
shall  be  admitted  to  its  advantages,  though 
under  its  charter  no  one  can  claim  the  a1>- 
solute  right  to  rec^ve  instmctton  in  Hie 
institution  on  any  terms,  and  no  provision  Is 
made  for  gratuitous  instruction,  is  an  '*in- 
coiporated  academy  or  select  school,"  ^Bvitb- 
in  the  meaning  of  Rev.  8t  H  8237,  8289,  mak- 
ing such  institutions  exempt  from  interfer- 
ence from  the  supervision  of  the  Attorney 
General.  Attorney  General  v.  Albion  Acad- 
emy &  Normal  Institute,  9  N.  W.  391,  395,  52 
Wis.  469. 

INCORPORATED  BANK. 

"Generally,  when  the  words  •incorporat- 
ed bank'  are  used  in  the  statutes  without 
words  of  qualification,  a  bank  of  issue  is 
meant,  and  this  is  the  meaning  ordinarily 
given  to  the  word  in  the  community."  Ck)m- 
monwealth  v.  Pratt,  187  Mass.  98, 104. 

The  words  *  '^incorporated  bank"  are 
broad  and  comprehensive.  They  apply  to 
national  banks  incorporated  under  the  stat- 
utes of  the  United  States.  Ck>mmonwealth 
V.  Barry,  116  Mass.  1;  Ck>mmonweaJth  v. 
Tenney,  97  Mass.  50.  They  apply  to  savings 
banks  as  well  as  to  other  banks,  and  so  one 
embezzling  from  such  a  bank  may  be  indicted 
under  Pub.  St  c  203,  §  41,  which  treats  as 
guilty  of  larceny  any  officer  of  an  incorporate 
bank  who  fraudulently  converts  to  his  own 
use,  etc.  Ck>mmonwealth  v.  Warner,  54  N.  B. 
353,  355,  173  Mass.  541. 

Gen.  St  c.  161,  §  89,  declaring  that,  if 
any  officer  of  any  incorporated  bank  convert 
to  his  own  use  anything  on  deposit  there- 
in, he  shall  be  guilty  of  larceny,  applies  to 
banks  chartered  since  the  passage  of  the 
statute,  as  well  as  those  incorporated  at 
that  time.  Ck>nm[ionwealth  v.  Tenney.  97 
Mass.  50,  57. 

The  expression  '^oorporated  banking 
company,"  as  used  in  Rev.  St  c.  127,  §  4, 
relating  to  the  offense  of  uttering  and  pub- 
lishing forged  and  counterfeit  bank  bills  is- 
sued by  an  incorporated  banking  company  in 
the  state,  is  not  identical  with  the  term 
''banking  company  established  in  the  state." 
The  former  necessarily  implies  a  bank  or- 
ganized under  a  legal  charter  or  authority 
in  the  form  of  a  special  act,  or  some  general 
law  authorizing  and  giving  a  corporate  char- 
acter to  such  association.  The  term  "es- 
tablished" may  imply  nothing  more  than  a 
voluntary  association  organized  by  its  own 
independent  agreement,  and  not  in  pursu- 
ance of  any  statute  incorporation.  Oom- 
monwealth  v.  Simonds,  77  Mass.  (U  Gray) 
806,  807. 

IHOORPORATEB  CITY* 

When  an  act  of  legislation  speaks  of  "in- 
corporated cities,"  the  most  obvious*  if  not 
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r,  tabjecti  of  tbe  application  of  aodi 
a  law  are  localities  ttiat  are  cities  I17  leg- 
islatlye  deslsiiation.  New  Tox1e»  L.  B.  &  W. 
R.   Co.   y.   DmmiDOiid*  40  N.  J.   Law  (17 

Vroom)  644,  046. 

Under  Code  Proc  i  1407»  proTiding  that 
no  bond  shall  be  required  when  an  appeal  is 
taken  by  an  incorporated  city,  a  municipal 
corporation  of  the  fourth  class,  called  a 
"^town,"  la  exempt  from  giving  bond  on  ap- 
peal ;  the  term  "Incorporated  dty"  being  in- 
terpreted to  mean  a  mmildpal  corporation. 
Town  of  Elma  v.  Camey»  80  Paa  782,  788»  4 
Wash.  418. 

DfCORPORATED  COMPAirY. 

The  term  "Incorporated  companies,**  as 
used  In  a  statute  relating  to  taxation,  did 
not  include  incorporations  for  religious,  lit- 
erary, or  charitable  purposes.  The  words 
would  be  quite  inapt  to  describe  an  incor- 
porated college,  or  an  Incorporated  church  or 
hospital,  or  eleemosynary  society.  Catlin  v. 
Domestic  &  Foreign  Missionary  Soa,  20  N. 
E.  867.  113  N.  Y.  625. 

''Incorporated  company,"  as  used  in  Rev. 
St  c.  18,  tit  1,  I  1,  exempting  from  taxation 
personal  property  t>f  every  Incorporated  com- 
pany not  made  liable  to  taxation  by  title  4 
of  said  chapter,  which  provides  for  the  tax- 
ation of  all  moneyed  corporations  deriving 
an  income  from  their  capital  or  otherwise, 
was  Intended  to  designate  only  business  and 
stock  companies,  and  not  to  include  corpora- 
tions for  religious,  literary,  or  charitable  pur- 
poses. In  re  Yanderbllt's  Estate,  10  N.  T. 
Supp.  288,  848,  2  Con.  8ur.  81fll 


"Incorporated  company,"  as  used  in  1 
Rev.  St  p.  608,  §  4,  which  provides  that  it 
shall  not  be  lawful  for  any  Incorporated 
company  to  make  any  transfer  or  assign- 
ment in  contemplation  of  the  insolvency  of 
such  company,  etc.,  Includes  banks  provided 
for  under  the  general  banking  law  (Laws 
1838),  but  does  not  Include  those  banks  which 
existed  under  prior  laws.  Robinson  v.  Bank 
of  Attica,  21  N.  Y.  406.  409. 

City  or  town. 

The  term  "Incorporated  company"  is  de- 
fined as  a  corporation  formed  for  the  purpose 
of  carrying  on  a  business  for  profit;  and, 
while  it  Is  true  that  an  Incorporated  dty  or 
town  is  a  corporation,  yet  it  Is  not  a  com- 
pany in  any  sense,  so  that  a  municipal  cor- 
poration is  not  an  incorporated  company, 
within  Const  art  12,  §  4,  providing  that  the 
right  of  trial  by  jury  shall  be  held  Inviolate 
In  all  trials  for  claims  for  compensation 
when,  in  the  exercise  of  the  right  of  emi- 
nent domain,  any  incorporated  company  shall 
be  Interested  either  for  or  against  such  right 


Kansas  dty  v.  Yin^aidt  80  8.  W.  828^  827, 
128MO.  7S. 

The  term  '^incorporated  company,"  as 
used  In  Act  Ky.  Mardi  17,  1870,  providing 
tiiat  it  shall  be  unlawful  for  any  county 
judge  or  other  county  ofilcer,  or  any  incorpo- 
rated company,  to  submit  more  than  one 
proposition  for  taxes  to  the  voters  at  any 
election,  does  not  include  a  municipal  cor- 
poration. Wetzell  V.  City  of  Paducah  (U.  8.) 
117  Fed.  647,  668. 

Supeviateadeat  of  poor. 

In  2  Rev.  St  p.  678,  i  69,  defining  the 
crime  of  embesslement,  the  term  "incorporat- 
ed company"  includes  those  on}y  which  are 
composed  of  individuals  associated  together 
for  private  purposes,  and  does  not  Include 
the  superintendent  of  the  poor,  who,  by 
Rev.  St  p.  617,  i  16,  is  declared  to  be  a 
corporation.  Coats  v.  People,  22  N.  Y.  246, 
246. 

IHCORPORATED  TOWH • 

An  incorporated  town  Ib  not  a  village 
dty,  or  township,  within  thj  meaning  of  s 
statute  authorizing  villages,  dties^  and  town 
ships  to  issue  bonds  in  aid  of  a  railroad. 
Welch  V.  Post  90  111.  471,  478. 

The  word  "town"  is  sometimes  employed 
to  designate  a  township;  but  the  term  "In 
corporated  town"  Ib  seldom,  if  ever,  employed 
to  embrace  such  a  body.  Harris  v.  Schryock. 
82  111.  119,  121. 

An  "incorporated  town,"  within  tho 
meaning  of  the  statute  regulating  the  orgar 
ization  of  dties  and  villages,  was  said  in 
People  V.  YUlage  of  Harvey,  142  111.  678,  82 
N.  B.  296,  to  be  a  village  or  a  small  collec- 
tion of  residences,  which  has  become  incor- 
porated for  the  better  regulation  of  their 
internal  police.  In  People  v.  Martin,  68  N. 
B.  809,  178  111.  611,  we  said:  "A  town  or- 
ganized under  the  township  organization  laws 
of  the  state  Ib,  as  before  said,  a  political 
or  dvll  subdivision  of  a  county.  It  is  creat- 
ed as  a  subordinate  agency  to  aid  in  the  ad- 
ministration of  the  general  state  and  local 
government  The  distinction  between  such  a 
town  and  other  chartered  munidpal  corpora- 
tions proper,  sometimes  d^omlnated  'towns,' 
iB  that  a  chartered  town  or  village  is  given 
corporate  existence,  at  the  request  or  by 
the  consent  of  the  inhabitants  thereof,  for 
the  interest  advantage,  or  convenience  of  the 
locality  and  its  people;  and  a  town  under 
township  organization  Ib  created  almost  ex- 
clusively with  a  view  to  the  policy  of  the 
state  at  large,  for  purposes  of  political  or- 
ganization, and  as  an  agency  of  the  state  and 
county,  to  aid  in  the  dvll  administration  of 
affairs  pertaining  to  the  general  administra- 
tion of  the  state  and  county  government,  and 
is  Imposed  upon  the  territory  induded  with- 
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in  It  without  consulting  the  wishes  of  the 
Inhabitants  thereof.*'  Phillips  y.  Town  of 
Scales  Mound,  63  N.  B.  180,  182,  196  IlL  863. 

nfOORPORATIOir. 

It  is  now  the  settled  doctrine  both  of 
the  English  and  American  courts  that  an  act 
of  incorporation  is  a  bargain  between  a  com- 
pany of  adventurers,  and  the  public;  that 
the  rights  of  the  corporation  are  such  as  the 
very  terms  of  the  enactment  confer,  and  any 
ambiguity  in  them  must  operate  against  the 
adventurers  and  in  favor  of  the  public  Du- 
gan  V.  Bridge  Ck>.,  27  Pa.  (8  Casey)  803,  309, 
87  Am.  Dec.  464. 

The  word  "incorporation,"  as  used  in 
the  act  of  March  27,  1890,  entitled  ''An  act 
providing  for  the  organization,  classifica- 
tion, incorporation,  and  government  of  mu- 
nicipal corporations,"  is  broad  enough  to  in- 
clude sections  relating  to  the  enlargement 
and  consolidation  of  municipal  corporations; 
such  proceedings  being  analogous  to  the  sup- 
plemental articles  of  a  private  corporation, 
including  its  capital  stock.  King  Ck>unty 
CJom'rs  V.  Davies,  24  Pac.  540,  542,  1  Wash. 
St.  290. 

Wherr  a  town  was  incorporated  as  a 
district  under  St  1785,  and  as  a  town  In 
1809,  the  distinction  being  made  that  places 
were  incorporated  as  districts  where  they 
contained  less  than  150  ratable  polls,  and  as 
towns  where  they  contained  more,  the  word 
'^incorporation,"  in  an  act  authorizing  any 
town  to  appropriate  money  for  the  purpose 
of  celebrating  any  centennial  anniversary  of 
incorporation,  refers  to  its  incorporation  as  a 
district  Hill  V.  Selectmen  of  Basthampton, 
4  N.  B.  811,  818,  140  Mass.  881. 


INCORPOREAL 

Without  body ;  not  of  a  material  nature ; 
the  opposite  of  corporeal.    Black,  Law  Diet 


nfOORPOREAI.  CHATTEI.. 

An  "incorporeal  chattel"  means  an  In- 
terest arising  out  of  personal  property,  as  an 
Incorporeal  hereditament  is  an  Interest  or 
right  issuing  out  of  land.  Where  a  municipal 
corporation  granted  land  upon  the  shore  or 
under  the  water  of  a  river  or  harbor,  and 
the  wharf  built  thereon  was  to  be  a  public 
wharf,  but  the  grantees  should  enjoy  the 
wharfage  and  all  the  advantages  of  the 
wharves  erected,  the  wharfage  is  not  an  in- 
corporeal chattel,  as  it  arises  out  of  land. 
Boreel  v.  City  of  New  Tork,  4  N.  T.  Super. 
Gt  (2  Sandf .)  552,  559. 

nrCORPOREAIi  HEREDITAMENT. 

Incorporeal  hereditaments  are  not  the 
object  of  sensation,  can  neither  be  seen  nor 


handled,  are  creatures  of  the  mind,  and  exist 
only  in  contemplation.  A  species  of  incor- 
poreal hereditaments  is  that  of  ways,  or  tbe 
right  of  going  over  another  man's  ground. 
Hegan  v.  Pendennis  Club  (Ky.)  64  S.  W.  464, 
465  (citing  2  Blackstone,  17). 

"Kent  says  that  incorporeal  heredita- 
ments comprise  certain  inheritable  riirbta, 
which  are  not,  strictly  speaking,  of  a  cor- 
poreal nature  or  land,  although  they  are, 
by  their  own  nature  or  use,  annexed  to  cor- 
poreal inheritances,  and  are  rights  issnins 
out  of  them  or  concerning  them.  3  Kent; 
Oonun.  402.  Their  existence  is  merely  in 
idea  and  abstract  contemplation,  though  their 
effects  and  profits  may  be  frequently  objects 
of  our  bodily  senses."  Whitlock  v.  Greacen, 
21  AU.  944,  48  N.  J.  Eq.  859  (citing  2  BL 
Ck>mm.  19). 

An  Incorporeal  hereditament  is  distinct 
from  land,  and  is  not  a  thing  corporeal  it- 
self, but  something  collateral  thereto.  In 
order  to  form  a  clear  notion  of  an  incorporeal 
hereditament  we  must  be  careful  not  to  con- 
found the  profits  produced  and  the  thing  or 
hereditament  which  produced  them.  Under 
this  distinction,  a  statute  declaring  that  no 
bargain,  sale,  etc.,  of  houses  or  lands  shall 
be  g9od,  unless  properly  acknowledged,  does 
not  extend  to  a  right  of  way,  which  is  an  In- 
corporeal hereditament  Stone  v.  Stone,  1 
R.  I.  425,  428. 

The  term  "incorporeal  hereditament**  In- 
cludes an  easement  in  a  right  of  way  over 
the  lands  of  another.  Such  an  easement  em- 
braces the  idea  of  a  dominant  and  servient 
tenant;  that  is,  there  appertains  in  the  for- 
mer a  right  in  the  estate  of  the  latter  which 
iB  inheritable,  bi4  not  tangible — ^Is  not  a 
land,  but  a  right  to  nse 
^[urpise  useful  to  the 
the  dominant  estate, 
deed,  and  is  classified 
land  V.  International 
N.  Y.  Supp.  12,  22,  43 
also,  Johnson  v.  Lewis, 
14  S.  W.  466,  467;^  47  Ark.  66;  McMUllan 
T.  Lauer,  24  N.  Y.-  Supp.  951,  953. 

The  right  which  a  party  has  to  the  use 
of  water  fiowing  over  his  own  land  is  identi- 
fied with  the  realty,  and  is  a  real  or  cor^ 
poreal  hereditament  and  not  an  easement 
But  the  right  of  a  party  to  have  the  water 
of  a  stream  or  water  course  fiow  to  or  from 
his  lands  or  mill  over  the  land  of  another, 
is  an  incorporeal  hereditament  and  an  ease- 
ment Gary  v.  Daniels,  46  Mass.  (5  Mete) 
236,  238. 

The  claim  to  land  under  a  certificate 
of  location  is  not  a  chattel,  but  is  an  incor- 
poreal hereditament  fulfilling  Bladcstone^s 
definition  thereof  as  ''a  right  issuing  out  of 
a  thing  corporate,  whether  real  or  personal." 
The  claim  to  land,  until  perfected  by  loca- 


part  of  the  adjai 
it  for  a  partiCQJ 
land  of  the  O' 
Such  a  right  pi 
as  real  estate. 
Ck>ntractlng  Co., 
App.  Dlv.  215. 
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tlon  and  patent,  was  simply  a  right  granted 
by  the  United  States  to  receiye  so  many  acres 
of  land— a  mere  equity.  Walker  v.  Daly,  49 
K.  W.  812,  813,  80  Wis.  222. 

As  Uokd  or  prop«rty* 

As  included  in  term  '^and,"  see  ^Vbua/d^ 
As  real  property,  see  "Real  Property/' 

Partioiilar  l&ereditaiiieats* 

Basement  as,  see  ''Easement" 
Ferry  franchise  as,   see   ''Ferry   Fran- 
chise.** 
Franchise  as,  see  "Franchise.** 
Office  as,  see  "Office." 
Way  as,  see  "Way." 

DfOORPOREAI.  REAIi  PROPEBTT. 

Incorporeal  real  property  is  defined  to 
be  the  right  issuing  out  of  or  ann^ed  to  a 
thing  corporeal,  and  consists  of  the  right  to 
have  some  part  only  of  the  produce  or  benefit 
of  the  corporeal  property,  or  to  exercise  a 
right  or  have  an  easement  or  priyilege  or 
advantage  over  or  out  of  it  Nellls  v.  Mun- 
son,  15  N.  B.  739,  740,  108  N.  Y.  453;  Nellis 
▼.  Munson,  33  N.  T.  St  Rep.  825,  827. 

Of  coRPOBEAi.  THnra. 

Incorporeal  things,  in  the  Spanish  civU 
law,  are  those  things  which  can  neither  be 
seen  nor  touched,  and  of  this  kind  are  all 
species  of  rights  which  the  Spanish  jurispru- 
dence taught  Sullivan  y.  Richardson,  14 
South.  692,  708,  33  Fla.  1. 

Incorporeal  things  are  such  as  are  not 
manifest  to  the  senses,  and  which  are  con- 
caved only  by  the  understanding — such  as 
the  rights  of  inheritance,  servitudes,  and 
obligations.    Oir.  Code  La.  1900,  art  460. 


iNCORRiGIBLE. 

Incorrigibility  as  an  offense,   see 
fense." 


"Of- 


Whenever  any  person  shall  have  been 
twice  convicted  and  imprisoned  in  a  state 
prison  or  penitentiary  for  terms  of  not  less 
than  one  year,  and  shall  thereafter  be  con- 
victed and  imprisoned  in  the  state  prison  of 
the  state  for  a  term  of  not  less  than  one 
year,  such  person  shall  be  deemed  and  taken 
to  be  an  incorrigible.  Gen.  St  Conn.  1902,  § 
1530. 

An  opinion  charging  a  girl  with  being 
incorrigible  sufficiently  charges  growing  up 
in  crime,  within  the  meaning  of  Const  art 
8,  I  12,  providing  that  the  Legislature  may 
provide  for  the  safe-keeping,  education,  and 
employment  of  all  children  who,  for  want  of 
care  or  other  cause,  are  growing  up  in  men- 
dicancy or  crime.  Scott  T.  Flowers,  84  N. 
W.  81,  82,  eO  Neb.  675. 


INCREASE. 

See    "Future    Increase";    'Natural   In- 


""Increased,"  as  used  in  Const  Cal.  art 
12,  1 11,  providing  that  the  stock  and  bonded 
indebtedness  of  corporations  shall  not  be  in- 
creased without  the  consent  of  the  person 
holding  the  larger  amount  of  the  stock,  does 
not  include  or  apply  to  the  first  creation  of 
bonded  indebtedness.  To  give  it  such  mean- 
ing  would  be  to  inject  into  the  provision  the 
word  "create."  Union  Loan  &  Trust  Co.  v. 
Southern  California  Motor  Road  Ca  (U.  S.) 
51  Fed.  840,  85a 

Of  Animals* 

"Increase,"  as  used  in  referring  to  an 
increase  of  the  wife's  separate  estate  con- 
stituting community  property  liable  to  exe- 
cution against  her  husband,  means  the  off- 
spring of  animals,  and  not  the  enhancement 
of  the  value  of  specific  animals  owned  by  a 
wife  at  her  marriage,  by  reason  of  their  nat- 
ural growth,  their  care  by  the  husband,  and 
sustenance  from  the  community  estate. 
Stringf  ellow  v.  Sorrells,  18  S.  W.  689,  82  Tex. 
277. 

Webster  defines  the  word  "increase^'  as 
that  which  is  added  to  the  original  stock  by 
augmentation  or  growth;  produce;  profit; 
interest;  progeny;  issue;  offspring.  The 
Century  Dictionary  defines  it  as  the  amount 
or  number  added  to  the  original  stock,  or  by 
which  the  original  stock  is  augmented;  incre- 
ment; profit;  interest;  produce;  issue;  off- 
spring. The  Standard  Dictionary  defines  it 
as  (1)  produce,  as  of  crops ;  (2)  increment  by 
generation;  progeny;  (3)  commercial  or  finan- 
cial increment;  profit;  intereirt  A  chattel 
mortga^  of  sheep  and  the  increase  thereof 
therefore  covers  the  wool  thereafter  shorn 
from  such  sheep.  AlferitE  v.  Ingalls  (U.  S.) 
83  Fed.  964,  974. 

The  word  ••increase,"  from  ••cresco,"  to 
grow,  originally  meant  growth.  It  has  ac- 
quired other  meanings  by  use,  but  some  are 
figurative,  and  others,  which  at  first  seem 
not  to  be  growth,  upon  examination  will  be 
seen  to  be  strictly  so.  When  we  speak  of 
the  earth's  increase,  meaning  the  annual 
crops,  it  is  evident  that  the  word  is  used 
figuratively.  If  we  speak  of  interest  on 
money  as  "Increase,"  we  refer  to  the  sum 
of  money  at  interest  which  is  thereby  in- 
creased. This  Is  growth.  Similarly,  when  we 
refer  to  rents,  profits,  and  other  gains  as  in- 
crease, it  is  the  fortune  of  the  owner  which 
thereby  is  made  to  grow.  When  we  speak 
of  the  increase  of  a  herd  of  cattle  or  a  fiock 
of  sheep,  we  refer  to  the  growth  of  the  herd 
or  flock  by  the  addition  of  new  members. 
The  natural  increase  can  only  mean  the 
addition  of  new  members  by  birth.  As  used 
in  a  mortgage  iqion  "5»500  sheep  and  the 
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increase  tiiereof  the  term  meaiui  additloxifl 
In.  number  to  such  she^,  and  not  the  wool 
grown  upon  and  clipped  from  such  sheep. 
AlferitE  ▼.  Borgwardt,  58  Paa  40O»  461,  126 
Oal.  201. 

Of  estate  property. 

The  increase  of  estate  property,  within 
the  meaning  of  a  statute  requiring  executors 
to  account  for  the  increase,  means  the  in- 
crease to  the  inventory  for  any  cause,  wheth- 
er direct  or  indirect— whether  it  be  the  in- 
crease of  the  flock  or  the  increase  from  in- 
terest; the  increase  from  selling  at  a  higher 
price  than  the  appraised  value  in  the  in- 
ventory, or  the  increase  from  any  property 
not  embraced  in  the  inventory.  In  re  Jones 
(N.  Y.)  1  Redf.  Sur.  263,  266. 

Of  fvnds. 

The  term  "increase"  in  a  will  directing 
that  the  rents,  dividends,  increase,  and  in- 
come in  a  fund  composed  of  corporation 
stock  and  other  property  shall  be  paid  to  tes- 
tator's children,  does  not  include,  when  con- 
sidered in  connection  with  the  corporation 
stock,  anything  more  than  dividends;  and 
therefore  a  profit  on  the  sale  of  a  right  to 
subscribe  for  additional  stock  goes  to  the 
trustees,  and  not  to  the  beneficiaries.  Brin- 
ley  T.  Orou,  60  Conn.  66-77,  47  Am.  Rep.  618. 

"Increase,"  as  used  in  a  will  devising 
the  interest,  increase,  profits,  and  income  of 
a  fund  for  life,  is  synonymous  with  "profits," 
but  will  not  be  held  to  include  increase  in 
value  of  the  securities  in  which  the  funds 
are  invested.  Linsly  y.  Bogert,  38  N.  Y. 
Supp.  975,  980,  87  Hun,  137. 

Under  a  wife's  conveyance  of  her  sep- 
arate estate  to  her  husband,  reciting  that 
she  appointed  him  trustee  therein  for  her 
children,  and  that  he  agreed  to  use  and  in- 
vest the  money  according  to  his  best  ability, 
and  that  the  increase  or  profits  arising  from 
any  investment  shall  belong  to  the  children, 
and  that  he  shall  reinvest  such  increase  or 
profits  for  their  benefit,  the  term  "increase" 
would  seem  to  mean  something  more  than, 
and  different  from,  the  rents  or  hire  of  the 
property,  or  its  mere  increase  In  value,  and 
that  it  showed  that  it  was  contemplated 
that  there 'might  be  some  profit  resulting 
from  handling  the  fund,  other  than  rents — 
such,  for  example,  as  an  increment  arising 
from  a  purchase  of  property  and  a  sale  for 
reinvestment  Scottish-American  Mortg.  Go. 
V.  Massie,  60  S.  W.  644,  646,  94  Tex.  839. 

Of  liasard  or  risk. 

In  determining  as  to  whether  or  not 
there  has  been  an  increase  of  risk,  it  is  es- 
sential to  ascertain  what  the  parties  must 
be  presumed  to  have  contemplated  when  the 
insurance  was  made;  and  this  involves  a 
consideration  of  the  usages  and  incidents  of 


the  risk,  because,  if  the  change  was  one  war- 
ranted by  the  usage  or  usual  IncidentB  of 
the  risk,  although  it  in  fact  Increased  tbe 
risk,  it  does  not  come  within  the  prohibition, 
because  it  is  presumed  to  have  been  contem- 
plated by  the  parties.  Smith  v.  German  Ins. 
Ck>.,  107  Mich.  270,  282,  66  N.  W.  236,  241, 
30  L.  R.  A.  868  (citing  Wood,  Fire  Ins.  [2d 
El.]  I  263). 

"Increase  of  hazard,"  as  used  in  an  In- 
surance policy,  denotes  an  alteration  or 
change  in  the  situation  or  condition  of  the 
property  insured  which  tends  to  increase  the 
risk,  and  implies  something  of  duration,  ao 
that  a  casual  change,  of  a  temporary  char- 
acter, would  not  ordinarily  render  the  policjr 
void.  Angler  v.  Western  Assor.  Ck).,  71  N. 
W.  761,  763»  10  S.  D.  82,  66  Am.  St  Rep.  685. 

A  fire  insurance  policy  providing  that,  if 
the  premises  should  be  occupied  or  used  ao 
as  to  "increase  the  risk"  without  the  con- 
sent of  the  insurer,  the  policy  should  be  void, 
means  an  essential  increase  of  the  risk. 
Crane  v.  CUty  Ins.  Go.  (U.  S.)  8  Fed.  668,  560. 

Of  land. 

The  term  "increase  of  land,"  in  Sayles' 
Civ.  St  art  2861,  providing  that  the  increase 
of  all  land  which  is  the  separate  property  of 
either  of  the  spouses  shall  remain  the  a^;>- 
arate  property  of  that  spouse,  includes  prof- 
its arising  from  the  act  of  the  husband  in 
taking  funds  arising  from  the  sale  of  his 
wife's  land  and  investing  it  in  other  lands, 
and  in  continuing,  as  her  agent  to  buy  and 
sell  land.  Evans  v.  Purinton,  34  S.  W.  350, 
863,  12  Tex.  Civ.  App.  168.  And  it  includes 
the  profits  accruing  from  the  sale  of  land 
purchased  by  a  wife  with  her  separate  mon- 
ey. Cabell  y.  Mencser  (Tex.)  86  8.  W.  206, 
208.  But  it  does  not  Include  rents  accruing 
from  the  real  property  of  the  wife.  Hayden 
V.  McMillan,  23  S.  W.  430,  481,  4  Tex.  Civ. 
App.  479. 

Of  person  as  word  of  svoeessioiu 

A  bequest  of  slaves  and  other  property 
to  A.  and  her  increase,  without  any  allusion 
to  a  particular  estate  in  her,  and  without 
any  terms  to  qualify  or  control  the  meaning 
of  "increase,"  confers  upon  A.,  the  mother, 
the  absolute  property.  Holderby  y.  Hold«> 
by,  67  N.  O.  241,  243. 

Of  salary. 

l^e  constitutional  restriction  imposed  by 
Const  art  16,  i  9,  and  article  4,  §  33,  pro- 
viding that  no  increase  of  such  compensa- 
tion shall  take  effect  during  the  term  of 
which  the  members  of  either  house  shall 
have  been  elected,  etc.,  is  doubtless  intended 
only  to  prevent  the  increase  of  salary  or 
compensation  of  ofiicers  as  such  officers,  or 
for  duties  naturally  belonging  to  their  posi- 
tions, and  cannot  consequently*  be  extended 
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to  prevent  the  allowance  of  compenaation  to 
officers  upon  whom  duties  or  reBponsibilities 
in  no  wise  connected  with  their  offices  are 
Imposed.  Crosman  y.  Nlghtingill,  1  Ney.  823» 
825. 

Laws  1888,  c.  104,  fixing  the  compensa- 
tion of  judges  of  the  Supreme  Court  for  serv- 
ices as  justices  of  the  General  Term  in  the 
First  Judicial  Department,  is  not  an  increase 
of  salary,  within  the  meaning  of  Const,  art 
8»  fi  12,  prohibiting  the  increase  of  judges' 
and  justices'  salaries  during  their  official 
terms;  such  act  providing,  rather,  for  reim- 
bursing the  expenses  and  disbursements  of 
such  justices  in  rendering  such  services.  Peo- 
ple V.  Fitch,  89  N.  E.  972,  974,  145  N.  Y.  261. 

Of  s1av«s. 

"The  ordinary  sense  of  'increase/  in 
respect  to  a  woman,  is  her  children,  grand- 
children, etc.,  and  issue  of  her  body— de- 
scendants." Thus,  in  a  will  giving  a  female 
slave  and  her  child  to  A.,  and  then  giving 
the  woman  and  her  increase  over  after  the 
death  of  A.  to  another,  does  not  show  that 
the  word  'Increase"  was  not  used  in  its  or- 
dinary sense,  so  as  to  Include  the  particular 
child  designated,  as  well  as  all  other  children 
and  grandchildren  ot  the  slave.  Moye  v. 
Moye,  58  N.  C.  859.  860. 

In  construing  a  will  bequeathing  a  ne- 
gro woman  to  A.  for  life,  and  then  to  B.  and 
her  heirs  forever,  and  providing  that  the  in- 
crease of  the  woman,  if  she  had  any,  shall 
go  to  the  daughters  of  B.  after  her  death,  it 
was  said  that  *'the  suggestion  that  'increase' 
has  a  broader  meaning  than  'children,'  and 
includes  descendants  to  any  indefinite  future 
period,  and  so  the  limitation  over  is  void,  to 
prevent  a  perpetuity,  is  not  well  founded. 
What  increase  the  daughters  of  B.  are  to 
take  will  be  determined  at  her  death,  or,  at 
all  events,  at  the  death  of  the  negro  woman. 
So  the  limitation  must  take  effect  within  a 
life  or  lives  in  being."  Carroll  v.  Hancock, 
48  N.  0.  471,  478.  ' 

In  a  marriage  settlement  of  property, 
Including  slaves,  providing  that  the  mesne 
profits  and  labor  of  the  property,  when  di- 
vided, both  of  land  and  negroes,  together 
with  the  increase  of  said  negroes,  should  be 
used  by  the  husband  for  the  joint  benefit  of 
himself  and  wife,  if  they  lived  together,  the 
term  "increase"  means  natural  increase,  and 
does  not  pass  the  increase  themselves  of  the 
slaves,  but  only  their  labor,  which  increase 
would  go  to  increase  the  corpus  of  the  es- 
tate.   CarsweU  r.  Schley,  56  6a.  101,  111. 

Same— Af  ter^boni  oliildrea. 

In  Selbels  v.  Whatley,  2  Hill,  Eq.  607. 
the  bequest  was  of  Nance  and  her  increase; 
and  the  Court  of  Appeals  say  that,  when  the  \ 
term  "increase  of  slaves"  is  used.  It  is  the  i 
common  understanding  of  men  that  it  refers  I 
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to  increase  thereafter  to  be  produced,  and 
they  could  not  in  any  way  construe  them  to 
children  bom  before  the  making  of  the  will. 
It  is  not,  perhaps,  so  important  what  the  rule 
is,  as  that  it  should  be  fixed.  Since  the  case 
of  Selbels  v.  Whatley,  the  term  "increase," 
when  used  in  a  will  in  reference  to  slaves, 
must,  as  a  general  rule,  be  construed  to  in- 
clude after-bom  children  only.  It  is  sup- 
posed that  the  term  "all  her  increase"  may 
make  a  difference.  But  supposing  "increase" 
to  have  the  established  meaning  of  "after- 
bom  children,"  "all"  is  merely  an  expletive, 
and  includes  all  her  after-bom  children. 
Donald  v.  Dendy  (S.  C.)  2  McMul.  128,  180. 

The  word  "increase,"  as  used  in  a  will 
devising  negroes  and  their  Increase,  "Is  not 
unequivocal.  Generally  speaking,  indeed,  it 
carries  only  issue  born  after  the  death  of  the 
testator,  yet  sometimes  it  has  carried  that 
born  after  the  date  of  the  will,  and  it  may 
even  take  that  born  before  the  date  of  the 
will,  upon  the  apparent  intent"  Hurdle  v. 
Mliott,  28  N.  C.  174,  177;  Reno's.  Bx'rs  v. 
Davis  (Ya.)  4  Hen.  &  M.  288,  290;  Puller's 
Ez'rs  V.  Puller  (Ya.)  3  Rand.  83,  86. 

A  will  providing  that,  after  the  death  of 
the  daughter  of  the  testator,  the  negro  wo- 
man P.  and  all  her  increase  were  to  be  equal- 
ly divided  among  such  daughter's  children, 
means  only  the  issue  bom  after  the  testator's 
death.  Such  term  means  in  such  case  no 
more  than  "increase"  per  se.  Hurdle  v.  Red- 
dick,  29  N.  G.  87,  89.  8ee»  also.  Cole  v.  Cole, 
28  N.  C.  460,  462. 

Of  wife's  separate  property* 

The  term  "increase,"  as  used  in  Const, 
art  12, 1 14,  providing  that  the  rights  of  mar- 
ried women  to  their  separate  property,  real 
and  personal,  and  the  Increase  of  the  same, 
shall  be  protected,  cannot  be  construed  to  in- 
clude the  profit,  interest,  or  revenue  arising 
from  the  use  of  the  wife's  property,  though, 
in  an  etymological  sense,  the  word  "in- 
crease," as  applied  to  land,  means  that  which 
grows  out  of  it,  or  that  which  is  produced 
by  its  cultivation.  Carr  r.  Tucker,  42  Tez. 
380,886. 

"Increase,"  as  used  in  St.  1848,  providing 
that  all  property,  both  real  and  personal,  of 
the  wife,  owned  and  claimed  by  her  before 
marriage,  and  that  acquired  afterward  by 
gift,  devise,  or  descent,  as  also  the  increase 
of  all  lands  or  slaves  thus  acquired,  shall  be 
the  separate  property  of  the  wife,  in  an  ety- 
mological sense,  as  applied  to  lands  or  to  the 
soil,  means  that  which  grows  out  of  it,  or 
that  which  is  produced  by  the  cultivation  of 
it;  but  such  is  not  the  meaning  to  be  attach- 
ed to  it  as  used  in  the  statute,  for,  if  the  in- 
crease of  land  means  a  product  of  the  soil 
itself,  it  would  follow  that  a  crop  grown  on 
the  land  of  her  husband  by  the  labor  of  the 
slaves  of  the  wife  would  be  the  separate  prop- 
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erty  of  the  husband,  because  It  was  the  in- 
crease of  his  land.  De  Blane  r.  Lynch,  28 
Tex.  26,  28. 

INCREASE  IN  THE  FAMII.T. 

The  expression  "increase  in  the  family," 
in  common  parlance,  means  the  addition  of  a 
child,  and,  in  a  will,  indicates  that  the  word 
"family"  was  used  in  the  sense  of  "chil- 
dren."   White  V.  Briggs,  15  Sim.  17,  SO. 

INCREASED  STOCK. 

Between  such  stock  as  may  be  authorized 
and  required  by  the  charter  of  a  corporation 
— ^that  is,  original  stock  or  foundation  stock — 
and  Increased  stock  there  is  a  substantial 
difference.  In  case  of  the  issue  of  increased 
stock  there  is  no  implied  understanding  that 
the  whole  of  the  authorized  issue  shall  be 
subscribed  for.  A  subscriber's  contract  for 
such  stock  is  that  he  will  pay  the  price  agreed 
upon  for  the  stock,  and,  if  it  is  not  delivered 
in  accordance  with  such  contract,  he  is  liable 
at  any  time  to  be  called  upon  to  pay  whatever 
balance  he  may  owe.  Gettysburg  Nat  Bank 
T.  Brown,  52  Ati.  975,  976»  95  Md.  367,  93  Am. 
St  Rep.  339. 

INCREASED  VAI.UE. 

"Increased  value,"  as  used  in  Act  Gong. 
June  30,  1864,  $  96,  which  exempts  from  the 
tax  laid  on  sundry  articles  of  dress  by  sec- 
tion 95  clothes  manufactured  of  materials  on 
which  a  duty  has  been  paidv  unless  the  in- 
creased value  exceeds  5  per  cent  ad  valorem, 
means  the  difference  between  the  market 
value  of  the  materials  at  the  time  the  first 
tax  was  paid  and  the  market  value  of  the 
manufactured  goods  at  the  time  of  the  assess- 
ment of  the  second  tax.  Boylan  y.  United 
States,  77  U.  8.  (10  WalL)  58,  62,  19  L.  Ed. 
859. 

INCRIMINATING  CIRCUMSTANCES. 

**  'Incriminate'  means  to  charge  with  a 
crime,  and  an  incriminating  circumstance  is 
one  which  tends  to  show  that  a  crime  has 
been  committed,  or  that  some  particular  i)er- 
son  committed  it"  Davis  v.  State^  70  N.  W. 
984,  987,  51  Neb.  SOL 

INCULCATE 

"To  inculcated  means  to  impress  by  ftre- 
quent  admonitions;  to  teach  and  enforce  by 
frequent  admonitions;  to  urge  on  the  mind; 
and,  as  used  in  the  charter  of  a  corporation, 
stating  that  one  of  the  objects  and  purposes 
of  the  corporation  is  to  inculcate  just  and 
equitable  principles  of  trade,  it  becomes  the 
duty  of  the  corporation  to  do  some  act  to  ful- 
fill such  purpose;  and,  where  it  has  failed  to 


do  flOb  it  cannot  try  a  member  for  a  proceed- 
ing inconsistent  with  the  just  and  equitable 
principles  of  trade.  People  v.  New  York  Prod- 
uce Exchange;  29  K  Y.  Supp.  307,  806»  S 
Misc.  Rep.  552. 

INCULPATING. 

In  an  instruction  itatlng  that  If  the  Jury 
believed  from  the  evidence  in  the  case,  and 
found  that  defendant  v^thout  any  informa- 
tion from  any  one  else,  ''pointed  out  the  pla- 
ces where  the  tools  were  found,  and  tliey 
were  the  tools  that  were  used  in  wrecking  the 
train,  that  would  be  an  inculpating  circiim* 
stance  that  might  be  considered  in  the  case, 
with  reference  to  defendant's  guilt  in  con- 
nection with  other  evidence^"  the  use  of  'In- 
culpating** served  only  to  characterize  the 
purpose  for  which  the  testimony  was  admit- 
ted, and  did  not  amount  to  an  expression  of 
an  opinion  as  to  its  probative  value  in  deter- 
mining the  guilt  or  innocence  of  the  accused. 
Shaw  V.  State,  29  S.  S.  477,  479,  1Q2  Ga.  660. 

INCUMBENT. 

An  incumbent  of  an  ofllce  Is  one  who  is 
legally  authorized  to  discharge  the  duties  of 
that  office.  State  v.  Blakemore,  15  S.  W.^60 
961,  104  Mo.  340. 

The  term  "incumbent,"  as  used  in  Act 
Feb.  14,  1840,  providing  that  no  citizen  of  the 
state  shall  hold  by  appointment  at  the  same 
time,  or  for  the  same  period  of  time,  more 
than  one  of  certain  offices  mentioned,  but 
providing  that  nothing  contained  in  the  act 
should  be  applicable  to  present  incumbents  of 
two  or  more  official  stations,  until  their  term 
of  office  should  expire,  means  one  who  is  le- 
gally authorized  to  discharge  the  duties  of 
that  official  station  or  office.  For  instance,  a 
man  who  is  elected  county  treasurer  is  requir- 
ed to  give  bonds  and  take  an  oath  of  office. 
These  things  must  be  done  before  he  can  dis- 
charge the  duties  of  the  office,  and,  if  not 
done  in  due  time,  the  office  itself  is  vacant, 
and  there  is  no  incumbent  So,  where  a  man 
is  elected  judge,  he  does  not  by  the  election 
become  a  judge.  He  must  receive  a  commis- 
sion, as  evidence  of  his  authority  to  act;  must 
take  an  oath  of  office,  and  have  it  indorsed 
on  his  commission.  When  this  is  done^  and 
not  before,  he  is  an  incumbent  of  the  office. 
A  person  appointed  or  elected  to  an  office 
does  not  thereby  become  an  incumbent  of  that 
office.    State  y.  McCoUister,  11  Ohio,  46»  50. 

The  term  "incumbent,"  in  the  title  relat- 
ing to  elections,  means  the  person  whom 
the  canvassers  declare  elected.  PoL  Code 
Idaho  1901,  I  927. 

As  one  elected  merely. 

Pol.  Ck)de,  I  966,  providing  that  an  office 
becomes  vacant  on  the  refusal  or  neglect  of 
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the  Incumbent  to  file  bis  official  oath  or  bond 
within  the  time  prescribed.  Includes  a  per- 
son elected  to  an  office,  though  he  does  not 
qualify  at  all.  The  statute  regards  the  per- 
son duly  elected  to  an  office  as  the  Incumbent 
from  the  time  of  the  commencement  of  the 
term  for  which  he  was  elected  until  the  ex- 
piration thereof,  whether  he  qualifies  or  not 
People  y.  Taylor,  57  Cal.  iS20,  622.  But  con- 
tra, see  People  y.  Ward,  40  Pac.  538,  639, 
107  Cal.  236. 

The  term  "Incumbent,"  as  used  in  Gen. 
St.  1878,  c.  9,  I  2,  subd.  1,  proyiding  that  an 
office  shall  become  yacant  on  the  death  of  the 
incumbent,  means  a  person  in  possession  of 
an  office,  and  hence  does  not  include  a  person 
elected  to  the  office,  but  who  has  not  quali- 
fied or  entered  on  the  duties  thereof.  State 
y.  Benedict,  15  Minn.  198»  201  (Gil.  153,  156). 
But  in  subdlyislon  6  of  the  same  chapter, 
proyiding  that  an  office  shall  become  yacant 
on  the  refusal  or  neglect  of  the  incumbent 
to  take  the  oath  of  office,  and  file  it,  etc.,  it 
was  held  to  refer  not  merely  to  one  already 
administering  the  duties  of  an  office,  but 
aa  well  to  one  elected  or  appointed  to  an  of- 
fice^ but  not  yet  qualified.  Board  of  Com'rs 
of  Scott  County  y.  Bing,  13  N.  W.  181,  183, 
29  Minn.  398. 

INCUMBER-INCUMBRANCE. 

"Incumber"  means  to  load  with  debts, 
as  an  estate  is  Incumbered  with  mortgages  or 
with  a  wife's  dower.  Newhall  y.  Union  Mut 
Fire  Ins.  Co.,  52  Me.  180,  181  (citing  Webst 
Diet). 

Webster  defines  an  incumbrance  as  a 
burdensome  and  troublesome  load;  anything 
that  Impedes  motion  or  action,  or  renders  it 
difficult  or  laborious;  a  clog;  a  hindrance;  a 
check.  Cream  City  Mirror  Plate  Co.  y.  Swed- 
ish Bldg.  &  Loan  Ass'n,  74  111.  App.  362. 

The  word  "incumber,'*  as  used  in  an  act 
incorporating  a  street  railway  company, 
which  proyides  that  such  corporation  shall 
not  Incumber  any  portion  of  the  streets  or 
highways  not  occupied  by'  such  tracks,  means 
"to  obstruct  or  hinder  trayel  by  putting  things 
in  the  way  of  it"  "To  incumber,  according 
to  Webster,  is  to  impede  the  motion  or  action 
of,  as  with  a  burden;  to  weigh  down;  to 
obstruct;  to  embarrass  or  perplex."  Taggart 
y.  Newport  St  Ry.  Co.,  19  Atl.  328,  827,  16  R. 
I.  668,  7  U  R.  A.  205. 

In  construing  a  building  contract  proyid- 
ing that  the  contradctor  should  sustain  all 
damages  resulting  from  incumbrances  in  the 
line  of  the  work,  it  was  said  that  the  word 
"incumbrance"  must  necessarily  be  construed 
as  intending  anything  which,  being  discoyer- 
ed,  would  preyent  or  delay  the  contractor  in 
the  performance  of  his  contract  It  neces- 
sarily includes  eyerything  in  the  line  of  the 
work  which  has  that  effect;  and  therefore 


an  obstruction  falls  within  the  meaning  ef 
such  term,  although  it  was  not  forese^i  at 
the  time  of  making  the  contract  Malrs  y. 
City  of  New  York,  65  N.  Y.  Supp.  160, 162,  62 
App.  Diy.  343. 

"An  object  is  not  an  incumbrance  in  a 
highway  unless  it  obstructs  the  use  of  the 
way,  while  an  encroachment  is  an  unlawful 
gaining  upon  the  rights  or  possessions  of  an- 
other, as  where  a  man  sets  a  fence  beyond 
his  line.  Bouy.  Law  Diet  This  is  the  mean- 
ing of  the  term  in  Gen.  St  p.  151,  c.  70,  enti- 
tled 'Incumbrances  and  Encroachments  upon 
Highways.'  The  Legislature,  in  passing  such 
statutes,  understood  encroachments  and  in- 
cumbrances to  be  different  eyils,  requiring 
different  remedies.  Thus  the  title  furnishes 
eyidence  that  the  object  of  the  statute  was 
to  preserye  the  limitations  of  the  public  right 
in  the  prevention  of  obstructions  to  trayel." 
State  y.  Kean.  45  Atl.  256-257,  69  N.  H.  122, 
48  L.  R.  A.  102. 

"Incumbrances  and  erections,"  as  used 
in  Greater  New  York  Charter,  §  610,  providing 
that  the  board  of  park  commissioners  may  en- 
act ordinances  for  the  government  and  pro- 
tection of  all  parks,  and  shall  at  all  times 
be  subject  to  all  ordinances  in  respect  to  any 
erection  or  incumbrance  thereon,  does  not  in- 
clude a  portion  of  a  house  erected  by  the  own- 
er of  contiguous  property,  a  part  of  which 
encroaches  on  the  park.  Ackerman  y.  True, 
66  N.  Y.  Supp.  140, 143,  31  Misc.  Rep.  597. 

"Incumbrances,**  as  used  in  a  city  char- 
ter authorizing  the  common  council  to  pre- 
yent the  Incumbrance  of  streets  with  car- 
riages, wagons,  lumber,  or  any  other  materi- 
al. Is  synonymous  with  "obstruction,"  and  au- 
thorizes the  council  not  only  to  remove  or 
cause  to  be  removed  anything  actually  ob- 
structing a  street  but  also  to  take  measures 
to  prevent  anything  from  becoming  an  ob- 
struction. Fox  y.  City  of  Winona,  23  Minn. 
10,  11. 

Where  a  sewer  contract  provided  that 
incumbrances  and  obstructions  should  be  re- 
moved by  the  contractor  at  his  own  expense, 
a  subsequent  filling  in  the  line  of  the  sewer 
on  a  change  of  grade  to  a  considerable  de- 
gree was  not  an  incumbrance  or  obstruction, 
within  the  meaning  of  the  contract  Thile- 
mann  y.  City  of  New  York,  81  N.  Y,  Supp. 
773,  777,  82  App.  Div.  136. 

Of OITMBBANOE  (On  Title). 

See  ''Covenant  against  Incumbrances"; 
"Free  from  Incumbrance." 

An  incumbrance  is  any  right  to  or  inter- 
est in  land  which  may  subsist  in  third  per- 
sons to  the  diminution  of  the  value  of  the  es- 
tate of  the  tenant  but  consistently  with  the 
passing  of  the  fee.  Prescott  v.  Trueman,  4 
Mass.  627,  629,  3  Am.  Dec.  249  (citing  2 
Greenl.  £y.  i  242);  Fuller  r.  Wright,  35  Mass. 
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(18  Pick.)  403,  406;  Fitch  T.  SeymoTir,  60 
Mass.  (9  Mete.)  462,  467;  Jones  v.  Gardner 
(N.  Y.)  10  Johns.  266,  269;  Hayek  y.  An- 
drews. 20  N.  B.  581,  682,  113  N.  Y.  81,  3  L. 
R.  A.  789,  10  Am.  St  Rep.  432;  Koezly  t. 
Koezly,  65  N.  Y.  Supp.  613,  615,  31  Misc.  Rep. 
397;  Mitchell  v.  Warner,  6  Conn.  497,  527; 
Kelsey  v.  Remer,  43  Conn.  129,  133,  21  Am. 
Rep.  638;  Ailing  y.  Burlock,  46  Conn.  504, 
510  (citing  Rawle,  Gov.  [4th  Ed.]  p.  94);  Car- 
ter y.  Denman's  Ez'rs,  23  N.  J.  Law  (3  Zab.) 
260,  272;  Demars  y.  Koehler,  41  Atl.  720,  721, 
62  N.  J,  Law,  203,  72  Am.  St  Rep.  642;  Laf- 
ferty  v.  Mllllgan.  30  Atl.  1030,  1031,  165  Pa. 
534;  Batley  y.  Foerderer,  29  Atl.  868,  870, 
162  Pa.  460;  Stambaugh  y.  Smith,  23  Ohio  St 
584,  591;  Barlow  y.  McKlnley,  24  Iowa,  69, 
70;  Harrison  y.  Des  Moines  &  Ft  D.  Ry.  C3o., 
58  N.  W.  1081,  1082,  91  Iowa,  114;  Stokes  y. 
Maxson,  84  N.  W.  949,  950,  113  Iowa,  122,  86 
Am.  St  Rep.  367;  Chapman  y.  Kimball,  7 
Neb.  399,  403;  Post  y.  Campan,  3  N.  W.  272, 
274,  42  Mich.  90;  Fritz  y.  Pusey,  18  N.  W.  94, 
95,  31  Minn.  368;  Mackey  y.  Harmon,  24  N. 
W.  702,  704,  34  Minn.  168;  Clark  y.  Fisher, 
38  Pac.  493,  495,  54  Kan.  403;  Farrlngton  y, 
Tonrtelott  (U.  S.)  39  Fed.  738,  740;  In  re  Qeiv 
ry  (U.  S.)  112  Fed.  958,  959;  Campbell  y. 
Hamilton  Mut  Ins.  Co.,  51  Me.  69,  72. 

An  incumbrance  is  whatever  is  a  lien  on 
an  estate.  Campbell  y.  Hamilton  Mut  Ins. 
Co.,  51  Me.  69,  72. 

An  Incumbrance  Is  a  weight  on  the  land 
which  must  lessen  the  value  of  it  Prescott 
V.  Trueman,  4  Mass.  627,  629,  3  Am.  Dec. 
249  (quoted  in  Harrison  v.  Des  Moines  & 
Ft  D.  Ry.  Co.,  58  N.  W.  1081,  1082,  91  Iowa, 
114);   Mitchell  y.  Warner,  5  Conn.  497,  527. 

In  Forster  v.  Scott,  32  N.  B.  976,  136 
N.  Y.  577,  18  L.  R.  A.  543,  the  same  defini- 
tion as  in  Prescott  v.  Trueman,  4  Mass.  630, 
is  given,  in  substance;  and  it  is  also  added 
that  any  right  existing  in  another  to  use  the 
land,  or  whereby  the  use  by  the  owner  is 
restricted,  is  an  "incumbrance,"  within  the 
legal  meaning  of  the  term.  Koezly  v.  Koez- 
ly, 65  N.  Y.  Supp.  613,  615,  81  Misc.  Rep. 
397. 

An  incumbrance  is  defined  to  be  "a  bur^ 
den  on  land,  depreciative  of  its  value,  such 
AS  a  lien,  easement  or  servitude,  which, 
though  adverse  to  the  interest  of  the  land- 
owner, does  not  conflict  with  his  conveyance 
of  the  land  In  fee."  Harrison  v.  Des  Moines 
fe  Ft  D.  R.  Co.,  68  N.  W.  1080.  1082,  91 
£owa,  100;  Batley  v.  Foerderer,  29  Atl. 
WS,  870,  162  Pa.  460;  In  re  Gerry  (U.  S.) 
112  Fed.  958,  959. 

Every  burden  on  the  estate  or  clog  on 
the  title,  such  as  a  term  for  years  or  grant 
by  copy  of  court  roll,  is  an  Incumbrance. 
Seitzinger  y.  Weaver  (Pa.)  1  Rawle,  877, 
382. 

Anything  Is  an  Incumbrance  which  con- 
stitutes a  burden  on  the  title^  as  a  right  of 


way.    Clark  t.   Swift,  44  Mass.  (B  Mete.) 
390,  393. 

An  "incumbrance,"  as  defined  by  Webster, 
is  a  burden  or  charge  on  property;  a  claim 
or  Hen  on  an  estate  which  may  diminish  Ita 
value.  Incumbrances  are  of  two  classes:  (1) 
Such  as  affect  the  title  to  the  property;  and 
(2)  such  only  as  affect  the  property's  physical 
condition.  A  mortgage  or  other  lien  is  a 
fair  Illustration  of  the  former,  while  a  public 
road  or  right  of  way  is  an  illustration  of  the 
latter.  Memmert  v.  McKeen,  4  Atl.  542,  544, 
112  Pa.  315;  Gllham  y.  Real  Estate  Title 
Ins.  &  Trust  Co.,  52  Atl.  85,  86,  208  Pa.  24. 

Incumbrances  on  lands  are  liens  which, 
proprio  vigore,  bind  the  realty;  which  fasten 
upon  and  follow  it  into  the  hands  of  all 
purchasers,  who  take  it  with  notice  of  their 
existence;  and  which  may  be  enforced  by 
a  sale  of  the  property.  They  are  called  "in- 
cumbrances" because  they  rest  as  a  burden 
on  the  title  until  they  are  removed  by  pay- 
ment or  release.  Gordon  y.  McCulloch,  7 
Atl.  457,  458,  66  Md.  245. 

The  word  'Incumbrance,"  as  used  In  a 
contract  to  convey  lands  free  from  all  In- 
cumbrances, means  any  claim  which  char- 
ges, burdens,  obstructs,  or  impairs  the  use  of 
the  land,  or  prevents  its  transfer.  Anony- 
mous (N.  Y.)  2  Abb.  N.  a  66,  62. 

Anderson,  In  his  Law  Dictionary,  de- 
fines "Incumbrance"  to  be  a  burden;  an 
obstruction  or  impediment;  anything  that 
Impairs  the  use  or  transfer  of  property. 
Webster  defines  an  Incumbrance  to  be  a  bur- 
densome and  troublesome  load,  and,  again, 
a  burden  or  charge  on  property;  a  legal 
claim  or  lien  on  an  estate.  WiUsle  v.  Rapid 
Valley  Horse  Ranch  Go.,  68  N.  W.  546, 
548,  7  a  D.  114. 

Where  several  grantors  Join  in  a  deed 
and  in  a  covenant  against  Incumbrances,  the 
covenant  must  be  construed  as  extending  to 
several  as  well  as  joint  incumbrances.  Du- 
vall  V.  Craig,  16  U.  8.  (2  Wheat)  45,  64,  4  U 
Ed.  180. 

A  condition  which  may  work  a  forfei- 
ture of  the  estate  is  an  incumbrance.  Jenks 
v.  Ward,  45  Mass.  (4  Mete.)  404,  418. 

The  term  "incumbrances"  includes  taxes, 
assessments,  and  all  liens  upon  real  property. 
Civ.  Code  Mont  1895,  §  1520;  Oky.  Code 
Idaho  1901,  §  2417;  Rev.  Codes  N.  D.  1889, 
I  3549;    Civ.  Code  CaL  1903,  i  llli. 


See  "Claim.'* 

Ooayeyanoe  dlstlnsiilsl&ed* 

Code  1857,  p.  836^  art  23,  providing 
that  no  conveyance  or  Incumbrance  for  the 
separate  debts  of  the  husband  shall  be  bind- 
ing on  the  wife  beyond  the  amount  of  her 
income^  means  that  the  wife  shall  not  make 
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her  property  security  for  her  husband*!  debts 
by  any  form  of  instrament  by  which,  tinder 
the  law,  a  Uen  or  hypothecation  can  be  cre- 
ated. The  words  ''conveyance  or  incum- 
brance,*' as  so  used,  are  not  nsed  to  convey 
the  same  Idea.  "Conveyance**  Is  a  goieral 
word,  comprehending  the  several  modes  of 
passing  title  to  real  estate.  Strictly  speak- 
ing, the  words  Include  mortgages  and  deeds 
of  trust,  and  also  the  ordinary  deed  of  bar- 
gain and  sale.  Klein  v.  McNamara,  54  Miss. 
90,  105. 

Extent  of  diminittloii* 

The  existence  of  an  Incumbrance  does 
not  depend  upon  the  extent  or  amount  of 
the  diminution  of  value.  If  the  right  or  in- 
terest of  the  third  person  Is  such  that  the 
owner  of  the  servient  estate  has  not  so  com- 
plete and  absolute  an  ownership  In  his  land 
or  property  as  he  would  have  if  the  right 
spoken  of  did  not  exist,  his  land  Is,  in  law» 
diminished  in  value  and  Incumbered.  Mack- 
ey  V.  Harmon,  24  N.  W.  702,  704,  84  Minn. 
168. 

The  diminution  of  value  which  Is  made 
the  test  of  an  incumbrance  is  not  however, 
limited  to  cases  where  the  thing  granted  Is, 
by  reason  of  some  outstanding  right  or  In- 
terest in  a  third  person,  of  less  pecuniary 
worth,  but  also  extends  to  cases  where  the 
grantee*  by  reason  of  such  outstanding  In- 
terest, does  not  acquire  complete  dominion, 
which  the  grant  apparently  gives.  There- 
fore an  action  may  be  maintained  for  a 
breach  of  the  covenant  against  incumbrances 
by  a  grantee,  where  there  was  an  outstand- 
ing term,  though  the  land  may  not  have 
been  diminished  in  value  thereby.  Evidence 
as  to  such  a  term  might  be  admissible  on 
the  question  whether  his  damages  should  be 
substantial  or  only  nominal,  but  would  be 
entirely  inadmissible  to  defeat  recovery.  De- 
mars  V.  Koehler,  41  Atl.  720,  721,  82  N.  J. 
Law,  203,  72  Am.  8t  Rep.  642. 

Xnowledse  of  Inounlmuioe* 

Where  a  deed  conveyed  an  undivided 
part  of  a  pew  in  a  meeting  house  free  from 
all  incumbrances^  the  covenant  was  not  bro- 
ken because  the  pew  was  liable  for  a  por- 
tion of  the  expense  which  had  been  Incurred 
in  building  the  meeting  house,  since  the  facts 
must  have  been  known  to  both  parties. 
Spring  V.  Tongue,  9  Mass.  28,  6  Am.  Dec 
21. 

Where  the  incumbrance  affects  the  phys- 
ical condition  of  the  premises— e.  g.,  an  open« 
notorious  easement— the  purchaser  must  be 
presumed  to  have  seen  it,  and  to  have  fixed 
his  price  for  the  land  with  reference  to  the 
actual  condition  of  the  land,  and  such  in- 
cumbrance is  not  a  breach  of  the  covenant 
Memmert  v.  McKeen,  4  Atl.  542,  544,  112  Pa. 
315.    See,  also^   Kuta  v.  McGuneb  22  Wis. 


Knowledge  by  the  grantee  of  the  exist- 
ence of  the  easement  at  the  time  of  the 
conveyance  does  not  affect  his  right  of  action. 
Hnyck  v.  Andrews,  20  N.  B.  581,  582,  U3 
N.  T.  81,  10  Am.  St  Bep.  432. 

Absolitto  ooaveyanoo* 

Within  Gomp.  Laws  1879,  art  27,  c. 
80,  providing  that  the  lien  of  a  mechanic  or 
materialman  has  preference  to  all  other  liens 
and  incumbrances,  an  absolute  conveyance  is 
an  incumbrance,  in  the  fullest  sense  of  that 
term.  Warden  v.  Sablns,  12  Pac.  520,  522, 
36  Kan.  165. 

Attaol&ment  llem. 

An  attachment  levied  upon  lands  Is  an 
Incumbrance.  Kelsey  v.  Bemer,  43  Oonn.  129 
21  Am.  Bep.  638. 

A  lien  or  charge  upon  land  which  binds 
it  for  the  payment  of  a  debt  Is  an  incum- 
brance. The  incumbrance  may  be  created 
by  contract  or  it  may  be  acquired  in  pursu- 
ance of  some  statute.  The  lien  of  an  attach- 
ing creditor  is  an  incumbrance,  equally  with 
a  mortgage.  Spangler  v.  Sanborn,  43  Pac. 
905,  907,  7  Colo.  App.  102. 

The  lien  of  an  attachment  is  an  incum- 
brance, within  the  meaning  of  1  Mills'  Ann. 
St  S  446,  providing  that  a  recorded  deed 
or  agreement  as  to  real  estate  shall  take 
effect  as  to  bona  fide  purchasers  and  incum- 
brancers not  having  notice  thereof,  and  shall 
take  precedence  of  an  unrecorded  title  or  in- 
terest of  which  the  attaching  creditor  had 
no  notice  before  attachment.  Teller  v.  Hill 
(Oolo.)  72  Pac.  811,  813  (citing  Perkins  v. 
Adams,  63  Pac.  792,  16  Colo.  App.  96). 

Bond  to  ooBvoj* 

A  bond  for  the. conveyance  of  land  upon 
the  payment  of  a  sum  of  money  at  a  specified 
time  is  not  an  incumbrance  on  premises  In- 
sured, if  the  time  has  expired,  and  the  money 
has  not  been  paid,  even  if  the  obligor  has 
verbally  waived  the  time;  Newhall  v.  Onion 
Mnt  mie  Ins.  Co.,  52  Me.  180,  181. 

BuUdiiis  vostrietloBS* 

Where  the' owners  of  adjoining  lots  cove- 
nant that  all  buildings  erected  on  them  shall 
be  set  back  a  specified  distance  from  the 
line  of  the  street  such  a  covenant  constitutes 
an  incumbrance  upon  the  lot  to  which  it 
applies,  and,  if  the  covenantor  subsequently 
conveys  by  a  deed  containing  the  usual 
covenant  against  incumbrances,  a  breach  of 
the  latter  covenant  arises  the  instant  the 
deed  is  executed.  Boberts  v.  Levy  (N.  Y.) 
3  Abb.  Prac.  (N.  S.)  311,  316. 

Where  a  deed  of  lands  contained  condi- 
tions that  the  grantee  should  not  build,  ex- 
cept under  certain  restrictions,  there  was  a 
valid  condition  subsequent  a  breach  of  which 
divested  the  estate^  and   such  restrictions 
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were  incambrances.    Anonymoiui  (N.  Y.)  2 
Abb.  N.  a  66^  62. 

Ab  a  general  role,  party-wall  contracts 
and  real  estate  improvements,  either  required 
or  forbidden,  are  incumbrances.  Thus  a  ti- 
tle conditioned  that  no  mill,  factory,  brewery, 
or  distillery  shall  be  erected  on  the  premises, 
is  not  a  title  free  of  all  incumbrances.  Bat- 
ley  T.  Foerderer,  29  AtL  S6&-81(K  102  Pa. 
460. 

Oloitd  oa  title. 

In  a  popular  sense,  the  word  "incum- 
brance" might  include  an  illegal  claim  set 
up  to  land  under  such  a  state  of  facts  as 
would  apparently  give  title  when  in  fact  no 
title  existed.  Thus  used,  it  would  be  equiva- 
lent to  the  words  "cloud  upon  title."  In  a 
legal  sense,  the  word  "incumbrance"  means 
an  estate,  interest,  or  right  in  lands,  dimin- 
ishing their  value  to  the  general  owner;  a 
paramount  right  in,  or  weight  upon,  land, 
which  may  lessen  its  value;  and  hence  a  suit 
for  the  recovery  of  land  is  not  a  suit  to  re- 
move incumbrances  upon  the  title  to  land. 
Thomson  t.  Locke,  1  S.  W.  112,  114,  66  Tex. 
383. 

Dower* 

A  dower  Interest  In  land  Is  not  an  in- 
cumbrance, but  an  interest  in  the  land  itself. 
Johnson  v.  Elmen,  59  S.  W.  253,  255,  94  Tex. 
168,  62  L.  R.  A.  162,  86  Am.  St  Rep.  845. 

In  some  cases  the  inchoate  right  of  dow- 
er is  spoken  of  as  incumbrance,  but  as  thus 
used  the  term  "incumbrance"  Is  not  used 
in  the  sense  of  a  lien,  but  rather  in  the  sense 
of  an  outstanding  paramount  title,  which  op- 
erates as  a  breach  of  the  covenant  of  seisin. 
Shell  V.  Duncan,  10  S.  E.  330,  335,  31  S.  0. 
647,  5  L.  R.  A.  821. 

A  right  of  dower,  whether  assigned  or 
onassigned.  Is  an  incumbrance.  Runnells  v. 
Webber,  59  Me.  488,  490. 

"Incumbrance,"  as  used  in  insurance  ap- 
plications, applies  to  and  includes  an  unas- 
slgned  dower  interest  of  another  than  the 
applicant  Ohio  Farmers'  Ins.  Co.  t.  Brit- 
ton,  81  Ohio  St  488,  490. 

An  inchoate  or  contingent  right  of  dower 
constitutes  an  incumbrance,  within  the  mean- 
ing of  a  covenant  against  incumbrances. 
Durrett  v.  Piper,  58  Mo.  551,  554;  Fuller  v. 
Wright,  35  Mass.  (18  Pick.)  403,  405;  Jones 
V.  Gardner  (N.  Y.)  10  Johns.  266,  269. 

An  agreement  to  sell  certain  lands,  and 
furnish  a  "fee-simple  title,  free  from  in- 
cumbrances," is  violated  by  the  grantor's 
wife  refusing  to  sign  the  deed,  thereby  pre- 
venting him  from  being  able  to  fulfill  such 
contract  Drake  v.  Baker,  34  N.  J.  Law  (5 
Vroom)  358,  359. 

"lacumbrances,"  as  used  in  a  covenant 
to  make  a  deed  dear  of  all  incumbrances, 


means  a  settled,  fixed  incumbrance.  A  pos- 
sibility of  dower  is  not  an  incumbrance  with- 
in the  meaning  of  such  a  covenant  Powell 
T.  Monson  (U.  S.)  19  Fed.  Cas.  1218,  1221; 
Bostwick  T.  Williams,  36  UL  65,  70^  86  Am. 
Dec  886. 

Easement. 

It  cannot  be  denied  that  an  easement  ts 
a  restriction  and  Incumbrance,  within  the 
possible  meaning  of  the  words  as  used  in 
St  1889,  c.  442,  §  1,  providing  that  when  the 
title  to  land  appears  of  record  to  be  affected 
by  a  restriction,  etc.,  a  petition  may  be  filed 
to  determine  the  validity  or  nature  and  ex- 
tent of  such  Incumbrance;  and  this  is  so 
whether  the  easement  is  created  by  covenant 
or  by  grant  Crocker  v.  Getting,  53  N.  B. 
158,  160,  173  Mass.  6a 

If  land  which  is  subject  to  an  easement 
is  devised  "subject  to  all  incumbrances 
thereon,"  the  fact  that  the  testator  had  been 
in  the  habit  of  using  the  land  in  connection 
with  his  adjoining  land  does  not  make  such 
mode  of  use  an  incumbrance;  nor  Is  such 
construction  aided  by  the  fact  that  the  tes- 
tator devised  his  remaining  land  to  two  per- 
sons in  severalty,  and  Imposed  an  easement 
on  each  part  for  the  benefit  of  the  other. 
Sullivan  V.  Ryan,  130  Mass.  116,  11& 

A  right  to  an  easement  of  any  kind  is  an 
incumbrance.  Accordingly  the  right  of  a 
third  party  to  the  use  of  the  water  of  a 
brook  running  through  certain  land  granted 
by  a  deed,  being  an  easement  was  an  in- 
cumbrance, and,  had  the  deed  contained  a 
covenant  against  incumbrances,  would  have 
been  a  breach  thereof.  Mitchell  t.  Warner, 
5  Conn.  497,  527. 

The  grant  by  a  wife  of  a  right  to  use 
the  front  stairway  of  a  building  so  long  as 
the  party  wants  it  is  not  an  incumbrance, 
within  the  provision  of  section  2974  of  the 
Code,  providing  that  no  conveyance  or  in- 
cumbrance of  the  homestead  is  valid  unless 
the  husband  and  wife  Join  In  the  execution 
of  some  Joint  instrument  Stokes  v.  Max- 
son,  84  N.  W.  949,  950,  113  Iowa,  122,  86 
Am.  St  Bep.  367. 

An  easement  is  an  incumbrance,  within 
the  meaning  of  the  covenant  against  incum- 
brances. Kuhnen  v.  Parker,  38  Atl.  641, 
642,  56  N.  J.  Eq.  286  (citing  Rawle,  Cov.  [1st 
Ed.]  p.  115);  Mackey  V.  Harmon,  24  N.  W. 
702,  703,  84  Minn.  168. 

A  covenant  against  Incumbrances  Is 
broken  by  the  existence  of  an  easement  over 
a  portion  of  the  land  for  the  purpose  of 
maintaining  a  dam.  Huyck  v.  Andrews,  20 
N.  E.  581,  582,  113  N.  Y.  81,  8  L.  B.  A  789, 
10  Am.  St  Rep.  432. 

An  easement  of  light  is  an  incumbrance. 
Denman  v.  Ments»  62  AtL  U17,  1119,  63  N. 
J.  Eq.  613. 
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An  Incumbrance  l8  said  to  Import  every 
right  to  or  interest  in  the  land,  which  may 
subsist  in  another,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
power  to  pass  the  fee  by  a  conveyance.  Any 
riffht  existing  in  another  to  use  the  land,  or 
whereby  the  use  by  the  owner  Is  restricted. 
Is  an  incumbrance,  within  the  legal  meaning 
of  the  term.  Thus  the  filing  of  a  map,  by 
the  department  of  parks,  of  a  proposed  street, 
under  section  677,  of  the  consolidation  act, 
providing  that  on  the  final  opening  and  con- 
demnation of  a  street,  a  map  of  which  has 
been  filed  by  the  department,  no  compensa-, 
tlon  shall  be  allowed  for  any  building  erected 
thereon  after  the  filing  of  the  map,  would 
constitute  an  incumbrance  on  the  land 
through  which  the  street  would  run  if  open. 
If  such  act  were  valid.  Forster  v.  Scott,  32 
N.  B.  976,  977,  136  N.  Y.  677,  18  L.  B.  A.  648. 

The  term  "incumbrance,"  within  the 
meaning  of  a  covenant  by  a  vendor  of  city 
property  that  it  was  clear  of  all  incumbran* 
ces,  was  construed  to  include  the  right  of  a 
city  to  open  the  street  without  paying  any 
damages  for  buildings  erected  in  the  bed 
thereof  after  the  street  was  laid  out  and 
platted  on  the  city  plan.  Evans  v*  Taylor, 
35  Atl.  635,  177  Pa.  286. 

Exemption. 

An  Incumbrance  Is  a  legal  claim  In  favor 
of  one  person  on  the  estate  of  another.  An 
exemption  of  property  from  execution  sale 
is  a  favor  to  the  owner  of  the  property,  and 
to  no  other  person,  although  designed  for  the 
benefit  of  his  family  as  well  as  for  himself. 
One  cannot  have  an  incxmibrance  upon  land 
to  which  he  has  a  complete  title,  including 
the  possession,  as  the  latter  comprehends 
and  merges  the  former.  So  a  representation 
by  the  owner  of  property,  for  the  purpose  of 
obtaining  credit,  that  his  house  and  lot  were 
unincumbered,  when  at  the  same  time  he 
knew  it  was  exempt  from  sale  on  execution, 
was  not  a  false  or  fraudulent  representation. 
The  exemption  constituted  an  impeachment 
or  bar  to  the  right  of  the  creditor  to  resort 
to  the  land  to  obtain  satisfaction  of  his  judg- 
ment, but  in  no  sense  of  the  term  was  an 
incumbrance  on  the  land.  Bobinson  v.  Wil- 
ey, 15  N.  Y.  489,  492. 

Gas  and  water  rent* 

The  covenants  implied  by  the  words 
''grant,  bargain,  and  sell,"  in  a  fee-simple 
deed,  have  been  defined  by  the  Legislature 
to  be  that  the  grantor  was  seised  of  an  In- 
divisible estate  in  fee  simple,  free  from  in- 
cumbrances done  or  suffered  from  him,  an^ 
for  quiet  enjoyment  Where  a  grantor  or 
his  tenant  defaulted  in  the  payment  of  gas 
bills,  by  reason  of  which  the  gas  was  cut  off 
from  the  building,  such  act  created  a  direct 
incumbrance   on   the  property,  within  the 


meaning  of  such  implied  covenant,  and  was 
a  breach  thereot  In  re  Wood's  Estate  (Pa.) 
41  Leg.  Int  225. 

All  claims- of  water  rents  are  incumbran- 
ces, within  the  meaning  of  an  order  of  sale 
of  real  estate  of  a  bankrupt  under  and  sub- 
ject to  incumbrances.  In  re  Gerry  (U.  S.) 
112  Fed.  958,  959. 

The  necessity  of  paying  for  water  pipes 
laid  in  a  street  in  front  of  property,  only  in 
case  of  use  of  the  water  fiowlng  through  it, 
is  not  in  any  legal  sense  a  lien  against  the 
land,  nor  is  it  an  incumbrance  which  affects 
the  physical  condition  of  the  property,  so 
that  a  vendor  agreeing  to  pay  all  incum- 
brances against  the  property  Is  not  compelled 
to  pay  such  sum.  Gllham  v.  Beal  Estate  Ti- 
tle Ins.  &  Trust  Co.,  52  AtL  85,  86,  203  Pa.  24. 

Hlsbway* 

The  term  "incumbrances,"  as  used  in  a 
deed  containing  a  covenant  against  incum- 
brances, should  be  construed  to  Include  a 
highway,  for  the  right  of  the  public  to  an 
easement  for  land  Is  utterly  inconsistent  with 
that  exclusive  dominion  which  the  tenant  tn 
fee  exercises  in  ordinary  circumstances.  It 
is  true  that  the  advantages  derived  from  a 
highway  may  be  more  than  equivalent  to  the 
loss  sustained  thereby,  yet,  so  long  as  the 
others  have  a  right  which  the  owner  of  the 
soil  can  neither  prohibit  nor  control,  it  seems 
clear  that  there  is  a  subsisting  legal  incum- 
brance. Hubbard  v.  Norton,  10  Oonn.  422, 
431. 

A  public  road  upon  lots  of  ground  which 
the  owner  had  covenanted  to  sell  and  con- 
vey is  not  such  an  incumbrance  as  will  con- 
stitute breach  of  an  agreement  to  convey 
clear  of  incumbrances.  Patterson  v.  Ar- 
thurs (Pa.)  9  Watts,  152,  153. 

A  public  town  way  over  land  conveyed 
is  an  incumbrance,  within  the  meaning  of  a 
covenant  that  the  premises  are  free  of  all 
Incumbrances.  Kellogg  v.  IngersoU,  2  Mass. 
97,  101. 

Judgment* 

Judgment  duly  rendered  and  docketed 
must  be  regarded  as  incumbrances,  as  used 
in  popular  speech.  Wlllsie  v.  Bapid  Valley 
Horse  Banch  Co.,  63  N.  W.  546,  548,  7  S.  D. 
114  (citing  Bedmon  v.  Phoenix  Fire  Ins.  CJo., 
51  Wis.  292,  293,  8  N.  W.  226,  37  Am.  Bep. 
830). 

According  to  the  well-understood  mean- 
ing of  the  word  "incumbrance,"  it  has  al- 
ways been  supposed  to  embrace  judgment 
liens.  Indeed,  no  incumbrance  is  more  com- 
mon than  that  created  by  the  lien  ol  judg- 
ments. Bowman  v.  Franklin  Ins.  Ck).,  40 
Md.  620,  631. 

A  judgment  on  a  penal  bond,  with  con- 
fession of  judgment;  conditioned  xxf^oa  the 
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restoration  of  certain  personal  property 
which  had  been  levied  npon  by  the  sheriff, 
and  npon  which  execution  had  been  stayed, 
constituted  an  "Incumbrance,"  within  the 
meaning  of  a  clause  In  a  fire  Insurance  poli- 
cy providing  that  If  the  property  should  be 
Incumbered  by  a  Judgment,  mortgage,  or  oth- 
erwise, the  policy  should  be  void.  And  this 
Is  true  though  the  property  was  subsequently 
forthcoming  on  the  demand  of  the  sherlfT. 
Seybert's  Adm'rs  t.  Pennsylvania  Mut  Fire 
Ins.  Co.,  103  Pa.  2822,  285,  280. 

Const  1868,  and  homestead  act,  passed 
In  accordance  therewith,  providing  that  the 
courts  should  have  jurisdiction  to  enforce  a 
Judgment  rendered  upon  a  debt  for  money 
loaned  to  remove  an  incumbrance  from  the 
land  claimed  as  a  homestead,  authorized  the 
courts  to  take  Jurisdiction  to  enforce  a  mort- 
gage given  to  secure  payment  of  money  to 
pay  off  a  Judgment  upon  the  land.  Kelly  v* 
Stephens,  89  Qa.  466,  470. 


An  outstanding  lease  Is  an  Incumbrance. 
Clark  V.  Fisher,  88  Pac.  4d3,  495,  54  Kan. 
408;  Fritz  v.  Pusey,  18  N.  W.  94^  95,  81 
Minn.  368. 

In  Its  ordinary  significance,  'Incumber" 
Is  not  expressive  of  the  act  of  creating  a  ten- 
ancy for  years  In  lands.  It  Is  appropriate 
to  putting  the  property  In  pledge  for  the  pay- 
ment of  money.  Sullivan  v.  Barry,  46  N.  J. 
Law  (17  Vroom)  1,  5. 

The  word  "Incumbrances,'*  as  used  in 
the  charter  of  a  fire  Insurance  company,  pro- 
viding that  no  Insurance  shall  be  valid  un- 
less the  Insured  has  a  good,  unincumbered 
title  to  the  Insured  property,  or  unless  his 
true  title  and  the  Incumbrances  are  fully  dis- 
closed and  specified  In  the  policy,  construed 
to  mean  liens  on  the  property  and  not  to  In- 
clude ordinary  leases  thereof.  Lockwood  v. 
Middlesex  Mut  Assur.  Co.,  47  Conn.  553, 
560. 

Under  Bums'  Rev.  St  1894,  {  6961,  pro- 
viding that  a  married  woman  cannot  Incum- 
ber or  convey  her  lands,  except  by  deed  In 
which  her  husband  shall  Join,  a  lease  of 
lands  by  a  married  woman  for  the  purpose  of 
giving  the  lessee  the  right  to  prospect  and 
operate  for  gas  and  oil  was  not  an  incum- 
brance or  conveyance.  Heal  v.  Niagara  OH 
Co.,  50  N.  B.  482,  150  Ind.  488. 

MeoliBnie's  lien. 

The  term  '*lncumbrance,'*  as  used  in  an 
application  for  fire  Insurance,  relating  to  the 
Incumbrance  on  the  property,  should  be  con- 
strued to  Include  a  subsisting  Hen  of  a  me- 
chanic or  materialman  for  which  a  petition 
had  been  filed.  Webster  defines  an  "Incum- 
brance" to  be  a  burdensome  and  troublesome 
load,  and.  again,  a  burden  or  charge  on  prop- 
erty;   a  legal  claim  or  Uen  on  an  estate. 


Such  is  Its  popular  Blgnlflcati<m,  and  It  I0 
not  limited  to  mortgages  only.  Judgments 
duly  rendered  and  docketed  must  be  regarded 
as  Incumbrances,  as  used  in  popular  speech, 
and  the  same  Is  true  with  respect  to  a  me- 
chanic's Hen.  Redmon  v.  Phcenlx  Fire  Ins. 
Co.,  8  N.  W.  226,  229,  51  Wis.  293,  87  Am. 
Bep.  830. 

Mineral  or  Umber  privUese* 

A  deed  conveying  all  the  Iron  ore  and 
coal  on  certain  lands,  with  the  right  of  way 
and  other  prlvUeges  for  their  removal.  Is  an 
Incumbrance,  within  the  meaning  of  the  cove- 
nant against  Incumbrances.  Stambaugh  ▼• 
Smith,  23  Ohio  St  584,  591. 

A  reservation  In  a  deed  reserving  to  the 
grantor  the  right  to  prospect  for  coal  and 
other  mineral  within  and  underlying  the  land 
granted,  and  to  mine  and  remove  the  same 
If  found,  and  reserving  right  of  way  for  such 
purpose.  Is  an  Incumbrance  on  the  land. 
Adams  v.  Reed,  40  Pac  720,  722,  11  Utah, 
480. 

A  right  to  take  of  timber  Is  an  incum- 
brance. Cathcart  v.  Bowman,  6  Pa.  (5  Barr) 
317,  319. 

IffortsAse* 

The  word  "incumbrances,"  when  appUed 
to  Incumbrances  on  real  estate,  includes  mort- 
gages, and  the  word  wUl  be  so  construed 
when  used  In  a  will  without  any  language 
explanatory  of  Its  meaning.  Koezly  v.  Koez- 
ly,  65  N.  Y.  Supp.  613,  615,  31  Misc.  Bep.  397. 

An  insurance  policy  clause  providing 
that  if  an  Incumbrance  should  fall  or  be  ex- 
ecuted npon  the  property  insured,  sufficient 
to  reduce  the  real  interest  of  the  insured  to 
a  sum  only  equal  to  or  below  the  amount 
Insured,  without  the  consent  of  the  company, 
the  policy  should  be  void,  does  not  include 
a  mortgage  on  the  property  before  the  con- 
ditions are  broken  and  before  foreclosure, 
since  before  such  event  has  happened  it  can* 
not  be  said  that  the  Interest  of  the  Insured 
in  the  property  has  been  reduced.  Allen  t. 
Hudson  Blver  Mut  Ins.  Co.  (N.  Y.)  19  Barb. 
442,446. 

A  mortgage,  though  there  can  be  no  re- 
covery on  it  until  a  year  after  the  last  in- 
stallment becomes  due.  Is  a  present  incum- 
brance on  the  inheritance  from  the  moment 
It  Is  given,  and  comes  within  the  operation 
of  the  statutory  covenant  against  incumbran- 
ces, expressed  by  the  words  "grant,  bargain, 
and  sell."  Funk  v.  Voneida  (Pa.)  11  Serg.  & 
B.  109,  112,  14  Am.  Dec.  617. 

"Incumbering,"  as  used  in  Code,  S  2410, 
prohibiting  a  husband  from  selling  or  in- 
cumbering the  community  property  of  him- 
self and  wife.  Includes  the  mortgaging  of 
such  property.  Hoover  v.  Chambers,  13  Pac. 
547,  548»  3  Wash.  I.  26. 
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If  ortgase  paid  bitt  not  diselutrsed. 

If  a  mortgage  debt  baa  been  paid,  tbe 
undischarged  mortgage  ia  not  an  incum- 
linuice,  and  a  mortgage  unpaid,  bat  which 
the  mortgagee  has  released  by  voluntarily 
destroying  the  note  without  the  knowledge 
of  the  mortgagor,  is  not  an  incumbrance, 
within  the  meaning  of  a  statement  in  an  in- 
surance policy  by  the  insured  that  there  la 
no  incumbrance  on  the  property.  Smith  v. 
Niagara  Fire  Insurance  Ck).,  16  Atl.  853,  855, 
eo  Vt.  682,  1  L.  B.  A«  216,  6  Am.  St  Bep.  144. 

Gen.  St.  tit.  50,  c.  1,  S  4,  provides  that 
a  settlement  may  be  gained  by  an  inhabitant 
of  another  town  In  this  state,  if  he  shall  have 
been  possessed  In  his  own  right,  in  fee,  of 
real  estate  of  the  value  of  $100,  free  from 
any  incumbrance  In  the  town,  to  which  he 
may  have  removed  for  the  term  of  one  year, 
etc.  Held,  that  the  term  "incumbrance" 
should  be  construed  to  exclude  a  satisfied 
mortgage  not  discharged  of  record.  "It  may 
be  a  cloud  upon  the  title,  but  that  is  not  nec- 
essarily an  Incumbrance.  The  statute  does 
not  contemplate  a  perfect  record  title,  and 
an  incumbrance  which  will  operate  to  pre- 
vent the  acquisition  of  a  settlement  must  be 
an  actual  Incumbrance,  as  distinguished  from 
one  on  paper  merely/'  Town  of  Clinton  v. 
Town  of  Westbrook,  88  Ck>nn.  9,  14. 

OwnersUp  hj  lender* 

Where  a  father  loaned  a  slave  to  his  son, 
who  kept  the  slave  for  a  number  of  years, 
the  Interest  of  the  father  in  the  slave,  as  a 
lender,  was  not  within  the  meaning  of  the 
term  ^incumbrance,"  as  used  in  the  first  sec- 
tion of  the  act  of  1828  Uik.  Dig.  207,  S  4). 
Norrls  v.  Bradford,  4  Ala.  208,  206. 

Paramoimt  rlglit. 

The  term  "incumbrance,"  In  a  contract 
to  convey  land  free  from  incumbrances,  in- 
cludes a  paramount  right  to  the  land,  which 
may  wholly  defeat  the  grantee's  title. 
Fletcher  v.  Button  (4  Comst)  4  N.  Y.  306,  400 
(citing  Prescott  v.  Ttueman,  4  Mass.  627,  8 
Am.  Dec.  249). 

Parol  agreement. 

The  term,  within  the  meaning  of  a  cov- 
enant which  covenants  that  premises  are 
ftee  from  all  incumbrances,  would  not  in- 
clude a  parol  agreement  by  a  grantor  that  he 
would  not  claim  damages  for  the  fiowing  of 
his  land,  caused  by  the  erection  of  a  mill- 
dam.  Fitch  V.  Seymour,  60  Mass.  (9  Mete.) 
462,  467. 

Party  wall.  j 

A  party  wall  erected  on  the  line  of  a  per- 1 
son's  land  constitutes  an  Incumbrance,  with- ; 
in     the     covenant     against     incumbrances. 
Mackey  v.  Harmon,  24  N.  W.  702,  704,  34 
Minn.  168;    Giles  v.  Dugro,  8  N.  Y,  Super. 
€t  a  Duer)  831,  885. 


An  Injunction  establishing  a  paramount 
right  of  an  adjoining  owner  to  the  mainte- 
nance of  a  wall,  the  half  of  which  extended 
over  the  grantee's  land,  was  a  breach  of 
grantee's  covenant  or  warranty  to  the  enjoy- 
ment of  the  land  free  from  all  Incumbrances^ 
Ensign  V.  Colt,  52  Atl.  829,  831,  75  Ck>nn.  111. 

Whatever  charges  or  burdens  real  prop- 
erty. In  favor  of  a  person  other  than  the  own- 
er. Is  in  the  nature  of  an  incumbrance.  A 
beam  right  or  easement,  to  which  premises 
are  subject.  In  favor  of  adjoining  premises, 
to  continue  until  the  wall  of  the  servient 
premises  is  destroyed  In  any  manner,  or  torn 
down  for  the  purpose  of  rebuilding,  is  an  In- 
cumbrance. Schaeffler  v.  Miehling,  84  N.  Y. 
j  Supp.  608,  18  Misc.  Bep.  520. 

I  When  a  person  purchases  a  vacant  lot 
which  supports  a  half  of  the  wall  of  the 
building  erected  on  the  adjoining  lot,  and  is. 
by  the  terms  of  a  previous  wall  agreement 
entered  Into  by  bis  grantor,  obliged  to  pay 
a  part  of  the  costs  of  the  wall  in  order  to 
use  it,  such  agreement  and  the  wall  consti- 
tute an  Incumbrance.  Burr  v.  Lamaster,  80 
Neb.  688,  46  N.  W.  1016,  1016,  5  L.  B.  A.  687. 
27  Am.  St  Bep.  428. 

Bight  of  way. 

A  right  of  way  of  a  railroad  over  land 
constitutes  an  Incumbrance.  Farrington  v. 
Tourtlott  (U.  S.)  39  Fed.  738,  740. 

Simple  eootraots. 

Tbe  term  "incumbrance,"  as  used  in  an 
agreement  that  the  grantee  should  take  such 
steps  as  he  might  deem  necessary  to  dis- 
charge all  incumbrances  or  claims  against 
the  lands  granted,  does  not  Include  simple 
contracts  of  the  grantor  to  pay  an  attorney 
for  professional  services,  since  such  contracts 
do  not  bind  the  grantor's  realty,  or  constitute 
liens  on  the  grantor's  property,  which  follow 
it  into  the  hands  of  all  purchasers  who  take 
with  notice  of  the  existence  of  such  con- 
tracts. Gordon  v.  McCulloh.  7  Atl.  457,  66 
Md.  245. 

Speelal  assessments. 

A  contract  to  convey  land  free  from  In- 
cumbrances ordinarily  has  reference  to  In- 
cumbrances or  liens  actually  existing  when 
the  contract  Is  executed,  or  thereafter  cre- 
ated or  suffered  by  the  act  or  default  of  the 
vendor,  while  assessments  for  street  im- 
provements constitute  liens  upon  the  lands 
aside  from  the  time  of  their  confirmation, 
and  are,  in  the  strict  sense.  Incumbrances 
thereon,  yet  they  are  not  Incumbrances  with- 
in the  meaning  of  the  contract,  since  they  do 
not  diminish  the  value  of  the  subject  of  the 
contract  (Jotthelf  v.  Stranahan,  34  N.  B. 
286^  288,  138  N.  Y.  845,  20  L.  B.  A.  455. 

Where  a  city  awarded  contracts  for  grad- 
ing under  an  act  afterwards  held  unconsti- 
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tatlooalt  which  was  yalidated  by  curatlTe 
acta,  and  the  city  authorized  to  collect  the 
expense  thereof,  such  expenses  were  held  to 
constitute  an  Incumbrance,  within  the  cove- 
nant of  the  deed  made  after  the  passage  of 
such  curative  act  Lafferty  t.  Milllgan,  30 
Atl.  1030,  1031,  165  Pa.  534, 

An  incumbrance  is  defined  by  Bouvier  to 
be  a  lien  upon  an  estate.  A  special  assess- 
ment did  not  become  an  Incumbrance  until  it 
was  a  Hen  on  the  premises.  De  Peyster  v. 
Murphy,  89  N.  Y.  Super.  Gt  (7  Jones  &  &) 
255,  264. 

A  covenant  in  a  deed  against  Incunr- 
brances  should  not  be  construed  to  Include 
the  estimated  value  of  the  labor  of  con- 
structing a  ditch,  awarded  to  the  vendor  of 
lands  through  which  it  passes  by  the  commis- 
sioners of  a  county,  where  the  sale  was  made 
after  the  ditch  was  established  and  such  es- 
timate made,  and  before  such  work  was  let 
by  the  commissioners.  Newcomb  t.  Fiedler, 
24  Ohio  St  463,  46a 

Tajces* 

An  unpaid  tax  lawfully  assessed  upon  a 
parcel  of  land  is  a  lien  upon  the  land  from 
the  date  of  the  assessment  and  constitutes 
an  incumbrance,  and  hence  is  a  breach  of  a 
covenant  against  incumbrances.  Maddocks 
V.  Stevens,  36  Atl.  398,  89  Me.  336  (citing 
Cochran  v.  Guild,  lOG  Mass.  29,  8  Am.  Rep. 
296).  See,  also.  In  re  Gerry  (U.  S.)  112  Fed. 
958,  959;  Blossom  v.  Van  Gourt  34  Mo.  890, 
394,  86  Am.  Dec..  114. 

The  covenant  against  incumbrances  is 
in  the  present  tense — "that  said  premises  are 
free  from  Incumbrances."  If  there  are  taxes 
actually  existing  as  a  lien  against  the  land 
at  the  time  of  the  conveyance,  the  covenant 
is  broken  at  that  time,  and  a  cause  of  action 
at  once  accrues  In  favor  of  the  covenantee 
for  his  damages.  Chapman  v.  Kimball,  7 
Neb.  399,  403. 

Although  an  unpaid  tax  is  doubtless  an 
incumbrance  upon  the  land  upon  which  it  Is 
laid,  yet  it  is  not  such  an  incumbrance  as 
was  in  the  contemplation  of  the  testator  in 
a  will  requiring  Investments  to  be  made  in 
mortgages  upon  unincumbered  real  estate. 
There  is  comparatively  but  a  short  time  in 
the  coiu*se  of  a  year  when  a  tax  upon  real 
estate  is  not  levied  or  impending  over  it  and 
to  call  a  tax  an  incumbrance,  within  the 
meaning  of  this  provision,  would  give  it  an 
unreasonable  and  impracticable  construction. 
Crabb  v.  Young,  92  N.  Y.  56,  69. 

Tax  deed. 

The  statute  for  a  more  equitable  ap- 
praisement of  real  property  under  Judicial 
sales  provides  that  for  the  purpose  of  ap- 
praisement, the  officer  and  the  freeholders 
therein  named  shall  deduct  from  the  real 
value  of  the  lands  and  tenements  levied  on 


the  amount  of  all  liens  and  incumbrances  far 
taxes  or  otherwise  prior  to  the  lien  of  the 
judgment  under  which  the  execution  is  lev- 
led,  and  the  sum  thereafter  remaining  shall 
be  the  real  value  of  the  interest  therein  of 
the  persons  against  whom-  the  execution  is 
levied.  An  Incumbrance  is  defined  to  be 
any  right  to  or  Interest  in  the  land  which 
may  subsist  in  third  persons,  to  the  diminu- 
tion in  value  of  the  estate  of  the  tenant  but 
consistent  with  the  passing  of  the  fee.  A 
lien  is  defined  to  be  "a  hold  or  claim  which 
one  person  has  upon  the  property  of  an^ 
other  as  a  security  for  some  debt  or  charge." 
Tax  deeds  are  not  liens  or  incumbrances, 
within  the  meaning  of  the  statute.  A  party 
claiming  title  under  a  tax  deed  holds  ad- 
versely, and  for  the  time  being,  at  least  must 
rely  upon  his  title.  The  statute  provides 
that  in  cases  where  there  has  been  a  valid 
assessment  if  the  tax  title  fails,  the  holder 
may  have  a  lien  upon  the  real  estate;  but 
this  is  a  mere  possibility,  and  cannot  be  con- 
sidered by  the  appraisers,  as  the  validity  of 
a  tax  deed  must  be  determined  by  the  court 
and  not  by  appraisenk  Sessions  t.  Irwin,  8 
Neb.  6,  8»  9. 

Am  Tolimtary  InovmbraiLoes. 

The  word  'Incumbrance,"  as  used  in  the 
condition  of  a  deed  that  the  grantee  shall 
not  Incumber  the  same,  has  no  reference  to 
such  liens  as  may  be  created  by  law,  bat 
has  reference  only  to  such  incumbrances  as 
the  grantee  should  voluntarily  place  on  the 
land.  Should  a  grantee  confess  judgment 
or  suffer  a  sale  of  the  land  on  a  lien  for  the 
purpose  of  evading  the  condition,  a  nllffer- 
ent  question  would  be  presented;  but  as  the 
grantor  did  not  make  it  a  part  of  the  condi- 
tion that  the  land  should  not  pass  by  opera- 
tion of  law,  which  might  have  been  plainly 
expressed,  we  cannot  say  that  the  grantor 
intended  anything  more  by  the  use  of  the 
word  "Incumber"  than  some  voluntary  act 
on  the  part  of  the  grantee.  Fonts  v.  Milll- 
kan,  65  N.  B.  1050,  1051,  30  Ind.  App.  298. 

A  warranty  in  a  policy  of  fire  insurance 
by  the  applicant  against  "Incumbrances  of 
all  kinds"  means  only  Incumbrances  created 
by  the  act  or  with  the  consent  of  the  assured, 
and  not  those  created  by  the  law;  and  there- 
fore the  policy  was  not  avoided  by  omission 
to  disclose  the  fact  that  delinquent  taxes  on 
the  premises  for  previous  years  were  due 
and  unpaid,  though  taxes  are  a  lien  on  the 
real  estate  taxed.  Hosford  v.  Hartford  Pire 
Ins.  Co.,  8  Sup.  Gt  1202,  127  U.  &  404,  32 
L.  Ed.  198. 

The  word  "incumbered,"  as  contained  in 
a  policy  of  insurance,  to  the  effect  that 
should  the  property  be  sold  or  incumbered, 
written  notice  should  be  given  to  the  com- 
pany, and  its  assent  Indorsed  thereon,  or  the 
insurance  on  such  property  should  immedi- 
ately terminate,  relates  to  voluntary  incum- 
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Ijrances  alone,  and  the  policy  was  not  for- 
feited by  the  recovery  of  a  judgment  in  in- 
Tltam.  Phenix  Ins.  Co.  of  Brooklyn  t. 
Smith,  61  Pac.  601,  002,  9  Kan.  App.  828. 

Ji^dgment  liens  and  other  claims  en- 
forceable without  the  consent  of  the  insurer 
are  not  'Incumbrances  without  the  consent 
of  the  company/'  avoiding  a  policy  provid- 
ing that  it  shall  be  inoperative  if  the  prop- 
erty is  Incumbered  without  consent  of  the 
insurer.  Georgia  Home  Ina.  Oo.  T.  8child, 
19  South.  94,  73  Miss.  12a 

UrCXTMBBAlfOEB. 

As  owner,  see  "Owner.** 

One  who  has  an  incumbrance  or  legal 
claim  on  an  estate.  Newhall  v.  Union  Mut 
Fire  Ins.  Co.,  52  Me.  180,  181;  Warden  t. 
Sabins.  12  Pac.  520,  522.  36  Kan.  165. 

The  term  "incumbrancer,"  within  the 
rule  that  a  Junior  incumbrancer  may  redeem 
from  a  mortgage  foreclosure  sale,  does  not 
include  a  general  creditor,  even  though  the 
mortgagor  is  dead;  and  Code,  art  16,  S  188, 
provides  that  the  land  of  a  debtor  Is  condi- 
tionally liable  to  be  sold  for  the  payment  of 
his  debta  McNiece  v.  Bliason,  27  AXX.  940, 
941,  78  Md.  168. 

A  lien  or  charge  upon  land,  which  binds 
it  for  the  payment  of  a  debt,  la  an  "incum- 
brance," and  the  holder  of  the  lien  is  an  "in- 
cumbrancer," as  used  In  Sess.  Laws  1895, 
p.  43,  providing  that  the  filing  of  a  notice 
of  assignment  by  an  assignee  for  the  benefit 
of  creditors  shall  be  a  constructive  notice  to 
a  purchaser  or  Incumbrancer  of  the  transfer 
of  the  property  described  in  such  notice.  An 
attaching  creditor  Is  an  incumbrancer.  Span- 
gler  T.  Sanborn,  43  Pac  906,  907,  7  Colo.  App. 
102. 

Rev.  8t  c.  65,  f  24^  providing  that  no 
creditor  shall  be  allowed  to  enforce  the  lien 
created  by  the  statute,  to  the  prejudice  of 
any  other  Incumbrancer,  unless,  etc.,  means 
one  who  has  a  lien  by  mortgage,  judgment, 
or  otherwise,  not  created  by  the  operation 
of  the  statute.  Shaeffer  v.  Weed,  8  UL  (8 
Glim.)  511,  514. 


INCUR. 

The  word  'Mncur"  Is  an  Inappropriate 
one,  in  connection  with  the  word  "obliga- 
tion," if  the  latter  word  is  limited  to  a  case  of 
contract  Men  contract  debts.  They  incur 
liabilities.  In  the  one  case  they  act  affirma- 
tively. In  the  other  the  liability  Is  Incurred 
or  cast  upon  them  by  act  or  operation  of 
law.  Crandall  v.  Bryan  (N*  Y.)  6  Abb.  Prac 
162,169. 

In  8t.  6  &  7  Vict  c.  18,  S  65,  requiring 
parish  officers  to  repay  to  the  town  clerk 


expenses  incurred  in  the  registration  of  par- 
liamentary voters  of  the  borough,  the  expres- 
sion "expenses  incurred"  applies  only  to  the 
moneys  properly  expended  by  the  clerk,  and 
not  to  remuneration  for  his  labor.  Reg.  v. 
Town  of  Kingston  upon  Hull,  75  Bug.  Com. 
Law,  182,  187. 

Under  Act  Feb.  10,  1866,  providing  that 
in  addition  to  personal  property  exempt  from 
execution,  on  liabilities  Incurred  after  June 
1,  1866,  there  shall  be  exempt  certain  other 
additional  property,  where  an  action  had  been 
brought  prior  to  the  date  fixed  by  such  stat- 
ute, and  judgment  was  rendered  for  defend- 
ant, which  was  reversed  on  appeal  and  ren- 
dered for  plaintiff,  the  judgment  determined 
that  the  liability  existed  at  the  time  suit  was 
brought  and  hence  the  liability  of  defendant 
was  incurred  prior  to  the  1st  day  of  June, 
180a  Knight  V.  Whitman,  69  Ky.  (6  Bush) 
51,  53,  99  Am.  Dec.  652. 

In  Agawam  Bank  t.  Strever,  18  N.  Y. 
502,  the  note  sued  on  was  left  with  the  bank 
as  collateral  security  for  all  liabilities  incur- 
red; and  the  court  in  speaking  of  this  writ- 
ing, said:  "It  Is  true  that  upon  a  strict 
grammatical  construction  of  these  terms,  they 
would  be  held  to  embrace  only  liabilities 
which  had  been  already  incurred.  The  word 
Incurred,*  being  in  the  past  tense,  when  used 
without  other  words  to  modify  its  meaning, 
would  in  strictness  relate  exclusively  to  past 
transactions."  It  was  held,  however,  that  It 
was  proper  to  resort  to  evidence  of  attending 
circumstances  to  assist  in  ascertaining  the 
meaning  and  intention  of  the  parties.  Beem- 
er  V.  Packard,  88  N.  Y.  Supp.  1045,  1046^  92 
Hun,  546. 

Am  booome  liable  for* 

"Incur,"  as  used  in  a  sherifTs  Indemnity 
bond.  Indemnifying  him  for  all  costs  and  ex- 
penses which  he  shall  incur  by  reason  of  the 
replevy  of  property  levied  on,  means  to  be- 
come liable  for  or  Bubje(*t  to.  Scott  t.  Tyler 
(N.  Y.)  14  Barb.  202,  205. 

The  word  "Incurred,"  in  an  Instruction 
as  to  liability  for  medical  expenses  paid  out 
or  incurred,  means  become  liable  for.  Such 
an  Instruction  is  not  erroneous.  Flanagan  v. 
Baltimore  &  O.  By.  Co.,  50  N.  W.  60,  61,  83 
Iowa,.  639. 

•  "Incurred"  means  to  become  liable  for, 
so  that  as  used  in  a  guaranty  that  'Ve  hold 
ourselves  responsible  for  any  costs  and  dam- 
ages which  may  be  incurred  by  said  D.,"  it 
means  such  costs  and  damages  as  he  shall  be- 
come liable  for,  and  not  necessarily  that  such 
liability  has  been  paid.  Beekman  v.  Van  Dol- 
sen,  24  N.  Y.  Supp.  414,  418,  70  Hun,  28& 

Am  eaitse  or  livlac  on. 

"The  word  incur*  means  brought  on." 
Deyo  v..  Stewart  (N.  YJ  4  Denlo,  101,  103 
(citing  Webst  Diet). 
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In  Act  Cong.  July  20,  1868,  |  22,  as 
amended  by  Act  1872,  providing  that  a  distill- 
er who  has  suspended  work-in  his  distillery, 
who  shall,  without  giving  notice  in  writing 
stating  the  time  when  he  will  resume  work, 
carry  on  the  business  of  a  distiller  on  said 
premises,  or  shall  have  mash,  wort,  or  beer, 
with  intent  to  distill  the  same,  on  said  prem- 
ises, shall  incur  the  forfeitures  and  be  subject 
to  the  same  punishment  as  provided  for  per- 
sons who  carry  on  the  business  of  a  distiller 
without  having  given  the  bond  required  by 
law,  "Incur"  means  shall  cause  or  bring  on. 
United  States  v.  Distillery  at  Spring  Valley 
(U.  S.)  25  Fed.  Gas.  854,  858. 

Under  the  statute  which  provides  that 
"each  party  to  a  suit  shall  be  liable  for  all 
costs  Incurred  by  him,"  the  plaintiff,  in  an 
action  brought  against  a  minor,  is  liable  for 
costs  taxed  as  compensation  to  the  guardian 
ad  litem  of  such  minor.  The  word  "incur- 
red/* as  here  used,  means  brought  on,  occa- 
sioned, or  caused.  As  the  cause,  v^lthout  ref- 
erence to  whether  there  was  a  defense,  could 
not  legally  have  been  tried  v^lthout  the  ap- 
pointment of  a  guardian  ad  litem,  and  the 
exercise  by  him  of  the  duties  Imposed  by  the 
appointment,  the  acts  of  the  plaintiff  may 
well  be  said  to  have  brought  on,  occasioned, 
or  caused  the  costs  taxed  for  such  guardian's 
compensation.  Ashe  t.  Young,  68  Tex.  123, 
126,  8  S.  W.  454,  455. 

IKGUBRED       FOB       PUBOHASE       OF 
HOMESTEAD. 

The  words  "incurred  for  the  pinrchase  of 
a  homestead,"  used  in  Rev.  St  1874,  c.  497, 
S  4,  providing  that  a  homestead  shall  not  be 
exempt  from  sale  for  a  debt  or  liability  incur- 
red for  the  purchase  thereof,  characterizes 
a  debt  secured  by  the  note  of  the  purchaser 
and  a  trust  deed  of  the  homestead,  which  are 
given  In  lieu  of  notes  originally  given  by  the 
purchaser  in  payment  therefor,  which  have 
been  assigned  by  the  vendor  of  the  home- 
stead to  the  person  securing  the  renewal 
notes.    Williams  t.  Jones,  100  Ul.  862,  865. 

INCURABLE. 

An  Incurable  Inflrmity,  sufficient  to  viti- 
ate the  sale  of  a  slave,  means  an  inflrmity 
Incurable  at  the  time  of  the  sale,  and  does 
not  necessarily  require  that  the  infirmity 
should  have  been  incurable  at  its  inception. 
St  Bomes  v.  Pore  (La.)  10  Mart  (O.  S.)  203, 
211. 

IND. 

The  courts  and  Juries  of  this  state  may 
well  know,  from  their  general  Information, 
that  the  abbreviation  "Ind.,"  as  applied  to  a 
place,  means  "Indiana,"  and  a  note  payable 
at  a  certain  place  In  "Ind."  is  payable  at  a 


bank  in  that  state.   Burroughs  t.  Wilson,  59 
Ind.  536,  539. 

INDEBITATUS  ASSUMPSIT. 

See  "Assumpsit" 

''The  action  of  indebitatus  assumpsit  la 
one  founded  on  a  contract,  and  can  never  be 
maintained  unless  a  contract  has  been  ex- 
pressly made  between  the  parties,  or  is  im- 
plied in  law."  Force  v.  Haines^  17  N.  J.  Lai^ 
(2  Har.)  885,  886. 

Indebitatus  assumpsit  is  a  proper  remedy 
to  recover  compensation  for  work  and  labor 
done.  It  is  the  only  remedy,  where  the 
amount  of  compensation  has  not  been  ascer- 
tained by  express  agreement,  for  no  special 
count  in  assumpsit  can  be  framed  on  a  prom- 
ise arising  by  implication  of  law.  Thompson 
y.  French,  18  Tenn.  (10  Yerg.)  452,  454. 

INDEBTED-INDEBTEDNESS. 

See,  also,  "Debt" 

See  "Certificate  of  Indebtedness";  "Evi- 
dence of  Debt";  "Floating  Debt  or  In- 
debtedness"; "Net  Indebtedness." 
Any  Indebtedness,  see  "Any," 
Mutually  Indebted,  see  "Mutually." 
Other  indebtedness,  see  "Other." 

A  party  becomes  indebted  when  he  en- 
ters Into  an  obligation  to  pay.  Scott  v.  City 
of  Davenport,  84  Iowa,  208,  213  (citing  Web- 
ster). 

^eing  Indebted"  is  synonymous  with 
"owing."  Van  Winkle  v.  Ketcham  (N,  Y.) 
8  Caines,  823. 

An  indebtedness  is  the  owing  of  a  sum 
of  money  on  a  contract  or  agreement  Roelof- 
son  V.  Hatch,  8  Mich.  277,  278,  279. 

"  'Indebtedness'  is  defined  by  Anderson, 
in  his  Law  Dictionary,  as  'the  condition  of 
owing  money;  also  the  amount  owed.'  In- 
debtedness— the  state  of  being  in  debt,  with- 
out regard  to  the  ability  or  inability  of  the 
party  to  pay  the  same."  Cheyenne  County 
Com'rs  V.  Bent  County  Comers,  25  Pac  508, 
609,  15  Colo.  820. 

Ordinarily  the  term  "Indebtedness"  im- 
ports a  sum  of  money  arising  upon  a  contract, 
express  or  implied.  In  Its  more  general  sense, 
it  is  defined  to  be  that  which  is  due  from  one 
person  to  another,  whether  money,  goods, 
or  services;  that  which  one  person  is  bound 
to  pay  or  perform  to  another.  In  re  Board  of 
Rapid  Transit  R.  R.  Corners,  49  N.  Y.  Supp. 
60,  69,  23  App.  Div.  472. 

According  to  Worcester,  "indebtedness" 
means  the  state  of  being  indebted.  As  used 
In  Const  art  11,  §  3,  providing  that  the  stock- 
holders of  all  corporations  and  stock  .com- 
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panics  sball  be  liable  for  the  indebtedneM  of 
said  corporations  to  the  amount  of  their  stock 
sabscribed  and  unpaid,  and  no  more,  it  means 
the  sum  of  the  corporate  debts.  Powell  ▼. 
Oregonian  By.  C3o.  (U.  S.)  S6  Fed.  726,  730,  2 
L.  E.  A.  270. 

A  statute  autborizing  the  funding  by  a 
county  of  matured  and  maturing  Indebtedness 
of  every  kind  and  description  includes  indebt- 
edness evidenced  by  county  warrants.  How- 
ard V.  Kiowa  CJounty  (U.  S.)  73  Fed.  406,  407. 

The  term  "indebted,"  in  a  statute  author- 
izing a  writ  of  attachment  "if  any  person  is 
indebted  to  another  in  a  sum  of  $50,"  is  gen- 
eral in  its  meaning  and  in  its  application,  and 
is  certainly  synonymous  with  "owing."  The 
statute,  being  remedial,  embraces  all  cases 
where  upon  any  claim  or  demand  one  per- 
son is  indebted  to  another  in  a  sum  eiceeding 
$50.  Jones  v.  Buzzard,  2  Ark.  (2  Pike)  415, 
447. 

The  term  'Indebted,"  in  Act  1795,  author- 
izing the  issuance  of  a  writ  of  attachment, 
and  directing  that  the  creditor  shall  make 
oath  that  the  debtor  is  bona  fide  indebted, 
«tc.,  is  not  to  be  construed  in  a  technical  or 
strict  sense;  and  an  attachment  may  issue  on 
any  demand  arising  ex  contractu,  where  the 
contract  ascertains  the  amount  of  indebted- 
ness, or  fixes  a  standard  so  certain  as  to  en- 
able the  plaintiff,  by  affidavit,  to  aver  it,  or 
the  Jury,  by  their  verdict,  to  ascertain  and 
and  it  Wilson  v.  Wilson  (Md.)  8  Gill,  192, 
194,  50  Am.  Dec.  685. 

Appropriation  by  legislature. 

Appropriations  by  the  Legislature  in  an- 
ticipation of  the  receipt  of  revenue  from  tax- 
ation are  not  debts,  within  the  meaning  of 
Const  art  13,  S  2,  limiting  the  indebtedness 
which  the  state  may  incur.  In  re  State  War- 
rants. 62  N.  W.  101.  103,  6  S.  D.  518,  55  Am. 
St  Rep.  852  (citing  State  v.  McCauley,  15 
Cal.  429,  430;  State  v.  Medbery,  7  Ohio  St 
522,  529;  State  v.  Parkinson,  5  Nev.  15). 

Bonds  and  mortgages. 

A  bond  is  not  an  Indebtedness  or  lia- 
bility. It  is  only  an  evidence  or  representa- 
tion of  the  indebtedness.  Reynolds  v.  Lyon 
County,  96  N.  W.  1096,  1098,  121  Iowa,  733. 
So  the  Issuance  of  a  bond  to  fund  an  existing 
debt  is  not  to  incur  an  indebtedness  or  lia- 
bility. City  of  Los  Angeles  v.  Teed,  44  Pac 
580,  582,  112  Cal.  319. 

The  bonds  and  mortgages  of  a  corpora- 
tion are  within  the  term  "indebtedness"  as 
used  In  Const  art  16,  §  7,  and  Act  Assem. 
April  18,  1874,  prescribing  restrictions  und 
regulations  under  which  corporations  may  in- 
cur indebtedness.  Rothschlle  v.  Rochester  & 
P.  R.  Co.,  1  Pa.  Co.  Ct  R.  620,  624. 

Contingent  liability. 

A  debt,  in  a  general  sense,  arises  out  of 
an  expressed  or  implied  promise  by  one  p»- 


son  to  another  to  pay  a  sum  of  money.  And, 
Law  Diet  p.  315.  An  indebtedness  cannot 
arise  unless  there  is  either  a  legal,  equitable, 
or  moral  obligation  to  pay  a  sum  of  money  to 
another,  who  occupies  the  relation  of  credit- 
or, and  who  has  a  legal  or  moral  right  to 
call  upon  or  constrain  the  debtor  to  pay. 
Quill  V.  City  of  Indianapolis,  124  Ind.  292,  23 
N.  B.  788,  7  L.  R.  A.  681.  An  absolute  legal 
right  to  coerce  payment  is  not  always  neces- 
sary in  order  to  create  an  Indebtedness.  City 
of  Baltimore  v.  Gill,  31  Md.  375.  It  is,  how- 
ever, essential  that  the  obligation  should  have 
arisen  out  of  a  contract,  the  holder  of  which 
is  entitled  to  receive  from  the  promisor  a 
sum  of  money  which  the  latter  U  under  a 
legal  or  moral  duty  to  pay,  without  regard 
to  future  contingencies.  Wilcoxon  v.  City  of 
Bluffton,  54  N.  B.  110,  115,  153  Ind.  267. 

A  debt  is  a  sum  of  money  due  by  con- 
tract, expressed  or'  implied.  The  sum  of 
money  may  be  payable  at  a  fixed  time  or  up- 
on a  contingency.  When  payable  upon  a  con- 
tingency, it  becomes  a  debt  when  the  contin- 
gency has  happened.  Under  such  definition, 
where  a  city  gives  a  railroad  the  right  to  con- 
struct its  railway  on  condition  that,  in  lieu  of 
a  per  cent  of  its  net  profits,  and  for  a  bonus 
fbr  the  contract,  certain  shares  of  its  stock 
should  be  transferred  to  the  city  as  fully  paid 
up,  a  provision  in  the  contract  that  in  the 
event  that  the  company  should  allow  itself 
to  be  incumbered  with  debt,  the  city  should 
have  a  lien  on  the  company's  franchise  and 
property,  did  not  make  the  interest  of  the 
city  in  its  stock  a  debt,  as  against  the  cor- 
poration. Guaranty  Trust  Co.  v.  Galveston 
City  R.  Co.  (U.  S.)  107  Fed.  811,  817.  46  C.  C. 
A.  305. 

Corporate  stock  subscriptions. 

''The  term  'indebtedness*  is  a  very  gen- 
eral and  comprehensive  one,  and  undoubted- 
ly, under  proper  circumstances,  may  be  held 
to  embrace  unpaid  subscriptions  of  stock,  as 
it  has  been  frequently  held  to  Include  debts 
not  due,  as  well  as  those  that  are  due."  As 
used  in  a  by-law  of  a  bank  declaring  that  no 
transfer  of  stock  shall  be  allowed  or  valid  as 
long  as  the  holder  Is  in  arrears  to  the  bank, 
or  in  any  form  indebted  to  it,  it  means  any 
indebtedness  outside  of  the  stock  subscrip- 
tion. Kahn  y.  Bank  of  St  Joseph,  70  Mo.  2C2, 
268. 

As  used  In  Act  March  21, 1814,  providing 
that  no  stockholder  of  a  bank,  indebted  to  the 
institution,  shall  be  authorized  to  make  a 
transfer  or  receive  a  dividend  until  such  debt 
shall  have  been  paid,  the  words  "indebted 
to  the  institution"  meant  all  debts ;  their  sig- 
nificance not  being  limited  to  debts  on  ac- 
count of  the  original  subscription  to  the  cap- 
ital of  the  bank.  Rogers  v.  Huntingdon  Bank 
(Pa.)  12  Serg.  &  R.  77,  78. 

Acts  1874,  §  7,  makes  certificates  of  stock 
In  corporations  formed  under  the  act  trans- 
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ferable  at  the  pleasure  of  the  bolder,  snbject 
to  all  payments  due  or  to  become  due  there- 
on, but  provides  that  '^o  certificate  shall  be 
so  transferred  so  long  as  the  holder  thereof 
is  indebted  to  the  corporation  unless  the 
board  of  directors  shall  consent  thereto." 
Held,  that  the  word  "indebted"  is  not  re- 
stricted to  an  indebtedness  growing  out  of  the 
original  stock  subscription  and  subsequent 
calls  and  assessments,  but  includes  any  in- 
debtedness of  the  stockholder  to  the  corpora- 
tion. National  Bank  of  the  Bepublic  of  New 
York  T.  Rochester  Tumbler  CJo.,  83  AtL  748, 
740,  172  Pa.  «14. 

Debt  dite  or  to  beooaie  dite* 

''Indebted,"  as  used  in  a  complaint  al- 
leging that  defendant  was  indebted  to  plain- 
tiff in  a  certain  manner,  is  a  legal  term,  hav- 
ing a  legal  meaning,  and  implies  a  debt  pres- 
ently payable.  Slutts  y.  Chafee,  4  N.  W. 
763,  7G4,  48  Wis.  617. 

"A  party,  either  In  legal  or  common  ac- 
ceptation, can  only  be  said  to  be  indebted  to 
another  when  he  withholds  from  him  that 
which  is  his  due,  which  he  is  then  bound  to 
pay,  and  the  other  has  a  right  to  demand. 
When  only  under  an  obligation  to  pay  at  a 
future  time,  he  becomes  indebted  by  a  fail- 
ure to  pay  at  the  time  stipulated,  but  he  can- 
not be  said  to  be  indebted  until  the  day  of 
payment,  because  until  then  he  does  not 
withhold  that  which  is  another's  due,  and 
which  he  has  a  right  to  demand."  Lum  t. 
The  Buckeye,  24  Miss.  (2  Cushm.)  664,  566. 

The  word  'indebted,"  as  used  in  the 
charter  of  a  company  providing  that  no 
stockholder  indebted  to  the  company  shall 
be  authorized  to  make  a  transfer  until  such 
debt  shall  have  been  discharged,  has  not  ac- 
quired a  technical  signification,  and,  in  com- 
mon understanding,  means  a  sum  of  money 
which  one  has  contracted  to  pay  to  another, 
whether  the  day  of  payment  has  come  or  not 
Grant  t.  Mechanics'  Bank  of  Philadelphia 
(Pa.)  16  Serg.  A  R.  140,  143;  Sewall  v.  Lan- 
caster Bank  (Pa.)  17  Serg.  &  R.  284,  285; 
Pittsburgh  &  O.  R.  Go.  v.  Clarke,  29  Pa.  (5 
Casey)  146,  151;  St  Louis  Perpetual  Ins.  Ck>. 
V.  Goodfellow,  9  Mo.  149,  164.  It  should  not 
be  construed  to  apply  only  to- debts  for  stock 
or  for  notes  which  had  actually  fallen  due 
and  were  unpaid.  Sewall  v.  Lancaster  Bank 
(Pa.)  17  Serg.  &  R.  284,  285.  It  includes  the 
amount  owing  on  a  subscription.  Pitts- 
burgh &  0.  R.  Ck>.  T.  Clarke,  29  Pa.  (5  Casey) 
146,  151. 

The  word  "indebtedness"  is  not  to  be 
construed  to  mean  a  fixed  sum  due,  but  any 
liability  that  may  have  been  incurred,  either 
by  contract  express  or  implied,  that  renders 
a  party  a  debtor,  within  the  meaning  of  the 
law.  Mattingly  v.  Wulke,  2  111.  App.  (2 
Bradw.)  169,  172.  See,  also,  Commercial 
Bank  v.  Weinberg,  25  N.  Y.  Supp.  285,  236^ 


70  Hun,  597;  French  v.  City  of  Burlington, 
42  Iowa,  614,  617;  Spilman  t.  City  of  Parkers- 
burg  (W.  Va.)  14  S.  B.  279,  282. 

B.  and  S.,  manufacturers,  were  the  sole 
stockholders  and  officers  of  the  B.  Company. 
B.,  the  chief  owner  of  the  property  used  by 
B.  &  S.,  transferred  tliis  property  to  the  B. 
Co.  by  a  deed  which  contained  the  followini: 
provision:  ''In  further  consideration  for  tbe 
premises  hereby  conveyed,  the  said  B.  Com- 
pany are  to  pay  and  discharge  all  the  in- 
debtedness now  existing  against  said  B.  and. 
S.,  now  due  or  to  grow  due."  Held,  that  the 
word  ''indebtedness,"  as  used  in  the  deed, 
should  be  construed  to  include  the  outstand- 
ing notes  and  those  renewals  of  the  same, 
the  outstanding  accommodation  Indorsementa 
of  B.  and  S.,  whether  due  or  to  become  due, 
and  for  the  renewals  of  such  indorsements. 
"Indebtedness"  is  a  word  of  large  meaning. 
It  is  used  to  denote  almost  every  kind  of  pe- 
cuniary obligation  originating  in  contract. 
We  see  no  reason  for  limiting  its  significance 
iq  the  case  at  bar.  Merriman  v.  Social  Mfg. 
Co.,  12  R.  I.  175,  176. 

The  indebtedness  of  a  depositor  to  a  bank 
within  the  meaning  of  the  exception  in  Rev. 
St.  1894,  S  2031,  which  makes  it  embezzle- 
ment for  a  bank  to  receive  a  deposit,  when 
Insolvent,  from  any  one  not  indebted  to  the 
bank,  must  be  suqh  that  the  bank  has  a  legal 
right  to  apply  the  deposit  as  a  payment 
thereon,  such  as  a  matured  obligation,  so 
that  the  depositor  has  no  right  to  have  the 
deposit  repaid  on  demand,  and  it  is  not  lost 
to. him  by  the  bank's  insolvency.  State  v. 
Beach  and.)  43  N.  B.  949,  954. 

As  enforceable  debts  or  demaads* 

"Indebtedness,"  as  used  in  Comp.  St  c. 
72,  art  4,  providing  that  on  sale  of  raibfoads 
in  certain  cases  the  purchase  shall  be  sub- 
ject to  all  indebtedness  existing  against  the 
company,  etc.,  means  and  embraces  all  debts 
and  demands  against  the  selling  company 
upon  which  suit  could  be  maintained,  either 
In  law  or  in  equity.  The  word  "indebted- 
ness" is  here  used  in  its  large  and  general 
sense,  and  not  in  a  technical  one.  Chicago, 
St  P.,  M.  &  O.  R.  Co.  V.  Lundstrum,  20  N. 
W.  198,  199,  16  Neb.  254,  49  Am.  Rep.  71& 

The  word  "debt"  as  used  in  law,  meanA 
something  owed;  money  due  or  to  become 
due  upon  express  or  implied  agreement  It 
denotes  not  only  an  obligation  of  the  debtor 
to  pay,  but  the  right  of  the  creditor  to  re- 
ceive and  enforce  payment  Thus,  where  a 
city  purchased  a  park  under  a  contract  by 
which  the  purchase  price  was  not  to  consti- 
tute a  liability  against  the  city,  and  the  title 
was  not  to  vest  until  the  whole  amount  of 
the  purchase  price  had  been  paid,  the  dty 
not  being  under  obligation  to  pay  such  price, 
it  did  not  constitute  a  debt  Bumham  v. 
City  of  MUwaukee,  73  N.  W.  1018;  1019,  98 
Wis.  128. 
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A  debt  l8  money  due  upon  a  contract, 
without  reference  to  the  question  of  the  rem- 
edy for  its  collection.  It  is  not  essential  to 
the  creation  of  a  debt  that  the  borrower  shall 
be  liable  to  be  sued  therefor.  A  debt,  within 
the  meaning  of  Const  art  9,  I  8^  providing 
that  the  debt  of  a  city  shall  never  exceed  a 
certain  limit,  is  created  by  a  contract  by 
which  A.  is  to  consti'uct  a  system  of  water- 
works for  the  city,  to  be  delivered  to  sjxd 
operated  by  it  when  completed;  the  city  to 
pay  A«  a  certain  sum  annually  for  a  certain 
number  of  years,  and  to  deposit  a  certain 
sum  annually  for  that  time,  to  be  given  to 
him,  with  accrued  interest,  at  the  end  of 
that  period,  when  the  transfer  of  the  title 
to  the  waterworks  is  to  be  made  to  it.  And 
this  is  true  though  the  contract  provides  that 
payments  and  deposits  are  to  be  made  from 
the  current  revenues,  and  not  otherwise. 
Brown  v.  City  of  Corry,  84  Atl.  854^  856,  176 
Pa.  628. 

While  an  indebtedness  may  exist  with- 
out a  present  liability  to  pay,  yet  an  allega- 
tion that  one  is  indebted  to  another  will  be 
held  a  sufQcient  allegation  of  a  legal  lia- 
bility under  the  statutory  requirement  of  lib- 
erality in  the  construction  of  pleadings,  and 
in  view  of  the  verdict  of  the  Jury  finding  a 
legal  liability.  Tecum  y.  Allen,  50  N.  E.  900, 
910,  58  Ohio  St  280. 

E^iiltaUe  OT  moral  oblisatioa* 

A  will  providing  tliat  the  indebtedness 
of  testatrix's  brother  to  the  estate  of  her 
husband  be  paid  for  him  out  of  the  estate,  so 
that  he  might  be  wholly  released  from  the 
same,  should  not  be  construed  as  meaning 
only  a  legal  obligation  on  his  part  to  pay 
something  due,  but  implies,  as  well,  a  mere 
moral  or  equitable  obligation  to  make  such 
payment  Scott  v.  Neeves,  45  N.  W.  421, 
422,  77  Wis.  305. 

Fnture  indobtedneM. 

As  used  in  an  act  providing  for  the  ad- 
justment of  indebtedness  and  government  of 
boroughs,  townships,  and  school  districts  af- 
fected by  changes  of  limits,  the  word  **in- 
debtedness*'  cannot  be  taken  in  its  strict,  or- 
dinary meaning,  but  must  have  a  broader 
application,  as  including  financial  obligations 
of  all  kindJ9 — ^not  only  those  existing  pre- 
ylously,  but  those  necessarily  growing  out  of 
the  separation — and,  when  we  consider  tliat 
the  adjustment  is  to  be  of  indebtedness  and 
goTemment,  the  enlarged  sense  of  the  word 
becomes  still  more  clear.  "Government'*  is 
a  Tery  comprehensive  term,  and  one  of  the 
most  important  subjects  included  in  it  is  that 
of  finances,  including  assets  in  property  as 
well  as  in  money.  In  re  Sugar  Notch  Bor- 
ough, '43  Ail.  985,  986,  192  Pa.  349. 

Within  the  rule  that  a  creditor  has  an 
ingarable  interest  In  the  life  of  his  debtor 


only  to  the  amount  of  the  indebtedness  to  be 
secured,  the  word  "indebtedness"  is  to  be 
imderstood  as  implied  in  a  liberal  sense,  and 
may  embrace  not  only  a  debt  or  debts  ac- 
tually existing  when  the  insurance  is  taken 
out  by  the  debtor,  or  Is  thereafter  assigned  to 
the  creditor,  but  also  additional  indebted- 
ness to  arise  upon  the  making  of  future  loans 
or  advances  by  the  creditor  to  the  debtor- 
such,  for  instance,  as  cash  for  premiums  to 
be  paid  in  obtaining  the  policy  or  in  keeping 
it  alive.  Exchange  Bank  v.  Loh,  31  S.  E. 
459,  461,  104  Ga.  446,  44  L.  R.  A«  372. 

Interest  to  aooriie* 

Ab  used  in  C!onst  I  168,  limiting  the 
amount  of  indebtedness  which  may  be  con- 
tracted by  any  city,  etc,  the  term  does  not 
include  the  interest  to  accrue,  but  the  in- 
debtedness created  by  an  issue  of  bonds  is 
the  face  of  the  bonds,  and  is  valid,  if  within 
the  limit,  though,  by  adding  the  interest 
which  would  accrue  to  the  maturity  of  the 
bonds,  the  limit  would  be  exceeded.  City  of 
Ashland  y.  Culbertson,  44  8.  W.  441,  442,  103 
Ky.  161. 

In  an  assignment  "to  pay  and  discharge 
in  full  the  following  described  indebtedness 
[naming  creditors  and  amounts],  and  then 
to  pay  and  discharge  in  full,  if  the  residue 
of  the  proceeds  is  sufficient,  all  the  debts 
and  liabilities  now  due  or  to  grow  due  there- 
on,**  the  word  "indebtedness"  is  used  ob- 
viously in  the  sense  of  debts — that  is,  all 
that  is  due  to  a  man  under  any  form  of  obli- 
gation or  promise,  or  that  of  which  payment 
is  liable  to  be  exacted—and,  in  tills  sense,  in- 
cludes the  Interest  on  the  debts.  In  re  Fay, 
27  N.  T.  Supp.  910,  911,  6  Misc.  R^.  462. 

InTolmitary  or  ▼olmitary  debts* 

As  used  in  Const  art  10,  {  8,  providing 
that  "no  county,  city,  school  district,  or  mu 
nidpal  corporation  shall  hereafter  be  allow- 
ed to  become  indebted  in  any  manner  or  foi 
any  purpose  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  five 
per  cent  on  the  value  of  taxable  property," 
the  term  "Indebtedness"  meant  the  state  of 
being  by  voluntary  obligation,  express  or 
implied,  under  legal  liability  to  pay  in  the 
present  or  at  some  future  time  for  some- 
thing already  received,  or  for  something  yet 
to  be  furnished  or  rendered.  This  includes 
every  kind  of  Indebtedness,  no  matter  In 
what  manner  created  or  voluntarily  broughf 
about  Spilman  v.  City  of  Paikersburg,  14 
S.  E.  279,  282,  35  W.  Va.  606. 

The  term  "indebtedness,"  in  a  statute 
providing  that,  if  the  indebtedness  of  any 
manufacturing  company  shall  at  any  time 
exceed  the  amount  of  its  capital  stock,  the 
trustees  of  such  company  assenting  thereto 
shall  be  personally  and  Individually  liable 
for  such  excess  to  the  creditors  of  soch  com- 
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pany,  clearly  includes  not  only  every  debt 
voluntarily  contracted  by  the  company,  but 
every  debt  of  every  nature,  whether  contract- 
ed by  the  company  or  arising.  A  judgment 
for  costs  is  a  debt  within  the  meaning  of 
the  term  in  the  statute.  Allen  v.  Clark,  15 
N.  B.  387,  388.  108  N.  Y.  269. 

Joint  and  several  liabilities. 

"Indebtedness"  is  a  word  of  large  mean- 
ing, and  is  used  to  denote  almost  every  kind 
of  pecuniary  obligation  arising  on  contract 
It  must  be  held  to  cover  the  debtor's  Joint 
as  well  as  several  liabilities.  Bell  v.  Men- 
denhall,  80  N.  W.  843,  844,  78  Minn.  87. 

As  Jnstly  indebted. 

According  to  the  common  legal  accepta- 
tion of  the  term  ''indebted,"  it  means  justly 
Indebted;  legally  indebted;  indebted  accord- 
ing to  law.  The  omission  of  the  word  "just- 
ly" before  the  word  "indebted*'  in  an  at- 
tachment affidavit,  charging  that  defendant 
is  indebted,  etc.,  is  immaterial,  as  the  word, 
if  added,  would  not  strengthen  the  affidavit 
Livengood  v.  Shaw,  10  Mo.  273,  276;  Ken- 
nedy V.  Morrison,  81  Tez.  207,  21& 

I<esal  or  iUesal  debts. 

"Indebtedness,"  as  used  in  Oonst.  art  11, 
S  6,  as  amended  November  6,  1888,  providing 
that  any  county  may  contract  a  debt  by  the 
issuance  of  bonds  for  the  purpose  of  liquidat- 
ing indebtedness  incurred  prior  to  a  certain 
date,  is  used  in  a  general  sense,  and  is  de- 
scriptive of  county  warrants  and  bonds  out- 
standing on  the  date  mentioned,  regardless 
of  their  legality  or  illegality.  In  re  Funding 
of  County  Indebtedness,  24  Pac  877,  879,  16 
Colo.  421. 

liability  as  indorse*  or  snrety. 

The  word  "indebtedness"  may  be  held  to 
include  liabilities  of  every  sort,  present  and 
to  accrue— liabilities  contracted  by  indorse- 
ment, whether  due  or  to  grow  due,  and  every 
debt  of  every  character,  however  arising. 
Thus  a  mortgage  conditioned  to  pay  all  in- 
debtedness of  every  name  or  nature  "now  in- 
curred or  to  be  hereafter  incurred,  which  is 
now  due  or  may  hereafter  become  due"  from 
the  mortgagor  to  the  mortgagee,  includes  the 
mortgagor's  liability  as  an  indorser  or  surety 
for  others,  and  is  not  restricted  to  his  own 
debts.  Commercial  Bank  v.  Weinberg,  25  N. 
Y.  Supp.  235,  236,  70  Hun,  597.  See,  also. 
Bell  V.  Mendenhall,  80  N.  W.  843,  844,  78 
Minn.  67. 

"Indebted,"  as  used  in  a  charter  or  by- 
law restraining  a  stockholder  from  transfer- 
ring his  stock  while  indebted  to  the  company, 
applies  to  those  debts  in  which  the  stock- 
holder is  surety,  as  well  as  those  in  which 
he  is  principal.  St.  Louis  Perpetual  Ins.  Go. 
V.  Goodfellow,  9  Mo.  148,  154. 


liability  for  tort. 

Used  in  its  strict  legal  significance,  the 
word  ''indebtedness"  applies  only  to  an  obli- 
gation arising  from  a  contract,  expressed  or 
implied.  The  term  is  defined  by  Bouvier  as 
"the  state  of  being  in  debt  without  regard  to 
the  ability  or  inability  to  pay  the  same." 
The  word  "debt"  has  generally  been  con- 
fined to  a  contract  obligation,  and  is  defined 
in  Blackstone  as  "a  sum  of  money  due  by 
certain  and  expressed  agreement'*  It  bas 
been  expressly  held  that  a  debt  does  not  in- 
clude a  liability  in  tort  But  there  is,  bow- 
ever,  a  much  broader  meaning  given  to  the 
term  than  the  definition  above.  Thus  i&  the 
Imperial  Dictionary  the  word  "debt"  is  de- 
fined as  "that  which  is  due  from  one  person 
to  another,  whether  money,  goods,  or  serv- 
ices; that  which  one  person  is  bound  to  pay 
to  or  perform  for  another;  that  which  one 
is  obliged  to  do  or  suffer."  It  seems  clear 
that  in  common  parlance,  as  well  as  in  law, 
the  term  "debt"  is,  in  a  larger  sense,  some- 
times used  to  denote  any  kind  of  just  de- 
mand. Citing  Carver  v.  Blaintree  Mfg.  Co. 
(U.  S.)  5  Fed.  Cas.  235.  As  used  in  a  mort- 
gage given  to  secure  a  written  agreement  by 
the  secretary  of  a  bank  that  if,  after  further 
investigation,  there  should  be  found  to  ex- 
ist an  indebtedness  from  him  to  the  bank, 
he  would  pay  the  same,  the  security  covered 
the  mortgagor's  liability  to  the  bank  for  the 
payment  of  money  stolen  by  employes 
through  his  connivance  or  culpable  negli- 
gence. Latimer  v.  Veader,  46  N.  Y.  Supp. 
823,  829,  20  App.  Div.  418. 

The  indebtedness  for  which  a  garnishee 
is  made  liable  must  be  a  demand  for  which 
an  action  of  debt— indebitatus  assumpsit — 
might  be  maintained  by  the  principal  defend- 
ant Drake,  Judgments,  {  545.  A  garnishee 
cannot  be  held  liable  for  the  wrongful  con- 
version of  property  belonging  to  the  debtor. 
Under  these  principles,  where  property  of  the 
principal  defendant  was  taken  under  a  bona 
fide  claim  of  ownership,  and  so  used  as  to 
lose  its  identity,  it  would  seem  that  the 
garnishee's  only  liability  therefor,  being  in 
unliquidated  damages  tor  the  conversion, 
would  not  be  subject  to  garnishment.  Keyes 
V.  Milwaukee  &  St  P.  Ry.  Oo.,  25  Wis.  691, 
693. 

A  railroad  corporation,  after  acquiring 
all  the  stock  of  another  railroad  corporation, 
accepted  a  transfer  of  all  the  latter's  prop- 
erty, "subject  to  its  bonded  indebtedness  and 
all  other  indebtedness,  without  affecting  the 
rights  of  creditors  therein,"  and  it  was  held 
that  the  word  "indebtedness"  should,  under 
the  circumstances,  be  construed  in  this  par- 
ticular case  as  including  claims  for  unliqui- 
dated damages,  and  not  merely  contractual 
liabilities,  so  that  the  purchaser  became  lia- 
ble for  the  torts  of  the  vendor.  Louisville  & 
N.  B.  Co.  ▼•  Biddell,  66  &L  W.  34^  35,  112  Ky 
494. 
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to  Inaiirod. 

Within  the  proylslon  of  an  Insurance 
policy  tbat,  in  case  of  lapse  for  nonpayment 
of  premlnm,  the  company  shall  apply  the  net 
reserve,  less  any  Indebtedness  of  the  assur- 
ed, as  a  single  premium  in  the  purchase  of 
extended  insurance,  the  company  may  de- 
duct loan  certificates  for  30  per  cent  of  an- 
nual premiums  paid  by  Insured  which  have 
been  signed  by  assured,  such  certificates  con- 
stituting an  indebtedness  to  the  company, 
though  in  one  sense  it  Is  simply  a  credit  of 
90  per  cent  of  premium  payment,  but  this 
•construction  can  be  implied,  and  no  distinc- 
tion can  be  made  between  a  cash  loan  and 
a  premium  loan.  Omaha  Nat  Bank  v.  Mu- 
tual Ben.  JUfe  Ins.  Co.  (U.  8.)  81  Fed.  935, 
939. 

A  provision  in  an  endowment  policy, 
payable  to  the  insured's  wife,  that  "the  bal- 
ance of  the  year's  premium  if  any,  and  all 
other  indebtedness  to  the  company,'*  might 
be  deducted  from  the  proceeds  of  the  policy, 
undoubtedly  referred  only  to  such  indebted- 
ness as  arose  from  the  premiums  upon  which 
the  insurance  was  based,  whether  cash  pre- 
miums which  had  become  due,  or  premiums 
which  had  been  paid  by  notes.  For,  since 
the  wife  has  such  an  interest  in  an  endow- 
ment policy  payable  to  her  as  to  preclude 
her  husband  from  assigning  it  without  her 
consent,  the  parties  to  the  contract  could 
not  have  contemplated  any  other  loan  from 
the  company  to  the  insured  upon  the  faith 
and  credit  of  the  policy.  To  give  the  word 
'Indebtedness"  a  construction  expanding  it 
tc  cover  loans  not  connected  with  the  pol- 
icy, except  as  it  operated  as  a  security,  would 
be  to  impair  the  wife's  contingent  right  to 
Indemnity,  a  thing  which  the  parties  could 
not  accouLplish  by  the  direct  assignment  of 
the  policy.  Uulon  Centraj  Life  Ins.  Co.  v. 
Wcodb,  37  Z^  E.  180,  18'J,  1}  Ind.  App  336. 

Of  amaieipality. 

The  word  'Indebtedness,"  as  used  in 
Const  art.  ll.  |  8,  providing  that  no  dty 
shall  incur  an  indebtedness  in  excess  of  5 
per  cent  of  its  assessed  value,  means  an 
agreement  of  some  kind  by  the  city  to  pay 
money.  Swanson  v.  City  of  Ottumwa,  91 
N.  W.  1048,  1049,  1051,  118  Iowa,  161,  59  L. 

R.  A«  oao. 

The  term  "debt"  as  used  in  Const  art 
9, 1  8,  limiting  the  debts  a  city  may  contract 
to  7  per  cent  of  the  assessed  value  of  the 
taxable  property,  does  not  include  a  portion 
of  the  city  loans  which  the  city  purchased 
for  its  sinking  fund.  Brooke  v.  City  of  Phil- 
adelphia, 29  Atl.  387,  389,  162  Pa.  123,  24 
L.  R.  A.  781. 

The  word  'indebtedness,"   in  Const  S 
157,  limiting  the  tax  rate  and  indebtedness  of 
cities,  refers  to  an  Indebtedness  created  by 
4Wds.*P.-^6 


contract     (^Bryan  v.   City   of  Owensboro 
(Ky.)  68  &  W.  858.  862. 

While  the  word  "debt"  has  a  technical 
use  of  somewhat  more  limited  significance 
than  Its  common  meaning,  yet  it  is  not  nat- 
urally or  usually  a  technical  word.  Pursuant 
to  this  it  is  held  that  a  contract  by  a  city  for 
the  building  of  a  viaduct  without  expense  to 
itself,  and  by  which  it  assumes  the  damages 
to  abutting  property,  Is  within  Pa.  Const 
art  9,  S  8,  providing  that  the  dty  shall  not 
incur  any  debt  or  increase  its  indebtedness 
to  exceed  2  per  cent  of  the  assessed  .value 
of  the  property  therein,  without  the  consent 
of  the  electors.  Keller  v.  City  of  Scranton, 
49  Atl.  781,  782,  200  Pa.  180,  86  Am.  St  Rep. 
708. 

The  word  "Indebtedness,"  as  used  in  the 
title  of  an  act  providing  for  the  adjustment 
of  indebtedness  and  government  of  bor- 
oughs, townships,  and  school  districts  af- 
fected by  changes  of  limit  of  any  borough  in 
the  commonwealth,  is  not  used  in  its  strict 
ordinary  meaning,  but  is  used  in  a  broader 
sense  so  as  to  include  financial  obligations  of 
all  kinds,  not  only  those  existing  previously, 
but  those  necessarily  growing  out  of  the 
creation  of  a  new  borough  out  of  a  part  of 
an  old  one.  In  re  Sugar  Notch  Borough,  43 
Atl.  985,  986,  192  Pa.  849. 

Interest-bearing  notes  given  by  the  trus- 
tees of  a  school  dty  of  a  municipality  to 
raise  money  for  school  purposes  do  not  form 
a  part  of  the  "indebtedness"  of  the  civil  city, 
within  the  constitutional  provision  limiting 
the  indebtedness  dties  may  incur  to  a  cer- 
tain per  cent  of  their  taxable  value.  Helnl 
y.  City  of  Terre  Haute  (Ind.)  66  N.  B.  450. 

Same— Bonded  IndoModaess. 

The  term  "indebtedness,"  as  used  in 
Const  art  2,  {  3,  providing  that  no  munic- 
ipal corporation  shall  be  allowed  to  become 
indebted,  in  any  manner  or  for  any  purpose, 
to  an  amount  in  the  aggregate  exceeding  5 
per  cent  of  the  value  of  the  taxable  prop- 
erty within  such  corporation,  *to  be  ascer- 
tained by  the  last  state  and  county  tax  lists 
previous  to  the  incurring  of  such  "indebted- 
ness," is  not  to  be  confined  to  debts  evi- 
denced by  bond  or  to  those  which  are  due 
simply,  but  is  to  be  construed  in  its  fair  and 
legitimate  meaning  and  general  acceptation, 
and  includes  indebtedness  for  whatever  pur- 
pose created.  It  matters  not  how  or  for 
what  purpose  the  indebtedness  is  Incurred. 
French  v.  The  City  of  Burlington,  42  Iowa, 
614,  617;  City  of  Ooundl  Bluffs  v.  Stewart. 
1  N.  W.  628,  635,  51  Iowa,  385. 

The  term  "indebtedness,"  as  used  in  the 
charter  of  a  company  providing  that,  if  the 
Indebtedness  of  such  company  shall  at  any 
time  exceed  the  capital  stock  paid  in,  the  di- 
rectors assenting  thereto  shall  be  individual- 
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I7  liable  to  the  creditors  for  said  excess,  in> 
eludes  all  Indebtedness  of  the  corporation, 
Uius  including  bonded  indebtedness  as  well 
as  floating  indebtedness.  Tradesman  Pub. 
Co.  V.  Knoxvllle  Car  Wheel  Co.,  32  S.  W. 
1097,  1101,  95  Tenn.  634,  31  L.  R.  A.  593, 
49  Am.  St.  Rep.  913. 

Where  an  act  annexed  a  portion  of  a 
township  to  a  city  and  exempted  the  ter- 
ritory annexed  from  any  tax  for  prior  In- 
debtedness incurred  by  the  city,  it  is  held 
that  the  word  "indebtedness**  is  not  limited 
to  bonded  indebtedness,  but  that  improve- 
ment certificates  issued  for  street  work  done 
before  annexation  are  within  the  exemption, 
and  bonds  issued  after  the  annexation,  by 
authority  of  the  act  prior  thereto,  to  pay 
Judgments  recovered  on  these  certificates, 
are  not  chargeable  by  taxation  on  the  lands 
annexed.  Hoboken  Land  &  Imp.  Co.  y.  City 
of  Hoboken,  43  N.  J.  Iaw  (14  Yroom)  96, 
100. 

SanuB— Oontvaets  for  fittnre  servloe. 

A  contract  for  f ature  services  to  be  paid 
for  as  rendered  is  not  the  incurring  of  in- 
debtedness within  the  limitation  imposed  up- 
on the  city  as  to  the  amount  of  its  indebt- 
edness. Ludington  Water-Supply  Co.  v.  City 
of  Ludington,  78  N.  W.  558,  562,  119  mch. 
480. 

A  clause  of  a  dty  charter,  prohibiting 
the  city  from  contracting  an  indebtedness 
exceeding  a  certain  amount  within  any  one 
year,  does  not  include  the  compensation  due 
a  contractor  until  the  service  is  performed 
and  the  contractor  is  entitled  to  be  paid,  and 
hence  the  mere  making  of  the  contract, 
which  calls  for  a  sum  in  excess  of  such  lim- 
it, when  considered  in  connection  with  other 
debts,  but  which  is  not  to  be  completed  and 
payable  by  the  performance  of  the  work 
until  the  succeeding  year,  is  not  a  violation 
of  the  charter.  Weston  v.  City  of  Syracuse, 
17  N.  Y.  110,  113. 

A  contract  by  a  city  to  pay  a  fixed  price 
annually  for  a  certain  period  for  a  water 
supply,  such  payment  to  be  contingent  on 
the  supply  furnished,  does  not '  create  a 
"debt"  or  indebtedness  on  the  part  of  the 
city  within  a  constitutional  provision  fixing 
the  lawful  limit  of  municipal  indebtedness. 
Lamar  Water  &  Electric  Light  Co.  v.  City 
of  Lamar,  39  S.  W.  768,  770,  140  Mo.  145; 
Saleno  v.  City  of  Neosho,  30  S.  W.  190,  192, 
127  Mo.  627,  27  L.  R.  A.  769,  48  Am.  St  Rep. 
653;  Carlyle  Water,  Light  &  Power  Oo.  v. 
City  of  Carlyle,  31  111.  App.  325,  339;  Cun- 
ningham V.  City  of  Cleveland  (U.  S.)  98  Fed. 
657,  664,  39  C.  C.  A.  211.  Contra,  see  City 
Council  V.  Dawson  Waterworks  Co.,  82  S. 
E.  907,  912,  106  Ga.  696. 

A  contract  for  rental  of  lights  for  the 
use  of  the  dty,  payment  therefor  to  be  made 


only  upon  the  performance  of  the  service 
provided  for,  and  the  annual  rental  thereof 
not  exceeding  the  amount  the  city  council 
was  legally  authorized  to  collect  and  appro- 
priate for  each  year,  did  not  create  such  a 
"debt*  as  comes  within  the  constitutional 
provision  which  inhibits  the  creation  of  debt 
without  at  the  same  time  making  proviBion 
for  its  payment  Dallas  Electric  Co.  ▼. 
City  of  Dallas,  58  S.  W.  153,  155,  23  Tex. 
av.  App.  323.  See,  also,  Seward  v.  Town 
of  Liberty,  42  N.  E.  39,  40,  142  Ind.  551; 
Smith  V.  Town  of  Dedham,  10  N.  B.  782,  786, 
144  Mass.  177;  New  Orleans  Gaslight  Co.  v. 
City  of  New  Orleans,  7  South.  559,  42  La." 
Ann.  188;  Crowder  v.  Town  of  Sullivan,  28 
N.  E.  94,  128  Ind.  486,  13  L.  R.  A.  647; 
Poland  V.  Town  of  Frankton,  41  N.  E.  1031, 
1032,  142  Ind.  546. 

The  act  of  1883,  amending  the  charter 
of  the  city  of  Helena,  providing  that  the  city- 
should  not  be  authorized  to  incur  any  'In- 
debtedness'* on  behalf  of  said  city,  for  any 
purpose  whatever,  to  exceed  the  sum  of  $20,- 
000,  should  be  construed  to  include  a  con- 
tract which  binds  the  city  to  take  water 
from  a  contractor,  paying  an  annual  rent  of 
$15,000,  since  such  contract  creates  a  lia- 
bility to  pay  money  on  a  contingency  which 
is  morally  sure  to  take  place  irrespective  of 
any  action  taken  or  option  exercised  by  the 
city  in  future.  "Webster  defines  Indebted- 
ness* as  the  state  of  being  indebted  or  placed 
in  debt  or  under  an  obligation,  or  held  for 
payment  or  requital."  This  remits  us  to  the 
proper  meaning  of  the  term  "debt,**  which 
Bouvier  defines  to  be  a  sum  of  money  due 
by  a  certain  and  express  agreement  Rap. 
&  L.  Law  Diet  says,  in  the  strict  sense  of 
the  word,  a  "debt'*  exists  when  a  certain 
sum  of  money  is  owing  from  one  person, 
the  debtor,  to  another,  the  creditor.  Hence 
"debt"  is  properly  opposed,  first,  to  unliqui- 
dated damages;  second,  to  liability,  when 
used  in  the  sense  of  an  inchoate  or  contin- 
gent debt;  and,  third,  to  certain  obligations 
not  enforceable  by  ordinary  process.  "Debts" 
denote  not  only  the  obligation  of  the  debtor 
to  pay,  but  also  the  rights  of  the  creditor  to 
receive  and  enforce  payment  Blackstone, 
in  his  Commentaries,  defines  the  word  as 
follows:  **The  legal  acceptance  of  *debf  is  a 
sum  of  money  due  by  certain  and  express 
agreement  as  by  a  bond  for  a  determinate 
sum,  bill,  or  note;  a  special  bargain;  or  a 
rent  reserved  on  a  lease  where  the  quantity 
is  fixed  and  specific,  and  does  not  depend 
on  any  subsequent  valuation  to  settle  it" 
Davenport  v.  Klienschmldt  13  Pac.  249,  257, 
6  Mont  602. 

If  a  man,  having  no  Income  except  his 
salary,  which  Is  adequate  to  support  his  fam- 
ily, can,  by  contracting  for  a  term  of  years, 
reduce  his  house  rent  the  rent  being  pay- 
able monthly  or  annually,  he  would  not  by 
making  such  a  contract  create  an  "indebted- 
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for  the  whole  tenn  of  yean;  or,  If  he 
should  contract  the  board  of  hia  family  for 
10  years  at  f  1,000  per  year,  he  would  not 
thereby  become  'indebted"  in  the  smn  of 
$10,000.  Under  the  eame  principle,  a  con- 
tract by  a  municipal  corporation,  pertaining 
to  its  ordinary  expenses,  and,  taken  together 
with  other  like  expenses,  within  the  limit  of 
its  current  revenue,  and  such  special  taxes 
as  it  may  lawfully  and  in  good  faith  intend 
to  lery  therefor,  does  not  create  an  "indebt- 
edness." Within  the  meaning  of  Const  art 
11,  S  3,  providing  that  no  municipal  corpora- 
tion shall  become  indebted  in  any  manner  to 
an  amount  exceeding  a  certain  per  cent,  of 
the  value  of  its  taxable  property,  a  city  would 
become  Indebted,  In  the  meaning  of  such  pro- 
vision, by  employing  individuals  or  a  cor- 
poration to  construct  waterworks  for  it  in 
consideration  of  a  certain  sum  to  be  paid  in 
bonds  or  other  evidences  of  debt,  and  the 
necessity  for  the  waterworks  would  consti- 
tute no  excuse  for  the  violation  of  the  Ck)n- 
stltution.  But  if  others  construct  and  main- 
tain such  works  for  the  city's  use  and  bene- 
fit, and  it  contracts  to  pay  a  Just  and  fair 
rent  out  of  its  current  revenues,  and  can 
also  out  of  such  revenues  pay  its  other  or- 
dinary expenses,  such  an  agreement  to  pay 
the  rent  does  not  create  an  'Indebtedness" 
against  the  city,  though  the  contract  may 
run  for  a  number  of  years.  Grant  v.  City  of 
Davenport,  36  Iowa,  896^  403. 

The  liability  created  by  a  contract  for 
the  disposition  of  the  sewage  of  a  city  for  a 
period  of  five  years,  the  sum  to  be  paid  year- 
ly, is  not  a  *'debt"  within  the  provision  of 
the  charter  providing  that  the  trustees  shall 
not  create  or  permit  to  accrue  any  debt  in 
excess  of  the  available  money  in  the  treas- 
ury that  may  be  legally  apportioned  and  ap- 
propriated, since  a  sum  payable  on  a  con- 
tingency is  not  a  debt,  or  does  not  become 
a  debt  until  the  contingency  happens.  Mc- 
Bean  v.  City  of  Fresno,  44  Pac.  358,  360,  112 
Cal.  150,  31  L.  B.  A.  794^  53  Am.  St  Rep. 
191. 

There  is  a  distinction  between  a  debt  and 
a  contract  of  a  future  indebtedness  to  be  en- 
tered upon  provided  the  contracting  parties 
perform  the  agreement  out  of  which  the  debt 
may  arise.  Thus,  an  ordinance  granting  a 
franchise  to  a  water  company  by  which  the 
city  Is  to  pay  for  all  wnter  supplied  at  so 
much  per  year  for  a  number  of  years»  the 
total  amount  of  such  payment  does  not  con- 
stitute a  debt  against  the  city.  City  of  Walla 
Walla  T.  Walla  WaUa- Water  Co.,  19  Sup. 
Ct  77,  85,  172  U.  &  1,  43  Lu  Bd.  341. 

Where  contracts  of  a  city  for  street  light- 
ing did  not  fix  the  amount  of  liability  for 
Its  debts,  they  did  not  create  an  indebtedness 
within  the  Constitution  of  1870,  art  9,  S  12, 
prohibiting  any  city  from  becoming  indebt- 
ed in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  5  per  cent  of  the  taxable 


property  therein.    City  of  Chicago  r*  Gal- 
pin,  55  N.  B.  731,  733,  183  111.  399. 

Where  a  city  contracts  to  pay  a  certain 
sum  per  year  for  a  given  number  of  years 
for  water  and  electric  light,  it  incurs  an 
'indebtedness"  within  the  meaning  of  the 
Constitution  providing  that  a  city  shall  not 
incur  an  indebtedness, exceeding  5  per  cent 
of  the  value  of  its  taxable  property,  for  the 
total  amount  which  the  contract  provides 
shall  be  paid  during  all  the  years  it  is  to 
continue.  Beard  v.  City  of  Hopkinsville,  24 
S.  W.  872,  874,  95  Ky.  239,  23  L.  B.  A.  402, 
44  Am.  St  Rep.  222. 

Same— Current  expenses. 

The  word  "debt,"  as  used  in  a  constitu- 
tional provision  providing  that  no  debt  for 
any  purpose  shall  be  incurred  in  any  manner 
by  a  city  or  county  unless  provision  is  made 
for  Its  payment  at  the  time  of  its  creation, 
means  any  pecuniary  obligation  imposed  by 
contract,  except  such  as  were  at  the  date 
of  the  contract,  within  the  lawful  and  rea- 
sonable contemplation  of  the  parties,  to  be 
satisfied  out  of  the  current  revenues  for  the 
year,  or  out  of  some  fund  then  within  the 
Immediate  control  of  the  corporation.  Mc- 
Neill V.  City  of  Waco  (Tex.)  33  S.  W.  324. 
A  contract  entered  into  for  the  construction 
or  erection  of  any  public  improvement  au- 
thorized by  law,  such  as  a  bridge,  would  be 
the  creation  or  incurring  of  a  debt  within  the 
meaning  of  the  Constitution.  Wade  v.  Travis 
County  (U.  S.)  72  Fed.  985,  98a 

"Indebtedness,'*  within  a  constitutional 
provision  limiting  the  power  of  municipal 
corporations  to  contract  debts,  means  the 
contracting  of  an  indebtedness  or  a  debt 
after  the  constitutional  limit  has  already 
been  passed  by  other  prior  debts;  but  where 
a  contract  made  by  a  municipal  corporation 
pertains  to  its  ordinary  expenses,  and  is,  to- 
gether with  other  like  expenses,  within  the 
limit  of  its  current  revenues  and  such  spe- 
cial taxes  as  it  may  legally  and  in  good 
faith  Intend  to  levy  therefor,  such  contract 
does  not  constitute  the  incurring  of  an  in- 
debtedness within  the  meaning  of  the  statute. 
City  of  Valparaiso  v*  Gardner,  97  Ind.  1,  11, 
49  Am.  Rep.  416. 

The  words  '^ny  indebtedness,"  within 
the  meaning  of  Const  1870,  art  9,  S  12,  pro- 
viding that  no*  municipal  corporation  shall 
become  Indebted  for  any  purpose  above  a 
certain  amount  and  that  any  such  corpora- 
tion incurring  "any  indebtedness  as  afore- 
said" must  provide  for  the  collection  of  a 
tax  to  pay  the  interest  and  the  debt  apply 
only  to  the  discharge  of  that  character  of 
indebtedness  which  does  not  fall  due  until  a 
future  time  and  which  bears  interest  Xhe 
constitutional  intent  is  plain.  It  is  to  con- 
trol towns  with  reference  to  that  species  or 
character  of  indebtedness,  the  payment 
whereof  has  been  deferred  to  a  fixed  time 
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in  the  future  and  which  bears  interest 
These  requirements  have  no  application  to 
current  indebtedness  or  application  to  towns, 
the  payment  of  which  had  not  been  deferred 
to  some  fixed  period  and  were  not  interest- 
bearing.  The  true  construction  of  the  sen- 
tence, therefore,  is  that  the  words  "any  in- 
debtedness" mean  any  indebtedness  of  the 
character  afiPected  by  the  provisions  of  the 
sentence.  Town  of  Kankakee  t.  McGrew, 
52  N.  B.  893.  894,  178  111.  74. 

An  "indebtedness"  for  current  expenses 
payable  out  of  current  revenues,  such  as  for 
the  supplying  of  city  with  water,  is  an  in- 
debtedness within  the  constitutional  provi- 
sion against  incurring  indebtedness  beyond 
a  certain  amount.  State  v.  City  of  Helena, 
63  Pac.  99,  103,  24  Mont  521,  55  L.  B.  A. 
336,  81  Am.  St  Rep.  453. 

Same— Beduotion    of    demands   asalnst 
others. 

Within  the  meaning  of  Const  art  13,  §  6, 
forbidding  the  contracting  of  municipal  debts 
to  an  amount  including  existing  indebted- 
ness, in  the  aggregate  exceeding  3  per  cent, 
of  the  value  of  the  taxable  property,  the  term 
"indebtedness"  meant  what  the  city  owed, 
irrespective  of  demands  which  it  might  hold 
against  others.  Jordan  y.  Andrus,  69  Pac. 
118,  27  Mont  22. 

Same— Ezistenoe  of  fund  for  payment. 

Within  the  constitutional  provision  (arti- 
cle 11,  §  3),  "provided  that  no  municipal  cor- 
poration shall  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  exceed- 
ing a  certain  per  cent  of  its  taxable  prop- 
erty," indebtedness  evidenced  by  warrants 
will  not  be  included  in  such  term  where  there 
are  funds  in  the  treasury  of  the  municipality 
with  which  to  pay  them.  German  Ins.  Co. 
V.  City  of  Manning  (U.  S.)  95  Fed.  597, 
610. 

A  "debt"  within  the  meaning  of  the  con- 
stitutional prohibition  against  the  creation  of 
a  debt  by  a  municipal  corporation  without 
at  the  same  time  providing  for  the  assess- 
ment and  collection  annually  of  a  suffi- 
cient sum  to  pay  the  interest  thereof  and 
create  a  sinking  fund  of  at  least  2  per  cent, 
thereof,  is  said  not  to  be  created  when  the 
current  liabilities  do  not  exceed  the  current 
revenue  to  be  derived  from  taxes.  Thus, 
where  a  debt  was  incurred  *for  the  sinking 
of  an  artesian  well,  which  was  a  permanent 
improvement  and  the  work  was  to  be  paid 
for  when  completed,  and  the  money  was 
already  in  the  treasury  for  the  purpose,  it 
does  not  constitute  a  "debt"  within  the 
meaning  of  the  Constitution.  Sandmeyer  v. 
Harris,  27  S.  W.  284,  285,  7  Tex.  Civ.  App. 
51p. 

"The  word  'debf  has  no  fixed  legal  signifi- 
cation, as  has  the  word  'contract'  but  is  used 
in   different   statutes   and   constitutions   in 


senses  varying  from  a  very  strict  to  m  rery 
general  one.  Its  meaning,  therefore,  in  any 
particular  statute  or  constitution,  is  to  l>e 
determined  by  construction,  and  decisions 
upon  one  statute  or  constitution  often  tend 
to  confuse  rather  than  aid  in  ascertaining 
its  signification  in  another  relating  to  an 
entirely  different  subject"  The  term  "debt," 
in  Const  art  11,  declaring  that  no  debt  shall 
be  created  by  any  city  unless  at  the  same 
time  provision  may  be  inade  for  its  payment, 
does  not  include  that  class  of  pecuniary  obli- 
gations in  good  faith  Intended  to  be  and 
lawfully  payable  out  of  either  the  current 
revenues  for  the  year  of  the  contract  or 
any  other  fund  within  the  immediate  con- 
trol of  the  corporation.  The  term  means 
any  pecuniary  obligation  imposed  by  the  con- 
tract except  such  as  were,  at  the  date  of  tlie 
contract  within  the  lawful  and  reasonable 
contemplation  of  the  parties,  to  be  satisfied 
out  of  the  current  revenues  for  the  year, 
or  out  of  some  fund  within  the  immediate 
control  of  the  corporation.  McNeal  v.  City 
of  Waco,  33  S.  W.  322,  323,  89  Tex.  83. 

Same— Option  to  pnrobaflo  waterworka. 

A  stipulation  in  a  contract  giving  a  city 
an  option  to  purchase  waterworks  is  not  a 
"debt"  binding  on  the  city,  within  the  consti- 
tutional provision  limiting  the  amount  of  in- 
debtedness which  it  can  incur.  Stedman  v. 
City  of  Berlin,  73  N.  W.  67,  60,  97  Wis. 
505. 

Same— Provlsloii  for  payment. 

By  "indebtedness,"  In  the  constitutional 
provision  limiting  the  indebtedness  which  a 
city  may  contract  is  meant  an  agreement 
of  some  kind  by  the  city  to  pay  money  where 
no  suitable  provision  has  been  made  for  the 
prompt  discharge  of  the  obligation  imposed 
by  the  agreement  Brashear  v.  Cfity  of  Madi- 
son, 36  N.  E.  252,  142  Ind.  685,  33  L.  R.  A. 
474;  Quill  v.  City  of  Indianapolis,  23  N.  E. 
788,  791,  124  Ind.  292,  7  L.  R.  A.  681;  Sackett 
V.  City  of  New  Albany,  88  Ind.  473,  479,  45 
Am.  Rep.  467. 

Of  partnerslilp. 

The  term  "indebtedness,**  In  an  agree- 
ment of  a  partnership  to  pay  an  indebted- 
ness, may  be  construed  to  include  the  lia- 
bility of  the  partners,  who,  as  partners, 
guarantied  nonnegotiable  notes  to  which  they 
were  strangers,  indorsing  one  in  blank  and 
another  for  value  received.  Woody  v.  Ha- 
worth,  57  N.  B.  272,  273,  24  Ind.  App.  634. 

INDECENCY. 

See  "Public  Indecency.** 

••Indecency  is  defined  by  Webster  to 
mean  that  which  is  unbecoming  in  language 
or  manners;  any  action  or  behavior  which  is 
deemed  a  violation  of  modesty  or  an  offense 
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to  delicacy,  as  ntde  or  wanton  actkMQa»  ob- 
scene language,  and  whatever  tends  to  Incite 
a  blush  in  the  spectator."  It  Is  defined  by 
BoQYier  to  be  *'an  act  against  good  behavior 
and  a  just  delicacy,  as,  for  instance,  an  ex- 
hibition of  the  naked  person  or  an  exhibition 
of  bad  pictures."  McJunkins  y.  States  10 
Ind.  140,  144. 

The  exposure  in  a  public  place,  to  divers 
persons  there  assembled,  by  a  person  of  his 
or  her  private  parts,  is  public  indecency. 
Immediately  after  the  fall  of  Adam,  there 
seems  to  have  sprung  up  in  his  mind  an 
idea  that  there  was  such  a  thing  as  decency 
and  such  a  thing  as  indecency;  that  there 
was  a  distinction  between  them;  and  since 
tbat  time  the  ideas  of  decency  and  inde- 
cency have  been  instinctive  in,  and,  indeed, 
parts  of,  humanity.  And  it  historically  ap- 
pears that  the  first  most  palpable  piece  of 
indecency  of  his  or  her  as  now  commonly 
called  privates,  and  the  first  exercise  of 
mechanical  Ingenuity,  was  in  the  manufac- 
ture of  fig-leaf  aprons  by  Adam  and  Bve 
by  which  to  conceal  from  the  public  gaze  of 
each  other  their  now,  but  not  then,  called 
privates.  This  example  of  covering  their 
privates  has  been  imitated  by  all  mankind 
since  that  time,  except,  perhaps,  by  some 
of  the  lowest  grades  of  savages.  Arder^*  v. 
State.  66  Ind.  328,  320,  330. 

"Indecency  is  an  act  against  good  be- 
havior and  Just  delicacy."  It  is  not  neces- 
sary, in  an  indictment  for  the  violation  of 
Bev.  St  3803,  as  amended  by  24  Stat.  406, 
making  it  criminal  to  mail  any  obscene,  lewd, 
or  lascivious  book  or  pamphlet,  etc.,  or  other 
publication  of  an  indecent  character,  to  al- 
lege that  the  letter  complained  of  was  in- 
decent, if  the  Indictment  charges  that  it 
was  obscene,  lewd,  and  lascivious,  as  the 
term  •'indecent"  adds  nothing  to  the  language 
used.  Timmons  v.  United  States  (U.  S.)  86 
Fed  204,  206,  80  0.  0.  A.  74. 

IHBEOEXT. 

The  term  'Indecent"  "Is  said  to  signify 
more  than  'indelicate'  and  less  than  'im- 
modest*; to  mean  something  unfit  for  the  eye 
or  ear.  Worcester's  Diet.  And  I  think  it  is 
obscene  also."  United  States  v.  Loftis  (U. 
8.)  12  Fed.  671,  672. 

Entering  a  courthouse  and  urinating 
against  the  door  facing  therein  is  using  the 
building  "for  an  indecent  purpose,"  within 
the  meaning  of  Pen.  Code,  S  725.  Smith  v. 
State,  35  S.  B.  166,  110  Ga.  292. 

DTDEOISXT  ASSAUIiT. 

A  verdict  finding  a  defendant  guilty  of 
"indecent  assault"  on  the  person  of  a  female 
10  years  of  age  is  equivalent  to  and  synony- 
mous with  ''indecent  liberties"  as  used  in 
Pen.  Code,  (  245,  providing  that  the  taking 


of  indecent  liberties  with  or  on  the  person 
of  any  female  child  under  the  age  of  10 
years,  whether  she  consents  or  not,  is  a 
felony.  They  are  convertible  terms.  The 
crime  as  defined  by  the  statute  is,  in  its  legal 
tenor  and  import,  an  "indecent  assault" 
The  term  "Indecent  assault"  is  but  the  stat- 
utory definition  of  the  crime  epitomized. 
Hence  the  verdict  found  defendant  guilty 
of  the  ofTense  defined  in  the  statute.  State 
V.  West,  40  N.  W.  240,  39  Minn.  321. 

INDECENT  EZPOSUBE. 

The  phrase  "indecent  exposure  of  the 
person,"  in  its  well-settled  and  accepted  sig- 
nification, means  the  exhibition  of  such  parts 
of  the  person  as  modesty  or  a  sense  of  self- 
respect  requires  to  be  kept  usually  covered; 
so  that  under  Code  1873,  §  4012,  defining 
"lewdness"  as  a  designedly  open  and  ob- 
scene exposure  of  the  person,  an  indictment 
charging  defendant  with  willfully,  unlaw- 
fully, and  designedly  making  an  open,  inde- 
cent, and  obscene  exposure  of  his  person  in  a 
public  place  sufficiently  describes  the  offense. 
State  V.  Bauguess,  76  N.  W.  508,  500,  106 
Iowa,  107. 

INBEOENT  UBEBTIES. 

Indecent  assault  synonymous,  see  "Inde- 
cent Assault" 

Under  3  How.  Ann.  St.  §  93i4b,  providing 
that  if  any  male  person,  etc.,  shall  assault  a 
female  child  and  take  indecent  and  improper 
liberties  with  the  person  of  such  child,  with- 
out committing  or  Intending  to  commit  the 
crime  of  rape  upon  such  child,  he  shall  be 
deemed  a  felonious  assaulter,  etc.,  indecent 
and  improper  liberties  with  the  person  of 
such  child"  means  such  liberties  as  the 
common  sense  of  society  would  regard  as  in- 
decent and  improper,  and  to  constitute  the 
ofr ense  the  liberties  taken  with  the  person 
of  the  child  need  not  have  been  with  her 
private  parts.  People  v.  Hicks,  98  Mich.  86» 
00,  66  N.  W.   1102.   1104. 

INDEOENT  PtJBLIOATIONS. 

"Indecent"  is  defined  as  "not  decent; 
onfit  to  be  seen  or  heard."  The  word  Is 
used  in  such  sense  in  Rev.  St  S  3803,  pro- 
hibiting the  transmission  in  the  mails  of 
any  obscene,  lewd,  or  lascivious  book,  pam- 
phlet, etc.,  or  other  publication  of  an  indecent 
character.  United  States  v.  Bebout  (U..  S.) 
28  Fed.  522,  524. 

The  word  "indecent"  as  used  In  Rev.  St 
§  3803,  prohibiting  the  deposit  of  lewd,  ob- 
scene, lascivious,  or  indecent  publicationB 
In  the  mails,  is  to  be  construed  as  having 
the  same  meaning  as  given  to  it  at  common 
law  in  prosecutions  for  obscene  libel.  Unit- 
ed States  V.  Clark  (U.  S.)  38  Fed.  500,  501. 
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The  words  "obscene,"  "le'^d,"  'lasdvl- 
ons,**  or  of  an  "Indecent  character,"  In  the 
federal  statute  prohibiting  the  sending  of 
such  matter  through  the  mail,  does  not  nec- 
essarily mean  that  the  separate  words  are 
of  such  a  character,  but  the  character  of  the 
letter  is  to  be  determined  by  treating  it  as  a 
whole.  United  States  y.  Hanover  (U.  S.)  17 
Fed.  444. 

The  term  "indecent  or  obscene  publica- 
tion," within  the  meaning  of  Rev.  St  S 
8893,  includes  an  illustrated  pamphlet  pur- 
porting to  be  a  work  on  medical  subjects,  but 
of  an  indecent  character  and  intended  for 
general  circulation,  even  though  the  work 
consists  partially  of  extracts  from  standard 
medical  works.  United  States  v.  Ghesman 
(U.  S.)  19  Fed.  497. 

In  Supp.  Rev.  St  p.  229,  prohibiting  the 
carriage  in  the  malls  of  any  obscene,  lewd, 
lascivious  book,  pamphlet,  writing,  print,  or 
other  publication  of  an  Indecent  character, 
"Indecent"  means  Immodest,  impure;  and 
language  which  is, coarse  or  unbecoming,  or 
even  profane.  Is  not  within  the  inhibition 
of  this  act  United  States  v.  Smith  (U.  S.) 
11  Fed.  663,  665. 

As  immoral. 

"Indecent"  means  that  which  is  offensive 
to  modesty  and  delicacy,  and,  in  the  postal 
laws  making  Indecent  matter  unmailable, 
was  Intended  to  exclude  such  matter  as 
would  disseminate  immorality  In  any  form. 
United  States  v.  Britton  (U.  S.)  17  Fed.  731, 
783. 

The  terms  "obscene"  and  "indecent,'*  as 
used  in  section  317  of  the  Penal  Code,  de- 
claring it  to  be  a  misdemeanor  for  any  per- 
son "to  sell,  lend,  give  away  or  ofter  to 
give  away,  or  show,  or  advertise,  or  other- 
wise offer  for  loan,  gift,  sale  or  distribution, 
an  obscene  or  Indecent  book,  writings^  paper, 
picture,  drawing  or  photograph,"  Include  all 
pictures,  drawings,  or  photographs  of  an  in- 
decent and  Immoral  tendency,  embracing 
such  as  are  offensive  to  chastity,  and  de- 
moralizing and  sensual  in  their  character, 
by  exposing  what  purity  and  decency  for- 
bid to  be  shown,  and  which  are  productive 
of  libidinous  and  lewd  thoughts  or  emotions. 
People  V.  Muller  (N.  Y.)  82  Hun,  209,  211. 

The  test  of  the  "indecency"  or  "ob- 
scenity" of  a  picture,  within  the  meaning  of 
Pen.  Code,  §  817,  prohibiting  the  selling  of 
any  obscene  or  Indecent  pictures  or  publica- 
tions, etc.,  is  their  capability  of  suggesting 
Impure  thoughts.  It  is  evident  that  mere 
nudity  In  painting  or  sculpture  Is  not  obscen- 
ity. Some  of  the  great  works  in  painting  and 
sculpture,  as  all  know,  represent  nude  human 
forma  People  v.  Muller,  96  N.  Y.  408^11, 
48  Am.  Rep.  685. 

The  word  "indecent,"  in  the  federal  stat- 
ute prohibiting  the  mailing  of  indecent,  etc^ 


books,  etCt  means  tending  to  obscenfty; 
haying  the  form  of  Indecency  which  is  cal- 
culated to  promote  the  general  corruption  of 
morals.  United  States  v.  Bennett  (U.  S.)  24 
Fed.  Oas.  1098, 1099;  United  States  v.  Wigbt- 
man  (U.  S.)  29  Fed.  686.  See,  also,  Dunlop 
V.  United  States,  17  Sup.  Ct  875,  880,  165  U. 
S.  486,  41  L.  Ed.  616. 

INDEOENTLT. 

The  word  "indecently"  has  no  definite 
legal  meaning,  and  Its  meaning  depends  upon 
the  connection  in  which  it  is  used.  Reg.  ▼. 
Webb,  2  Car.  ft  K.  983,  93& 

INBEOENTLT  ACTIMO. 

Pen.  Code,.t  418,  providing  that  any  per- 
son who  shall  by  cursing  or  using  profane 
or  obscene  language,  or  by  being  Intoxicated 
or  otherwise  "Indecently  acting,"  Interrupt 
or  in  any  manner  disturb  a  congregation  of 
persons  lawfully  assembled  for  divine  serv- 
ice, and  until  they  are  dispersed  from  sucli 
place  of  worship,  shall  be  guilty  of  a  mis- 
demeanor, means  any  conduct  which,  beln^ 
contrary  to  the  uses  of  the  particular  class 
of  worshipers,  Interferes  with  theh:  services, 
or  is  annoying  to  the  congregation  in  whole 
or  In  part.  Divine  services  are  probably 
more  often  disturbed  by  the  talking  and 
loud  whispering  of  rude  and  ill-mannered  per- 
sons, especially  during  prayer,  than  by  any 
other  means,  and  such  disturbance  will  be 
deemed  'Indecently  acting"  and  warrant  a 
prosecution.  Nichols  v.  State,  29  S.  B.  431. 
432,  103  Oa.  61. 

"Indecently  acting,"  as  used  in  an  in- 
dictment charging  a  person  with  making  a 
disturbance  by  talking,  by  loud  talking,  by 
using  profane  language  and  obscene  lan- 
guage, and  being  intoxicated,  and  by  other- 
wise "Indecently  acting,"  includes  Indecent 
and  vulgar  noises.  Taffe  v.  State,  16  S.  B. 
204,  90  Oa.  459. 

INDECElfTLT  BBUNK. 

A  charge  In  a  complaint  against  a  de- 
fendant for  "being  indecently  drunk,"  con- 
trary to  the  provisions  of  the  statute,  was 
similar  in  its  Import  to  the  words  of  the 
statute,  making  it  an  ofiPense  for  being  In- 
toxicated under  such  circumstances  as  to 
amount  to  a  violation  of  decency.  The 
words  In  their  natural  sense  would  convey 
to  the  common  mind  in  each  case  substan- 
tially the  same  impression.  Alexander  t. 
Card,  8  R.  I.  145,  146. 

INDECOROUS. 

"Indecorous"  means  impolite,  or  a  viola- 
tion of  good  manners  or  improper  breeding. 
It  is  broad  enough  to  cover  the  slightest 
departure  from  the  most  polished  polite- 
ness to  conduct  which  is  vulgar  and  Insult- 
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ing.  It  does  not  necessarily,  nor  indeed  gen- 
erally, involve  an  insult  The  latter  as- 
sumes superiority  and  offends  the  self-re- 
spect of  the  person  to  whom  it  is  offered* 
while  the  former  excites  pity  for  the  one 
guilty  of  it  The  word  or  act  may  he  both 
indecorous  and  Insulting,  but  yet  it  often 
lacks  the  essential  elements  of  an  insult 
And  though  it  may  have  been  "indecorous" 
in  a  conductor  not  to  stop  a  train  at  the  plat- 
form for  a  woman  passenger,  or  not  to 
carry  her  valise  when  she  was  leaving  the 
train,  or  to  let  her  get  ofiT  between  stations 
rather  than  suffer  inconvenience  by  being 
carried  to  the  next  station,  yet  none  of 
these  things  amounted  to  insult  indignity, 
oppression,  or  inhumanity.  Louisville  &  N. 
R.  Go.  V.  Ballard,  85  Ky.  307,  812,  8  S.  W. 
680,  S81,  7  Am.  St  Rep.  600. 

INDEFEASIBLE    ESTATE    IN    FEE 
SIMPLE 

The  covenant  that  the  grantor  is  seised 
of  an  indefeasible  estate  in  fee  simple  is 
a  covenant  of  perfect  title.  Douglass  y. 
Lewis,  9  Sup.  Ct  634,  687,  181  U.  S.  75,  88 
L.Ed.58. 

A  bond  to  make  an  "indefeasible  title 
in  fee  simple,  such  as  the  state  makes,"  is 
to  be  construed  as  requiring  a  deed  with 
a  general  warranty.  Kelly's  Heirs  t.  Brad- 
ford, 6  Ky.  (8  Bibb)  817,  6  Am.  Dec.  656. 

INDEFINITE  FAILURE  OF  ISSUE 

"An  'indefinite  failure  of  issue'  means 
an  extinction  of  issue  at  any  period."  Chet- 
wood  V.  Winston,  40  N.  J.  Law  (11  Vroom) 
837,  338. 

An  ''indefinite  failure  of  issue"  is  the 
period  when  the  issue  or  descendants  of  the 
first  taker  shall  become  extinct  and  when 
there  is  no  longer  any  issue  of  the  issue  of 
the  grantee,  without  reference  to  any  particu- 
lar time  or  any  particular  event  Huxford 
V.  Milligan,  50  Ind.  542,  546;  Gain  v.  Robert- 
son, 61  N.  B.  26,  27,  27  Ind.  App.  198;  Down- 
ing V.  Wherrin,  19  N.  H.  9,  84,  49  Am.  Dec. 
139;  Anderson  v.  Jackson  (N.  Y.)  16  Johns. 
382,  399,  8  Am.  Dec.  830;  HaU  T.  Chafee,  14 
N.  H.  215.  220. 

An  "indefinite  failure  of  issue'*  means 
a  failure  of  issue  whenever  it  may  happen^ 
sooner  or  latter,  without  any  fixed,  certain, 
definite  period  within  which  it  must  happen. 
Anderson  v.  Jackson  (N.  T.)  16  Johns.  382, 
399,  8  Am.  Dec.  330;  Downing  v.  Wherrin, 
19  N.  H.  9,  84,  49  Am.  Dec.  139;  Moody  v. 
Walker,  8  Ark.  (3  Pike)  147,  198. 

INDEFINITE  IMPRISONMENT. 

A  sentence  to  pay  a  fine,  and  'that  the 
sheriff  do  keep  yon  in  custody  until  the 


Judgment  of  the  court  is  complied  with,^ 
is  not  in  itself  a  violation  of  section  8  of 
the  Bill  of  Rights,  forbidding  "indefinite  im- 
prisonment" The  sentence,  with  award  of 
process,  does  not  necessarily  create  any  im- 
prisonment the  custody  adjudged  under  such 
sentence  being  a  mode  of  executing  the  sen- 
tence; that  is,  enforcing  the  paymenjb  of  the 
fine.  Ex  parte  Bryant  4  South.  854,  24  Fla. 
278^  12  Am.  St  Rep.  200. 

INDEMNIFY. 

"'Indemnify'  is  defined  by  Webster  to 
mean:  '(1)  To  save  harmless;  to  secure 
against  future  loss  or  damage.  (2)  To  make 
up  for  what  is  past;  to  make  good;  to  reim- 
burse.' By  Worcester  it  is  defined  to  be: 
'(1)  To  secure  against  damage,  loss,  injury, 
or  penalty;  to  save  harmless.  (2)  To  com- 
pensate for  loss  or  injury;  to  reimburse; 
to  remunerate.'  The  word,  then,  appears  to 
be  used  in  two  general  senses:  First  in  the 
sense  of  giving  security;  and,  second,  in 
the  sense  of  compensation  for  actual  dam- 
age; and  it  is  used  in  this  second  sense  in  a 
bond  to  indemnify  one  delivering  goods  to 
the  obligor  against  legal  liability  by  reason 
thereof."  Weller  v.  Eames,  15  Minn.  461, 
467  (Gil.  876^  383),  2  Am.  Rep.  150. 

The  word  'Indemnify,"  as  used  in  an 
award  of  arbitrators  directing  that  the  de- 
fendant should  indemnify  the  plaintiff 
against  demands  that  should  thereafter  come 
against  a  firm,  has  reference  only  to  a  per- 
sonal responsibility.  Peck  v.  Wakely  (S.  0.) 
2  McGord,  279,  288. 

The  use  of  the  word  "indemnify,"  in  a 
policy  securing  a  gas  company  from  loss  on 
account  of  injuries  to  its  employ^,  means 
to  reimburse  or  make  whole  the  assured 
against  loss  on  account  of  such  liability,  and 
it  was  not  a  contract  of  insurance  against 
liability,  but  of  indemnity  against  loss,  by 
reason  of  such  liability.  Frye  v.  Bath  Gas 
&  Electric  Co.,  54  AU.  395,  896,  97  Me.  241« 
59  L.  R.  A.  444,  94  Am.  St  Rep.  500. 


INDEMNITY. 

The  term  "indemnity,"  In  the  statement 
that  insurance  is  a  contract  of  indemnity, 
excludes  all  idea  of  profit  to  the  insured. 
Davis  V.  Phoenix  Ins.  Ck).,  43  Paa  1115,  1117, 
m  Cal.  409. 

"Indemnity,"  as  used  in  an  award  of 
arbitrators  that  the  plaintiff  should  give 
the  defendant  sufficient  indemnity  against 
four  certain  notes,  has  reference  only  to 
personal  responsibility.  Peck  ▼.  Wakely  (S. 
O.)  2  Mc€k>rd,  279,  288. 

A  contract  of  indemnity  is  given  to  a 
person  against  his  sustaining  loss  or  dam- 
age, and  cannot  properly  be  called  one  that 
insiurea  the  thing,  it  not  being  possible  so  to 
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do.     GmnmingB    y.    Cheshire   County   Mot 
Fire  Ins.  Co.,  56  N.  H.  467,  469. 

Indemnity  is  a  contract  by  which  one 
engages  to  save  another  from  a  legal  con- 
sequence of  the  conduct  of  one  of  the  par^ 
ties  or  of  some  other  person.  Civ.  Code 
Gal.  19Q3,  S  2772;  Cir.  Code  S.  D.  1903,  i 
1959;  Civ.  Code  Mont  1895,  §  3580. 

Contrilmtion  distli&siilshed. 

The  doctrine  of  "contribution'*  iB  not 
founded  on  contract,  but  on  the  principle 
that  equality  of  burden  as  to  a  common 
right  is  equity;  that  wherever  there  is  a 
common  right  the  burden  is  also  common. 
"Indemnity,"  on  the  contrary,  springs  from 
contract,  express  or  implied,  and  in  a  gen- 
eral way  may  be  defined  as  the  obligation 
or  duty  resting  on  one  person  to  make  good 
any  loss  or  damage  which  another  has  in- 
curred while  acting  at  his  request  or  for  his 
benefit  Vandiver  v.  Pollak,  19  South.  180, 
181,  107  Ala.  647,  64  Am.  St  Rep.  118. 

Guaranty  of  payment  distlnsnitliedL 

There  is  a  well-understood  difference  be- 
tween a  guaranty  of  payment  and  a  contract 
of  Indemnity  against  loss  as  the  result  of 
the  nonpayment  of  a  debt  In  the  first  case 
the  liability  of  the  guarantor -is  fixed  by  the 
failure  of  the  principal  debtor  to  pay  at  ma- 
turity or  at  the  time  when  payment  was 
guarantied;  in  the  second  the  contract  par- 
takes of  the  nature  of  a  guaranty  of  collec- 
tion, no  liability  being  Incurred  until  after, 
by  the  use  of  due  and  reasonable  diligence, 
the  guarantee  has  become  unable  to  col- 
lect the  debt  from  the  principal  debtor. 
Pierce  v.  Merrill,  61  Pac.  64,  66,  128  Cal. 
464  (citing  Burton  v.  Dewey,  46  Pac.  325,  4 
Kan.  App.  689). 

There  is  an  essential  difference,  in  legal 
effect,  between  "covenants  of  indemnity" 
strictly — ^that  is,  of  indemnity  against  loss — 
and  "covenants  to  pay"  or  assume  or  stand 
for  the  debt,  or  a  surety's  liability  thereon. 
A  right  of  action  accrues  on  those  of  the  lat- 
ter class  as  soon  as  the  debt  matures  and 
is  unpaid,  because  the  liability  then  becomes 
absolute,  and  the  failure  to  pay  is  a  breach 
of  the  express  terms  of  the  covenant;  while 
those  of  the  former  class  are  not  broken, 
and  no  right  of  action  accrues,  until  the 
Indemnitee  has  suffered  a  loss  against  which 
the  covenant  runs.  This  distinction  grows 
out  of  the  express  terms  of  the  contract,  and 
is  well  established  by  authority.  It  is  ex- 
pressed by  Mr.  Justice  Swayne  in  Wicker 
V.  Hoppock,  73  U.  S.  (6  Wall.)  94,  99,  18  L. 
Ed.  752,  753,  as  follows:  "In  that  class  of 
cases  [contracts  of  indemnity]  the  obligee 
cannot  recover  until  he  is  actually  damni- 
fied, and  he  can  recover  only  to  the  ex- 
tent of  the  injury  he  has  sustained  up  to 
the  time  of  the  institution  of  the  suit  But 
there  is  a  well-settled  distinction  between 


an  agreement  to  Indemnify  and  an  agree- 
ment to  pay.  In  the  latter  case  a  recovery 
may  be  had  as  soon  as  there  is  a  breacli  ot 
the  contract,  and  the  measure  of  damages 
is  the  full  amount  agreed  to  be  paid."  Hen- 
derson-Achert  Lithographic  Co.  v.  John  SUil- 
llto  Co.,  60  N.  B.  296,  298,  64  Ohio  St  236» 
83  Am.  St  Rep.  746. 

Iiosses  distingnlsliedL 

Where  defendants  give  plaintiff  a  bond 
to  Indemnify  them  against  losses  by  sales 
in  their  business,  the  word  "indemnity,"  as 
distinguished  from  the  words  "losses,"  means 
the  amount  for  which  the  defendant  may  be 
liable  under  the  bond,  while  the  word 
"losses"  refers  to  the  loss  by  the  plaintiffs 
sustained  in  their  dealings  with  their  cus- 
tomers. Rice  V.  National  Credit  Ins.  Co.,  41 
N.  B.  276,  277,  164  Mass.  286. 

IKBEMNITT  BELT. 

The  'indemnity  belt"  is  the  belt  of  land 
extending  on  either  side  of  a  railroad  from 
which  the  railroad  is  entitled  to  make  a  se- 
lection of  lands  in  case  the  land  which 
has  been  specifically  granted  to  it  has  been 
previously  appropriated  by  other  parties.  Bl- 
llng  V.  Thexton,  16  Pac.  981,  933,  7  Mont. 
330. 

INDEMNITT  BOND. 

Under  Act  1799  (Rev.  Laws,  p.  426),  pro- 
viding that  every  prisoner  in  every  civil  ac- 
tion, giving  bond  to  the  sheriff  with  sufficient 
securities  that  he  will  keep  within  the  prison 
bounds,  shall  have  liberty  to  walk  tlierein, 
and  if  he  walk  out  of  said  bounds  the  bond 
shall  be  forfeited,  such  a  bond  is  not  a 
bond  of  indemnity,  strictly  speaking,  and 
there  is  no  necessity  of  showing  an  actual 
damnification.  Smith  v.  Allen,  1  N.  J.  Bq. 
(Saxt.)  43,  60,  21  Am.  Dec.  33. 

HfBEMNITT  LANDS. 

"Indemnity  lands"  are  lands  granted  In 
aid  of  railroads,  to  be  selected  in  lieu  of 
parcels  previously  granted  which  have  been 
lost  by  previous  disposition  or  reservation 
for  other  purposes,  the  title  to  which  ac- 
crues from  the  time  of  their  selection.  No 
title  to  Indemnity  lands  becomes  vested  in 
any  company  until  the  selections  are  made, 
and  they  are  not  considered  as  made  until 
they  have  been  approved,  as  provided  by 
statute,  by  the  Secretary  of  the  Interior. 
Wisconsin  Cent  R.  Co.  v.  Price  County,  10 
Sup.  Ct.  341,  847,  133  U.  S.  496,  83  L.  Ed. 
687;  Jackson  v.  La  Moure  County,  46  N.  W. 
449,  1  N.  D.  238. 

Oraated  or  plaoe  lands  dis;tlmsiiifl]ied. 

In  the  construction  of  land  grants  in  aid 
of  railroads,  there  is  a  well-established  dia* 
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tinction  obsenred  betwem  "granted  l«nd8" 
and  "Indemnity  lands.*'  The  former  are 
those  falling  within  the  limits  specially  des- 
ignated, and  the  title  to  which  attaches  when 
the  lands  are  located  by  and  approved  and 
acc^ted  snrrey  of  the  line  of  the  road  filed 
In  the  Land  Department  as  of  the  date  of 
the  act  of  Ck>ngre68.  The  latter  are  those 
lands  selected  in  lien  of  parcels  lost  by  pre- 
Tioos  disposition  or  reseryation  for  other 
purposes,  and  the  title  to  which  accrues  only 
from  the  time  of  their  selection.  Barney 
V.  Winona  &  St.  P.  R.  Co.,  117  U.  S.  228,  232, 
6  Sup.  Ct  654^  656,  29  Lu  Ed.  868,  860; 
Altschul  Y.  Clark,  65  Pac.  991,  994,  89  Or. 
315;  State  of  Tennessee  y.  Wbltworth,  6 
Sup.  Ct  649,  653,  117  U.  a  189,  29  L.  Bd. 
833. 

There  is  a  well-defined  difference  be- 
tween "indemnity  lands"  and  "place  lands," 
place  lands  becoming  instantly  fixed  by  the 
adoption  of  the  line  of  road.  Jackson  y. 
La  Monre  County,  46  N.  W.  449,  1  N.  D. 
238. 

INDENT. 

The  term  "indent,"  as  used  by  Bngllsh 
lexicographers,  signifies  any  contract  or  ob- 
ligation in  writing;  but  as  used  in  Act  Cong, 
llarch  3,  1825,  §  17  (4  Stat  119),  which  enu- 
merates as  the  subject  of  forgery  an  *1n- 
dent,"  certificate  of  public  stock  or  debt» 
or  treasury  note,  or  other  public  security  of 
the  United  States,  or  any  letters  patent,  etc, 
it  means  a  certificate  of  indebtedness  issued 
by  the  federal  goyemment  at  the  close  of 
the  Reyolutionary  war  to  the  public  credit- 
ors. United  States  y.  Irwin  (U.  S.)  26  Fed. 
Caa  544,  546. 

Act  Feb.  14,  1729-80,  supplementing  an 
act  prohibiting  clergymen  and  others  from 
joining  in  marriage  indented  senrants  with- 
out consent  of  their  masters  or  mistresses* 
is  not  to  be  construed  as  including  appren- 
tices, as  the  "term  'seryanf  in  common 
parlance  does  not  apply  to  apprentices.*' 
Altemus  y.  Bly  (Pa.)  8  Bawle,  805,  806. 

IHDENTUBB. 

An  Indenture  is  a  deed  between  parties 
by  which  they  each  assume  obligations  to  the 
other  and  become  actually  bound  by  the 
terms  of  the  instrument  Scott  y.  Mills,  10 
N.  Y.  St  Rep.  357,  358. 

The  word  •indenture,"  applied  to  a  writ- 
ten instrument  imports  in  its  broadest  sense 
a  conyeyance.  Whitney  y.  Richardson,  18 
N.  Y.  Supp.  861,  862,  59  Hun,  601. 

The  calling  of  an  instrument  an  'in- 
denture," in  the  body  of  it  will  not  be  con- 
sidered as  repressing  the  intention  that  the 
maker  intended  it  as  a  deed.  WalkAr  t. 
KeUe,  8  Ho.  801,  802: 


As  atutnal  deed* 

A  deed  executed  only  by  the  grantot 
proylded  that  the  grantees  assumed  and 
agreed  to  pay  a  certain  mortgage  on  the 
premises  conyeyed.  In  answer  to  a  claim 
by  the  grantees  that  they  were  not  liable 
on  this  agreement  the  court  said:  "The  con- 
yeyance purports  to  be  an  indenture,'  which, 
according  to  its  proper  signification,  is  a  deed 
inter  partes  or  a  mutual  deed.  An  inden- 
ture' is  a  writing  containing  a  conyeyance, 
bargain,  contract,  coyenants,  or  agreements 
between  two  or  more;  that  which  is  the 
mutual  deed  of  both.'  The  deed  in  this 
case  was  accepted  by  the  grantees  as  an  in- 
denture, and  it  does  not  seem  to  be  con- 
trary to  principle  to  hold  that  for  the  pur- 
poses of  the  remedy  it  shall  be  regarded  as 
an  instrument  of  the  character  expressed 
and  as  a  deed  of  both  parties."  Bowen  y. 
Beck,  94  N.  Y.  86,  89,  46  Am.  Rep.  124. 

Seal  imported. 

An  indenture  is  a  deed  that  is  in  writ- 
ing, sealed  and  deliyered.  It  makes  its  name 
from  being  'indented,'*  or  cut  by  a  waying 
line  or  a  line  of  Indenture,  so  as  to  fit  or 
aptly  join  its  counterpart  from  which  it  is 
supposed  to  haye  been  separated.  Aside 
from  the  general  principle  of  the  law,  that 
an  indenture  must  be  sealed,  the  act  respect- 
ing apprentices  and  seryants  proylded  that 
the  Indenture  of  an  apprenticeship  or  service 
should  be  sealed.  When  the  act  for  the  set- 
tlement of  the  poor,  therefore,  speaks  of 
gaining  a  settlement  by  serring  an  ap- 
prenticeship under  indenture,  it  necessarily 
means  an  indenture  sealed.  Qyerseers  of 
Poor  of  Hopewell  Tp.  y.  Qyerseers  of  Poor 
of  Amwell  Tp.,  6  N.  J.  Law  (1  Halst)  169, 
175.  See,  also.  Commonwealth  y.  Wilbank 
(Pa.)  10  Serg.  ft  R.  416,  417. 

The  word  'indenture,"  when  used  in 
statutes,  does  not  necessarily  imply  a  seal. 
Code  Iowa  1897,  S  48,  subd.  20;  Gen.  St 
Kan.  1901,  S  7342,  subd.  20. 

INDEPENDENCE. 

What  is  meant  by  the  ^independence  of 
the  judicial  department"  is  that  it  may 
exercise  its  functions  of  expounding  and  en- 
forcing law  in  the  administration  of  jus- 
tice, and  that  no  part  of  its  functions  can 
be  exercised,  either  directly  or  indirectly,  by 
either  the  legislatiye  or  the  executlye;  in- 
deed, that  those  in  authority  in  the  other  de- 
partments cannot  eyen  so  much  as  cross  the 
line  diyldlng  the  domain  of  the  judicial  and 
other  departments  to  make  a  suggestion  as 
to  how  the  judicial  department  shall  perform 
Its  functions,  or  what  kind  of  judgments  or 
decrees  It  ought  to  render,  and  what  exposi- 
tion it  shall  giye  to  the  laws.  White  County 
Com'rs  y.  Qwin,  36  N.  &  287»  246,  136  Ind. 
662,  22L.R.  A.4O0. 
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INDEPENDENT. 

In  an  action  Involving  the  relations  be- 
tween the  genera]  and  local  organizations  of 
a  church,  it  was  said  that  the  word  '*inde- 
pendent"  in  ordinary  usage  is  very  indefinite, 
"The  tenant  of  a  poorhouse  likes  to  call  him- 
self an  independent  citizen,  and  no  one  need 
object  seriously  to  this  so  long  as  he  conforms 
to  the  laws  of  the  place.  Others  have  a  bet- 
ter right  to  claim  this  distinction,  and  yet  all 
must  submit  to  the  laws  of  the  land.  No  pian 
or  body  of  men  can  be  entirely  independent 
of  society  or  its  laws,  and  yet  there  is  a 
measure  of  independence  in  all  associations, 
and  its  extent  can  be  ascertained  only  by  the 
observation  of  the  facts  that  define  it" 
Winebrenner  ▼.  Colder,  43  Pa.  (7  Wright)  244 
262. 

INDEPENDENT  ADVICE. 

"The  words  Independent  advice,'  used  in 
speaking  of  one  who  has  acted  without  any 
independent  advice,  is  shown  by  examination 
of  the  cases  to  be  a  synonym  of  'impartial.* 
One  of  the  definitions  of  the  word  is  'not 
subject  to  bias  or  infiuence.'  It  certainly 
does  not  mean  that,  when  a  person  has  the 
advice  of  one  or  more  impartial  friends,  he 
must  seek,  or  the  friend  must  suggest,  appli- 
cation to  another;  nor  do  we  think,  when 
the  friend  is  a  near  relative  who  is  familiar 
with  the  condition  of  the  party  as  to  mental 
capacity  and  estate,  that  it  is  necessary  to 
call  in  a  stranger  to  make  his  advice  valid." 
Neal  V.  Black,  85  Atl.  561,  566,  177  Pa.  83,  84 
L.  R.  A.  707. 

INDEPENDENT  CAITSE. 

An  "independent  cause  of  an  injui^"  Is  a 
cause  which  is  not  subject  to  any  control  or 
could  not  have  been  contemplated  by  the 
parties.  Jones  v.  George,  61  Tex.  345,  349, 
48  Am.  Rep.  280. 

INDEPENDENT  OONTBACT. 

Independent  contracts  are  those  in  which 
the  mutual  acts  or  promises  have  no  relation 
to  each  other,  either  as  equivalents  or  as 
considerations.    Civ.  Code  La.  1900,  art  1769. 

INDEPENDENT  CONTBAOTOB. 

An  independent  contractor  is  one  who 
renders  service  in  the  course  of  an  occupa- 
tion, representing  the  will  of  his  employer 
only  as  to  the  rei^lt  of  his  work,  and  not  as 
to  the  means  by  which  it  is  accomplishedL 
Gayle  v.  Missoufl^Oar  &  Foundry  Co.  (Mo.) 
76  8.  W.  987-992;  Crenshaw  v.  Ullman,  20  S. 
W.  1077,  1078,  118  Mo.  633  (citing  Thompson 
on  Negligence). 

An  independent  contractor  is  one  who, 
exercising  an  Independent  employment,  con- 


tracts to  do  a  piece  of  work  according  to  hlB 
own  methods,  and  without  being  subject  to 
the  control  of  his  employer  except  as  to  the 
result  of  the  work^  Waters  v.  Pioneer  Fiiel 
Co.,  52  Minn.  474,  55  N.  W.  52,  38  Am.  St 
Rep.  564;  Indiana  Iron  Co.  v.  Cray,  48  N.  E. 
803,  807,  19  Ind.  App.  565. 

An  independent  contractor  is  one  who 
contracts  to  perform  the  work  at  his  own 
risk  and  cost,  the  workmen  being  his  serv- 
ants, and  he^  and  not  the  person  with  whom 
he  contracts,  being  liable  for  their  miscon- 
duct People  V.  Orange  County  Road  Oinst 
Co.,  67  N.  E.  129,  130,  131,  176  N.  Y.  84. 

An  independent  contractor  is  said  to  be 
one  who  undertakes  to  do  specific  pieces  of 
work  for  other  persons  without  submitting 
himself  to  their  control  in  the  details  of  the 
work,  or  one  who  renders  the  service  in  the 
course  of  an  independent  employment  rep- 
resenting the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  Waters 
V.  Pioneer  Fuel  Co.,  55  N.  W.  52,  52  Minn. 
474,  38  Am.  St  Rep.  564;  Norfolk  &  W.  Ry. 
Co.  V.  Stevens'  Adm'r,  34  S.  Bu  525,  526,  97 
Va.  631,  46  L.  R.  A.  367. 

An  Independent  contractor  1b  one  who 
contracts  to  perform  service  for  another  In- 
dependent of  the  employer  in  all  that  per- 
tains to  the  execution  of  the  work,  and  who 
is  subordinate  to  the  employer  only  in  ef- 
fecting a  result  in  accordance  with  the  em- 
ployer's design.  Smith  y.  Siihmons,  103  Piu 
32,  36,  49  Am.  Rep.  113. 

An  independent  contractor  Is  one  who 
prosecutes  an  occupation  having  some  inde- 
pendence. While  performing  his  contract  and 
complying  with  its  terms,  he  is  not  subject 
to  the  rule  and  control  of  the  employer,  who 
cannot  interfere  save  to  require  the  perform- 
ance as  agreed.  The  relation  is  one  of  con- 
tract under  which  the  contractor  retains 
some  degree  of  independence,  while  the  la- 
boring man  follows  the  employer's  direction, 
and  is  not  independent  In  the  sense  of 
an  independent  contractor's  independence^ 
Holmes  v.  Tennessee  Coal,  Iron  &  R.  Co.,  22 
;  South.  403,  405,  49  La.  Ann.  1465. 

;  **To  draw  the  distinction  between  inde- 
:  pendent  contractors  and  servants  is  often  dif- 
ficult and  the  rules  which  courts  have  nn- 
dertaken  to  lay  down  on  this  subject  are 
not  always  simple  of  application.  A  rule, 
j  as  often  quoted  as  any,  is  stated  in  the  sylla- 
bus of  the  case  of  Bibb's  Adm'r  v.  Norfolk 
&  W.  R.  Co.,  14  S.  B.  163,  87  Va.  711,  after 
an  able  review  of  the  authorities,  as  follows: 
'Independent  contractor  is  one  who  renders 
service  in  the  course  of  an  occupation,  and 
represents  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the 
means  whereby  it  is  accomplished,  and  is 
usually  paid  by  the  Job.'  Thomp.  Neg.  §  39, 
says:    'Perhaps  the  most  usual  test  by  which 
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to  detenniiie  whether  the  person  doing  the 
injury  was  a  servant  or  an  Independent  con- 
tractor is  to  consider  whether  he  was  work- 
ing by  the  lob  or  at  stated  wages-HSO  much 
per  day,  week,  or  month.  Schular  y.  Hudson 
River  R.  Co.  (N.  Y.)  38  Barb.  653.  A  person 
who  works  for  wages,  whose  labor  is  direct- 
ed and  controlled  by  the  employer,  either  In 
person  or  by  an  intermediate  agent,  is  a 
servant,  and  the  master  must  answer  for  the 
wrongs  done  by  him  in  the  course  of  bis 
employment  A  person  who,  for  a  stated 
sum,  engages  to  perform  a  stated  piece  of 
labor  in  which  he 'is  skilled*  the  proprietor 
of  the  work  leaving  him  to  his  own  methods, 
is  an  independent  contractor.  The  propri- 
etor does  not  stand  in  relation  of  superior  to 
him,  and  is  not  answerable  for  the  wrongs 
done  by  him  or  his  servants  in  the  prosecu- 
tion of  the  work,  unless  special  circumstan- 
ces exist  making  him  so.  The  fact  the  «n- 
pIoy6  was  hired,  not  for  a  definite  time,  but 
to  perform  a  particular  Job,  does  not,  how- 
ever, of  itself  negative  the  relation  of  mas- 
ter and  servant,  for  xmder  such  a  contract 
the  employer  may  well  retain  full  control 
over  blm;  and  it  must  be  constantly  borne  in 
mind  that  the  power  to  control,  on  the  part 
of  the  employer,  is  the  essential  fact  estab- 
lishing the  relation.'  A  person  employed  by 
the  agent  of  the  owner  of  a  street  railway* 
at  a  stipulated  sum  per  month,  to  run  a  car 
and  furnish  a  driver,  the  car  and  the  road  be- 
ing controlled  and  the  work  directed  by  the 
agent,  is  not  an  independent  contractor,  but 
is  a  servant."  Jensen  v.  Barbour,  89  Pac 
906,  90S,  15  Mont  582.  The  definition  in 
Bibb's  Adm'r  v.  Norfolk  &  W.  R.  Co.,  14  S. 
E.  163,  87  Va.  711,  quoted  and  approved  in 
Fink  V.  Missouri  Furnace  Co.,  82  Mo.  276, 
283,  52  Am.  Rep.  376;  Norfolk  &  W.  Ry.  Co. 
y.  Stevens'  Adm'r,  34  S.  E  625,  626,  97  Va. 
631,  46  L.  R.  A.  367. 

The  essential  element  of  the  definition 
of  an  "independent  contractor"  is  that  he 
has  control  of  the  work  under  the  contract 
and  this  may  be  the  case  though  working  on 
premises  still  in  the  possession  of  the  owner. 
Where  a  stairway  in  a  public  building  was  in 
process  of  construction  by  a  stair  builder  un- 
der a  contract  made  with  the  agent  of  the 
owner,  under  which  the  contractor  was  giv- 
en full  control  of  the  stairway  for  that  pur- 
pose, and  the  cleats  nailed  onto  the  stairs 
which  caused  plaintiff  to  fall  were  placed 
there  by  the  contractor's  servants,  over  whom 
the  agent  and  owner  had  no  control,  and  the 
work  was  not  completed  and  turned  over  to 
the  owner  until  a  month  after  the  accident, 
the  negligence,  if  any,  was  that  of  the  inde- 
pendent contractor,  exempting  the  owner 
from  liability.  Louthan  v.  Hewes,  70  Pac 
1066,  1066^  138  Cal.  116. 

A  construction  company  engaged  in 
building  a  railroad  made  a  subcontract  for 
tha  oonstruction  of  the  road  from  a  given 


point,  as  far  as  the  company's  chief  engineer 
might  determine,  the  company  to  furnish  a 
locomotive  and  train,  with  engineer,  fireman, 
and  brakeman,  for  the  use  of  the  subcontrac- 
tors in  such  work.  Held  that,  while  enga- 
ged in  such  work,  the  subcontractors  were  in- 
dependent contractors,  for  whose  negligence 
in  the  management  of  the  train  the  company 
was  not  liable.  Powell  v.  Virginia  Const 
Co.,  13  S.  W.  691,  694,  88  Tenn.  692,  17  Am. 
St  Rep.  925. 

A  laborer  engaged  for  50  cents  to  drive 
an  animal  to  defendant's  shop  from  another 
part  of  the  city  is  held  to  be  a  servant  and 
not  an  independent  contractor.  O'Neill  v. 
Blase,  68  S.  W.  764,  766,  94  Mo.  App.  648. 

mDEPENDENT  OOVENAITT* 

An  "Independent  covenant"  is  where  ei- 
ther party  may  recover  damages  from  the 
other  for  the  injury  he  may  have  received  for 
a  breach  of  the  covenants  in  liis  favor,  and 
it  is  no  excuse  for  the  defendant  to  allege 
a  breach  of  the  covenant  on  the  part  of  the 
plalntifiT.    Bailey  v.  White,  8  Ala.  330,  831. 

INBEPENDENT  EMPI^TICEHT. 

Stevedores  bringing  passengers*  baggage 
on  board  a  steamship  from  the  wharf  and 
placing  it  in  the  compartments  where  passen- 
gers may  request  to  have  it  placed,  so  as  to  be 
convenient  for  their  use  during  the  voyage^ 
are  not  exercising  an  Independent  employ- 
ment but  are  performing  a  duty  which  rests 
on  the  ship.  The  Dresden  (U.  S.)  62  Fed.  438» 
439. 

INDEPENDENT  EXECUTOB. 

Though  not  so  designated  by  statute,  an 
executor,  imder  a  will  made  in  accordance 
with  Rev.  St  art  1995,  providing  that  any 
person  may  provide  in  his  will  that  no  action 
shall  be  taken  towards  the  settlement  of  his 
estate  beyond  the  probating  of  the  will  and 
the  return  of  an  inventory,  is,  in  legal  phrase- 
ology, an  "independent  executor."  Ellis  t. 
Mabry,  60  S.  W.  571,  572,  25  Tex.  Civ.  App. 
164. 

INDEPENDENT  BECIiAMATION. 

'Independent  reclamation,"  as  used  in 
Pol.  Code,  S  3481,  relating  to  the  independent 
reclamation  of  swamp  lands,  means  separate 
and  distinct  reclamation.  People  ▼•  Parvin 
(Cal.)  14  Pac.  783,  785. 

INDEPENDENTLT. 

A  bequest  to  a  wife,  stipulating  that  the 
property  shall  be  held  by  her  "independent- 
ly," has  the  effect  of  excluding  her  husband 
from  any  rights  in  the  property.  Mazgetts  v. 
Barringer^  7  Sim.  482. 
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INDEX. 

"Webster  deflnes  index*  to  be  tbat  which 
points  out;  that  which  indicates  or  mani- 
fests. One  great  object  of  an  index  is  to  ren- 
der the  contents  of  a  book  readily  accessible." 
Metz  v.  State  Banl^  of  Brownsyille,  7  Neb. 
165,  172. 

The  proi)er  office  of  the  index  is  what  its 
name  Imports — ^to  point  to  the  record.  Cliase 
y,  Bennett,  58  N.  H.  428,  429. 

An  '*index,'*  according  to  the  dictionary, 
is  that  which  points  out;  that  which  shows, 
Indicates,  or  manifests.  In  ordinary  nse  it 
is  a  table  of  references  pointing  out  the 
page  of  a  book  where  a  certain  article  or  sub- 
ject may  be  found.  When  the  article  or  sub- 
ject to  be  pointed  out  is  a  record,  it  cannot  be 
done  until  the  record  has  an  existence  and 
has  found  a  place  on  a  certain  page  or  pages 
of  some  book.  Perkins  y.  Strong,  86  N.  W. 
292,  295,  22  Neb.  725. 

The  "index"  mentioned  in  the  statute  re- 
quiring a  plain  and  accurate  index  of  all 
Judgments,  etc.,  docketed  to  be  kept,  and 
making  the  clerk  liable  for  failure  to  docket 
any  Judgment  or  to  preserve  the  index,  is  a 
guide  to  the  docket  It  saves  labor  and  trou- 
ble in  examining  the  docket,  but  is  not  the 
docket  Itself,  nor  a  part  of  It  Thus  "docket- 
ing" the  Judgment  is  one  thing,  and  "index- 
ing" it  is  a  different  thing.  Calwell's  Ex'r  v. 
Prindle*s  Adm'r,  19  W.  Va.  604,  669. 

INDIA. 

The  word  "India,**  in  a  marine  policy  for 
a  voyage  to  India,  may  be  shown,  according 
to  the  mercantile  acceptation,  to  Include 
Mauritius.    Robertson  v.  Clark,  1  Bing.  445. 

IHBIA  BtJBBER. 

"India  rubber"  is  a  generic  name  for 
gums  having  the  qualities  of  caoutchouc 
Goodyear  v.  Mullee  (U.  S.)  10  Fed.  Cas.  707. 

"India  rubber,"  as  used  in  Act  March  8, 
1883,  §  2502,  Schedule  N,  providing  that  "ar- 
ticles composed  wholly  of  India  rubber,"  not 
specially  enumerated  or  provided  for  in  this 
act,  should  be  subject  to  a  certain  duty, 
should  be  construed  to  include  dental  rubber, 
though  composed  of  a  mixture  of  rubber  with 
sulphur  and  coloring  matter,  for  it  has  not 
lost  its  identity  by  a  chemical  change  and 
become  a  new  and  different  species.  It  is  not 
ciTide  rubber,  nor  milk  of  rubber,  nor  is  it  a 
fabric  of  rubber;  but  It  is  rubber  rendered 
elastic  and  more  attractive  by  coloring.  Sul- 
phur and  coloring  matter  make  the  resulting 
rubber,  while  still  remaining  rubber,  an  arti- 
cle of  rubber,  as  contradistinguished  from 
rubber  crude,  or  rubber  merely  cleansed  of 
impurities.  Junge  v.  Hedden,  13  Sup.  Ct  88, 
89,  146  U.  &  233,  86  U  Bd.  953. 


INDIAN. 

See  "Pueblo  Indians.* 

As  citizen,  see  "Gitizen.'* 

As  foreign  citizen,  see  "Foreign  dtizen.** 

As  slave,  see  "Slave." 

As  white  person,  see  "White  Person.** 

Chief  Justice  Marshall,  in  Worcester  ▼. 
Georgia,  31  U.  S.  (6  Pet)  515,  8  L.  Ed.  483, 
says  that  the  Indian  natives  had  always 
been  considered  as  distinct  independent  po- 
litical communities,  retaining  their  original 
natural  rights  as  the  undisputed  possessors 
of  the  soil  from  time  immemorial,  with  tbe 
single  exception  of  that  imposed  by  irresisti- 
ble power,  which  excluded  them  from  inter- 
course with  any  other  European  potentate 
than  the  first  discoverer  of  the  coast  of  the 
particular  re^^ion  claimed;  and  this  was  a 
restriction  which  those  European  potentates 
imposed  on  themselves  as  well  as  on  the  In- 
diana. Langford  v.  Mcmteith,  1  Idaho,  612, 
616. 

The  term  "Indians,"  as  ordinarily  used 
when  referring  to  persons  in  the  United 
States,  is  understood  to  refer  to  the  members 
of  that  race  of  men  who  inhabited  Nortb 
America  .when  it  was  found  by  Caucasian 
people.  And  it  does  not  logically  follow  that 
a  member  of  that  race  who  has  become  a 
citizen  may  no  longer  be  properly  called  an 
"Indian,"  with  more  force  than  it  would  also 
follow  that  a  member  of  the  African  or 
Negro  race,  commonly  called  in  this  country 
the  "colored  race,"  and  who  is  also  a  citizen, 
may  not  be  properly  and  technically  describ- 
ed by  his  racial  designation.  And  the  term 
"Indian,"  when  used  in  the  statute  without 
any  other  limitation,  should  be  held  to  in- 
clude members  of  the  aboriginal  race,  wheth- 
er now  sustaining  tribal  relations  or  other- 
wise. .  Frazee  v.  Spokane  County,  69  Pac. 
779,  782,  29  Wash.  278. 

Act  April  16,  1850,  f  14»  providing  that 
no  black  or  mulatto  person  or  Indian  shall 
be  allowed  to  give  evidence  In  favor  of  or 
against  a  white  man,  construed  to  Include  all 
nationalities  other  than  the  Caucasian.  Peo- 
ple T,  Hall,  4  Cal.  399. 

Bey.  St  S  2139,  provides  that  every  per- 
son who  disposes  of  spirituous  liquors  to 
any  "Indian  under  the  charge  of  any  super- 
intendent or  agent"  shall  be  punished,  etc. 
Held,  that  an  Indian  of  the  Nez  Perces  tribe, 
a  soldier  In  the  United  States  army,  was  un- 
der the  cliarge  of  a  superintendent  or  agent 
within  the  meaning  of  the  statute.  "When 
an  Indian  enlists  in  the  military  service,  the 
officers  of  Indian  afiTairs  are  only  partially 
relieved  of  their  charge  concerning  him,  and 
but  temporarily  deprived  of  power  to  control 
his  person.  While  he  is  in  the  army  such 
officers  continue  to  be  charged  with  the  duty 
of  caring  for  his  family  and  property  and 
interests  as  a  member  of  hia  tribe^  and  on  his 
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discharge  tnm  ttB  army  their  tight  to  con- 
trol him  wiU  be  fiiUy  restored."  United 
States  ▼.  Hnrshman  (U.  &)  63  Fed.  M8»  544. 

Adopted  white  man. 

^'Indian/'  as  used  in  Act  Oong.  Jane  80, 
18S4,  §  85,  which  relates  to  the  punishment 
of  offenses  committed  within  the  Jurisdiction 
of  the  United  States,  and  provides  ttiat  the 
proYialons  of  that  section  shall  not  extend  to 
crimes  committed  by  one  Indian  against  the 
person  or  property  of  another  Indian,  does 
not  Include  a  white  man  who  at  a  mature 
age  is  adopted  into  an  Indian  tribe.  It  refers 
to  those  who,  by  the  usages  and  customs  of 
the  Indians,  are  regarded  as  belonging  to 
their  race.  United  States  y.  Rogers,  45  U.  S. 
(4  How.)  667,  672,  11  L.  Bd.  1106;  United 
States  y.  Rogers  (U.  S.)  27  Fed.  Gas.  886,  889. 
See,  also,  Bz  parte  Morgan  (U.  S.)  20  Fed. 
298,  806. 

Hvsbmad  of  sqvaw. 

"Indian,**  as  used  lo  Rey.  St  |  2140, 
defining  crimes  and  providing  for  punish- 
ments, and  also  providing  that  the  provisions 
of  the  act  do  not  extend  to  offenses  commit- 
ted by  one  Indian  upon  the  person  or  pr(^ 
erty  of  another  Indian,  does  not  include  one 
who  has  married  an  Indian  squaw,  the  status 
of  a  person,  whether  an  Indian  or  not  witliin 
the  meaning  of  this  act,  being  determined  by 
the  status  of  the  father.  Bx  parte  Reynolds 
(U.  S.)  20  Fed.  Gas.  682,  685. 

Mixed  Uood. 

"Indians  by  descenV*  as  used  in  a  treaty 
reserving  certain  lands  to  certain  persons  and 
describing  them  as  ''Indians  by  descent,*'  is 
descriptive  of  persons  of  mixed  Indian  blood, 
and  includes  those  of  mixed  white  and  In- 
dian blood  as  well  as  those  of  full  Indian 
blood,  and  the  terms  are  applicable  to  both 
classes,  though  more  strictly  to  only  those 
of  the  whole  blood.  Campau  v.  Dewey,  9 
Bfich.  381.  484. 

Within  the  meaning  of  Indiana  Statutes 
relating  to  Indians,  the  term  "Indian**  in- 
cludes a  person  recognized  as  an  Indian  by 
the  community,  by  the  Indians  themselves, 
by  the  state  and  federal  authoritieB,  and  who 
is  stamped  as  such  by  birth,  education,  and 
language,  and  has  three-eighths  Indian  blood. 
Lafontaine  v.  Avaline,  8  Ind.  0»  18. 

The  son  of  a  negro  father  by  an  Indian 
mother  is  not  an  "Indian,"  within  the  mean- 
ing of  the  federal  statute  providing  for  the 
punishment  of  Indians  doing  certain  offenses, 
as  the  chUd  follows  the  condition  of  the 
father.  United  States  v.  Ward  (U.  &)  42 
Fed.  320. 

A  child  that  was  bom  from  a  marriage 
between  a  white  father  adopted  into  an  In- 
dian tribe  and  a  lialf-breed  Indian  woman  is 


not  an  Indian  within  the  meaning  of  the  act 
of  Ck>ngress  of  February  8,  1887,  granting 
lands  to  Indians  not  residing  upon  a  reser- 
vation. Keith  T.  United  States,  68  Pac  607, 
8  Okl.  446. 

A  child  partakes  of  tbe  condition  of  the 
mother,  and  if  the  mother  \b  an  Indian  the 
child  will  be  so  considered,  within  the  pro- 
visions of  Act  1834,  S  26,  declaring  that  the 
laws  of  the  United  States  for  the  punish- 
ment of  crime  in  the  Indian  Territory  shall 
not  extend  to  the  crimes  committed  by  one 
Indian  against  the  person  or  property  of  an- 
other. The  child  of  a  white  woman  by  an 
Indian  father  would,  for  the  purposes  of  that 
act,  be  deemed  of  the  white  race,  the  condi- 
tion of  the  mother,  and  not  the  quantum  of 
Indian  blood  in  the  veins,  determining  the 
condition  of  the  offspring;  this  standard  fol- 
lowing the  common-law  rule,  which  was  bor- 
rowed from  the  civil  law.  United  States  v. 
Sanders  (U.  S.)  27  Fed.  Gas.  960,  951. 

A  person  of  half  white  and  half  Indian 
blood  is  not  a  "white  person,"  within  the 
meaning  of  this  phrase  as  used  In  the  natu- 
ralization laws,  but  an  Indian.  In  re  Gamille 
(U.  S.)  6  Fed.  266. 

Bvery  person,  not  a  colored  person,  hav- 
ing one-fourth  or  more  of  Indian  blood,  shall 
be  deemed  an  Indian.    Gode  Va.  1877, 1 49. 

Ifongoliaiu 

"Indian,**  as  used  in  Act  April  16,  1850, 
§  14,  providing  that  no  Indian,  etc.,  shall  be 
allowed  to  give  evidence  In  favor  of  or 
against  a  white  man,  and  as  used  in  Civil 
Practice  Act,  §  894,  prohibiting  any  Indian, 
etc.,  from  testifying  as  a  witness  in  any  ac- 
tion in  which  a  white  person  is  a  party,  is 
to  be  construed  as  a  generic  term  distinguish- 
ing the  great  Mongolian  race,  and  is  not  con- 
fined to  the  aboriginal  inhabitants  of  North 
America.  The  name  "Indian**  was  given  to 
the  inhabitants  of  North  America  by  Colum- 
bus, under  the  supposition  that  the  new  con- 
tinent was  a  part  of  India,  and  "from  that 
time  down  to  a  very  recent  date  the  Ameri- 
can Indian  and  Mongolian  or  Asiatic  were 
regarded  as  the  same  type  of  the  human  spe- 
cies.**   People  V.  Hall,  4  Gal.  899. 

INDIAir  OOUimEtT. 

What  is  known  as  the  'Indian  country" 
or  the  "Indian  Territory**  was  first  defined 
and  appointed  by  the  act  of  June  30,  1834. 
That  definition  is  as  follows:  "That  all  that 
part  of  the  United  States  west  of  the  Missis- 
sippi, and  not  within  the  states  of  Missouri 
and  Louisiana  or  the  territory  of  Arkansas, 
and  also  that  part  of  the  United  States  east 
of  the  Mississippi  river,  and  not  within  any 
state  to  which  the  Indian  title  has  not  been 
extinguished,  for  the  purpose  of  this  act  is 
to  be  deemed  to  be  the  Indian  country."    The 
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expressions  ''Indian  country**  and  "Indian 
Territory"  are  used  interchangeably  in  tlie 
statutes.  We  speak  of  the  "Indian  Terri- 
tory/' but  politically  that  is  a  mistake;  there 
is  no  organization;  it  is  more  properly  a  ter- 
ritory, referring  simply  to  geographical  ex- 
tension, and  not  to  any  political  organiza- 
Uon.  .  In  re  Jackson  (U.  S.)  40  Fed.  372,  373. 

"Indian  country,"  as  used  in  Indian  In- 
tercourse Act  1834,  S  23  (4  Stat  732),  means 
that  country  in  which  the  intercourse  be- 
tween the  whites  and  Indians  is  regulated 
and  restrained  by  special  acts  of  Congress. 
In  re  Oarr  (O.  S.)  6  Fed.  Cas.  116.  116. 

"Indian  country,"  as  used  in  Rev.  St  S 
2145,  providing  that  the  general  laws  of  the 
United  States  governing  the  punishment  of 
crime  shall  extend  to  the  "Indian  country," 
includes  all  that  country  within  the  limits  of 
the  United  States  to  which  the  title  of  the 
Indians  has  not  been  extinguished,  even 
when  not  within  a  reservation  expressly  set 
apart  for  the  exclusive  occupancy  of  the  In- 
dians, exclmding,  however,  any  territory  em- 
braced within  the  exterior  geographical  lim- 
its of  a  state,  not  excepted  from  its  Juris- 
diction by  treaty  or  by  statute  at  the  time 
of  its  admission  into  the  Union.  The  term 
would  also  include  any  country,  actually  oc- 
cupied by  the  Indians,  over  which  Congress 
has  Jurisdiction,  under  its  constitutional 
power,  or  in  pursuance  of  treaties  made 
thereunder,  to  regulate  commerce  with  the 
Indian  tribes,  where  the  offense  charged  in 
any  way  interfered  with  such  commerce. 
Bx  parte  Kan-gi-shun-ca,  3  Sup.  Ct  396,  399, 
109  U.  S.  556,  27  L.  Bd.  1030. 

"The  'Indian  country,'  within  the  mean- 
ing of  the  statute  making  it  a  crime  to  in- 
troduce spirituous  liquors  therein,  is  only  that 
portion  of  the  United  States  or  its  territories 
which  has  been  declared  to  be  such  by  an 
act  of  Congress.  Because  a  country  is  in- 
habited or  owned  in  whole  or  in  part  by  In- 
dians, it  is  not  therefore  an  Indian  country 
within  the  purview  of  the  trade  and  com- 
merce acta"  United  States  v.  Sevelofl  (U. 
S.)  27  Fed.  Cas.  1021,  1022. 

As  eouMktxj  under  Iiidlan  title* 

The  term  "Indian  country,"  within  the 
meaning  of  Rev.  St  §§  2139,  2140,  and  29 
Stat  p.  506,  c.  109,  prohibiting  the  introduc- 
tion of  liquors  into  the  Indian  country,  does 
not  include  mining  claims  located  as  author- 
ized by  an  act  of  Congress  in  an  Indian  res- 
ervation. In  the  opinion  of  the  Supreme 
Court  by  Mr.  Justice  Miller,  in  the  case  of 
Bates  V.  Clark,  95  U.  S.  204,  208,  24  L.  Ed. 
471,  the  definition  of  "Indian  country"  is 
given  as  follows:  "The  simple  criterion  is 
that,  as  to  all  lands  thus  described,  it  was 
Indian  country  whenever  the  Indian  title  had 
not  been  extinguished,  and  it  continued  to  be 
Indian  country  so  long  as  the  Indians  had 


title  to  it,  and  no  longer.  As  soon  as  they 
parted  with  the  title  it  ceased  to  be  Indian 
country,  without  any  further  act  of  Congress, 
unless  by  the  treaty  by  which  the  Indiana 
parted  with  their  title,  or  by  some  act  of 
Congress,  a  different  rule  was  made  applica- 
ble to  the  case."  And  later,  In  the  case  of 
Ex  parte  Crow  Dog,  109  U.  &  556,  572,  3 
Sup.  Ct  396,  27  L.  Ed.  1030.  Mr.  Justice 
Matthews  said:  "In  our  opinion  that  defini- 
tion now  applies  to  all  the  country  to  which 
the  Indian  title  has  not  been  extinguished, 
within  the  limits  of  the  United  States,  even 
when  not  within  a  reservation  expressly  set 
apart  for  the  exclusive  occupancy  of  In- 
dians." It  Is  also  settled  by  the  decisions  of 
the  Supreme  Court  that  the  government  of 
the  United  States  is  the  primary  and  ulti- 
mate source  of  title  to  the  public  domain, 
and  the  Indians  are  not  recognized  as  hay- 
ing any  title,  except  the  mere  right  of  occu- 
pancy, which  Congress  has  the  right  at  any 
time  to  extinguish.  United  States  v.  Four 
Bottles  Sour-Mash  Whisky  (U.  S.)  90  FeO. 
720.  722.* 

The  "Indian  country"  embraces  all  land 
within  the  limits  of  the  United  States  to 
which  the  Indian  title  has  never  been  extin- 
guished, except  that  which  lies  within  the  ex- 
terior geographical  limits  of  a  state,  and 
which  was  not  excepted  from  the  .Jurisdic- 
tion of  that  state  at  the  time  of  its  admis- 
sion into  the  Union.  Ex  parte  Crow  Dog,  3 
Sup.  Ct  396,  399,  109  U.  S.  656,  27  L.  Ed. 
1030. 

"An  Indian  country'  is  a  portion  of  ter- 
ritory subject  to  an  Indian  title  and  inhab- 
ited by  Indiana  A  mere  solitude^  or  a  coun- 
try without  Indians,  would  hardly  be  consid^ 
ered  an  'Indian  country,'  even  if  their  title, 
which  is  merely  possessory,  would  survive 
the  absolute  absence  of  its  beneficiaries." 
United  States  v.  Certain  Property,  25  Pae. 
517,  520,  1  Ariz.  31. 

"Indian  country"  is  the  term  used  to  des- 
ignate the  '*territory  occupied  and  set  apart 
for  Indian  tribes  and  owned  exclusively  by 
them,  and  wholly  within  the  exclusive  Juria- 
dictlon  of  Congress."  United  States  v.  Cohn, 
52  S.  W.  38,  44,  2  Ind.  T.  474. 

Lands  ceded  to  the  United  States  by  the 
Indians  ceased  from  that  time  to  be  a  part 
of  the  "Indian  country"  within  the  nonln- 
tercourse  act  Clark  v.  Bates,  46  N.  W.  510, 
511, 1  Dak.  42. 

The  term  "Indian  country,"  defined  in 
the  act  of  Congress  of  1834  to  be  territory 
the  Indian  title  to  which  has  not  been  ex- 
tinguished, includes  any  portion  of  the  pub- 
lic domain  upon  which  an  Indian  tribe  has 
been  suffered  long  to  remain,  while  other 
portions  have  been  open  to  settlement  or  set 
aside  specifically  for  occupation.  Forty 
Three  Cases  Cognac  Brandy  (U.  S.)  14  Fed. 
539,  540. 
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As  territory  set  apart  for  Xadlaas. 

"Indian  conntry,"  as  nsed  in  Act  Ck>ng. 
June  SO,  1834,  ff  25,  8  Stat  788,  as  modified 
by  Rev.  St  2146,  2146,  which  enacts  that  so 
much  of  the  laws  of  the  United  States  as 
pioYldes  for  the  punishment  of  crimes  com- 
mitted within  any  place  within  the  sole  and 
ezclnsiye  Jnrisdiction  of  the  United  States, 
except  the  District  of  Colnmbia,  shall  be  in 
force  in  the  ''Indian  country,"  etc.,  is  a  tech- 
nical expression,  and  only  applies  to  such 
portions  of  the  United  States  as  are  described 
in  the  first  section  of  the  act  above  referred 
to^  or  have  since  become  such  by  and  in  pur- 
suance of  an  act  of  Congress  or  a  treaty  of 
the  United  States.  It  does  not  extend  to  or 
apply  to  any  country  simply  because  it  is 
owned  or  inhabited  by  Indians  in  whole  or 
In  part  United  States  v.  Bridelman  (U.  S.) 
7  Fed.  884,  885. 

"Ever  since  the  phrase  the  'Indian  coun- 
try* found  its  way  into  the  federal  Constitu- 
tion it  has  been  used  to  signify  not  only  a 
place  or  tract  of  country  actually  occupied 
by  Indians,  but  also  a  tract  so  occupied  by 
them,  and  set  apart  or  designated  as  exclu- 
Bively  for  their  use,  under  and  by  the  au- 
thority of  the  United  States."  United  States 
V.  Martin  (U.  S.)  14  Fed.  817,  822. 

McCrary,  O.  J.,  in  construing  the  provi- 
sions of  Rev.  St  §  2138,  which  prohibits  the 
introduction  of  spirituous  liquors  or  wines 
into  the  Indian  country,  said:  "If  necessity 
required  the  court  to  determine  the  meaning 
of  the  words  'Indian  country,'  in  the  absence 
of  any  statutory  definition  I  should,  in  a 
criminal  case,  in  obedience  to  the  rule  which 
requires  that  words  in  a  penal  statute  shall 
be  construed  strongly  in  favor  of  the  accused, 
hold  that  'Indian  country'  is  that  portion  of 
the  public  domain  which  is  set  apart  as  a 
reservation  or  as  reservations  for  the  use 
and  occupancy  of  the  Indians,  and  not  the 
whole  vast  extent  of  the  national  domain  to 
which  the  Indian  title  has  not  been  extin- 
guished. I  do  not  say  that  I  would  in  any 
criminal  case  undertake  to  define  the  words 
Indian  country'  as  used  in  the  statutes  of 
the  United  States,  but  I  do  say  that  the 
meaning  just  suggested  seems  to  me  to  be 
the  more  reasonable."  Forty-Three  Gallons 
of  Cognac  Brandy  (U.  S.)  11  Fed.  47,  50,  51. 

The  "Indian  country"  includes  such  por- 
tions of  the  public  domain  as  are  expressly 
reserved  for  the  use  and  occupation  of  the 
several  tribes  and  bands  of  Indians,  and 
which  are  not  included  within  the  jurisdic- 
tion of  any  state  or  territorial  government 
United  States  v.  E:nowlton,  3  Dak.  58,  74, 
13  N.  W.  573. 

The  term  "Indian  country"  is  used  to 
designate  lands  forming  a  part  of  the  terri- 
tory of  the  United  States  which  have  been 
set  apart  to  the  Indians,  as  contradistin- 


guished from  states  and  territoriea.  Bx  parte 
Morgan  (U.  S.)  20  Fed.  288,  804. 

Alaska^ 

It  may  well  be  said  that  Alaska  Is  not 

an  "Indian  country,"  in  the  ordinary  sense 
of  the  words,  but  it  is  an  Indian  country  so 
far  as  Congress  may  choose  to  make  it  such. 
True,  the  government  has  never  treated  with 
the  Indians  of  Alaska,  but  in  the  third  arti- 
cle of  the  treaty  of  March  3,  1867,  there  is 
express  and  specific  reservation  of  power 
to  the  United  States  to  make  laws  and  regu- 
lations in  relation  to  the  aboriginal  tribes, 
and  Congress  has  the  power  to  treat  and 
consider  it  as  Indian  country,  so  far  as  to 
prohibit  the  sale  of  Intoxicating  liquors  as 
a  beverage  within  such  territory.  United 
States  V.  Nelson  (U.  S.)  28  Fed.  202,  203. 

Act  Cong.  March  3,  1873,  extending  to 
Alaska  two  sections  of  Act  June  30,  1834, 
know  as  the  "Indian  intercourse  law,"  and 
relating  principally  to  the  interdiction  of  the 
liquor  traffic  among  the  Indians,  makes  said 
territory  "Indian  country"  only  to  the  ex- 
tent of  the  prohibited  commerce,  and  does 
not  put  the  Alaska  Indians  on  general  foot- 
ing with  Indians  of  other  parts  of  the 
United  States.  In  re  Sah  Quah  (U.  S.)  31 
Fed.  827;  Waters  v.  Campbell  (U.  S.)  28 
Fed.  Ca&  411,  412. 

The  district  of  Alaska  is  not  'Indian 
country,"  within  the  meaning  of  Act  June 
30,  1834,  regulating  the  trade  and  inter- 
course with  Indian  tribes.  United  States  v. 
Stephens  (U.  S.)  12  Fed.  52,  53  (citing  United 
States  V.  Sevelofl!  [U.  &]  27  Fed.  Cas.  1022, 
1023). 

"Indian  country,"  as  used  in  Rev.  St  f 
2146,  prohibiting  the  courts  of  the  United 
States  from  taking  cognizance  of  any  crime 
committed  by  one  Indian  against  the  per- 
sonal property  of  another  In  the  Indian  coun- 
try, does  not  include  all  country  "owned  or 
inhabited  in  whole  or  in  part  by  Indians  or 
aborigines."  It  does  not  include  Alaska. 
Kie  V.  United  States  (U.  S.)  27  Fed.  851. 

Glierokae  Outlet. 

That  tract  of  the  Indian  Territory  known 
as  the  "Cherokee  Outiet"  was  not  included 
within  the  boundaries  of  Oklahoma,  and, 
though  attached  to  Logan  county,  Okl.,  for 
Judicial  purposes,  continued  to  be  Indian 
country,  and  the  United  States  District  Court 
bad  jurisdiction  over  offenses  committed  in 
such  Outiet,  and  of  an  indictment  for  horse 
stealing  committed  therein.  United  States 
V.  Prldgeon,  14  Sup.  Ct  745-748,  153  U.  S. 
48,  38  L.  Ed.  631. 

Orow  Tndian  reservatloa. 

Prior  to  the  admission  of  Montana  as 
a  state,  the  Crow  Indian  Reservation,  sit- 
uated therein,  was  part  of  the  "Indian  couu' 
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try***  within  the  meaning  of  Rev.  St  f  2145, 
extending  the  general  criminal  laws  of  the 
United  States  oyer  the  Indian  country. 
United  States  t.  ParteUo  (U.  &.)  48  Fed.  070, 
670. 

Montanm* 

All  the  country  embraced  within  the 
limits  of  Montana  Territory,  for  the  purpose 
of  Indian  intercourse,  must,  under  4  Stat 
735,  S  1,  providing  that  all  parts  of  the 
United  States  west  of  the  Mississippi,  and 
not  within  Missouri  and  Louisiana,  or  the 
territory  of  Arkansas,  be  taken  and  deemed 
Indian  country.  United  States  t.  196  Buffalo 
Robes,  1  Mont  489-194. 

Oregon. 

The  term  'Indian  country,''  as  defined 
by  Act  Cong.  June  30,  1834,  does  not  in- 
clude Oregon,  as  the  act  shows  in  terms  that 
it  was  intended  to  apply  to  a  country  over 
which  the  general  government  had  absolute 
and  exclusive  Jurisdiction,  and  at  that  time 
the  Oregon  country  was  by  treaty  with 
Great  Britain  in  the  Joint  occupation  of  that 
country  and  the  United  States.  United 
States  T.  Tom,  1  Or.  26,  27. 

Beserrations  witldn  states* 

The  term  ''Indian  country"  in  Rev.  St 
U.  S.  S  2145,  providing  that  the  general  laws 
of  the  United  States  governing  the  punish- 
ment of  crimes  shall  extend  to  the  Indian 
country,  includes  Indian  reservations  which 
are  within  the  boundaries  of  the  different 
States,  unless  there  are  some  provisions  in 
the  act  admitting  the  state  prohibiting  the 
United  States  from  exercising  Jurisdiction 
over  such  reservations.  United  States  v.  Par- 
teUo (U.  S.)  48  Fed.  670,  676;  United  States 
V.  Monte,  3  Pac.  45,  46,  8  N.  M.  (Gild.)  173. 

All  Indian  reservations  held  under  trea- 
ty stipulations  with  the  government  must  be 
deemed  and  taken  to  be  a  part  of  the  ''In- 
dian country,"  within  the  meaning  of  all 
laws  on  that  subject;  and  where  Indians  of 
one  tribe  are  found  on  a  reservation  as- 
signed to  another  tribe,  they  being  there 
without  lawful  authority,  the  Commissioner 
of  Indian  Affairs  may  cause  their  removal, 
if  he  deems  their  presence  detrimental  to 
the  peace  and  welfare  of  the  Indians  occu- 
pying the  reservation.  United  States  v. 
Crook  (U.  &)  25  Fed.  Cas.  695,  700. 

The  term  "Indian  reservation,"  as  used 
In  the  several  acts  of  Congress  in  reference 
to  public  lands  which  are  not  subject  to 
settlement  or  occupancy  by  white  persons,  but 
are  set  apart  exclusively  for  the  use  of  In- 
dians, who  still  sustain  their  tribal  rela- 
tions and  are  under  the  charge  and  control 
of  an  Indian  agent,  is  "Indian  country," 
within  the  meaning  of  the  federal  statutes, 
giving  the  federal  government  Jurisdiction 
over  crimes  committed  in  the  Indian  coun- 


try.   Qoodson  T.  United  States,  54  Pae.  423, 
426,  7  Okl.  117. 

"Indian  country,^  as  used  in  Rev.  St 
U.  S.  §  2133,  making  it  a  crime  for  any  per- 
son other  than  an  Indian  to  attempt  to  re- 
side in  the  Indian  country  as  a  trader,  or  to 
introduce  goods  or  trade  therein,  without  a 
license  from  the  government  agent  is  de- 
fined to  be  "all  country  to  which  the  Indian 
title  has  not  been  extinguished,  within  the 
limits  of  the  United  States,  ef en  when  not 
within  a  reservation  expressly  set  apart  for 
the  exclusive  occupancy  of  Indiana^  except 
that  within  the  boundaries  of  the  state;  and 
it  embraces  all  territory  within  the  bound- 
aries of  states  actually  occupied  by  Indians, 
and  excluded  by  statute  or  treaty  from  state 
Jurisdiction."  Bx  parte  Crow  Dog,  109  U. 
S.  556,  3  Sap.  Ct  896,  27  L.  Ed.  1030.  The 
Indian  reservations  in  the  state  of  New  York 
are  not  included  within  this  definition.  Ben- 
son V.  United  States  (U.  S.)  44  Fed.  178,  182. 

An  Indian  reservation  is  "Indian  coun- 
try," withhi  Rev.  St  S  2147,  authorizing  the 
removal  of  all  persons  found  within  the  In- 
dian country  contrary  to  law.  United  States 
V.  Sturgeon  (U.  S.)  27  Fed.  Cas.  1357. 

The  Umatilla  Indian  reservation  is  a 
place  within  the  geographical  limits  and 
general  Jurisdiction  of  the  state  of  Oregon, 
but  is  also  a  tract  of  country  to  which  the 
Indian  title  is  not  extinguished,  and  which 
has  been  permanently  set  apart  by  territory 
as  a  reservation  for  the  use  of  the  Indiana^ 
and  is  therefore  "Indian  country,"  within 
the  meaning  of  that  phrase  as  used  in  the 
Revised  Statutes  of  the  United  States. 
United  States  v.  Barnhart  (U.  S.)  22  Fed.  285, 
288. 

"Indian  country,"  in  Rev.  St  U.  S.  9  2133. 
prescribing  the  penalty  for  unauthorized  trad- 
ing in  the  Indian  coimtry,  does  not  include 
a  tract  of  land  existing  as  the  Klamath  In- 
dian reservation  prior  to  the  act  of  the 
President  in  setting  apart  four  tracts  of 
land  within  the  limits  of  the  state  of  Cali- 
fornia not  including  such  reservation,  for 
Indian  reservations,  under  Act  April  8,  1868, 
authorizing  the  President  at  his  discretion 
to  set  aside  not  exceeding  four  tracts  of 
land,  and  that  said  tracts  may  be  or  may 
not  include  existing  reservations.  United 
States  V.  48  Pounds  of  Rising  Star  Tea  (U.  S.) 
38  Fed.  400,  401. 

The  Osage  reservation,  in  Oklahoma,  la 
"Indian  country,"  within  the  meaning  of  St 
U.  S.  §  2145,  extending  to  the  Indian  country 
the  general  laws  of  the  United  States  as 
to  punishment  of  crimes,  though  such  reser- 
vation has  been  withdrawn  from  the  Indian 
Territory.  In  re  Ingram,  69  Pac.  868,  869,  12 
Okl.  54. 

The  Sioux  Indian  reservation,  set  apart 
under  the  treaty  proclaimed  February  24. 
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1869,  is  Indian  country.    Ublig  y.  Garrison, 
2  N.  W.  253.  254,  2  Dak.  71. 

The  Wliite  Mountain  Indian  reserration, 
wltblB  the  territory  of  Arizona,  is  a  part  of 
the  Indian  country,  within  the  meaning  of 
Rev.  St  U.  S.  §  2145,  which  extends  to  the 
Indian  country  the  general  laws  of  the 
United  States  as  to  the  punishment  of  crimes, 
etc.  Ex  parte  Wilson,  11  Sup.  Ct  870,  871. 
140  U.  S.  575,  35  L.  Ed.  513. 

Act  Ck>ng.  June  30,  1834,  defining  **In- 
dian  country"  as  all  that  part  of  the  United 
States  west  of  the  Mississippi,  and -not  with- 
in the  states  of  Missouri  and  Louisiana,  or 
the  territory  of  Arkansas,  and  also  that 
part  of  the  United  States  east  of  the  Mis- 
sissippi river,  and  not  within  any  state,  to 
which  the  Indian  title  has  not  been  extin- 
guished, though  npt  re-enacted  in  the  Re^ 
Tised  Statutes  of  the  United  States,  and 
therefore  repealed  by  Rev.  St.  U.  S.  S  5596 
[U.  a  CJomp.  St  1901,  p.  8751],  may  be  re- 
ferred to  for  the  purpose  of  ascertaining  the 
meaning  of  the  term  "Indian  country"  found 
in  any  other  sections  of  the  Revised  Statutes 
which  were  re-enactments  of  Act  ITune  80, 
1834.  The  Red  Lake  and  Pembina  Indian 
reservation  was  held  to  be  Indian  country. 
United  States  v.  L«  Bris,  7  Sup.  Ot  894,  121 
U.  S.  278,  80  L.  Ed.  946. 

XHDIAN  RESERVATION. 

As  Indian  country,  see  "Indian  Country." 
As  public  land,  see  "Public  Land." 

"An  Indian  reservation  may  be  defined 
to  be  a  certain  limited  portion  of  our  na- 
tional domain  assigned  by  the  federal  gov- 
ernment to  a  tribe  or  tribes  of  Indians,  or 
some  part  or  parts  of  the  same,  to  be  held 
by  them  according  to  the  terms  of  the  as- 
signment" United  States  v.  Certain  Prop- 
erty, 25  Pac.  517,  520,  1  Ariz.  31. 

An  Indian  reservation  is  a  part  of  the 
public  domain  set  apart  by  the  public  au- 
thorities for  the  use  and  occupation  of  a 
tribe  or  tribes  of  Indians.  It  may  be  set 
apart  by  an  act  of  Congress,  by  treaty,  or 
by  executive  order,  but  cannot  be  estab- 
lished by  custom  or  prescription.  The  fact 
that  a  particular  tribe  or  band  of  Indians 
have  for  a  long  time  occupied  a  particular 
tract  of  country  does  not  constitute  such 
country  an  Indian  reservation.  Ferty-Three 
Cases  of  Cognac  Brandy  (U.  S.)  14  Fed.  539. 

In  order  to  create  a  reservation,  it  is 
not  necessary  that  there  should  be  a  for- 
mal cession  or  a  formal  act  setting  apart 
a  tract.  It  is  enough  that  from  what  has 
been  done  there  results  a  certain  defined 
tract  appropriated  to  certain  purposes. 
Where  the  Indian  occupation  was  confined  by 
a  treaty  to  a  certain  specified  tract,  that  in 
effect  became  an  Indian  reservation.  Mlnne- 
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sota  V.  Hitchcock,  22  Sup.  Ct  650,  657.  185 
U.  S.  373,  46  L.  Ed.  954. 


nrBIAJff  TEBRITOBT* 

What  is  known  as  the  "Indian  country," 
or  the  Indian  Territory,  was  first  defined  and 
appointed  by  Act  June  30,  1834.  That  def- 
inition is  as  follows:  .  "That  all  that  part 
of  the  United  States  west  of  the  Mississippi, 
and  not  within  the  states  of  Missouri  and 
Louisiana,  or  the  territory  of  Arkansas,  and 
also  that  part  of  the  United  States  east  of 
the  Mississippi  river,  and  not  within  any 
state,  to  which  the  Indian  title  has  not  been 
extinguished,  for  the  purpose  of  this  act  is 
to  be  deemed  to  be  the  Indian  Territory." 
The  expressions  "Indian  country"  and  "In- 
dian Territory"  are  used  interchangeably  in 
the  statutes.  We  speak  of  the  Indian  Ter- 
ritory, but  politically  that  is  a  mistake. 
There  is  no  organization.  It  Is  more  prop- 
erly a  territory,  referring  simply  to  geo- 
graphical extension,  an^  not  to  any  political 
organization.  In  re  Jackson  (U.  S.)  40  Fed. 
372,  373. 

INBIAK  TITLE. 

The  Indian  titie  to  land  is  the  right  to 
use,  keep,  and  enjoy  it  Brown  v.  Bel- 
marde,  8  Kan.  41,  52. 

"An  Indian  title  ifi  ono  of  mere  occm- 
pancy,  possession,  or  use.  subject  to  tli3 
right  of  pre-emption  in  thQ  United  States." 
United  States  v.  Certair  Property,  25  Paj. 
517,  520,  1  Ariz.  31. 

"It  is  settled  by  the  decisions  of  the  Sii 
preme  Court  that  the  government  of  the 
United  States  is  the  primary  and  ultimate 
soujrce  of  title  to  the  public  domain,  and 
the  Indians  are  not  recognized  as  having 
any  title,  except  the  mere  right  of  occu- 
pancy which  Congress  has  the  right  at  any 
time  to  extinguish."  Johnson  v.  Mcintosh,  21 
U.  S.  (8  Wheat)  543,  604,  5  L.  Ed.  681; 
United  States  v.  Cook,  86  U.  S.  (19  Wall.) 
591-594,  22  L.  Ed.  210;  Spalding  v.  Chandler, 
160  U.  S.  394-470,  16  Sup.  Ct  360.  40  L. 
Ed.  469;  United  States  v.  Four  Bottles  Sow 
Mash  Whisky  (U.  S.)  90  Fed.  720-722. 

INDIAN  TRIBE. 

As  state,  see  "State.** 

Indian  tribes  are  domestic  Independent 
nations,  which  are  separate  from  the  states 
of  the  Union,  within  whose  limits  they  are 
located,  and  are  exempt  from  the  operation 
of  state  laws.  They  are  subject  to  control 
of  the  United  States,  so  far  as  is  consistent 
with  their  character  as  separate  political 
communities  or  statea  They  have  the  right 
to  administer  justice  among  themselves,  even 
to  the  extent  of  inflicting  the  death  pen- 
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tlty.    State  t.  McKenney,  2  Pac  171,  ITl, 
18  Not.  182. 

Ab  used  in  Act  Marcb  8,  1891,  c.  538,  f 
1,  26  Stat.  851  [U.  S.  Gomp.  St  1901,  p.  758], 
giving  the  Court  of  Claims  Jurisdiction  of  all 
claims  for  property  taken  and  destroyed  by 
Indians  belonging  to  any  tribe  in  amity  with 
the  United  States,  means  a  body  of  Indians 
of  the  same  or  a  similar  race,  united  in  a 
community  under  one  leadership  or  govern- 
ment, and  Inhabiting  a  particular,  though 
sometimes  ill-deflned,  territory.  Montoya  t. 
United  States,  21  Sup.  Ct  858,  859,  180  U. 
S.  261.  45  L.  Ed.  521. 

**It  is  doubtful  whether  the  term  *for- 
elgn  nations*  can  with  strict  accuracy  be  ap- 
plied to  Indian  tribes  which  are  solely  within 
the  limits  of  the  United  States.  Tbey  may 
more  correctly  be  denominated  'domestic  de- 
pendent nations.'  They  occupy  territory  to 
which  the  United  States  asserts  a  title  inde- 
pendent of  their  will,  which  must  take  effect 
in  point  of  possession  when  their  right  of 
possession  ceases.  Meanwhile  they  are  In 
a  state  of  pupilage.  Their  relation  to  the 
United  States  resembles  that  of  a  ward  to 
his  guardian.  They  look  to  our  government 
for  protection,  rely  upon  its  kindness  and 
its  power,  and  appeal  to  it  for  relief  to  their 
wants.  They  and  their  country  are  con- 
sidered, by  foreign  nations  as  well  as  by 
ourselves,  as  being  so  completely  under  the 
sovereignty  and  dominion  of  the  United 
States  that  any  attempt  to  acquire  their 
lands  or  to  form  a  political  connection  with 
them  would  be  regarded  as  an  invasion  of 
our  territory  and  an  act  of  hostility."  Chero- 
kee Nation  V.  Georgia,  30  U.  S.  (6  Pet)  1, 
17,  8  L.  Ed.  25. 

Indiaas  in  Malme  aad  Massaelmsetts« 

Indians  resident  within  the  state  of 
Maine  are  not  "Indian  tribes,"  within  the 
treaty-making  powers  of  the  federal  govern- 
ment whatever  the  status  of  the  Indian 
tribes  In  the  West  may  be.  The  Indian 
tribes  there  meant  are  those  who  have  a 
tribal  organization,  so  as  to  be  able  to  make 
treaties  law  and  punish  crimes  and  ad- 
minister civil  Justice  among  themselvea  All 
the  Indians,  of  whatever  tribe,  remaining  In 
Massachusetts  and  Maine,  have  always  been 
regarded  by  those  states  and  by  the  United 
States  as  bound  by  the  laws  of  the  state  In 
which  they  live.  Their  position  is  like  that 
of  those  Cherokees  who  remained  In  North 
Carolina.  State  v.  Newell,  24  Atl.  943,  84 
Me.  465  (citing  Danzell  v.  Webquish,  108  Mass. 
183;  Murch  v.  Tomer,  21  Me.  [8  Shep.]  535; 
The  Cherokee  Trust  Funds,  117  U.  S.  288, 
6  Sup.  Ct  718,  29  L.  Ed.  880). 

FneUo  Tndlans. 

The  term  "Indian  tribe,**  as  used  In  Rev. 
St  U.  &  f  2118»  providing  that  every  person 


should  be  subject  to  a  penalty  wlio  made 
a  settlement  on  any  land  belonging,  secured, 
or  granted  by  a  treaty  with  the  United 
States  to  any  Indian  tribe,  means  those 
semi-Independent  tribes  whom  the  govern- 
ment has  always  recognized  as  exempt 
from  our  laws,  whether  within  or  without 
the  limits  of  an  organized  state  or  terri- 
tory, and  in  regard  to  their  domestic  gov- 
ernment left  to  their  own  rules  and  tradi- 
tions, in  whom  we  have  recognized  the  ca- 
pacity to  make  treaties,  and  with  whom  the 
government  state  and  national,  deals,  with 
a  few  exceptions,  only  hi  their  national  or 
tribal  character,  and  not  as  individuals. 
The  Pueblo  Indians^  of  the  village  or  pueblo 
of  Taos,  are  not  within  the  meaning  of  the 
words  "Indian  tribe,'*  as  used  in  the  statute, 
though  they  may  be  designated  by  the  word 
"tribe.'*  They  for  centuries  have  been  a 
pastoral  and  agricultural  people,  raising 
flocks  and  cultivating  the  soil,  and  since 
the  introduction  of  the  Spanish  Catholic 
missionaries  into  the  country  have  adopted 
mainly,  not  only  the  Spanish  language,  but 
the  religion  of  a  Christian  church.  They 
manufadture  nearly  all  their  blankets,  cloth- 
ing, and  agricultural  and  culinary  Imple- 
ments; Integrity  and  virtue  among  them  is 
fostered  and  encouraged;  and  they  are  aa 
Intelligent  as  most  nations  or  people  de- 
prived of  means  or  facilities  of  education. 
Their  lyimes,  their  customs,  and  their  hab- 
its are  similar  to  those  of  the  people  in 
whose  midst  they  reside,  or  In  the  midst  of 
whom  their  pueblos  are  situated.  They  are 
a  peaceable,  industrious^  intelligent  honeat, 
and  virtuous  people,  and  are  Indians  only 
in  feature,  complexion,  and  a  few  of  their 
habits;  In  all  respects  superior  to  all  bat 
a  few  of  the  civilized  Indians  of  the  country, 
and  the  equal  of  the  most  civilized  thereof. 
United  States  v.  Joseph,  94  U.  S.  614,  615,  24 
L.  Ed.  295. 


INDICATE 

An  instruction  that  a  certain  declara- 
tion, under  the  circumstances  and  in  view 
of  declarant's  condition  when  made,  indi- 
cates that  she  then  realized  that  she  was 
about  to  die,  was  held  to  be  error  on  the 
ground  that  the  word  "indicates,"  as  so  used, 
is  the  same  as  "shows,"  and  renders  the 
instruction  a  charge  on  the  effect  of  the  evi- 
dence. White  V.  State,  lU  Ala.  92,  97,  21 
South.  330. 

It  is  true,  perhaps,  that  what  is  merely 
"indicated**  by  certain  facts  may  not  be 
shown  by  theuL  Although  the  words  "show** 
and  "indicate**  are  sometimes  interchange- 
able in  popular  use,  they  are  not  always  so. 
The  present  ordinary  use  of  the  words  dis- 
closes a  difference  in  signification,  and  that 
this  is  perhaps  more  recognizable  when 
these  terms  are  applied  to  the  law  or  to 
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medical  science.  T6  show  is  to  make  ap- 
parent ar  clear  by  eyidence,  to  proTe,  while 
an  indication  may  be  merely  a  symptom,  that 
which  points  to  or  giyes  direction  to  the 
mind.  In  a  prosecution  for  mmrder  It  was 
held  that  the  commonwealth  had  the  right 
to  inquire  in  proper  form  from  a  competent 
expert  whether  any  condition  of  facts  as- 
sumed proved  or  indicated  insanity.  Ck>yle 
T.  Commonwealth,  104  Pa.  117-188. 

The  word  "nndicating/'  as  used  in  an  in- 
struction on  a  trial  for  grand  larceny,  that 
if  the  jury  were  satisfied  beyond  a  reason- 
able doubt,  that  defendant  killed  or  had  the 
calf  killed,  and  that  she  cut  out  the  brand 
and  cut  off  the  ears  of  the  calf,  and  burned 
up  the  ears  and  part  of  the  hide  so  cut  out, 
'^this  would  be  a  circumstance  to  be  con- 
sidered by  you  indicating  that  the  defendant 
was  not  the  owner  of  the  calf,  and  of  her 
knowledge  that  she  was  not  the  owner," 
etc.,  would  be  understood  by  the  Juiy  as 
tending  to  show  a  certain  result;  and  the 
language  of  the  instruction  is  not  in  viola- 
tion of  the  Constitutional  proYision  prohibit- 
ing the  court  from  charging  the  Jury  with 
re8i>ect  to  matters  of  fact  State  t.  Loto- 
less,  17  Ney.  424,  426^  80  Pac.  1060. 

INDICAVIT. 

A  person  who  Is  sued  In  the  spiritual 
court  may  purchase  a  writ  which  is  called 
••indicaTit,-  which  writ'  is  a  prohibition. 
State  T.  Commissioners  of  Roads  for  Christ 
Church  Parish  (8.  a)  1  Mill,  Const  65,  68,  12 
Am.  Dec.  586L 

INDICT. 

BCT.  St  n.  8.  I  1032  [U.  8.  Comp.  St 
1901,  p.  722],  which  provides  that  when  any 
person,  indicted  for  any  offense  against  the 
United  States,  upon  his  arraignment  stands 
mute  or  refuses  to  answer  thereto,  it  shall 
be  the  duty  of  the  court  to  enter  the  plea  of 
not  guilty  on  his  behalf,  is  so  construed  as 
to  include  both  an  Indictment  and  an  infor- 
mation. United  States  t.  Borger  (U.  8,)  7 
red.  188,  198. 

miOTABIiE  OrFEKBE. 

Under  Const  art  1«  19  18-24,  proTiding 
that  no  person  can  for  an  indictable  offense 
be  proceeded  against  criminally  by  informa 
tioD,  except  in  certain  spedflc  instances,  mis- 
demeanors were  not  intended  to  be  embraced 
in  the  words  'indictable  offense.**  That 
phrase  Included  felonies  only.  State  t.  Ber- 
lin, 42  Mo.  672,  674,  676;  State  T.  Cowan,  29 
Mo.  880,  884. 

And  eyen  if  an  offense,  which  by  the 
statute  was  punished  in  such  a  way  or  was 
of  such  a  grade  that  the  offender  could  not 


be  proceeded  againrt  except  by  indictment, 
is  by  a  municipal  ordinance  made  punisha- 
ble in  such  manner  or  reduced  to  such  grade 
as  to  render  the  offender  liable  to  prosecu- 
tion on  information,  the  accused  has  no  cause 
of  complaint  against  such  ordinance  Stats 
T.  Cowan,  29  Mo.  380,  884. 

ZRBIOTMEIIT. 

See  "BUI  of  Indictment** 
All  indictments,  see  "Alt'* 

"Indictment"  is  a  common-law  term,  and 
the  courts  have  necessarily  to  look  to  the 
common  law  to  ascertain  its  meaning.  Mott 
T.  State,  29  Ark.  147,  149. 

The  word  "indictment"  is  said  to  be  de- 
rired  from  the  old  French  word  "inditer," 
which  signifies  to  indicate;  to  show;  to 
point  out  Its  object  is  to  indicate  the  of- 
fense charged  against  the  accused.  Wil- 
liams T.  State,  12  Tex.  App.  895,  398  (citing 
Bout.  Law  Diet). 

Indictment  is  a  general  remedy  for  the 
redress  of  public  injuries,  and  may  be  filed 
in  all  cases  where  an  offense  is  created  and 
punishment  imposed,  authorizing  in  such 
cases  penal  actions  or  action  in  the  nature  of 
qui  tam.  Louisville  ft  N.  R.  Co.  t.  Common- 
wealth, 66  8.  W.  506,  506,  112  Ky.  635. 

An  indictment  is  a  written  accusation 
against  the  indiyldual  charged.  It  is  in  sub- 
stance the  declaration  of  the  state,  setting 
forth  the  offense  of  which  she  complains. 
State  T.  Walker,  82  N.  C.  234,  236. 

An  Indictment  means  just  what  it  did  at 
common  law.  The  Legislature  may  change 
its  form,  but  cannot  change  the  substance  of 
its  material  averments,  without  infringing 
upon  constitutional  guaranties.  State  v. 
Terry,  100  Mo.  601,  614,  19  S.  W.  206,  209 
(citing  State  v.  Meyers,  99  Mo.  Loc.  Cit  116, 
12  S.  W.  616). 

The  first  pleading  on  the  part  of  the  peo- 
ple is  the  indictment  Cr.  Co^e  N.  T.  1903, 
1274. 

The  object  of  an  Indictment  is  two-fold: 
First,  to  inform  the  defendant  of  the  of- 
fense with  which  he  is  charged  with  such 
particularity  as  will  enable  him  to  prepare 
for  his  trial;  second,  so  to  define  and  iden- 
tify the  offense  that  the  defendant  may,  if 
convicted  or  acquitted,  be  able  to  defend  him- 
self, in  case  he  be  indicted  again  for  the  same 
offense,  by  pleading  the  record  of  such  con- 
viction or  acquittal.  United  States  v.  Lor- 
ing  (U.  S.)  91  Fed.  881,  884.  See,  also. 
Huntsman  v.  State^  12  Tex.  App.  620,  636. 

Aeeiftsatlom  lij  gnu&d  jury. 

An  indictment  is  a  written  accusation  or 
one  or  more  persons  of  a  crime  or  misde- 
meanor, preferred  to  and  presented  upon 
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oath  by  a  errand  jury.  Board  of  County 
Com.  T.  Graham,  4  Col.  201,  202  (citing  Bur- 
rlll.  Law  Diet;  4  Bl.  Comm.  302);  State 
T.  Whltlock,  41  Ark.  403.  400;  State  t.  Tom- 
llnson,  26  N.  C.  32,  33 ;  In  re  Durant,  12  Atl. 
650,  653,  60  Vt  176;  Llncohi  v.  Smith,  27 
Vt  (1  Williams)  328,  360 ;  State  v.  Hewlett, 
27  South.  18,  19.  124  Ala.  471;  Mose  v.  State, 
35  Ala.  421,  425;  Ex  parte  Hart,  63  Fed. 
249,  259,  11  C.  a  A.  165.  28  L.  R.  A.  801; 
Lougee  V.  State,  11  Ohio,  68,  72;  State  r. 
Schnelle,  24  W.  Va.  767,  774;  People  t. 
Qulgg,  59  N.  Y.  83,  86;  State  v.  Millain,  3 
Nev.  409;  Williams  v.  State,  12  Tex.  App. 
395,  398  (citing  Bish.  Cr.  Proc.) ;  Goddard  T. 
State,  12  Conn.  448,  452  (citing  4  Bl.  Comm. 
302). 

It  is  described  by  the  Supreme  Court  of 
the  United  States  as  the  presentation  to  the 
proper  court  under  oath  by  a  grand  Jury 
duly  impaneled  of  a  charge  describing  an  of- 
fense against  the  law  for  which  the  party 
charged  may  be  punished.  Ex  parte  Bain, 
121  U.  S.  1,  7  Sup.  Ct.  781,  30  L.  Ed.  849 
(cited  in  Ex  parte  Hart  [U.  S.]  63  Fed.  249, 
259,  11  C.  C.  A.  165,  28  L.  R.  A.  801). 

"An  Indictment  is  a  written  accusation 
on  oath,  by  at  least  12  of  the  grand  jury, 
against  a  person  named  therein,  of  a  crime 
which  it  defines,  to  be  carried  into  court  and 
there  made  of  record."  1  Bish.  Cr.  Proc.  fi 
131.  Williams  v.  State,  12  Tex.  App.  395, 
^98;  Vanvickle  v.  State,  2  S.  W.  642,  643, 
22  Tex.  App.  625;  Finley  t.  State,  61  Ala. 
201. 

An  indictment  is  an  accusation  at  the 
suit  of  the  state,  by  the  oaths  of  12  men  at 
the  least,  and  not  more  than  23,  of  the  same 
county  wherein  the  offense  was  committed^ 
returned  to  inquire  of  all  offenses  in  general 
in  the  county  determinable  by  the  court  in 
which  they  are  returned,  and  finding  a  bill 
brought  before  them  to  be  true.  Ex  parte 
Slater,  72  Mo.  102,  106;  Mack  y.  People,  82 
N.  Y.  235,  237. 

"An  indictment  is  an  accusation  in  writ- 
ing, presented  by  a  grand  jury  to  a  compe- 
tent court,  charging  a  person  with  a  public 
offense."  Comp.  Laws  N.  M.  1897,  f  977; 
Rev.  St  Utah  1898,  i  4605;  Comp.  Laws 
Nev.  1900.  f  4168;  Pen.  Code  Idaho  1901,  f 
5303;  Rev.  Codes  N.  D.  1899,  f  7882;  Code 
Cr.  Proc.  S.  D.  1903,  i  185;  Pen.  Code  Cal. 
1903,  i  917;   Rev.  St.  Okl.  1903.  f  5336. 

An  indictment  is  an  accusation  in  writ- 
ing, found  and  presented  by  the  grand  jury 
to  the  court  in  which  they  are  paneled* 
charging  the  person  with  the  commission  of 
a  public  offense.  Ind.  T.  Ann.  St  1899,  i 
1443. 

"An  indictment  is  the  written  statement 
of  a  grand  jury,  accusing  a  person  therein 
named  of  some  act  or  omission  which  by  law 


is  declared  to  be  an  offense."  Williams  t. 
State,  12  Tex.  App.  395,  398,  399  (quoting 
Code  Cr.  Proc.  Tex.  1895,  art  419);  State  v. 
Edmondson,  43  Tex.  162,  165;  Vanyickle  ▼• 
State.  2  S.  W.  642,  648,  22  Tex.  App.  025. 

An  indictment  proceeds  entirely  from 
the  grand  jury.  It  is  the  result  of  their  de- 
liberations on  the  evidence  produced  before 
them.  The  court  has  no  agency  in  causing 
the  finding  of  an  indictment  and  can  exer- 
cise properly  no  influence  beyond  charging 
the  grand  jury,  when  impaneled,  as  to  the 
duties  they  are  required  to  perform,  or  ad- 
vising them  on  their  request  subsequently  as 
to  any  matter  of  law.  An  accusation  of  a 
criminal  offense  not  the  finding  and  present- 
ment of  a  grand  jury  is  not  an  indictment 
and  confers  on  a  court  no  jurisdiction  to  put 
the  accused  on  trial  before  a  petit  jury. 
Finley  v.  State,  61  Ala.  201. 

An  indictment  under  Code,  f  2915,  is  an 
averment  in  writing,  made  by  a  grand  jury 
legally  convoked  and  sworn,  that  a  person 
therein  named  or  described  has  done  some 
act  or  been  guilty  of  some  omission  which 
by  law  is  a  public  offense.  Under  the  stat- 
ute a  grand  jury  must  be  composed  of  not 
less  than  15  persons.  An  indictment  found 
by  a  jury  of  less  than  15  is  therefore  not 
good,  and  a  party  cannot  be  legally  brought 
to  trial  on  an  indictment  found  by  a  grand 
jury  not  authorized  by  law.  Norris'  House 
T.  State  (Iowa)  3  G.  Greene,  513,  517. 

An  indictment  is  a  formal  charge  prefer- 
red by  a  legally  organized  grand  jury,  and  is 
one  of  the  only  two  authorized  methods  of 
procedure  by  which  jurisdiction  over  the  per- 
son of  a  defendant  charged  with  crime  can 
ordinarily  be  acquired;  the  other  method 
being  by  information.  Ex  parte  State,  71 
Ala.  871,  375. 

An  Indictment  is  an  accusation  from  a 
body  charged  and  sworn  to  investigate  the 
crime  upon  the  oath  of  witnesses,  and  it 
acts  judicially.  People  v.  Dorthy,  46  N.  Y. 
Supp.  970,  977,  20  App.  Div.  308. 

Const  art  2,  f  12,  provides  tliat  no  per- 
son shall  be  proceeded  against  criminally 
otherwise  than  by  indictment  save  in  certain 
cases.  Held,  that  the  word  "indictment** 
means  the  instrument  legally  known  by  that 
name,  and  created  and  shaped  in  the  manner 
required  by  law,  to  wit  a  written  accusation 
of  an  offense  preferred  to  and  presented  on 
oath  as  true  by  a  grand  jury  at  the  suit  of 
the  government  State  t.  Grady,  12  Mo.  App. 
361,  363. 

The  terms  •Indictment'*  and  "present- 
ment," in  the  sense  of  the  Bill  of  Rights,  nec- 
essarily presuppose  and  include  the  action  of 
the  grand  jury  in  the  common-law  sense  of 
these  terms.  Eason  v.  State,  11  Ark.  4S2, 
500;  State  v.  Cox,  8  Ark.  436^  4^;  Wolf  v. 
State,  19  Ohio  St  248»  251. 
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"Indictment"  is  a  technical  word,  pectd- 
lar  to  Anglo-Saxon  Jurlsprndence,  and  Im- 
plies the  finding  of  a  grand  jury;  and  In  a 
complaint  for  writ  of  habeas  corpns,  setting 
forth  that  criminal  proceedings  had  been  in- 
stituted in  Russia  and  that  relator  had  been 
Indicted,  the  word  •^indicted"  Is  used  in  the 
general  sense  of  charged  or  accused  by  legal 
proceedings,  and  not  in  the  technical  sense  of 
an  indictment  as  here  understood.  Grin  v. 
Shine.  23  Sup.  Ct  98,  103,  187  U.  S.  181,  47  L. 
Ed.  130. 

Essentiala. 

An  indictment  is  a  brief  narrative  of  the 
offense  charged,  which  must  contain  a  cer- 
tain description  of  the  crime  and  the  facts 
necessary  to  constitute  it  People  v.  White 
(N.  Y.)  24  Wend.  520.  670;  Lambert  v.  Peo- 
ple (N.  Y.)  9  Cow.  678,  607  (citing  2  Hale,  P. 

C.  169);  People  t.  Gates  (N.  Y.)  13  Wend. 
311.  317;  People  y.  Stark,  12  N.  Y.  Supp.  688; 
State  V.  Reddington,  64  N.  W.  170,  174,  7  8. 

D.  36a 

An  indictment  is  nothing  more  than  a 
plain,  brief  notification  of  an  offense  commit- 
ted by  any  person  and  the  necessary  circum- 
stances that  concur  to  sustain  its  facts  and 
nature.  Richardson  v.  State,  7  Atl.  43,  45, 
66  Md.  206. 

An  indictment  is  a  plain,  brief,  and  cer- 
tain narrative  of  any  event,  and  it  is  a  gen- 
eral rule  of  criminal  law  that  every  indict- 
ment must  contain  a  certain  description  of 
the  crime  of  which  defendant  is  accused  and 
a  statement  of  the  necessary  facts  by  which 
it  is  constituted.  Alderman  v.  People,  4  Mich. 
414,  424,  9  Am.  Dec.  321. 

An  indictment  must  state  all  the  facts 
and  circumstances  comprised  in  the  defini- 
tion of  the  offense  by  the  rule  of  common 
law  or  the  statute  on  which  the  indictment 
is  founded,  and  these  must  be  stated  with 
clearness  and  certainty,  or  the  Indictment 
will  be  bad.  State  ▼.  Hayward,  83  Mo.  299, 
309. 

The  indictment  must  contain,  first,  the 
title  of  the  action,  specifying  the  name  of 
the  court  in  which  the  indictment  is  present- 
ed and  the  names  of  the  parties;  second,  a 
plain  and  concise  statement  of  the  act  con- 
stituting the  crime,  without  unnecessary  rep- 
etition. People  V.  Flaherty,  29  N.  Y.  Supp. 
641,  642,  79  Hun,  48  (citing  Code  Cr.  Proc. 
N.  Y.  f  276).  And  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  was  intended.  Rev.  St.  Idaho, 
f  7632;  Territory  v.  Evans,  17  Pat  139.  140, 
2  Idaho  (Hash.)  425. 

The  ihdictment  must  state  the  facts  of 
the  crime  with  as  much  certainty  as  the  na- 
ture of  the  case  will  admit.  There  can  be  no 
latitude  of  intention  to  include  more  than 
wliat  is  charged.  It  must  be  explicit  enough 
to  support  itself.     Lord  Mansfield  says  it 


must  relate  an  intelligible  story.    People  v. 
Gates  (N.  Y.)  18  Wend.  811,  817. 

An  indictment  must  be  framed  with  suffi- 
cient certainty.  For  this  purpose  the  charge 
must  contain  a  description  of  the  crime  or 
misdemeanor  of  which  the  defendant  is  ac- 
cused and  a  statement  of  the  facts  by  which 
it  is  constituted,  so  as  to  identify  the  accu- 
sation. Williams  V.  State,  12  Tex.  App.  395, 
398. 

The  meaning  of  the  word  "indictment" 
in  the  Bill  of  Rights  requires  that  it  should 
state  the  essential  acts  and  omissions  which 
constitute  the  offense  with  which  the  party 
is  accused.  It  must  charge  explicitly  all  that 
is  essential  to  constitute  the  offense,  and  can- 
not be  aided  by  intendment  A  statement  of 
a  legal  result,  a  conclusion  of  law,  will  not  be 
sufllclent  Williams  v.  State,  12  Tex.  App. 
395,  400. 

An  indictment  is  something  more  than  a 
mere  accusation  based  upon  probable  cause. 
It  is  an  accusation  based  upon  legal  testi- 
mony of  a  direct  and  positive  character,  and 
it  is  the  concurring  judgment  of  at  least  12 
of  the  grand  Jurors  that  upon  the  evidence 
presented  to  them  the  defendant  is  guilty. 
People  V.  Tinder,  19  Cal.  539,  81  Am.  Dec.  77. 

An  indictment  is  an  official  presentation 
to  the  court  that  a  person  has  been  guilty 
of  some  designated  felony  based  upon  the  tes- 
timony of  witnesses  before  the  grand  Jury. 
Semon  v.  State,  62  N.  B  625,  626,  168  Ind. 
66. 

An  indictment  must  charge  all  acts  or 
omissions  essential  to  constitute  the  offense 
of  which  the  defendant  is  accused;  and,  this 
being  the  requirement  of  the  Constitution, 
the  Legislature  has  not  the  power  to  dispense 
with  it,  nor  to  validate  as  an  indictment  a 
statement  which,  pretermitting  the  acts  or 
omissions  constituting  an  offense,  charges  the 
conclusion  of  law  deducible  therefrom.  Wil- 
liams V.  State,  12  Tex.  App.  895. 

An  indictment  should  be  quashed  when 
it  clearly  appears  by  affidavits  that  it  was 
found  by  the  grand  Jury  without  adequate 
evidence.  People  v.  Restenblatt  (N.  Y.)  1 
Abb.  Prac.  268,  269. 

Same— Name  of  defendant. 

An  indictment  is  an  accusation  of  a  per- 
son of  crime.  It  is  an  accusation  against  a 
person,  and  not  against  a  name,  and*  there- 
fore a  person  may  be  indicted  without  the 
mentioning  of  any  name,  but  designating  him 
as  a  person  whose  name  is  to  the  grand  Ju- 
rors unknown.  Lasure  v.  State,  19  Otiio  St 
43,  61. 

Same— Allegation    of    pvosontment    on 
oath. 

At  common  law  it  was  essential  that  the 
indictment  should  allege  upon  its  face  that  it 
was  presented  upon  the  oatlis  or  affirmations 
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of  tbe  grand  Jurors,  and  such  is  the  usual  and 
common  form  In  this  state,  though  not  easen- 
tlaL  Vanyic^le  t.  State,  2  &  W.  642,  648» 
22  Tex.  App.  625. 

Same— Ttme  of  offense. 

An  averment  in  an  indictment  of  the  time 
when  the  offense  was  committed  is  unnec- 
essary, unless  the  time  is  a  constituent  part 
of  the  offense.  Though  such  an  averment  is 
frequently  made,  where  a  statute  makes  an 
act  criminal  when  committed  after  a  certain 
specified  day,  or  increases  the  punishment 
therefor,  it  would  seem  that  this  is  not  nec- 
essary, and  it  certainly  is  not  necessary 
where  the  statute  goes  into  effect  immedlate- 
W  after  its  passage,  or  at  the  time  at  wliich 
statutes  generally  go  into  operation.  State 
V.  Sam,  13  N.  G.  567. 

"All  that  is  necessary  in  regard  to  lay- 
ing the  time  in  an  indictment  is  that  the 
offense  shall  appear  to  have  been  committed 
before  the  finding  of  the  bill,  excepting  in 
those  cases  where  the  time  forms  part  of  the 
offense,  as  in  l>ro8ecutions  which  are  limited 
to  a  certain  period,  and  in  murder,  where 
the  time  of  the  death  must  be  laid  within  a 
year  and  a  day  after  the  giving  of  the  mor- 
tal stroke.  But  generally,  where  the  time 
when  an  offense  is  committed  is  immaterial, 
and  it  is  still  indictable,  whether  done  at  one 
time  or  another,  there  it  is  not  traversable  if 
alleged  under  a  scilicet,  and  its  repugnancy 
to  the  premises  will  not  vitiate,  but  the  scili- 
cet itself  will  be  rejected  as  superfluous.'* 
State  V.  Haney,  8  N.  C.  460,  461  (quoting  1 
Saund.  170). 

Saaio— Veame* 

An  indictment  which  omitted  the  essen- 
tial allegation  of  venue,  and  was  amended  in 
that  respect,  was  no  longer  an  indictment  of 
a  grand  jury,  within  the  meaning  of  the  Con- 
stitution, which  prohibits  the  trial  of  any 
person,  except  on  indictment  of  the  grand 
Jury.    State  v.  Chamberlain*  6  Ner.  257. 


AS— Verllloation. 

An  indictment  is  an  accusation  in  writ- 
ing, presented  by  a  grand  jury  to  a  competent 
court,  charging  a  person  with  a  public  of- 
ftose.  Pen.  Code  Mont  f  1371.  Under  such 
statute  an  indictment  need  not  be  verified. 
State  V.  BranU^,  50  Pac  410,  411«  20  Mont 
178. 

Bill  of  indlotment  dlstinsnished. 
Before  the  paper  containing  the  criminal 
charge  is  handed  out  by  the  grand  jury,  it  is 
called  a  "bill  of  Indictment"  After  it  is 
found,  and  all  the  blanks  filled  out  it  is 
called  an  "indictment"  State  t.  Bay  (a  C.) 
Blce»  Law,  1,  4,  83  Am.  Dec.  9a 

Oavse  distlncnislied* 

See  "Cause." 


Obmrse  mw  pvese&tmeat. 
See  "Presentment" 

Both  the  Constitution  of  the  United 
States  and  that  of  Maryland  use  the  terms 
"indictment,"  "presentment"  and  "charge" 
interchangeably,  and  as  referring  to  the  first 
step  in  the  prosecution  of  a  crime.  State  t. 
Kiefer,  44  AtL  1048,  1014,  90  Md.  166. 

OomplAlat. 

Gen.  St  c.  171,  |  17,  provides  that  an 
offense  committed  on  the  boundary  of  two 
counties,  or  within  100  rods  of  the  dividing 
line  between  them,  may  be  alleged  in  the 
indictment  to  have  been  committed,  and 
may  he  prosecuted  and  punished,  in  either 
county.  In  a  prosecution  on  a  complaint  of 
an  offense  of  which  a  police  court  had  Juris- 
diction, and  which  was  alleged  to  have  been 
committed  within  100  rods  of  the  dividing 
line  between  two  counties,  it  was  contended 
that,  owing  to  the  use  of  the  word  "indict- 
ment" Jurisdiction  to  prosecute  in  either 
county  existed  only  where  the  proceedings 
are  by  indictment  and  that  inasmuch  as  the 
proceedings  in  the  police  court  were  by  com- 
plaint, the  police  court  could  not  entertain  Ja- 
risdlctlon  of  the  case.  In  answer  to  this  c<mi- 
tention  the  court  said  that,  as  the  purpose  of 
the  enactment  was  to  secure  the  full  opera- 
tion of  the  criminal  laws  and  to  avoid  the 
embarrassing  questions  of  the  exact  limits 
and  boundaries  of  county  lines,  the  term  "in- 
dictment" ought  not  to  be  construed  as  re- 
stricting the  effect  of  the  statute  to  pro- 
ceedings by  indictment  but  that  it  should  be 
extended  so  as  to  include  proceedings  in  a  po- 
lice court  by  complaint  Commonwealth  t. 
Qillon,  84  Mass.  (2  Allen)  502,  508. 

The  term  "indictment,"  as  used  in  Pub. 
St  p.  200,  f  6,  providing  that  no  person  shall 
be  held  to  answer  on  a  second  indictment  for 
an  offense  of  which  he  has  been  acquitted 
by  a  Jury  on  the  merits,  includes  "complaint** 
Commonwealth  v.  Ooulet,  85  N.  B.  780,  160 
Mass.  276. 

Infonaation* 

An  information  cannot  be  considered  as 
the  equivalent  of  an  indictment  S2x  parte 
Hart,  63  Fed.  249,  259,  11  C.  C.  A«  165,  28  L. 
R.  A.  801. 

An  indictment  is  an  accusation  by  the 
grand  jury,  while  an  information  is  an  accu- 
sation by  a  district  attorney.  The  term  "in- 
dictment" in  a  constitutional  provision  that 
all  indlctmenta  must  terminate  with  the  for- 
mula against  the  peace  and  dignity  of  the 
state,  is  held  not  to  include  informations. 
Nichols  V.  State,  85  Wis.  308,  310, 

Rev.  St  1889,  i  4290,  restricting  the 
right  of  appeal  by  the  state  in  criminal  cases 
to  those  in  which  "an  indictment  is  quash- 
ed, or  adjudged  insuflicient  on  demurrer,  or 
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where  Judgment  thereon  is  arrested,**  does 
not  giye  a  right  of  appeal  In  a  case  where 
the  Information  was  quashed.  ''Indictment^ 
is  a  technical  word,  and  when  nsed  in  the 
Constitotion  and  in  the  statutes  must  be 
construed  to  hare  been  used  in  the  meaning 
attached  to  it  at  common  law,  to  wit,  an  ac^ 
cusation  preferred  by  a  grand  Jury  of  the 
county  wherein  the  offense  was  committed. 
Ex  parte  Slater,  72  Mo.  102.  "An  informa- 
tion by  the  prosecuting  attorney  also  has  a 
well-defined  meaning  at  common  law,  but 
differs  from  an  indictment  in  this:  that, 
whereas  the  indictment  is  the  accusation  of 
a  grand  Jury,  an  information  is  only  the  alle- 
gation of  the  officer  who  exhibits  it"  State 
T.  Cornelius,  44  S.  W.  717,  718,  143  Mo.  179 
(citing  5  Bac.  Abr.  pp.  167,  170,  172;  State 
y.  Kelm,  79  Mo.  615);  State  t.  Oarr,  44  S. 
W.  776.  777,  142  Mo.  607.  See,  also.  State  r. 
WhiUock,  41  Ark.  408,  406;  Glepper  v.  State, 
4  Tex.  242,  246;  Territory  ▼.  Gutinola,  14 
Pac  809,  810,  4  N.  M.  160. 

The  word  "indictment,"  in  the  statute  re- 
lating to  the  right  to  try  a  prisoner  for  lesser 
offense,  where  either  a  conyiction  or  acquit- 
tal occurs  on  an  indictment,  is  a  generic  term 
embracing  an  information.  State  y.  Hatcher, 
38  S.  W.  719,  136  Mo.  641. 

Am  pvoseeiitlom. 

Rey.  St  c.  34,  i  75,  making  it  an  offense 
to  trade  with  a  slaye,  and  which  proyldes 
that  no  suit  or  indictment  should  be  prose- 
cuted for  any  yiolation  of  the  act,  unless 
such  suit  or  indictment  be  commenced  within 
12  months,  meant  the  finding  of  the  grand 
Jury,  and  was  not  used  in  the  sense  of  "pros- 
ecution."   State  y.  Tomlinson,  25  N.  a  32, 33. 

The  word  "indictment,"  as  used  in  Act 
March  31,  1860,  proyidlng  that  all  indict- 
ments which  shall  hereafter  be  brought  or 
exhibited  for  any  crime,  murder  and  yolun- 
tary  manslaughter  excited,  shall  be  brought 
and  exhibited  within  the  time  and  limita- 
tions expressed  in  the  act  and  not  after,  is 
synonymous  with  the  term  "prosecution." 
Ck>mmonwealth  y.  Haas,  57  Pa.  (7  P.  F. 
Smith)  445. 

**The  term  indictment'  is  used  in  ordi- 
nary conyersation,  and  often  in  Judicial  opin- 
ions, to  embrace  any  criminal  prosecution," 
and  hence,  in  an  action  for  libel  for  charging 
that  plaintiff  was  under  an  indictment  for 
malfeasance  in  office,  the  defendant  may 
show  a  prosecution  and  conyiction  of  the 
plaintiff  on  such  charge  before  a  Justice  of 
the  peace.  Bailey  y.  Kalamazoo  Pub.  Co., 
40  Mich.  251,  255. 

Proieeutiem  hj  warrant. 

Under  Ck)dB^  i  4782,  an  Indictment  Is  an 
accusation  in  writing,  presented  by  the  grand 
Jury  of  the  county,  charging  a  person  with 
an  indictable  offense.    Under  this  definition 


section  4820  of  the  Code,  which  proyldes  that 
when  an  indictment  has  been  quashed  for 
any  cause,  the  period  which  elapses  between 
the  finding  of  such  indictment  and  a  subse- 
quent indictment  must  be  deducted  from  the 
time  limited  by  law  for  the  prosecution  of 
the  offense,  does  not  authorize  the  deduction 
of  the  time  between  the  commencement  of  a 
prosecution  by  warrant  in  a  court  which 
proyed  to  ha  ye  no  Jurisdiction  and  a  subse- 
quent finding  of  an  indictment  since  the  first 
prosecution  was  not  a  prosecution  under  an 
Indictment    Bube  y.  State,  76  Ala.  73,  74. 

INDIFFERENCE-INDIFFERENT. 

"Indifferent"  as  used  in  respect  to  a 
person  standing  indifferent  in  a  pending 
cause,  means  that  the  mind  of  such  person 
is  in  a  state  of  neutrality  as  respects  the 
person  and  the  matter  to  be  tried;  that  there 
exists  no  bias  for  or  against  either  party  in 
the  mind  of  the  Juror,  calculated  to  operate 
upon  him:  that  he  comes  to  the  trial  with  a 
mind  uncommitted,  and  prepared  to  weigh 
the  eyldence  in  impartial  scales.  A  person 
who  stated  that  if  the  eyldence  on  a  second 
trial  should  be  the  same  as  on  the  first  he 
should  pronounce  defendants  guilty,  is  not 
standing  indifferent  People  y.  Vermllyea 
(N.  Y.)  7  Oow.  103,  122. 

"Indifferent  men,"  as  used  in  Gen.  St  c. 
69,  i  2,  proyidlng  that  for  the  due  marking 
out  of  any  highway  the  town  council  shall 
appoint  three  suitable  and  indifferent  men, 
not  interested  or  concerned  in  the  land 
through  which  said  highway  is  to  pass,  can- 
not be  construed  to  Include  petitioners  for  the 
laying  out  of  the  highway.  Anthony  y.  Town 
Council  of  South  Kingstown,  13  R.  1. 129, 130. 

The  term  "indifferent  freeholders,"  in  a 
statute  requiring  real  estate  taken  by  execu- 
tion to  be  appraised  by  indifferent  freehold- 
ers, does  not  Include  a  tenant  of  one  of  the 
parties  to  the  suit  Mitchell  y.  Eirtland,  7 
Conn.  229,  231. 

As  aff eeted  lij  relattonsliip. 

Under  Rey.  St  c.  1,  f  4,  rule  22;  requir- 
ing disinterestedness  and  indifference  on  the 
part  of  those  performing  Judicial  acts,  those 
are  excluded  who  are  related  to  the  parties 
in  the  action  within  the  fourth  degree,  as 
well  as  those  who  are  pecuniarily  interested 
in  the  adjudication.  Lyon  y.  Hamor,  73  Me. 
56  (citing  Conant  y.  Norris,  58  Me.  451). 

"Indifferent,"  as  used  in  a  Connecticut 
statute  requiring  the  appointment  of  an  in- 
different appraiser,  means  "impartial;  free 
from  bias."  A  nephew  by  marriage  of  one 
of  the  parties  is  not  an  Indifferent  appraiser 
of  land  under  a  leyy  within  the  meaning  of 
the  statute.    Fox  y.  Hills,  1  Conn.  295,  807. 

Under  a  statute  proyidlng  that  apprais- 
ers are  to  be  indifferent  freeholders^  an  ap* 
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praiser  who  Is  uncle  to  the  wife  of  one  of  the 
parties  Is  not  indifferent  within  the  meaning 
of  the  law.  Tweedy  t.  Picket  (Conn.)  1  Day, 
109,  111. 

INDIGENT. 

''Indigent,  pious  young  men,**  as  used  in 
a  bequest  providing  that  any  surplus  income 
from  the  testator's  estate  should  be  expend- 
ed for  the  support  of  indigent,  pious  young 
men  preparing  for  the  ministry  in  New  Ha- 
ven, Conn.,  is  too  uncertain  in  its  terms  to 
render  the  bequest  enforceable.  White  v. 
Fisk,  22  Conn.  81,  51. 

A  cliaritable  gift,  providing  that  the  in- 
terest of  a  certain  fund  should  be  applied  by 
the  selectmen  of  a  certain  town  to  aid  indi- 
gent young  men  in  fitting  themselves  for  the 
evangelical  ministry,  is  not  void  for  uncer- 
tainty, since  neither  "indigent"  nor  "evangel- 
ical" is  of  rare  use  or  hidden  meaning,  but 
both  are  quite  within  ordinary  Intelligence, 
and  point  with  a  suiUcient  degree  of  certain- 
ty to  the  individual  to  enable  the  statute  of 
charitable  uses  to  distinguish  him  from  all 
others,  and  are  sufficiently  accurate  to  de- 
scribe a  man  who  is  without  sufficient  means 
of  his  own,  and  whom  no  person  is  bound  and 
able  to  supply,  to  enable  him  to  prepare  him- 
self for  preaching  the  gospel.  Storrs  Agricul- 
tural School  T.  Whitney,  8  AtL  141,  146»  54 
Conn.  342. 

A  person  is  indigent  who  is  destitute  of 
property  or  means  of  comfortable  subsist- 
ence; one  who  is  needy  or  poor.  Juneau 
County  v.  Wood  County,  85  N.  W.  387,  388, 
109  Wis.  330. 

"Indigent  insane,*'  as  used  in  Code,  f 
2278^  providing  that  in  admission  to  an  asy- 
lum preference  shall  be  given  to  the  indi- 
gent insane,  means  those  who  have  no  in- 
come over  and  above  what  is  sufficient  to 
support  and  maintain  those  who  may  be  le- 
gally dependent  on  them.  In  re  Hybrat,  25 
S.  B.  963,  966,  119  N.  C.  359. 

The  word  "indigent"  means  "needy,"  or 
"poor,"  and  applies  to  those  who  are  desti- 
tute of  property  and  the  means  of  comforta- 
ble subsistence.  City  of  Lynchburg  y. 
Slaughter,  75  Va.  57,  62. 

The  law  of  indigence,  as  distinct  from 
pauperism,  was  first  introduced  into  our  lun- 
acy statutes  in  1842.  It  was  designed  for  the 
benefit  of  that  laboring  population  which  is 
only  self-supporting  while  employed.  Hence 
such  persons  are  accorded  a  temporary  sup- 
port from  the  county  for  a  specified  time. 
This  support,  being  a  county  charge,  cannot, 
as  in  the  case  of  paupers,  be  cast  upon  any 
particular  town  in  which  such  "Indigent" 
lunatic  may  have  a  residence.  People  v. 
Board  of  Sup'rs  of  Schoharie  County,  121  N. 
Y.  345,  350,  24  N.  E.  830,  831. 


The  term  "indigent  insane,"  when  appli- 
ed to  a  person  without  a  family,  means  one 
whose  estate,  after  payment  of  his  debts, 
and  excluding  from  the  estimate  such  part 
of  his  estate  as  is  exempt  from  execution,  is 
worth  less  in  cash  than  $300;  and  when  ap- 
plied to  a  person  having  a  family  means  one 
whose  estate,  estimated  as  aforesaid,  is  worth 
less  in  cash,  after  payment  of  his  debts  and 
the  support  of  his  family  for  one  year,  than 
$1,000:  provided  that,  when  applied  to  a  mar- 
ried woman,  her  estate  and  that  of  her  hus- 
band shall  be  estimated  as  aforesaid,  and  the 
amount  shall  determine  the  question  afore- 
said, whether  she  be  a  poor  person,  or  not, 
within  the  meaning  of  the  chapter  relating 
to  asylums.    Rev.  St  Mo.  1899,  8  4894. 

INDIGNITY. 

"Indignity"  is  defined  by  Mr.  Webster  to 
be  "unmerited  contemptuous  conduct  toward 
another;  any  action  toward  another  whicij 
manifests  contempt  for  him;  contumely,  in- 
civility, or  injury,  accompanied  with  insult." 
Coble  T.  Coble,  55  N.  C.  392,  395. 

Indignities,  such  as  authorize  a  divorce, 
are  those  which  render  the  condition  of  the 
wife  intolerable,  or  her  life  burdensome,  and 
are  to  be  distinguished  from  such  cruelties 
as  endanger  her  life.  Erwin  t.  Erwin,  67 
N.  0.  82,  84. 

The  term  "indignities,"  in  Act  March  12; 
1849,  amendatory  of  the  Act  of  1845  concern- 
ing divorces,  and  declaring  that  it  shall  be  a 
cause  of  divorce  for  either  party  to  offer  sucb 
indignities  to  the  other  as  shall  render  his  or 
her  condition  intolerable,  does  not  necessari- 
ly require  that  such  indignities  be  to  the  per- 
son, as  expressly  required  by  the  act  of  1845, 
which  requirement  is  omitted  in  the  amend- 
atory act  "In  determining  what  is  such  an 
indignity.  It  is  Impossible  to  lay  down  any 
rules  that  will  apply  to  all  cases,  because 
the  habits  and  feelings  of  different  persons 
differ  so  much  that  treatment  which  will  pro- 
duce the  deepest  distress  with  one  will  make 
but  a  slight  impression  upon  the  feelings  of 
the  other."  The  mere  writing  of  a  letter  by 
a  husband  to  his  wife,  which  he  did  not  pub- 
lish to  the  world,  was  held  not  such  an  In- 
dignity.   Hooper  v.  Hooper,  19  Mo.  355,  357. 

Such  indignities  as  will  authorize  the 
granting  of  a  divorce  must  amount  to  a  spe- 
cies of  cruelty,  not  to  the  body,  but  to  the 
mind,  and  have  been  defined  to  be  "unmerit- 
ed contemptuous  conduct  toward  another; 
any  action  toward  another  which  manifests 
contempt  for  it;  contumely,  incivility,  or  in- 
jury accompanied  with  insult"  Goodman  v. 
Goodman,  80  Mo.  App.  274,  281  (citing  Coble 
y.  Coble,  55  N.  0.  892). 

Indignity,  as  a  ground  for  divorce,  is  not 
established  by  evidence  of  an  act  of  drunk- 
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\  on  tbe  part  of  a  wife,  accompanied  by 
acts  of  indecency  as  a  result  therefrom;  the 
law  also  glTing  as  a  ground  for  dlToroe  ha- 
bitual drunkenness  for  the  space  of  two 
years.    Kempf  y.  Kempf,  84  Mo.  211. 

"Indignities,"  as  used  in  a  statute  giT- 
ing  tbe  wife  the  right  to  a  divorce  on  the 
ground  of  indignities  offered  to  her,  such  as 
to  render  her  condition  intolerable,  should 
not  be  construed  to  include  the  refusal  of 
her  husband  to  allow  her  to  control  the 
household  in  subordination  to  her  husband, 
refusing  to  speak  to  her  or  to  serve  her  at 
the  table,  reducing  her  to  a  menial  condition, 
and  treating  her  as  a  servant  rather  than  as 
a  helpmate  and  a  wife.  Dwyer  v.  Dwyer,  2 
Mo.  App.  17,  19. 

"Indignity"  in  an  instruction  in  an  ac- 
tion for  injuries  caused  by  beating  and  forci- 
ble resistance  of  a  railroad  brakeman,  stat- 
ing that  tbe  plaintiff  was  entitled  to  recover 
compensatory  damages  for  the  outra.cr.^  :'^' 
indignity  put  upon  him,  must  be  construed 
to  mean  and  include  mental  anguish  or  pain, 
as  distinguished  from  bodily  suffering.  Mc- 
Klnley  v.  Chicago  &  N.  W  R.  Co.,  44  Iowa, 
314,  819,  24  Am.  Rep.  748. 

INDIOHITIES  TO  THE  PERSON. 

Seo,  also,  "Personal  Indignity." 

''Indignities  to  the  person/'  as  used  in  a 
statute  which  authorizes  a  divorce  where  ei- 
ther party  shall  offer  such  indignities  to  the 
person  of  the  other  as  shall  render  his  or  her 
condition  intolerable,  "falls  short  of  ssevltia 
In  its  ecclesiastical  sense,  and  has  been  ex- 
tended beyond  insulting  gesture  or  touch." 
Kurtz  T.  Kurtz,  88  Ark.  119,  123. 

As  bodily  indignities. 

The  act  of  1815  entitles  the  wife  to  a 
divorce  when  the  husband  shall  have  offered 
such  indignities  to  her  person  as  to  render 
her  condition  intolerable  and  life  burden- 
some, etc.  Held,  that  the  phrase  "indigni- 
ties to  the  person"  was  not  equivalent  to 
"personal  indignities."  Personal  insults  and 
reproachful  language  alone,  though  among 
the  grossest  personal  indignities,  will  not  con- 
stitute ground  for  divorce.  They  are  includ- 
ed in  the  ''injures  graves"  of  the  Code  Na- 
poleon, but  are  not  either  In  terms  or  by 
Implication,  made  under  our  law  the  cause 
for  the  dissolution  of  tbe  marriage  bond. 
Butler  T.  Butler  (Pa.)  1  Pars.  Bq.  Cas.  824, 

A  statute  authorizing  divorce  for  indig- 
nities to  the  person  has  reference  to  bodily 
indignities,  as  contradistinguished  from  such 
as  may  be  offered  to  the  mere  reputation. 
Cheatham  t.  Cheatham,  10  Mo.  296,  298. 

As  n&ental  or  noral  iiidignities.     . 

A  statute  providing  that  the  court  may 
grant  divorces  from  bed  and  board,  on  the 


application  of  the  injured  party,  when  the 
offending  party  shall  offer  such  indignities 
to  the  person  of  the  latter  as  shall  render 
his  or  her  condition  intolerable  and  life  bur- 
densome, is  not  confined  to  indignities  in- 
flicted on  the  body  of  the  injured  party,  but 
may  be  offenses  to  her  mental  and  morai 
sensibilities,  when  they  are  of  such  a  char- 
acter and  under  such  circumstances  that.  If 
continued,  they  will  amount  to  cruelty.  Mil- 
ler v.  Miller,  78  N.  C.  102,  106. 

Indignities  to  the  person  are  not  limited 
to  those  indignities  which  may  be  offered 
by  striking  the  person  of  the  wife,  or  even 
touching  her,  but  would  include  contemptu- 
ous demeanor  and  charges  of  infidelity,  or 
refusal  to  recognize  her  as  his  wife,  or  any 
threats  to  do  her  violence,  or  a  refusal  on 
his  part  to  admit  her  to  his  home,  etc.  Ooble 
V.  Coble,  65  N.  C.  892.  895. 

Single  act. 

A  statute  authorizing  the  granting  of  di- 
vorce in  case  the  husband  offers  such  indig- 
nities to  the  person  of  a  wife  as  to  render 
her  condition  intolerable  and  life  burden- 
some is  not  satisfied  by  a  single  act  of  in- 
dignity; but  "there  must  be  such  a  course  of 
conduct  or  continued  treatment  as  renders 
the  wife's  condition  intolerable  and  her  life 
burdensome."  May  v.  May,  62  Pa.  (12  P.  F. 
Smith)  206,  210;  Richards  v.  Richards,  87 
Pa.  (1  Wright)  225,  227. 


INDIRECT-INDIRECTLY. 

The  use  of  the  wora  "Indirectly,"  In  the 
sale  of  a  business  In  which  the  seller  agrees 
not  to  directly  or  Indirectly  compete  with 
the  purchaser.  Is  to  be  construed  as  preclud- 
ing tbe  seller  from  becoming  interested  in 
any  opposition  business,  and  therefore  he 
cannot  re-establish  the  business  in  the  name 
of  his  son.  Guerand  v.  Dandelet,  32  Md.  661, 
570,  3  Am.  Rep.  164. 

A  contract  for  the  sale  of  a  lumber  busi- 
ness, which  provides  that  the  seller  shall  not 
"engage  in  the  lumber  business,  directly  or 
indirectly,"  at  the  town  where  the  l)usiness 
sold  is  situated,  means  not  only  engaging  in 
the  business  on  his  own  behalf,  but  engaging 
in  the  service  of  a  rival  dealer,  for  the  pur- 
pose of  soliciting  and  making  sales.  Nelson 
V.  Johnson,  30  N.  W.  8C8,  869,  38  Minn.  255. 

The  words  used  in  a  contract  by  which 
one  of  the  parties  had  sold  his  interest  in  a 
stage  line  to  the  other  parties,  and  pledged 
himself  not  to  be  concerned  "directly  or  indi- 
rectly" in  any  line  of  stages  in  opposition  to 
them,  are  used  for  the  special  purpose  of 
guarding  against  any  kind  of  interference  in 
the  business  of  the  parties  operating  the 
stage  line,  by  aiding  or  in  any  manner  per- 
mitting the  establishment  of  or  can-ylng  on 
any  opposition.    Such  language  is  to  be  so 
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confltmed  that  the  party  could  not  set  up  or 
carry  on,  or  knowingly  aid  or  Intermeddle, 
in  any  way  whatsoever,  or  be  concerned  in 
setting  op  or  carrying  on,  any  line  of  stages 
in  opposition  to  his  vendees.  Davis  v.  Bar- 
ney (bid.)  2  Gill  &  J.  882,  402. 

In  construing  a  usury  statute,  prohibit- 
ing usury  on  loans  either  directly  or  indi- 
rectly, it  was  said  by  Lord  Mansfield: 
"Therefore,  in  all  questions,  in  whatever  re- 
spect repugnant  to  the  statute,  we  must  get 
at  the  nature  and  substance  of  the  transac- 
tions. The  view  of  the  party  must  be  ascer- 
tained, to  satisfy  the  court  that  there  is  a 
loan  and  borrowing,  and  that  the  substance 
was  to  borrow  on  the  one  part  and  a  loan  on 
the  other;  and  where  the  real  truth  is  a  loan 
of  money,  the  will  of  man  cannot  find  a  shift 
to  take  it  out  of  the  statute.  If  the  sub- 
stance is  a  loan  of  money,  nothing  will  pro- 
tect the  taking  of  more  than  5  per  cent; 
and  though  the  statute  mentions  only  loan  of 
moneys,  wares,  merchandise,  or  other  coih- 
modities,  yet  any  other  contrivance,  if  the 
substance  of  it  be  a  loan,  will  come  under 
the  word  Indirectly/ "  Floyer  t.  Edwards, 
1  Cowp.  112, 114. 

XNDIREOT  ATTACK. 

An  action  brought  in  equity  to  annul  a 
judgment  at  law,  though  not  a  collateral,  is 
an  "indirect  attack"  on  the  Judgment  Eich- 
hoff  V.  Eichhoff,  40  Pac.  24,  25,  107  Oal.  42, 
48  Am.  St  Rep.  110. 

nmiREOT  CONFESSION. 

The  term  "indirect  confessions**  is  used 
in  the  criminal  law  to  designate  confessions 
inferred  from  the  conduct,  etc.,  of  the  de- 
fendant State  V.  Miller  (Del.)  32  AtL  137, 
141,  9  Houst.  564. 

INDiKEOT  CONTEMPT. 

See  "Civil  Contempf*;  •'Consequential 
Contempt";  "Constructive  Contempt"; 
"Oontemptf';  "Criminal  Contempt"; 
"Direct  Contempt";  "Private  Con- 
tempt" 

Indirect  contempt  of  court  occurs  where 
the  alleged  contempt  is  not  committed  In  the 
presence  of  the  court  Stewart  v.  State,  39 
N.  B.  608,  140  Ind.  7. 

INDIRECT  EVIDENCE. 

Indirect  or  circumstantia]  evidence  Is 
that  which  tends  to  establish  the  issue  by 
proof  of  various  facts  sustaining  by  their 
consistency  the  hypothesis  claimed.  Civ. 
Code  Qa.  1895,  8  5143;  Pen.  Code  Ga.  1895, 
f  983. 

Indirect  evidence  is  that  which  tends  to 
establish  the  fact  in  dispute  by  proving  an- 


other, and  which,  though  true,  does  not  of 
itself  conclusively  establlBli  that  fact  but 
which  affords  an  inference  or  presumption 
of  its  existence.  For  example,  a  witness 
proves  an  admission  of  the  party  to  the  fiact 
in  dispute.  This  proves  a  fact  f^m  whidi 
the  fact  in  dispute  is  Inferred.  Ann.  Codes 
&  St  Or.  1901,  i  685;  Code  Civ.  Proc  Cal. 
1903,  f  1832. 

INDIRECT  TAX. 

"Ordinarily  all  taxes  paid  primarily  bj 
persons  who  can  shift  the  burden  upon  some 
one  else,  or  who  are  under  no  legal  compul- 
sion to  pay  them,  are  considered  indirect 
taxes."  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  15  Sup.  Ct  673,  680,  157  U.  S.  429,  89  L. 
Ed.  759. 

"All  taxes  are  usually  divided  into  two 
classes — ^those  which  are  direct  and  thoae 
which  are  indirect;  that  under  the  former 
denomination  are  included  taxes  on  land  or 
real  property,  and  under  the  latter  taxes  on 
consumption."  Springer  v.  United  States. 
102  U.  S.  586,  602,  26  L.  Ed.  253  (citing  1 
Story,  Const  f  950). 

All  taxes  on  expenses  or  consumption 
are  indirect  taxes.  A  tax  on  carriages,  im- 
posed by  Act  Cong.  June  5, 1794,  entitled  "An 
act  to  lay  duties  on  carriages  for  the  convey- 
ance of  persons,"  is  an  indirect  tax.  Hyl- 
ton  V.  United  States,  8  U.  S.  (3  Dall.)  171, 180, 
1  L.  Ed.  556.  560. 

A  tax  on  capital  stock  is  an  indirect  tax 
on  personal  property.  People  v.  Knight  67 
N.  E.  65,  66,  174  N.  Y.  475,  63  L.  R.  A.  87. 

An  excise  is  an  indirect  tax.  Thomasson 
V.  State,  15  Ind.  449,  451. 

INDIREOT  TRANSFER. 

Rev.  St  U.  S.  i  5110,  subd.  9,  relating  to 
indirect  transfers  by  an  insolvent  in  contem- 
plation of  bankruptcy,  includes  every  device 
of  a  bankrupt  by  which  the  same  purpose 
and  effect  are  accomplished  as  by  a  direct 
transfer.    In  re  Pitts  <U.  S.)  8  Fed.  263,  264. 

INDISPENSABLE 

A  mechanical  connection  would  not  be 
indispensable,  unless  there  was  a  necessity 
for  it  or  unless  a  mechanical  separation  cre- 
ated a  difference  in  the  means  by  which  the 
result  was  accomplished,  which,  in  view  of 
the  narrowness  of  the  invention,  was  a  radi- 
cal difference.  Westinghouse  Air-Brake  CJo. 
V.  New  York  Air-Brake  Co.  (U.  S.)  63  Fed. 
962,  973,  11  C.  X3.  A.  528. 

nmiSPENSABLE   EVIDENCE. 

Ibdispensable  evidence  is  that  without 
which  a  particular  fact  cannot  be  proved. 


mDISPENS^BLB  PABTT 


3559 


INDIVIDUAL 


Ann.  Oodefl  &  Bt  Or.  1901,  |  689;  Code  Gly. 
Pxoc  GaL  1908,  f  1836. 

IHBI8PEN8ABI.B  PABTT. 

The  term  "Indispensable,"  when  used  In 
reference  to  parties  to  an  action,  implies  that 
tiiey  can  never  be  dispensed  with.  .Alezan- 
der  T.  Homer  (U.  B.)  1  Fed.  Gas.  866,  870. 

Indispensable  parties  are  those  who  not 
unly  haye  an  interest  in  the  subject-matter 
of  the  controversy,  but  an  interest  of  such 
nature  that  a  final  decree  cannot  be  made 
without  either  affecting  their  Interest  or 
leaving  the  controversy  in  such  a  condition 
that  its  final  determination  may  be  wholly 
inconsistent  with  equity  and  good  conscience. 
Shields  T.  Barrow,  68  U.  S.  (17  How.)  130, 
138,  15  L.  Bd.  158;  Coiron  v.  MiUaudon,  60 
U.  8.  ao  How.)  113,  15  L.  Bd.  575;  Ribon  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  83  U.  8.  (16  Wall.) 
446,  450,  21  L.  Ed.  367;  Williams  t.  Bank- 
head,  86  U.  8.  (19  Wall.)  563,  571,  22  L.  Ed. 
184;  Kendlg  t.  Dean,  97  U.  8.  428,  425,  24 
L.  Ed.  1061;  Alexander  y.  Homer  (U.  8.)  1 
Fed.  Cas.  866,  370;  Chadboume  t.  Coe,  51 
Fed.  479,  480,  2  C.  C.  A.  827;  Donovan  T. 
Campion  (U.  8.)  85  Fed.  71,  72,  29  C.  O.  A. 
30;  8iouz  City  Terminal  R.  ft  W.  Co.  v. 
Trust  C3o.  of  North  America  (U.  8.)  82  Fed. 
124,  126,  27  C.  C.  A.  73;  King  v.  Commis- 
sioners* Court  of  Throckmorton  County,  80 
S.  W.  267.  258.  10  Tex.  Civ.  App.  114. 

Indispensable  parties  to  a  bill  in  equity 
are  those  whose  interest  in  the  subject-matter 
of  the  suit  and  the  relief  sought  are  so  bound 
up  with  that  of  the  other  parties  that  their  le- 
gal presence  as  parties  to  the  proceeding  is 
an  absolute  necessity,  without  which  the 
court  cannot  proceed.  Kendig  t.  Dean,  97 
U.  8.  423,  425,  24  L.  Bd.  1061. 

In  a  bill  in  equity  persons  having  an  in- 
terest ln*the  controversy  and  who  ought  to  be 
made  parties,  in  order  that  the  court  may  act 
on  that  rule  which  requires  it  to  decide  on 
and  finally  determine  the  entire  controversy, 
and  do  complete  Justice  by  adjusting  all  the 
rights  involved  in  it,  are  commonly  termed 
"necessary  parties";  but  if  their  interests 
are  separable  from  those  before  the  court, 
so  that  the  court  can  proceed  to  the  decree 
and  do  complete  and  final  Justice  without  af- 
fecting other  persons  not  before  the  court, 
they  are  not  indispensable  parties.  Shields 
V.  Barrow,  58  U.  8.  (17  How.)  130,  139,  15  L. 
Ed.  158. 

The  term  'indispensable  parties,'*  in  eq- 
uity practice,  "includes  those  persons  insepa- 
rably connected  with  the  claim  of  parties 
litigant  so  that  the  final  decision  cannot  be 
made  between  them  without  affecting  the 
rights  of  the  absent  parties.  Where  an  eq- 
uity case  in  the  federal  court  may  be  final  as 
between  the  parties  litigant  without  bring- 
ing others  before  the  court  who  would,  gen- 


erally speaking,  be  necessary  parties,  such 
parties  may  be  dispensed  with  in  the  Cir- 
cuit Court,  or  if  its  process  cannot  reach 
them,  or  if  they  are  citizens  of  another  1»tate; 
but  the  peculiar  constitutioB  of  the  C!ircult 
Ck>urt  forms  no  ground  for  dispensing  with 
the  presence  of  indispensable  parties.'*  Mal- 
low T.  Hinde,  25  U.  &  (12  Wheat)  198,  6  L. 
Sd.  599. 

''Where  a  person  will  be  directly  affected 
by  a  decree,  he  is  an  indispensable  party,  un- 
less the  parties  are  too  numerous  to  be 
brought  before  the  court  when  the  case  is 
subject  to  a  special  rule.  Where  a  person  is 
interested  in  a  controversy,  but  will  not  be 
directly  affected  by  decree,  he  is  not  an  in- 
dispensable party,  but  should  be  made  a  par- 
ty if  possible,  and  the  court  will  not  proceed 
to  a  decree  without  him  if  he  can  be  reached.*' 
Williams  V.  Bankhead,  86  U.  8.  09  Wall.)  563, 
571,  22  L.  Ed.  184. 

It  is  a  general  rule  that  where  a  party  is 
directly  affected  by  a  decree,  he  is  an  indis- 
pensable party  to  the  suit  and  the  courts 
only  depart  from  the  rule  when  the  parties 
are  so  numerous  that  it  would  be  inconven- 
ient or  impossible  to  comply  with  it  Doug- 
las County  Sup'rs  t.  Walbridge,  88  Wis.  179, 
18& 

Where  a  party  occupies  a  neutral  posi- 
tion, and  is  in  a  manner  a  stakeholder  or 
trustee,  or  is  otherwise  bound  to  account  to 
one  or  the  other  party,  he  is  an  Indispensable 
party  to  the  controversy  between  them,  if  he 
still  has  possession  of  the  funds  to  be  ac- 
counted for.  Perrin  v.  Lepper  (U.  8.)  26  Fed. 
545,548. 

INDISPOSED. 

The  word  has  two  meanings.  It  may 
mean  unwilling  to  do  an  act  or  it  may  mean 
unable  to  do  the  act.  As  used  in  a  commis- 
sion issued  for  the  purpose  of  taking  a  depo- 
sition as  follows:  "And  it  being  represented 
to  our  said  court  that  M.  F.  is  indisposed,  so 
that  she  cannot  travel  to  said  court"  etc. — 
it  is  construed  to  mean  unable  to  travel 
Skinner  v.  Fletcher,  23  N.  C.  818,  81& 

INDISPUTABLE  TITLE. 

The  term  "indisputable  title,'*  as  used  in 
the  covenants  for  a  conveyance,  requires  a 
complete,  connected  paper  title,  and  where  an 
important  link  is  wanting  in  the  chain  a  title 
cannot  be  said  to  be  indisputable.  Gourder 
V.  Graham,  1  Ohio  (1  Uam.)  330, 351. 

INDIVIDUAL 

Bee  "Quasi  Individual." 

Under  the  Nebraska  statute  providing 
that  a  person  licensed  to  sell  intoxicating  liq- 
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nors  shall  pay  all  damages  that  the  commu- 
Dlty  or  individuals  may  sustain  In  conse- 
quence of  such  traffic,  a  person  to  whom  liq- 
uor 18  sold  la  Included  in  the  term  "IndlTid- 
ual/'  and  he  may  recover,  where  by  drinking 
liquors  at  such  saloon  he  became  so  intoxi- 
cated that  he  could  not  reach  his  homer  ^^^ 
falling  down  on  the  way,  remained  out  over 
night,  and  was  so  badly  frozen  that  his  limbs 
were  amputated.  Buckmaster  t.  McElroy,  20 
Neb.  557,  57  Am.  Rep.  843,  31  N.  W.  76.  78. 

It  also  includes  a  married  woman,  who 
may  sustain  any  damages  on  account  of  the 
traffic.  Gran  y.  Houston,  64  N.  W.  245,  247,  45 
Neb.  813. 

Oorporation* 

Within  St.  1853,  c.  819,  §  3,  providing 
that  no  abatement  shall  be  made  of  the  taxes 
assessed  on  any  individual  until  he  shall 
have  filed  a  list  under  oath,  the  term  "indi- 
vidual" includes  both  natural  persons  and 
corporations.  Otis  Co.  v.  Inhabitants  of 
Ware,  74  Mass.  (8  Gray)  509,  510. 

"Individuals,"  as  used  in  Act  Feb.  1841. 
which  levies  an  ad  valorem  tax  of  one-fourth 
of  1  per  cent  on  all  money  loaned  on  interest 
by  individuals,  includes  natural  persons  or 
foreign  banks  or  corporations;  but  it  is  used 
In  contradistinction  to  banks  incorporated 
under  the  laws  of  Mississippi.  The  term 
may  be  and  is  often  used  In  contradistinction 
to  banks  or  corporations,  but  there  is  no  nec- 
essary and  invariable  opposition  of  ideas  in 
the  terms  themselves.  Bank  of  United  States 
V.  State,  20  Miss.  (12  Smedes  &  M.)  456,  460. 

In  Rev.  St  §  3462,  as  amended  by  Act 
April  15,  1880,  providing  that  telegraph  com- 
panies, etc.,  shall  receive  dispatches  from 
and  for  an  individual,  the  word  "individual" 
should  be  construed  to  be  used  in  the  sense 
of  "person,"  and  embraces  artificial  or  cor- 
porate persons,  as  well  as  natural.  State  v. 
Bell  Telephone  Co.,  36  Ohio  St  296,  310,  38 
Am.  Rep.  599. 

The  term  "individuals"  as  used  in  Act 
April  15,  1834,  authorizing  individuals  to 
place  cars  on  a  certain  railroad.  Is  not  to  be 
understood  in  a  sense  so  narrow  that  it  would 
exclude  corporations.  It  means  something 
more  than  single  persons,  and  would  not  ex- 
clude a  partnership,  nor  an  incoi-porated 
company,  authorized  to  carry  goods  or  pas- 
sengers on  that  road.  Pennsylvania  R.  Co. 
V.  Canal  Com'rs,  21  Pa.  (9  Harris)  9,  20. 

The  term  "individuals,"  in  a  state  stat- 
ute providing  that  national  banks  shall  not 
be  taxed  at  a  greater  rate  than  is  assessed 
against  other  moneyed  capital  in  the  hands  of 
individuals,  is  of  the  same  meaning  as  the 
term  'Individual  citizens"  to  Rev.  St  U.  S. 
i  6219  [U.  S.  Comp.  St  1901,  p.  3502],  provid- 
ing that  the  taxation  of  national  banks  shall 
not  be  at  a  greater  rate  than  is  assessed  on 


other  moneyed  capital  in  the  hands  of  In- 
dividual citizens.  Neither  term  can  be  con- 
strued to  Include  corporations.  Prlmm  v., 
Fort,  67  S.  W.  972,  23  Tex.  av.  App.  606. 

nmiviDtrAii  banker. 

"An  individual  is  one  entity,  one  distinct 
being,  a  single  one,  and  when  spoken  of  the 
human  kind  means  one  man  or  one  woman. 
To  Individualize  is  to  single  out  from  the  spe- 
cies." So  that  an  Individual  banker  is  a  per- 
son banking  alone.  People  t.  Doty,  80  N.  Y. 
225,  228. 

Laws  N.  Y.  1857,  c.  416,  f  2,  dispensing 
with  days  of  grace  on  all  checks  or  bills  of 
exchange  on  any  bank  or  individual  banker 
carrying  on  a  banking  business,  means  a  pri- 
vate individual  who  has  organized  a  banking 
business  under  Laws  1838,  c.  216,  entitled 
"An  act  to  authorize  the  business  of  bank- 
ing," and  does  not  include  a  private  person 
exercising  general  privileges  only  in  transact- 
ing business  like  a  banking  business,  without 
an  organization  provided  by  the  statute. 
Kern  v.  Lewis,  8  N.  Y.  Supp.  79,  80. 

The  term  "individual  bankers,"  in  Laws 
1882,  c.  409,  §§  68,  69,  providing  that  every 
banking  association  and  every  private  and 
individual  banker  may  charge  6  per  cent  in- 
terest, but  if  they  knowingly  charge  a  greater 
rate  they  shall  forfeit  the  entire  interest  etc., 
has,  since  the  passage  of  Laws  1840,  c 
363,  been  frequently  used  in  our  statutes,  and 
has  acquired  a  definite  meaning.  It  denotes 
a  person  who,  having  complied  with  the  stat- 
utory requirements,  has  received  authority 
from  the  banking  department  to  engage  in 
the  business  of  banking,  subject  to  inspec- 
tion, supervision,  and  the  burdens  imposed. 
Perkins  v.  Smith,  23  N.  E.  21,  23»  116  N.  Y. 
441. 

INDIVIDUAL  DEBTS. 

A  debtor,  who  was  a  member  of  an  In- 
solvent firm,  made  an  assignment  for  the 
benefit  of  creditors,  which  provided  that  the 
trustee  should  pay  certain  specified  creditors 
and  divide  the  surplus  among  the  individual 
creditors  of  the  assignor.  Held,  that  the 
words  'Individual  debts"  meant  those  which 
were  not  debts  of  the  partnership.  Goddard 
V.  Bridgeman,  25  Yt  351,  360,  60  Am.  Dec 
272. 

INDIVIDTTAIi  DEPOSITS. 

The  expression  ''Individual  depoaitB,**  as 
used  in  Y.  S.  582-584,  requiring  savings 
banks  and  trust  companies  to  pay  a  certain 
state  tax  on  their  deposits,  Including  money 
or  securities  received  as  trustees,  and  provid- 
ing that  no  other  tax  shall  be  assessed  on 
such  deposits  or  accumulations  in  savings 
banks  or  trust  companies,  except  for  Individ- 
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ual  deposits  exceeding  in  the  aggregate  In  a 
ctftain  sum.  Is  not  used  to  distLnguish  be- 
tween ordinary  bank  deposits  and  funds  held 
upon  special  tmst,  but  to  resolve  the  aggre- 
gate as  previously  made  up  into  its  several 
holdings  as  a  basis  for  exempting  the  speci- 
fied amount  of  each.  Montpelier  Sav.  Bank 
&  Trust  Co.  T.  City  of  Montpelier,  50  Atl. 
1117,  1118,  73  Vt  364. 

XllBIVIDUAXi  EABNIN08. 

Where  a  husband  and  wife  undertook 
and  carried  on  a  business  Jointly,  and  the  la- 
bor and  skill  of  the  husband  was  to  be  con- 
tributed and  blended  with  that  of  the  wife, 
the  business  is  to  be  considered  as  that  of 
the  husband,  and  not  as  that  of  the  wife,  and 
the  earnings  of  the  business  are  the  earnings 
of  the  husband,  and  not  the  individual  earn- 
ings of  the  wife,  within  the  meaning  of  Rev. 
St  f  2343,  providing  that  the  individual  earn- 
ings of  every  married  woman  shall  not  be 
subject  to  her  husband's  control,  nor  liable 
for  his  debts,  and  she  is  not  capable  of  bind- 
ing herself  in  regard  to  such  business.  Epa- 
erson  Talcott  Co.  v.  Knapp,  62  N.  W.  945,  00 
Wis.  34. 

UNlllVlDUAIi  EXPENSES* 

A  partnership  agreement,  providing  that 
each  pcrty  thereto  is  to  pay  his  own  'indi- 
vidual expenses,*'  means  private  or  family  ex- 
penses not  connected  with  the  business  of 
the  partnership,  and  does  not  include  the  ex- 
penses of  a  partner  when  traveliug  in  the  in- 
terest of  the  partnership.  Withers  v.  With- 
er%  33  U.  S.  (8  Pet)  355,  358,  8  L.  Bd.  972. 

"Individual  expenses/'  as  used  in  Act 
May  7,  1880,  fixing  the  compensation  of  the 
county  commissioners  at  a  certain  sum  per 
day  for  each  day  employed  In  the  discharge 
of  their  duties,  which  should  be  in  lieu  of  all 
other  compensation  and  charges  for  the  serv- 
ices and  individual  expenses,  should  be  con- 
strued to  include  the  expense  which  a  com- 
missioner incurred  each  day  in  going  from  his 
home  to  his  ofi9ce  and  returning.  Mansel  v. 
Nicely,  34  Atl.  793,  794,  175  Pa.  367. 

nmiVIDUAIi  SYSTEM  OF  LOCATION. 

"Individual  system  of  location"  was  a 
term  used  in  Penusylvania  to  designate  the 
location  of  public  lands  by  surveys,  in  which 
the  land  called  for  by  each  warrant  was  sepa- 
rately surveyed.  Ferguson  v.  Bloom,  23  AtL 
49,  144  Pa.  549. 

IIIDIVIBUAIXT. 

"Individually,"  as  used  in  8  Rev.  St  <2d 
Ed.)  p.  222,  making  stockholders  of  manufac- 
turing corporations  individually  liable  for  the 
debts  of  the  corporation  to  the  extent  of  their 


respective  shares  of  stock,  means  ''personal- 
ly," not  "severally."  Mann  v.  Pent*  (N.  Y.)  2 
Sandf.  Ch.  257.  270. 

The  word  •'individually,"  in  the  charter 
of  a  bank,  making  the  stockholders  individu- 
ally liable  to  the  depositors  for  default  of  the 
corporation  in  making  payment  of  any  debt, 
means  separately,  and  thus  an  action  may  be 
maintained  against  a  single  stockholder. 
Meisser  v.  Thompson,  9  IlL  App.  868,  370. 

INDOOR  MOVABLES. 

A  bequest  of  indoor  movables  should  not 
be  construed  to  include  promissory  notes  be- 
longing to  the  testatrix.  "Indoor  movables" 
meant  such  as  were  used  for  furniture  or 
household  stuff  in  the  testator's  house,  while 
promissory  notes  should  be  considered  as 
choses  in  action,  not  pertaining  to  the  house, 
but  to  the  person,  following  the  person, 
whether  indoor  or  outdoor.  Pennlman  v. 
French,  34  Mass.  (17  Pick.)  404,  406^  28  Am. 
Bee.  309. 

INDORSE-INDORSEMENT. 

See  "Accommodation  Indorsement";  "As- 
signable by  Indorsement";  "Full  In- 
dorsement"; "General  Indorsement"; 
"Irregular  Indorsement";  **Proper  In- 
dorsement", "Regular  Indorsement"; 
"Restrictive  Indorsement" ;  "Special 
Indorsements",  •'Transfer  by  Indorse- 
ment" 

Indorsing  an  instrument,  in  its  literal 
sense,  means  writing  one's  name  on  the 
back  thereof.  Daily  v.  Bartholomew,  48  Pac. 
923.  924,  5  Kan.  App.  148.  Reed  v.  Garr,  59 
Ind.  299.  300;  Ryan  v.  Springfield  First  Nat 
Bank,  35  N.  B.  1120,  1121,  148  111.  349. 

It  is  held  that,  whenever  the  context 
shows  it  to  be  proper,  the  primitive  and  popu- 
lar meaning  of  something  written  on  the  out- 
side or  back  of  a  paper,  on  the  opposite 
side  of  which  something  else  had  been  pre- 
viously written,  should  be  given  to  the 
word  "indorsement"  Powell  v.  Common- 
wealth (Va.)  11  Grat  822.  830. 

An  indorsement  is  that  which  is  written 
on  the  back  of  the  instrument  in  writing, 
and  which  has  relation  to  it;  writing  one'f 
name  on  the  back  of  a  promissory  note  oi 
other  negotiable  instrument  Bouvler.  An- 
derson gives  the  following  definition  of  "in- 
dorse": To  write  upon  the  back  of  any  in- 
strument or  paper,  as  to  indorse  a  deed  with 
the  date  or  book  of  its  record;  to  Indorse 
a  pleading  filed  with  the  time  of  receipt 
payment  of  costs,  etc.  Territory  v.  Perea, 
30  Pac.  928,  929.  6  N.  M.  531. 

The  legal  meaning  of  the  term  "in- 
dorse" means  putting  a  name  on  the  back 
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of  any  instmineiit  or  paper»  and  ponoant 
to  thl8  definition  it  ia  held  that  where  a 
statute  proTided  that  all  original  writs 
should  be  indorsed  on  the  back  by  the  plain- 
tiff, an  allegation  that  a  writ  was  indorsed 
was  a  sufficient  allegation  that  it  was  in- 
dorsed on  the  back,  as  required  by  statute. 
Hartwell  y.  Hemmenway,  24  Mass.  <7  Pick.) 
117.  119. 

The  word  Indorse"  is  a  technical  word, 
haying  in  laW  a  distinct  meaning;  and  con- 
sequently an  allegation  that  a  note  was  ''in- 
dorsed and  dellyered  to  the  plaintiff"  is 
sufficient,  under  a  statute  proyiding  that  the 
indorsee  of  a  note  may  maintain  action 
thereon,  without  the  declaration  explaining 
the  mode  or  manner  in  which  It  was  done. 
Brooks  y.  Edson,  7  Vt  351,  354. 

The  term  "indorse,"  written  on  a  signed 
indorsement  on  the  back  of  a  promissory 
note:  "Waiylng  demand  and  notice,  we 
hereby  indorse  and  guaranty  the  full  pay- 
ment of  the  within  note,  future  payments 
of  interest  or  principal  in  renewal  thereof 
not  releasing  us  as  indorsers" — held  to  be 
used  in  its  literal  sense  to  describe  the  act 
of  writing  on  the  back  of  the  note,  and  the 
signer  as  haying  signed  on  the  back  of  the 
note,  and  not  in  the  technical  sense  to  de- 
note the  transfer  of  title  to  the  note.  The 
agreement  rendered  such  indorsers  liable  as 
Joint  makers  of  the  note,  it  being  so  in- 
dorsed before  deliyery.  Jackson  Bank  t. 
Irons,  80  Atl.  420,  421, 18  B.  I.  718. 

In  a  physical  sense,  a  person  indorses  a 
note  when  he  writes  his  name  upon  the 
back  of  it  If  the  allegations  of  indorse- 
ment be  accompanied  by  a  history  of  the 
circumstances  attending  the  execution  and 
deliyery  of  the  note,  and  a  charge  that  the 
indorsement  was  made  upon  the  back  with 
the  intent  to  become  liable  to  the  payee 
thereon,  a  different  legal  relation  to  the 
other  parties  to  it  than  that  of  indorser  of 
a  negotiable  note  is  charged.  New  York  Se- 
curity &  Trust  Co.  y.  Storm,  80  N.  Y.  Supp. 
606,  009,  81  Hun,  33. 

The  word  "indorsement"  has  not  a  defi- 
nite technical  meaning  in  law  or  in  fact, 
other  than  "upon  the  back,"  and  it9  mean- 
ing is  always  determined  by  the  context  if 
in  writing,  and  its  connection  if  by  spoken 
words.  It  is  as  applicable  to  the  receipt  of 
a  payment  upon  the  note  as  to  a  party  to 
the  note,  and  properly  includes  filing  or  any 
other  memorandum  which  a  person  may  place 
upon  the  back  of  an  instrument.  It  may 
include  entries  which  haye  no  relation  to 
the  contract,  or  relate  to  things  or  persons 
which  are  entirely  immaterial  to  the  con- 
tract or  its  subject  Therefore  an  allega- 
tion in  an  indictment  for  forgery  that  the 
defendant  forged  and  counterfeited  "a  cer- 
tain indorsement"  upon  a  promissory  note, 
'^hich  said  indorsement"  consisted  of  a 
certain  name,  was  not  suffideqt  without  an 


afDrmatlye  showing  that  the  words  written, 
as  written,  became  a  part  of  the  instroment 
whldi  was  the  subject  of  the  forgery.  Oom- 
monwealth  y.  Spihnan,  124  Mass.  827,  829, 
26  Am.  Bep.  06& 

The  act  of  one  who  writes  his  name 
upon  a  negotiable  instrument,  otherwise  than 
as  maker  or  acceptor,  and  deliyers  it  with 
his  name  thereon  to  another  person,  is  called 
'indorsement"  Giy.  Code  Mont  1885,  f 
4020;  Rey.  St  Okl.  1908,  i  8007,  Bey.  Ck>de8 
N.  D.  1890,  f  1060  (citing  Neg.  Inst  Law  N. 
D.  f  1^1,  Rey.  Ck>des  N.  D.  1899,  f  4868,  Civ. 
Ck)de  S.  D.  1903,  i  2183;  Giy.  Code  Cal.  1908, 
8  3108). 

Assigmnent. 

"Byery  indorsement  of  a  promissory 
note  includes  in  it  an  assignment,  but  an 
assignment  is  not  necessarily  an  indorse- 
ment" St  8  &  4  Anne,  c.  9,  distinguished 
between  the  two  methods  of  transfer  when 
it  authorized  the  holder,  whether  by  indorse- 
ment or  assignment  to  bring  an  action  in 
his  own  name  against  the  maker  and  In- 
dorser. No  action  is  giyen  by  the  statute 
against  the  assignor.  An  indorsement  is  an 
authority  to  the  holder  to  write  oyer  the 
signature  an  order  on  the  maker  in  the 
nature  of  a  bill  of  exchange.  It  is  a  com- 
mercial transaction,  and  the  law  merchant 
fixes  the  liability,  as  in  bills  of  exchange. 
An  assignment  of  a  chose  in  action  is  in 
strictness  unknown  to  the  common  law.  It 
is,  howeyer,  recognized  in  equity,  and  trans- 
fers to  the  holder  the  rights  of  the  assignee 
at  a  price  presumed  to  be  no  more  than 
equal  to  the  yalue  of  the  claim  against  the 
maker,  taking  into  consideration  his  charac- 
ter for  punctuality  and  his  ability  to  pay. 
On  such  a  transfer  the  assignor  is  responsi- 
ble for  nothing  but  the  genuineness  of  the 
claim.  Where  an  oyerdue  negotiable  note 
was  indorsed,  **I  assign  the  aboye  to  J.  D.," 
the  transaction  amounted  to  an  assignment 
Lyons  y.  Diyelbis,  22  Pa.  (10  Harris)  185,  189. 

An  indorsement  of  a  bill  or  note  is  not 
merely  a  transfer  of  title,  but  a  fresh  and 
substantiye  contract,  by  which  the  indorser 
becomes  a  party  to  the  bill  or  note  and  liable 
for  its  payment  on  certain  conditions.  An 
asslgument  means  a  transfer  of  title.  It 
neither  includes  nor  implies  becoming  in  any 
way  a  party  to  the  payment  or  responsible 
for  tbe  insolyency  or  default  of  the  maker. 
Paine  y.  Smith,  24  N.  W.  305,  806,  33  Minn. 
495. 

"Indorsed,"  when  applied  to  bills  of  ex- 
change negotiable  by  the  custom  of  mer- 
chants or  to  papers  made  negotiable  by 
statute,  may  ex  yi  termini  import  a  legal 
transer  of  the  title;  but  as  to  bonds  and 
notes  not  negotiable  the  legal  title  to  them 
passes  by  assignment  and  as  to  them  in- 
dorsement is  not  equivalent  to  an  assign- 
ment   As  to  them  assignment  means  mora 
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than  indorsement.  It  means  indorsement 
by  one  party  with  intent  to  assign,  and  the 
acceptance  of  that  assignment  by  the  other 
party.  Bank  of  Marietta  t.  Pindall  (Va.)  2 
Rand.  466,  475. 

The  word  ^nndorsement^  has  bnt  one 
meaning  when  used  with  reference  to  notes 
or  bills,  and  therefore,  where  a  statute  de- 
clared that  notes  '^sliall  and  may  be  as- 
signed by  indorsement,  whether  the  same  be 
payable  to  the  order  or  assigns  of  the 
obligee  or  payee  or  not,"  it  merely  made 
notes  negotiable  that  were  not  so  by  the 
custom  of  merchants,  and  placed  the  in- 
dorser  of  such  a  note  where  he  would  have 
stood  by  the  custom  of  merchants  as  the  in- 
dorser  of  a  negotiable  note.  In  fact,  it  put 
in  every  note  the  words  "or  order,"  but 
it  did  not  make  notes  not  previously  nego- 
tiable assignable  in  any  other  manner  than 
by  indorsement  Therefore  an  assignment 
of  a  nonnegotiable  note  by  delivery  did  not 
pass  the  legal  title,  so  as  to  authorize  the 
assignees  to  sue  at  law  in  their  own  name. 
Bacon  v.  Oohea,  20  Missi  (12  Smedes  &  M.) 
5ie,52S. 

"Assignment"  and  "indorsement"  are 
synonymous,  and  mean  a  transfer.  State 
V.  McLeran  (Vt)  1  Aikens,  811,  313. 

The  words  "assignment"  and  'indorse- 
ment" are  frequently  used  interchangeably. 
Buckner  v.  Real  Bstate  Bank,  5  Ark.  536, 
41  Am.  Dec.  106. 

In  a  declaration  upon  a  nonnegotiable 
note,  an  averment  that  a  person  indorsed  it, 
instead  of  assigned  it,  will  be  construed  to  be 
sufficient  Smoot  v.  McGraw,  35  S.  E.  914, 
915,  48  W.  Va.  144. 

CUmsideration  necessary* 

An  indorsement  is  a  contract  ftnd,  like 
several  other  contracts,  requires  considera- 
tion; and  It  has  been  held  that  between 
immediate  parties  want  of  consideration  in- 
validates it  Farmers'  Sav.  Bank  v.  Hans- 
mann,  86  N.  W.  81,  114  Iowa,  49.  See,  also, 
Drinkall  v.  Movious  State  Bank,  88  N.  W. 
724,  727,  11  N.  D.  10,  57  U  R.  A.  341,  05 
Am.  8t  Rep.  698. 

DeliTeiy  impoTted* 

An  indorsement  Is  like  any  other  con- 
tract and  requires  a  delivery  to  constitute 
it  Drinkall  v.  Movious  State  Bank,  88  N. 
W.  724,  727,  11  N.  D.  10,  57  L.  B.  A.  341,  95 
Am.  St  Rep.  693. 

A  legal  indorsement  of  a  promissory 
note  or  bill  of  exchange  is  the  written  in- 
dorsement made  on  the  instrument,  coupled 
with  a  delivery  thereof.  Clark  v.  Sigour- 
ney,  17  Conn.  511,  523. 

Any  mere  writing  upon  the  back  of  a 
note,  after  the  delivery  of  the  note,  would 
not  vest  a  right  of  action  in  the  hidorsee; 


but  an  averment  In  the  declaration  that  the 
payee  of  a  note  then  and  there  indorsed  the 
same  to  the  plaintiff  Imports  more  than  thii. 
It  imports  a  complete  indorsement  by  the 
delivery  of  the  note  to  the  plaintiff.  It  has 
been  held  that  the  averment  "He  made  the 
bill,"  when  used  in  reference  to  the  drawer 
of  a  bill  of  exchange,  Imports  the  delivery 
of  the  bill  to  the  payee,  and  there  is  no  rea- 
son why  a  like  meaning  should  not  be  al- 
lowed to  the  term  "indorse"  in  a  case  like 
the  present  Higgins  v.  Bullock,  66  IlL 
37,89. 

The  word  Indorsement"  as  used  In  the 
negotiable  instruments  act  means  an  indorse- 
ment completed  by  delivery.  Ann.  Codes 
&  St  Or.  1901,  i  4592;  Rev.  Laws  Mass. 
1902,  p.  653,  c.  78,  f  207;  Code  Supp.  Va. 
1898,  f  2841a;  Bates'  Ann.  St  1904,  Ohio, 
I  8178;  Louisville  Coal  Min.  Co.  v.  Interna- 
tional Trust  Co.  (Colo.)  71  Pac.  898^  809. 

As  Kuaranty. 

A  guaranty  is  an  engagement  to  pay  in 
default  of  solvency  in  the  debtor,  provided 
due  diligence  be  used  to  obtain  payment 
from  him.  The  contract  of  a  guarantor  dif- 
fers from  that  of  an  indorser.  In  the  lat- 
ter case  the  acknowledgment  is  to  pay.  If 
the  maker  does  not  upon  demand,  after 
due  notice.  Something  more  than  demand 
and  notice  on  nonpayment  is  required  to 
support  an  action  on  a  guaranty.  The  con- 
tract for  due  diligence  requires  that  a  suit 
be  brought  within  a  reasonable  time  after 
the  maturity  of  the  claim,  and  be  duly 
prosecuted  to  Judgment  and  execution,  be- 
fore an  action  can  be  sustained  against  the 
guarantor.  Brown  t*  Brooks,  25  Pa.  (1 
Casey)  210,  212. 

The  word  'Indorse,"  as  used  in  an  as- 
signment of  a  promissory  note,  reciting  that 
I  assign  this  note  and  Indorse  the  prompt 
payment  of  it,  should  be  construed  in  its 
broadest  popular  sense^  as  synonymous  with 
the  word  "guaranty."  It  amounts  to  say 
the  least,  according  to  the  popular  mean- 
ing of  the  word  "indorse,"  to  a  positive  and 
unqualified  assertion  that  the  promise  of 
the  maker  to  pay  a  particular  debt  would  be 
promptly  complied  with  on  his  part  The 
word  "indorse,"  when  used  in  contracts,  is 
generally  understood  in  a  technical  sense, 
but  it  may  be  taken  according  to  its  popu- 
lar and  modem  meaning  when  necessary  to 
carry  into  effect  the  obvious  intention  of  the 
contracting  parties.  Tatum  v.  Bonner,  27 
Miss.  760,  765;  Greer  v.  Featherston  CTex.) 
68  S.  W.  48,  50. 

As  an  independent  eontmet. 

The  "indorsement'*  of  a  note  is  not  a 
part  of  the  note.  Morris  v.  Case,  46  Pac. 
54,  55,  4  Kan.  App.  691. 

"The  contract  of  indorsement  is  not  an 
independent  one,  but  a  parasite,  wliich,  likp 
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the  chameleon,  takes  the  hue  of  the  thing 
with  which  It  la  connected.  Attached  to 
commercial  papers.  It  becomes  a  commer- 
cial contract  operating  as  a  contingent  guar- 
anty of  payment  and  a  transfer  of  title 
where  the  paper  Is  negotiable.  Attached  to 
any  other  chose  In  action,  It  becomes  an 
equitable  assignment  of  the  beneflclnl  In- 
terest, without  recourse  to  the  assignor.** 
Patterson  v.  Polndexter  (Pa.)  t>  Watts  ^  S. 
227,  234,  40  Am.  Dec.  554. 

An  "Indorsement"  Is  a  written  contract, 
the  terms  of  which,  though  usually  omitted 
for  the  convenience  of  commerce,  are  cer- 
tain, fixed,  and  definite,  and  not  the  less  per- 
fectly understood  because  not  expressed  In 
words.  Drlnkall  v.  Movlous  State  Bank,  88 
N.  W.  724,  727,  11  N.  D.  10.  67  L.  R.  A.  341, 
96  Am.  St.  Rep.  693. 

The  Indorsement  of  a  note  Is  not  a  mere 
transfer  of  the  paper,  but  is  a  new  and  sub- 
stantial contract,  and,  strictly  speaking,  is 
the  order  and  appointment  by  the  payee  to 
the  maker  of  a  person  to  whom,  according  to 
the  maker's  contract  he  has  agreed  to  pay 
the  amount  as  promised ;  and  though  it  vir- 
tually carries  with  It  a  right  of  action 
against  the  maker,  that  right  is  rather  for  a 
breach  of  the  original  contract,  than  from 
any  actual  assignment  of  a  claim  against 
the  maker.  The  legal  construction  of  an  in- 
dorsement is,  not  that  it  is  an  assignment  of 
a  claim  against  the  maker,  but  an  order  or 
draft  on  the  maker  for  the  money  he  has 
agreed  to  pay ;  and  it  is  on  this  legal  fiction 
that  the  law  merchant  places  the  liability  of 
the  indorser  if  the  maker  does  not  pay  the 
note  at  maturity.  Hicks  v.  Wlrth  (N.  Y.)  4 
B.  D.  Smith,  78,  81.  See,  also,  Morris  v. 
Case.  46  Pac.  54,  55,  4  Kan.  App.  691;  Mad- 
dox  Y.  Duncan,  45  S.  W.  688,  689,  143  Mo. 
613,  41  L.  R.  A.  581,  65  Am.  St  Rep.  678. 

An  indorsement  of  a  promissory  note  is 
Bubstantially  the  drawing  of  a  new  note  in 
the  terms  of  the  old.  An  indorsement  of  an 
Inland  bill  of  exchange  would  arise  by  tlie 
Indorser  ordering  the  maker  to  pay  the 
money  due  to  him  to  the  indorsee.  De  Hass 
V.  Dlbert  (U.  S.)  70  Fed.  227,  230,  17  0.  a  A, 
79,  30  L.  R.  A.  189. 

Indorsement  on  attached  paper. 

Rev.  Laws,  f  858,  providing  that  the 
sheriff  might  depute  any  proper  person  to 
serve  a  writ  by  Indorsing  thereon  a  special 
deputation,  does  not  require  that  the  deputa- 
tion should  be  written  on  the  very  fabric  of 
the  process  Itself,  but  It  may  be  written  on  a 
piece  of  paper  attached  to  the  back  of  the 
process  by  the  sheriff,  or  by  another  for 
him,  though  "to  indorse"  means  "to  write  on 
the  back  of."  Ck)wdery  t.  Johnson,  16  AtL 
188,  189,  60  Vt  695. 

St  1830,  c.  238,  i  1,  providing  that  a  cer- 
tificate of  the  oath  of  the  debtor  ahall  be  in- 


dorsed on  the  inatrument  assigning  his  goods, 
for  the  benefit  of  hla  creditors,  is  satisfied 
with  the  Indorsement  thereof  on  a  separate 
sheet  of  paper  which  is  attached  to  the  as- 
signment Brown  t.  Foster,  43  Masa  (2 
Mete)  152,  156. 

Court  rule  13,  requiring  that  a  commis- 
sioner taking  a  deposition  shall  indorse  upon 
the  commission  the  time  or  times  and  place 
of  executing  it  is  not  complied  with  by  a 
certificate  annexed  to  the  deposition  reciting 
the  facts  required  to  be  stated  in  such  in- 
dorsement Such  a  paper  cannot  be  said  to 
have  been  indorsed  on  the  commission. 
Beatty  v.  Ambs,  11  Blinn.  331,  333  (Gil.  234, 
235). 

The  word  "indorsed,"  as  used  in  acci- 
dent insurance  policies,  provides  that  in  con- 
sideration of  warranties  and  agreements  con- 
tained in  the  application  hereon,  the  com- 
pany accepted  him  as  member,  subject  to  all 
the  conditions  Indorsed  hereon,  will  not  be 
construed  in  its  technical  sense,  in  which  It 
is  used  in  the  law  merchant  as  applied  to 
bills  of  exchange  and  Ipromlssory  notes, 
where  it  means  "written  on  the  bill  or  note 
itself,"  but  in  the  more  primitive  or  popular 
sense,  as  something  written  or  printed  upon 
and  attached  to  a  document  on  the  opposite 
side  of  which  something  else  has  been  pre- 
viously written  or  printed,  so  that  where 
the  application  is  attached  to  the  policy,  it 
is  indorsed  thereon.  Reynolds  v.  Atlas  Aca 
Ins.  Co.  of  Boston.  71  N.  W.  831,  832,  69 
Minn.  93. 

Under  a  provision  that  the  certificate  of 
acknowledgment  of  the  owner  of  land  plat- 
ted shall  be  "Indorsed"  on  the  plat  or  map, 
it  is  queried  as  to  whether  the  word  "in- 
dorse" must  be  interpreted  as  ''to  place  on 
the  back  of,"  and  nothing  else;  and  it  is 
said  that  if  so  done,  very  few  of  the  deeds 
recorded  in  the  state  have  been  properly  ac- 
knowledged, as  such  acknowledgments  al- 
most universally  are  appended  to  the  foot  of 
the  deed,  and  If  the  acknowledgment  may  be 
appended  at  the  foot  of  the  deed  there  can 
be  no  objection  to  Its  being  appended  upon 
a  separate  piece  of  paper,  if  such  paper  be 
attached  to  the  deed  or  plat  Davis  v.  Town 
of  Fulton,  9  N.  W.  809,  810,  52  Wis.  657. 

Where  a  lease  for  999  years  provided 
that  after  7  years  certain  arbitrators  to  be 
chosen  by  the  parties  should  determine  the 
future  rent  and  indorse  their  award  on  the 
lease,  a  determination  and  indorsement  on  a 
separate  paper,  which  was  aflixed  to  the 
lease  by  a  wafer,  was  held  not  to  be  an  "in- 
dorsement thereon,"  within  the  terms  of  the 
contract    Montague  v.  Smith,  13  Mass.  396. 

Indorsea&ent  on  face  of  initmment. 

Literally,  "indorsement"  means  a  writ- 
ing upon  the  back  of  a  note  or  bill ;  but  it  is 
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well  established  tliat,  thoagh  such  is  its  im- 
port, it  may  be  made  upon  the  face  of  the 
bill.  Any  form  is  sufficient  which  manifests 
an  intention  to  transfer  the  note.  Farmers' 
Trust  Go.  T.  Schenuit,  83  111.  App.  287,  273. 

A  note  was  made  payable  to  B.,  and 
taken  to  him  for  his  indorsement;  but  he 
wrote  his  name  under  that  of  the  maker,  in- 
stead of  on  the  back  of  the  instrument 
Held  that,  while  the  term  "indorsing"  im- 
plies that  the  name  is  written  on  the  back, 
yet  it  may  be  written  on  the  face,  of  the  in- 
strument, and  it  be  held  in  law  an  indorse- 
ment; and  in  this  case  the  payee  was  prop- 
erly chargeable  as  an  indorser.  Haines  v. 
Dubois,  30  N.  J.  Law  (1  Yroom)  259,  202. 

A  complaint  upon  a  contract  of  sale, 
which  refers  to  a  warranty  as  Indorsed 
thereon,  may  be  proven  by  a  contract  fol- 
lowed by  the  warranty  upon  the  face  of  the 
paper  on  which  the  contract  was  written.  In 
such  a  case  it  seems  clear  that  the  word  **in- 
dorsed,"  as  used  in  the  contract,  is  not  to  be 
understood  in  its  literal  sense.  Musselman 
T.  Wise,  84  Ind.  248,  251. 

By  GiT.  Code,  i  8108,  it  is  declared  that 
one  who  writes  his  name  upon  a  negotiable 
Instrument  otherwise  than  as  a  maker  or  ac- 
ceptor, and  delivers  it  with  his  name  in- 
dorsed thereon  to  another  person,  is  called 
an  "indorser,**  and  his  act  is  called  "indorse- 
ment." Under  such  definition,  an  indorse- 
ment may  be  made  upon  the  face  of  the  note 
with  the  same  effect  as  upon  the  back. 
Shain  v.  Sullivan,  89  Pac  606,  lOf;  Gal.  208. 

Indorsement  of  whole  note. 

"Indorsement**  is  a  term  known  in  law, 
which  by  the  custom  of  merchants  transfers 
the  property  of  the  bill  or  note  to  the  in- 
dorser, and  is  usually  made  on  the  back  of 
the  bill,  and  must  be  in  writing.  No  precise 
form  of  words  is  necessary  to  make  a  valid 
indorsement  The  signature  of  the  indorser 
alone  will  transfer  a  note  or  bill  of  exchange. 
But  the  assignment  of  part  of  the  demand 
due  on  a  promissory  note  does  not  cousUtute 
the  assignee  and  indorsee,  either  as  to  the 
maker  or  the  payee.  The  note  must  be 
transferred  as  a  whole,  or  the  assiguee  ac- 
quires no  rights  under  the  laws  as  an  in- 
dorser. Douglass  T.  Wilkeson  (N.  Y.)  6 
Wend.  687,  639. 

Hesotialile  paper  inported. 

There  is  no  such  thing  as  an  indorse- 
ment, in  its  strict  and  proper  commercial 
sense,  of  any  other  than  negotiable  paper. 
Young  V.  Sehon,  44  S.  E.  136,  139,  53  W.  Va. 
127,  62  li.  B.  A.  499,  97  Am.  St  Rep.  970. 

Sisnatnre  merely. 

The  proper  definition  of  "Indorsement" 
In  the  commercial  sense,  is  the  writing  of 
one's  name  upon  or  across  the  back  of  a  bill 
4WDS.  &P.— 38 


of  exchange,  promissory  note,  or  check,  by 
which  the  property  is  assigned  or  transfer- 
red. Literally  "to  write  on  the  back,"  but 
in  practice  the  place  of  writing  is  not  essen- 
tial. It  is  a  good  indorsement  if  made  upon 
the  face,  or  even  on  a  separate  piece  of  pa- 
per. This  effect — ^that  is,  a  transfer — ^is  not 
wrought  upon  a  note  not  negotiable  by  a  sig- 
nature across  the  back  of  it  The  title  or 
properly  does  not  pass  by  merely  writing  the 
name  thus  upon  it  It  is  not  therefore, 
properly  and  legally  an  indorsement  when 
applied  to  the  latter  kind  of  paper.  Rich- 
ards V.  Warring  (N.  Y.)  39  Barb.  42,  45. 

While  the  word  has  no  definite  technical 
meaning,  other  than  that  of  some  writing 
upon  the  back,  its  particular  meaning  is  al- 
ways determined  by  the  context  if  in  writ- 
ing, and  by  its  connection  if  in  spoken  words. 
The  word  "indorsement"  has  its  primitive 
and  popular  sense  of  something  written  on 
the  outside  or  back  of  a  paper,  or  on  the  op- 
posite side  from  which  something  else  had 
been  previously  written,  when  the  context 
shows  that  the  signing  is  necessary  to  give 
effect  to  the  pleadings  or  other  instrument  in 
which  it  occurs.  Hence,  under  Gomp.  Laws. 
§  2885,  providing  that  a  certificate  of  sale  of 
land  for  taxes  shall  be  assignable  by  indorse- 
ment the  assignment  must  be  written  on  the 
back  of  the  certificate  in  order  to  constitute 
the  indorsement.  The  mere  writing  of  his 
name  by  the  purchaser  on  the  back  of  the 
certificate  is  not  sufficient;  such  certificate 
not  being  negotiable.  Territory  t.  Perea,  30 
Pac.  928,  929,  6  N.  M.  581. 

Transfer  of  title. 

"Indorsement"  is  a  technical  mercantile 
term,  denoting  the  act  by  which  the  legal  ti- 
tle to  that  particular  class  of  bills  of  ex- 
change and  promissory  notes  which  are 
drawn  payable  to  order  is  transferred.  Like 
other  technical  words,  it  is  used  in  relation 
to  those  instruments,  not  in  its  strict  etymo- 
logical sense,  which  would  imply  that  it  is 
written  on  the  back  of  them,  as  is  evident 
from  the  circumstance  that  what  is  in  legal 
signification  an  indorsement  of  a  bill  or  note 
need  not  be  written  on  that  part  of  it,  but 
in  an  artificial  sense,  to  signify  the  transfer 
of  the  legal  title  to  these  instruments.  Glark 
V.  Sigourney,  17  Gonn.  511,  518. 

As  ^Farranty  of  payment,  validity,  and 
right  to  indorse. 

An  "indorsement"  of  a  promissory  note, 
in  the  ordinary  technical  meaning  of  the 
word,  is  an  act  which  transfers  the  instru- 
ment already  perfected  in  the  hands  of  the 
indorser  to  another  person;  certain  well-de- 
fined liabilities  attaching  to  the  indorser.  de- 
pendent upon  certain  conditions.  Holt  v. 
Sweetzer,  65  N.  B.  254,  256,  23  Ind.  App.  237. 

An  indorsement  Is  a  writing  on  the  back 
of  an  instrument,  and,  as  used  with  refers 
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ence  to  negotiable  instruments  In  general, 
means  a  writing  by  which  the  owner  or  hold- 
er of  the  instrument  transfers  title  thereto, 
which  may  or  may  not  warrant  its  yalidity 
and  payment,  according  as  such  indorsement 
is  full  or  restricted;  Fountain  t.  Bookstay- 
tfr,  81  N.  B.  17.  141  111.  461. 

Speaking  generally,  indorsing  a  note 
means  writing  one*s  name  upon  it  with  in- 
tent to  incur  the  liability  of  a  party  who 
warrants  payment  of  the  instrument,  provid- 
ed it  is  duly  presented  to  the  principal  at 
maturity,  not  paid  by  him,  and  such  fact  is 
duly  notified  to  the  indorser.  Frost  v.  Fish- 
er, 68  Pac.  872,  875.  13  CJolo.  App.  322; 
Paine  y.  Smith,  24  N.  W.  805,  306,  33  Minn. 
495;  Daily  y.  Bartholomew,  48  Pac.  023, 
024,  5  Kan.  App.  148.  Where  a  person  has 
written  his  name  on  the  back  of  a  note,  and 
by  a  separate  instrument  waived  protest,  it 
clearly  appears  that  he  intended  an  indorse- 
ment in  its  technical  sense.  Daily  y.  Bar- 
tholomew, 48  Pac.  828.  924,  6  Kan.  App.  148. 

"The  indorsement  of  a  note  is  a  new  con- 
tract The  Indorser  engages  that  the  note 
will  be  paid  according  to  its  tenor;  that  is, 
upon  proper  presentment,  demand,  and  no- 
tice. He  engages  that  it  is  genuine,  and  the 
legal  obligation  that  it  purports  to  be,  and 
that  he  has  title  to  it  and  a  right  to  indorse 
it."  Maddox  v.  Duncan,  45  S.  W.  688,  689. 
143  Mo.  613.  41  L.  R.  A.  581,  65  Am.  St  Rep. 
678. 

The  customary  method  of  Indorsing  a 
bill  of  exchange  is  writing  the  name  of  the 
indorser  on  the  back  of  the  instrument 
where  an  unqualified  indorsement  is  intend- 
ed. The  law  then  implies  the  contract  in- 
tended by  this  act  which,  extended,  would 
be  that  the  indorser  intends  to  incur  the 
liability  of  a  party  who  warrants  payment  of 
the  instrument,  provided  it  is  duly  present- 
ed to  the  principal  at  maturity,  not  paid  by 
him,  and  such  fact  is  duly  notified  to  the  in- 
dorser. He  impliedly  engages  that  the  note 
will  be  paid  according  to  its  purport,  condi- 
tioned on  due  presentation  or  demand  and 
notice;  that  it  is  in  every  respect  genuine; 
that  it  is  the  valid  instrument  it  purports  to 
be;  that  the  ostensible  parties  are  compe- 
tent; and  that  he  has  lawful  title  to  it  and 
the  right  to  indorse  it.  This  is  the  contract 
and  the  only  contract  the  law  imputes  to  the 
indorser  by  his  act.  He  makes  this  contract 
to  the  indorsee  or  subsequent  bolder,  and  not 
to  the  antecedent  parties  to  the  instrument 
^ray  Tie  &  Lumber  Co.  v.  Farmers'  Bank, 
60  S.  W.  537,  539,  109  Ky.  694. 

The  exact  and  legal  meaning  of  the  word 
''indorsement"  as  applied  to  notes  and  bills, 
is  the  transfer  of  a  negotiable  note  or  bill  by 
the  indorsement  of  some  person  who  has  the 
right  to  indorse.  There  can  be  no  indorse- 
ment, in  this  sense  of  the  word,  except  by 
the  payee  of  the  bill;    but  he  may  be  the 


original  payee,  or  he  may  have  become  hj 
previous  indorsement  a  second  or  subsequent 
payee.  The  writing  on  any  note,  **!  assign 
over  the  within  note  to  P.,"  constitutes  an  In- 
dorsement Davidson  t.  Powell,  19  S.  B.  601, 
114  S.  C.  576. 

Writing  imported. 

See.  also.  "Written  Instrument" 

The  word  "Indorsement^  imports  a  writ- 
ing, and,  where  an  assignor  of  a  note  is  sued 
on  his  indorsement  it  must  be  set  out  in  tbe 
complaint  or  be  exhibited  with  It  Huston 
T.  Fatka,  66  N.  B.  74^  77.  30  Ind.  App.  693. 

As  written  vpon. 

The  word  ''indorsement"  has  a  known 
legal  signification,  and  means  a  transfer  of 
an  instrument  by  writing  thereon.  Williams 
v.  Osbon,  75  Ind.  280,  283.  And,  as  used  In 
an  indictment  charging  one  with  forging  an 
indorsement  of  a  bill  of  exchange,  is  sufiA- 
dently  intelligible  and  correct  Oommon- 
wealth  v.  Butterick,  100  Mass.  12. 13. 

The  word  ''indorsement"  implies  a  trans- 
fer by  a  writing  upon  the  Instrument  trans- 
f ered ;  hence  it  is  held  that  where  a  note  is 
assigned  in  writing  by  the  payee  by  a  BeptL- 
rate  instrument  such  act  Is  not  equivalent  to 
an  indorsement  Keller  v.  Williams,  49  Ind. 
504.  506. 

INDOB8EE  nr  DUE  0OITB8B. 

An  indorsee  In  due  course  Is  one  who  in 
good  faith.  In  the  ordinary  course  of  busi- 
ness, and  for  value,  before  its  apparent  ma- 
turity or  presumptive  dishonor,  and  without 
knowledge  of  its  actual  dishonor,  acquires 
a  negotiable  instrument  duly  indorsed  to  him, 
or  indorsed  generally,  or  payable  to  the  bear- 
er. Civ.  Code  S.  D.  1903,  I  2199;  Civ.  Code 
Idaho  1901,  §  2883;  More  v.  Finger,  60  Pac 
933,  935,  128  GaL  313;  Reese  v.  Bell.  71  Pac 
87.  89,  138  CaL  zix. 

Where  a  note  was  overdue  when  It  was 
delivered  to  plaintiff,  he  was  not  "an  indorsee 
in  due  course,"  and  so  did  not  acquire  an  ab- 
solute title  thereto,  so  that  it  would  be  valid 
in  his  hands  notwitiistanding  any  defect  in 
the  title  of  the  plaintiif,  from  whom  he  ac- 
quired it.  Woodsum  V.  Cole.  10  Pac.  331, 333, 
69  Cal.  142. 

INDORSE  nr  WBITIHO. 

Rev.  St  9  1696,  provides  that  the  assign- 
ees named  in  a  general  assignment  for  the 
benefit  of  creditors  shall  each,  in  the  pres- 
ence of  the  ofiicer  taking  the  bond,  before 
delivering  the  copy  of  the  assignment  to  said 
ofilcer,  indorse  in  writing  on  such  cc^y  their 
consent  to  take  upon  themselves  the  trust 
specified  in  the  assignment  and  that  such 
ofl&cer  shall  indorse  thereon  his  certificate. 
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It  wu  held  that  it  is  raffldent  if  the  names 
of  the  aasignees  and  officer  are  affixed  in 
their  presence  and  at  their  request,  and  it  is 
not  necessary  that  such  names  shall  be  af- 
fixed in  their  own  handwriting.  Scott  T. 
Seaver,  8  M.  W.  811,  813,  62  Wis.  175. 

OroOBSEMZOIT  FOR  DEPOSIT. 

When  a  bank  receiyes  from  a  customer 
a  check  on  another  bank  for  the  special  pur- 
pose of  collection,  the  title  does  not  pass  by 
the  special  indorsement  for  that  purpose, 
nor  does  the  receiving  bank  hold  the  amount 
until  the  check  is  collected.  But  where  the 
customer  has  a  deposit  account  with  the 
bankers,  on  which  he  is  accustomed  to  de- 
posit checks  payable  to  himself,  which  are 
entered  on  his  pass  book,  and  to  drsw  against 
such  deposits,  an  Indorsement  of  the  words 
"for  deposit**  on  a  check  so  deposited  is,  in 
the  absence  of  a  diCTerent  understanding,  pre- 
sumptive of  more  than  mere  agency  or  au- 
thority to  collect  It  Is  a  request  and  direc- 
tion to  deposit  the  sum  to  the  credit  of  the 
customer,  and  gives  to  the  bankers  authority, 
not  only  to  collect,  but  to  use  the  check  in 
such  manner  as,  in  their  judgment  and  dis- 
cretion, having  reference  to  the  conditions 
and  necessities  of  their  business,  may  make 
it  most  available  to  their  protection,  and 
they  may  have  it  certiiled  by  the  bank  on 
which  it  was  drawn.  Metropolitan  Nat 
Bank  v.  Merchants*  Nat  Bank,  55  N.  E.  860, 
364,  182  111.  S67,  74  Am.  St  Rep.  180  (citing 
National  Commercial  Bank  v.  Miller,  77  Ala. 
168,  54  Am.  Rep.  50). 

IMDOB8EMENT  IH  BIJllfK. 

An  indorsement  in  blank  is  made  by  the 
mere  writing  of  the  indorser's  name  on  the 
back  of  the  bill,  without  the  mention  of  the 
name  of  any  person  in  whose  favor  the  in- 
dorsement is  made.  It  has  been  adjudged 
that  such  an  indorsement  does  not  transfer 
the  property  and  interests  in  the  bill  to  the 
indorser  without  some  further  act,  but  it 
gives  him,  as  well  as  any  other  person  to 
whom  it  is  afterwards  transferred,  the  pow- 
er of  constituting  himself  assignee  of  the 
beneficial  interest,  by  filling  it  up  payable 
to  himself,  which  he  may  do  at  the  time  of 
trial.  Thornton  v.  Moody,  11  Me.  (2  Fairf.) 
255,256. 

'*Blank  indorsement*'  is  a  technical  term 
that  means  exclusively  a  commercial  transfer 
contrived  by  the  merchants  as  a  surer  and 
more  emphatic  mode  of  giving  negotiability 
to  a  chose  in  action  than  an  indorsement  in 
full.  Parker  v.  Kennedy  (S.  C.)  1  Bay,  398, 
414. 

A  blank  indorsement  on  a  certificate  of 
indebtedness  signifies  that  some  person  is 
expected  to  have  the  right  to  fill  in  the  blank. 
ScoUans  v.  RolUns,  60  N.  B.  983,  984^  179 
Mass.  846,  88  Am.  St  Rep.  386. 


A  blank  indorsement  of  a  negotiable  in- 
strument consists  only  of  the  name  of  the  in- 
dorser, as  where  the  indorser  simply  writes 
his  name  on  the  back  of  negotiable  paper. 
It  differs  f^m  a  full  indorsement,  which  is 
that  by  which  the  indorser  orders  the  money 
to  be  paid  to  some  particular  person  by  name. 
Lee  V.  Chilllcothe  Branch  State  Bank  (U.  S.) 
15  Fed.  Gas.  151,  158. 

An  indorsement  which  does  not  mention 
the  name  of  the  person  in  whose  favor  it  is 
named  is  called  an  "indorsement  in  blank/' 
Lord  Mansfield  says  that  "an  indorsement  on 
a  blank  note  Is  a  letter  of  credit  for  an  in- 
definite sum."  But  this  doctrine  does  not 
extend  to  one  who  indorses  in  blank  nonne- 
gotiable  paper.  He  Is  at  most  an  assignor, 
with  an  implied  covenant  that  the  assignee 
should  receive  the  money  from  the  obligor 
to  his  own  use,  and  that,  If  the  obligee  should 
receive  it,  then  he  would  be  answerable  over 
for  it  Folwell  v.  Beaver  (Pa.)  13  Serg.  & 
R.  311,  315  (citing  Chitty,  170). 

One  who  indorses  a  negotiable  promis- 
sory note  in  blank  merely  engages  to  pay 
upon  the  usual  conditions  of  demand  and 
notice,  and  parol  evidence  is  not  admissible 
to  vary  the  legal  effect  of  his  undertaking. 
Hall  V.  Newcomb  (N.  Y.)  7  Hill,  416,  424,  42 
Am.  Dec.  82. 

A  blank  or  full  indorsement  imports  that 
the  indorsee  is  the  holder  of  the  bill,  with  all 
the  negotiable  qualities  belonging  to  the  na- 
ture of  such  an  instrument;  and  any  person 
receiving  such  a  bill  may  recover  the  amount 
from  the  indorser,  if  the  bill  be  dlHhonored 
contrary  to  his  intentions.  Brown  y.  Jack- 
son (TJ.  8.)  4  Fed.  Cas.  402,  404. 

An  indorsement  in  blank  consists  morely 
of  the  signature  of  the  indorsee  written  on 
the  back  of  the  instrument.  Malone  v.  Gar- 
ver  (Neb.)  92  N.  W.  726,  727  <clting  2  Band. 
Com.  Paper,  9  705). 

An  indorsement  in  blank  specifies  no  in- 
dorsee, and  an  instrument  so  indorsed  is 
payable  to  bearer,  and  may  be  negotiated  by 
delivery.  Bates*  Ann.  St  Ohio  1904,  S  3172f ; 
Rev.  Codes  N.  D.  1899,  «  1044  (citing  Neg. 
Inst.  Law  N.  D.  9  84);  Wedge  Mines  C3o.  v. 
Denver  Nat  Bank  (Ctolo.)  73  Paa  873,  874. 

INDOBSEMEHT  IN  TJTLL. 

Ah  indorsement  which  mentions  the 
name  of  the  person  in  whose  favor  it  is  made 
is  called  an  "indorsement  in  full."  Folwell 
V.  Beaver  (Pa.)  13  Serg.  &  B.  311,  315  (citing 
Chitty,  170). 

INDOBSER, 

See  "Accommodation  Indorser**;  "irreg- 
ular Indorser";  ••Satisfactory  Indors- 
er." 

Under  the  commercial  law  an  indorser 
is  the  payee*  who,  acquiring  from  the  maker. 
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Indorses  the  note  to  convey  title  to  another, 
the  Indorsee;  and  the  Indorsee  hecomes  In- 
dorser  when  he  In  turn  places  his  name  on 
the  note  to  transfer  It  Metropolitan  Bank 
T.  Muller,  24  South.  295,  296»  50  La.  Ann. 
1278,  69  Am.  St  Rep.  475. 

An  Indorser  Is  one  who  by  his  signature 
transfers  the  legal  Interest  in  a  note.  Hall 
V.  Newcomb  (N.  Y.)  7  Hill,  416,  424,  42  Am. 
Dec.  82. 

The  term  "indorser"  in  Its  legal  sense 
cannot  be  applied  to  the  maker  of  a  note  pay- 
able to  his  order,  who  indorses  his  name 
thereon,  and  delivers  it  to  another  person  for 
value.  Such  act  is  merely  part  of  the  execu- 
tion of  the  note,  which  becomes  in  legal  ef- 
fect payable  to  the  holder  or  bearer.  The 
only  liability  of  such  person  is  that  of  a 
maker.  Ewan  v.  Brooks-Waterfield  Co.,  45 
N.  B.  1094,  1096,  55  Ohio  St  590,  35  L.  R.  A. 
786,  60  Am.  St  Rep.  719. 

An  indorser  undertakes  to  pay  a  note 
only  in  the  event  of  the  maker's  not  paying 
It  Brower.v.  Wooten,  4  N.  O.  607,  508,  7 
Am.  Dec.  692. 

One  who  writes  his  name  upon  a  nego- 
tiable Instrument  other  than  as  a  maker  or 
acceptor,  and  delivers  it,  with  his  name 
thereon,  to  another  person,  is  called  an  'in- 
dorser." Civ.  Code  Mont  1895,  fi  4020;  Rev. 
St.  Okl.  1903,  S  3(507;  Rev.  Codes  N.  D,  1899, 
S  4868;  Civ.  Code  S.  D.  1903,  fi  2183;  Civ. 
Code  Cal.  1903,  |  8108;  Rev.  St  Wyo.  1899,  | 
2344. 

Kaker  distinenislto^ 

'The  difference  between  a  maker  of  a 
note  and  an  indorser  or  guarantor  is  that  the 
contract  of  the  first  by  its  terms  imports  an 
unconditional  obligation  to  pay  money,  and 
that  of  the  last  by  its  terms  imports  a  con- 
ditional obligation.  The  rules  of  law  settle 
this  species  of  contracts,  as  well  as  others, 
and  prescribe  how  they  may  be  created,  their 
legal  effect  and  mode  of  enforcement"  Aud 
V.  Magruder,  10  Cal.  282,  290. 

INDUBITABLE. 

"Indubitable  proof'  means  evidence  that 
Is  not  only  found  credible,  but  of  such  weight 
and  directness  as  to  make  out  the  facts  al- 
leged beyond  a  doubt  Hart  v.  Carroll,  85 
Pa.  508,  511;  Allison  v.  Burns,  107  Pa.  50; 
Erie  &  W.  V.  R.  Co.  v.  Knowles.  11  Atl.  250, 
254,  117  Pa.  77;  Jermyn  v.  McClure,  45  Atl. 
938,  942,  195  Pa.  245. 

Clear,  precise,  and  indubitable  evidence, 
within  the  meaning  of  the  rule  that  a  parol 
exchange  of  land  must  be  established  by  clear 
proof  and  indubitable  evidence,  means  no 
more  than  that  there  must  be  precision  in 
the  terms  of  the  agreement  set  up,  and  that 


the  evidence  to  support  It  must  be  of  a  high 
order,  carrying  conviction,  to  a  moral  cer 
tainty,  of  its  truth.  Jermyn  v.  McClure,  45 
AtL  938,  942,  195  Pa.  245. 

The  law  that  an  oral  agreement  to  vary 
a  written  instrument  must  be  established 
by  "clear,  precise,  and  indubitable  proor* 
means  that  it  must  be  found  that  the  wit- 
nesses are  credible,  that  they  distinctly  re- 
member the  facts  to  which  they  testify,  and 
that  they  narrate  the  details  exactly,  and 
that  their  statements  are  true.  Ferguson  y. 
Rafferty,  18  Atl.  484,  485,  128  Pa.  337,  6  tu 
R.  A.  33;  Spencer  v.  Colt,  89  Pa.  314,  318. 
Absolute  certainty  Is,  of  course,  out  of  tbe 
question.  Terms  are  used  with  relation  to 
their  subject-matter.  The  apparently  dis- 
tinct testimony  of  the  most  intelligent  wit- 
ness may  possibly  be  fabricated.  The  clear 
statement  of  the  most  upright  witness  may 
possibly  be  mistaken.  It  has  been  in  view  of 
considerations  like  these  that  in  certain 
classes  of  cases,  proof  is 'required  that  Is 
clear,  distinct,  and  entirely  satisfactory. 
Spencer  v.  Colt,  89  Pa.  314,  818. 

A  charge  in  a  criminal  case  that  tbe  Jury 
are  required  to  acquit  unless  they  are  in- 
dubitably certain  that  the  defendant  is  guilty 
requires  too  high  a  degree  of  proof,  the  word 
"indubitably"  requhring  the  removal  of  all 
doubt  from  the  minds  of  the  jury.  Ross  v. 
State,  92  Ala.  28»  9  South.  857,  25  Am.  St. 
Rep.  2a 

INDUCE. 

"Induce,"  as  used  in  a  pleading  statins 
that  the  respondent  was  induced  to  withdraw 
the  distress  on  assurance  that  the  debt  was 
settled,  means  influenced,  persuaded,  and  not 
to  introduce;  to  bring  into  view.  Wollaston 
V.  Stafford,  29  Eng.  Law  &  Eq.  263,  265. 

In  an  indictment  for  obtaining  goods 
under  false  pretenses,  alleging  that  defend- 
ant induced  prosecutor  to  sell  certain  goods 
to  them,  "induited"  means  moved,  urged,  or 
instigated,  but  cannot  be  held  to  be  an  aver- 
ment that  prosecutor  did  sell  to  defendant 
State  V.  Phelan,  60  S.  W.  71.  74,  159  Mo.  122. 

HfDtTOED  CRIME. 

An  expenditure  of  public  money  author- 
ized by  a  district  attorney,  by  a  county  de- 
tective, in  purchasing  liquor  at  various  sa- 
loons for  the  purpose  of  procuring  evidence, 
cannot  be  said  to  have  induced  crime,  so  as 
to  render  such  expenditure  against  public 
policy.  People  v.  Grout,  77  N.  Y.  Supp.  321, 
325,  38  Misc.  Rep.  181. 

INDIJOEMElfT. 

An  inducement.  In  an  action  of  assump- 
sit, is  in  the  nature  of  a  preamble  atating 
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tbe  drcmnstances  under  which  the  contract 
was  made,  or  to  which  the  consideration  has 
reference.  Huston  v.  Tyler,  36  S.  W.  654, 
656.  140  Mo.  252  (citing  1  Chit  PL  ♦296; 
Bliss,  Code  PI.  H  149,  150;   Steph.  Pi.  |  53). 

In  pleading,  a  matter  of  defense  set  forth 
in  the  plea  prior  to  the  special  traverse, 
where  one  is  used,  is  called  the  ^Induce- 
ment";  the  real  traverse  being  the  absque 
hoc  Thomas  v.  Black  (Del.)  18  AU.  771, 
772,  8  Houst  507. 

In  pleading,  the  "Inducement"  Is  the  state- 
ment of  matter  which  is  introductory  to  the 
Iffincipal  subject  of  the  plea  itself,  and  which 
is  necessary  to  explain  or  elucidate  it  Con- 
solidated Coal  Co.  y.  Peers,  97  111.  App.  188, 
194  (quoting  Bouv.  Law  Diet). 

In  a  prosecution  for  forgery,  where  the 
acts  of  the  defendant  were  properly  describ- 
ed as  false  pretenses,  the  further  describing 
them  as  inducements  and  representations  and 
sayings  did  not  render  the  Indictment  de- 
fective. State  V.  Switzer,  22  Atl  724,  725, 
68  Vt  604,  25  Am.  St  Kep.  789. 

It  is  not  easy  to  give  an  exhaustive  def- 
inition, within  reasonable  terms,  of  exactly 
what  is  meant  by  the  words  "allurement  or 
inducement"  that  legally  operate  to  consti- 
tute an  invitation  to  enter  the  premises  of 
another.  Mere  temptation  does  not  form 
such  an  inducement  In  Sweeny  v.  Old  Col- 
ony &  N.  R.  Co.,  92  Mass.  (10  Allen)  368,  87 
Am.  Dec.  644,  a  railroad  company  that  had 
made  a  private  crossing  over  its  track,  and 
allowed  the  public  to  use  it  as  a  highway,  and 
stationed  a  flagman  there,  was  held  liable  to 
one  injured,  who,  using  due  care,  was  induced 
to  cross  by  a  signal  from  the  flagman  that  it 
was  safe.  ''Temptation,"  says  Holmes,  J.,  in 
Holbrook  v.  Aldrich,  168  Mass.  15,  46  N.  B. 
115,  86  L.  R.  A.  493,  60  Am.  St  Rep.  364,  ''is 
not  always  invitation.  It  does  not  excuse 
a  trespass  because  there  is  a  temptation  to 
commit  it,  or  hold  property  owners  bound  to 
contemplate  the  infraction  of  property  rights 
because  the  temptation  to  uu trained  minds  to 
infringe  them  might  have  been  foreseen." 
Paolino  V.  McKendall,  53  Atl.  268,  272,  24 
R.  I.  432,  60  L.  R.  A.  133,  96  Am.  St  Rep. 
786. 

1m  libel  and  slaiider. 

"Inducement"  is  the  statement  of  facts 
out  of  which  the  charge  arises,  or  which  are 
necessary  or  useful  to  make  the  charge  in- 
telligible. Taverner  v.  Little,  5  Bing.  N.  C. 
678;  Grand  v.  Dreyfus,  54  Pac.  389,  391,  122 
Cal.  5& 

Whenever  words  have  the  slanderous 
meaning  alleged,  not  by  their  extrinsic  force, 
but  by  reason  of  some  exti'aneous  fact  this 
fact  must  be  averred  in  traverslble  form, 
which  averment  is  called  the  "inducement" 
State  V.  Griustead,  61  Pac.  976,  979,  10  Kan. 


App.  78  (citing  Carter  v.  Andrews,  33  Mass. 
[16  Pick.]  1,  6;  State  v.  Elliott,  61  Pac  981, 
10  Kan.  App.  69);  State  v.  Grinstead,  64  Pac. 
49,  53,  62  Kan.  593. 

The  inducement,  in  the  law  of  pleading 
in  libel  and  slander,  is  that  portion  of  a 
complaint  the  ofiice  of  which  is  to  narrate 
the  extrinsic  circumstances,  which,  coupled 
with  the  language  published,  affect  its  con- 
struction, and  render  it  actionable,  where, 
standing  alone,  and  not  thus  explained,  the 
language  would  appear  either  not  to  concern 
the  plaintiff,  or,  if  concerning  him,  not  to 
affect  him  injuriously.  Squires  v.  State,  45 
S.  W.  147,  149,  39  Tex.  Cr.  R.  96,  73  Am.  St 
Rep.  914;  Grand  v.  Dreyfus.  64  Pac.  389, 
391,  122  Cal.  58.  This  being  the  office  of  the 
inducement,  it  follows  that  if  the  language 
does  not  naturally  and  per  se  refer  to  the 
plaintiff,  nor  convey  the  meaning  the  plaintiff 
contends  for,  or  if  it  is  ambiguous  and  equiv- 
ocal, and  requires  explanation  by  some  ex- 
trinsic matters  to  show  its  relation  to  the 
plaintiff,  making  it  actionable,  the  complaint 
must  allege,  by  way  of  inducement  the  exist- 
ence of  such  extraneous  matter.  Squires  v. 
State,  45  S.  W.  147.  149,  39  Tex.  Cr.  R.  96. 
73  Am.  St  Rep.  904. 

An  inducement  cannot  t>e  supplied  by  an 
innuendo.  State  v.  Grinstead,  64  Pac.  49,  53. 
62  Kan.  593. 

INDUOnrO  TRADE. 

"Inducing  trade."  as  used  In  Act  1888, 
prohibiting  a  sale  of  intoxicating  liquors,  re- 
fers to  giving  away,  and  not  to  selling.  King 
V.  State  (Miss.)  0  South.  188,  189. 

INDUCTION. 

"Induction"  is  by  the-  canon  law  called 
"corporal  possession,"  and  is  compared  in  the 
books  of  common  law  to  livery  and  seisin,  by 
which  possession  is  given  to  temporal  estates. 
Goodwin  V.  Lunan  (Va.)  Jeff.  96,  100. 

INDUCTIVE  SCIENCE. 

The  term  "inductive  science"  includes  the 
science  of  medicine,  if  medicine  can  properly 
be  termed  a  science.  Huffman  v.  Click,  77 
N.  C.  55,  57. 

INDUSTRIAL 

"Industrial"  Is  defined  by  Worcester  as 
"relating  to  manufactures,  or  to  the  product 
of  industry  or  labor."  Louisville  &  N.  R.  Ca 
V.  Fulgham,  8  South.  803,  804,  91  Ala.  555. 

HTBUSTBIAL  ENTERPRISE. 

"Industrial  enterprise,"  as  used  in  Code 
1886b  I  1161,  which  prohibits  railroad  com- 
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panles  from  making  any  departure  from  their 
public  freight  rates,  except  to  aid  In  the  de- 
yelopment  of  Industrial  enterprises  in  the 
state,  Includes  all  kinds  of  manufacturing. 
Hence  it  would  Include  a  mill  for  the  manu- 
facture of  corn  Into  meaL  Loulsyllle  &  N. 
R.  Ck>.  T.  Fulgham,  8  South.  803,  80^  91  Ala. 
555. 

INDtTSTBIAZi  FVB8UIT. 

Rey.  St  I  1880,  proTides  that  the  legbh 
latlye  assemblies  of  the  seyeral  territories 
shall  not  grant  prlyate  charters  or  special 
prlylleges,  but  they  may»  by  general  Incor- 
poration acts,  permit  persons  to  associate 
themselyes  together  as  bodies  corporate  for 
mining,  manufacture,  and  other  industrial 
pursuits,  etc;  and  it  was  objected  that 
Wells,  Fargo  &  Co.,  a  corporation  organized 
by  a  special  act  of  the  territory  of  Colorado, 
and  authorized  to  engage  in  the  express  busi- 
ness, could  not  come  into  Washington  Terri- 
tory to  do  business  there,  because  it  was  not 
a  corporation  engaged  in  an  industrial  pur- 
suit, or  at  least  not  engaged  in  such  an  in- 
dustrial pursuit  as  mining  or  manufacturing; 
and  hence  the  Legislature  of  Colorado  had 
no  authority,  under  such  act  of  Congress,  to 
grant  to  such  corporation  a  charter.  "In- 
dustrial" is  a  yery  large  word,  and  although 
It  is  associated  with  the  words  "mining"  and 
"manufacturing,"  it  would  be  contrary  to  the 
manifest  purpose  of  Congress  to  so  restrain 
it  as  that*the  pursuit  must  be  literally,  or 
almost  literally,  a  mining  one  or  a  manu- 
facturing one.  The  express  business  is  an 
industrial  pursuit,  and  one  which  the  terri- 
torial Legislature  could  proyide  for  the  for- 
mation of  corporations  to  engage  in.  Wells, 
Fargo  &  Co.  y.  Northern  P.  R.  Co.  (U.  8.) 
28  Fed.  469,  474,  475. 

The  term  "industrial  pursuits,"  in  Rey. 
St  U.  8.  I  1889,  which  provides  that  the 
Legislatiye  Assemblies  of  the  seyeral  terri- 
tories shall  not  grant  prlyate  charters  or  spe- 
cial priylleges,  but  may,  by  general  incorpo- 
ration acts,  permit  persons  to  associate  them- 
selyes together  as  bodies  corporate  for  min- 
ing, manufacturing,  and  other  industrial  pur- 
suits, etc.,  includes  a  mercantile  business  for 
the  sale  of  goods,  mining  supplies,  etc  The 
term  "industrial  pursuit"  is  a  yery  broad  ex- 
pression. Bashford-Burmister  Co.  y.  Agua 
Frla  Copper  Co.  (Ariz.)  35  Pac  983;  Carver 
Mercantile  Co.  y.  Hulme,  19  Pac  213,  214,  7 
Mont  5G0. 

INDU8TBT. 

See  "New  Industry.* 

"Industry"  is  defined  by  lexicographers 
to  be  habitual  diligence  in  any  employment, 
either  bodily  or  mental,  and  Is  as  applicable 
to  the  sale  of  goods,  which  is  the  chief  busi- 


ness of  a  merchant,  as  to  the  transportatioii 
of  goods,  which  is  the  chief  business  of  an 
express  carrier.  Carver  Mercantile  Co.  t. 
Hulme,  19  Pac  213,  214»  7  Mont  60a 

INEBRIATE. 

An  inebriate  Is  any  person  who  habit- 
ually, whether  continuously  or  periodically. 
Indulges  in  the  use  of  intoxicating  liquors 
to  such  an  extent  as  to  stupefy  his  mind  and 
to  render  him  incompetent  to  transact  ordi- 
nary business  with  safety  to  his  estate,  pro- 
vided the  habit  of  so  indulging  in  such  use 
shall  have  been  at  the  time  of  the  inquisition 
of  at  least  one  year's  standing.  Code  1883, 
§  1671;  In  re  Anderson  (N.  a)  43  S.  B.  649, 
650. 

In  construing  a  statute  authorizing  the 
imprisonment  in  any  Inebriate  or  insane  asy- 
lum of  any  person  convicted  of  being  an  in- 
ebriate, habitual  or  common  drunkard,  it  was 
said  that  "Just  what  would  make  a  person 
such  is  not  very  clearly  defined.  Manifestly 
it  was  Intended  that  the  drunkenness  should 
be  repeated  to  the  extent  of  becoming  habit- 
ual, but  Just  how  frequently  it  should  occur, 
or  the  extent  of  the  delirium  or  stupefaction, 
is  left,  as  a  matter  of  fact,  to  be  determined 
by  those  who  might  differ  widely  in  regard 
to  it  Such  conviction  is  not  made  dependent 
upon  his  inability  to  attend  to  business,  nor 
to  any  want  of  physical  8elf-<K>ntrol,  nor  upon 
his  being  dangerous  to  himself  or  others." 
Such  a  statute  is  in  violation  of  Const  U.  S. 
Amend.  14,  9  1,  which  declares  that  no  state 
shall  deprive  any  person  of  liberty  without 
due  process  of  law,  or  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection 
of  the  laws.  State  t.  Byan»  86  N.  W.  823, 
827,  70  Wis.  676. 

INEBRIATIOK. 

"Inebriation"  Is  a  word  nearly  synony- 
mous with  "ebriety"  and  ^'intoxication,"  and 
is  expressive  of  that  state  or  condition  which 
inevitably  follows  from  taking  into  the  body, 
by  swallowing  or  drinking,  excessive  quan- 
tities of  intoxicating  liquors.  Common- 
wealth T.  Whitney,  65  Mass.  (11  Gush.)  477, 
479. 

INEFFECTUAL 

The  word  "ineffectual"  in  Code  Civ.  Proa 
9  1404,  providing  that  a  mortgage  thereafter 
executed  on  a  homestead  Is  ineffectual  until 
the  exemption  has  been  canceled,  seems  to 
have  been  chosen  to  express  that  the  mort- 
gage was  ineffectual  to  cancel  the  exemption. 
It  is  not  equivalent  to  "void,"  for  it  will  be 
seen  that  it  is  ineffectual  only  until  the  ex- 
emption has  been  canceled.  Peck  v.  Ormsby, 
8  N.  Y.  Supp.  372,  878,  55  Hun,  265. 
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INEFFICIENCY. 

Within  the  meaning  of  8p.  Laws  1801, 
p.  70,  creating  a  police  commiaaion  for  the 
city  of  Qalveston,  and  inyesting  it  with  ex> 
duslye  Jurisdiction  to  determine  all  charges 
against  police  officers  for  inefficiency,  the 
word  '^inefficiency"  is  sufficiently  broad  to 
include  the  Inability  of  a  police  officer  to 
read  or  write  the  English  language.  Stein- 
back  y.  Olty  of  Galyeston  (Tex.)  41  S.  W. 
822,824. 

INELIGIBLE. 

As  disabiUty,  see  "Disability.'' 

The  word  *Mneligible"  means  not  eligi- 
ble; disqualifjring;  not  qualified  to  be  cho- 
sen to  an  office.  Carroll  y.  Green,  47  N.  B. 
223,  224,  148  Ind.  362. 

The  term  "ineligible,''  as  used  in  a  Ju- 
dicial opinion  declaring  that  an  alien  was 
ineligible  to  office,  should  be  construed  to 
mean  that  he  was  ineligible  to  hold  the  office, 
and  not  to  mean  that  he  could  not  be  elected 
to  the  office;  and  hence,  In  case  his  disabil- 
ity is  remoyed  before  the  commencement  of 
the  term  of  office  for  which  he  was  elected, 
he  will  be  entitled  to  enter  upon  and  hold 
such  office.  State  ▼.  Murray,  28  Wis.  06,  90, 
9  Am.  Rep.  489;  In  re  Bamum,  8  N.  W.  376, 
876,  27  Minn.  466,  38  Am.  St  Rep.  304. 

INEQUALITY. 

In  the  legal  and  constitutional  sense  "in- 
equality" refers  to  substantial  differences 
relating  to  large  classes  of  property,  and  to 
differences  in  the  system  or  methods  by 
which  properties  are  assessed  for  taxation. 
Railroad  &  Telephone  Cos.  y.  Board  of 
Equalizers  (U.  8.)  85  Fed.  302,  306. 

Under  Laws  1885,  p.  323,  No.  227,  $  5,  pro- 
yidlng  that  a  township  board  may  order  such 
changes  to  be  made  as  they  may  deem  just, 
where  there  appears  to  be  manifest  error  or 
Inequality  in  assessments  for  a  drain,  there 
is  no  difficulty  in  determining  what  is  meant 
by  the  term  "inequality."  The  township 
board  may  determine  that  the  benefits  as- 
sessed upon  some  lands  are  too  high,  and 
upon  others  too  low,  and  may  exercise  their 
Judgment  to  equalize  the  assessment.  Thom- 
as y.  Walker  Tp.  Board,  116  Mich.  597,  601, 
74  N.  W.  1049. 

INEQUITABLE 

Pomoroy  (2  Pom.  Eq.  Jur.  I  803)  says 
the  terms  **fraud"  and  "fraudulent,"  as 
used  by  the  courts  in  speaking  of  equitable 
estoppels,  are  yirtually  ssmonymous  with 
"unconscientious**  or  "Inequitable."  The  Ot- 
tumwa  Belle  (U.  8.)  78  Fed.  643,  648. 


INEVITABLE  ACCIDENT. 

An  Ineyitable  accident  Is  an  eyent  whitib 
hapiiens  not  only  without  the  concurrence  of 
the  will  of  man,  but  in  spite  of  all  efforts  on 
his  part  to  preyent  it  State  y.  Lewis,  12  8. 
B.  457,  460,  107  N.  C.  967,  11  L.  R.  A.  106. 

An  "Ineyitable  accident"  is  a  catastrophe 
occurring  without  any  interyentlon  of  man. 
Russell  y.  Fagan  (DeL)  8  AtL  258,  261,  7 
Houst  389. 

Anderson,  in  his  Dictionary  of  Law,  p. 
13,  defines  an  "ineyitable  accident"  as  one 
which  is  absolutely  unayoidable,  because  ef- 
fected or  influenced  by  the  uncontrollable 
operations  of  nature.  Dreyer  y.  People  (111.) 
58  N.  E.  620,  623,  58  L.  R.  A.  869;  State  y. 
Lewis,  12  S.  B.  457,  460,  107  N.  C.  967,  11 
L.  R.  A.  105. 

"Ineyitable  accidents"  are  such  as  come 
from  a  force  superior  to  all  human  agency, 
either  in  their  production  or  resistance.  Lou- 
isyille,  G.  &  L.  Ry.  Go.  y.  Hedger,  72  Ky.  (9 
Bush)  646,  647,  15  Am.  Rep.  740. 

"Ineyitable  accident"  Is  a  relatiye  term, 
and  must  be  construed  not  absolutely,  but 
reasonably  with  regard  to  the  circumstances 
of  each  particular  case.  Amoskeag  Mfg.  Go. 
y.  The  John  Adams  (U.  S.)  1  Fed.  Gas.  791, 
796. 

As  act  of  Ood. 

An  "Ineyitable  accident"  Is  \n  act.  of 
God;  that  is,  any  accident  produced  by  phys- 
ical causes  which  are  ineyitable,  such  as  light- 
ning, storms,  perils  of  the  sea,  earthquakes, 
inundations,  sudden  death  or  illness.  Fish  y. 
Chapman,  2  Ga.  (2  Kelly)  349,  356,  46  Am. 
Dec.  393;  Brosseau  y.  The  Hudson,  11  La. 
Ann.  427,  428;  McCall  y.  Brock  (8.  G.)  6 
Strob.  119,  124. 

An  act  of  Ood  is  an  ineyitable  accident 
without  the  interyentlon  of  man;  some  casu- 
alty which  human  foresight  could  not  dis- 
cern, and  from  the  consequences  of  which  no 
protection  could  be  proyided.  Russell  y.  Fa- 
gan (Del.)  8  Aa  258,  261,  7  Houst.  389. 

The  words  "ineyitable  accident,"  when 
used  in  law  to  designate  the  mode  by  which 
loss  has  or  may  happen  to  a  common  carrier, 
is  synonymous  with  the  phrase  "the  act  of 
God."  Neal  y.  Saunderson,  10  Miss.  (2 
Smedes  &  M.)  572,  576,  41  Am.  Dec.  609. 

"Ineyitable  accident,"  as  used  in  refer- 
ence to  carriers,  applies  to  "occurrences 
which  no  foresight  or  precaution  of  the  car- 
rier could  prevent  It  is  not  identical  in 
meaning  with  'the  act  of  God,*  which  ex- 
cludes all  human  agency."  Merritt  y.  Earle 
(N.  Y.)  31  Barb.  38,  45;  McArthur  y.  Sears 
(N.  Y.)  21  Wend.  190,  197. 

"The  expressions  'act  of  God'  and  In- 
eyitable accident*  haye  sometimes  been  used 
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lA  a  similar  sense  and  as  equivalent  terms, 
but  there  Is  a  distinction.  That  may  be  an 
inevitable  accident*  which  no  foresight  or 
protection  of  the  carrier  could  prevent,  but 
the  phrase  'act  of  God'  denotes  natural  acci- 
dents that  cannot  happen  by  the  Intervention 
•f  man,  as  storms,  lightnings,  and  tempests." 
Redpath  t.  Vaugban  (N.  Y.)  62  Barb.  489, 
499. 

The  term  "inevitable  accident,'*  as  used 
to  represent  one  of  the  contingencies  which 
will  excuse  a  carrier  for  loss  of  goods,  has 
been  criticised  as  a  relaxation  of  the  strin- 
gent rule  of  the  common  law,  and  as  em- 
bracing cases  of  accident  which  must  be  re- 
garded as  inevitable,  though  not  happening 
from  causes  that  fall  under  the  legal  dehnl- 
tion  of  "an  act  of  God  or  of  the  public  ene- 
my.*' Such  would  be  the  irresistible  force  of 
robbers,  or  a  fire  commencing  elsewhere  and 
spreading  to  the  place  In  which  the  goods 
were  kept  by  the  carrier.  Angell  on  Carriers, 
§S  154-156.  And  so,  where  the  Jury  were  In- 
structed that  the  carrier  was  liable  for  every 
injury  except  such  as  human  care  and  fore- 
sight could  not  prevent,  the  Instruction  was. 
If  anything,  too  favorable  to  the  carrier, 
since  Inevitable  accidents,  unless  such  as  can 
be  classed  under  the  legal  head  of  "acts  of 
God  or  the  public  enemy,*'  will  not  excuse 
them.    Hall  v.  Cheney,  36  N.  H.  26,  30. 

Degree  of  care  required* 

An  inevitable  accident  is  such  an  acci- 
dent as  could  not  have  been  avoided  by  the 
use  of  the  kind  and  degree  of  care  necessary 
to  the  exigency  and  in  the  circumstances  In 
which  a  party  was  placed.  Brown  v.  Ken- 
dall, 60  Mass.  (6  Cush.)  292,  296. 

An  Inevitable  accident  Is  an  occurrence 
which  could  not  be  avoided  by  that  degree  of 
prudence,  foresight,  care,  and  caution  which 
the  law  requires  of  every  one  under  tlie  cir- 
cumstances of  the  particular  case.  Newport 
News  &  M.  V.  Co.  v.  United  States,  61  Fed. 
488,  490,  9  0.  0.  A.  579  (citing  Weeks  v.  Wil- 
son Transit  Co.  [U.  S.]  61  Fed.  120,  9  C.  C. 
A.  393);  The  Olympla  (U.  S.)  61  Fed.  120, 
127,  9  C.  C.  A.  393;  The  Mary  8.  Blees  (U. 
S.)  120  Fed.  44,  45. 

"Inevitable  accident"  must  be  understood 
to  mean  a  collision  which  occurs  when  both 
parties  have  endeavored  by  every  means  in 
their  power,  with  due  care  and  caution  and  a 
proper  display  of  nautical  skill,  to  prevent 
the  occurrence  of  the  accident,  and  where  the 
proofs  show  that  it  occurred  In  spite  of  every- 
thing that  nautical  skill,  care,  and  precaution 
could  do  to  keep  the  vessels  from  coming  to- 
gether. The  R.  S.  Mabey,  81  U.  S.  (14  W-all.) 
204,  215,  20  L.  Ed.  881;  The  Rebecca  (U.  S.) 
122  Fed.  619,  622,  60  C.  C.  A.  251  (citing  The 
R.  S.  Mabey,  81  U.  8.  [14  Wall.]  204,  20  L. 
Bd.881). 

An  'inevitable  accident,*'  sufficient  to  re- 
lieve a  carrier  from  liability,  means  an  acci- 


dent "which  ordinary  human  care  and  fore- 
sight could  not  guard  against**  Macer  ▼. 
Third  Ave.  R.  Co.,  47  N.  Y.  Super.  Ct  (i:^ 
Jones  A  8.)  461,  466;  Caldwell  v.  Murphy,  ^ 
N.  Y.  Super.  Ct  (1  Duer)  233,  241;  Harvey 
V.  Dunlop  (N.  Y.)  Lalor,  Supp.  193,  194; 
Toudy  V.  Norfolk  &  W.  R.  Co.  (W.  Va.)  18  S. 
E.  896,  897. 

An  accident  is  said  to  be  "ineviUble" 
when  It  Is  not  occasioned  in  any  degree,  ei- 
ther remotely  or  directly,  by  the  want  of  such 
care  and  skill  as  the  law  holds  every  man 
bound  to  exercise.  The  Olympia  (U.  8.)  61 
Fed.  120,  127,  9  C.  0.  A.  893  (citing  Dygert  ▼• 
Bradley  [N.  Y.]  8  Wend.  473). 

"Inevitable  accident*'  may  be  regarded 
as  an  occurrence  which  the  party  charged 
could  not  possibly  prevent  by  the  exercise 
of  ordinary  care,  caution,  and  maritime  skill. 
The  Morning  Light,  69  U.  8.  (2  Wall.)  550, 
561,  17  L.  Ed.  862;  The  Ohio  (U.  8.)  91  Fed. 
547,  553,  33  C.  C.  A.  667;  Bralnard  v.  The 
Worcester  (U.  S.)  4  Fed.  Cas.  9;  The  Fontana 
(U.  S.)  119  Fed.  853,  858,  56  a  C.  A.  365. 

"Inevitable  accident,*'  as  applied  to  nav- 
igation, is  where  a  vessel  is  pursuing  a  law- 
ful occupation  in  a  lawful  manner,  using 
proper  precaution  against  danger,  and  an  ac- 
cident occurs.  The  highest  degree  of  cau- 
tion that  can  be  used  is  not  required;  it  1» 
enough  that  it  is  reasonable  under  the  cir- 
cumstances, such  as  is  usual  in  similar  cas- 
es, and  has  been  found  by  long  experience 
to  answer  the  end  in  view — ^the  safety  of  life 
and  property.  The  Grace  Glrdler,  74  U.  S. 
(7  Wall.)  196,  203,  19  L.  Ed.  113;  Ladd  v. 
Foster  (U.  S.)  31  Fed.  827,  831;  The  Austria 
(U.  S.)  9  Fed.  916,  918;  The  Europa,  2  U.  S. 
Law  Mag.  497,  499;  Austin  v.  New  Jersey 
Steamboat  Co.,  43  N.  Y.  75,  81,  8  Am.  Rep. 
663. 

.  "Inevltoble  accident,**  as  applied  to  ma- 
rine disasters  occurring  when  the  respective 
vessels  are  each  seen  by  the  other,  means  a 
collision,  which  occurs  when  both  parties 
have  endeavored  by  every  means  in  their 
power,  with  due  care  and  caution  and  the 
proper  display  of  nautical  skill,  to  prevent 
the  occurrence  of  the  accident  The  Lock- 
libo,  8  W.  Rob.  318;  Union  8,  8.  Co.  v.  New 
York  &  V.  8.  8.  Co.,  65  U.  8.  (24  How.)  313, 
16  L.  Ed.  699. 

"Inevitable  accident,*'  in  the  ease  of  col- 
lision at  sea.  Is  only  when  the  disaster  hap- 
pens from  natural  causes,  and  without  negli- 
gence or  fault  on  either  side.  "Inevitable  ac- 
cident" as  applied  to  cases  of  this  descrip- 
tion, must  be  understood  to  mean  a  collision 
which  occurs  when  both  parties  have  endeav- 
ored by  every  means  in  their  power,  with  due 
care  and  caution  and  a  proper  display  of 
nautical  skill,  to  prevent  the  occurrence  of 
the  accident  Union  8.  S.  Oo.  v.  New  York 
&  V.  S.  S.  Co.,  66  U.  S.  (24  How.)  807,  813,  16^ 
L.  Ed.  699. 
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An  'inevitable  accident,*'  when  used  in 
reference  to  a  oollision  at  aaa,  **i8  only  when 
the  disaster  happens  from  aatnral  causes, 
without  neglect  or  fault  •■  slthsr  side»  and 
when  both  parties  have  endeayond  by  every 
means  in  their  power,  with  due  care  and  cau- 
tion and  with  a  proper  display  of  nautical 
skill,  to  prevent  the  occurrence."  Sampson 
V.  United  States  (U.  S.)  12  Ct  €1.  481,  491. 
The  definition  of  'Inevitable  accident,"  as 
respects  a  colliding  vessel,  is  a  collision  not- 
withstanding such  vessel  has  endeavored  by 
every  means  in  her  power,  with  due  care  and 
caution  and  a  proper  display  of  nautical  skill, 
to  prevent  it  The  Kew  Mary  Houston  (U. 
S.)  69  Fed.  362,  367;  Amoskeag  Mfg.  Go.  v. 
The  John  Adams  (U.  S.)  1  Fed.  Gas.  791,  795. 

It  is  not  'inevitable  accident"  where  a 
master  proceeds  carelessly  on  his  voyage, 
and  afterwards  circumstances  arise  when  it 
is  too  late  for  him  to  do  what  is  fit  and 
proper  to  be  done.  Union  S.  S.  Go.  v.  New 
York  A  V.  S.  S.  Go.,  65  U.  S.  (24  How.)  307, 
313,  16  L.  Ed.  699. 

"In  the  Case  of  Fashon,  1  Newb.  Adm.  8» 
an  inevitable  accident'  is  held  to  be  one 
where  no  fault  can  be  found  on  either  side." 
Austin  V.  New  Jersey  8.  S.  Co.,  48  N.  Y.  75. 
81,  3  Am.  Rep.  663.  See,  also.  The  Morning 
Light,  69  U.  S.  (2  Wall.)  550,  560,  17  L.  Ed. 
862. 

As  peril  of  sea* 

*'lnevitabl4>  accident,"  as  the  term  is  used 
to  describe  an  exemption  of  a  carrier  from 
liability  for  loss  occasioned  by  an  inevitable 
accident,  is  synonymous  with  the  words  **per- 
ils  of  the  sea,"  they  being  convertible  terms, 
and  any  loss  from  a  peril  of  the  sea  would 
be  a  loss  by  'Inevitable  accident"  within  the 
exception.  Blythe's  Ex'rs  v.  Marsh  (S.  G.) 
1  McOord,  360,  864. 

INEVITABLE  CASUALTY. 

Inevitable  casualty  "is  an  accident  which 
happens  without  the  slightest  degree  of  neg- 
ligence." Hodgson  V.  Dexter  (U.  S.)  12  Fed. 
Gas.  283,  284. 


INFAMIA  FACTL 

^'infamia  facti"  is  the  infamy  existing 
*Vhere  a  party  is  supposed  to  be  guilty  of 
an  infamous  crime,  but  It  has  not  been  judi- 
cially proved."  Gommonwealth  v.  Green,  17 
Mass.  515,  540. 


INFAMIA  JURIS. 

Infamia  Juris  "means  infamy  establish- 
ed by  law  as  the  consequence  of  crime." 
Commonwealth  v.  Qreen,  17  Mass.  615,  MO. 


INFAMOUS. 

Webster  gives,  as  synonyms  of  'infa- 
mous" "detestable,"  "odious,"  "scandalous," 
"disgraceful,"  "base,"  'Vile,"  "shameful," 
"ignominious."  Poison  v.  Poison,  39  N.  B. 
49S,  499,  140  Ind.  810. 

"Infamous"  means  '^without  fame  or 
good  report"  United  SUtes  v.  Block  (U.  8.) 
24  Fed.  Gas.  1174^  1175. 

The  term  "infamous,"  as  used  in  a  state- 
ment of  the  rule  that  a  witness  cannot  be 
compelled  to  testify  to  any  fact  which  would 
render  him  infamous,  etc.,  means  more  than 
mere  degradation  or  reproach.  The  word 
does  not  include  simply  playing  cards  with  a 
negro.  Sodusky  v.  McGhee,  28  Ky.  (5  J.  J. 
Marsh.)  621,  622. 

Witliin  the  rule  that  words  spoken  of  a 
private  person  are  actionable  only  when  they 
contain  a  plain  imputation  not  merely  of 
some  indictable  offense,  but  of  an  infamous 
character  or  subject  to  an  infamous  and  dis- 
graceful punishment,  the  word  "infamous" 
could  not  have  been  used  in  its  technical,  but 
rather  in  its  popular,  sense.  The  only  crimes 
which  work  Infamy  and  consequent  incom- 
petency of  a  witness  are  treason,  felony,  and 
every  species  of  crimen  falsi,  such  as  forgery, 
perjury,  subornation  of  perjury,  attainder  of 
false  verdict,  and  other  offenses  of  like  char- 
acter which  involve  the  charge  of  falsehood 
and  affect  the  public  administration  of  Jus- 
tice. But  "infamous,"  in  the  connection  used, 
is  not  limited  to  crimes  of  this  class,  and  will 
Include  those  which  involve  moral  turpitude 
as  well.  Thus  words  imputing  the  crime  of 
adultery  are  actionable.  And  a  charge  that 
a  person  burned  insured  property  to  defraud 
the  insurance  company  is  actionable  per  se. 
Davis  V.  Garey,  21  Ati.  633,  635,  141  Pa.  814. 


nrFAMous  obhee. 

The  term  "infamous  crime,"  as  used  in 
Gonst.  art.  1,  fi  7,  providing  that  no  one  shall 
be  held  to  answer  for  an  infamous  crime  un- 
less on  the  presentation  or  indictment  of  the 
grand  Jury,  means  a  crime  that  works  infamy 
in  the  person  who  has  committed  it  Butler 
V.  Wentworth,  24  Ati.  456,  457,  84  Me.  25,  17 
L.  R.  A.  764. 

An  'Unfamous  crime"  is  an  offense  imply- 
ing such  a  condition  of  moral  principles  as 
carries  with  it  the  construction  of  a  total 
disregard  of  the  obligation  of  an  oath.  Peo- 
ple V.  Parr,  4  N.  Y.  Gr.  R.  545,  546. 

Probably  the  test  of  an  "infamous 
crime"  is  to  inquire  whether  the  crime  shows 
such  depravity  in  the  perpetrator,  or  such  a 
disposition  to  pervert  public  Justice  of  the 
courts,  as  to  create  a  violent  presumption 
against  his  tmthfulness  under  oath.  King 
V.  State,  17  Fla.  183,  185,  186 


INFAMOUS  CBIMB 


8574 


INFAMOUS  CBIMB 


No  crime  is  Infamous,  within  the  mean- 
ing of  article  5  of  the  amendments  to  the 
federal  Constitution,  unless  expressly  made 
infamous  or  declared  a  felony  by  an  act  of 
Congress.  United  States  y.  Wynn  (U.  S.)  9 
Fed.886»  888. 

At  common  law  an  infamous  crime  is  one 
which  on  conviction  renders  the  person  con- 
victed incompetent  as  a  witness.  People  v. 
Parr,  4  N.  Y.  Cr.  R.  545,  546. 

An  infamous  crime  is  such  a  crime  as 
involves  moral  turpitude,  or  such  as  renders 
the  offender  incompetent  as  a  witness  in 
court,  on  the  theory  that  a  person  would  not 
commit  so  heinous  a  crime  unless  he  was  so 
depraved  as  to  be  unworthy  of  credit.  State 
V.  Bixler,  62  Md.  854,  360. 

An  infamous  crime  is  one  which  rises  at 
least  to  the  grade  of  a  felony.  State  v.  Bix- 
ler, 62  Md.  854,  360. 

In  1  Oreenl.  Bv.  |  372,  it  is  said,  in 
spealcing  of  what  are  infamous  crimes,  that 
the  usual  and  more  general  enumeration  is 
'  treason,  felony,  and  the  crimen  falsi.  It  is 
also  held  in  United  States  v.  Field  (U.  S.)  16 
Fed.  778,  780,  tliat  'Infamous  crimes"  are 
convertible  witlf  "felonies,"  and  to  the  same 
effect  is  Whart.  Cr.  Law,  |  561.  Sutherlin  v. 
Sutherlin,  61  N.  B.  206,  27  Ind.  App.  301. 

A  felony  is  an  "infamous  crime,"  within 
the  rule  of  the  common  law  which  renders  a 
person  convicted  of  an  infamous  crime  in- 
competent to  testify.  O'Connell  y.  Dow,  66 
N.  B.  788,  790,  182  Mass.  541. 

Whenever  the  term  'Infamous  crime"  is 
used  in  the  statute,  it  shall  be  construed  as 
including  every  offense  for  which  the  offend- 
er, on  conviction  or  sentence,  is  declared  to 
be  disqualified  or  rendered  incompetent  to 
be  a  witness  or  juror,  or  to  vote  at  any  elec- 
tion, or  to  hold  any  office  of  honor,  profit,  or 
trust  within  the  sUte.  Rev.  St  Mo.  1899, 
I  2394;  Gen.  St  Kan.  1901,  |  2310. 

"Infamous  crimes,"  as  used  in  the  com- 
mon law,  excluding  persons  convicted  of  in- 
famous crimes  from  being  witnesses,  are  re- 
garded as  comprehending  treason,  felony,  and 
the  crimen  falsi.  United  States  v.  Barefield 
(U.  S.)  23  Fed.  136,  137;  Hess  v.  Hess,  22  Pa. 
Co.  Ct  R.  135, 139. 

The  term  "infamous,"  t  e.,  without  f^me 
or  good  report  was  applied  at  common  law 
to  certain  crimes,  upon  the  conviction  of 
which  a  person  became  incompetent  to  tes- 
tify as  a  witness.  This  was  upon  the  the- 
ory that  a  person  would  not  commit  a  crime 
of  such  heinous  character  unless  he  was  so 
depraved  as  to  be  altogether  insensible  to 
the  obligation  of  an  oath,  and  therefore  was 
unworthy  of  credit  These  crimes  are  said 
to  be  treason,  felony,  and  the  crimen  falsL 
As  to  treason  and  felony,  the  authorities  are 


agreed,  but  as  to  what  or  whether  all  species 
of  the  crimen  fiilsi  are  to  be  considered  in- 
famous, there  is  some  apparent  disagree- 
ment among  them.  The  term  is  borrowed 
from  the  civil  law,  where,  as  It  implies,  it 
included  every  species  of  fraud  and  deceit 
or  wrong  involving  falsehood.  But  the  bet- 
ter opinion  seems  to  be  that  the  common 
law  has  not  used  the  term  in  this  connec- 
tion in  so  extensive  a  sense,  and  that  there- 
fore a  crime  is  not  '^infamous,"  withfh  tlie 
meaning  of  the  prohibitions  contained  in 
the  fifth  amendment  unless  it  not  only  In- 
volves the  charge  of  falsehood,  but  may  ahso 
injuriously  affect  the  public  administration 
of  Justice  by  the  introduction  therein  of 
falsehood  and  fraud,  such  as  forgery,  per- 
jury, subornation  of  perjury,  suppression  of 
testimony  by  bribery,  or  conspiracy  to  pro- 
cure the  absence  of  a  witness,  or  other 
conspiracy  to  accuse  one  of  crime,  and  bar- 
ratry. United  States  v.  Block  (U.  S.)  24 
Fed.  Cas.  1174,  1175;  United  States  ▼. 
Yates  (U.  S.)  6  Fed.  861,  863;  United 
States  V.  Petit  (U.  S.)  11  Fed.  58,  60. 

''Infamous  crimes"  are  every  species  of 
the  crimen  falsi,  such  as  forgery,  perjury, 
subornation  of  perjury,  and  offenses  affecting 
the  public  administration  of  Justice.  WidE  v. 
Baldwin,  36  N.  B.  671,  672,  61  Ohio  St  61; 
Webb  V.  State,  29  Ohio  St  851,  858. 

Determined  by  kind  of  pimishaient. 

In  some  of  the  earlier  decisions  there 
was  a  tendency  on  the  part  of  the  courts 
to  hold  that  the  question  of  infamy  was  to 
be  determined  by  the  nature  of  the  crime, 
and  not  at  all  by  the  character  of  the  pun- 
ishment, but  the  Supreme  Court  of  the 
United  States  settled  that  the  test  to  be 
applied  in  idetermining  whether  an  offense  is 
an  infamous  crime  is  the  character  of  the 
punishment  which  may  be  inflicted*  It  is, 
however,  held  that  the  real  criterion  to  be 
applied  in  such  cases  is  whether  the  crime 
is  one  for  which  the  statute  authorizes  the 
court  to  award  an  infamous  punishment 
and  not  whether  the  punishment  ultimately 
awarded  is  an  infamous  one.  If  the  accused 
is  in  danger  of  being  subjected  to  an  in- 
famous punishment  the  crime  is  deemed  to 
be  infamous,  although  infamous  punish- 
ment may  not  actually  be  inflicted.  State  v. 
Clark,  66  Pac.  767,  768,  60  Kan.  450.  See 
Bx  parte  Wilson,  6  Sup.  Ct  935,  838,  114  U. 
S.  417,  29  L.  Ed.  89;  In  re  Mills,  10  Sup.  Ct 
762,  763,  135  U.  S.  263,  34  L.  Ed.  107;  United 
States  V.  Johannesen  (U.  S.)  35  Fed.  411, 
412  (citing  Mackin  v.  United  States,  117  U.  S. 
348,  6  Sup.  Ct  777,  29  L.  Ed.  909);  Bz  parte 
McClusky  (U.  8.)  40  Fed.  71,  72;  In  re  Claa- 
sen,  11  Sup.  Ct  735,  737,  140  U.  S.  200,  86 
L.  Ed.  409;  Stokes  v.  United  States  (U.  S.) 
60  Fed.  597,  598,  9  C.  C.  A.  152;  United 
States  V.  Maxwell  (U.  S.)  26  Fed.  Cas.  1221, 
1222.    It  is  so  used  in  Act  Cong.  March  8. 
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1801,  providing  that  a  writ  of  error  may 
bo  taken  from  an  existing  Circuit  Court  di- 
rect to  the  Supreme  Court  of  the  United 
States  in  cases  of  conviction  of  a  capital  or 
other  '^infamous  crime."  In  re  Olaasen,  11 
Sup.  Ct  785,  737,  140  U.  8.  200,  85  L.  Bd. 
409. 

"The  words  Infamous  crime,'  have  a 
fixed  and  settled  meaning.  In  a  legal  sense 
they  are  descriptiye  of  an  offense  that  sub- 
jects a  person  to  infamous  punishment  or 
prevents  his  being  a  witness."  United  States 
V.  MaxweU  (U.  S.)  26  Fed.  Cas.  1221,  1222. 

The  character  of  an  offense,  whether  in- 
famous or  not,  is  to  be  determined  by  the 
punishment,  and  at  common  law  the  dep- 
rivation of  civil  and  political  privileges 
was  considered  as  an  infamous  punishment. 
It  is  said  in  Cooley,  Const.  Law,  p.  29,  that 
the  punishment  of  the  penitentiary  must  al- 
ways be  deemed  infamous,  and  so  must  any 
punishment  that  involves  the  loss  of  civil 
or  political  privileges.  Baum  v.  State,  61 
N.  B.  672.  678,  167  Ind.  282.  55  L.  R.  A.  250. 

A  crime  punishable  by  Infamous  punish- 
ment is  an  "infamous  crime."  Gudger  v. 
Penland,  108  N.  C.  593,  13  S.  E.  168,  170,  23 
Am.  St  Rep.  78. 

Same— DeatH  or  imprisenineiLt  In  peni- 
tentiary. 

Imprisonment  in  a  state  penitentiary  or 
prison  with  or  without  hard  labor  being  an 
infamous  punishment,  a  crime  punishable  by 
such  imprisonment  is  an  'Infamous  crime." 
Mackin  v.  United  States,  6  Sup.  Ct  777,  780, 
117  U.  S.  848,  29  L.  Ed.  909;  Parkinson  v. 
United  States,  7  Sup.  Ct  896,  121  U.  S.  281, 
30  L.  Ed.  959;  In  re  Claasen,  11  Sup.  Ct 
735,  737,  140  U.  S.  200,  35  L.  Ed.  409; 
United  States  v.  Johannsen  (U.  S.)  35  Fed. 
411,  412;  United  States  v.  Smith  (U.  S.)  40 
Fed.  765,  759;  United  States  v.  Sutton  (U. 
S.)  47  Fed.  129,  130,  2  C.  C.  A.  115;  Hess  v. 
Hess,  22  Pa.  Co.  Ct  R.  135,  139  (citing  Mackin 
V.  United  States,  6  Sup.  Ct  777,  117  U.  S. 
348,  29  L.  Ed.  909).  And  a  crime  not  so 
punished  is  not  an  infamous  crime.  McKee 
V.  Wilson,  87  N.  C.  300,  302;  People  v.  Parr, 
4  N.  Y.  Cr.  R.  545,  546. 

The  words  'infamous  crime"  are  in  a 
legal  sense  descriptive  of  an  offense  that 
subjects  a  person  to  an  Infamous  punish- 
ment or  prevents  his  being  a  witness.  The 
fact  that  an  offense  may  or  must  be  pun- 
ished by  imprisonment  in  the  penitentiary 
does  not  necessarily  make  it  in  law,  infa- 
mous. Citing  United  States  v.  Maxwell  (U. 
S.)  26  Fed.  Cas.  1221.  As  used  in  Const  art 
1,  §  7.  providing  that  "no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  presentment  or 
indictment  by  a  grand  Jury,  except  in  cases 
of  impeachment,  or  of  such  offenses  as  are 
cognizable  by  a  Justice  of  the  peace,"  it  does 
not  include  every  offense  punishable  by  im- 


prisonment State  ▼.  Nolan,  10  AtL  481, 
488,  15  R.  I.  529. 

The  term  'Infamous  crime"  includes 
every  offense  punishable  with  death  or  im- 
prisonment in  the  State  Prison.  Qen.  St 
Minn.  1894,  |  255,  subd.  18;  Code  Miss. 
1892,  I  1504:  O'Brien  v.  Neubert  (N.  Y.)  8 
Dem.  Sur.  156.  157. 

A  crime  shall  be  deemed  "infamous" 
which  is  punishable  by  death  or  imprison- 
ment in  the  penitentiary,  within  the  mean- 
ing of  the  term  as  used  in  a  provision  de- 
priving any  person  convicted  of  an  infamous 
crime  of  the  privileges  of  an  elector.  Bal- 
linger'8  Ann.  Codes  &  St  Wash.  1807, 1 1324. 

Same— latprisonBiont  for  torai  of  years. 

An  "infamous  crime"  Is  a  crime  which 
works  infamy  in  the  person  who  has  com- 
mitted it  '*For  a  long  time  prior  to  the 
Declaration  of  Independence,  and  before  the 
adoption  of  the  federal  Constitution,  there 
were,  as  then  understood,  two  kinds  of  in- 
famy, the  one  based  on  the  opinion  of  the 
people  respecting  the  mode  of  punishment 
and  the  other  in  relation  to  the  future  credi- 
bility of  the  culprit"    Bden,  Pen.  Law,  c.  7, 

I  5.  Whether  a  crime  was  infamous  or  not 
was  determined  in  the  federal  courts  for 
some  time  by  the  nature  of  the  crime  as 
understood  at  common  law,  rather  than  the 
punishment  inflicted.  This  doctrine,  how- 
ever, has  since  been  expressly  disapproved, 
and  it  is  now  settled  that  any  crime  pun- 
ishable by  Imprisonment  for  a  term  of  years 
is  an  Infamous  crime.  Butler  v.  Wentworth, 
24  Atl.  456,  457,  84  Me.  25,  17  L.  R.  A.  764 
(citing  Ex  parte  Wlison,  114  .U.  S.  417,  5 
Sup.  Ct  935,  29  L.  Ed.  89;  Mackin  v.  United 
States,  117  U.  S.  348,  6  Sup.  Ct  777,  29 
L.  Ed.  909;  Parkinson  v.  United  States,  121 
U.  S.  281,  7  Sup.  Ct  896,  30  L.  EdL  959; 
Ex  parte  Bain,  121  U.  S.  1,  13,  7  Sup.  Ct 
781.  30  L.  Ed.  849;  United  States  v.  De 
Walt,  128  U.  S.  393,  9  Sup.  Ct  111,  32  L.  Ed. 
485;  In  re  Medley,  134  U.  S.  160,  169,  10 
Sup.  Ct  384,  33  L.  Ed.  885;  In  re  Mills,  135 
U.  S.  263,  267,  10  Sup.  Ct.  762,  34  L.  Ed.  107; 
In  re  Claasen,  140  U.  S.  200,  205,  11  Sup.  Ct 
735,  35  L.  Ed.  409;  Jones  v.  Bobbins,  74 
Mass.  f8  Gray]  329);  United  States  v.  Cobb 
(U.  S.)  43  Fed.  570;   Territory  v.  Blomberg, 

II  Pac.  671.  672,  2  Ariz.  204. 

Determined  by  nature  of  crime* 

Under  a  statute  providing  that  one  con- 
victed of  an  *1nfamous  crime'*  is  an  incom- 
petent witness,  it  is  the  crime,  and  not  the 
punishment,  which  creates  the  infamy  and 
destroys  the  competency  of  the  witness.  At 
the  present  day  a  conviction  of  treason  or 
felony,  or  of  any  species  of  crimen  falsi, 
will  incapacitate  the  party  convicted  fk^m 
giving  evidence  while  it  continues  in  force, 
without  regard  to  the  punishment  Inflicted. 
People  V.  Whipple  (N.  Y.)  9  Cow.  707,  708. 
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Infamous  crimes  at  common  law  were 
only  such  offenses  as  rendered  the  perpe- 
trator infamous  in  blood,  puch  as  treason, 
felony,  and  the  crimen  falsi,  which  term  is 
one  of  difficult  and  uncertain  meaning;  it 
not  only  involved  falsehood,  but  offenses 
which  injuriously  affected  the  administra- 
tion of  Justice.  It  was  the  infamy  of  the 
crime,  and  not  the  nature  of  the  punish- 
ment, which  constituted  the  crimen  falsi. 
People  V.  Toynbee  (N.  T.)  20  Barb.  168,  189; 
People  y.  Sponsler,  46  N.  W.  459,  462,  1  Dak. 
289. 

Within  the  rule  of  the  common  law  that 
persons  convicted  of  treason,  felony,  and 
the  crimen  falsi  were  rendered  infamous  and 
were  disqualified  as  witnesses,  for  deter- 
mining whether  a  crime  is  infamous,  the 
test  seems  to  be  whether  the  crime  shows 
such  depravity  in  the  perpetration,  or  such 
a  disposition  to  pervert  public  Justice  in  the 
courts,  as  creates  a  violent  presumption 
against  his  truthfulness  under  oath.  It  was 
not  the  severity  of  the  punishment,  but  the 
nature  of  the  offense,  that  created  legal  in- 
famy and  disqualification  of  a  witness,  and 
such  is  the  use  of  the  term  in  the  statute 
providing  that  evidence  of  conviction  for  an 
infamous  crime  is  admissible  as  affecting 
the  credibility  of  the  person  convicted  as  a 
witness.  Smith  v.  State,  29  South.  699,  129 
Ala.  89,  87  Am.  St  Rep.  47. 

It  is  the  actual  conviction,  and  not  tne 
mere  fact  of  guilt,  which  disqualifies.  So 
it  is  the  nature  of  the  crime,  and  not  the 
magnitude  of  the  punishment  which  consti- 
tutes a  blemish  on  the  moral  character,  and 
thereby  incapacitates  to  testify  by  rendering 
infamous.  The  test  seems  to  be  "whether 
the  crime  shows  such  depravity  in  the  perpe- 
tration, or  such  a  disposition  to  pervert  pub- 
lic Justice  in  the  courts,  as  creates  a  violent 
presumption  against  his  truthfulness  under 
oath."  Sylvester  v.  State,  71  Ala.  17,  25 
(citing  1  Bish.  Or.  Law,  S  974). 

The  best  opinion  is  that  it  is  the  nature 
of  the  crime,  and  not  the  punishment  which 
determines  the  question  whether  or  not  it 
is  an  infamous  crime,  and  that  an  infamous 
crime  is  an  offense  implying  such  a  dere- 
liction of  morals  and  principles  as  carries 
with  it  ft  conviction  of  a  total  disregard  of 
the  obligation  of  an  oath.  People  t.  Parr 
(N.  Y.)  42  Hun,  313,  816,  817. 

Assault  and  liattery. 

A  conviction  of  an  assault  and  battery 
and  of  carrying  concealed  weapons  is  not  a 
conviction  for  an  infamous  crime.  Smith  v. 
State,  29  South.  699,  129  Ala.  89,  87  Am. 
St  Rep.  47. 

Assault  vitli  Intent  to  kill. 

An  assault  with  intent  to  kill  fs  an  in- 
famous crime.  Ex  parte  Brown  (U.  S.)  40 
Fed.  81,  83. 


Bnrs^axy. 

Burglary  is  aa  'infamous  crime,"  with- 
in the  statute  providing  that  conviction  of 
forgery  or  any  infamous  crime  is  ground  for 
divorce.  Hess  t.  Hess,  22  Pa.  Cto.  Ct  B.  135, 
139. 

Oonspiraey  ta  aonnterf  eit. 

A  conspiracy  to  make  counterfeit  coin 
is  not  an  "Infamous  crime,"  within  the  mean- 
ing or  article  5  of  the  amendments  of  the 
United  States  Constitution,  and  may  be 
prosecuted  by  information.  United  Statea 
V.  Burgess  (U.  S.)  9  Fed.  896. 

Enibenlenient. 

At  the  present  day  imprisonment  in 
the  state  prison  or  penitentiary,  with  or 
without  hard  labor,  is  an  infamous  punish- 
ment, and  the  crime  of  embezzlement  cad 
makiug  false  entries  by  the  president  of  a 
national  bank,  being  punishable  by  such  im- 
prisonment is  an  infamous  crime  (United 
States  V.  De  Walt  9  Sup.  Ct  111,  128  U.  S. 
393,  32  L.  Ed.  485),  though  they  are  de- 
nominated In  this  statute  as  misdemeanors. 
United  States  t.  Cadwallader  (U.  S.)  69  Fed. 
677,  679. 

The  statutory  offense  of  embezzlement 
is  not  an  "Infamous  crime,"  within  the 
meaning  of  the  fifteenth  amendment  to  the 
Constitution,  precluding  a  prosecution  by  in- 
formation. United  States  t.  Baugh  (U.  S.) 
1  Fed.  784,  787;  United  States  v.  Rellley  (U» 
S.)  20  Fed.  46. 

Offenses  against  tKe  f ranohlae. 

An  'Infamous  crime,"  within  Const  art 
6,  I  9,  providing  that  an  officer  convicted  of 
misbehavior  in  office,  or  of  any  infamous 
crime,  shall  be  thereby  disquaUfled  from 
exercising  the  duties  of  his  office,  means 
such  a  felony  as  would  hold  him  up  to  pub- 
lic disgrace,  such  as  forgery,  perjury,  trea- 
son, etc.;  and  hence  the  conviction  of  one, 
holding  the  office  of  sheriff,  for  bribing  a 
voter  previous  to  his  election  to  the  office, 
was  not  a  conviction  of  misbehavior  In 
office,  nor  was  it  an  infamous  crime,  the 
offense  being  one  created  by  the  Legislature, 
not  of  itself  Infamous,  and  not  having  been 
made  so  by  the  act  creating  it.  Common- 
wealth V.  Shaver  (Pa.)  8  Watts  &  S.  33a 

Under  Const.  1851,  art  2,  §  8,  providing 
that  the  General  Assembly  shall  have  power 
to  deprive  any  one  of  the  right  of  suffrage 
and  to  render  ineligible  to  office  one  con- 
victed of  an  infamous  crime,  the  term  •'in- 
famous crime**  will  be  held  to  include  not 
only  such  crimes  as  were  at  that  time  pun- 
ishable by  imprisonment  in  the  penitentiary, 
but  also  all  such  offenses  as  were  subject 
to  the  penalty  of  the  loss  of  civil  and  po- 
litical privileges,  and  thus  as  by  Rev.  St 
1843,  attempting  to  restrain  the  freedom  of 
election    by   threats,    interference,    bribery. 
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etc.,  wafl  punished  by  dlafranchlBemeiit,  the 
Legislature  bos  power  to  disfranchise  one 
who  sells  his  vote.  Baam  y.  State,  61  N.  E. 
672,  673,  157  Ind.  282,  65  L.  R.  A.  260. 

Oamlns,  libel,  etc. 

"Criminal  libel,"  as  defined  by  the  Okla- 
homa statutes,  is  not  an  infamous  crime. 
Martin  v.  Territory.  56  Pac.  712,  713,  8  Okl. 
41. 

Conyictions  for  libel,  or  for  seditious 
words,  or  for  keeping  a  gaming  house,  were 
not  such  as  could  properly  be  said  to  render 
a  man  infamous,  and  were  therefore  not  in- 
famous crimes.  People  T.  Toynbee  (N.  Y.) 
20  Barb.  168.  189. 

At  common  law  all  felonies,  Including 
larceny,  were  infamous  crimes.  Crum  y. 
State,  148  Ind.  401,  409,  47  N.  B.  833,  836. 

Larceny  is  an  "infamous  crime"  within 
the  meaning  of  the  provision  of  statute  that 
all  crimes  not  infamous  may  be  tried  on 
either  information  or  indictment,  so  that  a 
prosecution  of  larceny  may  not  be  by  infor- 
mation. Williams  ▼.  United  States  (Ind.  T.) 
69  S.  W.  849-^2;  Bx  parte  McGlusky  (U. 
S.)  40  Fed.  71,  72. 

A  conviction  of  petit  larceny  Is  a  con- 
viction of  an  infamous  crime,  so  as  to  dis- 
qualify the  person  convicted  from  testifying 
in  a  court  of  Justice.  An  infamoua  crime 
was  regarded  at  common  law  as  comprehend- 
ing treason,  felony,  and  crimen  falsi,  and 
grand  and  petit  larceny  were  both  felonies 
at  common  law.  Sylvester  v.  State,  71  Ala. 
17,  25;  People  v.  Sponsler,  46  N.  W.  459,  462, 
1  Dak.  289. 

By  1  Hiirs  Ann.  St.  &  Codes,  §  845,  It 
Is  provided  that  a  crime  shall  be  deemed  In- 
famous which  is  punishable  by  death  or  im- 
prisonment in  the  penitentiary,  and  under 
such  definition  petit  larceny  is  not  an  in- 
famous crime.  State  v.  Payne,  34  Pac  317, 
319,  6  Wash.  563. 

Offenses  against  the  audi. 

The  use  of  the  mails  for  promoting  a 
crime  to  defraud,  being  punishable  by  Im- 
prisonment in  a  state  penitentiary  not  ex- 
ceeding 18  months,  is  an  Infamous  crime. 
Stokes  V.  United  States  (U.  S.)  60  Fed.  597. 

9  O.  C.  A.  152. 


Stealing  from  the  mails  is  not  an  Infa- 
mous crime.  United  States  v.  Wynn  (U.  S.) 
9  Fed.  886,  888. 

Manslaughter* 

In  1  Greenl.  Er.  §  372,  it  Is  said,  speak- 
ing of  '*lnfamous  crimes":  "The  usual  and 
more  general  enumeration  is  treason,  felony, 
and  the  crimen  fiilsl."    It  was  also  held  In 


United  States  v.  Kleld  (U.  S.)  16  Fed.  778, 
780,  that  "  Infamous  crimes*  are  convertible 
with  •felonies.'"  Bums'  Ann.  St.  f  10i4, 
subd.  7,  specifies  as  groimd  for  divorce,  the 
conviction,  subsequent  to  marriage,  of  an 
infamous  crime.  Section  1642  denominates 
crime  punishable  by  imprisonment  in  the 
state  prison  a  felony.  Then  conviction  of 
manslaughter,  being  a  conviction  of  felony, 
would  be  a  ground  for  divorce,  notwith- 
standing Rev.  St.  1843,  c.  54,  fi  79,  repealed 
by  Rev.  St  1852,  c.  92,  9  1,  in  defining  in- 
famous crimes,  mentions  murder,  but  omits 
manslaughter.  Sutherlin  v.  Sutherlin,  61  N. 
E.  206,  27  Ind.  App.  301. 

Persnading  witness  not  to  attend  prose- 
on  tion* 

The  old  notion  that  the  Infamy  of  the 
crime  depended  upon  the  nature  of  the  pun- 
ishment has  been  long  abandoned,  but  noth- 
ing has  been  established  which  is  on  the 
whole  much  more  satisfactory.  Certainly, 
since  legal  infamy,  as  part  of  the  punish- 
ment of  crime,  is  by  far  the  severest  portion 
of  the  punishment  in  most  cases,  the  num- 
ber of  such  crimes  should  not  be  multiplied 
by  construction;  and  though  It  has  been 
decided  In  Euj^Iand  in  the  case  of  Bushel 
V.  Barrett  21  Eng.  Com.  Law  Rep.  790,  that 
inducing  one  to  absent  himself  from  attend- 
ing as  a  witness  in  a  question  pending  be- 
fore justices  in  relation  to  offenses  against 
the  revenue  laws  was  an  infamous  offense, 
the  courts  in  thla  country  have  never  gone 
so  far,  and  the  mere  persuading  of  a  wit- 
ness not  to  attend  a  public  prosecution  on 
the  part  of  a  state,  though  Indictable,  will 
not  be  held  an  "infamous  offense"  within 
the  meaning  of  the  seventh  article  of  the 
amendment  to  the  Constitution,  which  pro- 
vides that  in  the  trial  of  infamous  offenses 
the  accused  shall  be  entitled  to  a  trial  upon 
Indictment  etc.  State  v.  Keyes,  8  Vt  57, 
63,  30  Am.  Dec.  450. 


prFAMOtTS  PEB80K8. 

^'Infamous  persons,"  says  Blackstone  (3 
Comm.  370),  "are  such  as  may  be  challenged 
as  Jurors  propter  delictum,  and  therefore 
shall  never  be  admitted  to  give  evidence  to 
Inform  that  Jury,  with  whom  they  were  too 
scandalous  to  associate."  McCafferty  v. 
Guyer,  59  Pa.  (9  P.  F.  Smith)  109, 116. 


INFAMOUS  PUNISHMENT. 

Imprisonment  in  the  state  prison  Is  '*in- 
famous  punishment"  Gudger  v.  Penland,  13 
S.  E.  168,  170,  108  N.  0.  593,  23  Am.  St 
Rep.  73. 

Imprisonment  in  a  state  prison  or  peni- 
tentiary with  or  without  hard  labor  is  an 
infamous  punishment.  Mackln  v.  United 
States,  6  Sup.  Ct  777,  778»  117  U.  S.  348,  29 
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L.  Ed.  90G;  Gardes  y.  United  States  (U.  8.) 
87  Fed.  172,  184,  30  0.  O.  A.  696.  It  is  not 
necessary,  to  make  a  punishment  infamous, 
that  the  law  shall  require  that  the  party 
should  in  terms  be  sentenced  to  hard  labor. 
If,  under  the  law,  he  may  be  sentenced  to  a 
state  prison  or  penitentiary,  either  with  or 
without  hard  labor,  his  punishment  is  in- 
famous. Ex  parte  McClusky  (U.  8.)  40  Fed. 
71.  72. 

Imprisonment  at  hard  labor  for  a  term 
of  years  is  an  "infamous  punishment"  Ex 
parte  Wilson,  6  Sup.  Ct  935,  937,  114  U.  S. 
417,  29  li.  Ed.  89. 

"Infamous  punishment,"  as  used  in  the 
convention  for  extradition  between  the 
United  States  and  Switzerland  (11  Stat  593), 
providing  for  the  delivery  of  persons  charged 
with  crimes  subject  to  Infamous  punishment, 
means  subject  to  infamous  punishment  In 
the  nation  where  it  was  committed,  with- 
out regard  to  the  measure  of  punishment  in 
the  country  from  which  extradition  is  de- 
manded. In  re  Farez  (U.  S.)  8  Fed.  Cas. 
1007,  1012. 

Dlsqualiflcation  from  office,  if  inflicted 
as  punishment  for  crime,  is  an  "infamous 
punishment"  People  v.  Klpley,  49  N.  E.  229, 
239,  171  lU.  44,  41  L.  R.  A,  775. 

INFAMY. 

Mr.  William  Eden,  afterwards  Lord 
Auckland,  in  his  Principles  of  Penal  Law, 
which  passed  through  three  editions  in  Eng- 
land, and  at  least  one  in  Ireland,  within  six 
years  before  the  Declaration  of  Independ- 
ence, observed:  'There  are  two  kinds  of 
infamy,  the  one  founded  on  the  opinion  of 
the  people  respecting  the  mode  of  punish- 
ment, the  other  in  the  construction  of  law 
respecting  the  future  credibility  of  the  de- 
linquent" Eden's  Prin.  P.  L.  c.  7,  §  5.  At 
that  time  it  was  already  an  established  law 
that  the  Infamy  which  disqualified  a  con- 
vict to  be  a  witness  depended  on  the  charac- 
ter of  his  crime,  and  not  upon  the  nature  of 
his  punishment.  Ex  parte  Wilson,  5  Sup.  Gt 
935,  937,  114  U.  S.  417,  29  L.  Ed.  89. 

"Infamy"  is  that  state  which  is  pro- 
duced by  the  conviction  of  crime  and  the 
loss  of  honor,  which  renders  the  Infamous 
person  incompetent  as  a  witness.  A  convic- 
tion for  larceny  is  sufficient  to  render  a  per- 
son "infamous"  in  this  sense.  Williams  v. 
United  States  and.  T.)  69  S.  W.  849-852. 

"Infamy"  has  been  defined  as  a  state  of 
incompetency  implying  such  a  dereliction  of 
moral  principle  as  carries  with  it  a  conclu- 
sion of  a  total  disregard  to  the  obligation  of 
an  oath.  State  v.  Clark,  56  Pac  767,  768,  60 
Kan.  450  (citing  1  Greenl.  Ev.  |  373). 

"Infamy"  means  loss  of  character  or 
public  disgrace,  which  a  convict  incurs.  Com- 


monwealth T.  Shaver  (Pa.)  S  Watts  &  &  VML 
342. 


INFANT. 

Webster  defines  an  'infanf*  to  be  a 
"child  in  the  first  period  of  life,  beginning 
at  his  birth;  a  young  babe."  Town  of  Wash- 
ington V.  Town  of  Kent,  88  Conn.  249,  251 
(quoting  Webst  Diet). 

An  Infant  is  one  who  has  not  attained 
the  age  of  majority.  Keating  v.  Michigas 
Cent  R.  Co.,  58  N.  W.  1058,  1054^  94  MU^ 
219,  220. 

The  term  "infant,"  when  used  in  any 
statute,  shall  Include  any  person,  male  or 
female,  under  21  years  of  age.  CJode  Miss. 
1892,  I  1505. 

"If  one  be  bom  the  1st  of  February  at  11 
at  night,  and  on  the  last  day  of  January,  in 
the  twenty-first  year  of  his  age,  at  1  o'clock 
In  the  morning,  he  makes  his  will  and  dies, 
it  is  a  good  will,  for  he  was  then  of  age.'* 
Anonymous,  1  8alk.  44. 

INFECTION. 

"Infection"  is  the  subtle  or  virulent  mat- 
ter proceeding  from  diseased  bodies  and  im- 
parting the  same  to  others.  Stryker  v.  (}rane, 
50  N.  W.  1132,  1183,  83  Neb.  690. 

Oontasida  distinguished^ 

"Infection"  and  "contagion"  are  nearly 
synonymous,  the  only  difference  being,  not  in 
the  infectious  or  contagious  matter,  but  in 
the  manner  of  its  communication.  Infection 
is  communicated  from  the  sick  to  the  well  by 
a  morbid  miasma  or  an  exhalation  diffused 
in  the  air.  Contagion  Is  communicated  by 
actual  contact  Wlrth  v.  State,  22*  N.  W. 
860,  862,  63  Wis.  61;  Stryker  y.  Crane,  60  N. 
W.  1132,  1133,  83  Neb.  680. 

nnPEOTious  disease. 

An  "infectious"  disease  is  one  originat- 
ing from  a  cause  acting  by  hidden  influencea, 
like  the  miasma  of  prison  ships  or  marshes, 
or  through  the  pollution  of  water  or  the  at- 
mosphere, or  from  the  various  dejections 
from  animals,  as  distinguished  from  a  "con- 
tagious" disease,  which  is  communicable  by 
contact  or  bodily  exhalation.  Grayson  v. 
Lynch,  16  Sup.  Ct  10Q4,  1068»  163  U.  &  468. 
41  L.  Ed.  230. 

INFER. 

"To  Infer'  Is  derived  from  the  Latin  In- 
ferre,  compounded  of  'in,'  from,  and  f erre,' 
to  carry  or  bring,  and  its  strict  meaning  Is 
to  bring  a  result  or  condnslon  from  boom* 
thing  back  of  it;  that  la»  from  soma  Sffldfliios 
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or  data  from  whldi  it  may  be  logically  de- 
duced.'*   Morford  y.  Peck.  46  Ck>mL  880,  886. 

The  use  of  tbe  word  'inferred,"*  in  an  in- 
stmctlon  in  a  homicide  case  in  defining  a 
crime,  in  the  place  of  the  word  •implied," 
as  used  in  the  statute  defining  the  crime,  is 
not  erroneous,  as  there  is  no  real  distinction 
in  meaning  between  the  words.  State  t.  Mil- 
lain,  3  NeT.  400,  460. 

The  word  •inferred,"  as  used  in  an  in- 
struction that  fraud  cannot  be  inferred  but 
must  be  proven,  is  misleading  on  the  ground 
that  the  Jury  may  construe  it  to  mean  that 
tbe  fraud  cannot  be  proyen  by  circumstantial 
evidence.  The  use  of  the  word  ••presump- 
tion" In  place  of  the  word  ••inferred"  in  such 
an  instruction  is,  however,  proper.  Bannon 
V.  Insurance  Go.  of  North  America,  91  N.  W. 
866,  668,  116  Wis.  260. 

mFEBENOIL 

An  inference  is  a  deduction  which  the 
reason  of  the  Jury  makes  from  the  facts 
proved.  Joske  y.  Irvine,  44  8.  W.  1059,  1064, 
91  Tex.  674. 

An  inference  is  nothing  more  than  a  per- 
missible deduction  from  the  evidence.  Cog- 
deU  V.  Wilmington  &  W.  R.  Oo^  44  S.  B.  618, 
619,  182  N.  C.  862. 

••Inference"  is  defined  by  the  New  York 
Code,  I  1967,  to  be  a  deduction  which  the 
reason  of  the  Jury  makes  from  the  facts 
proved,  without  an  express  direction  of  the 
law  to  that  effect  An  ••inference"  has  also 
been  defined  to  be  a  conclusion  in  favor  of 
the  existence  of  one  fact  from  others  proved. 
Smith  y.  Western  Union  TeL  Co^  67  Mo.  App. 


'•An  inference  is  something  inferred 
from  precedent  matter,  separated  from  which 
it  is  a  mere  absurd!^  in  language.  There 
may  be  precedent  matter  and  not  inference, 
but  there  can  be  no  inference  without  preced- 
ent matter."  Chambers  y.  Hunt,  18  N.  J. 
Law  (8  Har.)  889,  864. 

An  instruction  that  the  second  proposi- 
tion propounded  by  the  plaintiff  cannot  be 
found  in  the  ••affirmative  by  inference,"  but 
must  be  established  by  affirmative  proof,  is 
equivalent  to  saying  that  the  question  could 
not  be  found  in  the  affirmative  except  on  di- 
rect and  positive  proof  in  favor  of  the  af- 
firmative. Inference  is  a  deduction  or  con- 
clusion from  facts  or  propositions  known  to 
be  true.  When  the  facts  themselves  are  di- 
rectly attested,  the  Jury  may  deduce  or  infer 
or  presume  from  them  the  truth  or  falsity  of 
the  main  proposition,  and  the  principal  ques- 
tion may  be  thereby  determined  in  the  affirm- 
ative or  in  the  negative,  as  the  conclusions 
may  necessarily  follow  the  attested  premises. 
Gates  T.  Hughes,  44  Wis.  882,  836. 


Inferences  are  the  conclusions  drawn  by 
reason  of  common  sense  from  premises  es- 
tablished by  proot  ai)d  are  as  applicable  to 
questions  of  intention,  where  the  intention 
of  the  parties  becomes  important,  as  to  any 
other  disputable  fact  American  Freehold 
Land  Mortg.  Go.  of  London  v.  Pace,  66  8.  W. 
377,  392,  23  Tex.  Civ.  App,  222. 

An  inference  is  the  conclusion  drawn  by 
reason  from  premises  established  by  proof. 
In  a  sense,  it  is  the  thing  proved.  Guess- 
work is  not  Whltehouse  v.  Bolster,  60  Atl. 
240,  243,  96  Me.  46& 

An  inference  is  a  deduction  which  the 
reason  of  the  Jury  makes  from  the  facts 
proved,  without  an  express  direction  of  law 
to  that  effect  Code  Civ.  Proc.  Gal.  1903,  I 
1958;  Ann.  Godes  &  Sts.  Or.  1901, 1  783. 

Presumption  distliiciilslied. 

••A  'presumed  fact*  is  one  taken  for 
granted  and  accepted  as  a  result  of  human 
experience  and  general  knowledge,  while  an 
'inference'  is  the  conclusion  drawn  from  the 
proof  or  admission  of  circumstances  which, 
by  reason  of  the  same  human  experience  and 
knowledge,  would  naturally  lead  to  it  A 
man  is  presumed  to  regard  his  will  as  a  pri- 
vate and  sacred  document,  and  on  that  ac- 
count is  presumed  to  keep  it  with  the  same 
degree  of  care  and  privacy  as  he  does  his 
most  important  papers  and  documents;  and 
when  it  is  shown  by  competent  evidence  that 
his  will  has  been  found  in  a  place  where  he 
is  in  the  habit  of  keeping  his  papers  and 
documents  of  importance  and  value,  with 
the  signature  erased,  or  no  will  is  found  in 
such  a  place,  as  the  case  may  be,  there  is  a 
legal  inference  arising  from  such  evidence, 
together  with  the  presumptions  mentioned, 
that  in  the  one  case  he  canceled  the  docu- 
ment himself,  and  in  the  other  that  the  de- 
struction was  by  his  own  hand."  In  re  Hop- 
kins' Will,  72  M.  Y.  Supp.  416,  417,  86  Misc. 
Rep.  702. 

nfFEREKTIAIi  FACT. 

An  ••inferential  factf*  is  an  inference  or 
conclusion  from  evidence.  It  is  true  such 
conclusions  are  not  conclusions  of  law,  but 
they  are  inferences  or  conclusions  of  fact 
It  is  therefore  not  necessary  to  set  out  the 
return  or  evidence  from  which  the  Jury  draw 
or  infer  such  facts.  Such  inferences  or  con- 
clusions being  matters  of  fact  purely,  the 
Jury  alone  can  direct  what  are  the  proper 
and  legitimate  inferences  or  conclusions  to 
be  drawn  from  the  inferential  tacts.  Louis- 
ville, N.  A.  &  G.  By.  Go.  y.  MUler,  87  M.  B. 
843,  348,  141  Ind.  633. 

INFERIOR. 

An  ••inferior^  is  one  who  in  relation  to 
another   has  less  power  and  is  below  him; 
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one  who  Is  bound  to  obey  anotber.  He  who 
makes  the  law  is  the  superior;  he  who  is 
bound  to  obey  it  the  inferior.  1  Boar.  Inst 
No.  8;  Black,  Law  Diet 

INFERIOR  AGENTS. 

Agents  of  a  lumber  company  which  had 
entire  control  of  the  buainess  in  the  place 
where  located,  and  who  held  themselves  out 
as  managers  and  exercised  discretion  and  in- 
dependent Judgment  in  the  management  of 
the  business,  and  received  as  such  an  annual 
salary,  did  not  occupy  the  position  of  ''in- 
ferior agents"  or  "servants,"  in  the  sense  in 
which  these  terms  are  used.  Foster  y. 
Charles  Betcber  Lumber  Co.,  58  N.  W.  9,  14, 
5  S.  D.  57,  23  L.  R.  A.  490,  49  Am.  St  Rep. 


INFERIOR  OOUKT8. 

The  words  "inferior  court^  are  applied  to 
courts  of  special  and  limited  authority,  erect- 
ed on  such  principles  that  their  proceedings 
must  show  Jurisdiction.  Ex  parte  Cuddy,  9 
Sup.  Ct  703,  704,  131  U.  8.  280,  33  L.  Ed. 
154 ;   Nugent  ▼.  State,  18  Ala.  621,  524. 

"Inferior  courts,"  in  the  technical  sense 
of  those  words,  mean  courts  of  a  special  and 
limited  Jurisdiction,  which  are  erected  on 
such  principles  that  their  Judgments,  taken 
alone,  are  entirely  disregarded,  and  the  pro- 
ceedings must  show  their  Jurisdiction.  All 
courts  from  which  an  appeal  lies  are  inferior 
courts  in  relation  to  the  appellate  court  be- 
fore which  their  Judgment  may  be  carried. 
Kempe's  Lessee  v.  Kennedy,  9  U.  S.  (5 
Cranch)  173,  185,  8  L.  Ed.  70. 

The  term  "inferior  courts"  applies  to 
courts  of  special  and  limited  Jurisdiction, 
which  are  created  on  such  principles  that 
their  Judgments,  taken  alone,  are  entirely 
disregarded,  and  the  proceedings  must  show 
their  Jurisdiction.  The  true  line  of  distinc- 
tion between  courts  whose  decisions  are  con- 
clusiye  if  not  removed  to  an  appellate  court, 
and  whose  proceedings  are  nullities  if  their 
jurisdiction  does  not  appear  on  their  face,  is 
this:  A  court  which  is  competent  by  its  con- 
stitution to  decide  on  its  own  Jurisdiction, 
and  to  exercise  it  to  a  final  Judgment  with- 
out setting  forth  in  their  proceedings  the 
facts  and  evidence  on  which  it  is  rendered, 
whose  record  is  absolute  verity,  not  to  be 
impugned  by  averment  or  proof  to  the  con- 
trary, is  of  the  former  description;  there 
can  be  no  Judicial  inspection  behind  the 
Judgment  save  by  appellate  power.  A  court 
which  is  so  constituted  that  its  Judgment  can 
be  looked  through  for  the  facts  and  evidence 
which  are  necessary  to  sustain  it,  whose  de- 
cision is  not  evidence  of  itself  to  show  Juris- 
diction and  its  lawful  exercise,  is  of  the  lat- 
ter description;  every  requisite  for  either 
must  appear  on  the  face  of  their  proceed- 


ings, or  they  are  nullities.    Grignon  y.  As- 
ter, 43  U.  S.  (2  How,.)  319,  341,  11  L.  Ed.  283. 

"Inferior  courts"  are  courts  of  a  limited 
or  qualified  Jurisdiction.  At  common  law 
they  derive  "their  whole  existence  and  Juris- 
diction from  the  statutes  concerning  them." 
Ex  parte  Roundtree,  51  Ala.  42,  44. 

The  term  '*inferior^  is  not  of  single 
meaning  in  law,  but  is  used  in  different 
senses.  Under  the  Constitution  of  the  Unit- 
ed States,  Congress  has  no  power  to  create 
courts  which  are  not  inferior  to  the  Supreme 
Court  In  England,  error  lay  to  the  Common 
Pleas  out  of  the  King's  Bench,  making  the 
former,  in  our  constitutional  sense,  inferior 
to  the  latter;  while  both  ranked  as  superior 
courts.  So  all  of  them  were  subject  to  re- 
view by  the  Exchequer  Chamber,  and  that 
by  the  House  of  Lords.  Our  American  con- 
stitutional use  of  the  word  refers  to  relative 
rank  and  authority,  ai)d  not  to  intrinsic  qual- 
ity. Under  the  Constitution  of  Michigan,  as 
under  that  of  the  United  States,  the  Su- 
preme Court  could  have  no  appellate  power 
or  supervision  over  the  circuit  courts,  except 
on  this  idea  that  they  are  inferior  to  it  for 
none  but  inferior  courts  are  subjected  to  it 
and  the  Jurisdiction  of  our  circuit  courts 
equals  that  of  the  English  superior  courts. 
Swift  v.  Wayne  Circuit  Judges,  31  N.  W.  434, 
64  Mich.  479.  Another  less  accurate  distinc- 
tion is  between  courts  of  record,  whose  rec- 
ords establish  themselves  and  are  valid  Judg- 
ments in  themselves,  and  courts  not  of  rec- 
ord, proceeding  under  special  conditions, 
whose  Jurisdiction  is  not  presumed.  Swift 
v.  Wayne  Circuit  Judges,  81  N.  W.  434,  435, 
64  Mich.  479. 

A  court  is  "inferior"  to  another  when  it 
is  placed  under  the  supervisory  or  appellate 
control  of  such  other  court.  A  court  of  lim- 
ited Jurisdiction  is  also  inferior  to  a  court  of 
general  Jurisdiction.  State  v.  Daniels,  66 
Mo.  192,  200,  201;  Bailey  v.  Winn,  20  S.  W. 
21,  22,  113  Mo.  155. 

In  a  technical  sense,  an  "^inferior  courtf* 
is  one  of  inferior  or  limited  Jurisdiction, 
whose  Judgment  standing  alone,  does  not 
import  verity ;  but  in  a  more  general  sense, 
any  court  from  which  an  appeal  or  writ  of 
review  will  lie  is  "inferior"  to  the  court  to 
which  its  Judgments  may  be  carried  for  re- 
view; and  it  is  in  this  sense  that  the  term 
is  evidently  used  in  the  statute  relating  to 
the  granting  of  writs  of  review.  As  so  used, 
it  refers  to  the  relative  rank  and  authority, 
and  not  to  inherent  quality,  and  was  intend- 
ed to  include  all  courts  and  tribunals  over 
which  the  circuit  courts  are  given  appellate 
Jurisdiction  and  supervisory  control  by  the 
Constitution.  Kirkwood  v.  Washington 
County,  52  Pac.  568,  569,  32  Or.  568. 

The  term  "inferior  courts,**  in  section  1* 
art  4,  of  the  Constitution,  providing  that  tbo 
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General  Assembly  may  establish  such  mn- 
nldpal  and  other  Inferior  courts  as  may  be 
deemed  necessary,  is  used  In  its  technical 
soise  as  signifying  the  court  of  special  and 
limited  powers,  whose  jurisdiction  must  ap- 
pear on  the  face  of  the  proceedings  or  its 
Judgment  will  be  yoid.  State  t.  Flllebrown, 
2  S.  C.  (2  Rich.)  404,  407. 

Const  art  6, 1 1,  vests  the  judicial  power 
in  one  Supreme  Court,  circuit  courts  to  be 
held  in  each  county,  and  such  inferior  courts 
of  law  and  equity  as  the  General  Assembly 
may  establish.  Held,  that  the  phrase  "in- 
ferior courts"  means  courts  whose  judg- 
ments or  decrees  can  be  reviewed  by  an  ap- 
pellate tribunal,  whether  that  tribunal  be 
the  circuit  or  the  Supreme  Court,  and  not 
necessarily  a  court  whose  jurisdiction  is  "in-  j 
ferior"  or  "limited,"  within  the  meaning  of 
that  term  at  the  common  law.  Ex  parte  Orr, ; 
51  Ala.  42,  44;  Sanders  t.  State,  55  Ala.  42, 
44. 

The  words  "Inferior  court,"  in  Code,  I 
4513,  providing  "they  [referring  to  judges  of 
the  Supreme  Court]  may  also  grant  superse-  | 
deas  to  the  execution  of  an  interlocutory  de- 
cree of  an  inferior  court,  in  the  cases  pro- 
vided for  in  sections  3933  and  3934/*  is  here ; 
used  in  the  same  sense  in  which  It  is  used  in 
the  Constitution,  and  means  the  inferior  court 
itself,  which  has  been  ordained  and  estab- 
lished by  the  Legislature,  and  not  the  judge 
of  the  inferior  court  McMinnville  ft  M.  R. 
Co.  v.  Huggins,  47  Tenn.  (7  Cold.)  217,  231. 

City  court. 

Within  Const  art  6,  1 1,  authorizing  the 
General  Assembly  to  create  "inferior  courtw" 
of  law  and 'equity,  a  city  court  created  by 
act  of  Legislature  is  included.  Perkins  v. 
Gorbin,  45  Ala.  103,  118,  6  Am.  Rep.  698. 

Oomity  court 

Rev.  St  §  1908,  provides  that  the  judicial 
power  of  Arisona  shall  be  vested  in  a  Su- 
preme Court,  and  in  such  "inferior  courts" 
as  the  legislative  council  may  by  law  pre- 
scribe. It  was  held  that  a  county  court  hav- 
ing civil  and  criminal  jurisdiction,  whose 
judgments  and  decrees  the  Supreme  Court 
had  a  right  to  review  on  appeal,  is  an  infe- 
rior court  Bx  parte  Lothrop,  6  Sup.  Ct  984, 
986,  118  U.  S.  113,  80  L.  Ed.  108. 

Const  1870,  art.  6,  S§  1,  3,  and  4,  pro- 
vide that  the  judicial  power  of  the  state  shall 
be  vested  in  one  Supreme  Court  and  in  such 
circuit  chancery,  and  other  inferior  courts 
as  the  Legislature  shall  establish,  in  the 
judges  thereof,  and  in  justices  of  the  peace, 
and  that  each  of  the  judges  of  these  courts 
shall  have  certain  specified  qualifications, 
and  that  his  term  of  service  shall  be  eight 
years.  Held,  that  the  term  "inferior  courts" 
includes  a  county  court,  and  that  the  term 
of  the  judge  of  such  court  was  eight  years, 
4Wdb.&P.--^ 


notwithstanding  that  Acts  1887,  c.  148.  p. 
258,  limited  such  term  to  four  years.  State 
T.  Maloney,  20  S.  W.  419,  421,  92  Tenn.  02. 

Federal  oonrts* 

In  Kempe's  Lessee  v.  Kennedy,  9  U.  S. 
(5  Cranch)  173,  185,  3  L.  Ed.  70,  it  is  said  by 
Chief  Justice  Marshall  that  all  courts  are  in- 
ferior courts  in  relation  to  appellate  courts 
before  which  their  judgments  may  be  car- 
ried, but  they  are  not  therefore  "inferior 
courts"  in  the  technical  sense  of  those 
words.  They  apply  to  courts  of  a  special 
and  limited  jurisdiction  which  are  erected 
on  such  principles  that  their  judgments,  tak- 
en alone,  are  entirely  disregarded,  and  the 
proceedings  must  show  their  jurisdiction. 
The  courts  of  the  United  States  are  all  of  lim- 
ited jurisdiction,  and  their  proceedings  are 
erroneous  if  the  jurisdiction  be  not  shown 
upon  them.  Judgments  rendered  in  such 
cases  may  certainly  be  reversed,  but  this 
court  is  not  prepared  to  say  that  they  are  ab- 
solute nullities  which  may  be  totally  dis- 
regarded. Dowell  V.  Appelgate,  14  Sup.  Ct. 
611,  615.  152  U.  S.  327.  38  L.  Ed.  463;  Ken- 
nedy V.  Bank  of  Georgia,  49  U.  S.  (8  How.) 
586,  612,  12  L.  Ed.  1209;  Ex  parte  Cuddy,  9 
Sup.  Ct  703,  704,  131  U.  S.  280,  33  L.  Ed. 
154;  Ex  parte  Watkins,  28  U.  S.  (3  Pet)  193, 
204.  7  L.  Ed.  650. 

The  court  in  MqCormlck  v.  Sullivant  23 
U.  S.  (10  Wheat.)  192,  199,  6  L.  Ed.  300,  said 
that  the  inferior  courts  of  the  United  States 
are  all  of  limited  jurisdiction,  but  they  are 
not  on  that  account  "inferior  courts''  in  the 
technical  sense  of  those  words,  whose  judg- 
ments alone  are  to  be  disregarded  if  the  ju- 
risdiction be  not  alleged  in  the  proceedings. 
Ex  parte  Cuddy,  9  Sup.  Ot  703,  704,  131  U. 
S.  280,  38  L.  Ed.  154;  Kennedy  v.  Bank  of 
Georgia,  49  U.  S.  (8  How.)  586,  612,  12  L.  Bd. 
1209. 

Though  the  District  and  Circuit  Courts 
of  the  United  States  are  of  limited  jurisdic- 
tion, they  are  not  "inferior  courts"  in  the 
technical  sense  of  the  term.  If  jurisdiction 
do  not  appear  on  the  proceedings,  their  judg- 
ments and  decrees  will  be  reversed  on  error 
or  appeal,  but  they  are  not  nullities  which 
may  be  disregarded  in  a  collateral  proceed- 
ing. In  this  respect  they  stand  on  the  same 
footing  as  courts  of  general  jurisdiction. 
Ruckman  v.  Cowell,  1  N.  T.  (1  Comst)  505, 
507. 

Justice  court* 

A  court  of  a  justice  of  the  peace  is  an 
"inferior  court"  in  the  technical  sense  of  the 
term.  State  v.  Plllebrown,  2  S.  C.  (2  Rich.) 
404,  407. 

Iicgislature. 

"Inferior,"  as  used  in  Const  art  6,  S  3, 
providing  that  the  Supreme  Oourt  shall  ezer- 
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clM  general  superintending  control  oyer  all 
inferior  courts,  applies  only  to  courts  of  jus- 
tice, and  does  not  include  the  legislative 
bouses.  Auditor  General  v.  Menominee  Coun- 
ty Sup'rs,  61  N.  W.  483,  488,  89  Mich.  552. 

Police  court. 

The  term  "inferlOT  court,"  as  used  in 
Const  art.  6,  §  1,  providing  that  all  the  Judi- 
cial power  of  the  state  shall  be  vested  in  cer- 
tain specified  courts,  and  in  such  other  In- 
ferior courts  as  the  Legislature  may  estab- 
libb  In  any  incorporated  city  or  town,  in- 
cludes a  "tribunal  presided  over  by  a  police 
Judge."  Boys'  &  Girls'  Aid  Soc.  T.  Rels,  12 
Pac.  796,  798,  71  Cal.  627. 

INFERIOB  LOCAX  COURTS. 

Const  1848,  art.  5,  §  1,  vesting  the  Judi- 
cial power  of  the  state  in  one  Supreme  Court, 
in  circuit  courts,  in  county  courts,  and  in 
Justices  of  the  peace,  and  providing  that  •'In- 
ferior local  courts*'  of  civil  and  criminal  Ju- 
risdiction may  be  established  in  the  cities  of 
the  state,  should  be  construed  to  include  a 
city  court  having  concurrent  Jurisdiction  with 
the  circuit  court  in  the  county  in  which  the 
city  was  located  In  all  civil  cases,  but  with- 
out such  equal  Jurisdiction  in  criminal  cases, 
and  its  Jurisdiction  in  territorial  extent  be- 
ing less  than  that  of  the  circuit  court  though 
it  was  a  court  of  record,  for  It  was,  in  dignity 
and  in  Jurisdiction,  an  inferior  court  to  the 
Supreme  Court  and  to  the  circuit  court 
Reid  V.  Morton,  6  N.  E.  414,  418,  119  111.  118; 
Rockwell  V.  Raymond,  5  N.  Y.  Supp.  642,  644. 

The  term  'Inferior  local  courts  of  civil 
and  criminal  Jurisdiction,"  as  used  in  the 
Constitutional  provision  that  Inferior  local 
courts  of  criminal  and  civil  Jurisdiction  may 
be  established  by  the  Legislature,  has  been 
defined  by  high  authority  to  mean  courts  pos- 
sessing a  Jurisdiction  localized  within  the  ter- 
ritorial limits  of  a  city  or  village  for  which 
they  are  created,  and  by  the  electors  of 
which  the  incumbents  of  each  is  chosen.  Ad- 
ams, J.,  in  Baird  v.  Heifer,  42  N.  Y.  Supp. 
484,  486,  12  App.  Div.  23. 

INFERIOB  TBIBUNAIiS. 

"Tribunal,"  as  used  in  a  court  rule  pro- 
viding that  in  appeals  from  Justice  courts 
or  other  inferior  tribunals  In  civil  cases,  the 
appellant  shall  cause  the  case  to  be  docketed, 
etc.,  includes  the  board  of  supervisors  in  the 
hearing  or  proceeding  for  the  allowance  of 
damages  for  the  establishment  of  a  highway. 
Scott  V.  Lasell,  82  N.  W.  822,  824,  71  Iowa. 
180. 

Acts  of  the  Twelfth  General  Assembly, 
c.  86,  §  6,  conferred  upon  the  circuit  courts 
exclusive  Jurisdiction  of  all  appeals  from  an 
inferior  tribunal.  Section  4  gave  the  circuit 
court  jurisdiction  concurrent  with  the  dis- 
trict court  of  all  appeals  in  special  proceed- 


ings for  the  assessments  of  damages  mi  ae- 
count  of  the  location  of  railroads.  Sectkn 
2,  c.  163,  of  the  Acts  of  the  Thirteenth  As- 
sembly gave  the  district  court  exclusive  Ju- 
risdiction in  appeals  from  inferior  tribunals 
in  criminal  cases,  and  the  circuit  court  In 
civil  cases.  Held,  that  the  words  "inferior 
tribunal,"  as  used  in  the  fifth  section  of 
chapter  86  and  the  second  section  of  chapter 
153,  did  not  refer  to  the  quasi  Judicial  bodies 
from  which  appeals  in  special  proceedings 
were  authorized  to  be  taken  to  either  court 
by  section  4  of  chapter  86,  and  that  there- 
fore the  district  court  retained  concurrent 
Jurisdiction  of  appeals  from  such  bodies. 
Davey  v.  Burlington,  C.  R.  &  M.  R.  Co.,  31 
Iowa,  553,  554. 

A  county  court  sitting  as  a  law  court  Is 
an  "Inferior  tribunal,"  within  Laws  1899,  p. 
135,  providing  that  the  vn-it  of  review  di- 
rected to  an  inferior  tribunal  shall  be  con- 
current with  the  right  of  appeal.  Klrkwood 
V.  Washington  County,  52  Pac  568^  569,  32 
Or.  56& 

INFIDEL 

An  infidel  "is  one  who  does  not  believe 
the  Bible,  or  that  Jesus  Christ  was  the  true 
Messiah.  He  cannot  be  either  a  Protestant 
or  a  Roman  Catholic,  because  he  lacks  the 
first  and  chief  qualification  of  either,  namely, 
a  belief  in  Christianity.  For  while  he,  with 
the  Protestant  denies  the  authority  of  the 
Pope,  he  differs  from  both  in  not  believing 
the  Bible  or  Jesus  Christ  and  his  religion. 
The  infidel  and  the  pagan  stand  alike.  They 
are  both  anti-Catholic,  and  equally  anti-Prot- 
estant Jews  believe  in  the  Old' Testament, 
and  not  in  the  New.  Mohammedans  receive 
the  whole  Bible  in  a  sense,  bujt  receive  and 
acknowledge  the  Alcoran  as  a  higher  author- 
ity, and  accept  Mohamm*ed  as  a  greater 
prophet  than  Jesus.  Neither  believes  the 
system  of  Christianity  as  taught  in  the  New 
Testament.  They  are  both  alike  anti-Cath- 
olic and  anti-Protestant  A  Roman  Catholic 
is  a  Christian  who  admits  the  authority  of 
the  Pope,  a  Protestant  is  a  Christian  who 
denies  that  authority;  and  no  one  not  a 
Christian  can  be  either  a  Catholic  or  a  Prot- 
estant any  more  than  a  man  can  be  a  Jew 
who  does  not  believe  in  Moses  or  the  Penta- 
teuch, or  than  he  could  be  a  Mohammedan 
who  did  not  believe  in  Mohammed  or  the 
Alcoran."  Hale  v.  Everett,  53  N.  H.  9,  54, 
16  Am.  Rep.  82. 

An  "Infidel"  is  one  who  does  not  belieye 
in  a  God,  or,  if  he  does,  does  not  think  that 
he  will  either  reward  or  punish  him  in  the 
world  to  come.  Jackson  t.  Oridley  (N.  T.) 
18  Johns.  98,  103. 

An  "Infidel"  is  one  who  does  not  recog- 
nize the  inspiration  or  obligation  of  the  Holy 
Scriptures,  or  the  generally  recognized  facts 
of  the  Christian  religion.    Gibson  t.  Amerl- 
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can  Mot  Life  Ins.  Ck>^  87  N.  Y.  580,  684; 
Thurston  t.  Whutney,  56  Mass.  (2  Cusb.)  104, 
100.  ^'Infidels"  are  persons  who  do  not  be- 
lieve in  God.  Tbey  are  In  law  perpetual  en- 
emies. For  "the  law  presumes,  not  that  they 
will  be  converted,  that  being  a  remote  possi- 
bility, for  between  them,  as  with  the  deviU 
whose  subjects  they  be,  and  the  Christians, 
there  is  perpetual  hostility,  and  can  be  no 
peace."  Helm  v.  Bridalut,  37  Miss.  200,  226 
<citlnir  OalTln's  Gas^  7  Coke»  17). 

INFIRM. 

Rev.  St  DiT.  6,  f  056  et  seq.,  providing 
that  every  poor  person  unable  to  earn  a  live- 
lihood in  consequence  of  bodily  infirmity, 
idiocy,  lunacy,  or  other  causes,  if  having  no 
relatives,  shall  receive  relief  from  the  coun- 
ty, and  authorizing  the  commissioners  to 
award  contracts  for  the  care  of  the  "sick, 
poor,  and  infirm,"  and  requiring  the  county 
physician  to  examine  each  week  all  paupers 
and  to  discharge  those  who  are  able  to  sup- 
port themselves,  means  those  who  are  both 
sick  and  infirm  and  poor,  and  does  not  au- 
thorize a  contract  for  the  care  of  the  poor 
merely  unless  they  are  sick  and  infirm,  or 
for  sick  and  infirm  who  are  not  also  poor. 
Lebcfier  v.  Custer  County  Com'rs,  23  Pac. 
713,  714,  0  Mont  815. 

nrXTRlCART. 

Under  a  contract  between  certain  physi- 
cians and  the  directors  of  the  county  infirm- 
ary relating  to  the  treatment  of  its  inmates, 
which  'nnfinnary"  was  established  by  Cali- 
fornia statutes,  all  persons  who  are  inmates 
of  any  of  the  buildings  provided  by  the  board 
of  directors  under  the  statutes  for  the  pmv 
pose  of  caring  for  the  sick  are  included,  and 
not  those  in  the  main  building  alone.  John- 
son T.  Santa  Clara  County,  28  Cal.  645,  548. 

UfriHMITT. 

See  "Bodily  Infirmity." 

An  "infirmity"  is  defined  as  an  imperfec- 
tion or  weakness,  especially  a  disease,  a  mal- 
ady; but  where  insured  in  a  life  policy  war- 
ranted that  he  never  had  any  bodily  or  men- 
tal infirmity,  the  court,  in  construing  the 
word  "infirmity,"  said:  "Giving  to  the  word 
its  largest  meaning,  to  include  every  aliment 
that  flesh  is  heir  to,  and  the  result  would  be 
to  warrant  that  the  deceased  bad  never  bad 
any  disease,  either  trivial  or  temporary. 
Such  a  construction  of  the  word  is  too  unrea- 
sonable to  be  tolerated,  but  as  the  insurance 
was  against  accident,  and  death  resulted 
therefrom  within  00  days,  the  warranty  that 
the  insured  had  and  did  not  have  any  in- 
firmity should  be  construed  as  meaning  any 
infirmity  that  increased  the  risk  or  accident, 
4>r  a  ilflk  of  death  therefrom  in  case  an  injury 


was  sustained."    Bemays  t.  United  States 
Mut  Ace.  Ass'n  (U.  S.)  45  Fed.  455,  456. 

Within  a  life  insurance  policy  providing 
that  the  insurance  did  not  cover  injuries  re- 
sulting from  any  disease  or  bodily  infirmity, 
"disease"  and  "infirmity"  are  practically  syn- 
onymous, and  will  not  be  held  to  refer  to  a 
slight  or  temporary  disorder.  Meyer  v.  Fi- 
delity &  Casualty  Co.,  65  N.  W.  328,  830,  06 
Iowa,  378,  60  Am.  St  Rep.  374  (citing  North- 
western Mut.  Life  Ins.  Co.  v.  Heimann,  03 
Ind.  24;  Metropolitan  Life  Ins.  Co.  v.  Mc- 
Tague,  40  N.  J.  Law  [20  Vroom]  587,  0  Atl. 
766,  60  Am.  Rep.  661;  Pudritzky  v.  Supreme 
Lodge  Knights  of  Honor,  76  Mich.  428,  43 
N.  W.  373;  Brown  v.  Metropolitan  Life  Ins. 
Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am.  St 
Rep.  804;  Mutual  Benefit  Life  Ins.  Co.  v. 
Daviess'  Ex'r,  87  Ky.  541,  0  S.  W.  812). 

"Infirmities  or  disease,"  within  the  mean- 
ing of  a  life  and  accident  policy,  exempting 
the  insurer  from  liability  for  any  bodily  in- 
jiury  happening  directly  or  indirectly  in  con- 
sequence of  bodily  infirmities  or  disease,  does 
not  include  insanity,  during  the  time  of  which 
the  insured,  while  unconscious  of  whdt  he  is 
doing,  kills  himself.  Blackstone  v.  Standard 
Life  &  Accident  Ins.  Co.,  42  N.  W.  156^  74 
Mich.  602,  3  L.  B.  A.  486. 

INFLAMMATORY. 

A  charge  to  the  grand  Jury,  after  assum- 
ing that  the  crime  of  bribery  had  been  com- 
mitted, and  that  it  was  the  duty  of  the  jurors 
to  indict  therefor,  concluded  as  follows: 
'*There  comes  up  from  the  people  a  command 
for  a  forward  march  all  along  the  line  of  your 
duty.  You  should  give  beed  to  that  cry,  for 
it  comes  from  the  patient  and  long-suffering 
endurance  which  has  at  last  reached  its 
limit"  An  attorney  for  a  person  indicted  by 
such  grand  jury  moved  to  quash  the  indict- 
ment on  the  ground  that  the  charge  was  "in- 
flammatory," whereupon  he  was  promptly  ad- 
judged guilty  of  contempt  of  court  Held, 
that  the  adjective  "inflammatory,"  as  here 
used,  is  derived  from  the  verb  "inflame," 
which  is  thus  defined  by  Webster:  "(1)  To 
set  on  fire;  to  kindle;  to  cause  to  fiame.  (2) 
To  excite  or  increase,  as  passion  or  appetite; 
to  enkindle  into  a  violent  passion.  (3)  To 
exaggerate,  aggravate,  in  description.  (4) 
To  heat;  to  excite  excessive  action  in  the 
blood  vessels.  (5)  To  provoke;  to  irritate; 
to  anger.  (6)  To  increase;  to  exasperate. 
(7)  To  Increase;  to  augment."  And,  as  so 
defined,  the  term  **infiammatory,"  as  applied 
to  the  charge,  was  a  merited  criticism.  Clair 
V.  State,  50  N.  W.  118,  120,  40  Neb.  534,  28 
L.  R.  A.  367. 

INFLICT. 

Gen.  St  e.  171,  |  10,  in  providing  a  pun- 
iahment  for  cauaing  death  within  the  stats 
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by  means  of  a  mortal  woimd  given  or  other 
violence  or  "injury  Inflicted"  Includes  the 
causing  of  death  by  starvation  or  exposure. 
Any  bodily  harm  which  Is  caused  to  be  suf- 
fered by  the  act  of  the  accused  is  an  "injury 
Inflicted,"  within  the  meaning  of  the  statute. 
It  was  said:  "  'Inflict'  does  not  necessarily 
imply  direct  violence.  There  is  no  more  ap- 
propriate use  of  the  word  'inflict*  than  in  con- 
nection with  punishment;  and  to  Inflict  pun- 
ishment clearly  Includes  imprisonment  and 
Involuntary  restraint,  as  well  as  hanging, 
beheading,  or  whipping."  Commonwealth  v. 
Macloon,  101  Mass.  1»  23,  100  Am.  Dec  89. 

INFLUENCE. 

See  "Improper  Influence";  "Local  Influ- 
ence"; "Parental  Influence";  "Proper 
Influence";   "Undue  Influence." 

**The  word  'influence'  means  to  use  the 
party's  endeavors,  though  he  may  not  be 
able  to  carry  his  point"  Respublica  v.  Ray 
(Pa.)  3  Teatei^  60^  6a 

"Influence"  imputes  some  external  con- 
straint under  which  an  act  is  done,  so  strong 
as  to  deprive  the  doer  of  free  consent  Farr 
V.  Thompson  (S.  C.)  1  Speer,  03,  102. 

The  "Influence"  which  destroys  the  va- 
lidity of  a  will  is  a  fraudulent  Influence,  con- 
trolling tbe  mind  of  the  testator  so  as  to  In- 
duce him  to  make  a  will  which  he  would  not 
otherwise  have  made.  Marshall  t.  Flinn^  49 
N.  C.  199. 

As  procure. 

An  agreement  by  defendants  to  pay 
plaintiff  commissions  on  consignments  of 
goods  to  them  for  sale,  "influenced"  by  him 
for  one  year,  was  terminated  by  defendants, 
pursuant  to  its  conditions,  before  the  end  of 
the  year.  Held,  that  the  word  "influenced" 
meant  that  plaintiff  should  be  entitled  to  com- 
missions on  all  sales  which  he  should  influ- 
ence or  procure,  and  Included  commissions 
on  goods  consigned  and  received  before  the 
termination  of  the  agreement,  though  not 
then  sold,  where  his  Influence  directed  the 
consignments.  Blake  v.  Voight,  11  N.  Y. 
Supp.  716,  717,  16  Daly,  398. 

INFLUENZA. 

•Influenza,"  as  affecting  horses  is  an  epi- 
demic catarrh,  caused  by  the  season,  weather, 
i&nd  its  vicissitudes.  The  causes  exist  in  the 
air  and  affect  the  throat  or  respiratory  or- 
gans, and  is  commonly  called  a  "cold,"  or 
"common  cold,"  and  Is  not  contagious,  be- 
ing governed  by  the  conditions  of  the  atmos- 
phere and  seasons  of  the  year.  There  is 
spring  Influenza  and  summer  influenza. 
When  and  where  it  prevails  It  Is  likely  to 
affect  all  horses  under  the  same  condition 


In  the  same  districts.    Wlrth  t.  State,  22  N. 
W.  860,  862,  63  Wis.  51. 

INFORM. 

Act  1864,  f  179,  relating  to  the  share  In 
forfeitures  of  the  person  who  should  '^flrst 
Inform"  of  the  violation  of  the  revenue  lavrs, 
cannot  be  construed  to  mean  first  learned 
or  first  ascertained.  "The  Import  of  tlie 
words  'first  inform'  Is  that  the  Information  is 
to  be  imparted  by  one  person  to  another  and 
a  different  person;  that  the  latter  person  is 
to  be  one  whose  ofllclal  duty  It  Is  to  act  on 
such  information  by  imparting  it  to  his  supe- 
rior officers  or  otherwise;  that  he  cannot  ob- 
tain such  Information  In  the  course  of  the 
discharge  of  his  official  duties,  and  Impart  It 
to  himself,  so  as  to  make  himself  an  in- 
former under  the  law;  and  that  the  person 
who  Is  to  Impart  the  information  so  as  to  be 
an  Informer  must  be  a  person  who  has  impos- 
ed on  him  no  official  duty  to  Impart  the  In- 
formation." In  re  Four  Gutting  Madilnes 
(U.  S.)  0  Fed.  Gas.  589,  690. 

INFORMALITY. 

Within  the  meaning  of  a  statute  provid- 
ing that  no  Indictment  shall  be  quashed  for 
any  informality,  the  word  "informality" 
means  a  deviation  in  charging  the  necessary 
facts  and  circumstances  constituting  the  of- 
fense, from  the  well-approved  forms  of  ex- 
pression, and  a  substitution  in  lieu  thereof 
of  other  terms,  which,  nevertheless,  make 
the  charge  in  as  plain.  Intelligible,  and  ex- 
plicit language  as  If  it  had  been  made  in  the 
usual  approved  form.  State  t.  Galllmon*  24 
N.  G.  372,  377. 

Though  the  word  "informality"  is  the 
only  word  used  In  the  statutes  relating  to 
amendments  to  describe  what  may  be  amend- 
ed on  the  trial,  the  statute  is  not  limited  to 
mere  matters  of  form  only.  Franklin  t. 
Mackey  (Pa.)  16  Serg.  &  R.  117,  118. 

Within  the  meaning  of  a  statute  provid- 
ing that  upon  the  sale  of  any  lands  for  taxes 
then  due.  If  such  sale  should  prove  invalid 
on  account  of  any  Informality  in  the  proceed- 
ings of  any  officer  having  any  duty  to  per- 
form In  relation  thereto,  the  purchaser  shall 
be  entitled  to  receive  from  the  proprietor 
of  such  land  the  amount  of  taxes,  interest 
etc.,  and  the  amount  of  taxes  paid  thereon 
by  the  purchaser  subsequent  to  such  sale, 
and  such  land  shall  be  bound  for  the  payment 
thereof,  any  substantial  omission  of  legal 
duty,  misconduct,  or  irregularity  of  any  offi- 
cer connected  with  the  process,  for  which  the 
sale  should  be  held  invalid,  may  be  deemed 
an  informality.  The  word  "informality" 
should  not  be  taken  in  a  strict,  literal  sense, 
thereby  limiting  the  obvious  purpose  ol  the 
statute.   Hunt  V.  Curry,  37  Ark.  100. 108. 
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INFORMATION. 

See  ••Best  Information-;  -Beet  of  His 
Information  and  Belief';  •'Give  In- 
formation." 

•Information,'*  as  used  in  Rev.  St  I 
2026,  providing  that  the  chief  supervisor  of 
elections  shall  receive  the  applications  of  all 
parties  for  appointment  as  supervisors  of 
elections,  and  shall  present  such  applications 
to  the  judge  and  furnish  information  to  him 
In  respect  to  the  appointment  by  the  court  of 
such  persons,  means  such  knowledge  of  the 
qualification  and  competency  of  the  appli- 
cants as  the  chief  supervisor  might  think  fit 
to  furnish  orally  to  the  Judge.  United  States 
V.  Poinier,  11  Sup.  Ct  752,  753,  140  U.  S. 
160,  35  L.  Ed.  305. 

Under  a  statute  declaring  that  a  physi- 
cian shall  not  testify  concerning  any  infor- 
mation which  he  may  have  acquired  from 
any  person  while  attending  him  in  any  pro- 
fessional character,  and  which  information 
was  necessary  to  enable  him  to  prescribe 
for  such  patient,  the  term  "information"  is 
not  limited  to  information  which  the  physi- 
cian obtains  from  the  patient  orally,  but  in- 
cludes all  information  acquired  by  the  physi- 
cian from  the  inspection,  examination,  and 
observation  of  the  person  of  the  patient 
Gartside  v.  Connecticut  Mut  Life  Ins.  Co.,  76 
Mo.  446,  451,  43  Am.  Rep.  765.  It  "compre- 
hends the  knowledge  which  the  physicians 
acquire  in  any  way  while  attending  the  pa- 
tient, whether  by  their  own  insight,  or  by 
verbal  statements  from  him  or  from  members 
of  his  homestead,  or  from  nurses  or  strangers, 
given  In  aid  of  the  physician  in  the  perform- 
ance of  bis  duty.  Such  is  the  true  signifi- 
cation of  the  word  'information.'  Knowl- 
edge, however  communicated,  is  information. 
It  may  be  as  well  derived  from  the  sense  of 
sight  as  that  of  hearing."  Bkiington  v.  Mu- 
ttial  Life  Ins.  Co.  (N.  Y.)  5  Hun,  1,  & 

The  words  "information"  and  "knowl- 
edge," as  used  in  the  statute  requiring  a  de- 
nial on  information  and  belief  to  allege  that 
the  pleader  has  '•no  knowledge  or  informa- 
tion upon  which  to  base  a  belief,"  are  not 
synonymous,  and  therefore  an  allegation  that 
the  pleader  had  not  sufficient  Information  on 
which  to  base  a  belief  was  Insufficient. 
Downing  North  Denver  Land  Co.  t.  Burns, 
70  Pac.  413,  414,  30  Colo.  283. 

As  an  article  of  commeroe. 

Information  or  intelligence  is  not  an  ar- 
ticle of  commerce  in  any  proper  meaning  of 
that  word.  Neither  are  they  subjects  of  ti'ade 
and  barter  offered  in  the  market  as  some- 
thing having  an  existence  and  value  inde- 
pendent of  the  parties  to  them.  Neither  are 
they  commodltieB  to  be  shipped  or  forward- 
ed from  one  state  to  another,  and  there  put 
up  for  sale.    The  information  furnished  by 


mercantile  agencies  to  subscribers  of  their 
rating  books  is  like  other  personal  contracts 
between  parties.  It  is  individual  in  its  char- 
acter, and  has  no  relation  to  the  general 
public.  A  mercantile  agency  is  not  a  com- 
mon carrier.  It  is  no  intermediate  instru- 
ment to  disseminate  its  information,  but  it 
is  a  collector,  storer,  and  holder  of  it  to  be 
given  directly  to  those  who  wish  to  purchase 
or  pay  for  it  State  v.  Morgan,  48  N.  W.  314, 
320,  2  S.  D.  82. 

As  used  in  off  or  of  reward. 

••Information"  means  the  communication 
of  material  facts  for  the  first  time,  and,  when 
used  in  a  handbill  offering  a  reward  for  in- 
formation by  which  stolen  property  might  be 
traced,  it  must  be  understood  in  this  sense, 
and  as  offering  the  reward  to  the  party  who 
first  communicated  the  material  facts  which 
would  lead  to  the  tracing.  Lancaster  v. 
Walsh,  4  Mees.  &  W.  10,  24. 

••Information,"  as  used  in  a  public  ad- 
vertisement offering  a  reward  to  any  person 
who  would  give  such  information  as  would 
lead  to  the  conviction  of  a  party  who  had 
robbed  certain  premises,  comprehended  every 
mode  by  which  information  can  be  conveyed 
that  might  have  the  effect  of  discovering  and 
convicting  the  guilty  person.  And  where  one 
B.,  whom  the  plaintiff  bad  taken  into  custody 
on  suspicion  of  being  concerned  in  the  of- 
fense, offered  to  make  disclosures  if  furnish- 
ed with  something  to  eat  and  drink,  and  the 
plaintiff  communicated  this  offer  to  a  sub- 
inspector  of  police,  who  took  B.  to  a  public 
house  and  gave  him  refreshments,  whereon 
he  made  a  confession,  plaintiff  was  entitled 
to  tho  reward.  Smith  v.  Moore,  1  C.  B.  438. 
439,  440. 

IKFOBMATIOir  (In  Criminal  Iaw>. 

There  is  another  mode  of  prosecution  be- 
sides that  by  indictment  which  exists  by  the 
common  law,  in  regard  to  the  grade  of  com- 
mon misdemeanors.  This  species  of  pro- 
cedure was  in  England  at  the  suit  of  the  King, 
without  a  previous  indictment  or  present- 
ment and  was  termed  an  ••information."  It 
was  a  complaint  or  accusation,  in  writing, 
exliiblted  against  a  person  for  some  misde- 
meanor, and  differed  in  no  respect  from  an 
indictment  in  its  form  and  substance,  ex- 
cept that  it  was  filed  in  the  Court  of  the 
King's  Bench  at  the  mere  discretion  of  the 
proper  officer  of  the  government  ex  officio. 
The  oppressive  use  of  this  mode  of  prosecu- 
tion in  England  occasioned  struggles  to  pro- 
cure a  declaration  of  its  illegality,  but  in 
the  Court  of  the  King's  Bench  all  the  judges 
were  clearly  of  the  opinion  that  this  proceed- 
ing was  grounded  on  the  common  law  and 
could  not  then  be  impeached.  A  few  years 
after  that  decision  informations  were  so  re- 
stricted by  act  of  Parliament  that  the  law 
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officers  should  not  file  tbem  without  express 
leave  from  the  court,  and  that  every  prosecu- 
tor permitted  to  promote  such  information 
should  give  security  to  prosecute  the  same, 
and  to  pay  the  cost  to  the  defendant  in  case 
of  an  acquittal,  unless  the  Judge  should  cer- 
tify that  there  was  reasonable  cause  for  fil- 
ing it  People  V.  Sponsler,  46  N.  W.  459,  462, 
1  Dak.  28U. 

Proceedings  by  information  were  very 
early  sanctioned  in  the  English  courts,  and 
it  is  remarked  by  Mr.  Justice  Blackstone 
''that,  while  these  proceedings  were  carried 
on  in  a  regular  and  legal  course  in  the  Oourt 
of  King's  Bench,  the  subject  had  no  cause  of 
complaint.  The  same  notice  was  given,  the 
same  trial  by  Jury  was  had,  and  the  same 
Judgment  was  given,  as  if  the  prosecution 
had  originally  been  by  indictment;  but  when 
the  statute  of  Henry  YII  had  extended  the 
Jurisdiction  of  the  Court  of  Star  Chamber, 
and  informations  became  restricted  in  prac- 
tice to  that  court,  the  members  of  which 
were  the  sole  Judges  of  the  law,  the  fact,  and 
the  penalty,  a  very  oppressive  use  was  made 
of  them  for  something  more  than  a  century, 
so  as  continually  to  harass  the  subject  and 
shamefully  enrich  the  crown."  4  Hi.  Comm. 
310. 

The  Court  of  Star  Chamber  was  abolish- 
ed by  Act  16  Car.  I,  and  proceedings  by  in- 
formation were  again  revived  in  the  regular 
action  of  the  Court  of  King's  Bench.  Such, 
however,  was  the  prejudice  which  had  arisen 
from  long  abuse  of  process  of  this  descrip- 
tion, that  it  was  strenuously  contended  at 
this  period  in  the  King's  Bench  that  all  pro- 
ceedings by  information  were  Illegal,  as  be- 
ing contrary  to  the  original  frame  and  nature 
of  English  laws  and  to  Magna  Charta.  These 
exceptions,  however,  after  full  consideration, 
were  overruled,  and  it  was  remarked  by  Sir 
Matthew  Hale  "that,  although  in  all  crim- 
inal cases  the  most  regular  and  safe  way, 
and  most  consonant  to  the  statute  of  Magna 
Charta,  is  by  presentment,  or  indictment  of 
twelve  sworn  men,  yet,  for  crimes  inferior 
to  capital  ones,  proceedings  might  be  by  in- 
formation; and  this,  from  long  and  frequent 
practice,  he  held  was  certainly  established  as 
the  law  of  the  land."  Prynn's  Case,  5  Mod. 
459,  463;  Rex  v.  Berchet,  1  Show.  106;  Bac. 
Abr.  "Information,"  A;  2  Hawk.  P.  C.  260; 
4  Bl.  Comm.  310;  1  Chit.  Cr.  Law,  843;  1 
Ersk.  Speeches,  276.  From  that  time  to  the 
present,  proceedings  by  Information  have  con- 
tinued without  exception  in  England,  and  the 
process  was  well  known  and  established  in 
the  provincial  courts  in  this  country.  It  Is 
said  by  Chief  Justice  Parsons,  in  the  case  of 
Commonwealth  v.  Inhabitants  of  Waterbor- 
ough,  5  Mass.  257,  259,  "that  from  time  im- 
memorial informations  have  been  sustained 
in  Massachusetts,  and  that  it  was  a  general 
rule  that  all  public  misdemeanors  which 
might  be  prosecuted  by  indictment  might  be 


prosecuted  by  information,  unlen  the  pio9- 
ecution  was  restrained  by  statute  to  indict- 
ment" State  y.  Town  of  Dover.  9  N.  H. 
468,  470. 

In  holding  that  the  term  "information,'* 
in  Const,  art  1,  I  9,  providing  tliat  when 
prosecution  is  by  indictment  or  Information, 
the  case  shall  be  entitled  to  a  speedy  public 
trial  by  an  impartial  Jury,  did  not  include  a 
complaint  for  a  breach  of  the  Sabbath,  ex- 
hibited by  a  tithlngman  to  a  Justice  of  the 
peace,  and  therefore  that  defendant  was  not 
entitled  to  a  trial  by  Jury.  The  court  enters 
into  an  examination  of  the  meaning  of  the 
term  at  common  law,  and  says  that  an  in- 
formation differs  from  an  indictment  a  little 
more  than  the  source  from  whence  it  comes. 
"Informations,"  says  Blackstone  (4  Bl.  Comm. 
302),  "are  of  two  sorts:  First  those  which 
are  partly  at  the  suit  of  the  King,  and  partiy 
at  that  of  a  subject;  and,  secondly,  such  as 
are  only  in  the  name  of  the  King.  And  the 
last  are  of  two  kinds:  First,  those  that  are 
truly  and  properly  his  own  suits  and  filed 
ex  officio  by  his  own  officer,  the  Attorney 
General;  and,  second,  those  in  which,  though 
the  King  is  the  nominal  prosecutor,  jet  it  is 
at  the  relation  of  some  private  person  or  com- 
mon informer,  and  they  are  filed  by  the 
King's  coroner  and  attorney  in  the  Court  ' 
King's  Bench,  usually  called  the  Master  of 
Crown  Office,  who  is  for  this  purpose  the 
standing  officer  of  the  public."  An  accusa- 
tion, therefore,  brought  before  a  single  magis- 
trate is  not  within  the  definition  of  this 
writer,  an  "information."  And  the  term  does 
not  include  such  a  thing;  the  law  of  the  state 
does  not  have  such  meaning.  Goddard  t. 
State,  12  Conn.  448,  452. 

Informations,  as  the  basis  of  criminal 
prosecutions,  are  said  to  have  existed  coeval 
with  the  common  law  itself,  but  as  a  mode  of 
determining  civil  rights  between  private  par- 
ties they  seem  to  owe  their  origin  to  a  stat- 
ute of  Anne.  Although  informations  in  the 
nature  of  quo  warranto  were  exhibited  by  tho 
A.ttorney  General  long  prior  to  the  passage 
of  that  statute,  yet  the  remedy  given  there- 
by was  never  extended  beyond  the  limits  of 
the  old  writ  Informations  were  not  allowed 
at  the  Instance  of  a  private  person  before  the 
statute  of  4  Anne,  nor  after,  except  in  the 
cases  mentioned  in  that  statute.  Informa- 
tion was  a  criminal  proceeding,  although  up- 
on conviction  or  disclaimer  there  was  also 
Judgment  of  ouster  or  seizure  into  the  King's 
bands,  and  although  it  has  long  been  applied 
to  trying  the  mere  civil  right,  the  fine  being 
nominal  only.    State  v.  Ashley,  1  Ark.  279. 

An  information  is  an  accusation  or  com- 
plaint exhibited  against  a  person  for  some 
criminal  ofTense,  either  immediately  against 
j  the  state  or  against  a  private  person,  which, 
from  its  enormity  or  dangerous  tendency,  the 
public  good  requires  should  be  restrained  and 
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pnnJshed.  State  t.  Kelm,  79  Mo.  515,  516; 
Territory  t.  Gutinola,  14  Pac.  809,  810,  4  N. 
M.  (GUd.)  805. 

Bacon  says  tbere  were  two  kinds  of 
criminal  Informations  nsed  In  England  un- 
der tlie  common-law  procedure.  Ttie  first 
was  for  offenses  made  immediately  against 
the  King,  and  was  filed  by  tbe  Attorney  Oen- 
eral  ex  oflldo,  and  without  leare  of  court; 
tbe  second  was  for  offenses  against  private 
Individuals,  and  was  exhibited  by  the  Mas- 
ters of  the  Crown.  Territory  v.  Cutlnola,  14 
Pac.  809,  810,  4  N.  M.  (GUd.)  805. 

The  word  '"Information,"  In  the  act  of 
1784  (P.  L.  340)  Imposing  a  penalty  on  any 
one  keeping  a  billiard  table  without  a  li- 
cense, the  penalty  to  be  recovered  by  **blll, 
plaint,  or  information,"  means  that  sort  of 
information  which  by  the  law  of  England  is 
partly  at  the  suit  of  the  King  and  that  of  a 
subject  These  sorts  of  informations  are  a 
kind  of  qui  tam  action  can-led  on  by  a  crim- 
inal, instead  of  a  civil,  process.  State  v. 
Mathews  (S.  C.)  2  Brev.  82,  83. 

An  Information  for  an  offense  is  a  sur- 
mise or  suggestion  upon  record,  on  behalf  of 
the  King,  to  a  court  of  criminal  jurisdiction, 
and  is,  to  all  Intents  and  purposes,  the  King's 
suit  Uaggerty  v.  People  (N.  Y.)  6  Lans.  332, 
346. 

Criminal  Informations  are  "analogous  to 
declarations  for  the  redress  of  personal  in- 
juries, except  that  the  latter  are  at  the  suit 
of  a  subject  for  the  satisfaction  of  a  private 
wrong,  and  the  former  are  in  the  name  of  the 
King  for  the  punishment  of  offenses  affect- 
ing the  interests  of  the  public."  State  t. 
Town  of  Ck>ncord,  20  N.  H.  295,  296  (citing  1 
Chit  Ct.  Law,  841). 

By  the  common  law  an  'Information" 
has  a  meaning  as  certain  and  definite  as  an 
"indictment."  The  former  differs  from  the 
latter  principally  in  this:  that  an  indictment 
is  an  accusation  found  by  the  oath  of  twelve 
men,  whereas  an  information  is  only  an  alle- 
gation of  the  officer  who  exhibits  it.  2  Toml. 
Law  Diet  rrhere  can  be  no  doubt,"  says 
Blackstone,  *'but  that  this  mode  of  prosecu- 
tion by  Information  or  suggestion  filed  on  rec- 
ord by  the  King's  Attorney  General,  or  by  his 
Coroner  or  Master  of  the  Crown  Office  In  the 
Court  of  King's  Bench,  is  as  ancient  as  the 
common  law  Itself."  4  Bl.  Comm.  309.  And 
the  convention  of  Texas,  when  framing  the 
Constitution,  without  doubt  employed  the 
word  "information,"  as  descriptive  of  a  mode 
of  instituting  a  criminal  prosecution,  in  the 
sense  in  which  it  was  known  and  used  in  the 
then  existing  law.  Clepper  y.  State,  4  Tex. 
242,  246. 

The  proceeding  by  criminal  information 
oomea  from  the  common  law  without  the  aid 
of  statute^  and  is  allowable  bj  the  common 


law  in  a  great  variety  of  cases,  the  rule  ap- 
pearing to  be  that  it  is  a  concurrent  remedy 
with  the  indictment  for  all  misdemeanors, 
but  not  permissible  in  any  felony^  It  is  used 
In  the  Constitution  in  its  technical  common- 
law  sense.  State  t.  Whitlock,  41  Ark.  408, 
406. 

The  information  is  the  allegation  in  writ- 
ing, made  to  a  court  or  magistrate,  that  a 
person  has  been  guilty  of  some  designated  of- 
fense. Code  Crim.  Proc.  S.  D.  1903,  |  89; 
Pen.  Code  Idaho  1901,  |  6219;  Rev.  St  Okl. 
1903,  §  5236;  People  v.  Mayer,  84  N.  Y.  Supp. 
71,  72,  41  Misc.  Rep.  289;  Hewitt  v.  New- 
bhrger,  20  N.  Y.  Supp.  913,  66  Hun,  230  (cit- 
ing Code  Cr.  Proc.  §  145);  People  v.  Wyatt, 
80  N.  Y.  Supp.  198,  200,  89  Misc.  Rep.  456; 
State  ▼.  Barnes,  54  N.  W.  541,  543,  8  N.  D. 
131. 

Affldavlty  slffaatttrey  and  ToHfleation* 

Under  the  common  law  adopted  in  the 
various  states,  it  is  not  essential  that  an  in- 
formation filed  ex  officio  by  a  prosecuting  at- 
torney shall  be  supported  by  affidavit  Ter- 
ritory V.  Cutlnola,  14  Pac.  809,  810,  4  N.  M. 
(GUd.)  305. 

An  information  must  be  signed  by  the 
prosecuting  attorney,  and  based  upon  the 
affidavit  of  some  competent  and  reputable 
person.  Semon  v.  State,  62  N.  B.  625,  626, 
158  Ind.  55. 

Burns'  Ann.  St  1894,  <  1754  (Rev.  St 
1881, 1 1685),  requiring  a  copy  of  an  informa- 
tion to  be  served  on  a  corporation  in  a  crim- 
inal prosecution  against  it,  does  not  require 
service  of  the  affidavit  on  which  the  infor- 
mation is  based.  Paragon  Paper  Co.  v.  State, 
49  N.  S.  600,  601,  19  Ind.  App.  314. 

An  information  cannot  be  regarded  as 
the  substitute  for  an  indictment  where  the 
latter  is  required  for  the  prosecution  of  a 
crime;  nor  can  the  verification  of  an  infor- 
mation be  regarded  as  an  affidavit  used  In 
the  arrest  and  removal  of  fugitives  from  jus- 
tice, for  the  information  is  verified  by  the 
prosecuting  attorney,  who  swears  that  he  be- 
lieves the  contents  to  be  true,  not  that  they 
are  true.  Bx  parte  Hart  (U.  S.)  63  Fed.  249, 
259,  11  0.  C.  A.  165,  28  L.  R.  A.  801. 

An  information  is  an  accusation  in  writ- 
ing, in  form  and  substance  like  an  Indictment 
for  the  same  offense,  charging  a  person  with 
a  public  offense,  presented  and  signed  by 
the  county  attorney,  and  filed  in  the  office 
of  the  clerk  of  the  district  court  Pen.  Code. 
§  1372.  Under  such  statute  no  verification  is 
necessary.  State  v.  Brantly,  50  Pac.  410,  411, 
20  Mont  173. 

An  information  is  a  formal  charge 
against  the  accused  of  the  offense,  with  such 
particulars  as  to  time,  place,  and  attendant 
circumstances  as  will  apprise  him  of  the  na- 
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ture  of  the  charge  he  Is  to  meet,  signed  by 
the  public  prosecutor.  In  re  Bonner,  14  Sup. 
Gt  828,  825,  320,  151  U.  S.  242,  38  L.  Ed.  149. 

An  Information  is  the  allegation  or  state- 
ment made  before  a  magistrate,  and  veri- 
fied by  the  oath  of  the  party  making  it,  that 
a  person  has  been  guilty  of  some  designated 
crime.    Ann.  Codes  &  St  Or.  1901,  f  1581. 

An  information  Is  an  accusation  in  writ- 
ing, in  form  and  substance  like  an  indictment 
for  the  same  offense,  charging  a  person  with 
a  crime  or  public  offense,  signed  and  verified 
by  some  person,  and  presented  to  a  police 
magistrate  or  to  the  district  court,  and  filed 
by  said  police  magistrate,  If  presented  to  him, 
or,  if  presented  to  the  district  court,  then  in 
the  oflice  of  the  clerk  of  said  court  Rev. 
Codes  N.  D.  1899,  I  7883. 

By  whom  filed* 

An  information,  at  the  common  law.  Is 
an  accusation  in  writing  filed  by  the  King's 
Attorney,  usually  called  the  Attorney  Gen- 
eral. Lincoln  T.  Smith,  27  Vt  (1  Williams) 
328,  360. 

An  Information  is  the  declaration  of  a 
charge  or  offense  against  any  one  at  the  suit 
of  the  King,  filed  by  a  public  officer,  without 
the  intervention  of  a  grand  Jury.  In  re  Oli- 
ver, 21  8.  0.  318,  322,  53  Am.  Rep.  681;  State 
T.  StarUng  (S.  C.)  15  Rich.  Law,  120,  124. 

An  information  is  the  official  statement 
made  to  the  court  by  the  prosecuting  attor^ 
ney  that  a  person  has  been  guilty  of  some 
designated  felony.  Semon  v.  State,  62  N. 
B.  625,  626,  158  Ind.  55. 

An  information  is  an  accusation  in  writ- 
ing, in  form  and  substance  like  an  indict- 
ment for  the  same  offense,  charging  a  person 
with  a  public  offense,  presented  /ind  signed 
by  the  coimty  attorney  or  his  deputy,  or  by 
the  attorney  pro  tem.  for  the  state,  and  filed 
in  the  office  of  the  clerk  of  the  district  court 
Rev.  St  Utah  1898,  S  4606. 

An  information  is  a  written  statement 
filed  and  presented  in  behalf  of  the  state  by 
the  district  or  county  attorney,  accusing  the 
defendant  therein  named  of  an  offense  which 
is  by  law  subject  to  be  prosecuted  in  that 
manner.    Code  Or.  Proc.  Tex.  1895,  art  465. 

An  information  is  a  criminal  charge 
which  at  common  law  is  presented  by  the 
Attorney  General,  or,  if  that  office  is  vacant 
then  by  the  Solicitor  General  of  Bngland,  and 
in  this  state  (Missouri)  by  the  prosecuting  at- 
torneys of  the  respective  counties,  who  exer- 
cise the  same  powers  as  are  exercised  by  the 
Attorney  General  or  Solicitor  General  of  Bng- 
land; that  is,  the  power  to  present  informa- 
tions under  their  official  oaths.  In  the  Con- 
stitution and  statutes  of  Missouri  the  tem^ 
•information*'  ia  used  in  its  common-law 


sense.    State  v.  Kyle,  65  8b  W.  763,  767,  166 
Mo.  287,  56  L.  R.  A.  115. 

At  common  law  "an  information  is  a 
declaration  of  the  charge  or  offense  against 
any  one  at  the  suit  of  the  King.  Com.  Dig. 
tit  'Information,'  A.  An  information  is  for 
the  King  that  which  for  a  common  person 
is  called  a  'declaration.'  Termes  de  la  Ley, 
voc.  'Information.'  In  practice  such  infor- 
mations were  most  usually  filed  by  the  Attor- 
ney General  as  the  law  representative  of  the 
crown,  but  the  courts  also  were  representa- 
tives of  his  majesty,  and  might  therefore,  by 
leave  given,  empower  any  other  officer,  or 
even  a  private  person,  to  speak  in  the  King's 
name  to  the  like  effect  Thus,  whether  the 
information  was  ex  officio,  requiring  no  leave 
from  the  court  or  by  private  relation,  which 
required  a  special  leave,  it  has  always  been 
considered,  in  theory  at  least  as  an  emana- 
tion from  the  sovereign  executive  authority. 
Between  a  presentment  of  this  character  anil 
a  mere  complaint  or  affidavit  tendered  by  a 
subject  or  citizen,  speaking  for  himself  only, 
there  is  a  broad  distinction.  The  one  bears 
an  unquestionable  guaranty  of  good  faith 
and  sufficient  cause  in  the  sleepless  care  for 
the  common  weal  which  the  common  law  al- 
ways ascribes  to  the  sovereign  power.  The 
other  conveys  a  comparative  responsibility, 
and  a  possibility,  at  least  of  mere  reckless- 
ness or  malice."  Thus  the  information  men- 
tioned in  Const  art.  2,  f  12,  declaring  that 
no  person  shall  be  proceeded  against  crim- 
inally for  felony  otherwise  than  by  indict- 
ment, and  in  all  other  causes  offenses  shall 
be  prosecuted  criminally  by  indictment  or  in- 
formation as  concurrent  remedies,  means  an 
information  ffied  or  approved  by  the  prose- 
cuting authorities,  and  does  not  include  a 
paper  signed  and  sworn  to  by  a  private  citi- 
zen. £x  parte  Thomas,  10  Mo.  App.  24,  25. 
So,  also,  State  v.  Shorten,  5  S.  W.  691,  692, 
93  Mo.  123;   State  v.  Kelm,  79  Mo.  515,  516. 

Rev.  St  I  2025,  provides  that  prosecu- 
tions before  Justices  of  the  peace  for  misde- 
meanors must  be  commenced  by  an  informa- 
tion in  the  form  and  nature  of  an  affidavit 
and  section  2026  requires  the  infottnatlon  to  \ 
set  forth  the  offense  in  plain  and  concise 
language,  with  the  name  of  the  person  char- 
ged therewith,  and  also  prescribes  the  form 
of  the  affidavit.  There  is  nothing  in  the  body 
of  the  section  or  the  prescribed  form  which 
Indicates  that  the  information  or  affidavit 
need  be  made  by  the  prosecuting  attorney  or 
other  officer.  Such  an  affidavit  is  not  an  ''in- 
formation," within  the  meaning  of  that  word 
as  used  in  the  common  law,  and  as  contem- 
plated by  section  12,  art  2,  of  the  Bill  of 
Rights,  which  expressly  requires  that  in  all 
other  than  certain  enumerated  cases,  offenses 
should  be  prosecuted  criminally  by  indict- 
ment or  information.  State  t.  Bussell,  88 
Mo.  648,  649. 
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As  eomplaliit* 

See,  also,  "Complaint" 

The  word  ^information,"  as  used  in  the 
fleyenty-slztb  section  of  the  school  law  of 
1872,  means  a  complaint  Newton  t.  Peo- 
ple, 72  111.  607,  508. 

Ooatplaint  Im  Inferior  courts. 

The  term  "information,"  when  used  In 
criminal  proceedings,  designates  an  accusa- 
tion of  crime  made  by  the  authorized  public 
officers.  At  common  law  it  was  exhibited  by 
the  attorney  general  In  a  class  of  cases,  and 
by  subordinate  officers  of  the  crown  in  oth- 
ers. Where  it  is  adopted  In  this  country  the 
proceeding  is  founded  on  the  common  law, 
and  the  power  to  make  the  information  is  in 
general  exercised  by  the  officer  whose  duty  it 
is  to  prosecute  for  the  state.  In  Code,  §  4315, 
authorizing  the  State  to  appeal  in  criminal 
cases  where  the  act  under  which  an  indict- 
ment or  information  is  found,  is  held  uncon- 
stitutional, the  word  Is  used  with  reference 
to  some  recognized  proceeding  other  than  the 
presentment  of  a  grand  jury.  It  may  be,  for 
want  of  other  application,  the  term  as  used 
in  a  statute  may  include  both  a  complaint 
filed  on  appeal,  and  an  affidavit,  when  adopt- 
ed as  an  Incriminating  charge  in  the  higher 
courts;  but  it  does  not  follow  that  this  pro- 
vision should  be  extended,  by  construction, 
beyond  its  literal  meaning,  so  far  as  to  in- 
clude cases  in  all  inferior  courts.  The  stat- 
ute does  not  authorize  appeals  from  the  po- 
lice court  of  Birmingham.  State  v.  Hewlett, 
27  South.  18,  10,  124  Ala.  471. 

As  m  oriminal  proceedins* 

An  information  was  properly  in  its  origin 
a  criminal  proceeding.  People  v.  Albany  ft 
V.  E.  Co.  (N.  Y.)  15  Hun,  126,  128. 

Indictment  distinsnislied. 

"An  information  by  the  prosecuting  at- 
torney" has  a  well-defined  meaning  at  com- 
mon law,  but  differs  from  an  indictment,  in 
this:  that  whereas  the  indictment  is  the  ac- 
cusation of  a  grand  jury,  "an  information  Is 
on]y  the  allegation  of  the  officer  who  exhibits 
it"  State  V.  Cornelius,  44  S.  W.  717,  718, 
143  Mo.  179  (quoting  5  Bac.  Abr.  pp.  167,  170, 
172;  State  v.  Kelni,  79  Mo.  515);  Territory 
V.  Cutlnola,  54  Pac.  809,  810,  4  N.  M.  (Johns.) 
IGO;  Clepper  v.  State,  4  Tex.  242,  246;  State 
V.  Whitlock,  41  Ark.  403,  406;  State  v.  Carr, 
44  S.  W.  776,  777,  142  Mo.  607;  Edwards  v. 
Brown,  67  Mo.  377,  379. 

An  indictment  is  an  accusation  by  the 
grand  jury,  while  an  information  is  an  accu- 
sation by  a  district  attorney.  Nichols  v. 
State,  85  Wis.  808,  310. 

Ubd  in  admiralty. 

The  term  "information"  is  not  exclusive- 
ly applied  to  a  proceeding  at  common  law. 
A  libel  on  a  seizure  is  in  its  terms  and  es- 


sence an  Information.  So  It  is  held  ^at 
where  the  cause  is  of  admiralty  jurisdiction 
and  the  proceeding  is  by  information,  the 
suit  is  not  withdrawn,  by  the  nature  of  the 
remedy,  from  the  jurisdiction  to  which  it 
otherwise  belongs.  The  Samuel,  14  U.  S.  (1 
Wheat)  9,  14,  4  L.  Ed.  23. 

As  proeess. 

See  "Process. •• 

INFORMATION   IN   THE   NATITRE   OF 
QUO  WABBANTO. 

An  information  in  the  nature  of  a  quo 
warranto,  to  which  has  succeeded  the  writ 
of  that  name,  was  originally  in  form  a  crim- 
inal proceeding  to  punish  the  usurpation  of 
franchises  by  a  fine  as  well  as  to  seize  the 
franchise.  This  information  has  in  process 
of  time  become,  in  substance,  a  civil  proceed- 
ing to  try  the  mere  right  to  the  franchise  or 
office.  People  v.  Dasbaway  Ass'n,  24  Pac. 
277,  278,  84  Cal.  114,  12  L.  R.  A.  117. 

The  remedy  by  information  in  the  nature 
of  quo  warranto  In  Kansas  is  a  civil  proceed- 
ing. Foster  v.  State  of  Kansas,  5  Sup.  Ct 
97,  98,  112  U.  S.  201,  28  L.  Ed.  629. 

An  information  in  the  nature  of  a  writ 
of  quo  warranto  is  a  criminal  method  of  pros- 
ecution, as  well  to  punish  the  usurper  by  a 
fine  for  the  usurpation  of  the  franchise  as 
to  oust  him  and  seize  it  for  the  crown.  For 
a  long  time  it  has  been  used  for  the  mefe 
purpose  of  trying  civil  rights,  and  seizing 
franchises  or  ousting  unlawful  possessors,  of 
offices,  the  fine  being  nominal  only.  People 
V.  Utica  Ins.  Co.  (N.  T.)  15  Johns.  858,  386, 
8  Am.  Dec.  243. 

An  information  in  the  nature  of  quo 
warranto  lay  at  common  law  Independently 
of  any  statute  for  Intrusion  into  any  office 
affecting  the  public,  or  for  the  exercise  of  a 
franchise  of  what  was  termed  a  "regal  char- 
acter."   Giles  V.  Hardle,  23  N.  C.  42,  50. 

An  information  in  the  nature  of  a  quo 
warranto  is  the  appropriate  remedy  for  ob- 
taining the  possession  of  an  office  to  which  a 
person  has  been  legally  elected  and  has  be- 
come duly  qualified  to  hold.  State  v.  Wheat- 
ley,  66  N.  E.  684,  687,  160  Ind.  183  (citing 
Grlebel  v.  State,  111  Ind.  367,  12  N.  E.  700). 

An  information  in  the  nature  of  a  quo 
warranto  is  the  proper  course  of  proceedings 
by  which  to  ascertain,  in  behalf  of  the  gov- 
ernment, whether  a  charter  has  been  abused 
with  a  view  to  declare  it  forfeited.  State  v. 
Godfrey,  12  Me.  (3  Fairf.)  361,  367. 

INFOBBIER. 

See  "Common  Informers." 

"An  *lnformer,'  In  the  legal  as  well  as 
the  ordinary  sense  of  the  term,  whether  the 
information  he  gives  applies  to  customs,  in- 
ternal revenue,  criminal  matters,  or  forfel- 
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tares  for  any  other  reason,  1b  he  who  gives 
the  Information  which  leads  directly  to  the 
seizure  and  condemnation,  regardless  of  the 
questions  of  evidence  furnished  or  interest 
taken  in  the  prosecution."  The  City  of  Mex- 
ico (U.  S.)  32  Fed.  105.  106  (citing  Westcot  v. 
Bradford  [U.  S.]  29  Fed.  Cas.  736;  Sawyer 
V.  Steel  [U.  S.]  21  Fed.  Cas.  583;  United 
States  V.  Simons  [U.  S.]  7  Fed.  709;  One 
Hundred  Barrels  of  Whiskey  [U.  S.]  18  Fed. 
Cas.  712;  United  States  v.  Isla  De  Cuba  [U. 
S.]  26  Fed.  Cas.  551).  It  would  not  include 
one  who  merely  communicates  a  vague  rumor, 
commonly  known  in  commercial  circles  and 
elsewhere,  that  a  person  has  committed 
frauds  against  the  revenue  laws,  unless  the 
person  claiming  to  be  such  Informer  gives 
some  information  as  to  what  frauds  have 
been  committed  and  some  clew  to  their  detec- 
tion. Bradley  t.  United  States  (U.  S.)  12  Ct 
CI,  678,  593. 

The  term  *'informer,"  as  used  In  Rev. 
St  §  5294  [U.  S.  Comp.  St  1901,  p.  8607],  pro- 
viding that  the  Secretary  of  the  Treasury 
may  remit  any  fine  or  penalty  provided  for 
in  laws  relating  to  steam  vessels,  or  discon- 
tinue any  prosecution  to  recover  penalties 
denounced  in  such  laws,  as  he.  In  his  discre- 
tion, should  think .  proper,  and  all  rights 
granted  to  informers  by  such  lease  should  be 
held  subject  to  the  Secretary's  power  of  re- 
mission, caused  in  cases  where  the  claims  of 
any  informer  to  the  share  of  any  penalty 
should  have  been  determined  by  a  court  of 
competent  jurisdiction  prior  to  the  applica- 
tion for  the  remission  of  the  penalty,  should 
be  construed  to  include  the  plaintiff  In  a  pop- 
ular action.  He  is  an  '^informer,"  as  that 
word  is  understood  in  the  law  and  used  in  the 
statutes  of  England  and  this  country.  In  its 
origin  the  word  "informer"  may  have  meant 
only  one  who  sues  by  way  of  an  information; 
but  this  was  not  the  only  mode  of  suing  for 
penalties,  and  in  time  certainly,  if  not  orig- 
inally, a  party  suing,  in  whatever  mode,  was 
known  as  an  "informer."  The  word  also,  no 
doubt,  in  some  of  its  applications,  includes 
a  person  who  lodges  information  with  a  gov- 
ernment officer  which  leads  to  a  suit  brought 
by  the  government  itself.  Pollock  y.  The 
Laura  (U.  S.)  5  Fed.  133,  135. 

INFOBMING  OFFICER. 

State  attorneys  are  informing  officers, 
within  the  meaning  of  the  statute  providing 
that  all  persons,  etc.,  who  shall  be  prosecut- 
ed by  any  informing  officer  legally  appointed 
and  sworn  for  that  purpose,  shall  pay  all  the 
necessary  costs,  whether,  on  trial,  they  shall 
be  found  guilty  or  not  Fowler  t.  Bishop 
(Conn.)  1  Root,  19& 


INFRACTION. 

The  delinquency  of  the  state  treasurer 
in  falling  to  safely  keep  the  money  of  the 


state  cannot  be  said  to  be  an  "infraction''  of 
the  revenue  laws,  within  the  meaning  of  tlie 
act  appropriating  money  for  prosecuting  de- 
linquencies for  infraction  of  revenue  laws. 
Swift  V.  Doron,  6  Nev.  125. 

INFRINGEMENT. 

See  "Contributory  Infringement" 

Infringement  is  an  unlawful  making  or 
selling  or  using  of  a  patented  invention. 
Goodyear  Shoe  Machinery  Co.  v.  Jackson  (U. 
S.)  112  Fed.  146,  148,  60  C.  0.  A.  159,  55  I^. 
R.  A.  692. 

The  infringement  of  a  patent  Is  a  tort 
analogous  to  trespass  or  trespass  on  the  case. 
Tubular  Rivet  &  Stud  Co.  v.  O'Brien  (U.  S.) 
93  Fed.  200,  202;  Thomson  Houston  Electric 
Co.  V.  Ohio  Brass  Co.  (U.  S.)  80  Fed.  712, 
721,  26  C.  O.  A.  107. 

All  or  equivalent  elements. 

It  is  a  well-settled  principle  of  patent 
law  that  where  a  valid  patent  has  been  ob- 
tained, any  improved  machine  which  per- 
forms the  same  functions  by  equivalent 
means  is  an  Infringement  Tecktonius  y. 
Scott,  86  N.  W.  672,  675,  110  Wis.  441. 

A  machine  which  contains  all  the  essen- 
tial elements  or  their  equivalents  of  a  pat- 
ented machine  infringes  the  patent,  notwith- 
standing differences  of  form.  Taylor  v.  Saw- 
yer Spindle  Co.  (U.  S.)  75  Fed.  801,  804^  22 
C.  0.  A.  203. 

Olianse  of  form. 

A  machine  which  contains  all  the  essen- 
tial elements,  or  their  equivalents,  of  the 
patented  machine,  infringes  the  patent,  not- 
withstanding mere  differences  of  form.  Tay- 
lor V.  Sawyer  Spindle  Co.  (U.  S.)  75  Fed.  301, 
22  C.  C.  A.  203,  affirming  decree  Sawyer  Spin- 
dle Co.  V.  Taylor  (U.  S.  1895)  69  Fed.  837; 
Barrett  v.  Hall  (U.  S.)  2  Fed.  Cas.  914;  Sar- 
gent V.  Lamed  (U.  S.)  21  Fed.  Cas.  501;  Teese 
V.  Phelps  (U.  S.)  23  Fed.  Cas.  832;  Foss  v. 
Herbert  (U.  S.)  9  Fed.  Cas.  503;  Sickels  v. 
Borden  (U.  S.)  22  Fed.  Cas.  67;  Latta  v. 
Shawk  (U.  S.)  14  Fed.  Cas.  1188;  Judson  v. 
Cope  (U.  S.)  14  Fed.  Cas.  10;  Potter  v.  Wil- 
son (U.  S.)  19  Fed.  Cas.  1193;  Cahoon  v.  Ring 
(U.  S.)  4  Fed.  Cas.  1011;  Case  v.  Brown  (U. 
S.)  5  Fed.  Cas.  248,  affirmed  69  U.  S.  (2  Wall.) 
320,  17  L.  Ed.  817;  Howe  v.  Williams  (U.  a) 
12  Fed.  Cas.  689;  Union  Sugar  Refinery  v. 
Matthlesson  (U.  S.)  24  Fed.  Cas.  686;  Blan- 
chard  v.  Putt  man  (U.  S.)  3  Fed.  Cas.  633; 
Graham  v.  Mason  (U.  S.)  10  Fed.  Cas.  925; 
Carter  v.  Baker  (U.  S.)  5  Fed.  Cas.  195;  Sew- 
ing Mach.  Co.  V.  Frame  (U.  S.)  24  Fed.  596. 

''Infringement"  is  not  avoided  by  a  mere 
change  of  form  or  renewal  of  parts,  or  re* 
duction  of  dimensions,  or  the  substitution  of 
mechanical  equivalents,  or  the  studious 
avoidance  of  the  literal  definition  of  spedfi- 
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catloiw  and  claims,  or  the  superadding  of 
some  improyements.  If  the  device  contains 
material  features  of  the  patent  in  suit  It 
will  constitute  an  Infringement,  though  those 
features  have  been  supplemented  and  modi- 
fled  to  such  an  extent  that  the  defendant  may 
be  entitled  to  a  patent  for  the  improvement 
Crown  Cork  ft  Seal  Co.  v.  Aluminum  Stop- 
per Co.  (U.  S.)  108  Fed.  845,  866,  48  C.  O.  A. 
72;  O'Reilly  v.  Morse,  66  U.  S.  (15  How.)  62, 
14  L.  Ed.  601. 

Where  the  same  result  is  effected  by  cor- 
responding parts  and  by  an  identity  in  the 
mode  of  operation,  mere  formal  changes  will 
not  avoid  infringement  Colllgnon  T.  Hayes 
(U.  S.)  8  Fed.  012. 

Claim  of  patent  as  erlterloA* 

"Infringement"  cannot  be  safely  deter- 
mined by  comparing  a  patented  machine 
with  an  infringing  machine  without  compar- 
ing the  infringing  machine  with  the  claims  of 
the  patents.  Gessner  v.  Philips  (U.  S.)  63 
Fed.  054.  060. 

Infringement  should  not  be  determined 
by  a  mere  decision  that  the  terms  of  a  claim 
of  a  valid  patent  are  appllca|>le  to  the  de- 
fendant's device.  Two  things  are  not  neces- 
sarily similar  in  a  practical  sense,  because 
the  same  words  are  applicable  to  each.  The 
question  of  infringement  involves  considera- 
tion of  practical  utility  and  substantial  iden- 
tity, and  therefore  must  be  quantitative  as 
well  as  qualitative.  Goodyear  Shoe  Mach. 
Co.  T.  Spaulding  (U.  S.)  101  Fed.  000,  004. 

Ooloralile  doTlatlon. 

Infringement  is  not  avoided  because,  by 
some  colorable  variation  or  expedient  it 
merely  impairs  or  narrows  the  function  and 
usefulness  of  the  patented  device.  Whitely 
V.  Fadner  (U.  S.)  73  Fed.  486. 

The  true  test  of  Infringement  is  the  use 
by  the  defendant  of  anything  which  the 
complainant  has  invented  which  includes 
mere  colorable  variations  of  his  invention. 
Crompton  v.  Knowles  (U.  S.)  7  Fed.  204. 

An  infringement  takes  place  whenever  a 
party  avails  himself  of  the  invention  of  the 
patentee  without  such  variation  as  will  con- 
stitute a  new  discovery.  Carter  v.  Baker  (U. 
S.)  5  Fed.  Cas.  195;  May  v.  Fond  du  Lac 
County  (U.  S.)  27  Fed.  eOL 

Besrea  of  utility. 

An  infringement  is  not  avoided  because 
the  infringing  device  is  better,  more  useful, 
or  more  acceptable  to  the  public  than  that 
of  the  patent  infringed.  Whitely  v.  Fadner 
(U.  S.)  73  Fed,  486,  488. 

The  superior  utility  of  the  defendant's 
machine  is  not  in  itself  a  certain  test  be- 
t*ftuse  it  may  contain  the  whole  substance  of 


the  plaintiff's  invention  in  addition,  and  not 
be  an  Infringement.  Pitts  v.  Wemple  (U. 
S.)  10  Fed.  Cas.  762,  764;  Fruit-Oleanlng 
Co.  V.  Fresno  Home-Packing  Co.  (U.  S.)  94 
Fed.  845,  803. 

The  degree  of  utility  Is  not  pertinent  to 
the  question  of  the  validity  of  a  patent  but 
may,  perhaps,  form  a  proper  subject  of  in- 
quiry in  estimating  the  quantum  of  injury 
resulting  from  the  infringement.  Tllghman 
v.  Werk  (U.  S.)  23  Fed.  Cas.  1260. 

A  device  is  none  the  less  an  infringe- 
ment because  it  contains  an  improvement 
upon  the  patented  invention.  Elizabeth  v. 
American  Nicholson  Pav.  Co.,  07  U.  S.  126, 
24  L.  Ed.  1000;  Pitts  v.  Wemple  (U.  S.)  10 
Fed.  Cas.  762;  Imlay  v.  Norwich  &  W.  R. 
Co.  (U.  S.)  13  Fed.  Cas.  1;  Howe  v.  Morton 
(U.  S.)  12  Fed.  Cas.  663;  Forbes  v.  Barstow 
Stove  Co.  (U.  S.)  0  Fed.  Cas.  305;  McComb  v. 
Brodie  (IT.  S.)  15  Fed.  Cas.  1200;  Adams  v. 
Joliet  Mfg.  Co.  (U.  S.)  1  Fed.  Cas.  123;  De 
Florez  v.  Raynolds  (IT.  S.)  7  Fed.  Cas.  355; 
Frost  V.  Marcus  (U.  S.)  18  Fed.  88;  Foye  v. 
Nichols  (U.  S.)  13  Fed.  125;  Every  v.  Burt 
(U.  S.)  15  Fed.  112;  Roemer  y.  Simon  (U.  S.) 
20  Fed.  107;  Filley  v.  LitUefield  (U.  S.)  25 
Fed.  282;  Shaver  v.  Skinner  Mfg.  Co.  (U.  S.) 
SO  Fed.  68;  Traver  v.  Brown  (U.  S.)  62  Fed. 
033;  Bobbins  v.  Dueber  Watch  Case  Mfg. 
Oa  (U.  S.)  71  Fed.  186. 

If  two  machines  produce  substantially 
a  similar  result  by  substantially  similar 
means,  no  proof  of  difference  between  them 
lies  in  the  fact  that  one  is  less  effectual  in 
operation,  or  more  imperfect  in  structure, 
than  the  other.  Roberts  t.  Hamden  (U.  S.) 
20  Fed.  Cas.  801,  003. 

The  question  as  to  infringement  is  not 
whether  the  defendant's  machine  works  the 
best  but  does  it  use  the  plaintiff*s  invention? 
Cox  V.  Griggs  (U.  S.)  6  Fed.  Cas.  67a 

Identity. 

An  infringement  takes  place  whenever 
a  party  avails  himself  of  the  invention  of 
the  patentee  without  such  variation  as  will 
constitute  a  new  discovery.  An  infringement 
involves  the  substantial  identity,  whether 
that  identity  is  described  by  the  terms  **the 
same  principle,"  "same  modus  operandi," 
or  any  other.  It  is  a  copy  of  the  thing  de- 
scribed in  the  specifications  of  the  patentee, 
either  without  variation,  or  with  only  such 
variation  as  is  consistent  with  its  being  in 
substance  the  same  thing.  May  t.  County 
of  Fond  du  Lac   (U.  S.)  27  Fed.  601,  606. 

In  determining  the  question  of  infringe- 
ment the  court  or  Jury,  as  the  case  may  be, 
are  not  to  judge  about  similarities  or  dif- 
ferences by  the  names  of  things,  but  are  to 
look  at  the  machine  or  other  several  de- 
vices or  elements  in  the  light  of  what  they 
do  or  what  office  or  function  they  perform. 
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and  to  find  that  one  thing  Is  snbstantlally 
the  same  as  another  if  it  performs  substan- 
tially the  same  function,  in  substantially  the 
same  way,  to  obtain  the  same  result  Union 
Fapfer  Bag  MaclL  Co.  v.  Murphy,  97  U.  S. 
UO,  24  L.  Ed.  935;  Fruit-Cleaning  Co.  t. 
Fresno  Home-Packing  Co.  (U.  S.)  94  Fed. 
846,863. 

Infringement  by  the  purchaser  of  a  pat- 
ented machine  consists  in  the  substantial 
rebuilding  of  the  patented  machine.  The 
purchaser,  in  order  to  infringe,  must  make 
or  reproduce  in  substance  the  whole  pat- 
ented invention.  A  purchaser  stands  in  no 
different  position  from  an  ordinary  infringer, 
except  in  the  circumstance  that  he  has 
bought  a  patented  machine,,  and  consequent- 
ly his  Infringment  does  not  consist  in  the 
construction  of  a  wholly  new  machine,  but 
in  the  reconstruction  of  such  a  machine  after 
it  is  worn  out  or  substantially  destroyed. 
To  constitute  infringement,  where  the  pat- 
ented invention  comprises  several  elements 
in  combination,  it  is  only  necessary  that  he 
shall  have  reconstructed  all  of  the  material 
or  essential  elements  of  the  combination. 
He  is  distinguished  from  the  contributory  in- 
fringer in  that  a  contributory  infringer  only 
makes  or  sells  a  part  of  the  patented  'inven- 
tion. To  prove  infringement  in  such  case  it 
is  only  necessary  to  show  a  partial  infringe- 
ment by  making  or  selling  the  material  ele- 
ments of  a  patented  machine  in  aid  of  an 
unlawful  complete  infringement,  while  in 
the  infringement  by  the  purchaser  a  sub- 
stantially full  and  complete  infringement 
must  be  established.  Goodyear  Shoe  Ma- 
chinery Co.  V.  Jackson,  112  Fed.  146,  148,  50 
O.  C.  A.  159,  55  L.  R.  A.  692. 

The  test  of  •'infringement,"  when  al- 
leged against  the  manufacturer  of  a  ma- 
chine, and  based  solely  upon  the  machine 
itself,  is  whether,  as  made  and  offered  for 
sale,  it  contains  the  patented  invention.  If 
its  structure  la  such  that,  when  used  in  the 
manner  contemplated  by  the  manufacturer, 
It  has  the  capacity  of  appropriating  the  in- 
vention, he  can  be  treated  as  an  infringer  by 
participation  with  the  user.  But  if  its  struc- 
ture is  such  that  it  can  only  acquire  that 
capacity  by  misuse,  whether  negligent  or 
intentional,  he  is  not  responsible  as  an  in- 
fringer. Brown  v.  Traver  (U,  S.)  70  Fed. 
810,  816,  17  C.  C.  A.  424. 

A  person  Is  an  infringer  of  a  patent 
which  embraces  one  or  more  of  the  elements 
of  a  machine,  but  not  the  entire  machine, 
when  the  part  new  and  patented  is  made  or 
used.  Union  Sugar  Refinery  y.  Matthieson 
(U.  S.)  24  Fed.  Cas.  686. 

Where  two  machines  are  substantially 
the  same,  and  operate  in  the  same  manner 
to  produce  the  same  kind  of  result,  they 
must  be  In  principle  the  same.  Gray  y. 
James  (U.  S.)  10  Fed.  Cas.  1015. 


It  Is  an  infringement  if  a  person  had 
used  a  patentee's  improvements  or  devices 
substantially  the  same.  In  which  the  same 
principles  are  brought  into  requisition,  or, 
in  other  words,  which  are  alike  tn  their 
principle  of  operation.  Odiome  y.  Winklej 
(U.  S.)  18  Fed.  Cas.  581;  Parker  y.  Hawortli 
(U.  S.)  18  Fed.  Cas.  1135;  Parker  v.  Stiles  (U. 
S.)  18  Fed.  Cas.  1163;  Smith  y.  Downing  07. 
S.)  22  Fed.  Cas.  511;  Coleman  y.  Liesor  (U. 
S.)  6  Fed.  Cas.  63;  McComb  y.  Brodie  (U.  S.) 
15  Fed.  Cas.  1290. 

Of  patent  for  oomblnatlaB* 

A  combination  of  the  mechanical  parts 
of  an  entire  machine  is  no  infringement  ex- 
cept by  the  use  of  the  entire  combination. 
Carter  Mach.  Co.  v.  Hanes,  78  Fed.  346,  349, 
24  C.  C.  A.  128  (citing  Brown  y.  GnUd,  90  U. 
S.  [23  Wall.]  181,  23  L.  Ed.  161);  Kinzel  v. 
Luttrell  Brick  Co.  (U.  S.)  67  Fed.  926^  927, 
15  C.  C.  A.  82. 

A  patent  for  a  combination  is  not  in- 
fringed by  the  use  of  any  number  of  the 
parts  less  than  the  whole.  Stimpson  v.  Balti- 
more &  S.  R.  Co.,  51  U.  S.  (10  How.)  329,  13 
L.  Ed.  441;  Mowry  v.  Whitney,  81  U.  S.  (14 
Wall.)  620,  20  L.  Ed.  8G0;  Reese  v.  Gould, 
82  U.  S.  (15  Wall.)  187,  21  L.  Ed.  39;  Fuller 
V.  Yentzer,  94  U.  S.  288.  24  li.  Ed.  103;  Mc- 
Murray  v.  Mallory.  Ill  U.  8.  97,  4  Sup.  Ct 
375,  28  L.  Ed.  3Go  (aflirming  decree  McMur- 
ry  v.  Same  [U.  S.]  5  Fed.  593);  Rowell  v. 
Lindsay,  113  U.  S.  07,  5  Sup.  Ct  607. 
28  L.  Ed.  906  (affirming  decree  [U.  S.]  6  Fed. 
290);  Garratt  v.  Seibert,  131  U.  S.  Append, 
cxy,  21  L.  Ed.  956;  P.  H.  Murphy  Mfg.  C3o. 
v.  Excelsior  Car  Roof  Co.  (U.  S.)  76  Fed.  965, 
22  C.  C.  A.  658;  Adams  Electric  By.  Co.  y. 
Undell  Ry.  Co.  (U.  S.)  77  Fed.  432,  23  C.  a 
A.  223  (affirming  decree  [U.  S.]  63  Fed.  986); 
Barrett  v.  Hall  (U.  S.)  2  Fed.  Cas.  914; 
Howe  y.  Abbott  (U.  S.)  12  Fed,  Cas.  656; 
Brooks  V.  Jenkins  (U.  S.)  4  Fed.  Gas.  275; 
Brooks  V.  Bicknell,  4  Fed.  Cas.  255;  McCor- 
mick  y.  Manny  (U.  S.)  15  Fed.  Cas.  1314  (af- 
firmed Same  v.  Talcott,  61  U.  S.  [20  How.] 
402,  15  L.  Bd.  930);   Pitts  y.  Wemple  (U.  S.) 

19  Fed.  Cas.  766;  Rollhaus  v.  McPherson  (U. 
S.)  20  Fed.  Cas.  1136;  Smith  v.  Hlggins  (U. 
S.)  22  Fed.  Cas.  560;  Bell  v.  Daniels  (U.  S.) 
3  Fed.  Cas.  96;  Huggins  v.  Hubby  (U.  S.) 
12  Fed.  Cas.  826;  Nicholson  Pay.  Co.  v. 
Hatch  (U.  S.)  18  Fed.  Cas.  211;  Rich  v.  Close 
(U.  S.)  20  Fed.  Cas.  670;  Fisher  v.  Craig  (U. 
S.)  9  Fed*  Cas.  122;  Rowell  v.  Lindsay  (U.  S.) 
6  Fed.  290  (decree  affirmed,  113  U.  S.  97.  5 
Sup.  Ct  507,  28  L.  Ed.  906);  Matteson  v. 
Calne  (U.  S.)  17  Fed.  523;  Howe  v.  Neemes 
(U.  S.)  18  Fed.  40;   Gould  v.  Splcers  (U.  S.) 

20  Fed.  317;  Saladee  v.  Racine  Wagon  & 
Carriage  Co.  (U.  S.)  20  Fed.  686;  Royer  v. 
Schultz  Belting  Co.  (U.  S.)  28  Fed.  850; 
Byerly  v.  Cleveland  Linseed  Oil  Works  (U. 
S.)  31  Fed.  73;  Ott  v.  Barth  (U.  S.)  32  Fed. 
89;   Tatum  y.  Gregory  (U.  S.)  41  Fed.  142; 
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Ross  v.  Montana  Union  By.  Ck>.  (U.  8.)  45 
Fed.  424;  Engle  Sanitary  &  Cremation  Ck>. 
T.  City  of  Elwood  (U.  8.)  78  Fed.  484;  Pa- 
cific Submarine  &  Earthquake  Proof  Wall 
Co.  T.  United  States  (U.  S.)  19  Ct  CI.  234. 

A  patent  for  a  combination  of  old  tblngs, 
applied  to  produce  a  new  and  useful  re- 
sult, is  not  Tiolated  unless  all  the  parts  or 
elements  of  the  combination  are  used. 
Prouty  y.  Ruggles,  41  U.  S.  (16  Pet)  330,  10 
L.  Ed.  986;  Dodge  v.  Card  (U.  S.)  7  Fed.  Cas. 
791;  Case  v.  Brown  (U.  S.)  5  Fed.  Cas.  248; 
Hale  y.  Stlmpson  (U.  S.)  11  Fed.  Cas.  187; 
Roberts  y.  Hamden  (U.  S.)  20  Fed.  Cas.  891; 
Bliss  V.  Haight  (U.  S.)  3  Fed.  Cas.  711; 
Sands  y.  Ward  well  (U.  S.)  21  Fed.  Cas.  348; 
Hailes  y.  Van  Wormer  (U.  S.)  11  Fed.  Cas. 
162,  affirmed  87  U.  S.  (20  Wall.)  353,  22  L. 
Bd.  241;  Sanford  y.  Merrimack  Hat  Co.  (U. 
S.)  21  Fed.  Cas.  360;  Doane  &  Wellington 
Mfg.  Co.  ▼.  Smith  (U.  S.)  15  Fed.  459. 

A  patent  for  a  combination  is  infringed 
by  the  use  of  a  similar  combination,  al- 
though one  of  the  elements  is  omitted  and 
another  substituted  for  it,  unless  the  substi- 
tuted deyice  is  a  new  one,  or  was  not  known 
at  the  date  of  the  patent  as  a  proper  substi- 
tute for  the  one  omitted.  Seymour  y.  Os- 
borne. 78  U.  S.  (11  WalL)  516,  20  L.  Ed,  33; 
Imhaeuser  y.  Buerk,  101  U.  S.  647,  25  Lu  Ed. 
945;  Union  Sugar  Refinery  y.  Matthlesp^Q 
(U.  S.)  24  Fed.  Cas.  686;  Sands  y.  Wardweii 
(U.  8.)  21  Fed.  Cas.  343;  King  y.  Louisyille 
Cement  Co.  (U.  S.)  14  Fed.  Cas.  533;  Web- 
ster y.  New  Brunswick  Carpet  Co.  (U.  S.) 
29  Fed.  Cas.  554;  Welling  y.  Rubber-Coated 
Harness  Trimming  Co.  (U.  S.)  29  Fed.  Cas. 
622;  Rowell  y.  Lindsay  (U.  S.)  6  Fed.  290 
(decree  affirmed,  113  U.  S.  97,  5  Sup.  Ct  507, 
28  L.  Ed.  906);  Smith  y.  Woodruff,  8  D.  C. 
a  MacArthur)  459. 

It  Is  Immaterial  that  certain  elements 
which  are  claimed,  and  which  are  omitted 
from  defendant's  deyice,  are  not* of  the 
essence  of  the  real  Inyentlon.  Kinzel  y. 
Luttrell  Brick  Co.  (U.  S.)  67  Fed.  926,  927, 
15  C.  C.  A.  82. 

Where  a  patent  Is  for  a  combination  of 
parts,  the  substitution  for  one  of  said  parts 
of  an  element  not  an  equiyalent  is  not  an 
infringement.  Eames  y.  Godfrey,  68  U.  S. 
(1  Wall.)  78,  17  L.  Bd.  547;  Densmore  y. 
Schofleld  (U.  S.)  7  Fed.  Cas.  493;  Cromp- 
ton  y.  Belknap  Mills  (U.  S.)  6  Fed.  Cas.  841; 
Burdett  y.  Estey  (U.  S.)  4  Fed.  Cas.  718. 

Infringement  cannot  be  ayoided  by  dl- 
yldlng  a  patented  deyice  Into  two  parts, 
which,  when  combined,  produce  the  same  re- 
sult In  substantially  the  same  way.  Stro- 
bridge  y.  Lindsay  (U.  S.)  6  Fed.  510. 

'  Infringement  of  a  patented  combination 
cannot  be  ayoided  by  merely  using  another 
part  in  addition  to  the  combination.  Bees  y. 
Gould,  82  U.  S.  (15  Wall.)  187,  21  K  Bd.  89; 


Pitts  y.  Wemple  (U.  S.)  19  Fed.  Cas.  766; 
Williams  y.  Boston  &  A.  R.  Co.  (U.  S.)  29 
Fed.  Cas.  1358;  WUliames  y.  Barnard  (U.  S.) 
41  Fed.  858. 

Of  patent  f  ov  deslgA* 

The  test  of  Infringement,  In  relation  to 
a  patent  for  a  design.  Is  whether  ordinary 
purchasers  would  be  likely  to  mistake  the 
one  design  for  the  other,  giyinir  such  atten- 
tion as  such  purchaser  usually  giyes.  Brit- 
ton  y.  White  Mfg.  Co.  (U.  S.)  61  Fed.  93,  98. 

Infringement  of  a  design  patent  Is  to  be 
determined  by  the  inquiry  whether  the  two 
designs  would  appear  to  be  the  same  to  the 
eye  of  an  ordinary  obseryer  giving  such  at- 
tention to  designs  as  a  purchaser  usually 
giyes,  and  not  whether  an  ordinary  pur- 
chaser giylng  no  attention  to  designs  might 
be  led  to  buy  the  article  bearing  one  of  the 
designs,  supposing  It  to  be  the  article  bear- 
ing the  other.  Monroe  y.  Anderson  (U.  S.) 
58  Fed.  398,  399,  7  C.  O.  A.  272. 

Of  patent  for  process. 

In  a  patent  for  process  eyery  successlye 
step  enumerated  in  the  claim  is  an  essential 
part  and  must  be  employed  by  defendants  to 
render  them  liable  for  Infringement  Ham- 
merschlag  y.  Garrett  (U.  S.)  10  Fed.  479. 

Where  a  patent  process  consists  of  a 
number  of  steps,  all  well  known  except  the 
first  and  last,  the  use  of  all  except  the  first 
and  last  steps  will  not  infringe  the  patent 
Heller  y.  Bauer  (U.  S.)  19  Fed.  96. 

Of  trade  mark  or  name* 

"Infringment  of  a  trade-mark,**  as  af- 
fecting a  case  inyolying  trade-marks  upon 
packages  of  cacbous,  may  be  said  to  be  the 
Improper  use  by  the  defendants  of  the  em- 
blems constituting  the  trade-marks  of  the 
plaintiff,  whether  upon  packages  of  cachous 
of  the  same  general  appearance  or  not.  T. 
B.  Dunn  Co.  y.  Trix  Mfg.  Co.,  63  N.  Y.  Supp. 
333.  335.  50  App.  Dly.  75. 

The  essential  ingredients  which  consti- 
tute an  infringement  of  a  right  of  property 
to  trade-mark  are:  First  that  the  mark  has 
been  applied  properly— that  Is  to  say.  that 
it  is  not  a  copied  mark — and  that  it  inyolves 
no  false  representations;  secondly,  that  the 
article  so  marked  is  actually  a  yendible  ar- 
ticle in  the  market;  and,  thirdly,  that  the 
defendants,  knowing  that  to  be  so,  haye  imi- 
tated the  mark  for  the  purpose  of  passing 
other  articles  of  a  similar  description.  Mc- 
Andrew  y.  Bassett,  4  De  Gex,  J.  &  S.  380. 
It  is  not  essentia]  that  plaintiffs  be  the  par- 
ties putting  the  article  upon  the  market,  and 
so  a  Union  Hat  Makers'  Association  might 
bring  action  for  an  infrmgement  of  their 
right  to  the  use  of  the  union  label.  Schmalz 
▼.  Wooley,  41  Atl.  989,  940,  57  N.  J.  Bq.  803, 
43  L.  R.  A.  86,  73  Am.  St  Rep.  687. 
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To  constitute  an  infringement  of  a 
trade-mark,  exact  simllitnde  is  not  required, 
but  an  infringement  baa  been  committed 
\vben  ordinary  purcbasers,  buying  wltb  ordi- 
nary caution,  are  likely  to  be  misrepresented, 
and  positive  proof  of  fraudulent  intention  Is 
not  required  when  probability  of  deception 
has  been  established.  Thus  wbere  the  de- 
fendant under  tbe  name  <^  "Toung,"  estab- 
lished a  business  similar  to  that  done  by 
plaintiff  under  its  corporate  name  of  "De 
Youngs,"  established  himself  in  the  same 
street,  near  plaintiff,  used  similar  business 
signs  and  advertising  devices,  and  displayed 
the  name  "The  Youngs."  so  that  It  differed 
from  plaintifiTs  in  the  preflx  ''the,"  such  use 
will  be  enjoined.  De  Youngs  v.  Jung,  27  N. 
Y.  Supp.  370.  372.  7  Misc.  Rep.  6S. 

INFBIKGEB. 

A  valid  patent  secures  to  Its  owner 
three  substantive  rights — the  right  to  make, 
the  right  to  sell,  and  the  right  to  use  the 
patented  article.  Whoever  invades  one  of 
these  rights  is  an  infringer.  Tuttle  v.  Mat- 
thews (U.  S.)  28  Fed.  98. 

An  infringer  of  a  patent  If  one  who  at- 
tempts to  accomplish  the  same  results  by 
mere  substitutions  which  are  equivalents  of 
the  means  employed  by  tbe  first  patentee  of 
the  machine,  which  produces  certain  results, 
which  are  novel  and  useful,  by  means  of 
certain  mechanical  appliances  and  contrl- 
vancea    Wilt  v.  Grier  (U.  S.)  6  Fed.  450,  451. 

Where  a  party  merely  substitutes  an- 
other old  ingredient  for  one  of  the  Ingredients 
of  a  patented  combination,  be  Is  an  Infringer, 
if  the  substitute  performs  the  same  function 
as  the  ingredient  for  which  it  was  substi- 
tuted, and  it  appears  that  it  was  well  known 
at  the  date  of  the  patent  that  it  was  adapt- 
able to  that  use.  Pacific  Cable  R.  Go.  v. 
Butte  City  St.  R.  Ca  (U.  S.)  58  Fed.  420.  421 
(citing  Imhaeuser  y.  Buerk,  101  U.  S.  047, 
656,  25  L.  Ed.  945). 


INGENUITY. 

One  who  perfects  a  device  of  confessed 
utility,  which  satisfactorily  supplies  a  long- 
existing  and  imperative  need  of  any  branch 
of  Industry,  and  which  excels  in  operation 
and  results  other  existing  appliances,  su- 
perseding them  at  home  and  abroad,  and  by 
its  structure  overcoming  difficulties  and  ob- 
jections which  have  for  years  baffled  the 
ingenuity  of  his  fellow  craftsmen  the  world 
over,  has  proved  that  average  mechanical 
skill  was  not  equal  to  what  be  has  accom- 
plished. The  perfecting  of  such  a  device  is 
the  product  of  inventive  faculty,  not  merely 
that  of  the  inventor's  training  or  vocation. 
Consolidated  Brake  Shoe  Co.  v.  Detroit 
Bteel  &  Spring  Co.  (U.  S.)  59  Fed.  902,  908. 


INGOTS. 

Ingots  or  billets  of  steel  are  the  steel 
bars  when  taken  from  the  n;iolds  of  a  steel 
manufactory,  the  words  being  applied  to  the 
finished  product  as  It  Is  ready  for  shipping. 
Illinois  Steel  Co.  v.  Bauman.  53  N.  B.  107, 
108,  178  111.  351.  69  Am.  St  Rep.  8ia 

INGREDIENT. 

In  the  act  (Pub.  Acts  1901.  p.  87.  No.  22, 
f  1)  making  it  an  offense  to  manufacture 
or  sell  any  product,  made  wholly  or  in  part 
of  any  fat  not  produced  from  unadulterated 
milk  or  cream,  which  shall  be  an  imitation 
of  yellow  butter,  provided  the  act  shall  not 
be  construed  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  free  from  coloration 
or  ingredient  that  causes  it  to  look  like 
butter,  the  term  'Ingredient"  does  not  refer 
to  an  ingredient  essential  to  produce  oleo- 
margarine, but  to  an  ingredient  used  solely  to 
produce  a  yellow  color  in  imitation  of  but- 
ter, so  that  the  act  does  not  prevent  tiie 
manufacture  and  sale  of  an  article,  the  in- 
gredients of  which  themselves  naturally  pro- 
duce the  yellow  color.  Bennett  t.  Carr 
(Mich.)  96  N.  W.  26,  28. 

INHABITANCY-INHABITANT. 

See    "Free    Inhabitant";    '•Taxable    In- 
habitant." 
All  Inhabitants,  see  '^All." 

Burrill.  in  his  Law  Dictionary,  vol.  2, 
p.  72.  defines  "inhabitant"  as  follows:  "A 
dweller  in  a  place;  a  resident;  one  who 
dwells  or  resides  permanently  in  a  place; 
one  who  has  a  fixed  and  permanent  abode 
In  a  place."  "Resident" .  and  'Inhabitant" 
mean  the  same  thing,  but  "citizen"  and  "in- 
habitant" are  not  synonymous.  Tbe  Latin 
"habitara"  imports,  by  its  very  construction, 
frequency,  contingency,  permanency,  close- 
ness of  connection  and  attachment,  both 
physical  and  moral,  and  the  word  "in"  serves 
to  give  additional  force.  Ullman  v.  State,  1 
Tex.  App.  220.  222.  28  Am.  Rep.  405. 

An  inhabitant  Is  defined  to  be  one  who 
has  his  domicile  in  a  place,  or  a  fixed  resi- 
dence there.  Kennedy  v.  Ryall.  67  N.  Y. 
379.  386  (citing  Crawford  v.  Wilson,  4  Barb. 
5W.  520);  Coleman  T.  Territory.  47  Pac. 
1079,  1081,  6  Okl.  201. 

Tomlin's  Law  Dictionary  defines  an  in- 
habitant as  a  dweller  or  householder  in  any 
place.  Gormiilly  &  Jeffrey  Mfg.  Co.  v.  Pope 
Mfg.  Co.  (U.  S.)  34  Fed.  818.  819;  Zambrino 
V.  Galveston,  H.  &  8.  A.  R.  Co.  (U.  S.)  38 
Fed.  449. 

Webster  defines  an  inhabitant  to  be  a 
dweller,  one  who  dwells  or  resides  perma- 
nently in  a  place,  or  who  has  a  fixed  rest- 
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dence»  as  dlsdngnisbed  from  an  occasional 
lodger  or  ylsltor;  as  the  inhabitants  of  a 
house  or  cottage,  the  inhabitants  of  a  town, 
dty,  or  state.  In  re  Wrigley  (N.  Y.)  4  Wend. 
602,  603;  Fry's  Election  Case.  71  Pa.  302,  307, 
10  Am.  Rep.  698;  In  re  Golebrook,  65  N.  Y. 
Supp.  861,  863,  26  Misc.  Rep.  130;  Gormully 
&  Jeflfrey  Mfg.  Co.  v.  Pope  Mfg.  Co.  (U,  S.) 
34  Fed.  818.  810  (citing  Imp.  Diet). 

"By  the  term  Inhabitant*  of  a  place  or 
country,  we  understand  one  who  has  his 
domicile  or  fixed  residence  there,  in  opposi- 
tion to  one  who  is  a  mere  sojourner  or  tem- 
porary resident"  State  t.  Boyd,  48  N.  W. 
789.  752,  31  Neb.  682;  Bicycle  Stepladder  Co. 
T.  €k>rdon  (U.  S.)  57  Fed.  529,  531;  State  T. 
Primrose,  3  Ala.  546,  647;  Long  y.  Brown,  4 
Ala.  622,  630.  Such,  beyond  all  doubt  was 
the  meaning  of  the  term  as  used  in  the  act 
of  Congress  of  March  2,  1819,  for  the  admis- 
sion of  Alabama  into  the  Union,  which  grant- 
ed certain  sections  of  land  to  the  inhabitants 
of  every  township  for  the  use  of  schools. 
Long  T.  Brown,  4  Ala.  622,  630. 

The  word  **inhabitants"  bears  a  rery 
general  sense,  and  may  extend  to  everybody 
living  in  the  parish.  Attorney  General  v. 
Clarke,  1  Amb.  422. 

The  words  •'residence,"  'inhabitancy" 
and  "domicile**  are  generally  used  as  synony* 
mous.  As  used  In  a  statute  providing  that 
no  time  during  which  the  defendant  is  not 
an  inhabitant  of,  or  usually  resident  within 
the  territory,  is  a  part  of  the  limitation,  it 
means  that  no  time  during  which  the  de- 
fendant did  not  have  a  fixed,  permanent,  and 
established  home,  where  his  personal  pres- 
ence might  reasonably  be  known,  would 
constitute  any  part  of  the  period  of  limita- 
tion. Coleman  v.  Territory,  47  Pac.  1079, 
1081,  6  Okl.  201. 

"Inhabitants,"  as  used  in  a  charter  pro- 
viding that  a  justice  of  the  peace  was  to  be 
elected  by  the  tenants  and  inhabitants  of 
a  manor,  has  not  in  itself  any  definite  legal 
meaning,  but  must  be  explained  in  each 
case  extrinsically.  as  by  evidence  of  usage, 
or  by  reference  to  the  context  and  object  of 
the  charter.  King  v.  Mashiter.  6  Adol.  &  B. 
168. 

An  inhabitant  is  defined  to  be  a  house- 
holder in  a  place,  as  inhabitants  in  a  vill 
are  the  householders  in  the  vill.  The  word 
"inhabitants**  includes  tenants  in  fee  sim- 
ple, tenants  for  life,  tenants  at  will,  and  he 
who  has  no  interest  but  his  habitation  and 
dwelling.  In  re  Wrigley  (N.  Y.)  8  Wend. 
134,  141  (citing  Jac.  Law  Diet). 

After  quoting  from  Crawford  v.  Wilson 
(N.  Y.)  4  Barb.  504,  520,  and  Kennedy  v. 
Ryall,  67  N.  Y.  379,  386,  it  was  said:  "A 
person  may  be  living  in  a  certain  place,  and 
not  be  an  inhabitant  of  the  state  in  which 


it  is  situated.**    In  re  Colebr9ok,  65  N.  Y. 
Supp.  861»  863,  26  Misc.  Rep.  139. 

It  was  contended  that  the  nse  of  the 
word  ••inhabitants*'  in  a  constitutional  pro- 
vision that  the  Legislative  Assembly  shall 
not  levy  taxes  upon  the  inhabitants  or  proih 
erty  in  any  county,  city,  or  town  or  mu- 
nicipal corporation  for  county,  town,  or  mu- 
nicipal purposes,  but  may  vest  such  powers 
in  the  corporate  authorities,  indicated  that 
such  provision  related  to  license  taxes  as 
well  as  taxation  proper;  the  contention  being 
that  the  word  •'inhabitants**  meant  persons. 
as  distinguished  from  property,  and  that 
the  only  kind  of  tax  which  could  be  levied 
upon  persons  would  be  the  license  tax.  But 
it  was  held  that  taxation  proper  is  a  tax 
against  the  property;  that  therefore  such 
contention  could  not  be  sustained.  State 
V.  Camp  Sing.  44  Pac.  516.  521.  18  Mont  128. 
82  L.  R.  A.  635.  56  Am.  St  Rep.  551. 

In  discussing  the  meaning  of  the  term 
•Inhabitant**  in  an  act  relative  to  proceed- 
ings against  the  trustees  of  concealed  or 
absconding  debtors,  the  court  says:  "What 
is  here  Intended  by  'an  inhabitant  of  this 
state*?  It  cannot  mean  that  the  person 
should  have  become  legally  settled  here  by 
his  residence,  nor  can  the  man  who  merely 
passes  through  the  state  be  called  an  in- 
habitant A  man  may  come  into  the  state 
to  accomplish  some  special  object,  leaving 
bis  family  and  concerns  behind,  and  return 
to  them  as  soon  as  the  object  of  his  coming 
is  completed,  and  his  stay  here  be  so  short 
that  it  would  be  absurd  to  treat  him  as  an 
inhabitant  within  the  statute.  Again,  a  man 
may  come  for  a  temporary  purpose,  and 
without  his  family,  and  yet  tarry  here  so 
long,  and  do  so  great  a  business,  and  con- 
tract 10  many  debts  for  and  against  him- 
self with  the  citizens  of  this  state,  that, 
should  he  go  back  to  his  family  and  leave 
these  afFatra  unsettled,  justice  could  not 
be  done  without  treating  him  as  an  Inhabit- 
ant, and  suffering  the  use  of  this  kind  of 
action.  It  is,  therefore,  difficult  to  fix  upon 
any  criterion  that  would  be  sure  to  satisfy 
the  mind  in  all  cases  that  may  arise.  If  a 
man  moves  into  the  state  and  takes  up  his 
residence,  with  no  design  of  returning,  but 
should  in  fact  move  out  after  a  very  short 
residence,  there  would  be  no  difficulty  in 
deciding  him  to  be  an  inhabitant  while  here, 
for  the  purposes  of  the  process.  But  If  he 
comes  for  a  temporary  object  with  an  in- 
tention to  return,  a  much  longer  residence 
must  be  required,  before  there  could  be  a 
pretense  of  his  being  an  inhabitant  within 
the  statute.'*  Boardman  v.  Bickford  (Vt)  2 
Alkens,  345,  848. 

The  word  "inhabitant"  means  a  person 
having  an  established  residence  in  the  place. 
Rev.  St  Me.  1883,  p.  69,  c.  1»  I  6,  subd.  7. 
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Every  person  shall  be  considered  an  in- 
habitant, for  the  purpose  of  electing  or  being 
elected  into  any  ofQce  or  place  within  the 
state,  in  that  town,  district,  or  plantation 
where  he  dwelleth  or  hath  his  home.  Const 
Mass.  c  1,  S  2,  art  2;  Langdon  v.  Doud,  88 
Mass.  (6  Allen)  423,  425,  83  Am.  Dec.  641. 

"Inhabitants,"  as  used  in  St  0  Geo.  I,  c 
8,  relating  to  attachments,  the  last  clause  of 
which  is  as  follows,  "Nothing  in  this  act 
shall  be  construed  to  exempt  the  goods  or  ef- 
fects of  any  persons  not  inhabitants  of  this 
province  from  being  attached  according  to 
the  directions  of  the  former  act"  (St  4  Anne, 
c  28),  has  a  plain  meaning.  It  does  not  in- 
clude a  person  coming  into  a  place  occasion- 
ally, as  the  captain  of  a  ship  in  the  course  of 
trade,  but  it  would  include  a  person  who  has 
a  settled  habitation  in  a  place,  although  he 
leaves  it  on  occasional  business  trips  to  other 
places.  It  would  also  include  one  who  comes 
into  a  place  from  another  place  to  reside, 
and  who  introduces  his  family,  takes  a  house, 
engages  in  trade,  and  contracts  debts,  though 
after  some  time  he  runs  away,  with  the  de- 
sign of  defrauding  his  creditors.  Barneys 
Case  (Pa.)  1  DalL  152,  153,  1  L.  Ed.  77. 

Absence  as  aff ectine* 

In  determining  whether  a  person  is  an 
inhabitant  of  a  place  or  not,  actual  resi- 
dence, with  his  personal  presence  in  such 
place,  is  one  circumstance  in  determining  it, 
but  it  is  far  from  being  conclusive.  A  sea- 
man on  a  long  voyage  and  a  soldier  in  actual 
service  may  be  respectively  Inhabitants  of  a 
place,  though  not  personally  present  there 
for  years.  It  depends^  therefore,  on  many 
other  considerations  besides  actual  presence. 
If  the  departure  from  one's  fixed  and  settled 
abode  is  for  a  purpose  in  its  nature  tem- 
porary, whether  it  be  for  business  or  pleas- 
ure, accompanied  with  an  intent  of  returning 
and  assuming  the  former  place  of  abode  as 
soon  as  such  purpose  is  accomplished,  in 
general  such  a  person  continues  to  be  an  in- 
habitant at  such  place  of  abode  for  all  pur- 
poses of  enjoying  civil  and  political  priv- 
ileges and  of  being  subject  to  civil  duties. 
One  born  and  educated  and  who  has  acquired 
his  property  in  a  town  where  he  has  his 
dwelling  house,  though  absent  in  another 
city  as  a  place  of  temporary  and  not  of  per- 
manent abode — his  dwelling  house  being 
leased  during  his  absence,  together  with  the 
furniture,  for  a  very  short  term,  so  that  his 
family  establishment  could  be  assumed  on 
his  return — he  intending  when  he  left  the 
city  to  return,  is  still  an  inhabitant  of  such 
city,  though  he  take  a  house  for  one  yea^  in 
the  city  to  which  he  went  but  did  not  en- 
gage, nor  was  it  his  intention  to  engage,  in 
any  business  or  occupation  In  such  city. 
Sears  v.  City  of  Boston,  42  Mass.  (1  Mete.) 
250,251. 

Though  a  temporary  absence  from  the 
state  or  county  of  plaintiff  during  the  six 


months  next  preceding  the  filing  of  a  peti- 
tion for  divorce  will  not  affect  his  right  to 
maintain  it  yet  proof  that  he  has  been  ab- 
sent from  the  state  almost  continually  for 
the  preceding  six  years  will  bar  him  from 
bringing  the  action,  though  such  absence  was 
without  Intention  to  permanently  abandon 
his  domicile  within  the  state.  Raymond  ▼. 
Haymond,  74  Tex.  414,  12  S.  W.  90,  92. 

As  body  polltio  or  people. 

It  by  no  means  follows  that  an  inhabit- 
ant is  a  subject  or  citizen.  A  foreigner  per- 
manently resident  is  as  much  an  inhabitant 
as  if  he  were  a  citizen  or  subject  As  used 
in  Act  Ck>ng.  Feb.  20,  1811,  authorizing  in- 
habitants of  the  territory  of  Orleans  to  form 
a  constitution  and  state  government  etc,  the 
term  "inhabitants"  was  used  merely  for  the 
purpose  of  designating  "the  mass  constitut- 
ing the  body  politic,  who  were  authorized  to 
form  a  state  Ck)nstitution  preparatory  to  ad- 
mission into  the  Union."  State  v.  Primrose^ 
3  Ala.  546,  547. 

An  inhabitant  la  one  who  dwells  or  re- 
sides permanently  in  a  place,  or  who  haa  a 
fixed  residence,  as  distinguished  from  an  oc- 
casional lodger  or  visitor,  as  the  Inhabitant 
of  a  houde  or  a  cottage ;  the  inhabitants  of  a 
town,  city,  county,  or  state.  The  word  "in- 
habitant" Imports  citizenship  and  municipal 
obligations.  As  used  in  a  treaty  giving  citi- 
zens of  a  foreign  country  the  same  rights  as 
inhabitants,  it  means  the  body  politic;  the 
collective  political  people  of  the  state,  hav- 
ing a  fixed  domicile  in  the  state.  Succession- 
of  Givanovich,  24  South.  679,  680,  50  La. 
Ann.  623. 

"Inhabitants,"  as  used  in  St  1817,  a 
190,  providing  that  a  probate  court  shall  be 
held  in  the  several  counties  of  the  common- 
wealth for  taking  the  probate  of  wills  and 
granting  administration  on  the  estates  of 
persons  deceased,  being  inhabitants  or  resi- 
dents in  the  same  county  at  the  time  of  their 
decease,  is  not  synonymous  with  "residents," 
and  means  something  more  than  a  person 
having  a  domicile.  It  imports  citizenship 
and  municipal  relations,  whereas  a  man  may 
have  a  domicile  in  a  country  to  which  he  is 
an  alien,  and  where  he  has  no  political  rela- 
tions. An  Inhabitant  is  one  who,  tieing  a 
citizen,  dwells  or  has  his  home  In  some  par- 
ticular town,  where  he  has  municipal  rights 
and  duties  and  is  subject  to  particular  bur- 
dens; and  this  babltancy  may  exist  or  con- 
tinue notwithstanding  an  actual  residence  in 
another  town  or  in  another  county,  providing 
the  absence  Is  not  so  long  or  of  such  a  na- 
ture as  to  interrupt  or  destroy  the  municipal 
relation  previously  formed.  "Habitation" 
means  something  different  from  mere  resi- 
dence. Harvard  College  v.  Gore^  22  Mass,  (fr 
Pick.)  370.  372. 

The  pbrase  "inhabitants  of  sncb  town,** 
as  used  in  Act  March  25, 1869,  providing  that 
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bonds  in  aid  of  a  railroad  company  might  be 
issued  by  a  town  with  the  approval  of  the 
Inhabitants  of  snch  town,  in  popular  signifl- 
cation,  means  the  same  as  ''people  of  a  town," 
as  used  in  bonds  reciting  that  they  were  is- 
sued in  pursuance  of  a  vote  of  the  people  of 
such  town.  Walnut  v.  Wade,  103  U.  8.  683, 
683,  26  L.  Bd.  526. 

As  etttaea. 

The  term  "Inhabitant"  is  not  synony- 
mous with  "citizen."  "Inhabitant"  compre- 
hends a  single  fact— locality  of  existence; 
"citizen,"  a  combination  of  civil  privileges, 
some  of  which  may  be  enjoyed  in  any  state  in 
the  Union.  The  word  "citizen"  may  properly 
be  construed  to  mean  a  member  of  a  politi- 
cal society;  and,  although  he  might  be  ab- 
sent for  years,  and  cease  to  be  an  inhabitant 
of  its  territory,  the  right  of  citizenship  may 
not  thereby  be  forfeited,  but  may  be  re- 
sumed whenever  he  may  choose  to  return. 
In  book  1,  c.  19,  S  213,  Vattel  says:  "Tbe  in- 
habitants, as  distinguished  from  citizens,  are 
strangers  who  are  permitted  to  settle  and 
stay  in  the  country.  Bound  by  their  resi- 
dence to  the  society,  they  are  subject  to  the 
laws  of  the  state  while  they  reside  there,  and 
they  are  bound  to  defend  it  wbile  it  grants 
them  protection,  though  they  do  not  partici- 
pate in  all  the  rights  of  citizens.  The  term 
'inbabitaut'  is  derived  from  abode  and  habi- 
tation, and  not  from  political  privileges." 
Spragins  v.  Houghton,  8  111.  (2  Scam.)  377, 
882. 

''According  to  the  common  understand- 
ing, tbere  is  a  plain  difference  between  the 
meaning  of  the  words  'inhabitant'  and  'citi- 
zen.' The  word  'inhabitant'  means  one  wbo 
dwells  or  resides  permanently  in  a  place,  or 
who  bas  a  fixed  residence,  as  distinguished 
from  an  occasional  lodger  or  visitor.  A  citi- 
zen is  a  native  or  naturalized  person."  The 
word  "inbabitaut,"  as  used  in  Const,  art.  6,  S 
4,  prohibiting  any  one  not  an  Inbabitaut  of  a 
county  from  being  elected  to  a  county  office, 
is  not  synonymous  with  the  word  "citizen," 
but  means  an  inbabitaut.  State  v.  Kilroy,  80 
Ind.  118,  120. 

The  word  "inhabitant,"  as  used  in  a 
statute  enacting  that  a  poll  tax  of  50  cents 
shall  be  assessed  on  every  white  male  inhab- 
itant of  the  state  of  the  age  of  21  years  and 
upward,  "and  in  the  popular  acceptation  of 
the  phrase,  means  something  more  tban  a 
person  having  a  mere  temporary  residence: 
it  imports  citizenship  and  municipal  rela- 
tions; and,  if  the  term  were  less  equivocal 
than  it  is,  it  could  never  be  presumed,  in  the 
absence  of  the  most  explicit  enactment,  that 
the  Legislature  designed  to  impose  a  poll  tax 
on  the  citizens  of  another  state.  Tbe  idea  is 
repngnant  to  every  principle  of  sound  policy, 
of  just  legislation,  and  of  international  com- 
ity. 'In  imposing  a  tax,'  says  Chief  Justice 
Marshall,  'the  Legislature  acts  on  its  con- 
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stituents.'"  Potter  ▼.  Ross,  23  N.  J.  Law 
(3  Zab.)  517,  520. 

The  Constitution  declares  that  every  per- 
son shall  be  considered  an  inhabitant,  for 
the  purpose  of  electing  and  being  elected  into 
any  office,  etc.,  within  the  state,  in  that  town, 
district,  etc.,  where  he  dwelleth  or  hath  his 
home.  Constitutional  amendment  1820  con- 
fers the  right  of  voting  on  the  citizen  who 
has  resided  within  the  town  or  district,  etc. 
Held,  that  the  descriptions,  though  differing 
in  terms,  are  identical  in  meaning,  and  that 
'^inhabitant,"  as  used  in  the  original  Con- 
stitution, is  synonymous  with  "citizen  who 
has  resided,"  as  expressed  in  the  amend- 
ments; both  designating  the  same  person. 
Both  of  these  expressions  are  equivalent  to,, 
and  synonymous  with,  the  term  "domicile"; 
and  therefore  the  right  of  voting  is  confined 
to  the  place  where  one  has  his  domicile — ^his 
home  or  place  of  abode.  Opinion  of  the  Jus- 
tices, 46  Mass.  (5  Mete.)  587.  588. 

"Inhabitant,"  as  used  in  the  Constitu- 
tion, providing  that  the  elector  of  a  senator 
must  be  an  Inhabitant  of  the  district  in 
which  he  votes,  and  that  the  elector  of  a  rep- 
resentative must  have  resided  one  year  in 
the  town  before  he  can  be  a  voter,  etc., 
means  such  inhabitants  and  residents  only 
as  are  citizens.  Opinion  of  the  Justices,  7 
Mass.  523,  525. 

"Inhabitant,"  as  used  in  Const.  Amend, 
art.  21,  requiring  a  representative  to  have 
been  next  preceding  his  election  an  inhab- 
itant of  the  district  for  which  he  is  chosen, 
means  dwelling  or  having  his  home,  and  does 
not  include  citizenship.  Opinion  of  the  Jus- 
tices, 122  Mass.  594,  509. 

The  term  "inhabitant"  does  not  neces- 
sarily imply  citizenship,  and  cannot  be  snb- 

I  stituted  for  it  in  an  allegation,  so  as  to  con- 
fer jurisdiction  on  the  courts  of  the  United 

I  States  by  reason  of  diverse  citizenship.    Al- 

I  len  B.  Wrisley  Co.  v.  George  B.  Rouse  Soap 

I  Co.,  90  Fed.  5,  C,  32  C.  C.  A.  496. 

,         In  Act  Sept.  24,  1789,  c.  20,  S  11,  provid- 

I  ing  that  no  civil  suit  shall  be  brought  against 
an  inhabitant  of  the  United  States  in  any 
other  district  than  that  whereof  he  is  an  in- 
habitant, the  term  "inhabitant"  means  dtl- 

'  zen.     Ex  parte  Shaw,  12  Sup.  Ct  935,  936, 

!  145  U.  S.  444,  36  L.  Ed.  768. 

The  word  "inhabitants,"  as  used  in  a 
I  treaty  between  the  United  States  and  a  for- 
'  eign  monarchical  state,  must  be  construed  in 
'  the  same  sense  as  the  term  "citizens"  or 
I  "subjects,"  when  applied  to  persons  owing 

allegiance  to  the  United  States,  and  extends 
.  to  all  persons  domiciled  in  the  foreign  state. 

The  Pizarro,  15  U.  S.  (2  Wheat)  227,  245,  4 

L.  Ed.  226. 

Under  article  2802,  Rev.  St,  providing 
that  tbe  petitioner  for  a  divorce  must  be  an- 
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"actual,  bona  fide  Inhabitant  of  the  state," 
who  has  resided  in  the  county  where  the  suit 
is  filed  six  months  next  preceding  the  filing 
of  the  suit,  an  allegation  that  one  is  a  bona 
fide  citizen  of  the  county,  and  has  been  so 
for  more  than  six  months  prior  to  the  filing 
of  the  petition,  is  not  sufficient  Raymond 
▼.  Haymond,  12  S.  W.  90,  92,  74  Tex.  414. 

By  the  act  of  1841,  ca.  sa.  is  prohibited 
from  issuing  against  any  citizen  of  the  state 
without  a  previous  aflldavit  of  fraud,  and  by 
the  act  of  1785  ca.  sa.  is  prohibited  from  is- 
suing against  any  Inhabitant  of  the  state. 
It  was  contended  that  the  act  of  1845  was  to 
be  construed  in  connection  with  the  act  of 
1785,  but  that,  taken  together,  the  restric- 
tion intended  by  the  Legislature  to  be  im- 
posed on  issuing  process  to  take  the  body  was 
designed  to  apply  to  resident  citizens  or  in- 
habitants, and  that  the  word  "citizen,"  used 
in  the  act  of  1841,  was  to  be  taken  in  that 
sense.  It  is  true,  these  laws  are  on  the 
same  subject,  but  they  are  distinct  enact- 
ments, applying  in  terms  to  different  persons 
— the  former  to  inhabitants,  and  the  latter 
to  citizens — ^and  there  is  nothing  from  which 
it  can  be  collected  that  the  Legislature  meant 
the  same  thing  by  both.  On  the  contrary,  by 
the  use  of  different  terms  not  having  the 
same  meaning,  we  are  to  suppose  they  mean 
different  things.  A  man  may  be  a  citizen 
without  being  an  inhabitant  of  the  state,  as 
a  man  may  be  an  inhabitant  without  being 
a  citizen.  This  is  not  only  an  obvious  dis- 
tinction, but  one  which  the  Constitution ,  it- 
self makes,  as  in  the  qualification  of  voters 
It  requires  both  citizenship  and  residence. 
Quinby  v.  Duncan  (Del.)  4  Har.  383,  384. 

The  term  "inhabitant"  as  used  in  an  act 
of  Congress  providing  that  no  civil  suit  shall 
be  brought  before  certain  courts  against  an 
Inhabitant  of  the  United  States  by  any  orig- 
inal process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ 
is  a  mere  equivalent  description  of  citizen 
and  alien.  A  person  might  be  an  inhabitant 
without  being  a  citizen,  and  a  citizen  might 
be  an  inhabitant  though  he  retained  his  citi- 
zenship. Alienage  or  citizenship  is  one  thing; 
and  inhabitancy,  by  which  Is  understood  lo- 
cal residence,  animo  manendi,  quite  another. 
Picquet  V.  Swan  (U.  S.)  19  Fed.  Cas.  609,  613. 

In  Spraglns  y.  Houghton,  3  111.  (2  Scam.) 
377,  an  "Inhabitant"  was  defined  to  be  one 
who  resides  in  a  place,  and  has  there  a  fixed 
and  legal  settlement;  and  to  determine 
whether  one  was  an  inhabitant,  within  a  con- 
stitution conferring  elective  franchises  on  all 
white  male  Inhabitants  above  the  age  of  21 
years  who  had  resided  in  the  state  for  6 
months,  it  was  wholly  unnecessary  to  inquire 
whether  he  was  a  citizen  of  the  United 
States,  but  only  necessary  to  know  he  was 
an  inhabitant  of  the  state.    Dorsey  v.  Brig- 


ham,  52  N.  E.  303,  305,  177  IlL  250,  42  L.  R. 
A.  809,  69  Am.  St  Rep.  228. 

The  word  "inhabitant"  in  the  New 
Hampshire  Constitution,  is  construed  not  to 
include  aliens.  Oxr  T.  Qulmby;  54  N.  H.  590, 
620. 

Corporation* 

An  individual  is  almost  universally  held 
to  be  an  inhabitant  of  the  place  in  which  be 
dwells,  and,  though  he  does  business  for  a 
long  time  in  another  place,  be  will  not  be 
regarded  as  changing  his  domicile  so  long  as 
the  animus  revertendl  continues.  In  the 
case  of  a  corporation,  the  question  of  inhab- 
itancy must  be  determined  not  by  the  resi- 
dence of  any  particular  officers,  but  by  tbe 
principal  offices  of  the  corporation,  where  iti 
books  are  kept  and  its  corporate  business  Is 
transacted,  even  though  it  may  transact  its 
most  important  business  in  another  place. 
Thus  a  railway  company  Incorporated  under 
the  laws  of  the  state,  having  its  particular 
office  within  one  district  of  such  state,  is  an 
inhabitant  of  that  district  and  cannot  be 
sued  in  another  district  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Gonzales,  14  Sup.  Ct  401,  404, 
151  U.  S.  496.  38  L.  Ed.  248. 

Th^  word  "inhabitants"  is  one  of  great 
variation  of  meaning.  Primarily  it  refers  to 
one  who  is  an  established  or  permanent  res- 
ident of  a  particular  place.  An  examination 
of  the  authorities  shows,  however,  that  it  is 
frequently  given  a  much  broader  meaning 
than  this.  Thus  in  Tripp  v.  Merchants*  Fire 
Ins.  Co.,  12  R.  I.  435,  a  mutual  insurance 
company  organized  under  the  laws  of  the 
state  of  Rhode  Island  was  considered  an  in- 
habitant of  the  place  where  its  principal  of- 
fice was  situated,  for  the  purposes  of  taxa- 
tion. In  Ontario  Bank  v.  Bunnell  (N.  Y.)  10 
Wend.  186,  an  incorporated  bank  was  held 
to  be  an  Inhabitant  of  the  place  where  it  did 
business.  Other  courts  have  held,  however, 
that  the  word  "inhabitant"  as  used  in  stat- 
utes, cannot  be  made  to  apply  to  incorporat- 
ed companies.  But  as  used  in  Comp.  Laws, 
c.  55,  which  provides  that  all  inhabitants  of 
the  territory  who  own  or  possess  irrigable 
lands  shall  have  a  right  to  construct  ace- 
quias,  and  section  7,  which  provides  that  the 
person  or  persons  so  taking  water  out  of 
such  ditch,  etc.,  the  word  "person"  and  •'per- 
sons" being  often  used  to  include  corpora- 
tions, the  term  "Inhabitants"  will  also  be 
held  to  apply  to  corporations.  Slosser  v.  Salt 
River  Val.  Canal  Co.  (Ariz.)  65  Pac.  332,  335. 

Under  Act  Cong.  March  8,  1887,  c.  373, 
§  1.  24  Stat  552  [U.  S.  Comp.  St  1901,  p.  508], 
providing  that  except  when  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  no  civil 
suit  shall  be  brought  against  any  person  by 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
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amt  a  corporation  is  an  Inhabitant  of  tbe 
pJac«  where  it  has  its  principal  place  of  busi- 
ness»  where  its  corporate  offices  and  records 
are  kept  and  its  corporate  meetings  are  held. 
Gominlley  &  Jeffrey  Mfg.  Oo.  t.  Pope  Mfg. 
Go.  (U.  S.)  84  Fed.  818,  819. 

A  corporation  may  be  an  inhabitant  of 
the  state  or  county  for  pur];)08es  of  taxation. 
Davis  T.  Central  R.  &  Banking  Ck>.,  17  Od. 
328,  829.  See,  also,  Zambrino  t.  Galveston, 
H.  ft  8.  A  R.  Co.  (U.  S.)  38  Fed.  449.  It  does 
not,  however,  include  a  bank,  with  reference 
to  its  capital  stock.  Cherokee  Ins.  ft  Bank- 
ing Co.  V.  Justices  of  Whitfield  Connty,  28 
Ga.  121, 122. 

"Inhabitants,"  as  used  in  Act  April  5, 
1845,  c.  159,  S  2,  providing  that  all  personal 
property  of  the  inhabitants  of  the  state  shall 
be  subject  to  taxation,  includes  bodies  corpo- 
rate as  well  as  natural  persons.  Inhabitants 
of  Baldwin  v.  Trustees  of  Ministerial  Fund, 
37  Me.  369,  872. 

Act  Cong.  Feb.  28,  1839,  S  1,  which  pro- 
vides that  where,  in  any  suit  at  law  or  in 
equity  commenced  in  any  court  by  the  Unit- 
ed States,  there  shall  be  several  defendants, 
any  one  or  more  of  whom  shall  not  be  in- 
habitants of  or  found  within  the  district 
where  the  suit  is  brought,  etc.,  it  shall  be 
lawful  for  the  court  to  entertain  Jurisdiction 
and  proceed  to  the  trial  and  adjudication  of 
such  suit  between  the  parties  that  may  be 
properly  before  it,  etc.,  applies  as  well  to 
corporators  as  to  persons  who  are  not. 
Hence  corporations  would  come  within  the 
meaning  of  the  statute.  Louisville,  C.  ft  G. 
Ry.  Co.  V.  Letson,  43  U.  S.  (2  How.)  497,  567, 
U  L.  Ed.  853. 

The  popular  sense  of  the  word  'Inhabit- 
antf'  is  the  same  as  resident,  or  one  who  lives 
in  a  place.  An  inhabitant  necessarily  im- 
plies a  habitation;  an  abode:  a  place  of 
dwelling.  As  used  in  a  statute  authorizing 
the  taxation  of  the  stock  of  any  person  or 
persons  who  are  inhabitants  of  the  state,  it 
does  not  include  a  corporation,  since  a  cor- 
poration has  no  residence.  Hartford  Fire 
Ins.  Co.  V.  Hartford,  3  Conn.  15,  24. 

Same— Foreign  oorporation. 

The  term  "inhabitant,"  as  used  in  Act 
Cong.  March  3,  1887,  c.  373,  24  Stat.  552,  and 
Act  Aug.  13,  1888,  c.  86G,  25  Stat  433,  434  [U. 
S.  Comp.  St.  1901,  p.  507],  which  provides 
that  no  civil  suit  shall  be  brought  before  ei- 
ther the  district  or  circuit  courts  against  any 
person  by  any  original  process  or  proceeding 
in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  etc.,  would  include  a  corpora- 
tion, where  it  had  gone  into  a  state  other 
than  that  under  whose  laws  It  had  been  or- 
ganized for  the  purpose  of  carrying  on  its 
business;  that  is.  it  would  be  an  inhabitant 
of  the  latter  state,  within  the  meaning  of 
the   section   above   referred   to.    Riddle   v. 


New  York,  L.  B.  ft  W.  R.  Co.  (U.  S.)  39  Fed. 
290,  291;  Gilbert  v.  New  Zealand  Ins.  Co. 
(U.  S.)  49  Fed.  884,  885,  15  L.  R.  A.  125;  MU- 
ler  V.  Eastern  Oregon  Gold  Min.  Co.  (U.  S.) 
45  Fed.  345,  348.  It  would  Include  a  corpo> 
ration  organized  in  England  for  the  purpose 
of  working  a  mine  in  the  state  of  Oregon; 
that  is,  the  corporation  would  be  an  inhab- 
itant of  Oregon.  Miller  t.  Eastern  Oregon 
Min.  Co.  (U.  8.)  45  Fed.  845,  848. 

A  foreign  insurance  company,  which,  in 
compliance  with  the  laws  of  the  state,  has 
appointed  an  agent  therein,  upon  whom  serv- 
ice may  be  made,  is  to  be  considered  an  in- 
habitant of  the  state,  within  the  meaning  of 
the  judiciary  act,  and  may  be  sued  therein 
in* the  federal  court  Shalnwald  v.  Davids 
(U.  S.)  69  Fed.  704,  706. 

"Inhabitant"  does  not  include  a  corpora- 
tion created  by  the  laws  of  a  state  other  than 
that  in  which  the  suit  is  commenced,  and 
maintaining  its  principal  office  in  the  state  of 
its  creation.  "If  an  artificial  person  like  a 
corporation  may  be  an  inhabitant  of  a  city 
or  district,  it  can  with  most  propriety  be  said 
to  be  an  inhabitant  of  the  state  that  created 
it  or  of  the  state  where  it  keeps  Its  records 
and  principal  office,  and  where  its  chief  offi- 
cers reside  or  may  most  usually  be  found 
These  are  the  tests  which  should  determine 
the  domicile  of  the  corporation.  In  the  case 
of  Louisville,  C.  ft  C.  Ry.  Co.  v.  Letson,  48 
U.  S.  (2  How.)  497,  556,  11  L.  Ed.  353,  the 
court  said  a  corporation  created  by  a  state 
seems  to  us  to  be  a  person,  though  an  artifi- 
cial one,  belonging  to  that  state,  and  there- 
fore entitled,  for  the  purpose  of  suing  and 
being  sued,  to  be  deemed  a  citizen  of  that 
state.**  Connor  v.  Vicksburg  ft  M.  R.  Co.  (TJ. 
S.)  86  Fed.  273,  1  L.  R.  A.  331;  Weller  v. 
Pennsylvania  R.  Co.  (U.  S.)  113  Fed.  502. 

In  Pub.  St  c.  11.  S  20,  providing  that  all 
personal  estate  within  or  without  the  com- 
monwealth should  be  assessed  to  the  owner 
in  the  city  or  town  where  he  is  an  inhabitant 
on  the  1st  day  of  May,  the  word  "inhabitant" 
means  one  whose  domicile  is  in  the  place  re- 
ferred to,  and  cannot  be  construed  to  in- 
clude a  foreign  corporation,  where  it  has  its 
principal  place  of  business.  Boston  Invest- 
ment Co.  V.  City  of  Boston,  33  N.  B.  580,  158 
Mass.  461. 

Domioile. 

"An  inhabitant  is  one  who  has  his  domi- 
cile in  a  place."  Briscoe  v.  Southern  Kan- 
sas Ry.  Co.  (U.  S.)  40  Fed.  273,  277  (quoting 
1  Bouv.  Law  Diet  709). 

The  word  "inhabitancy"  does  not  mean 
the  same  thing  as  "domicile,"  when  the  lat- 
ter term  is  applied  to  successions  to  p'^rson- 
al  estate,  but  it  means  a  fixed  and  permanent 
abode  or  dwelling  place  for  the  time  being, 
as  contra dlstin^ished  from  a  mere  tempo- 
rary locality  of  existence.    Way  v.  Way,  64 
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lU.  406,  413;  Drew  y.  Drew,  37  Me.  3d8,  391 
(dtlng  In  re  Wrigley  [N.  Y.]  8  WendL  134). 

The  words  '^habitant  and  resident"  in 
a  divorce  statnte  relative  to  the  residency 
and  inhabitancy  of  the  plaintiff,  do  not  nat- 
urally or  necessarily  imply  that  the  party,  in 
order  to  be  a  resident  or  inhabitant,  must 
have  any  established  domicile  In  the  state. 
A  person  may  reside  in  and  be  a  resident  of 
a  place  or  state  for  years  without  acquiring 
a  domicile.  Wallace  v.  Wallace,  60  Atl.  788, 
792,  62  N.  J.  Eq.  609. 

''Inhabitants,"  as  used  in  Gen.  St  c.  11, 
S§  6,  12,  providing  that,  to  render  persons 
liable  to  taxation  in  tHe  particular  munici- 
pality, they  shall  be  inhabitants  of  that  mu- 
nicipality on  the  Ist  day  of  May  of  that 
year,  means  those  domiciled  in  such  munici- 
pality. Borland  v.  City  of  Boston,  132  Mass. 
89»  98,  42  Am.  Rep.  424. 

"Inhabitant,"  as  used  in  Civ.  Code  Or.  S 
869,  giving  to  the  county  courts  exclusive 
power  to  grant  letters  of  administration  on 
the  estate  of  a  person  who  at  or  immediately 
before  his  death  was  an  inhabitant  of  the 
county,  has  a  narrow  and  more  limited  sig- 
nification than  "domicile,"  and  implies  a  per- 
sonal presence  in  the  county  as  a  dweller 
therein.  Holmes  v.  Oregon  &  C.  Ry.  Co.  (U. 
S.)  5  Fed.  623,  627. 

"Inhabitant,"  as  used  in  Civ.  Code  Or. 
§S  1051,  1053,  which  declares  that  the  juris- 
diction to  grant  letters  of  administration  on 
the  estate  of  a  deceased  person  is  vested  in 
the  county  courts  of  the  county  of  which  the 
deceased  was  at  or  Immediately  before  his 
death  an  inhabitant,  means  one  who  has 
an  actual  residence  in  the  county,  or  who  is 
ordinarily  personally  present  there,  not  mere- 
ly in  Itlnere,  but  as  a  resident  and  dweller 
therein.  It  is  not  the  equivalent  of  the  tech- 
nical term  "domicile."  Holmes  ▼.  Oregon  & 
C.  R.  Co.  (U.  S.)  5  Fed.  523,  527. 

Am  elector  or  voter. 

In  a  statute  providing  that  a  majority  of 
the  inhabitants  of  the  town,  to  be  ascertain- 
ed by  an  election,  might  authorize  the  issue 
of  bonds,  the  word  "inhabitant"  means  legal 
voter.  Walnut  v.  Wade,  103  U.  S.  683,  693, 
26  L.  Ed.  526. 

In  a  notice  of  a  town  meeting,  directed 
to  the  inhabitants  of  the  town,  "in  common 
parlance  and  in  the  forms  of  notice  immemo- 
rially  used,  the  word  'inhabitants'  imports 
those  who  are  qualified  to  act  in  town  meet- 
ings." Baldwin  v.  Town  of  North  Branford, 
32  Conn.  47,  53. 

"Inhabitant,"  as  used  In  Act  Feb.  16, 
1869,  S  23  (Gen.  St.  964),  which  ^Jrovides  that 
every  inhabitant  of  the  age  of  21  years  resid- 
ing in  the  district  (meaning  school  dis- 
trict), and  liable  to  pay  school  tax  therein. 


shall  be  entitled  t»  vote  at  any  district  meet- 
ing, is  used  in  the  same  sense  as  the  word 
"resident"  in  the  act  to  provide  a  general 
election  law,  and  means  a  person  21  years  of 
age,  who  has  resided  in  the  state  at  least  6 
months,  in  the  county  not  less  than  40  days, 
and  the  school  district  at  least  10  daya. 
State  V.  School  DUt  No.  9,  7  N.  W.  315,  316^ 
10  Neb.  544. 

Act  Cong.  May  80,  1850,  authorizing  the 
inhabitants  of  the  territory  of  Nebraska,  etc., 
to  form  for  themselves  the  constitution  and 
state  government,  etc.,  means  the  free  white 
male  inhabitants  above  the  age  of  21  years, 
actual  residents  of  the  territory,  citizens  of 
the  United  States,  and  those  who  have  de- 
clared on  oath  their  Intention  to  become  such, 
and  shall  have  taken  an  oath  to  support  the 
Constitution  of  the  United  States.  State  v. 
Boyd,  48  N.  W.  739,  750,  31  Neb.  682. 

Act  March  14,  1851  (P.  L.  p.  270)  S  10, 
providing  that  an  incorporated  school  dis- 
trict shall  not  be  abolished  or  altered  with- 
out a  consent  of  a  majority  of  the  taxable  in- 
habitants of  the  district,  means  legal  voters 
who  are  taxable  and  live  within  the  district, 
though  the  word  "Inhabitanto"  is  sometimes 
used  to  signify  not  the  citizens  of  a  state,  but 
those  who  merely  dwell  in  it.  State  v,  Desh- 
ler,  25  N.  J.  Law  (1  Dutch.)  177,  179. 

In  sraat* 

A  grant  of  land  for  cemetery  purposes  to 
the  inhabitants  of  a  certain  school  district 
in  a  certain  town — ^the  district,  as  such,  be- 
ing incapable  of  receiving  the  land  for  such 
purposes — ^!s  too  indefinite  to  confer  any  title 
upon  the  inhabitants  of  such  district  as  indi- 
viduals; the  ascertainment  of  such  Individ- 
uals not  being  within  the  reach  of  reasonable 
effort  or  expenditure.  Hunt  v.  Tolles,  62 
Ati.  1042,  1043,  75  Vt  48. 

The  inhabitants  of  a  town,  not  being  in- 
corporated, are  Incapable,  in  law,  to  take 
any  estate  in  fee;  and  the  proviso  in  a 
deed  reserving  to  the  inhabitants  of  the  town 
of  Rochester,  which  was  not  incorporated, 
the  right  to  cut  wood  on  the  lands  conveyed, 
when  not  in  fence,  was  void.  And  If  not,  it 
would  only  give  the  right  to  the  inhabitants 
of  a  town  living  at  the  time  of  the  grant,  as 
the  proviso  contained  no  words  of  perpetuity. 
Hombeck  v.  Westbrook  (N.  Y.)  9  Johns.  73, 
75. 

A  deed  conveying  land  to  the  inhabit- 
ants of  New  Market,  as  a  body  politic  and 
corporate,  is  a  conveyance  to  the  town  of 
New  Market,  as  a  corporation.  The  grant  is 
to  the  inhabitants  In  their  collective  capac- 
ity, as  a  permanent  body,  and  having  suc- 
cessors, and  with  the  power  to  hold  the  land 
forever,  which  is  not  an  unusual  mode  of  de- 
scribing a  municipal  corporation.  Town  of 
New  Market  v.  Smart,  46  N.  H.  87,  86. 
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Of  ]iom0«. 

"Inhabitant,"  as  used  In  a  afeatnta  which 
makes  the  act  of  taking  property  from  a 
house  a  less  offense,  when  performed  by  an 
Inhabitant  thereof,  than  it  would  be  if  per- 
formed by  another  person,  means  one  who 
lodges  or  boards  in  the  house.  Richardson  v. 
State,  48  Tex.  456,  457. 

Intention  as  affeetine. 

The  term  **inhabitant,"  within  the  mean- 
ing of  the  attachment  laws,  includes  a  person 
who  remains  in  a  state,  though  he  avows  an 
Intention  to  withdraw  from  it  In  re  Casey 
(Fa.)  1  AshnL  126,  127;  Lyle  ▼.  Foreman  (Pa.) 
1  Dall.  480,  1  li.  Ed.  232.  But  the  term  as 
thus  used  does  not  mean  such  an  inhabitant 
as  would  be  an  object  of  domestic  attachment 
Bainbridge  y.  Alderson  (Pa.)  2  Browne,  51» 
55. 

The  word  "inhabitant,**  as  used  in  a 
statute  providing  that,  when  any  inhabitant 
of  the  state  shall  remove  out  of  the  state 
and  shall  leave  any  moneys  belonging  to 
him  with  any  inhabitant  of  the  state,  such 
person  is  declared  to  be  an  absconding  debt- 
or, does  not  mean  that  the  person  should 
have  become  legally  settled  in  the  state  by 
his  residence;  nor  can  a  man  who  merely 
passes  through  the  state  be  called  an  "inhab- 
itant." A  man  may  come  into  the  state  to  ac- 
complish some  special  object,  leaving  bis  fam- 
ily and  concerns  behind,  and  return  to  them 
as  soon  as  the  object  of  his  coming  is  com- 
plete, and  his  stay  in  the  state  be  so  short  that 
it  would  be  absurd  to  treat  him  as  an  inhab- 
itant Again,  a  man  may  come  for  a  tempora- 
ry purpose  and  without  his  family,  and  yet  tar- 
ry so  long  and  do  so  great  a  business  and 
contract  so  many  debts  that,  should  he  go  back 
to  his  family  and  leave  those  affairs  unsettled, 
Justice  would  not  be  done  without  treating 
him  as  an  inhabitant  If  a  man  moves  into 
the  state  and  takes  up  his  residence  with  no 
design  of  returning,  but  should  in  fact  move 
out  after  a  very  short  residence,  there  would 
be  no  difficulty  in  deciding  him  to  be  an 
Inhabitant  while  in  the  state.  If  he  comes  for 
a  temporary  object  with  an  intention  to 
return,  a  much  longer  residence  must  be  re- 
quired before  there  could  be  a  pretense  of  his 
being  an  inhabitant  The  going  to  teach  a 
school  for  three  months  with  an  intention  of 
returning,  and  returning  once  or  twice  during 
such  three  months,  does  not  make  such  per- 
son an  Inhabitant  of  the  state.  Boardman 
y.  Bickford  (Vt)  2  Aikens,  345,  848. 

The  term  "inhabitant"  as  used  in  a  stat- 
ute (Nix.  Dig.  223,  §  1)  requiring  that  a  person 
be  an  inhabitant  of  the  state  in  order  to 
bring  a  suit  for  divorce  therein,  would  not  in- 
clude a  citizen  of  another  state  who  brought 
his  effects  into  the  state  for  the  purpose  of 
establishing  a  residence  there  with  a  man- 
ifest intent  of  procuring  a  divorce,  and  who 


immediately  commenced  a  suit  for  that  pur* 
pose.  Winship  y.  Winship,  16  N.  J.  Eq.  (1  0, 
E.  Qreen)  107,  109. 

A  person  is  not  an  inhabitant  of  a  dty, 
who,  after  living  and  trading  there  for  some 
years,  sails  as  a  supercargo  to  a  foreign  coun- 
try, carrying  with  him  four-flfths  of  his  prop- 
erty, having  made  a  partial  assignment  of 
one-flfth  for  the  benefit  of  his  creditors  in 
such  city,  and  engages  in  new  business  in  the 
foreign  country,  and  is  wholly  silent  about 
his  return  for  nine  months,  though  he  ex- 
pressed an  intention,  when  he  sailed,  of  re- 
turning in  twelve  or  eighteen  months  at  fur- 
thest Nailor  y.  French  (Pa.)  4  Yeates,  241, 
242. 

A  person  is  no  longer  an  inhabitant  of  a 
city  who  has  left  it  and  actually  taken  up  a 
residence  with  his  family  in  another  country, 
without  any  intention  of  returning,  for  he 
assumed  that  country  as  his  definite  abode 
and  place  of  residence  until  some  new  in- 
tention had  been  formed  or  resolution  taken. 
Thomdike  v.  City  of  Boston,  42  Mass.  (1 
Mete.)  242,  247. 

As  landliolder. 

"Inhabitant"  as  used  in  the  statute  of 
Henry  the  Eighth  concerning  bridges  and 
highways,  and  providing  that  bridges  and 
highways  shall  be  made  and  repaired  by  the 
inhabitants  of  the  city,  shire,  or  riding,  etc., 
has  been  construed  to  include  those  who  hold 
lands  within  the  dty  where  the  bridge  to  be 
repaired  lies,  though  they  reside  elsewhere. 
Bank  of  United  States  v.  Deveaux,  9  U.  8.  (5 
Crauch)  61,  88,  3  L.  Ed.  88. 

Minor. 

The  word  "inhabitant"  has  many  mean- 
ings. It  has  been  construed  to  mean  an  oc- 
cupant of  lands,  a  resident  a  permanent  res- 
ident one  having  a  domicile,  a  citizen,  a 
qualified  voter.  Its  construction  has  gener- 
ally been  governed  by  the  connection  in 
which  it  is  used.  It  was  held  that  Act 
March  22,  1881.  requiring  the  collector  of 
taxes  to  sell  a  portion  of  the  school  lands  lo- 
cated in  a  township,  on  the  petition  of  the 
majority  of  the  male  inhabitants  of  the  town- 
ship, did  not  include  infants  under  the  term 
"inhabitants."  Brown  v.  Rushing,  66  S.  W. 
442,  446,  70  Ark.  111. 

"Inhabitant,"  as  used  in  laws  relating 
to  paupers,  would  include  a  minor.  Town  of 
Canton  v.  Town  of  Simsbury,  6  Atl.  183,  184. 
54  Conn.  86;  Town  of  New  Hartford  v. 
Town  of  Canaan,  5  Atl.  360.  361.  54  Conn.  39; 
Town  of  New  Haven  v.  City  of  Bridgeport 
37  Atl.  397,  68  Conn.  588. 

Pauper  on  poor  farm. 

As  used  in  Gen.  St  c.  83,  S  1,  providing 
that  no  person  shall  have  a  right  to  attend 
school  or  to  send  any  scholar  to  the  school  in 
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any  district  In  which  he  is  not  an  Inhabit- 
ant, without  the  consent  of  the  district,  etc^ 
"inhabitanf  includes  paupers  supported  at 
the  oountj  poor  farm,  and  hence  their  minor 
children  have  the  right  to  attend  the  public 
school  In  the  district  in  which  such  poor  farm 
Is  located.  School  Dlst  Na  2  ▼.  Pollard,  55 
N.  H.503,605. 

Permaweiicj'  Implied. 

The  term  ''resident  and  Inhabitant,**  in 
Poor  Laws  1896,  S  40,  providing  that  every 
person  of  full  age  who  shall  be  a  resident 
and  inhabitant  of  any  city  for  one  year,  and 
the  members  of  his  family  who  have  not 
gained  a  separate  settlement,  shall  be  deemed 
settled  in  such  city,  means  the  locality  as 
permanent  and  permanently  fixed  as  is  legally 
conveyed  by  the  word  "domicile."  City  of 
Syracuse  v.  Onondaga  County,  55  N.  Y.  Supp. 
684,  636.  25  Misc.  Rep.  371. 

"In  law  the  term  Inhabitant*  is  used 
technically  with  varying  meaning  in  respect 
of  permanency  of  abode.  Cent  Diet  To  be 
an  Inhabitant  does  not  imply  the  relation  of 
the  inhabitant  to  the  commonwealth.  It  re- 
fers primarily  to  one's  abode  or  residence 
for  the  time  being.  If  one  Is  not  an  Inhab- 
itant it  is  understood  that  he  has  no  abode 
in  the  place  spoken  of."  Thus  a  showing  that 
defendant  is  not  an  inhabitant  of  the  state  is 
a  sufficient  compliance  with  Act  Ky.  Dec. 
19,  1796,  authorizing  service  by  publication 
in  certain  cases  on  proof  that  defendant  is 
out  of  the  commonwealth,  as  the  latter  term 
Implies  one  permanently  out  as  a  nonresi- 
dent or  noninhabltant  Foster  v.  Glvens  (U. 
8.)  67  Fed.  684,  693,  14  C.  C.  A.  625. 

"Inhabitant"  as  used  In  3  Rev.  St 
(Banks'  8th  Ed.)  p.  2111,  {29,  providing 
that  every  person  of  full  age  who  shall  be  a 
resident  and  inhabitant  of  any  town  for  one 
year  shall  be  deemed  settled  in  such  town, 
means  one  possessing  a  locality  of  existence 
as  permanent  and  firmly  fixed  as  is  legally 
conveyed  by  the  word  "domicile.**  Webster 
defines  an  "Inhabitant"  as  "a  settler;  one 
who  dwells  or  resides  permanently  in  a  place, 
or  who  has  a  fixed  residence,  as  distinguished 
from  an  occasional  lodger  or  visitor,  as  an  in- 
habitant of  a  house  or  cottage;  the  Inhabit- 
ants of  a  town,  county,  city,  or  state,  etc.'* 
Italian  laborers  who  come  to  the  United 
States  in  search  of  work,  leaving  their  fami- 
lies in  Italy,  and  are  employed  in  construct- 
ing railroads,  liable  to  be  discharged  at  any 
time,  and  free  to  leave  their  employment 
when  they  see  fit  and  living  in  rough  shan- 
ties built  by  the  railroad  contractors,  are  not 
Inhabitants  of  the  town  in  which  they  work 
for  a  year.  In  re  Town  of  Hector,  24  N.  Y. 
Supp.  475,  476. 

As  used  in  Rev.  St.  tit  1,  c.  21,  provid- 
ing that  in  actions  on  joint  contracts,  if  all 
the  defendants  are  not  inhabitants  of  this 


state,  the  service  of  a  process  on  such  as  are 
Inhabitants  shall  be  sufficient  notice  to  main- 
tain a  suit  against  all«  "should  be  held  to 
Include,  by  a  fair  and  liberal  construction, 
every  person  who  is  In  the  state,  whether 
here  for  a  longer  or  shorter  period."  It  does 
not  require  a  permanent  residence  or  domicile 
In  the  state.    Bishop  t.  Vose,  27  Conn.  1,  9. 

"Inhabitant"  as  used  in  Code,  S  2304, 
providing  that  letters  of  administration  shall 
be  granted  in  the  county  In  which  the  deceas- 
ed was  an  inhabitant  at  the  time  of  bis  death, 
is  a  synonym  for  "domiciliary  resident"  or 
one  who  has  his  domicile  in  a  given  place 
in  the  county;  and  the  word  **domiclle"  may 
be  defined  to  be  a  residence  at  a  particular 
place,  accompanied  by  an  intention,  either 
positive  or  presumptive,  to  remain  there  per- 
manently or  for  an  indefinite  length  of  time. 
The  word  'inhabitant"  has  been  defined  by 
Bouvier  to  be  "one  who  has  his  domicile  in 
a  place;  one  who  has  an  actual  fixed  resi- 
dence in  a  place";  and  in  Long  v.  Brown,  4 
Ala.  622,  630,  It  was  defined  as  a  "resident 
or  dweller  in  a  place,  in  opposition  to  a  mere 
sojourner  or  transient  person."  Merriirs 
Heirs  V.  Morrissett  76  Ala.  433,  437. 

As  where  one  sleeps. 

In  a  case  Involving  the  settlement  of  a 
man,  it  was  said  that  "a  man  properly  in- 
habits where  he  lies;  as  in  the  case  where 
the  house  is  in  two  leets,  he  is  to  be  sum- 
moned to  that  in  which  his  bed  is."  Parish 
of  St  Mary  Colechurch  and  Badcllfle,  1 
Strange,  60. 

As  resident* 

The  word  ''inhabitant^  Is  synonymona 
with  the  word  **resldent"  Bell  v.  Pierce  (N. 
Y.)  48  Barb.  51,  53;  United  States  v.  Penel- 
ope (U.  S.)  27  Fed.  Cas.  486,  487;  Helle  v. 
Durfleld  Tp.,  96  IlL  App.  642,  643. 

The  word  "Inhabitant"  Implies  a  more 
fixed  and  permanent  abode  than  "resident** 
Howard  v.  Citizens'  Bank  &  Trust  Co.  (U.  S.) 
12  App.  Cas.  222,  235  (citing  Frost  v.  Bris- 
bin  [N.  T.]  19  Wend.  11,  32  Am.  Dec  423); 
McFarlane  v.  Cornelius,  73  Pac.  325,  329,  43 
Or.  513;  In  re  Hughes  (N.  Y.)  1  Tuck.  38. 

In  a  statute  which  mentions  "Inhabitants 
as  well  as  "occupier,*^  "inhabitant"  must 
mean  **resident"  otherwise  it  would  for  this 
purpose  mean  the  same  as  "occupier.**  Rex 
V.  Nicholson,  12  East  330,  345. 

The  words  "inhabitant"  and  "resident," 
ns  used  in  Gen.  St.  1901,  S  2806,  providing 
that  upou  the  decease  of  any  inhabitant  of 
the  state  letters  testamentary  or  letters  of 
administration  upon  his  estate  shall  be  grant- 
ed by  the  probate  court  of  the  county  In 
which  the  deceased  was  an  inhabitant  or 
resident  at  the  time  of  his  death,  are  synon- 
ymous, and  therefore  but  one  court  Is  pos- 
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sessed  of  jiirisdictlon  to  administer  the  es- 
tate of  a  deceased — ^the  probate  court  of  the 
conntj  of  his  residence  at  the  time  of  his 
death.  Ewlng  t.  MalUson,  70  Pac  809»  871, 
05  Kan.  4M,  dS  Am.  St.  Rep.  299. 

The  word  'inhabitant,"  as  used  in  Act 
Cong.  March  8,  1887,  c.  873,  S  1,  24  Stat 
552,  as  corrected  by  Act  Aug.  13,  1888,  c 
866,  25  Stat  433,  434  [U.  S.  Comp.  St  1901« 
p.  507],  providing  that  no  civil  suit  shall  be 
brought  against  any  person  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant, means  in  the  sense  of  a  "resident"  It 
comprehends  locality  of  existence,  the  dwell- 
ing place  where  one  maintains  his  fixed  and 
legal  settlement,  not  the  casual  and  tempora- 
ry abiding  place  required  by  the  necessities 
of  present  surrounding  circumstances.  A 
mere  sojourner  is  not  an  "inhabitant"  in  the 
sense  of  the  act  Bicycle  Stepladder  Co.  v. 
Gordon  (U.  S.)  57  Fed.  529,  531. 

In  the  several  provincial  statutes  of  1692, 
1701,  and  1767,  in  reference  to  settlements 
for  the  purpose  of  the  poor  laws,  the  terms 
"coming  to  sojourn  or  dwell,"  "being  an  in- 
habitant," "residing,  and  contiDUing  one's 
residence,"  and  "coming  to  reside  and  dwell," 
are  frequently  and  variously  used,  and  we 
think  they  are  used  indiscriminately  as  to 
mean  the  same  thing,  namely,  to  designate 
the  place  of  a  person's  domicile.  This  is  de- 
fined in  Const  c  1,  S  1,  for  another  purpose, 
to  be  the  place  where  one  dwelleth  or  bath 
his  home.  Inhabitants  of  Abington  y.  In- 
habitants of  North  Brldgewater,  39  Mass.  (23 
Pick.)  170,  176. 

The  term  "inhabitant,"  as  used  in  1  Rev. 
St  p.  122,  S  34,  providing  that  every  office 
shall  become  vacant  on  the  incumbent  ceas- 
ing to  be  an  inhabitant  of  the  state,  or,  if 
the  office  be  local,  for  the  district  county, 
town,  or  city  for  which  he  shall  have  been 
chosen  or  appointed,  is  synonymous  with 
"resident"  and  means  being  domiciled  in  or 
having  his  home  in  the  place  mentioned. 
People  V.  PhLtt  8  N.  Y.  Supp.  867,  369,  50 
Hun,  454. 

A  statute  provided  that  whenever  a  ma- 
jority of  the  taxable  "inhabitants"  of  any  un- 
incorporated town  or  village  should  petition 
the  county  board  that  they  be  incorporated  as 
a  village,  and,  if  such  county  board  should 
be  satisfied  that  a  majority  of  the  taxable  in- 
habitants of  the  proposed  town  have  signed 
such  a  petition,  and  that  the  prayer  of  the 
petitioners  is  reasonable,  and  that  the  resi- 
dents number  200  or  more,  the  board  of  com- 
missioners may  declare  such  village  incoiv 
porated.  The  order  of  incorporation  recited 
that  the  petition  for  incorporation  was  signed 
by  428  taxable  male  residents,  and  the  order 
recited  that  the  petition  was  signed  by  a  ma- 
jority of  all  taxable  inhabitants  of  said  pro- 
posed city.  It  was  contended  that,  as  the 
words  "actual  residents"  did  not  appear  in 


the  order,  it  was  not  sufficient  But  it  was 
held  that  as  it  was  shown  that  428  taxable 
inhabitants  signed  the  petition,  and  the  word 
"inhabitant"  is  defined  to  mean  a  resident 
such  fact  was  a  sufficient  finding  that  such 
petitioners  were  actual  residents.  City  of 
Wardner  v.  Pelkes  (Idaho)  69  Pac  64,  67. 

"Inhabitant"  is  not  synonymous  with 
"resident"  for  it  implies  a  more  fixed  and 
permanent  abode  than  the  term  "resident" 
and  frequently  imports  many  privileges  and 
duties  which  a  mere  resident  could  not  claim 
or  be  subject  to.  Approved  lexicographers 
give  a  more  fixed  and  definite  character  to 
the  place  of  abode  of  an  inhabitant  than  to  a 
resident  Frost  v.  Brisbin  (N.  Y.)  19  Wend. 
11,  12,  32  Am.  Dec.  423;  Tazewell  Oounty 
Sup'rs  V.  Davenport  40  111.  197,  204.  There 
is  a  marked  difference  in  the  meaning  of  the 
terms  "resident"  and  ^Inhabitant"  growing 
out  of  their  respective  rights  and  duties. 
Tazewell  County  Supers  v.  Davenport,  40  111. 
197,  204. 

The  word  "inhabitant"  in  statutes,  may 
be  construed  to  mean  a  resident  in  any  place. 
Homer's  Rev.  St  Ind.  1901,  S  240,  subd.  4. 

The  word  "inhabitant"  may  mean  a  resi- 
dent In  any  city  or  town.  Rev.  Laws  Mass. 
1902,  p.  88,  c.  8,  I  5,  subd.  5. 

The  word  "inhabitants,"  when  used  in 
a  statute,  may  be  construed  to  mean  a  resi- 
dent of  a  city,  township,  village,  district  or 
county.  Comp.  Laws  Mich.  1897,  S  50 
subd.  6. 

The  word  'Inhabitant"  when  used  in 
statutes,  may  mean  a  resident  or  person 
dwelling  and  having  his  home  in  any  city, 
town,  or  place.  Pub.  St  N.  EL  1901,  p.  63. 
c,  2,  S  6. 

The  word  "inhabitant"  shall  be  constru- 
ed to  mean  a  resident  in  the  particular  local- 
ity in  reference  to  which  that  word  is  used. 
Rev.  St  Wis.  1898,  §  4971. 

The  word  "Inhabitant"  in  statutes,  may 
be  construed  to  mean  a  resident  in  another 
place.  Rev.  Code  Del.  1893,  p.  43,  c  5,  S  1, 
subd.  4. 

Resident  trustees. 

The  term  "inhabitants,"  in  Pub.  Acts 
1893,  No.  206,  ft  8,  subd.  6,  declaring  that  for 
the  purposes  of  taxation,  personal  property 
"shall  Include  all  credits  of  every  kind  be- 
longing to  the  Inhabitants  of  this  state/'  in- 
cludes resident  trustees  In  whom  is  vested 
the  absolute  legal  title  to  choses  in  action. 
City  of  Detroit  v.  Lewis,  66  N.  W.  958,  960, 
109  Mich.  155,  163,  82  L.  B.  A.  439. 

As  taxpayer. 

An  allegation  that  a  justice  of  the  peace 
is  a  "lawful  inhabitant  and  citizen"  of  a  town 
does  not  import  that  he  was  liable  to  pay 
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taxes,  and  therefore  interested  in  a  cause  or 
matter  before  him  in  which  the  town  was  in- 
terested.   Pierce  t.  Butler,  16  Yt  101,  105. 

'inhabitants/'  as  used  in  a  charter  of  6 
Edw.  VI,  granting  that  the  inhabitants  of  the 
▼illage  of  S.,  within  the  parish  of  C,  should 
hare  a  chapel  for  all  the  said  inhabitants, 
with  a  chaplain  to  be  paid  out  of  the  profits 
of  the  vicarage  of  C,  and  that  the  inhabitants 
of  S.  should  not  be  charged  toward  the  sup- 
port of  the  church  at  C.  otherwise  than  the 
other  inhabitants  of  C,  meant  inhabitants 
paying  church  and  poor  rates.  Rex  y.  Davie, 
6  Adol.  &  E.  374. 

Temporary  presence  or  residence* 

A  person  is  said  to  be  an  "inhabitant"  of 
a  place  when  he  is  ordinarily  personally  pres- 
ent there,  not  merely  in  itinere,  but  as  a 
resident  and  dweller  therein.  A  person  may 
be  an  Inhabitant  of  one  country  and  a  citi- 
zen or  subject  of  another.  Miller  v.  Eastern 
Oregon  Gold  Min.  Co.  (U.  S.)  45  Fed.  845,  S48. 

"Inhabitant'*  is  derived  from  the  Latin 
"habito,"  and  signifies  to  live  in,  to  dwell  in; 
and  is  applied  exclusively  to  one  who  lives 
in  a  place,  and  has  there  a  fixed  and  legal 
settlement.  It  embraces  locality  of  exist- 
ence. It  refers  to  the  place  of  a  person*s  ac- 
tual residence,  and  excludes  the  idea  of  an 
occasional  or  temporary  residence.  Spra- 
ghis  T.  Houghton,  8  111.  (2  Scam.)  377,  383. 

As  used  in  Gen.  St  c.  11,  S  12,  providing 
that  all  personal  estate  within  or  without  the 
state  shall  be  assessed  to  the  owner  in  the 
city  or  town  where  he  is  an  inhabitant  on  the 
1st  day  of  May,  "inhabitant"  does  not  mean 
any  man  who  may  happen  to  be  personally  in 
the  town  on  such  date,  but  meaus  a  man  who 
has  a  home  in  a  place;  any  man  who  has 
there  established  a  permanent  home  for  him- 
self and  family,  if  he  has  one;  who  there  per- 
forms his  municipal  duties  and  exercises  his 
municipal  rights,  and  thus,  as  well  as  in  oth- 
er matters,  identifies  himself  with  the  town 
as  his  home.  Thayer  v.  City  of  Boston,  124 
Mass.  132,  136,  26  Am.  Bep.  650. 

As  used  in  Act  April  11,  1866,  S  6,  which 
provides  that  the  tax  on  personal  property 
shall  be  assessed  upon  each  inhabitant  liable 
to  a  tax  in  the  township  or  ward  where  he 
resides,  etc.,  "inhabitant"  means  one  who  has 
his  domicile  or  fixed  habitation  and  home, 
from  which  be  has  no  present  intention  of  re- 
moving, In  the  ward  or  township.  It  does 
not  include  one  who  has  an  actual  but  mere- 
ly temporary  residence  in  the  ward  or  town- 
ship. Sharp  V.  Casper,  ^6  N.  J.  Law  (7 
Vroom)  367,  368  (citing  State  v.  Ross,  23  N.  J. 
Law  [8  Zab.]  517;  Story,  Const.  Law,  S§  41, 
iS). 

No  exact  definition  can  be  given  of  the 
word  "inhabitant"  as  applicable  to  all  cases. 
It  was  said  in  Brown  v.  Rushing,  66  S.  W. 


442,  446,  70  Ark.  Ill,  that  "inhabitant"  ha» 
many  meanings.  It  has  been  construed  to 
mean  an  occupier  of  lands,  a  resident,  a  per- 
manent resident,  one  having  a  domicile,  a 
citizen,  or  a  qualified  voter.  As  used  in  a 
statute  providing  for  the  prohibition  of  the 
sale  of  intoxicating  liquors  in  a  district  on 
petition  of  a  majority  of  the  adult  inhab't- 
ants,  a  person  having  a  fixed  place  of  abode 
within  the  district  for  a  .definite  time  only  is 
not  an  inhabitant  Wilson  v.  Lawrence 
(Aik.)  69  S.  W.  570,  672. 

As  used  in  Rev.  St  c.  7,  S  9,  providing 
that  all  personal  estate  shall  be  assessed  to 
the  owner  in  the  town  where  he  shall  be  an 
inhabitant  on  the  1st  day  of  May,  "inhabit- 
ant" means  one  who  dwells  and  has  his  home 
in  the  town  for  the  purpose  of  voting  and  be- 
ing voted  for;  and,  as  one  dwells  and  has  his 
home  where  he  has  his  domicile,  most  of  the 
rules  of  the  law  of  domicile  apply  to  the 
question  whether  one  is  an  inhabitant 
Where  a  native  of  a  town  removed  ,to  another 
city,  where  he  resided  for  several  years,  and 
then  returned  to  the  first  town,  and  contin- 
ued an  inmate  of  his  father's  family  for  sev- 
eral years,  during  the  whole  of  which  time  he 
frequently  expressed  an  intention  of  leav- 
ing the  town  and  removing  to  some  other 
city  or  country,  which  he  did  on  April  5th, 
going  to  another  city  intending  to  sail  for 
Europe,  and  either  to  fix  his  residence  in  Par- 
is or  return  to  New  York,  but  instead  of  sail- 
ing from  New  York  returned  to  Boston,  his 
native  city,  on  the  7th  of  May,  and  sailed  for 
Europe,  he  was  an  inhabitant  of  Boston  on 
May  1st  for  the  purpose  of  taxation.  Otis  v. 
City  of  Boston,  66  Mass.  (12  Cosh.)  44,  48. 

nVHABXTED  BUHiDINO. 

Any  building  which  has  usually  been  oc- 
cupied by  any  person  lodging  therein  at  night 
is  an  "inhabited  building."  Pen.  Code  Idaho 
1901,  S  4924;  Gen.  St  Minn.  1894,  S  6675; 
Rev.  St  Utah  1808,  S  4328;  Pen.  Code  Gal. 
1003,  §  449;  State  v.  Collins,  31  Pac.  1048, 
3  Idaho  (Hash.)  467. 

An  ^Inhabited  building"  is  any  building, 
any  part  of  which  has  usually  been  occupied 
by  any  person  lodging  therein  at  night  Rev. 
St  Okl.  1903,  §  2412;  Pen.  Code  N.  Y.  1903, 
S  494;  Rev.  Codes  N.  D.  1899,  S  7384. 

INHABITED  DWELLING  H01T8E. 

The  characterization  of  a  burned  build- 
ing as  an  "inhabited  dwelling  house,"  in  a 
prosecution  for  arson  under  Code  1886,  | 
3780,  making  burning  of  any  inhabited  dwell- 
ing house  arson,  whether  there  is  at  the  time 
in  such  dwelling  house  any  human  being  or 
not  sufficiently  describes  the  nature  of  the 
property;  and  an  averment  that  there  was  at 
the  time  no  human  being  in  the  house  is  sur- 
plusage, as  it  i»  not  descriptive  of  any  ele> 
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ment  of  tbe  offense.    Paine  y.  State,  8  Sontb. 
133,  89  Ala.  28. 

INHALE-INHALATION. 

Looking  alone  to  the  etymology  of  the 
word  ''inhale,"  and  to  its  ordinary  dictionary 
definition,  it  means  to  draw  1%  as  air  into 
the  lungs,  and  to  inspire,  as  to  inhale  air — 
a  process  of  life  that  goes  on  whether  sleep- 
ing or  waking;  and  In  such  sense  it  may  he 
said  tliat  a  person,  wheQ  sleeping,  breathes 
the  air  without  any  volition  or  intelligent  ac- 
tion. As  used  in  an  insurance  policy  declar- 
ing that  the  insurance  does  not  cover  inju- 
ries or  death  restriting  from  anything  acci- 
dental or  otherwise  taken,  administered,  or 
**inhaled,"  It  means  a  voluntary  and  Intelli- 
gent act  by  the  Insured,  and  not  an  involun- 
tary and  unconscious  inhalation.  Lowenstein 
V.  Fidelity  &  Casualty  Co.  of  New  York  (U. 
S.)  88  Fed.  474,  478;  MenneUy  y.  Employers' 
Liability  Assur.  Corp.,  43  N.  B.  64,  66,  148 
N.  Y.  696,  81  L.  R.  A.  686,  61  Am.  St  Rep. 
716;  Id.,  25  N.  Y.  Supp.  230,  231,  72  Hun,  477; 
Fidelity  &  Casualty  Co.  of  New  York  y.  Wa- 
terman, 44  N.  m  283,  284,  161  III.  682,  32  L. 
R.  A.  654;  Id.,  69  UL  App.  297,  299.  An  acci- 
dental asphyxiation  by  illuminating  gas 
which  escaped  into  the  room  where  insured 
slept  was  not  within  such  clause  in  an  acci- 
dent policy.  Fidelity  &  Casualty  Co.  of 
New  York  y.  Waterman,  44  N.  B.  283,  284, 161 
111.  632,  32  L.  R.  A.  654;  Paul  v.  Travelers' 
Ins.  Co.,  20  N.  E.  347,  349,  112  N.  Y.  472,  8 
L.  R.  A.  443,  8  Am.  St  Bep.  768. 

"Inhalation  of  gas,"  as  used  in  an  ac- 
cident insurance  policy  excepting  death 
caused  by  inhalation  of  gas  from  its  in- 
demnity, does  not  apply  to  a  cause  of  death 
resulting  from  aspbyxia  caused  by  invol- 
untarily inhaling  gas  accumulated  at  the 
bottom  of  a  well.  Pickett  v.  Pacific  Mut 
Life  Ins.  Co.,  22  Atl.  871,  872,  144  Pa.  79, 
13  L.  R.  A.  661,  27  Am.  St  Rep.  61& 

INHERENT. 

When  examining  a  body  of  systematic 
law  in  order  to  determine  whether  certain 
characteristics  are  substantial  or  merely  ac- 
cidental, language  is  used  according  to  the 
subject-matter,  and  in  such  a  connection  the 
word  "inherent*;  does  not  import  a  physical, 
moral,  or  mathematical  necessity,  but  rather 
a  scientific  fitness  and  congruity,  having  re- 
gard to  inveterate  usage,  historical  develop- 
ment, and  the  nature  of  legal  things.  Flani- 
gaq  v.  Guggenheim  Smelting  Co.,  44  Atl.  762, 
764,  63  N.  J.  Law,  647. 

nCHEREKT  POWER. 

The  courts  of  Justice  possess  powers 
which  were  not  given  by  legislation,  and 


which  no  legislation  can  take  away.  These 
are  'inherent  powers"  resident  in  all  courts 
of  superior  Jurisdiction.  These  powers 
spring  not  from  legislation,  but  from  the 
nature  and  constitution  of  the  tribunals 
themselves.  Among  the  inherent  powers  of 
a  court  of  superior  Jurisdiction  is  that  of 
maintalaing  its  dignity,  securing  obedience 
to  its  process  and  rules  protecting  its  offi- 
cers and  Jurors  from  Indignity  and  wrong, 
rebuking  interference  with  the  conduct  of 
business,  and  punishing  unseemly  behavior. 
Little  y.  State,  90  Ind.  838,  339,  46  Am.  Rep. 
224. 

The  ''inherent  powers"  of  a  court  are  an 
unexpressed  quantity  and  undefinable  term, 
and  courts  have  indulged  in  more  or  less 
loose  explanations  concerning  it  It  must 
necessarily  be  that  the  court  has  inherent 
power  to  preserve  its  existence,  and  to  fully 
protect  itself  In  the  orderly  administration 
of  its  business.  Its  inherent  power  will  not 
carry  it  beyond  thla  In  re  Waugh,  72  Pac. 
710,  32  Wash.  60. 

The  power  vested  In  a  constitutional 
court,  such  as  a  circuit  court,  of  maintaining 
its  existence  and  dignity  by  punishing  those 
who  assume  to  treat  it  with  contempt,  has 
often  been  held  an  Inherent  one,  and  exists 
independently  of  statute.  Hawkins  v.  State, 
126  Ind.  670,  673,  25  N.  H.  818,  819. 

The  power  to  punish  for  direct  con- 
tempts is  Inherent  In  all  courts  of  superior 
Jurisdiction.  This  power  Is  not  conferred 
by  legislation,  but  is  an  inherent  power  re- 
siding in  all  superior  courts.  It  is  a  power 
that  the  Legislature  can  neither  create  nor 
destroy.  It  is  as  essential  to  the  preservatlOD 
of  the  existence  of  courts  as  is  the  natural 
right  of  self-defense  to  the  preservation  of 
human  life.  Holman  y.  State,  6  N.  B.  666, 
567,  106  Ind.  613. 

The  power  to  protect  Itself  from  con- 
tempt, and  also  to  determine  what  is  a  con- 
tempt, is  inherent  in  every  court  of  superior 
Jurisdiction,  and  it  is  not  In  the  power  of 
legislation  to  prevent  the  one  or  to  abridge 
the  other.  Cheadle  v.  State,  110  Ind.  301, 
309,  11  N.  E.  426,  430,  69  Am.  Rep.  199  (cit- 
ing Little  v.  State,  90  Ind.  838,  46  Am.  Rep. 
224). 

That  courts  possess  inherent  powers  not 
derived  from  any  statute  is  undeniably  true. 
Among  these  powers  are  the  right  to  correct 
their  rec(»rds  so  as  to  make  them  speak  the 
truth,  to  pass  upon  the  constitutionality  of 
statutes,  to  prevent  the  abuse  of  their  au- 
thority or  process,  and  to  enforce  obedience 
to  their  mandates.  Sanders  v.  State,  85  Ind. 
818,  828,  44  Am.  Rep.  29. 

The  power  of  courts  of  general  Juris- 
diction to  grant  equitable  relief  is  not  only 
conferred  by  our  Code  of  Practice,  but  has 
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often  been  recognized  as  among  their  in- 
herent powers  necessary  to  the  complete 
administration  of  justice.  Ratliff  y.  Stretch, 
60  N.  B.  80,  31,  130  Ind.  282,  284. 

The  power  to  grant  an  appeal  upon  a 
proper  application,  notwithstanding  the  stat- 
utory limitation,  where  the  appeal  within 
the  time  limited  by  law  is  prevented  by  the 
fraud  of  the  appellee  or  his  counsel,  exists 
not  by  virtue  of  legislation,  but  by  virtue 
of  the  inherent  right  of  every  superior  court 
to  maintain  its  dignity  and  independence  and 
to  control  its  process  and  maintain  its  in- 
herent jurisdiction.  Smytbe  v.  Boswell,  117 
Ind.  865,  366»  20  N.  B.  263,  264. 

Among  the  inherent  powers  of  a  court 
is  that  of  vacating  judgments  entered  by 
mistake,  of  relieving  against  judgments  pro- 
cured by  fraud,  and  of  annulling  sales  and 
entries  of  judgments,  satisfactions  of  judg- 
ments, and  decrees.  Curtis  y.  Gooding,  99 
Ind.  45,  46. 

INHERENT  BIGHT. 

The  Bill  of  Rights  of  the  state  of  Ar- 
kansas provides:  ''All  men  are  created  equal- 
ly free  and  independent,  and  have  certain  in- 
herent and  inalienable  rights,  amongst  which 
are  those  of  enjoying  life  and  liberty,  of 
acquiring  possession  and  protecting  property 
and  reputation,  and  of  pursuing  their  own 
happiness.  To  secure  these  rights  govern- 
ments are  instituted  among  men,  deriving 
their  just  powers  from  the  consent  of  the 
government"  The  term  "inherent  and  inal- 
ienable rights,"  as  used  in  said  Bill  of  Rights, 
undoubtedly  includes  the  right  to  purchase, 
lease,  and  cultivate  lands,  and  to  perform 
honest  labor  for  wages  with  which  to  sup- 
port one's  self  and  family.  A  conspiracy  be- 
tween two  or  more  persons  to  prevent  negro 
citizens  from  exercising  the  right  to  lease 
and  cultivate  land  because  they  are  negroes 
is  a  conspiracy  to  deprive  them  of  a  right 
secured  to  them  by  the  Constitution  and 
laws  of  the  United  States,  within  the  mean- 
ing of  Rev.  St.  S  5508  [U.  S.  Comp.  St  1901, 
p.  3712],  which  provides  that,  if  two  or  more 
persons  conspire  to  injure,  oppress,  threaten, 
or  intimidate  any  persons  in  the  free  ex- 
ercise or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  Constitution  or  laws 
of  the  United  States,  they  shall  be  fined, 
etc.  United  States  y.  Morris,  125  Fed.  322, 
326. 

INHERIT. 

Inherit  as  applicable  to  personalty,  see 

"Inheritance." 
Inheritable  capacity  distinguished  from 

legitimacy,  see  "Legitimacy." 

To  'Inherit^  is  to  take  as  an  heir  at  law 
by  descent  or  distribution.    Warren  v.  Pres- 


cott,  24  AtL  948,  949,  84  Me.  483,  17  L.  R.  A. 
435,  30  Am.  St  Rep.  370;  Lyon  y.  Lyon,  8S 
Me.  895,  406,  34  Atl.  180. 

The  word  "inherited,"  as  applied  to  real 
estate,  implies  taking  hmnediately  from  the 
testator  upon  his  death  as  heirs.  McArthur 
y.  Scott  5  Sup.  Gt  652,  661,  U3  U.  &  340,  28 
L.  Ed.  1015. 

"Inherit"  as  used  In  a  will  dhrecting 
that  testator's  grandchildren  are  to  inherit 
equally  as  one  of  his  heirs  at  law,  means 
to  take  by  law  and  not  under  the  will,  as 
one  of  the  heirs  at  law  of  the  estate.  Coch- 
ran V.  Elwell,  19  AU.  672,  674,  46  N.  J.  Eq. 
(1  Dick.)  333. 

The  words  "Inherit"  and  "heir,"  In  a 
technical  sense,  relate  to  right  of  succes- 
sion to  the  real  estate  of  a  person  djring 
Intestate.  And  when  used  in  a  statute,  as 
!  well  as  in  a  will  or  other  instrument  they 
will  be  taken  to  have  been  employed  in  their 
legal  sense.  So  it  is  held  that  the  use  of 
the  words  "inherit"  and  "heh-"  in  statutes 
relatiye  to  legitimation,  and  declaring  that 
the  persons  legitimated  shall  become  the 
heirs  of  the  putative  father  and  shall  inherit 
in  the  same  manner  as  if  born  in  lawful 
wedlock,  is  to  be  construed  as  conferring 
upon  the  persons  so  legitimated  all  the  rights 
of  inheritance  and  succession  that  would  at- 
tach to  them  had  they  been  bom  in  lawful 
wedlock.  Swanson  y.  Swansoo*  82  TenxL  (2 
Swan)  446,  457. 


Nonteohnloal  se 

The  word  "inherit,"  when  confined  to  the 
definition  as  accepted  in  law,  is  applicable 
only  to  a  right  of  possession  as  vested  in  a 
lineal  heir.  The  word  was  held  not  to  be 
used  In  such  sense  in  a  paper  in  which  the 
signers  pledged  themselves  that  the  bene- 
ficiary should  inherit  a  certain  sum  from  a 
certain  one  of  them  within  30  days  of  his 
death,  but  the  instrument  was  held  to  op- 
erate to  make  such  sum  a  claim  against  the 
estate  of  the  person  from  whom  the  bene- 
ficiary was  to  receive  the  money.    Donald  y. 

I  Forger,  55  N.   Y.   Supp.  579,  580,  26  Misc. 

i  Rep.  16. 

The  word  "inherit,"  as  used  in  a  clause 
in  the  will  which,  after  providing  that  the 
estate  shall  be  divided  in  single  parts  among 
iny  children  or  their  hehrs,  provides  that  the 
issue  of  the  children  dying  shall  Inherit  the 
share  of  its  parent  Ib  not  used  as  a  word 
of  limitation  to  indicate  that  the  issue  of 
the  dead  child  shall  take  from  and  through 
the  parent  and  not  from  a  testator,  but 
loosely  in  lieu  of  *take."  Dohn*s  Ex*r-  y. 
Dohn,  62  S.  W.  1033,  1030,  110  Ky.  884. 

In  a  similar  case  it  was  held  that  the 
word  "inherit"  as  thus  used,  was  not  to  be 
taken  in  its  strict  sense  as  taking  by  descent 
bat  merely  as  equivalent  to  **take,''  since  In 
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Its  strict  sense  the  word  "Inherit"  would  be 
wholly  Inappropriate  to  a  devise.  Harris  t. 
Dyer.  28  AtL  »71.  972.  18  R.  L  640. 

The  word  'Inherit,"  as  used  In  an  ante- 
nuptial agreement,  evidenced  by  a  writing 
made  after  the  marriage  between  the  hus- 
band and  wife,  both  of  whom  had  children 
by  a  former  marriage,  that  neither  of  the 
parties  should  inherit  any  claim,  right  or 
Interest  in  or  to  any  estate  of  the  other, 
will  not  be  used  in  its  strict  technical  sense, 
but  in  the  sense  of  '*take"  or  "have,"  and 
thus  the  wife  was  excluded  from  taking 
a  dower  interest  in  the  husband's  estate. 
Kohl  y.  Frederick,  88  N.  W.  1055^  115  Iowa, 
517. 

"Inherit,"  as  used  in  a  devise  as  fol- 
lows, "All  my  estate,  both  real  and  personal, 
that  I  shall  inherit  as  my  portion  after  my 
father's  decease,"  means  to  become  possessed 
of,  and  is  not  used  in  its  technical  sense. 
Graham  v.  Knowles,  21  Atl.  808,  399,  140  Pa. 
32Sk 

The  words  "be  inherited  by,"  in  a  will 
in  which  testator  devises  a  residue  of  his 
estate  during  the  devisee's  natural  life,  and 
directs  that  at  her  decease  such  portion  shall 
be  inherited  by  her  surviving  issue,  etc., 
was  construed  to  be  the  equivalent  of  "go 
to,"  or  "be  received  by."  HUl  T.  Giles,  60 
Atl.  758,  769.  201  Pa.  215. 

HTHEBITANCB. 

See,  also.  "EsTtate  of  Inheritance." 

An  inheritance  is  an  estate  descended  to 
the  heir  Immediately  on  the  death  of  the  an- 
cestor by  virtue  of  his  right  or  representa- 
tion as  a  descendant  It  is  cast  upon  the 
latter  by  operation  of  law.  This  is  the  or- 
dinary, well-known  signification  of  the  word, 
and  it  is  so  used  in  the  statutes  providing 
that  if  a  person  die  leaving  several  children, 
or  leaving  one  child  and  the  issue  of  one 
or  more  other  children,  and  any  such  sur- 
viving children  shall  die  under  age,  and  not 
having  been  married,  all  the  estate  that  came 
to  the  deceased  child  by  inheritance  from 
sach  deceased  parents  shall  descend  in  equal 
shares  to  the  other  children;  and  hence  the 
statute  does  not  affect  a  devise.  In  re  Dona- 
hue's Estate,  86  Gal.  829,  332. 

The  term  "inheritance,"  as  used  in  Const, 
art  15,  S  5.  providing  that  the  property  and 
pecuniary  rights  of  every  married  woman 
at  the  time  of  marriage^  or  after  acquired 
by  gift  devise,  or  inheritance,  shall  not  be 
subject  to  the  debts  or  contracts  of  the  hus- 
band, "is  in  legal  parlance  the  exact  equiva- 
lent of  'descent' "  Starre  v.  Hamilton  (U.  S.) 
22  Fed.  Gas.  1107,  1111. 

"Inheritance"  is  the  estate  in  real  prop- 
erty which  the  law,  immediately  on  the  an- 


cestor's decease,  casts  on  the  heir.  Appeal 
of  Dodge,  106  Pa.  216,  220,  51  Am.  Rep.  619 
(citing  2  Minor.  Inst  462;  2  Bl.  Gomm.  201); 
Barclay  y.  Gameron.  25  Tex.  233,  241. 

The  word  **lnheritance"  signifies  real 
property  descended  as  prescribed  by  law. 
Gode  Civ.  Proc.  N.  Y.  1899,  9  2514,  subd.  13. 

The  share  of  the  decedent's  estate  to 
which  a  married  woman  succeeds  as  next  of 
kin  is  prc^erty  coming  to  her  by  "inherit- 
ance," within  the  meaning  of  the  statute 
making  such  property  her  separate  prop- 
erty. Horner  v.  Webster,  33  N.  J.  Law  (4 
Vroom)  .387,  391. 

As  appropriate  to  homcsteacL 

"Inheritance,"  as  used  In  Gomp.  Laws,  S 
678,  providing  that  in  all  cases  where  the  de- 
ceased leaves  a  wife  the  inheritance  shall 
not  pass  therefrom  so  long  as  the  name  of 
the  dead  shall  be  perpetuated  thereon,  ap- 
plies more  appropriately  to  the  homestead 
than  to  anything  else.  Dooly  v.  Stringham, 
7  Pac.  405.  407.  4  Utah,  107. 

As  applicable  to  personalty. 

The  words  "descend,"  "Inberif  and  'in- 
heritance," in  the  statutes  In  reference  to  the 
estates  of  decedents,  ordinarily  relate  to  real 
estate;  but  while  this  is  true.  It  Is  In  the 
power  of  the  Legislature  to  give  them  a  dif- 
ferent Infiection,  and  expand  their  meaning. 
The  words  "descend,"  "inherit"  and  "inher- 
itance," In  their  broader  meaning,  are  fre- 
quently applied  to  personal  property.  Roun- 
tree  v.  Pursel.  89  N.  E.  747,  749,  11  Ind.  App. 
522. 

The  word  "Inheritance"  cannot  properly 
be  applied  to  anything  but  real  estate.  Per- 
sonal property  of  an  unsubstantial  character, 
such  as  household  furniture,  is  not  within 
the  meaning  of  the  term.  In  re  QrUIlths'  Bs- 
tate  (Pa.)  1  Lack.  Leg.  N.  311« 

While  in  the  strict  legal  signification  of 
the  term  "inheritance"  as  formerly  employed, 
and  as  may  now  appear  when  so  Intended,  it 
refers  to  the  devolution  of  realty,  yet  ss  has 
been  often  held  in  Its  popular  acceptation, 
personal  property.  Is  also  Included,  and  in 
meaning  is  as  broad  as  the  word  "succes- 
sion." Citing  Horner  v.  Webster,  33  N.  J. 
Law  (4  Vroom)  387;  Swanson  v,  Swanson, 
32  Tenn.  (2  Swan)  460 ;  Adams  v.  Akerlund, 
168  111.  632,  48  N.  B.  455;  Fort  v.  West  44 
Pac.  104,  14  Wash.  10;  In  re  Donahue's  Es- 
tate. 36  Gal.  329.  Hence,  as  used  In  a  re- 
lease by  a  daughter  of  all  the  "inheritance" 
by  her  father  and  mother,  property  of  every 
description  will  be  Included.  Stolenburg  v. 
Dlercks.  90  N.  W.  625,  526.  117  Iowa.  25. 

The  word  "inheritance."  as  used  Im  1 
Hill's  Code.  1 1480.  subds.  «.  7,  relating  to  the 
descent  of  the  property  of  the  deceased,  an 
unmarried  minor,  applies  to  both  real  and 
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personal  property.  It  was  contended  that 
the  word  "inheritance''  can  only  apply  to 
lands,  but  this  argument  would  carry  with  it 
the  proposition  that  if,  in  administering 
upon  the  estate  of  the  father,  it  had  become 
necessary  to  sell  the  land,  and  part  of  the 
proceeds  had  remained  and  had  been  distrib- 
uted to  the  child,  it  would  have  been  regard- 
ed as  personalty,  and  therefore  not  taken  by 
inheritance.  This  would  give  rise  to  an  in- 
consistency, and  a  result  not  contemplated 
by  the  Legislature.  The  old,  refined,  or  sen- 
timental reason  for  the  distinction  drawn  be- 
tween the  descent  of  lands  and  the  descent  of 
personal  property  does  not  exist  in  this  coun- 
try. When  the  rule  originated,  real  estate 
did  not  change  hands  as  frequently  as  it 
does  at  the  present  day  with  us,  but  was 
usually  kept  in  the  same  family  on  the  male 
side  from  generation  to  generation.  Here 
land  Is  looked  upon  more  as  a  commodity 
and  as  a  common  subject  of  bargain  and 
sale,  and  hence  a  more  extended  meaning  has 
been  given  by  other  courts  to  the  word  "in- 
heritance." Fort  v.  West,  44  Pac  104,  105, 
14  Wash.  10. 

At  common,  law,  'Inheritance"  is  a  word 
technically  applicable  to  an  estate  in  land. 
But  the  word  "inherit,"  in  a  statute  provid- 
ing that  bastards  shall  be  capable  of  inherit- 
ing from  and  through  their  mothers,  obvi- 
ously has  a  more  enlarged  signification,  and 
embraces  all  classes  of  property,  real,  per- 
sonal, and  mixed.  And  the  right  to  inherit 
imports  the  capacity  to  take  not  only  land, 
but,  in  addition  thereto,  personal  and  mixed 
property.  Blair  v.  Adams  (U.  S.)  59  Fed. 
243,  244. 

The  word  "Inheritance,"  as  used  in  stat- 
ute defining  the  relation  of  parent  and  adopt- 
ed child,  giving  them  the  right  to  inheritance, 
is  not  used  in  its  strict  meaning,  as  refer- 
ring only  to  real  estate,  but  in  its  broad 
sense,  as  the  right  to  both  real  and  personal 
property  of  which  the  parent  died  seised  or 
owning.  Simmons  ▼.  Burrell,  28  N.  Y.  Supp. 
625,  635,  8  Misc.  Rep.  388. 

Testator  gave  to  his  wife  an  interest  in 
his  land  during  her  life,  in  lieu  of  dower,  for 
her  support,  and  then  provided  that  at  her 
death  and  on  his  youngest  child  coming  of 
age  the  same  should  be  sold  and  the  pro- 
ceeds divided  among  his  seven  youngest  chil- 
dren, their  heirs  and  assigns,  forever,  and 
that  "if  one  or  more  of  the  children  should 
die  before  "inheriting  his,  their,  or  her  in- 
heritance, to  be  equally  divided  amongst  the 
remainder  of  the  seven."  Held,  that  the 
words  "inheriting"  and  "inheritance"  refer 
to  the  same  thing — ^the  distributive  share  of 
the  proceeds  arising  from  the  sale  of  the 
land.  Those  words  could  not  refer  to  title 
by  descent,  since  the  children  could  not  take 
their  share  until  long  after  the  death  of  the 
testator,  whereupon  the  title  that  descended 


to  all  his  children  was  not  the  legal  title  to 
the  land,  but  the  right  to  the  proceeds  aris- 
ing from  its  sale.  Ridgeway  t.  Underwood, 
67  IIL  419,  42a 

As  property* 

See  "Property." 

Succession  as  well  as  descent. 

Bouvier  defines  the  term  "inheritance'* 
as  follows:  "A  perpetuity  in  lands  to  a  man 
and  his  heirs ;  the  right  to  succeed  to  the  es- 
tate of  a  person  who  dies  intestate.  The 
term  is  applied  to  lands.  Property  which  is 
inherited  is  called  an  'inheritance.'  The 
term  'inheritance'  includes  not  only  lands, 
tenements,  etc.,  which  have  been  acquired  by 
descent,  but  every  fee  simple  or  fee  tail 
which  a  person  has  acquired  by  purchase 
may  be  said  to  be  an  inheritance,  because  the 
purchaser's  heirs  may  inherit  it"  He  also 
says  that  in  the  civil  law  the  term  means 
"the  succession  to  all  the  rights  of  the  de- 
ceased. It  is  of  two  kinds,  that  which  arises 
by  testament,  when  the  testator  gives  his 
property  to  a  particular  person,  and  that 
which  arises  by  operation  of  law,  which  is 
called  'succession  ab  intestato.'"  Inherit- 
ance has  also  been  defined  to  be  '*an  estate 
which  descends  or  may  descend  to  the  heir 
upon  the  death  of  the  ancestor."  Estates  of 
freehold  are  estates  of  inheritance,  absolute 
or  limited.  2  Bl.  Comm.  104,  120;  10  Am. 
&  Eng.  Enc.  Law,  777.  The  word  "inherit- 
ance," in  its  usual  legal  acceptation,  applies 
to  lands  descended.  In  its  popular  accepta- 
tion it  includes  all  the  methods  by  which  a 
child  or  relation  takes  property  from  an- 
other at  his  death  except  by  devise,  and  in- 
cludes as  well  succession  as  descent  Adams 
V.  AkerUmd,  48  N.  E.  454,  457.  168  111.  632 
(citing  Ilomer  v.  Webster,  S3  N.  J.  Law  [4 
Vroom]  413). 

In  law,  the  word  "inheritance"  is  de- 
fined to  be  the  estate  cast  upon  the  heir  at 
law  Immediately  upon  the  death  of  the  an- 
cestor; in  a  more  general  sense,  any  prop- 
erty passing  by  death  to  those  entitled  to 
succeed.  Cent  Diet  That  which  is  to  be 
inherited;  whatever  is  transmitted  by  de- 
scent or  succession.  Standard  Diet  And 
such  Is  the  meaning  in  the  Revised  Statutes 
of  1898,  S  4024:  "Provided  that  an  adopted 
child  shall  be  deemed  for  purposes  of  inher- 
itance and  succession  of  such  child  the  same 
to  all  intents  and  purposes  as  if  the  child 
had  been  bom  in  lawful  wedlock  of  such 
parent  by  adoption."  Glascott  v.  Bragg,  87 
N.  W.  853,  854,  111  Wis.  605,  66  L.  R.  A.  82& 

INHERITANCE  BT  RIGHT  OF  REPRE- 
SENTATION. 

Inheritance  or  succession  by  right  of  rep- 
resentation is  the  taking  by  the  descendants 
of  a  deceased  heir  of  the  same  share  or  right 
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In  the  estate  of  another  person  as  their  par- 
ent would  have  taken  if  living.  ReT.  Laws 
Mass.  1902,  p.  1267,  c.  133,  S  6.  Rer.  CMes 
N.  D.  1889,  S  3757,  proyides,  in  addition,  that 
posthumous  children  are  considered  as  llTlng 
at  the  death  of  their  parents. 

HfHEBITANCE  TAX. 

See  •'CJollateral  Inheritance  Tax.** 

"It  is  well  settled  that  inheritance  taxes 
are  not  taxes  on  property  or  persons,  but  on 
the  transfer  or  xpassing  of  legacies  or  dis- 
trlbutiYe  shares.  For  the  privilege  to  be- 
queath property  the  state  exacts  a  certain 
percentage  thereof,  which  must  be  deducted 
before  it  reaches  the  hands  of  the  benefi- 
ciary. In  re  Hoyt,  76  N.  Y.  Supp.  604,  505, 
87  Misc.  Rep.  720  (citing  United  States  ▼. 
Perkins,  163  U.  S.  625,  16  Sup.  Gt  1073,  41 
L.  Ed.  287;  Knowlton  t.  Moore,  20  Sup.  Ot. 
747,  178  U.  S.  41,  44  L.  Ed.  969;  In  re 
Swift's  Estate,  32  N.  B.  1096,  137  N.  Y,  77, 
18  L.  R.  A.  709) ;  In  re  Oihon's  Estate,  62  N. 
B.  561,  169  N.  Y.  448. 

An  inheritance  tax  is  not  one  on  prop- 
erty, but  on  the  succession.  The  right  to 
take  property  by  devise  or  descent  is  the 
creature  of  the  law,  and  not  a  natural  right 
— a  privilege — and  therefore  the  authority 
which  confers  it  may  impose  conditions  upon 
it.  From  these  provisions  it  is  deduced  that 
the  states  may  tax  the  privilege,  discriminate 
between  relatives  and  between  these  and 
strangers,  and  grant  exemptions,  and  are  not 
precluded  from  this  power  by  the  provisions 
of  the  respective  state  constitutions  requir- 
ing uniformity  and  equality  of  taxation. 
Black  V.  State,  89  N.  W.  522,  526,  113  Wis. 
205,  90  Am.  St  Rep.  853  (quoting  Magoun  v. 
Illinois  Trust  &  Savings  Bank,  170  U.  S. 
283,  18  Sup.  Ot  594,  42  L.  Ed.  1037). 


INHUMAN  TREATMENT. 

Gruel     and     inhuman     treatment,     see 
"Cruelty." 

Inhuman  treatment  which  is  a  sufficient 
foundation  for  a  divorce  is  such  conduct  as 
endangers  the  plaintifTs  life.  Whaley  v. 
Whaley,  27  N.  W.  809,  68  Iowa,  647;  Freer- 
king  y.  Freerking,  19  Iowa,  84,  86. 


INHITMAir   TREATMENT  ENDAN6EB- 
INO  IiIFE. 

•Treatment  endangering  the  life"  of  the 
wife,  made  a  ground  for  divorce  by  statute, 
may  be  of  such  a  nature  either  because  of 
the  physical  violence  involved,  which  in  it- 
self endangers  life,  or  because  of  the  effect 
which  it  has  on  the  wife  in  impairing  her 
health.  Mere  cruel  treatment  is  not  within 
the  statute.  Wells  v.  Wells,  89  N.  W.  98, 
116  Iowa,  59. 


A  divorce  will  not  be  granted  a  wife  on 
the  ground  of  inhuman  treatment  endanger- 
ing the  life,  where  the  treatment  complained 
of  consisted  in  the  use  of  profane  and  inde- 
cent language,  false  accusations  of  unchaati- 
ty,  and  threats  against  her  life  in  the  pres- 
ence of  their  child,  no  physical  violence  be- 
ing shown,  when  such  language  was  provoked 
by  the  undignified  and  improper  conduct  of 
the  wife  with  other  men.  Evans  v.  Evans, 
48  N.  W.  809,  82  Iowa,  462. 

A  statute  providing  that  inhuman  treat- 
ment which  "endangers  the  life"  of  the 
wife  is  ground  for  divorce  should  be  con- 
strued to  include  ill  treatment  which  endan- 
gers the  health  of  the  wife.  To  impair 
health  is  to  endanger  life.  To  do  an  act  in- 
volving injury  to  the  health  of  a  party  is 
ex  necessitate  to  endanger  life.  True,  it  may 
not  endanger  or  involve  the  life  at  once. 
It  is  that  treatment  which  involves  the 
health  and  undermines  the  vigor  and  sound- 
ness of  the  constitution,  which  precedes 
death,  and  such  treatment  cannot  involve 
the  one  without  involving  the  other.  Cole  v. 
Cole,  23  Iowa,  433,  438. 

Code,  S  1842,  clause  7,  providing  that 
divorce  may  be  decreed  against  the  hus- 
band when  he  is  guilty  of  such  inhuman 
treatment  as  to  "endanger  the  life"  of  his 
wife,  is  not  to  be  construed  as  meaning  that 
it  Is  necessary  that  the  party,  before  seeking 
the  aid  of  the  court,  shall  wait  until  she  is 
incontestably  and  beyond  all  question  satis- 
fied that  there  is  danger  to  life;  but  the 
true  inquiry  is  whether  there  is  a  reason- 
able apprehension  of  such  danger.  "There 
may  have  been  no  act  done  in  the  way  of 
attempting  the  apprehended  injury,  and  yet 
the  court  as  well  see  that  there  is  danger 
as  though  there  had  been  many  attempts." 
Beebe  v.  Beebe,  10  Iowa,  133,  139. 

The  'Inhuman  treatment"  endangering 
the  life  of  a  wife,  to  entitle  her  to  a  divorce, 
need  not  amount  to  barbarity,  though  "inhu- 
man" may  amount  to  barbarous  and  savage. 
If  the  conduct  is  marked  with  cruelty,  if  it 
is  cr^el  and  unfeeling,  indicating  an  absence 
of  that  kindness  and  tenderness  that  l)e- 
longs  to  a  human  being,  it  is  sufficient,  if 
it  endangers  life.  Whatever  form  the  treat- 
ment assume,  if  a  continuance  of  it  involve 
the  life  or  health  of  the  wife,  it  Is  Inhuman 
treatment    Cole.  v.  Cole,  23  Iowa,  433,  438. 

"Inhuman  treatment,"  within  the  statute 
authorizing  a  divorce,  means  something  en- 
tirely more  and  beyond  the  conduct  of  a  wife 
towards  another  man,  not  amounting  to 
criminal  intercourse,  resulting  in  inatten- 
tion to  her  household  duties,  and  unpleasant 
notoriety  in  the  newspapers,  and  unhappi- 
ness  and  ill  health  of  her  husband.  Ennis 
V.  Ennis,  60  N.  W.  228,  229,  92  Iowa,  107. 

Miller.  J.,  in  a  concurring  opinion  in  an 
action  brought  for  divorce  on  the  ground  of 
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cruelty,  in  which  the  Supreme  CJourt  con- 
firmed the  Judgment,  dismissing  the  peti- 
tion, states  as  his  opinion  that  the  wife's 
right  to  dlyorce  for  cruel  treatment  by  the 
husband  ought  to  be  determined  apon  the 
character  of  such  ill  treatment,  whether  it 
had  been  such  as  to  seriously  endanger  her 
life  or  healtli,  without  reference  to  whether 
she  had  been  at  all  times  a  submissive  and 
obedient  wife,  or  at  times  had  been  ill- 
tempered  or  wlllfuL  No  provocation  lUce 
this  will  Jtistify  a  man  in  cruelly  treating 
his  wife,  or  deprive  her  of  her  right  to  be 
divorced  if  his  treatment  of  her  is  such  as 
is  admitted  by  the  statute  as  a  ground  for 
divorce.   Elnight  v.  Knight,  81  Iowa,  451,  400. 

Insanity  as  affeetiae. 

A  divorce  cannot  be  granted  on  the 
grounds  of  Inhuman  treatment  endangering 
life,  where  such  treatment  occurred  during 
the  insanity  of  the  defendant  Wertz  ▼. 
Wertz,  43  Iowa,  534,  536;  Tillany  v.  Tiffany, 
50  N.  W.  554,  84  Iowa,  122. 

Threats  of  harm. 

The  term  "inhuman  treatment,"  as  used 
in  Code,  S  1482,  cl.  7,  providing  that  divorce 
from  the  bonds  of  matrimony  may  be  de-< 
creed  against  the  husband  when  he  is  guilty 
of  such  inhuman  treatment  as  to  endanger 
the  life  of  his  wife,  is  not  to  be  construed  in 
that  limited  signification  which  would  con- 
fine it  to  cases  of  withholding  by  the  hus- 
band of  food  and  medicine  from  the  wife 
when  sick,  or  where  he  confined  h^  in  a 
small  and  unhealthy  room,  to  the  detriment 
of  her  health  and  with  danger  to  her  life, 
or  to  those  instances  in  which  he  beats  and 
bruises  her  so  as  to  cause  her  to  apprehend 
the  like  danger;  but  threats  of  violence, 
where  there  is  danger  of  harm — ^that  is,  of 
harm  or  Injury  to  the  life  of  the  party — is 
suflacient,  though  the  terms  doubtless  imply, 
primarily,  such  Inhuman  conduct  as  injures 
the  body  and  thus  endangers  the  life.  Beebe 
V.  Beebe,  10  Iowa,  133,  137.  See,  also  Ca- 
ruthers  v.  Caruthers,  13  Iowa,  266,  267. 


INITIAL 

Initials  are  not  a  name,  and  cannot  be 
used  for  the  Christian  names  of  parties  to 
actions,  except  in  cases  where  parties  in- 
scribed by  initial  letters  in  bills  of  ex- 
change, promissory  notes,  or  other  written 
instruments.  Elberson  v.  Richards,  42  N. 
J.  Law  (13  Vroom)  68,  70. 

TNTTIAL  GABBIER. 

An  "initial  carrier"  is  the  carrier  first 
receiving  the  goods.  Beard  v.  St  Louis,  A. 
&  T.  H.  Ry.  Oo^  44  N.  W.  803,  804,  79 
Iowa,  527. 


INITIATE 

See  "Curtesy  Initiate." 

INJUNCTION. 

See  "Final  Injunction";  "Mandatory  In- 
junction"; "Perpetual  Injunction"; 
"Preliminary  Injunction";  "Special  In- 
junction"; "Temporary  Injunction." 

Mr.  Justice  Story,  in  speaking  of  the 
writ  of  injunction,  says  that  it  may  be  de- 
scribed to  be  a  judicial  process  whereby  a 
party  is  required  to  do  a  particular  thln^;, 
or  to  refrain  from  doing  a  particular  thing, 
according  to  the  exigency  of  the  writ. 
United  States  v.  Haggerty  (U.  S.)  116  Fed. 
510,  515  (citing  2  Story,  Eq.  Jur.  S  861); 
Waugelln  v.  Goe,  50  IlL  459,  463;  Rossiter  t. 
Mtna  Life  Ins.  Co.,  71  N.  W.  898,  96  Wla. 
466. 

An  Injunction  is  a  writ,  framed  according 
to  the  circumstances  of  the  case,  command- 
ing an  act  which  the  court  requires  as  es- 
sential to  justice,  or  restraining  an  act  which 
it  esteems  contrary  to  equity  and  good  con- 
science. Commercial  Bank  of  Manchester  r. 
State,  12  Miss.  (4  Smedes  &  M.)  439,  514  (cit- 
ing Jeremy,  Bq.  Jur.  307);  Parsons  v.  Marye 
(U.  S.)  23  Fed.  113,  121  (citing  Jeremy,  Bq. 
Jur.). 

"An  'injunction'  is  defined  to  be  a  writ 
issued  by  the  order  and  under  the  seal  of  a 
court  of  equity.  The  term  is  also  indis- 
criminately applied  to  interlocutory  orders 
in  the  nature  of  injunctions,  though  not  en- 
forced by  the  means  of  the  writ  of  injunc- 
tion." Michigan  Cent  R.  <3o.  v.  Northern 
Indiana  R.  Co.,  3  Ind.  239,  241. 

A  writ  of  injunction  may  be  said  to  be 
a  process  capable  of  more  modifications 
than  any  other  law.  It  is  so  malleable  that 
I  it  may  be  molded  to  suit  the  various  cir- 
cumstances and  occasions  presented  to  a 
court  of  equity.  It  may  be  special,  pre- 
liminary, temporary,  or  perpetual,  and  it 
may  be  dissolved,  reviewed,  continued,  ex- 
tended, or  contracted;  in  short.  It  is  adapted 
and  used  by  courts  of  equity  as  a  process 
of  preventing  wrong  between,  and  preserv- 
ing the  rights  of,  the  parties  before  them; 
and  a  court  has  jurisdiction  to  give  an  in- 
junction the  force  and  effect  of  a  right  of 
possession  where  there  Is  no  adequate  reme- 
dy at  law.  Sproat  v.  Durland,  35  Pac  682,  * 
689,  2  Okl.  24. 

An  injunction  emanating  from  a  com- 
petent authority  is  a  command  of  the  law, 
and  the  citizen  is  bound  to  yield  implicit 
obedience  until  the  restriction  has  been  re- 
moved by  the  authority  which  Imposed  it. 
Muller  V.  Henry  (U.  S.)  17  Fed.  Cas.  978,  980. 

An  injunction  is  an  appropriate  remedy 
for  a  violation  of  all  statute  rights  that  are 
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granted  of  course.  The  remedy  is  contem- 
poraneous and  concurrent  with  the  grant 
itself,  and  it  cannot  be  separated  from  it. 
The  remedy  la  a  part  of  the  grant,  and  can- 
not be  taken  away.  liyingston  ▼.  Van  In- 
gen  (N.  Y.)  »  Johns.  507,  636. 

The  writ  of  injunction  goes  to  persons, 
and  not  to  courts,  whether  it  be  limited  to 
questions  publlci  juris  or  extended  to  the 
adjustment  of  private  rights.  State  v.  First 
Judicial  District  Court,  63  Pac  395,  400,  24 
Mont  539. 

By  the  word  **inJunction"  Is  commonly 
meant  the  writ  of  injunction.  Treasurers 
y.  Clowney  (S.  G.)  2  McMul.  516,  517. 

Code  Proc.  art.  296,  declares  that  an 
injunction  is  a  mandate  obtained  from  a 
court  by  a  plaintiff,  prohibiting  one  from 
doing  an  act  which  he  claims  may  be  in- 
jurious to  him  or  impair  a  right  which  he 
claims.  Dupre  v.  Anderson,  13  South.  748, 
744,  45  La.  Ann.  1184. 

An  injunction  is  a  command  to  refrain 
from  a  particular  act  Ann.  St  Ind.  T.  1899, 
f  2487;  Bates'  Ann.  St  Ohio  1904,  |  5571; 
Rev.  St.  Wyo.  1899,  I  4088;  Chesapeake,  O. 
&  S.  W.  R.  Co.  T.  Reasor,  1  S.  W.  599,  600, 
84  Ky.  369;  City  of  Alma  v.  Loehr,  22  Pac. 
424,  42  Kan.  368;  Wabaska  Electric  Co.  T. 
City  of  Wymore,  82  N.  W.  626,  627,  60  Neb. 
199;  Rosslter  y.  .SStna  Life  Ins.  Co.,  71  N. 
W.  898,  96  Wis.  466. 

An  injunction  is  a  writ  or  order  re- 
quiring a  person  to  refrain  from  a  particular 
act  Comp.  Laws  Not.  1900,  f  8206;  tier. 
St  Utah  1808,  I  8067;  Wallace  v.  Helena 
Electric  Ry.  Co.,  25  Pac.  278,  281,  10 
Mont  24. 

An  injunction  is  an  order  requiring 
a  defendant  in  a  suit  to  refrain  from  a  par- 
ticular act    Ann.  Codes  &  St  Or.  1901, 1  417. 

An  injunction  Is  a  writ  or  order  re- 
quiring a  person  to  refrain  from  the  partic- 
ular act.  It  may  be  granted  by  the  court  in 
which  the  action  la  brought,  or  by  a  Judge 
thereof,  and  when  made  by  a  Judge  it  may 
be  enforced  as  an  order  of  the  court.  Code 
dr.  Proc.  CaL  1908,  |  525;  Ciy.  Code  Idaho 
1901, 1  8283. 

As  motion  or  suit. 

See  "Civil  Action— Case— Suit— Etc.- 
Application  for,  as  suit  in  equity,  see 
••Suit  in  Equity.- 

AttAohaent     and     oertiosmH     dtsttm* 
ffvished* 

See  "Attachments ;  "CertiorarL'' 

As  mandate* 
See  ''liandata" 


As  a  prerosatiTe  writ. 

An  injunction  is  a  high  prerogatiye  writ, 
executed  and  enforced  in  a  summary  man- 
ner. By  service  of  the  writ  the  party  is  re- 
quired immediately  to  withdraw  and  cease 
operatlona  Hence  the  propriety  in  requir- 
ing a  bond  for  the  indemnity  of  the  party 
in  such  damages  as  he  may  sustain  by  rea- 
son thereof.  Gear  v.  Shaw  (Wis.)  1  Pin. 
606,  615. 

The  writ  of  injunction  given  to  the 
court  by  the  Constitution,  being  classed  with 
mandamus,  habeas  corpus,  quo  warranto  and 
certiorari,  was  a  quasi  prerogative  writ 
and  all  of  such  writs  were  given  to  the  Su- 
preme Court  for  prerogative  uses  only.  State 
V.  City  of  Milwaukee,  78  N.  W.  756,  757,  102 
Wis.  509  (citing  Railroad  Casei^,  85  Wis. 
425). 

As  a  prorentiTe  veatedy. 

The  function  of  a  writ  of  injunction  Is 
to  afford  preventive  relief.  It  is  powerless 
to  correct  wrongs  or  injuries  already  com- 
mitted. City  of  Alma  t.  Loehr,  22  Pac.  424, 
42  Kan.  868. 

The  ordinary  use  of  the  writ  of  injunc- 
tion is  to  prevent  wrongs  and  injuries  to 
persons  and  their  property,  or  to  reinstate 
the  right  of  persons  to  their  property  when 
they  have  been  deprived  of  it  It  is  the 
most  'efficient,  if  not  the  only,  remedy  to  stay 
Irreparable  injury  and  to  punish  those  who 
disobey  the  orders  of  the  court  granting  the 
writ.  United  States  T.  Haggerty  (U.  S.)  116 
Fed.  510,  515. 

The  province  of  an  injunction  is  not  to 
afford  remedy  for  what  is  past,  but  to  pre- 
vent future  mischief.  Hence  past  injuries 
are  in  themselves  no  grounds  for  an  injunc- 
tion. Society  for  Establishing  Useful  Man- 
ufactures V.  Morris  Canal  &  Banking  Ck>.,  1 
N.  J.  Eq.  (Saxt.)  157,  21  Am.  Dec.  41. 

An  injunction  Is  a  preventive  remedy 
only,  and  cannot  be  Invoked  to  restrain  a 
party  from  doing  an  act  which  he  has  not 
already  done.  In  such  a  case  the  party  in- 
jured must  be  remitted  to  his  remedy  at  law, 
which  is  in  every  respect  competent  to  af- 
ford adequate  relief.  Kahn  v.  Old  Tele- 
graph Min.  Co.,  2  Utah,  18-18;  Wangelin 
▼.  Goe,  50  lU.  459,  463. 

Restraining  order  synonynons. 

Code  Proc.  I  1409,  provides  that  In  all 
cases  where  a  final  Judgment  or  decree  shall 
be  rendered  by  any  superior  court  in  a  cause 
wherein  a  temporary  injunction  or  restrain- 
ing order  has  been  granted,  and  the  party 
at  whose  Instance  it  was  granted  shall  ap- 
peal therefrom  to  the  Supreme  Court,  such 
restraining  order  or  injunction  shall  remain 
in  force  until  the  appeal  was  finally  re- 
turned.    It  was  held  that  the  words  'in- 
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Junctton"  and  "restraining  order/'  as  thus 
used,  are  synonymous,  and  apply  only  to 
such  as  are  granted  after  notice  to  the  ad- 
verse party,  and  do  not  apply  to  an  emer- 
genoy  restraining  order.  The  court  said 
that  the  Legislature,  in  speaking  of  injunc- 
tions and  restraining  orders,  meant  to  use 
terms  which  would  make  it  proper  for  the 
court  to  put  its  order  in  the  shape  of  a  for- 
mal injunction,  as  known  to  the  common  law, 
if  it  saw  fit  to  do  80,  and  that,  if  it  did  not 
see  fit  to  go  into  all  the  formalities  re- 
quired by  the  use  of  such  a  writ,  it  could 
accomplish  the  same  purpose  by  issuing  a 
simple  order  restraining  the  acts  complained 
of.  State  V.  Lichtenberg,  30  Pac.  716>  717,  4 
Wash.  407. 

Stay  of  prooeedinss. 

By  Rev.  St  |  2773,  an  Injunction  ifl  a 
command  to  refrain  from  a  particular  act 
Under  such  definition  a  stay  of  proceedings, 
which  is  defined  to  be  the  act  of  stopping  or 
arresting  a  Judicial  proceeding  by  order  of 
the  court  or  Judge,  is  not  an  injunction  such 
as  gives  a  writ  of  appeal  from  an  order  re- 
fusing a  stay.  An  injunction  by  order,  which 
is  a  substitute  for  the  Judicial  writ,  operates 
upon  the  conduct  of  the  parties  and  their 
attorneys  in  respect  to  matters  outside  of 
those  occurring  in  the  ordinary  progress  of 
the  action.  A  stay  of  proceedings  operates 
in  relation  to  something  within  the  usual 
course  of  Judicial  proceedings,  and  which  the 
court,  by  its  authority  over  the  parties  and 
their  attorneys,  can  regulate  and  control, 
without  resort  to  the  extraordinary  writ  of 
injunction.  The  fact  that  the  injunction  is 
now  by  order,  instead  of  writ,  does  not  ex- 
tend its  scope  or  operation.  Rosslter  y. 
^tna  Life  Ins.  Ck).,  71  N.  W.  898,  96  Wi& 
466. 

As  a  writ  of  right. 

An  injunction  Is  not  a  writ  of  right  It 
win  not  be  Issued  when,  on  a  broad  consid^ 
eration  of  the  situation  of  all  the  parties  in 
interest,  good  conscience  does  not  require  it 
Heilman  v.  Lebanon  &  A.  St  Ry.  Co.,  34  Atl. 
647,  648.  175  Pa.  18a 

An  injunction  is  an  extraordinary  pro- 
ceeding, the  propriety  of  the  allowance  of 
which  depends  upon  a  variety  of  circum- 
stances, aside  from  the  strictly  defined  rights 
of  the  complainant.  In  this  respect  writs  of 
Injunction  are  akin  to  those  other  extraordi- 
nary remedies,  certiorari  and  quo  warranto. 
Neither  of  these  writs  is  allowed  as  a  mat- 
ter of  strict  right.  Whenever  public  inter- 
est may  suffer,  a  writ  of  certi(»Tarl  may  be 
refused.  The  same  rule  applies  to  writs  of 
quo  warranto,  where  the  motive  of  the  de- 
fendant or  the  effect  upon  public  or  private 
Interest  will  be  considered  in  granting  or 
refusing  the  writ  The  allowance  of  an 
injunction   is   a   matter  of   discretion,   and 


an  injunction  will  not  be  granted,  if  It  will 
cause  great  injury  to  the  defendants  with- 
out corresponding  advantage  to  the  com' 
plainant  So  it  is  perceived  that  whether 
writs  of  this  class  will  be  allowed  dependB, 
not  upon  the  strict  rights  of  the  parties  to 
some  redress,  nor  upon  the  question  whether 
the  defendants  have  violated  some  legal 
right,  but  it  depends  upon  whether,  under 
the  circumstances,  this  extraordinary  pro- 
cess should  go  in  the  particular  instance. 
Bray  v.  Ocean  City  R.  Co.  (N.  J.)  37  Atl. 
G04,  605. 

An  injunction  is  of  grace,  and  not  of 
right.  It  Is  the  conscience  of  the  chancellor 
which  is  to  be  aroused  or  quieted;  and  he, 
to  enlighten  his  conscience  as  to  whether 
he  should  put  forth  his  hand  or  withhold  it, 
will  look  upon  those  facts  which  aggravate 
or  mitigate  the  alleged  wrongdoing.  Penn- 
sylvania Min.  Ca  v.  Ohio  River  Junction  B. 
Co.,  54  Atl.  259,  263,  204  Pa.  856. 

It  is  said  that  an  'Injunction  Is  of 
grace."  This  does  not  mean  that  a  chancel- 
lor may  grant  or  refuse  an  injunction  as  be 
pleases,  but  that  his  action  la  controlled  bry 
considerations  of  conscience.  He  does  that 
which  in  good  conscience  he  ought  to  do. 
The  question  in  each  case  must  depend 
upon  the  circumstances  out  of  which  it 
grows,  and  requires  the  exercise  of  Judg- 
ment in  determining  the  equities  Involved. 
Heilman  v.  Lebanon  &  A.  8t  Ry.  Co.*  87 
AtL  110,  120,  180  Pa.  627. 

INJURE. 

"Injure,"  when  applied  to  animals,  busi- 
ness, persons,  or  property,  see  "In- 
Jury  to  Animals**;  "Injury  to  Busi- 
ness"; "Injury  to  the  Person";  "In- 
Jury  to  Property." 

To  injure  means  to  do  harm  to;  inflict 
damage  or  detriment  upon;  Impair  or  de- 
teriorate in  any  way.  State  ex  rel.  Star 
Pub.  Co.  V.  Associated  Press,  60  S.  W.  91, 
100,  159  Mo.  410,  51  L.  B.  A.  151,  81  Am. 
St  Rep.  868. 

In  a  statute  making  the  husband  or  wife 
a  competent  witness  where  he  or  she  Is  the 
party  injured  by  the  offense  committed,  the 
word  "injured"  must  be  construed  in  its 
plain,  ordinary  sense,  as  signifying  the 
privation  of  a  legal  right,  a  wrong,  a  tort, 
and  not  to  be  limited  to  personal  or  physical 
injuries;  the  word  "injuries"  in  law  meaning 
any  wrong  or  dama'ge  done  to  a  man's  per- 
son, rights,  reputation,  or  gooda  Jordan  t. 
State,  41  N.  £L  817,  818,  142  Ind.  422. 

As  used  in  3  How.  Ann.  St  |  3208f7, 
providing  that  any  bank  officer,  who  with  in- 
tent to  injure  or  defraud  the  bank  or  any 
company,  etc*   "injure  or  defraud"  means 
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any  infraction  of  the  banking  law  which 
would  tend  to  depreciate,  destroy,  squander, 
or  dissipate  some  of  its  pn^erly  or  assets. 
People  y.  Comstock,  78  N.  W.  245,  247,  115 
Mich.  305. 

The  word  ••injury,"  as  used  In  Acts 
1869,  Na  4,  providing  that  any  person  who 
unlawfully  furnishes  intoxicating  liquors  to 
another  shall  be  liable  for  any  injury  caused 
by  such  person  while  under  the  influence  of 
liquor,  should  be  construed  to  be  used  in  the 
sense  of  unlawful  damage  or  hurt,  and  not 
to  include  anything  done  in  lawful  self- 
defense.    Smith  y.  Wilcox,  47  Vt  537,  545. 

As  used  in  Comp.  St  1895,  c.  50,  f  0, 
proyiding  that  any  person  who  may  be  "in- 
jured" by  reason  of  the  selling  of  intoxicat- 
ing liquor  by  a  person  licensed  may  sue  on 
the  licensee's  bond,  the  word  "Injured"  is 
synonymous  with  the  word  "damaged." 
Gran  y.  Houston,  64  N.  W.  245,  248,  45  Neb. 
813. 

As  defraud. 

The  phrase  '•injure  or  defraud,"  as  used 
in  Code,  I  4370,  which  imposes  a  penalty  for 
obtaining  money  or  property  by  any  false 
pretense  or  token,  with  the  intent  to  "in- 
jure or  defraud,"  expresses  no  more  than 
is  implied  in  the  word  "defraud";  the  word 
"injure"  being  surplusage  Carlisle  y.  State, 
76  Ala.  75,  77. 

The  word  "injure,"  in  Rey.  St  S  5209 
[U  8.  Comp.  St  1901.  p.  3497],  making  it 
criminal  for  any  officer  or  employ^  of  any 
national  bank  to  make  any  false  entry  to 
injure  or  defraud  the  association  or  any 
other  company,  is  used  in  designating  an 
Injury  which  may  come  to  the  party  whose 
property  is  taken,  without  any  reference  to 
whether  the  party  who  conyerts  it  is  bene- 
fitted or  not  It  has  a  different  meaning  than 
the  word  "defraud,"  which  in  such  connec- 
tion necessarily  implies  that  adyantage  comes 
to  the  party  defrauded  and  corresponding 
damage  to  the  party  who  is  defrauded. 
United  States  y.  Lee  (U.  S.)  12  Fed.  816,  819. 

As  destroy* 

Under  a  statute  proyiding  that  "who- 
eyer  willfully  and  maliciously  destroys  or 
injures  the  personal  property  of  another," 
etc.,  shall  be  punished,  etc.,  defendant  was 
charged  with  willfully  and  maliciously  in- 
juring four  dresses  and  flye  skirts,  by  will- 
fully and  maliciously  cutting  and  tearing 
each  of  them  into  many  pieces,  whereby 
they  were  all  greatly  damaged  and  injured. 
The  eyidence  was  that  the  dresses  and  skirts 
were  so  cut  and  torn  that  they  were  unfit 
for  further  use,  and  worthless  as  dresses  and 
skirts  in  their  then  condition.  The  defend- 
ant requested  the  Judge  to  Instruct  the  Jury 
4WDfl.&P.-41 


that,  if  they  found  that  the  articles  were 
destroyed,  they  should  acquit  him.  It  was 
held  that  the  Jury  were  properly  authorized 
to  conyict  on  the  ground  that  the  goods  were 
injured.  Commonwealth  y.  Sulliyan,  107 
Blass.  218,  219. 

Laws  1860,  e.  845,  which  proyides  that 
the  lessees  or  occupants  of  any  building 
which  shall,  without  any  fault  or  neglect 
on  their  part,  be  destroyed  or  be  so  injured 
by  the  elements,  etc.,  as  to  be  untenantable 
and  unfit  for  occupancy,  shall  not  be  liable 
or  bound  to  pay  rent  etc.,  refers  to  an  in- 
Jury  to  the  premises  short  of  total  destruc- 
tion which  is  caused  by  the  elements  acting 
with  unusual  power  or  by  human  agency. 
Suydam  y.  Jackson,  54  N.  Y.  450,  455.  So, 
also,  under  like  Ohio  statutes,  Hilliard  y. 
New  York  &  Cleyeland  Qas  Coal  Co.,  41  Ohio 
St  662,  669,  52  Am.  Rep.  99. 

As  aiake  less  ymlnable* 

The  word  •Injure."  as  used  in  a  contract 
for  the  sale  of  a  certain  ship,  to  be  paid  for 
by  installments,  by  which,  after  the  first 
payment  the  purchaser  should  take  posses- 
sion of  the  ship,  with  liberty  to  make  such 
repairs  as  he  might  wish,  to  load  the  ship, 
or  to  secure  passengers  for  her,  provided 
nothing  was  done  to  injure  the  vessel,  means 
something  which  makes  the  vessel  less  val- 
uable to  the  owners,  and  does  not  prevent 
him  making  an  alteration  therein  which  does 
not  produce  such  an  effect  The  Ferax  (U 
S.)  8  Fed.  Cas.  1147. 

As  yez. 

The  expression  •Injuring  and  harassing," 
as  used  in  an  affidavit  for  a  distress  war- 
rant stating  that  the  warrant  is  not  served 
out  for  the  purpose  of  injuring  or  harassing 
the  defendant  is  equivalent  to  the  phrase 
"vexing  or  harassing,"  as  used  in  a  statute 
requiring  such  affidavits  to  state  that  the 
warrant  is  not  for  the  purpose  of  vexing  or 
harassing  the  defendant  Biesenbach  y.  Key, 
63  Tex.  79,  81. 

INJURED  FEZXIN08. 

See  "Feelings." 

INJURED  IN  PROPERTY. 

Laws  1873,  c.  646,  §  1,  providing  that 
every  employer,  who  shall  be  injured  in 
property  or  means  of  support  in  consequence 
of  the  intoxication  of  any  person,  shall  have 
a  right  of  action  against  any  person  who 
shall,  by  selling  the  intoxicating  liquors, 
have  caused  the  intoxication  of  such  person, 
applies  to  something  which  one  legally  owns, 
not  that  to  which  he  has  only  a  moral 
claim,  or  which  another  person  will  prob- 
able permit  him  to  have,  so  that  it  does  not 
apply  to  services  to  be  rendered  by  another 
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during  minority.    Streever  v.  Birch,  17  N.  T. 
Supp.  195,  197,  62  Hun,  298. 

INJURED  PARTY. 

See  **Injnre(J  Person.* 

INJURED  PERSON. 

See,  also,  "Injury  to  the  Person.** 

Crimes  Act,  f  13,  providing  that  the  **paiv 
ty  injured*'  shall  in  all  cases  he  a  competent 
witness,  means  "the  person  who  is  the  im- 
mediate and  direct  sufferer  from  the  offense 
committed."  People  v.  Howard,  17  Cal.  63, 
64. 

A  statute  giving  rights  of  action  for  pen- 
alties to  a  person  injured  or  aggrieved  by 
certain  acts  refers  to  the  person  immedi- 
ately injured  by  the  very  act  prohibited,  or 
by  some  direct  and  immediate  or  necessary 
and  natural  consequence  of  such  act,  and 
does  not  ordinarily  include  persons  only  col- 
laterally or  incidentally  injured  by  sucb  act 
Flour  inspectors  are  not  the  persons  injured 
by  tbe  selling  of  flour  required  to  be  inspect- 
ed without  procuring  tbe  same  to  be  in- 
spected, for  which  sale  a  penalty  is  given. 
Hatch  V.  Robinson,  26  Vt  737,  739. 

CJode  Cr.  Proc.  1895,  art  606,  providing 
that  no  judge  shall  sit  in  any  case  where  the 
party  injured  may  be  connected  with  him  by 
consanguinity,  etc.,  includes  a  party  injured 
either  as  to  bis  person  or  propeily.  Janu- 
ary V.  State,  38  S.  W.  179.  180,  3C  Tex.  Cr.  R. 
488. 

The  term  **person  injured,"  In  Acts  1874, 
No.  51,  requiring  notice  to  be  given  to  the 
selectmen  in  case  of  injury  on  a  highway, 
and  providing  that  nothing  in  the  section 
shall  be  construed  to  apply  to  any  case  where 
the  person  injured  shall  in  consequence  there- 
of be  bereft  of  his  or  her  reason,  refers  to  the 
person  injured  in  the  accident  not  to  the  per- 
son injured  pecuniarily  as  a  result  of  the 
accident.  Eamee  v.  Town  of  Brattleboro,  54 
Vt  471,  475. 

Rev.  St  c.  58,  |  13,  which  provides  that 
any  person  injured  by  a  dog  may  recover 
double  the  amount  of  the  damage  sustained 
by  him,  is  not  limited  to  a  person  who  re- 
ceives on  his  own  person  a  wound  or  other 
damage  from  a  dog.  The  statute  only  de- 
clares the  general  principle,  giving  double 
damages  to  any  "person  injured"  by  a  dog; 
and  hence  the  parent  or  master  can  recover 
his  appropriate  damages,  and  the  minor  or 
servant  may  recover  in  his  own  name  dam- 
ages for  personal  suffering.  McCarthy  y. 
Guild,  53  Mass.  (12  Mete.)  291,  293. 

Under  1  Rev.  St  p.  588,  §  54,  which 
makes  it  an  offense  to  forcibly  pass  any 
gate  on  any  turnpike  or  plank  road,  and  pro- 


vides for  the  forfeiture  of  a  fixed  pecontazy 
sum  to  the  "corporation  injured,"  a  corpora* 
tlon  wliich  owned  a  plank  road,  but  had  as- 
signed the  management  of  a  part  of  the  road 
to  another  for  the  purpose  of  collecting  tolls, 
etc.,  would  not  be  included  (the  corporation 
having  no  interest  in  such  tolls),  where  the 
gate  passed  was  on  the  portion  of  the  road 
over  which  the  management  had  been  aa- 
signed  to  another.  Monterey,  C.  P.,  P.  P.  & 
C.  Plank  Road  Co.  T.  Chamberlain,  32  N.  Y. 
659,  661. 

Laws  1870,  c.  8,  I  8,  makes  a  person 
unlawfully  furnishing  liquor  responsible  for 
injuries  resulting  therefrom  to  a  party  In- 
jured. Held,  that  the  word  "party"  is  broad 
enough  to  include  persons,  male  or  female^ 
and  bodies  corporate  and  politic  Hollla  T. 
Davis,  56  N.  H.  74,  77. 

Acts  1887,  c.  71,  authorizing  the  recov- 
ery of  damages  for  the  mental  and  physical 
pain  to  the  "injured  person"  and  the  expense 
occasioned  to  him  in  his  life  and  to  his  es- 
tate upon  his  death,  must  be  construed  to 
mean,  not  only  the  injury  to  the  deceased 
resulting  from  sufferings,  etc.,  but  also  the 
Injury  resulting  to  his  family.  French  ▼. 
Mascoma  Flannel  Co.,  20  Atl.  363,  66  N.  H. 
90. 

Code,  §§  1883,  1891,  authorizing  a  party 
injured  to  sue  on  the  bond  for  failure  to  dis- 
charge an  official  duty,  applies  to  the  plain- 
tiff who  sues  for  the  penalty  given  for  such 
failure.  Joyner  v.  Roberts,  16  S.  E.  917,  112 
N.  C.  111. 

The  phrase  "party  injured,"  in  Rev.  St 
§  7146,  providing  that,  when  one  accused  of 
misdemeanor  is  brought  before  a  magistrate 
on  complaint  of  the  party  injured,  and  pleads 
guilty  to  tbe  charge,  the  magistrate  shall  sen- 
tence him,  refers  to  the  person  who  suffers 
some  particular  injury  from  the  offense,  as 
distinguished  from  that  which  results  to  the 
public  or  local  community  where  it  was  com- 
mitted. Hanaghan  v.  State,  36  N.  S.  1072,  51 
Ohio  St  24. 

IN JXTBES  GRAVES. 

Personal  insults  and  reproachful  lan- 
guage are  included  in  the  "injures  graves" — 
grievous  insults — which  are  by  the  Code  Na- 
poleon made  a  just  cause  of  divorce,  but  are 
not  either  in  terms  or  by  implication,  made 
under  our  law  the  cause  for  the  dissolution 
of  the  marriage  bond.  Butler  t.  Butler  (Pa.) 
1  Pars.  Eq.  Cas.  324,  844. 

INJURIA. 

By  "injuria"  is  meant  a  tortious  act 
It  need  not  be  willful  and  malicious;  for, 
though  it  be  accidental,  if  it  be  tortious,  an 
action  will  lie.    Sprague  ▼.  Heaps,  7  UL  App. 
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(7  Bradw.)  438,  446;  Hntcheson  T.  Peck  (N. 
Y.)  6  Johns.  195,  205;  Barnes  r.  Allen  (N.  Y.) 
1  Abb.  Dec.  Ill,  117  (citing  Wlnunon  T. 
Greenbank,  WlUe^  577,  681). 

mj  unions. 

Anything  that  Is  hnrtfnl,  disturbs  happi- 
ness. Impairs  rights,  or  prevents  the  enjoy- 
ment of  them  is  'Injurious/'  and,  if  it  causes 
displeasure  or  gives  pain  or  unpleasant  sensa- 
tions, it  is  offensive.  The  disturbing  cause 
must  be  real,  not  fanciful,  and  something 
more  than  mere  delicacy  or  fastidiousness; 
but  it  need  not  necessarily  be  apparent  to 
the  senses  of  sight,  smell,  or  hearing,  for  it 
may  be  injurious  without  offending  either. 
Thus,  by  the  general  principles  of  equity,  the 
continuance  of  a  powder,  dynamite,  or  fire 
establishment,  or  a  house  of  ill  fame,  will  be 
enjoined  at  the  suit  of  one  who  is  deprived  of 
the  comfortable  enjoyment  of  his  property  by 
the  close  proximity  of  such  a  nuisance.  The 
use  of  premises  as  an  undertaker's  establish- 
ment for  the  sale  of  caskets  and  furnishing 
of  goods  for  funerals,  also  for  embalming 
bodies  for  autopsies  and  post  mortem  ex- 
aminations, and  for  the  reception  and  tempo- 
rary deposit  of  human  remains  awaiting 
burial,  la  offensive  and  injurious  within  the 
meaning  of  a  covenant  that  such  premises 
shall  not  be  used  for  any  trade  or  business  in- 
jurious or  offensive  to  the  neighboring  in- 
habitants. Rowland  v.  Miller,  15  N.  Y.  Supp. 
701. 

INXDRIOnSIiT  AFFECTED. 

^'Injuriously  affected"  is  synonymous 
with  and  equivalent  to  "damaged."  Town  of 
Longmont  v.  Parker,  23  Pac.  443,  444, 14  Oolo. 
386,  20  Am.  St  Rep.  277. 

The  English  courts  have  usually  held 
that  the  words  "injuriously  affected,"  as 
used  in  statutes  relating  to  compensation  for 
land  injuriously  affected  by  railroads,  only 
allow  compensation  where  a  right  of  action 
would  have  existed  at  common  law;  yet  in 
their  application  of  this  construction  they 
have  been  extremely  liberal,  sometimes  de- 
claring that  actionable  at  law  which  we  gen- 
erally do  not  so  consider.  City  of  Denver 
V.  Bayer,  2  Pac  e,  11,  7  Colo.  113. 

Under  an  act  which  allowed  damages 
when  lands  were  injuriously  affected,  it  was 
h^ld,  that  the  test  applied  to  determine  the 
proper  meaning  of  the  words  'injuriously  af- 
fected," as  giving  a  right  to  compensation, 
was  whether  the  act  done  in  carrying  out 
the  works  in  question  was  an  act  which 
would  have  given  a  right  of  action  if  the 
works  had  not  been  authorized  by  the  stat- 
ute. In  other  words,  if  the  act  affecting  the 
land  had  been  done  by  an  individual,  he 
would  be  liable  for  damages.  Delaplaine  v. 
Chicago  A  N.  W.  R.  Co.,  42  Wis.  214^  24  Am. 


Rep.  886L  And  in  McCarthy  r.  Board  of 
Works,  U  R.  8  C.  P.  209,  it  is  said:  '"The 
act,  therefore,  injuriously  affecting,  must  be 
that  which  would  be  wrongful,  but  for  the 
statute.  It  is  enough  •  •  •  that  it  might 
be  prevented  by  injunction."  Memphis  &  C. 
R.  Co.  V.  Birmingham  S.  &  T.  R.  Ry.  Co..  11 
South.  642,  643,  06  Ala.  571«  18  Lw  R.  A.  166. 

The  words  "injuriously  affected,"  in  the 
land  clauses  of  Consolidated  Act,  f  68,  re- 
quiring compensation  for  lands  injuriously  af- 
fected, characterize  a  cause  of  injury  inde- 
pendent of  taking  land,  and  are  not  limited 
to  damages  sustained  by  persons  whose  lands 
or  part  of  whose  lands  are  taken,  used,  or  di- 
rectly interfered  with,  and  the  right  of  com- 
pensation extends  to  and  may  be  asserted  in 
respect  to  consequential  damages.  East  & 
West  India  Docks  &  B.  J.  Ry.  Co.  ▼.  Gattkei, 
3  Macn.  &  G.  155,  161. 

Gen.  St  1878,  c.  34,  requiring  corpora- 
tions exercising  the  right  of  eminent  do- 
main to  compensate  for  property  injuriously 
affected,  means  that  the  damage  must  be  spe- 
cial, differing  in  kind  from  that  sustained  by 
the  public  generally,  and  which  by  common 
law  would  have  given  a  private  right  of  ac- 
tion. Rochette  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  20  N.  W.  140,  141,  32  Minn.  201. 

Land  adjoining  a  road  which  is  lowered 
by  the  act  of  a  railroad  company  is  land  "in- 
juriously affected,"  within  the  meaning  of  an 
act  providing  that  compensation  should  be 
made.  Reg.  v.  Eastern  Counties  R.  Co.*  2 
AdoL  &  E.  847,  363. 

INJXTRT. 

See  "Actionable  Injury";  "Bodily  Injur 
ry";  "Civil  Injuries";  "Continuous  In- 
jury"; "Direct  Injury";  "Great  Bodi- 
ly Injury";  "Intentional  Injury";  "Ir- 
reparable Injury";  "Malicious  Injury"; 
''Material  Injury";  "Necessary  Injury"; 
"Pecuniary  Injuries";  "Permanent  In- 
jury"; "Physical  Injury";  "Private 
Injury";  "Public  Injury";  "Serious 
Bodily  Harm  or  Injury";  "Sudden  In- 
jury"; "Unlawful  Injury." 

Willful  injury,  see  "Willful— Willfully." 

"An  injury,  legally  speaking,  consists  of 
a  wrong  done  to  a  person,  or,  in  other  words, 
a  violation  of  his  right"  Parker  v.  Gris- 
wold,  17  Conn.  287,  298,  42  Am.  Dec.  739; 
Carsteen  v.  Town  of  Stratford,  35  Atl.  276. 
278,  67  Conn.  428;  Springer  v.  J.  H.  Somers 
Fuel  Co.,  46  Atl.  370,  371,  196  Pa.  156. 

An  injury  is  a  wrong  or  tort  Woodruff 
V.  North  Bloomfield  Gravel  Min.  Co.  (U.  S.) 
18  Fed.  753,  781;  Parker  v.  Griswold,  17 
Conn.  287,  298,  42  Am.  Dec.  739. 

An  "injury"  is  damage  resulting  from  an 
unlawful  act  Thornton  ▼•  Thornton,  63  N. 
C.  211,  212. 
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Webster  defines  "injury^  to  mean,  In 
general,  "any  wrong  or  damage  done  to  a 
<nan'8  person,  rights,  reputation,  or  goods. 
Northern  Ry.  of  France  T.  Carpentler  (N.  Y.) 
13  How.  Prac.  222.  223. 

Injury  Is  any  wrong  or  damage  done 
to  another,  either  In  his  person,  rights,  repu- 
tation, or  property.  Hitch  v.  Edgercombe 
County  Com'n,  44  S.  B.  80,  132  N.  a  573 
(citing  Black). 

**The  word  'Injury'  includes  erery  wrong, 
everything  that  is  not  done  rightfully." 
▲yers  y.  Lawrence,  59  N.  Y.  192,  197. 

"Injury,"  in  its  legal  sense,  means  dam- 
age resulting  from  a  yiolatlon  of  a  legal 
right  It  Is  this  violation  of  a  legal  right 
which  renders  the  act  wrongful  in  the  eye 
of  the  law  and  makes  it  actionable.  Ma- 
cauley  v.  Tierney,  33  Atl.  1,  2,  19  R.  L  255, 
37  L.  R.  A.  455,  61  Am.  St  Rep.  770. 

"Injury,"  as  used  in  a  statute  providing 
that  a  trust  deed  shall  be  void  which  oper- 
ates to  the  injury  or  exclusion  of  a  resident 
creditor,  means  the  deprivation  of  some  legal 
right  Brittle  Silver  Co.  v.  Rust,  51  Pac. 
526,  529,  10  Colo.  App.  463. 

Injuries,  in  the  sense  of  wrongful  inva- 
sions of  a  right,  may  be  considered  as  of 
two  kinds:  (1)  Pecuniary  and  (2)  nonpe- 
cunlary.  Pecuniary  injuries  are  such  as  can 
be,  and  usually  are,  without  difficulty  esti- 
mated by  a  money  standard.  Loss  of  real 
or  personal  property,  or  of  its  use,  loss  of 
time,  and  loss  of  services  are  examples  of 
those  kinds  of  injuries.  Nonpecunlary  in- 
juries are  those  for  the  measurement  of 
which  no  money  standard  is  or  can  be  appli- 
cable. As  the  books  phrase  it  damages  in 
such  cases  are  "at  large."  Bodily  and  men- 
tal pain  and  suffering  are  familiar  examples 
of  this  class.  Broughel  v.  Southern  New 
England  Tel.  Co.,  48  Atl.  751,  754,  73  Conn. 
614,  84  Am.  St  Rep.  176. 

As  used  in  actions  where  error  in  a 
trial  is  presumed  to  be  to  the  injury  of  a 
party,  the  word  "Injury"  means  effect  upon 
the  result  and  hence  error  without  injury  is 
not  reversible.  State  v.  Reddlngton,  64  N. 
W.  170,  171,  7  S.  D.  368. 

Aooident  MjnoajmomB* 

In  an  action  for  injuries  caused  by  the 
derailment  of  a  car,  the  court  charge  that, 
in  order  to  bar  the  plaintiff,  the  defendant 
must  show  that  some  negligence  of  the  plain- 
tiff contributed  to  the  accident  in  such  a 
way  that,  if  the  plalntilf  had  not  been  negli- 
gent, the  accident  would  not  have  happened, 
and  refused  to  charge  that,  if  plaintiff  was 
guilty  of  any  negligence  contributing  to  the 
Injury  for  which  recovery  is  sought  he  can- 
not recover.  It  was  argued  that  the  use  of 
the  word  ''accident"  instead  of  the  word 
"injury,'*  was  erroneous;   the  argument  be- 


ing that  the  word  "accident"  referred  to  the 
deraUment  while  the  "lnjury"->that  is,  the 
wounding  of  plaintiff— occurred  by  the  fall 
of  the  car  to  the  bottom  of  the  embankment. 
It  was  held  that  the  terms,  with  respect  to 
causation,  are  practically  IndlstinguiBhable. 
If  the  derailment  was  not  caused  by  the  air 
brakes  being  uncoupled,  neither  was  the  fall 
of  the  car  from  the  bank  so  caused;  so  that 
for  the  purpose  of  the  case  it  was  proper  to 
treat  "accident"  and  "injury"  as  synony- 
mous. Smith  V.  Erie  R.  Co.,  52  Atl.  634, 
638,  67  N.  J.  Law,  636,  59  L.  B.  A.  302. 


Damage  dlstinsvished. 

There  la  a  material  distinction  between 
"damages"  and  'injury."  Injury  is  the 
wrongful  act  or  tort  which  causes  loss  or 
harm  to  another.  Damages  are  allowed  as 
an  indemnity  to  the  person  who  suffers  loss 
or  harm  from  the  injury.  The  word  "In- 
Jury"  denotes  the  illegal  act  The  term 
"damages"  means  the  sum  recoverable  as 
amends  for  the  wrong.  The  words  are 
sometimes  used  as  synonymous  terms,  but 
they  are  in  strictness  words  of  widely  dif- 
ferent meaning.  There  is  more  than  a  mere 
verbal  difference  in  their  meaning.  If  they 
describe  essentially  different  things.  This 
the  law  has  always  recognized,  for  it  is 
often  declared  that  no  action  will  lie  be- 
cause the  action  is  "damnum  absque  in- 
juria." City  of  North  Vernon  v.  Voegler,  2 
N.  E.  821,  824,  103  Ind.  314. 

The  term  "injury/*  as  the  same  is  used 
to  designate  a  cause  of  action  for  a  tort 
implloa  something  more  than  damage,  and 
in  order  to  authorize  a  recovery  it  must  be 
proved,  not  only  that  damage  resulted  from 
the  act  but  also  either  that  the  act  of  itself 
was  illegal  or  unlawful,  or,  if  legal,  either 
that  it  was  improperly  done  or  the  injury 
might  have  been  anticipated  by  the  doer  of 
the  act;  had  he  acted  as  a  reasonably  pru- 
dent person.  Brown  v.  Kendall,  60  Mass. 
(6  Cush.)  292,  295. 

By  the  use  of  the  word  "damaged,"  in 
a  complaint  in  an  action  of  trespass  alleging 
that  plaintiffs  have  been  damaged  by  the 
entry  and  by  other  acts  committed  by  de- 
fendants, is  evidently  meant  "injured," 
which  means  In  the  law  the  privation  or  vio- 
lation of  a  right;  something,  in  other  words, 
for  which  an  action  will  lie  in  behalf  of  the 
insured  person;  an  actionable  wrong.  Mr. 
Black  says  that  an  injury  is  any  wrong  or 
damage  done  to  another,  either  in  his  per- 
son, rights,  reputation,  or  property.  It 
seems,  therefore,  that  plaintiffs,  and  in  an 
informal  way,  it  may  be  admitted,  allege 
an  injury  to  their  property  rights  sufficient 
to  state  a  cause  of  action  for  trespass. 
Hitch  V.  Edgecombe  County  Com'rs,  44  8. 
B.  30,  132  N.  C.  573. 

A  distinction  must  be  made  betweoi 
"damnum"   and   "injuria."     We  eommonly 
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xim  the  words  'injury"  and  "damage^  fai- 
dlscrimlDately,  but  in  the  rule  that  "ex 
damno  absque  injuria  non  oritur  actio"  these 
Latin  words  are  distinct.  "Damnum"  means 
only  harm,  hurt,  loss,  damage;  while  "in- 
juria" comes  from  "in,"  against,  and  "Jus," 
right,  and  means  something  done  against  the 
right  of  the  party,  producing  damage,  and 
has  no  reference  to  the  fact  or  amount  of 
damages.  Unless  a  right  is  yiolated,  though 
there  be  damage,  it  is  "damnum  absque  in- 
juria." West  Virginia  Transp.  CJo.  v.  Stan- 
dard Oil  Co.,  40  S.  B.  591,  592.  50  W.  Va.  611, 
56  L.  R.  ▲.  804,  88  Am.  St  Rep.  895. 

Znjnrles  from  Jndiolal  prooeedlsfts^s. 

The  word  "Injury,"  as  used  in  Code, 
f  219,  providing  that  an  injunction  may  be 
issued  to  restrain  the  commission  or  con- 
tinuance of  some  act,  the  commission  or 
continuance  of  which  during  the  litigation 
would  produce  injury  to  the  plaintiff,  etc., 
does  not  Include  that  accomplished  by  Judi- 
cial proceedings  and  forms  of  law,  unless 
abused.  Wordsworth  v.  Lyon  (N.  Y.)  5  How. 
Prac.  463  (cited  in  McGune  v.  Palmer,  28  N. 
Y.  Super.  Ct  [5  Rob.]  607,  608);  McGune  t. 
Palmer,  28  N.  T.  Super.  Ot  (5  Rob.)  607. 

Zninries  to  property. 

The  Minnesota  act  Incorporating  the 
City  of  Minneapolis  (Sp.  Laws  1881,  p.  465, 
c.  8,  I  20)  provides  that  no  action  shall  be 
maintained  against  the  city  of  Minneapolis 
on  account  of  any  injuries  received  b:f^  means 
of  any  defect  in  the  condition  of  any  bridge, 
street,  sidewalk,  or  thoroughfare,  unless 
such  action  shall  be  commenced  within  one 
year  from  the  happening  of  the  injury,  etc., 
includes  injuries  to  property  as  well  as  in- 
juries to  persons.  Nichols  v.  City  of  Min- 
neapolis, 16  N.  W.  410,  411,  80  Mhin.  545. 

A  dty  charter  contained  a  clause  em- 
powering the  common  council  to  clean  the 
streets  and  to  pass  ordinances  requiring  the 
same  to  be  kept  free  from  incumbrance  or 
Injury.  Held,  that  the  word  "Injury"  Is  a 
comprehensive  word.  Including  any  wrong 
or  damage  done  to  that  which  is  good  or 
valuable,  and  it  is  this  from  which  the  com- 
mon council  was  empowered  to  keep  the 
streets  free;  and  hence  they  had  power  to 
pass  an  ordinance  prohibiting  any  person 
using  a  cart  on  a  paved  street  from  carrying 
more  than  a  certain  number  of  pounds,  un- 
less the  tires  of  the  vehicle  were  of  a  certain 
prescribed  width.  City  of  Utica  v.  Blake- 
slee  (N.  Y)  46  How.  Prac.  165,  167. 

As  pliysioal  iajnries. 

The  word  "injury,"  as  used  In  Rev.  St 
e.  25,  §  22,  providing  that  any  person  who 
shall  receive  any  injury  in  his  person  or 
property  from  a  defect  in  a  highway,  may 
maintain  an  action  against  a  town  for  the 
damages  occasioned  thereby,   means  physi- 


cal injury  in  his  person,  or  in  his  horse,  or 
other  material  objects  which  can  be  de- 
nominated "property,"  and  does  not  extend 
to  expenses  incurred  or  loss,  unless  they  are 
incident  to  such  physical  Injury  and  consti- 
tute one  Item  of  the  damage  caused  by  it 
Bralley  v.  Inhabitants  of  Southborough,  60 
Mass.  (6  Gush.)  141, 142. 

As  resvlt  tvmn.  walawfvl  aot« 

"Injury,"  In  its  legal  sense,  means  dam- 
age resulting  from  an  unlawful  act,  not  a 
lawful  one.  State  r.  Moore,  89  Atl.  5*4, 
585,  69  N.  H.  99;  Bohn  Mfg.  Co.  v.  HolBs, 
55  N.  W.  1119,  1121,  54  Minn.  223,  21  L.  R.  A. 
337,  40  Am.  St  Rep.  819. 

"Injury,"  In  its  legal  sense,  means  dam- 
age resulting  from  an  unlawful  act  Asse- 
clations  may  be  formed,  the  object  of  which 
is  to  adopt  measures  that  may  tend  to  iS- 
mlnish  the  gains  and  profits  of  another,  and 
yet  not  be  unlawful.  A  combination  of 
merchants,  under  an  agreement  that  they 
will  not  sell,  except  for  cash,  to  any  debtor 
of  any  member  of  the  association  who  re- 
fuses to  settle  his  account  or  submit  it  to 
arbitration,  and  the  carrying  out  of  such 
agreement,  is  not  a  legal  injury  to  such  a 
debtor.  Reynolds  v.  Plumbers'  Material 
Protective  Ass'n,  63  N.  Y.  Supp.  303,  309,  80 
Misc.  Rep.  709. 

The  word  "Injury,"  as  used  in  Acts  1869, 
No.  4,  I  3,  providing  that,  whenever  any 
person  In  the  state  of  intoxication  shall 
willfully  commit  any  Injury  upon  the  per- 
son or  property  of  any  other  individual,  any 
person,  who  by  himself,  his  clerk,  or  servant, 
shall  have  unlawfully  furnished  any  part 
of  the  liquor  causing  the  intoxication,  shall 
be  liable  to  the  party  injured  for  all  damage 
occasioned  by  the  injury  so  done,  was  used 
in  the  sense  of  unlawful  damage  or  hurt, 
and  plainly  anything  done  in  lawful  self- 
defense  would  lay  no  foundation  for  an  ac- 
tion under  the  statute.  Smith  v.  Wilcox,  47 
Vt  537,  545. 

The  word  'Injury,"  as  used  In  the  by- 
law of  an  unincorporated  barbers*  protec- 
tive beneficial  association,  providing  that  any 
member  may  be  expelled  from  the  associa- 
tion for  conduct  tending  to  the  injury  of 
any  of  its  fellow  members  or  of  the  associa- 
tion, means  the  unlawful  infringement  or 
privation  of  rights,  and  therefore  a  member 
cannot  be  expelled  on  evidence  that  he 
caused  certain  members  to  be  arrested  for 
violation  of  the  Sunday  law.  Manning  v. 
Klein,  1  Pa.  Super.  Ot  210,  217. 

IJIJUKT  BT  FIBE. 

See  "Lobs  by  Fhre." 


mJUBT  IN  OONSEQUEirOB  OF 

See  "Heat** 
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INJURY  TO  ANIMAIJI. 

Under  an  act  providing  that,  if  any  dog 
shall  kill  or  injure  any  sheep,  the  owner  of 
the  dog  shall  be  liable  for  damages,  etc.,  it  is 
held  that  the  word  "Injure"  is  broad  enough 
to  Include  an  injury  by  means  of  a  chasing 
or  worrying,  although  no  external  hurt  was 
oi*casloned  by  It  Among  the  popular  signifi- 
cations of  the  word  "injure"  are  "to  do 
wrong  or  harm  to;  to  cause  loss  or  detri- 
ment to;  to  impair;  to  impair  soundness, 
as  of  health;  to  damage  and  lessen  the 
value  of;  to  make  worse."  Job  v.  Harlan, 
13  Ohio  St.  494. 

The  word  "Injuring,"  as  used  in  Act. 
April  15,  1857,  providing  that  the  crime  of 
maliciously  killing  and  injuring  horses  and 
other  animals  shall  be  punished,  etc.,  should 
be  construed  to  include  willfully  and  ma- 
liciously cutting  a  horse's  mane  close  to  the 
skin,  and  his  tail  as  close  to  the  dock  as 
the  hair  could  be  cut  The  word  'Injuring" 
should  be  construed  as  meaning  lessening 
the  value  of,  and  should  not  be  limited  to 
the  meaning  of  wounding,  etc  Oviatt  ▼. 
State,  19  Ohio  St  673,  576. 

XNJURT  TO  BUSINESS. 

An  agreement  by  one  in  the  employ  of 
a  milk  dealer  that  on  the  final  termination 
of  such  employment,  he  would  not  directly 
or  indirectly  solicit  the  customers,  or  any 
of  them,  on  the  employer's  milk  route,  to 
buy  milk  of  him,  or  do  anything  whatever 
to  divert  the  trade  or  •Injure  the  business 
or'  the  employer  in  the  city,  does  not  im- 
ply that  he  should  not  sell  milk,  but  only 
that  he  should  not  sell  to  the  purchasers  of 
the  employer.  Selling  milk  to  his  employer's 
old  customers,  who  have  bought  without 
any  solicitation  or  interference  on  his  part, 
is  not  a  breach  of  the  agreement;  for  such 
sales  do  not  injure  the  business  of  the  em- 
ployer in  a  legal  sense.  Stull  r.  Westfall 
(N.  Y.)  26  Hun,  1,  2. 

INJURY  TO  INHERITANCE. 

Civ.  Code,  S  826,  providing  that  a  per- 
son having  an  estate  in  fee  In  remainder 
or  reversion  may  maintain  an  action  for 
any  "Injury  done  to  the  inheritance,"  should 
be  construed  to  Include  the  diversion  of 
natural  water  from  land.  The  flow  of  nat- 
ural water  over  land  is  a  continuous  source 
of  fertility  and  benefit,  and  its  withdrawal 
is  followed  by  consequences  which  are  per- 
petually injurious  to  the  freehold.  Heilbron 
V.  Last  Chance  Water  Ditch  Co.,  17  Pac.  65, 
67,  75  Cal.  117. 

Code  Civ.  Proc.  {  1665,  providing  that 
a  remainderman  may  maintain  an  action 
founded  upon  an  "injury  done  to  the  inherit- 
ance," notwithstanding  any  intervening  es- 


tate, etc.,  includes  the  erection  of  an  ele- 
vated railroad,  whereby  the  market  value 
of  the  land,  in  which  the  remainderman  Is 
interested,  has  been  depreciated.  Thompson 
V.  Manhattan  By.  Co.,  6  N.  T.  Supp.  929,  15 
Daly,  438. 

INJURT  TO  IiIMB. 

The  term  'Injury  to  limb**  Is  equivalent 
to  the  phrase  "bodily  injury."  Bailey  t. 
Bailey,  97  Mass.  373,  37a 

INJURT  TO  MEANS  O?*  SUPPORT. 

No  "injury  to  the  means  of  support"  of  a 
wife  results  simply  because  the  husband  may 
become  intoxicated,  and  while  In  that  condi- 
tion lose  time  or  neglect  his  business,  or  be- 
comes Injured,  or  earns  less  money,  or  even 
loses  It  by  neglect  of  business,  and  hence  Is 
not  possessed  of  as  large  means  as  he  would 
have  been;  and  therefore  the  wife  cannot  re- 
cover for  injury  to  her  means  of  support  from 
one  selling  liquor  to  the  husband.  "The  stat- 
ute authorizing  a  recovery  of  damages  for 
injury  to  the  wife's  means  of  support"  was 
not  Intended  as  a  means  of  speculation,  but 
as  a  protection  against  injury  to  the  wife  and 
children  of  the  drunkard,  to  preserve  the 
property  used  by  the  family  from  destruction, 
and  to  protect  the  family  against  immediate 
or  probable  want  of  adequate  support;  not 
to  enable  the  aflluent,  or  those  well  provided 
for,  to  sue  and  recover.  Confrey  v.  Stark,  78 
111.  187,  189. 

Laws  1873,  c.  646,  providing  that  every 
person  who  shall  be  injured  in  means  of  sup- 
port in  consequence  of  the  Intoxication  of 
any  person  shall  have  a  right  of  action 
against  the  person  who  sold  the  liquor,  etc, 
should  not  be  construed  to  Include  a  wife's 
deprivation  of  companionship  of  her  husband 
occasioned  by  Intoxication.  The  word  "In- 
jured" implies  a  wrong,  In  the  legal  sense  of 
the  word,  done  by  the  intoxicated  person  or 
done  in  consequence  of  the  Intoxication. 
Hayes  v.  Phelan  (N.  Y.)  4  Hun,  733,  737. 

INJURT  TO  MUNIOIPAI.ITT. 

The  word  "injury,"  as  used  in  the  stat- 
ute giving  a  right  of  action  to  taxpayers  in 
the  case  of  waste  or  injury  by  acts  of  officers 
or  municipal  bodies,  comprehends  only  ille- 
gal, wrongful,  or  dishonest  official  acts,  and 
was  not  intended  to  subject  official  action  of 
boards,  officers,  or  other  municipal  bodies 
acting  within  the  limits  of  their  Jurisdiction 
and  discretion,  but  which  some  taxpayer 
might  conceive  to  be  unwise,  improvident,  or 
based  on  errors  of  Judgment,  to  the  supervi- 
sion of  judicial  tribunals.  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280,  286,  26  N.  E.  2G3; 
Parfitt  V.  Kings  County  Gas  &  Illuminating 
Co.,  33  N.  T.  Supp.  1111,  1118,  12  Misc.  Bcp. 


INJURY  TO  MUNICIPALITY       3619 


INJURY  TO  PROPERTY 


278;  Zeigler  v.  Chapin,  126  N.  Y.  842,  27  N. 
BL  471;  Peck  y.  Belknap,  130  N.  Y.  8d4,  29 
N.  E.  977;  Sweet  v.  City  of  Syracuae,  14  N. 
Y.  Snpp.  421,  424,  60  Hun,  28;  Terrell  T. 
Strong,  35  N.  Y.  Supp.  1000,  1004,  14  Mlac 
Rep.  258;  Parfitt  ▼.  Ferguson,  38  N.  Y.  Supp. 
466,  471.  3  App.  Div.  176;  Basselin  v.  Pate, 
63  N.  Y.  Supp.  653,  657,  30  Misc.  Rep.  36a 
Such  term  includea  acts  wblcli  do  not  indi- 
rectly injure  taxpayers,  as  well  as  those  the 
direct  effect  of  which  la  to  cause  a  loss  or 
waste  of  public  property.  Parfitt  v.  Fergu- 
son, 38  N.  Y.  Supp.  466,  471,  8  App.  Div.  176. 

Within  the  meaning  of  the  provisions  of 
the  Code  authorizing  an  action  by  a  taxpayer 
to  prevent  waste  of  or  injury  to  municipal 
property,  such  action  is  confined  to  cases 
where  the  acts  complained  of  are  without 
power,  or  where  corruption,  fraud,  or  bad 
faith,  amounting  to  fraud,  is  charged.  Bas- 
selin V.  Pate,  63  N.  Y.  Supp.  653,  657,  80 
Misc.  Rep.  368. 

The  terms  "waste"  and  "injury,"  as  used 
In  the  statute  authorizing  a  taxpayer  to 
maintain  an  action  against  an  officer  of  a 
city  for  waste  or  injury  to  its  property,  do 
not  comprehend  individual  acts,  but  only  il- 
legal, wrongful,  and  dishonest  acts  of  public 
officials.  The  fact  that  a  private  individual 
is  unlawfully  injuring  the  property  of  the 
city  without  the  knowledge  of  the  official  does 
not  render  the  official  liable  to  such  action. 
Sheehy  v.  McMillan,  49  N.  Y.  Supp.  1088, 
1090,  26  App.  Div.  140. 

nfJXTRT  TO  THE  PEBSOH. 

See,  also,  •'Personal  Injury." 
See   "Action   for   Injury   to   Person   or 
Character." 

To  injure  is  to  do  harm;  to  hurt;  to 
damage;  to  hurt  or  wound  the  person.  It 
indicates  a  hurting  or  wounding  which  does 
not  result  fatally.  We  speak  of  persons  kill- 
ed and  injured,  thus  making  a  wide  distinc- 
tion between  the  two.  Williamson  ▼.  State, 
2  Ohio  Cir.  Ct  R.  282,  1  O.  a  D.  492. 

In  defining  manslaughter,  the  trial  court 
defined  heat  of  passion  as  "a  condition  of 
quick  anger  or  sudden  injury  engendered  by 
some  real  or  supposed  injury."  On  appeal 
the  words  "sudden  injury"  were  held  to  be 
misleading  and  confusing,  as  they  expressed 
a  physical,  and  not  a  mental,  condition. 
State  V.  Sloan,  66  Pac  864,  368,  22  Mont  293. 

Pen.  Code,  |  177,  providing  that  a  person 
who  willfully,  "with  intent  to  injure,"  in- 
flicts on  the  person  of  another  an  injury 
which  seriously  disfigures  his  person,  or  de- 
stroys or  disables  any  member  or  organ  of 
his  body,  or  seriously  diminishes  his  physical 
vigor  by  such  Injury,  should  be  construed  as 
referring  to  personal  injuries  of  the  same 


general  class,  or  to  such  as  might  reksonably 
be  expected  to  be  dangerous  or  result  in  seri- 
ous bodily  harm,  and  not  to  slight  injuries 
or  assaults,  from  which  such  results  are  not 
natural  or  reasonably  to  be  expected.  State 
T.  Hair,  34  N.  W.  893,  894,  37  Minn.  351. 

Revision,  p.  814,  requiring  that  the  par- 
ties, or  one  of  the  parties,  must  be  an  inhab- 
itant of  the  state  at  the  time  of  the  injury, 
desertion,  etc.,  in  order  to  give  the  courts  ju- 
risdiction of 'a  divorce  suit,  must  be  construed 
to  mean  "grounds  of  divorce,  when  applied  to 
cases  where  the  complaint  is  of  impotence, 
or  that  the  defendant  had  a  former  husband 
or  wife  living  when  the  marriage  ^k  place, 
or  that  the  marriage  was  within  the  prohibit- 
ed degrees."  A.  B.  ▼.  a  B.,  84  N.  J.  £q.  (7 
Stew.)  43,  44. 

IMJURT  TO  PBOPEBTT. 

Bouvier  says  "injuries  to  personal  prop- 
erty are  the  unlawful  taking  and  detention 
thereof  from  the  owners."  Northern  Ry.  of 
France  t.  Carpentier  (N.  Y.)  18  How.  Prac. 
222,  223. 

An  injury  to  property  Is  an  actionable 
act  whereby  the  estate  of  another  is  lessen- 
ed, other  than  a  personal  injury  or  the  breach 
of  a  contract  Code  Civ.  Proc.  N.  Y.  1899,  { 
3343,  subd.  10;  James  ▼.  Signell,  69  N.  Y. 
Supp.  680,  682,  60  App.  Div.  75;  WelUer  v. 
Schreiber  (N.  Y.)  63  How.  Prac  491,  494. 

An  injury  to  property  consists  in  depriv- 
ing its  owner  of  the  benefit  of  it,  which  is 
done  by  taking,  withholdingr  deteriorating,  or 
destroying  it  Code  Civ.  Proc.  Cal.  1903,  I 
28;   Code  Civ.  Proa  Mont  1895,  §  8477. 

Civ.  Code,  I  898  (Swan  ft  C.  St  p.  1058), 
declaring  that  the  cause  of  action  shall  exist 
in  favor  of  the  owner  on  the  commission  of 
an  injury  to  personal  estate,  etc.,  means  dam- 
age done  to  some  specific  property  of  which 
the  person  is  the  owner.  It  is  not  damage 
arising  incidentally  or  collaterally.  Wolf  v. 
Wall,  40  Ohio  St  IIL 

The  term  "injury,"  as  used  In  a  charter 
of  a  water  company,  providing  that  if,  in  the 
location  of  the  works,  an  injury  should  be 
done  to  private  property,  and  the  parties 
could  not  agree  on  the  amount  of  compensa- 
tion to  be  made  to  the  owner,  either  party 
might  apply  to  the  court  to  appoint  viewers, 
means  any  and  every  damage  to  which  pri- 
vate property  can  or  may  be  subjected.  Ly- 
coming Gas  &  Water  Co.  v.  Moyers,  99  Pa. 
618,  619. 

The  word  **injury,"  as  used  in  Mansf. 
Dig.  Ark.  |  4994,  providing  that  an  action  for 
an  injury  to  real  property  must  be  tried  in 
the  county  in  which  the  subject  of  the  action 
or  some  part  thereof  is  situated,  should  be 
construed  in  a  tflchnicul  sense,  as  meaning 
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every  wrong  which  in  legal  contemplation  is 
an  injnry  to  real  property.  This  embraces 
n#t  only  injuries  committed  directly  and  for- 
cibly, for  which  an  action  of  trespass  was  the 
appropriate  remedy  under  the  former  prac- 
tice, but  such,  also,  as  nuisances,  the  obstruc- 
tion of  light  or  air,  diverting  water  courses, 
and  other  similar  wrongs,  for  which  the  rem- 
edy at  common  law  was  an  action  on  the 
case.  It  is  an  injury  to  plaintiff's  real  prop- 
erty to  remove  earth  therefrom  by  a  railroad 
company.  Cox  v.  Little  Rock  &  N.  R.  Co.,  18 
S.  W.  630,  631,  65  Ark.  454. 

Land  is  not  Injured,  within  the  meaning 
of  the  Pennsylvania  Ck>nstltution,  requiring 
that  land  taken  or  Injured  for  public  use  shall 
be  compensated  for,  by  the  mere  location  of 
a  street  on  the  plans  of  a  city.  Bush  v.  City 
of  McKeesport,  30  Atl.  1023,  1024,  166  Pa.  57. 

An  action  to  recover  for  goods,  the  sale 
ef  which  was  induced  by  a  fraudulent  repre- 
sentation that  they  were  to  be  sold  in  busi- 
nsss,  when  in  fact  they  were  to  be  pledged 
for  a  loan,  is  embraced  within  the  phrase  **in- 
jwry  to  personal  property,"  in  Ck)de  Civ.  Proc 
§  635,  stating  the  actions  In  which  judgments 
may  be  granted.  Weiller  v.  Schreiber  (N.  Y.) 
11  Abb.  N.  a  175. 

Advaaoes  made  on  forced  paper. 

Where.  plalntilTs  demand  was  created  by 
advances  made  on  the  faith  of  forged  bills 
and  notes,  such  demand  is  a  cause  of  action 
fsr  an  "injury  to  personal  property,"  within 
the  meaning  of  that  term  as  used  in  the  Code 
of  Civil  Procedure,  providing  that  any  act, 
either  than  a  personal  Injury,  by  which  the 
estate  of  another  is  lessened  or  reduced,  is  an 
injury  to  personal  property.  Bogart  t.  Dart 
(N.  Y.)  25  Hun,  395,  89a 

Breaking  of  gas  pipes. 

Under  Code  Civ.  Proc.  I  347,  subsec.  8, 
which  provided  that  an  attachment  might 
issue  in  an  action  for  damages  for  any  in- 
jury to  personal  property  in  consequence  of 
negligence,  fraud,  or  other  wrongful  act,  a 
gas  company  is  entitled  to  an  attachment  in 
an  action  for  damages  caused  by  the  wrong- 
ful breaking  of  its  gas  pipes  which  extended 
through  its  own  land  under  the  streets 
throughout  the  city.  Newbem  Gaslight  Co. 
V.  Lewis  Mercer  Const  Co.,  18  S.  B.  693,  694, 
113  N.  C.  649. 

Consequential  damages. 

The  words  "injured  and  destroyed^**  as 
used  in  Const  1874,  art.  16,  S  8,  providing 
that  corporations  exercising  the  right  of  em- 
iasnt  domain  should  be  liable  for  the  prop- 
erty 'Injured  or  destroyed,"  were  not  de- 
signed to  change,  alter,  or  limit  the  nature 
asd  effects  of  corporate  contracts,  but  to 
isipose  on  those  having  the  right  of  eminent 
domain  a  liability  for  consequential  dam- 


ages from  which  they  had  been  prorlouslx 
exempt  They  refer  to  a  taking  or  tiUtiiy 
resulting  as  a  consequence  of  the  use  of  m 
privilege  arising  from  the  right  of  emlnenit 
domain.  Bdmundson  v.  Pittsburg,  H  4  X. 
B.  Co.«  2  Ati.  404,  406,  111  Pa.  816. 

Const  1874,  art  10,  |  8»  provides  that 
municipal  and 'other  corporations  and  indi- 
viduals Invested  with  the  privilege  of  takingf 
private  property  for  public  use  shall  make 
just  compensation  for  property  taken,  in- 
jured, or  destroyed  by  the  construction  ot 
their  works,  highways,  or  improvements, 
which  compensation  shall  be  paid  or  secured 
before  such  taking.  Injury,  or  destruction. 
Held,  that  the  word  "Injury"  should  be  con- 
strued to  mean  Such  a  legal  wrong  as  would 
be  the  subject  of  an  action  for  damages  at 
common  law.  The  word  covers  such  inju- 
ries as  are  capable  of  being  ascertained  at 
the  time  of  the  Injury,  and  does  not  Include 
injuries  subsequently  arising  from  the  oper- 
ation of  a  railroad,  etc.,  without  negligence 
or  lack  of  skill,  such  as  annoyance  from 
smoke,  cinders,  noise,  etc.  Pennsylvania  R. 
Co.  V.  Marchant  13  Ati.  600,  698^  119  Pa. 
541,  4  Am.  St  Rep.  659. 

The  ^expression  "Injury  to  real  property,'* 
as  used  in  the  statute  giving  a  justice  of 
the  peace  jurisdiction  *^  actions  for  dam- 
ages for  Injury  to  real  property,  or  for  the 
taking,  detaining,  or  injuring  personal  prop- 
erty,'* Is  about  as  comprehensive  as  could 
well  be  devised,  and  embraces  all  injuries, 
whether  direct  or  consequential,  to  real 
property,  including  Injury  thereto  caused  by 
a  railroad  embankment  and  backing  up  of 
water  upon  the  land.  Chicago  &  A.  B.  Cow 
y.  Calkins,  17  IlL  App.  a?  Bradw.)  55^  56. 

OonTersion. 

Within  Const  art.  6,  I  7,  par.  2,  provid- 
ing that  justices  of  the  peace  shall  have  ju- 
risdiction in  cases  of  injuries  or  damages  to 
personal  property  which  do  not  exceed  one 
hundred  dollars,  the  words  '*injuries  or  dam- 
ages*' were  evidentiy  intended  to  be  syn- 
onymous, and  when  applied  to  property  they 
mean  some  physical  Injury  to  the  property 
itself,  some  trespass  upon  it  by  virtue  of 
which  its  value  has  become  diminished  or 
destroyed,  and  in  this  sense  conversion  im- 
plies no  such  Injury,  and  hence  the  justice 
court  has  no  jurisdiction  of  the  action  of 
trover.  Blocker  ▼.  Boswell,  84  B.  IL  289» 
290,  109  Oa.  230. 

Fall  In  market  pHee. 

Code,  S  635,  subd.  8,  relating  to  attach- 
ments obtained  on  the  ground  of  an  "injury 
to  personal  property"  in  consequence  of 
fraud,  cannot  be  construed  to  include  a  loss 
to  the  owners  of  tea  which  remained  in  the 
possession  of  the  owners  while  the  tea  bro- 
kers were  employed  to  sell  it;  which  loss  re* 
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suited  from  a  fall  in  the  market;  the  delay 
being  occasioned  by  the  refusal  of  the  own- 
ers to  accept  a  sale,  because  the  brokers 
themselTes  were  the  purchasers.  Roome  v. 
Jennings,  19  N.  Y.  Supp.  825,  61  Super.  Gt 
(29  Jones  &  8.)  361. 

Fraud  ov  false  warranty* 

Rev.  Code,  c.  7,  S  16,  authorizing  an  at- 
tachment to  be  issued  on  the  commission  of 
an  "injury  to  the  property  of  another,"  etc., 
does  not  include  a  false  warranty  or  a  deceit 
in  the  sale  of  personal  property.  "Property" 
Is  sometimes  used  in  a  broad  sense,  as  syn- 
onymous with  "estate";  but  the  legal  slg- 
niflcation  of  the  two  words  is  not  the  same. 
"Estate"  is  the  broadest  term,  and  includes 
choses  in  action.  "Property"  is  confined  to 
things  that  are  tangible.  Webb  y.  Bowler, 
60  N.  0.  362.  365. 

Code,  1 167,  subd.  8,  authorising  the  Join- 
der of  actions  for  injuries,  with  or  without 
force,  to  persons^  or  property,  or  either, 
"must  be  construed  to  mean  a  direct  cor- 
poreal damage  or  wrong  done  to  specific 
property,  and  not  to  the  mere  personal  rights 
or  rights  of  property."  It  does  not  include 
a  fraud  or  deceit  in  the  sale  of  property. 
Oleveland  v.  Barrows  (N.  Y.)  59  Barb.  364, 
369  (citing  Tracy  v.  Leland,  4  N.  Y.  Super. 
Ct  [2  Sandf.l  729;  Northern  Ry.  of  France  v. 
Carpentier  [N.  Y.]  13  How.  Prac.  222). 

Znivry  to  animals. 

The  phrase  "injuring  or  destroying  any 
other  public  or  private  property,"  in  Code,  S 
4627,  prohibiting  the  injuring  or  destroying 
of  any  other  public  or  private  property,  re- 
lates only  to  the  injury  or  destruction  of 
inanimate  property,  and  does  not  apply  to 
the  injuring  or  killing  of  animals.  Patton  v. 
State,  19  S.  B.  734,  735,  93  Qa.  Ill,  24  L.  R. 
A.  732. 

Znimry  to  business* 

For  the  purposes  of  a  dvil  action  an  in- 
Jury  to  one's  business  is  an  "injury  to 
property";  but  within  the  criminal  law  a 
threat  to  injure  one's  business  by  inducing 
his  employes,  who  are  on  a  strike,  to  persist 
in  their  refusal  to  work  for  him,  is  not  a 
threat  to  do  an  injury  to  the  property  of 
such  person,  within  the  meaning  of  Pen. 
Code,  If  552,  553,  which  defines  extortion  as 
procuring  the  property  of  another  by  means 
of  fear,  induced,  inter  alia,  by  threats  to 
injure  his  property.  People  v.  Barondess, 
16  N.  Y.  Supp.  436,  437,  61  Hun,  571. 

"Injury  to  property,"  as  used  in  Pen. 
Code,  I  553,  declaring  that  fear,  such  as  will 
constitute  extortion,  may  be  induced  by  a 
threat  to  do  an  unlawful  injury  to  property 
of  the  individual  threatened,  should  be  con- 
strued to  indude  a  threat  of  an  injury  to 
one's  business.    People  t.  Barondess,  81  N. 


E.  240,  241,  133  N.  Y.  649,  affirming  16  N.  Y. 
Supp.  436,  441.  61  Hun.  571. 

Code  Civ.  Proc.  N.  Y.  |  549,  subd.  2, 
giving  an  action  against  persons  who  have 
combined  to  do  an  injury  to  property,  in- 
cludes injury  to  a  party's  business  and  the 
use  of  his  property.  Old  Dominion  S.  S.  Co. 
V.  McKenna  (U.  S.)  30  Fed.  4& 

Pen.  Code,  H  552,  553,  defining  extor^ 
tion  as  procuring  the  property  of  another  by 
means  of  fear,  induced  by  threats  to  injure 
his  property,  includes  an  injury  to  one's 
business.  People  v.  Hughes,  19  N.  Y.  Supp. 
550,  64  Hun,  638. 

Iioss  of  property  dUtinsr^slied. 

To  say  that  the  phrases  "loss  of  prop- 
erty" and  "injury  to  property,"  in  connection 
with  damages  to  freight  shipped,  have  the 
same  signification,  is  to  declare  them  synon- 
ymous, when  in  fact  they  are  not  One 
means  a  total  destruction  or  loss  of  prop- 
erty; the  other  means  a  partial  loss  or  de- 
struction; and  in  case  of  injury  a  value  may 
yet  remain  in  the  property,  equal  to  or  ex- 
ceeding the  stipulated  value.  Nelson  v. 
Great  Northern  R.  Co.,  72  Pac.  642,  648,  2B 
Mont.  297. 

Taking  distingnislied. 

An  injury  to  and  a  taking  of  private 
property  are  distinct  things.  Every  taking 
in  law  is  an  injury  of  some  kind,  though 
every  injury  does  not  include  a  taking. 
Property  is  taken  by  an  entry  upon  and  oc- 
cupation of  it,  as  in  the  ordinary  case  ef 
location.  It  is  injured  by  obstructing  ac- 
cess, as  in  Pennsylvania  R.  Co.  v.  Duncan, 
5  Atl.  742,  111  Pa.  352,  or  drainage,  as  in 
Pennsylvania  S.  V.  R.  Co.  v.  Ziemer,  17  Atl. 
187,  124  Pa.  560.  Garrett  v.  Lake  Roland 
El.  Ry.  Co.,  29  Atl.  830,  832,  79  Md.  277,  24 
L.  R.  A.  396  (citing  Jones  v.  Brie  &  W.  V. 
R.  Co.,  25  Atl.  134,  137,  151  Pa.  30). 


INJUSTICE. 

Under  a  statute  authorizing  an  appeal 
from  a  decision  of  the  Judge  of  probate,  aft- 
er the  lapse  of  the  statutory  time  for  per- 
fecting an  appeal,  in  case  failure  to  appeal 
was  the  result  of  mistake,  accident,  or  mis- 
fortune, and  injustice  was  done  by  the  de- 
cision, injustice  is  done  when  it  appears 
that  there  are  important  questions  at  issue 
which  petitioner  in  good  faith  desires  and 
intends  to  try,  and  some  evidence  is  offered 
tending  to  sustain  the  reasons  of  the  appeal. 
Holton  V.  Olcott,  58  N.  H.  598. 

Under  a  statute  providing  that  if  it  ap- 
pear that  a  petitioner  for  leave  to  appeal  has 
not  unreasonably  neglected  to  appeal,  and 
that  injustice  has  been  done  by  the  decision 
of  the  Judge,  such  appeal  shall  be  allowed* 
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etc..  It  Is  held  tbat  where  important  ques- 
tions of  law  and  fact  are  involved  In  a  pro- 
ceeding which  a  party  in  Interest  Intends  to 
litigate  and  has  the  right  to  litigate  by  ap- 
peal, and  it  appears  that  without  the  peti- 
tioner's neglect,  but  absolutely  through  mis- 
take^ accident,  or  misfortune,  he  is  deprived 
of  that  right,  injustice  has  been  done  within 
the  meaning  of  the  statute.  In  re  Moulton, 
50  N.  H.  532. 

"'Fraud'  Is  deception  practiced  by  the 
party.  'Injustice'  is  the  fault  or  error  of 
the  court  They  are  not  equivalent  words  in 
substance,  or  in  a  statute  authorizing  a  new 
trial  on  a  showing  of  fraud  or  injustice,  and 
any  attempt  to  give  them  that  construction 
is  futile.  Fraud  is  always  the  result  of  con- 
trivance and  deception.  Injustice  may  be 
done  by  the  negligence,  mistake,  or  omission 
of  the  court  itself."  Silvey  t.  United  States 
(U.  S.)  7  Ct  01.  305,  324. 

INLAND. 

Within  a  country,  state,  or  territory; 
within  the  same  country.  In  old  English 
law,  '^Inland"  was  used  for  the  demesne  (q. 
V.)  of  the  manor,  that  part  which  lay  next  or 
most  convenient  for  the  lord's  mansion  house, 
as  within  the  view  thereof,  and  which,  there- 
fore, he  kept  In  his  own  hands  for  support  of 
his  family  and  for  hospitality;  In  distinction 
from  "outland,"  or  "utland,"  which  was  the 
portion  let  to  tenants.    Black,  Law  Diet 

INLAND  BILL  OF  EXCHANGE. 

The  term  "inland  bill  of  exchange"  is 
purely  technical  and  borrowed  from  the  Eng- 
lish Law.  Kyd,  in  his  treatise  (page  8),  de- 
scribes inland  bills  as  those  which  pass  be- 
tween persons  residing  in  the  same  country. 
Evans,  p.  2,  states  an  inland  bill  to  be  one 
where  the  drawer  and  the  drawee  reside  in 
the  same  kingdom.  Lonsdale  v.  Brown  (U. 
8.)  15  Fed.  Oas.  855,  857. 

Sir  William  Blackstone,  in  his  Commen- 
taries (volume  2,  p.  467),  distinguishes  for- 
eign from  inland  bills  by  defining  the  former 
as  bills  drawn  by  a  merchant  residing  abroad 
upon  his  correspondent  in  England,  or  vice 
versa,  and  the  latter  as  those  drawn  by  one 
person  on  another,  when  both  drawer  and 
drawee  reside  within  the  same  kingdom. 
Bills  of  exchange  drawn  in  one  state  of  the 
Union  on  persons  living  In  another  state 
partake  of  the  character  of  foreign  bills. 
Buckner  v.  Flnley,  27  U.  S.  (2  Pet)  584,  589. 

An  Inland  bill  Is  one  made  in  the  United 
States  and  drawn  on  a  person  within  the 
United  States,  though  not  in  the  same  state 
with  the  drawer.  Miller  v.  Hackley  (N.  X.) 
6  Johns.  375,  384,  4  Am.  Dec.  372. 

A  bill  of  exchange,  made  by  parties  re- 
siding In  the  state  and  dated  at  a  place 


therein,  although  In  fact  drawn  outside  the 
state.  Is  correctly  designated  as  an  Inland, 
and  not  a  foreign,  bill  of  exchange.  Straw- 
bridge  V.  Robinson,  10  111.  (5  Gllman)  470, 
472,  50  Am.  Dec  422. 

An  Inland  bill  of  exchange  Is  one  drawn 
and  payable  with  the  state.  Civ.  Code  CaL 
1903,  S  3224;  Rev.  St  Wyo.  1899,  §  2423;  Rev. 
St  Utah  1898,  f  1643;  Rev.  Codes  N.  D.  1899. 
§  4946;  Civ.  Ck)de  S.  D.  1903,  |  2261;  Rev. 
St  Okl.  1903,  S  8685. 

An  Inland  bill  of  exchange  Is  a  bill 
which  Is,  or  on  Its  face  purports  to  be,  both 
drawn  and  payable  within  this  state.  Any- 
other  bill  Is  a  foreign  bill.  Ann.  Codes  & 
St  Or.  1901,  §  4531. 

An  Inland  bill  of  exchange  Is  a  bill  which 
is,  or  on  Its  face  appears  to  be,  both  drawn 
and  payable  within  this  state.  Any  other  bill 
Is  a  foreign  bill.  Unless  the  contrary  appears 
on  the  face  of  the  bill,  the  holder  may  treat 
It  as  an  Inland  bill.  Rev.  Codes  N.  D.  1899, 
S  1054  (citing  Civ.  Code,  Neg.  Inst  Law»  i 
129,  p.  1054). 

nriiAND  OAKRIERS. 

See  "Marine  Carrier." 

INI.AND  NAVIGATION. 

"Inland  navigation,"  as  used  In  Act 
Cong.  March  3, 1851  (9  Stat  635),  limiting  the 
liability  of  shipowners,  the  seventh  section 
of  which  provides  that  this  act  shall  not 
apply  to  any  vessel  used  in  rivers  or  Inland 
navigation,  does  not  Include  navigation  on 
the  Great  Lakes,  but  would  only  include 
navigation  on  lakes  which  are  wholly  with- 
in a  state.  Moore  v.  American  Transpor- 
tation Co.,  65  U.  S.  (24  How.)  1,  38,  16  L. 
Ed.  674;  American  Transp.  Co.  v.  Moore, 
5  Mich.  368,  400. 

"Inland  navigation"  within  the  meaning 
of  Rev.  St  f  4289  [U.  S.  Comp.  St  1901.  p. 
2945],  which  provides  that  the  act  limiting 
shipowners'  liability  shall  not  apply  to  river 
or  Inland  navigation,  refers  to  navigation 
within  the  body  of  the  country,  as  distin- 
guished from  navigation  in  the  coast  waters 
or  In  the  open  ocean.  The  statute  applies 
to  navigation  In  the  rivers,  canals,  minor 
lakes,  and  streams  not  lying  upon  the  border 
of  the  country.  In  Moore  v.  American 
Transp.  O).,  65  U.  S.  (24  How.)  1,  36,  37,  16 
L.  Ed.  674,  the  contention  that  the  term  "In- 
land navigation"  was  used  in  contradistinc- 
tion from  "ocean  navigation"  merely,  and  em- 
braced all  vessels  navigating  waters  within 
headlands  and  after  they  had  passed  the 
ocean,  was  in  that  case  distinctly  rejected, 
and  the  words  "inland  navigation"  held  to 
embrace  all  internal  waters.  The  term  does 
not  include  the  East  river,  which  belongs  to 
the  coast  waters  of  the  country,  as  dlstln- 
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gnUhed  from  'inland  naylgatlon.**    The  Qar- 
den  City  (U.  8.)  26  Fed.  766.  778. 

The  term  "inland  nayigatlon,'*  In  9  Stat 
635,  limiting  the  liability  of  shipowners,  bat 
providing  that  the  act  shall  not  apply  to 
rivers  or  inland  navigation,  includes  the  nav- 
igation of  the  Upper  Mississippi.  The  term 
is  not  confined  to  waters  exclusively  within 
the  limits  of  some  one  state.  The  War  Eagle 
(U.  S.)  29  Fed.  Cas.  225.  226. 

"Inland  navigation,"  as  Qsed  In  Rev.  St. 
U.  S.  «  4289  [U.  S.  Comp.  St  1901.  p.  2945], 
providing  that  certain  limitations  of  the  lia- 
bility of  owners  of  vessels  contained  in  the 
title  shall  all  apply  to  the  owners  of  any 
vessel  used  in  river  or  inland  navigation,  in- 
cludes navigation  upon  a  sound  of  limited 
area  lying  entirely  within  the  state.  Wood- 
house  V.  Cain,  95  N.  C.  113.  114. 

INLAND  RIVERS. 

The  term  "inland  rivers"  is  used  to  des- 
ignate rivers  into  which  the  tide  does  not 
ebb  or  flow.  Adams  v.  Pease.  2  Conn.  481, 
484. 

INLAND  SEA. 

One  having  a  connection  with  the  ocean 
at  each  end  and  running  between  a  long  ex- 
tent of  land  on  two  sides  of  it  The  Martha 
Ann  (U.  S.)  16  Fed.  Cas.  868.  87a 

INLAND  WATERS. 

The  term  'Inland  waters,"  in  the  federal 
statute  declaring  that  no  property,  seized  or 
taken  upon  any  of  the  inland  waters  of  the 
United  States  by  the  naval  forces  thereof, 
shail  be  regarded  as  maritime  prize,  was 
evidently  intended  to  apply  to  all  waters  of 
the  United  States  upon  which  a  naval  force 
could  go,  other  than  bays  and  harbors  on  the 
sea  coast  In  most  instances,  property  of 
the  enemy  on  them  could  be  taken,  if  at  all, 
by  an  armed  force  without  the  aid  of  vessels 
of  war.  The  James  river  is  an  inland  water 
in  any  sense  that  can  be  given  to  the  term 
"inland."  It  lies  within  the  body  of  counties 
in  Virginia.  For  miles  below  Richmond  a  per- 
son can  see  from  one  of  its  banks  what  is  done 
on  the  other.  Rivers  across  which  one  can 
thus  see  are  inland  waters.  It  matters  not 
that  the  tide  may  ebb  and  flow  for  miles 
above  their  mouths.  That  fact  does  not 
make  them  any  part  of  the  sea  or  bay  into 
which  they  may  flow,  though  they  may  be 
arms  of  both.  United  States  v.  Steam  Ves- 
sels of  War,  1  Sup.  Ct  539,  543,  106  U.  S. 
607,  27  L.  Ed.  286. 

Act  Cong.  July  2,  1864,  §  7,  providing 
that  no  property  seized  or  taken  on  any  of 
the  Inland  waters  of  the  United  States  by 
Che  naial  forces  thereof  shall  be  regarded 


as  maritime  prise,  should  be  construed  to 
include  the  Roanoke  river  about  130  miles 
above  its  mouth.  The  river  is  wholly  inland, 
though  it  discharges  its  waters  into  Albe- 
marle Sound,  and  though  it  is  accessible 
directly  from  an  ocean.  But,  in  speaking  of 
"inland  waters"  Congress  must  have  intend- 
ed waters,  within  land  indeed*  yet  waters 
where  a  naval  force  can  go  and  naval  cap- 
tures could  be  made,  and  it  is  obvious  that 
other  waters  than  those  of  the  Great  Lakes 
were  contemplated  and  designed  to  be  includ- 
ed. It  makes  no  distinction  between  rivers 
that  run  directly  into  the  sea  and  those  that 
flow  into  others  that  discharge  into  the  sea. 
Both  classes  of  rivers  are  "inland  waters." 
The  Cotton  Plant,  77  U.  S.  (10  WalL)  677, 
581,  19  L.  Ed.  9S3. 

Laws  1886,  c.  141,  regulating  the  method 
of  fishing  in  inland  waters  in  Jefferson  coun- 
ty, applies  to  a  lake,  the  bed  of  which  be- 
longs to  private  persons,  but  is  connected 
with  other  waters,  so  that  fish  may  pass 
from  one  to  the  other.  People  v.  Doztater. 
27  N.  Y.  Supp.  481,  482,  75  Hun,  472. 

A  policy  of  marine  insurance,  insuring  the 
vessel  to  navigate  only  in  inland  waters  of 
the  United  States,  means  such  waters  as  ca- 
nals, lakes,  rivers,  water  courses,  inlets,  bays, 
etc.,  and  arms  of  the  sea  between  projections 
of  land,  and  will  not  include  the  open  waters 
of  the  Atlantic.  Cogswell  v.  Chubb,  86  N. 
Y.  Supp.  1076,  1077,  1  App.  Div.  93. 

The  words  "inland  waters,"  as  used  in 
an  act  adopting  special  rules  for  the  naviga- 
tion of  harbors,  rivers,  and  inland  waters 
of  the  United  States,  etc.,  shall  not  be  held  to 
include  the  Great  Lakes  and  their  connect- 
ing and  tributary  waters  as  far  east  as 
Montreal.    U.  S.  Comp.  St  1901,  p.  2900. 

INLET. 

Within  Laws  1846,  p.  279,  authorizing 
a  corporation  to  erect  a  bridge  over  a  certain 
creek  and  other  navigable  streams  or  inlets, 
an  inlet  is  to  be  construed  as  meaning  **the 
indentation  in  the  shore  at  the  mouth  or 
outlet  of  a  navigable  stream.*'  Tillotson  v. 
Hudson  River  R.  Co.,  9  N.  Y.  (5  Seld.)  575, 
580. 


INMATE. 

Where  an  applicant  for  life  insurance 
states  that  he  has  never  been  an  Inmate  of 
any  infirmary,  sanitarium,  institution,  asy- 
lum, or  hospital,  and  his  application  pro- 
vides that  his  answers  to  the  questions  there- 
in shall  be  treated  as  warranties,  the  war- 
ranty as  to  his  not  having  been  an  Inmate 
of  an  asylum,  etc.,  is  broken,  where  It  ap- 
pears that  he  was  an  inmate  of  a  private 
asylum,  as  a  paying  patient,  under  the  care 
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oi  «  pnyate  physician,  for  the  treatment  of 
a  disease.  The  word  "inmate,"  as  used  in 
such  application,  is  used  in  its  ordinary 
sense,  as  defined  by  the  dictionaries,  and  the 
presumption  is  against  its  having  any  differ- 
ent or  technical  use.  Farrell  v.  Security 
Mut  Life  Ins.  Go.  (U.  S.)  125  Fed.  684,  688, 
00  C.  C.  A.  374, 

INN. 

See  ''Ck)mmon  Inn." 

An  inn  is  defined  to  be,  in  its  legal  sense, 
a  house  where  a  traveler  is  furnished  with 
everything  he  has  occasion  for  while  on  his 
way.  Hall  v.  State  (Del.)  4  Har.  132,  146; 
Pinkerton  v.  Woodward,  33  Cal.  557,  696,  91 
Am.  Dec.  657 ;  Dickerson  v.  Rogers,  28  Tenn. 
(4  Humph.)  179,  183,  40  Am.  Dec.  642;  In- 
g^sbee  V.  Wood  (N.  Y.)  36  Barb.  452,  462; 
People  V.  Jones  (N.  Y.)  54  Barb.  311,  316; 
Walling  V.  Potter,  35  Conn.  183,  185 ;  Thomp- 
son V.  Lacy,  3  Bam.  &  Aid.  283,  287;  Carter 
V.  Hobbs,  12  Mich.  52,  56,  83  Am.  Dea  762; 
Charge  to  Grand  Jury  (U.  S.)  80  Fed.  Cas. 
999;  Wilklns  v.  Earle,  26  N.  Y.  Super.  Ct 
(3  Rob.)  352,  365 ;  People  v.  Jones  (N.  Y.)  1 
Cow.  Cr.  B.  381,  384. 

An  inn  is  a  public  house  of  entertain- 
ment for  all  who  choose  to  visit  it.  Pullman 
Palace  Car  v.  Lowe,  44  N.  W.  226,  227.  28 
Neb.  239,  6  L.  R.  A.  809,  26  Am.  St  Rep.  325 ; 
Pinkerton  v.  Woodward,  33  Cal.  557,  596,  91 
Am.  Dec.  657;  Walling  v.  Potter,  35  Conn. 
183,  185. 

An  inn  is  a  house  kept  open  publicly 
for  the  lodging  and  entertainment  of  travel- 
ers in  general  for  a  reasonable  compensation. 
Voss  V.  Wagner  Palace  Car  Co.,  43  N.  B.  20, 
28,  16  Ind.  App.  271;  Ingalsbee  v.  Wood  (N. 
Y.)  36  Barb.  452,  462  (ciUng  Hill.  Elem.  Law, 
lei;  Jac.  Law  Diet,  tit  "Inn"). 

An  inn  is  a  place  for  the  general  enter- 
tainment of  all  travelers  and  strangers  who 
aH>l7f  paying  suitable  compensation.  Co- 
mer V.  State,  10  S.  W.  106,  107,  26  Tex.  App. 
509. 

An  inn  is  a  house,  the  owner  of  which 
helds  out  that  he  will  receive  all  travelers 
and  sojourners  who  are  willing  to  pay  a  price 
adequate  to  the  sort  of  accommodation  pro- 
vided, and  who  come  in  a  situation  in  which 
they  are  fit  to  be  received.  Bonner  v.  Wel- 
b«rn,  7  Oa.  296,  334,  337. 

"An  inn  is  a  house  which  is  held  out  to 
the  public  as  a  place  where  all  transient  per- 
sens  who  come  will  be  received  and  enter- 
tained as  guests  for  compensation.  To  con- 
stitute an  inn  the  keeper  must  hold  himself 
oat  as  ready  to  receive  all  who  may  choose 
to  resort  thither  and  pay  an  adequate  price 
fer  entertainment."  Fay  v.  Pacific  Imp.  Co., 
26  Pac  1099, 1100,  93  Cat  253. 


An  inn  is  defined  as  a  house  for  the  lodg- 
ing of  travelers.  People  y.  Jones  (N.  Y.)  54 
Barb.  311;  Lewis  v.  Hitchcock  (U.  S.)  10  Fed. 
4.  Inns  are  houses  for  the  entertainment  of 
travelers — "wayfarers,"  as  they  are  called. 
Caylis'  Case,  8  Coke,  32.  So  it  has  been  held 
that  common  inns  are  instituted  for  passen- 
gers and  wayfaring  men,  and  therefore  if  a 
neighbor,  who  is  no  traveler,  lodges  there, 
and  his  goods  be  stolen,  he  shall  not  have 
an  action.  Meacham  v.  Galloway,  52  S.  W. 
859,  861,  102  Teun.  415,  46  L.  R.  A.  319,  73 
Am.  St  Rep.  886  (citing  Carter  t.  Hobbs,  12 
Mich.  52,  83  Am.  Dec.  762). 

*'An  inn  is  a  house  where  all  who  con- 
duct themselves  properly  and  who  are  able 
and  ready  to  pay  for  their  entertainment  are 
received,  if  there  is  accommodation  for  them, 
and  who,  without  any  stipulated  engagement 
as  to  the  duration  of  their  stay  or  as  to  the 
rate  of  compensation,  are^  while  there,  sup- 
plied at  a  reasonable  charge  with  their  meals, 
their  lodging,  and  such  services  and  atten- 
tion as  are  necessarily  incident  to  the  use 
of  the  house  as  a  temporary  home.  This  la 
exactly  what  is  understood  in  this  country 
by  a  hotel."  Cromwell  ▼.  Stephens  (N.  Y.)  2 
Daly,  15,  24. 

An  inn  is  defined  to  be  a  house  for  the 
lodging  and  entertainment  of  travelers,  often 
a  tavern  where  liquors  are  furnished  for  trav- 
elers and  others.  Werner  y.  Washington  (U. 
S.)  29  Fed.  Cas.  705.  707. 

Boardins  Itonse  distlnsuisHed* 

The  distinction  between  a  boarding  house 
and  an  inn  is  this:  In  a  boarding  house  the 
guest  is  under  an  express  contract  at  a  cer- 
tain rate  for  a  certain  length  of  time;  but  in 
an  inn  there  Is  no  express  engagement  The 
guest,  being  on  his  way,  is  entertained  from 
day  to  day,  according  to  liis  business,  on  an 
implied  contract  Willard  v.  Reinhardt  (N. 
Y.)  2  B.  D.  Smith,  148,  149;  Cromwell  v.  Ste- 
phens (N.  Y.)  3  Abb.  Prac.  (N.  S.)  26,  35; 
Pullman  Palace  Car  Go.  v.  Lowe,  28  Neb. 
239,  245,  44  N.  W.  226,  6  L.  R.  A.  809,  26  Am. 
St  Rep.  325;  Foster  y.  State,  84  Ala.  451,  452, 
4  South.  833. 

The  word  "inn"  has  a  technical  legal  sl|?- 
nification,  and  does  not  include  a  mere  pri- 
vate boarding  house.  Civil  Rights  Cases,  3 
Sup.  Ct  18,  42,  109  U.  S.  3,  27  L.  Ed.  835. 

An  inn  is  a  house  for  the  lodging  and 
entertainment  of  travelers  or » wayfarers;  a 
tavern;  a  public  house  or  hotel.  As  distin- 
guished from  a  private  boarding  house,  an 
inn  is  a  house  for  the  entertainment  of  all 
travelers  of  good  conduct  and  means  of  pay- 
ment as  guests  for  a  brief  period,  not  as  lodg- 
ers or  boarders  by  contract  Fruchey  y. 
Eagleson,  43  N.  £.  146,  147,  15  Ind.  App.  88. 

An  inn  is  a  public  place  of  entertainment 
for  all  travelers  who  choose  to  visit  it    It  is 
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distinguished  from  a  priyate  lodging  or  board- 
ing  house  in  this:  that  the  keeper  of  the  lat- 
ter is  at  liberty  to  choose  his  guests,  while 
the  innkeeper  is  obliged  to  entertain  and  fur- 
nish all  travelers  of  good  conduct  and  means 
of  payment  with  everything  which  they  have 
occasion  for  as  such  travelers  on  their  way. 
Pinkerton  v.  Woodward,  83  Cal.  557,  683, 
91  Am.  Dec.  657;  Beall  v.  Beck  (U.  S.)  2  Fed. 
Gas.  1111, 1116. 

An  inn  was  always,  and  may  now  when 
unlicensed,  be  distinguished  from  a  boarding 
house,  the  guest  of  which  is  under  an  express 
contract  at  a  certain  rate  and  for  a  specified 
time;  the  right  of  selecting  the  guest  or 
boarder,  and  fixing  full  terms,  being  the  chief 
characteristic  of  the  boarding  house  as  dis- 
tinguished from  an  inn,  except  as  to  inns  spe- 
cially licensed,  where  general  contracts  with 
guests  are  expressly  authorized.  There  is 
nothing  inconsistent  or  unusual,  however,  in 
a  house  of  public  entertainment  being  simul- 
taneously a  boarding  house  and  an  inn.  In 
respect  to  those  who  occupy  rooms  and  are 
entertained  under  special  contract  it  may  be 
a  boarding  house,  and  in  respect  to  transient 
persons,  who  without  a  stipulated  contract 
remain  from  day  to  day,  it  is  an  inn  or  hotel. 
Foster  t.  State,  84  Ala.  461,  462,  4  South.  833. 

An  inn  is  a  house  which  is  held  out  to 
the  public  as  a  place  where  all  transient  per- 
sons who  come  will  be  received  and  enter- 
tained as  guests  for  compensation;  a  hotel. 
In  Wintermute  v.  Clark,  7  N.  Y.  Super.  Ct 
(5  Sandf .)  247,  an  inn  is  defined  as  "a  public 
house  of  entertainment  for  all  who  choose  to 
visit  it"  The  fact  that  the  house  is  open 
for  the  public,  and  that  those  who  patronize 
it  come  to  it  on  the  invitation  which  is  ex- 
tended to  the  general  public,  and  without 
any  previous  agreement  as  to  the  duration 
of  their  stay,  marks  the  important  distinc- 
tion between  a  hotel,  or  inn,  and  a  boarding 
bouse.  This  difference  is  thus  stated  tn 
Bchouler  on  Bailments:  "An  inn  is  a  house 
where  the  keeper  holds  himself  out  as  ready 
to  receive  all  who  may  choose  to  resort 
thither  and  pay  an  adequate  price  for  the  en- 
tertainment while  the  keeper  of  a  boarding 
house  reserves  the  choice  of  comers  and  the 
terms  of  accommodation,  contracting  special- 
ly with  each  customer  and  most  commonly 
arranging  for  a  long  period  and  a  definite 
abode."  Fay  ▼.  Pacific  Imp.  Ca,  26  Pac 
1099,  1100,  93  Gal.  253. 

Eating  House. 

See  "Eating  House."* 

European  liotel. 

The  term  "inn"  may  be  used  to  charac- 
terize a  European  hotel.  Bullock  ▼.  Adair, 
63  111.  App.  30. 

The  term  "inn"  includes  a  public  house, 
which  the  proprietor  designates  aa  a  hotel, 


and  at  wlilch  guests  are  provided  with  lodg- 
ings for  uncertain  periods  and  under  no  ex- 
press agreement  and  which  only  differs  from 
ordinary  hotels  in  having  a  refectory  on  the 
premises,  where  guests  are  at  liberty  to  take 
their  meals,  if  they  wish,  and  to  pay  for 
them  then  and  there.  Krohn  v.  Sweeney  (N. 
Y.)  2  Daly,  200,  202. 

Grooeiy* 

1  N.  R.  L.  p.  178,  I  8,  in  prohibiting  the 
keeping  of  a  shuffle  board,  etc.,  in  an  inn  or 
tavern,  includes  a  grocery  licensed  in  the 
city  of  New  York.  In  re  Cuscadden  (N.  Y.) 
2  City  H.  Rec.  63. 

Hotel  and  tavern  synonyiiions. 

In  Act  1867,  S  8,  requiring  every  keeper 
of  an  inn,  tavern,  or  hotel  to  keep  at  least 
tliree  beds  and  the  necessary  bedding  for  the 
accommodation  of  travelers,  the  terms  **inn," 
"tavern,"  and  "hotel"  are  used  synonymously 
to  designate  what  is  ordinarily  and  popular- 
ly known  as  an  inn,  or  tavern,  or  place  for 
the  entertainment  of  travelers  while  on  their 
way,  and  where  all  their  wants  can  be  sup- 
plied. People  V.  Jones  (N.  Y.)  1  Gow.  Gr. 
R.  381,  384. 

The  terms  "inn"  and  "tavern,"  as  used 
in  the  statute  regulating  taverns,  are  synony- 
mous. The  legal  definition  of  an  inn  is  the 
same  as  what  is  understood  in  this  country 
by  a  hotel.  An  inn  or  hotel  is  a  house  where 
all  who  conduct  themselves  properly  and  who 
are  able  and  ready  to  pay  for  their  entertain- 
ment are  received,  if  there  is  accommodation 
for  them,  or  who,  without  any  stipulated  en- 
gagement as  to  the  duration  of  their  stay 
or  as  to  the  rate  of  compensation,  are,  while 
there,  supplied  at  a  reasonable  charge  with 
their  meals,  their  lodging,  and  such  services 
and  attention  as  are  necessarily  incident  to 
the  use  of  the  house  as  a  temporary  abode. 
Cromwell  v.  Stephens  (N.  Y.)  3  Abb.  Prac.  (N. 
S.)  26.  This  is  the  same  definition  applied  to 
the  term  "hotel"  by  the  liquor  tax  law.  In 
re  Brewster,  80  N.  Y.  Supp.  666,  667,  39  Misc. 
Rep.  689. 

The  term  includes  a  hotel  In  a  city  which 
receives  transient  persons  as  guests.  Taylor 
V.  Monnot,  11  N.  Y.  Super.  Ct  (4  Duer)  116. 
117  (citing  Wintermute  v.  Clark,  7  N.  Y. 
Super.  Ct  [6  Sandf.]  242). 

In  Code  1886,  S  4062,  which  prohibits 
the  playing  of  cards  at  a  tavern,  inn,  or  pub- 
lic place,  the  term  "inn"  means  a  house  of 
entertainment  for  travelers,  being  synony- 
mous in  meaning  with  "hotel"  or  "tavern." 
It  includes  a  house  at  which  transient  guests, 
as  well  as  regular  boarders,  are  entertained, 
though  the  place  is  not  licensed;  and  a  room 
therein,  the  only  entrance  to  which  is  through 
the  house,  and  which  is  let  by  the  proprie- 
tress to  a  tenant  who  cooks  and  eats,  as 
well  as  sleeps,  there,  is  part  of  the  inn  within 
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the  meaning  of  the  statute.    Foster  t.  State, 
4  South.  833.  84  Ala.  451. 

Iiodcins  lionso. 

A  building  which  is  let  for  lodgings  only, 
under  a  previous  contract,  with  every  person 
who  comes,  but  does  not  afford  entertainment 
for  the  public  at  large  indiscriminately,  does 
not  come  within  the  meaning  of  the  term. 
Bonner  y.  Welbom,  7  Oa.  296,  806. 

The  terms  •*inn,"  "tavern,"  or  "hotel" 
do  not  properly  designate  a  mere  lodging 
house,  although  the  keeper  thereof  may  send 
out  aud  procure  cooked  food  for  his  guests. 
A  house  which  does  not  contain  the  means  of 
preparing  food  for  the  table  in  the  ordinary 
way  has  not  the  necessary  accommodation 
to  entertain  travelers,  and  is  not  an  inn, 
witbln  the  meaning  of  Act  1857  in  reference 
to  the  licensing  of  innkeepers.  Kelly  v.  Exr 
else  Com*rs  of  New  York  (N.  Y.)  54  How. 
Prac.  327,  331. 

Passensor  stoaa&or* 

A  steamer  carrying  passengers  upon  the 
water,  and  furnishing  them  with  rooms  and 
entertainment,  will  be  construed  to  be  an 
^Inn,"  within  the  rules  of  law  relating  to  the 
duties  of  the  proprietors  of  inns  to  their 
guests.  Adams  v.  New  Jersey  S.  S.  Co.,  45 
N.  E.  369,  151  N.  Y.  163,  84  L.  B.  A.  682,  56 
Am.  St  Rep.  616. 

Saloon  or  restanraat* 

**A  restaurant  where  meals  are  furnished 
is  not  an  inn  or  tavern."  People  v.  Jones,  54 
Barb.  311,  317  (quoting  Wintermute  v.  Clark 
[N.  Y.3  7  N.  Y.  Super.  Ct  [5  Sandf.]  242; 
Carpenter  ▼.  Taylor  IN.  Y.]  1  Hilt  193); 
CromWell  v.  Stephens  (N.  Y.)  8  Abb.  Prac. 
(N.  S.)  26,  35. 

An  inn  is  a  place  resorted  to  by  travel- 
ers for  lodging  and  accommodation;  a  place 
provided  for  the  lodging  and  entertainment 
of  travelers.  The  term  does  not  include  a 
saloon  to  which  a  person  repaired  temporari- 
ly to  obtain  a  meal;  nor  can  it  include  res^ 
taurants,  since  mere  restaurants  or  eating 
houses  are  wanting  in  some  of  the  requisites 
necessary  to  constitute  them  inns,  as  no  lodg- 
ing places  are  provided  therein.  Carpenter 
V.  Taylor  (N.  Y.)  1  Hilt  193,  195. 

"Inn"  and  "tavern"  are  synonymous. 
Tbey  are  both  houses  of  public  entertain- 
ment Every  inn  is  not  an  alehouse,  nor  every 
alehouse  an  inn.  If  an  inn  uses  common  sell- 
ing ale  it  is  then  also  an  alehouse,  and  if 
an  alehouse  lodges  and  entertains  travelers 
It  is  also  an  inn.  At  common  law  any  person 
may  erect  an  inn  for  the  public  accommoda- 
tion without  a  license,  as  the  keeping  of  it 
is  not  a  franchise,  but  a  lawful  trade,  open 
to  every  citizen.  No  license  is  necessary  to 
authorize  the  business  of  keeping  an  inn. 


Overseers  of  Poor  of  Town  of  Grown  Point  t. 
Werner  (N.  Y.)  3  Hill,  150,  156. 

An  inn  Is  a  place  where  the  guests  may 
be  furnished  with  both  food  and  lodging. 
The  term  does  not  include  a  restaurant  in 
which  rooms  are  not  furnished  for  the  guest. 
A  free  lunch  at  a  bar,  or  an  occasional  bring- 
ing of  meals  from  a  neighboring  restaurant, 
will  not  transform  a  drinking  saloon  into  m 
hotel  or  inn.  Kelly  v.  Excise  Com*rs  of  New^ 
York  (N.  Y.)  54  How.  Prac.  827,  332. 

An  inn  Is  a  place  where  provision  Is 
made  for  the  essential  needs  of  a  traveler  on 
his  Journey,  including  lodging  and  food;  a 
place  for  the  lodging  and  entertainment  of 
travelers.  A  coffee  house,  or  mere  eating 
bouse,  does  not  come  within  the-  meaning  of 
the  term.  The  two  elements  of  an  inn — tliat 
is,  the  provision  of  lodging  and  food — may 
doubtless  be  present  in  very  disproportionate 
degrees,  as  the  needs  of  the  situation  re- 
quire; but  both  must  in  some  degree  be  pres- 
ent in  order  to  constitute  an  inn.  Lewis  v. 
Hitchcock  (U.  S.)  10  Fed.  4,  6  (citing  Story, 
Baiim.  S  475). 

A  cofTee  house  is  not  an  inn,  within  the 
meaning  of  a  policy  of  insurance  against  fire, 
enumerating  the  trade  of  an  innkeeper,  with 
others,  as  extrahazardous  and.  not  covered 
hy  the  policy.  Pitt  v.  Laming,  4  Camp  73, 
76;  New  York  Equitable  Ins.  Co.  t.  Langdon 
(N.  Y.)  6  Wend.  623,  627. 

Tavern  witkont  staUos. 

An  inn  includes  a  house  of  public  enter- 
tainment in  London,  where  beds,  provisions, 
etc.,  were  furnished  to  all  persons  paying 
for  the  same,  but  which  was  merely  called  a 
tavern  and  coffee  bouse,  and  was  not  fre- 
quented by  stagecoaches  and  wagons  frarn 
the  country,  and  had  no  stahles  belonging  to 
it  Thompson  y.  Lacy,  8  Bam.  &  Aid.  283, 
287. 

At  an  inn  of  the  greatest  completeness 
entertainment  is  furnished  for  the  traveler's 
horses,  as  well  as  for  himself;  but  that  is 
not  essential  to  give  the  house  the  character 
of  an  inn.  Pinkerton  v.  Woodward,  83  Cal. 
557,  596,  91  Am.  Dec.  657. 

INITKEEPER* 

An  innkeeper  is  one  who  keeps  a  house 
wherein  he  furnishes  beds  and  provisions  to 
persons  in  certain  stations  of  life  who  may 
think  fit  to  apply  for  them.  Thompson  t. 
Lacy,  3  Barn.  &  Aid.  283,  287. 

"An  innkeeper  is  defined  to  be  the  keeper 
of  a  common  inn  for  the  entertainment  of 
travelers  and  passengers.**  JefTords  v.  Crump 
(Pa.)  12  Phila.  500,  501  (citing  Story,  Ballm. 
«  475). 

"A  common  innkeeper  is  defined  to  be  a 
person  who  makes  It  his  business  to  enter- 
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tain  tnyelen  and  passengers,  and  provide 
lodging  and  necessaries  for  then!  and  their 
borses  and  attendants."  Klsten  ▼.  Hilde- 
brand,  48  Ky.  (9  B.  Mon.)  72,  74,  48  Am.  Dea 
416  (quoting  Bac  Abr.,  Tit  "Inns  and  Inn- 
keepers," B.);  Howth  ▼.  Franklin,  20  Tex.  7»8, 
801,  73  Am.  Dec  218;  Southwood  y.  Myers, 
66  Ky.  (3  Bush)  681,  684;  Pullman  Palace 
Car  Co.  V.  Lowe,  44  N.  W.  226,  227,  28  Neb. 
239,  6  li.  R.  A.  809,  26  Am.  St  Rep.  325; 
Bonner  v.  Welbom,  7  Ga.  296,  306;  Ingalsbee 
V.  Wood  (N.  Y.)  36  Barb.  452,  461;  Common- 
wealth y.  Shortrldge,  26  Ky.  (3  J.  J.  Marsh.) 
638,  640. 

An  innkeeper  is  a  person  who  keeps  a 
house  publicly,  openly,  and  notoriously  for 
the  entertainment  and  accommodation  of 
travelers  and  others  for  a  reward.  In  short, 
it  is,  in  the  quaint  and  impressive  language 
commonly  made  use  of,  providing  '*refresh- 
ment  and  entertainment  for  man  and  beast" 
State  V.  Stone,  6  Vt  295,  298. 

The  term  '*lnnkeeper'*  is  synonymous 
with  tavern  keeper.  Commonwealth  v. 
Shortrldge,  26  Ky.  (3  J.  J.  Marsh.)  638,  610. 

••One  who  keeps  a  house  for  the  enter- 
tainment of  all  who  choose  to  visit  it,  and  ex- 
tends a  general  invitation  to  the  public  to 
become  guests,  is  an  Innkeeper  and  liable  as 
such,  though  the  house  is  situated  on  in- 
closed grounds."  Fay  v.  Pacific  Imp.  Co.,  28 
Pac.  943,  93  Cal.  253. 

An  innkeeper  is  one  who  keeps  an  inn. 
•'A  man  may  be  an  innkeeper,  although  he 
keeps  an  inn  imperfectly,  or  combines  this 
employment  with  others,  if  he  is  prepared 
and  holds  himself  out  to  the  public  as  ready 
to  entertain  travelers,  strangers,  and  tran- 
sient guests  with  their  teams  and  carriages, 
after  the  manner  usual  with  innkeepers,  al- 
though he  may  sometimes  make  special  bar- 
gains with  his  customers,  may  not  keep  his 
house  open  in  the  night,  and  may  not  keep 
the  stable  at  which  he  puts  up  the  horses  of 
those  who  stop  with  him  at  his  house."  Com- 
monwealth y.  Wetherbee,  101  Mass.  214,  217. 

In  order  to  charge  a  person  as  innkeeper 
it  is  not  necessary  to  prove  that  it  was  only 
for  the  reception  of  travelers  that  his  house 
was  kept  open,  but  is  sufficient  to  prove  that 
all  who  came  were  received  as  guests,  with- 
out any  previous  agreement  as  to  the  dura- 
tion of  their  stay  or  the  terms  of  their  enters 
tainment  Wlntermute  v.  Clark,  7  N.  Y. 
Super.  Ot  (5  Sandf.)  242,  246. 

An  innkeeper  at  common  law  has  been 
said  to  be  the  keeper  of  a  common  inn  for  the 
lodging  and  entertainment  of  travelers  and 
passengers,  their  horses,  and  their  attendants 
for  a  reasonable  compensation.  The  persons 
undertaking  this  public  employment  were 
bound  to  take  in  and  receive  all  travelers 
and  wayfaring  persons,  and  to  entertain  them 
for  m  reasonable  compensation,   if  by  any 


possibility  they  could  be  accommodated,  and 
the  innkeeper  was  bound  to  guard  the  goods 
of  his  guests  with  proper  diligence.  The 
common-law  rule  has  been  generally  follow- 
ed by  the  courts  in  this  country,  save  so  far 
as  it  has  been  modified  by  statute.  The  du- 
ties, rights,  and  responsibilities  of  an  inn- 
keeper are  in  most  respects  kindred  to  those 
of  a  common  carrier,  and  in  order  to  enforce 
the  strict  common-law  liability  of  an  inn- 
keeper the  technical  relation  of  guest  and  inn- 
keeper must  be  established.  It  seems  to  be 
apparent,  from  the  nature  of  the  duties  and 
Obligations  of  the  keeper  of  a  common  and 
public  inn,  that  he  is  not  in  his  capacity  of 
Innkeeper  bound  to  receive  and  furnish  ac- 
commodations for  persons  desirous  of  expos- 
ing their  commodities  for  sale,  or  bound  to 
permit  his  establishment  to  be  made  a  depot 
for  the  propagation  of  horses.  Mowers  y. 
Fethers,  61  N.  Y.  34,  37,  19  Am.  Rep.  244. 

Those  are  called  ••innkeepers"  who  keep 
a  tavern  or  hotel  and  make  a  business  of  lodg- 
ing travelers.    Civ.  Code  La.  1900,  art  8232. 

Boardlns  houso  keeper. 

The  keeper  of  a  mere  private  boarding 
house  is  not  an  innkeeper,  and  is  not  sub- 
ject to  the  responsibility  or  entitled  to  the 
privileges  of  a  common  innkeeper.  ''To  con- 
stitute one  an  innkeeper,  within  the  legal 
force  of  that  term,  he  must  keep  a  house  of 
entertainment  or  lodging  for  all  travelers  or 
wayfarers  who  might  choose  to  accept  the 
same,  being  of  good  character  or  conduct." 
Redf.  Carr.  S  675.  Says  Judge  Story:  ''An 
innkeeper  may  be  defined  to  be  the  keeper 
of  a  common  inn  for  the  lodging  and  enter- 
tainment of  travelers  and  passengers,  their 
horses  and  attendants.  An  innkeeper  is 
bound  to  take  in  all  travelers  and  wayfaring 
persons,  and  to  entertain  them,  if  he  can 
accommodate  them,  for  a  reasonable  compen- 
sation, and  he  must  guard  their  goods  with 
proper  diligence.  If  an  innkeeper  improperly 
refuses  to  receive  or  provide  for  a  guest  he 
is  liable  to  be  indicted  therefor."  Civil 
Rights  Cases,  3  Sup.  Ct  18,  42,  100  U.  S.  8, 
27  h.  Ed.  835  (citing  Story,  Bailm.  f S  475, 
476). 

Olvlt  oaterer. 

One  may  be  an  innkeeper  without  being 
a  club  caterer,  or  he  may  be  a  club  caterer 
witliout  being  an  innkeeper,  or  he  may  be 
both;  but,  if  he  is,  the  two  employments 
are  so  far  separate  and  distinct  in  respect 
of  duties  and  liabilities  as  not  to  make  him 
responsible  in  the  one  capacity  for  liabilities 
Incurred  In  the  other.  Amey  v.  Winchester, 
39  Atl.  487,  488,  68  N.  H.  447.  39  L.  R.  A.  7d0, 
73  Am.  St  Rep.  614. 

Grocer. 

The  statute  which  prohibits  innkeepers 
from  selling  to  any  one  person  on  credit 
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spliitnoiui  liquors  to  a  greater  amount  than  |  procures  cooked  food  for  bis  gaests.  Kellj 
$5  does  not  apply  to  retail  grocers.  Brit-  t.  Excise  Com'rs  of  New  York  (N.  Y.)  64 
tain  T.  Bethany,  81  Miss.  881,  832. 


Xoepor  of  horses. 

An  Innkeeper  is  a  person  who  makes  It 
his  business  to.  entertain  trayelers  and  pas- 
sengers, and  to  provide  lodging  and  necessa- 
ries for  them  and  their  horses  and  attend- 
ants. The  meaning  of  the  word,  however, 
has  been  somewhat  broadened  by  the  modern 
growth  and  development  of  the  business,  so 
that  it  is  held  that  a  man  may  be  an  Inp- 
keeper,  though  he  have  no  provision  for 
horses.  Reed  y.  Teneyck,  44  S.  W.  856,  103 
Ky.  65. 

License  or  sign  as  aJf  eoting. 

In  common  understanding  ^Innkeeper** 
and  *'tavem  keeper"  are  synonymous,  as 
"inn"  and  "tavern"  are  both  houses  of  pub- 
lic entertainment.  A  person  who  makes  it 
his  business  to  entertain  travelers  and  pas- 
sengers, and  provide  lodgings  and  neces- 
saries for  them,  their  horses  and  attendants^ 
is  a  common  innkeeper,  and  it  is  in  no  way 
material  whether  he  had  any  sign  before 
his  door  or  not  Though  it  be  the  enter- 
tainment of  passengers  that  makes  a  man 
an  innkeeper,  yet  if,  having  put  up  a  sign 
over  his  door,  he  afterwards  pulls  it  down, 
he  thereby  discharges  himself  of  the  burden 
of  an  innkeeper;  but  if,  after  he  takes  it 
down,  he  continues  to  entertain  travelers,  it 
is  as  much  a  common  inn  as  before.  At 
common  law  any  person  may  erect  an  inn 
for  the  public  accommodation  without  a 
license,  as  the  keeping  of  it  is  not  a  fran- 
chise, but  a  lawful  trade,  open  to  every 
citizen.  Overseers  of  Poor  of  Town  of 
Crown  Point  v.  Warner  (N.  Y.)  8  Hill,  160, 
156. 

An  Innkeeper  is  one  who  keeps  a  house 
where  the  traveler  is  furnished  with  every- 
thing which  he  has  occasion  for  while  on 
his  way.  It  is  not  necessary  that  a  party 
should  put  up  a  sign  as  keeper  of  an  inn. 
It  is  sufficient  if  in  fact  he  keeps  one.  Dick- 
erson  v.  Rogers,  23  Tenn.  (4  Humph.)  179, 
182,  40  Am.  Dec.  642. 

Iiodgins  konse  keeper. 

The  term  "innkeeper"  does  not  Include 
one  who  rents  out  the  upper  rooms  of  a  build- 
ing to  lodgers  whom  he  does  not  supply  with 
meals,  and  rents  the  basement  of  the  build- 
ing to  another  person,  who  keeps  an  inde- 
pendent restaurant  therein.  Cochrane  r. 
Schryver  (N.  Y.)  12  Daly,  174. 

The  term  'innkeeper,"  as  used  in  Act 
1857,  which  authorizes  the  granting  of  li- 
censes to  sell  spirituous  liquors  to  innkeep- 
ers, does  not  Include  a  lodging  house  keeper, 
who  makes  no  provision  for  supplying  lodgers 
with  meals,  but  occasionally  sends  out  and 


V.  Excise  Com'rs  of  New  York  (N.  Y.)   64 
How.  Prac  827,  882. 

Oooasiomal  ontrtalnm  em  t. 

An  innkeeper  Is  one  who  keeps  a  emn- 
mon  inn;  that  is,  an  inn  for  travelers  gen- 
erally, and  not  merely  for  a  diort  season  of 
the  year,  or  for  select  persons,  who  are 
lodgers.  Pullman  Palace  Car  Co.  v.  Smith, 
78  Ul.  860,  363,  20  Am.  Rep.  282. 

One  who  entertains  strangers  occasion* 
ally,  although  he  receives  compensation  for 
it,  is  not  an  innkeeper.  Charge  to  Grand 
Jury  (U^  8.)  80  Fed.  Caa  909;  State  ▼. 
Mathews,  19  N.  C.  424,  426. 

To  constitute  a  person  a  common  inn- 
keeper it  Is  not  sufficient  to  show  that  be 
occasionally  entertained  travelers.  To  be 
subjected  to  the  responsibilities  attaching  to 
innkeepers,  a  person  must  make  tavern 
keeping  to  some  extent  a  regular  business — 
a  means  of  livelihood.  He  should  hold  him- 
self out  to  the  world  as  an  innkeeper.  It 
is  not  necessary  that  he  should  have  a  sign 
or  license,  provided  that  he  has  in  any 
other  manner  authorized  the  general  under- 
standing that  bis  was  a  public  bouse  where 
strangers  had  a  right  to  require  accommo- 
dation. The  person  who  occasionally  enter- 
tains others  for  a  reasonable  compensation 
is  not  subject  to  the  extraordinary  responsi- 
bilities of  an  innkeeper.  Lyon  r.  Smith 
(Iowa)  Morris,  184,  186. 

Bostanrant  keeper. 

An  innkeeper  is  a  person  who  receives 
and  entertains  as  guests  those  who  choose 
to  visit  his  house,  and  it  would  not  include 
one  who  merely  keeps  a  restaurant  where 
meals  are  furnished.  People  v.  Jones  (N.  Y.> 
64  Barb.  311,  316. 

The  word  "innkeeper,**  as  used  in  Act 
1857,  which  authorizes  the  granting  of  li- 
censes to  innkeepers  to  sell  sphrituons  liq- 
uors, does  not  include  the  keeper  of  a  restau- 
rant, who  has  no  beds  for  the  accommoda- 
tion of  travelers.  Kelly  v.  Excise  Com'rs  of 
New  York  (N.  Y.)  54  How.  Prac.  827,  832. 

Sleepinc  oar  eompaay. 

A  sleeping  car  company  is  not  an  inn- 
keeper. Welding  V.  Wagner  (N.  Y.)  1  City 
Ct  R.  66. 

The  term  "innkeeper*'  cannot  be  applied 
to  sleeping  car  companies,  and  therefore  the 
high  degree  of  care  required  of  innkeepers 
cannot  be  required  of  such  companies.  Blum 
V.  Southern  Pullman  Palace  Car  Ca  (U  S.)  8 
Fed.  Cas.  766,  756. 


INNOCENCE. 

The  absence  of  guilt   The  law  presmMs 
in  favor  of  innocence.    Black,  Law  Diet 
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UnfOOZSMT  AOEHT* 

Bishop  definefl  an  'Iniiocent  agenf*  as 
one  who  does  the  forbidden  thing,  moved 
thereto  by  another  person,  yet  incurs  no 
Cnilt,  because  not  endowed  with  sufficient 
mental  capacity  or  not  made  acquainted 
with  the  necessary  facts.  Smith  y.  State, 
17  S.  W.  652,  657,  21  Tex.  App.  107. 

An  'innocent  agent,'*  In  a  sense  that 
one  may  assist  In  the  perpetration  of  a  crime 
and  may  not  be  an  accomplice,  is  one  who 
does  an  unlawful  act  at  the  solicitation  or 
request  of  another,  but  who,  from  defect 
of  understanding  or  Ignorance  of  the  Incul- 
patory facts,  Incurs  no  legal  guilt  A  wo- 
man of  mature  years.  In  full  possession  of 
her  faculties  and  of  ordinary  intelligence, 
who  fraudulently  undertook  to  assist  a  per- 
son In  corruptly  influencing  her  husband  as 
to  his  rerdlct,  and  who  must  have  known 
that  she  was  doing  wrong,  is  not  an  Inno- 
cent agent,  but  an  accomplice.  State  t. 
Carr,  42  Pac.  216,  216,  28  Or.  889. 

An  innocent  agent  Is  one  who  Is  Igno- 
rant of  the  unlawful  Intent  of  his  principal, 
and  is  merely  the  Instrument  of  the  guilty 
party  in  committing  the  offense.  In  such 
case  the  acts  of  the  innocent  agent  are  the 
acts  of  the  principal,  and  hence,  if  A.  should 
take  cattle,  honestly  believing  them  to  be- 
long to  R,  without  knowledge  of  the  intent 
of  B.  to  steal  them,  A.  would  not  be  guilty 
of  larceny,  but  B.  would  be.  Smith  v.  State, 
17  8.  W.  662,  667,  21  Tex.  App.  107. 

nfirOOENT  P088E88IOH. 

The  term  "innocent  possession"  Is  not 
convertible  In  legal  terminology  with  the 
term  "lawful  possession."  Intent  does  not  j 
enter  Into  whether  an  act  Is  unlawful  or 
tortious,  though  it  does  as  to  whether  It  is 
Innocent  or  criminal.  A  defendant  in  con- 
version, relying  on  innocent  possession  of  the 
proper^  in  question,  must  set  up  such  fact 
in  a  defense,  as  a  general  denial  only  raises 
the  issue  of  the  legality  of  the  possession. 
Milligan  v.  Brooklyn  Warehouse  &  Storage 
Co.,  68  N.  Y.  Supp.  744,  749,  84  Misc.  Rep.  66. 

XMNOGEHT  PITBOHASEB. 

An  Innocent  purchaser  is  one  who  by 
an  honest  contract  or  agreement  purchases 
property  or  acquires  an  interest  therein, 
without  knowledge  or  means  of  knowledge 
sufficient  to  charge  him  in  law  with  knowl- 
edge of  any  infirmity  In  law  in  the  title  of 
the  seller.  Hanchett  v.  Klmbark  (111.)  2  N. 
B.  512,  617. 

To  be  an  innocent  purchaser  the  vendee 
must  In  good  faith  pay  a  valuable  considera- 
tion without  notice  of  outstanding  legal  or 
equitable  rights.  An  agreement  to  take  a 
strict  quitclaim  deed  has  the  effect  to  give 
4  Wns.  &  P.~42 


him  notice;  and  where  the  consideration  was 
grossly  inadequate  the  purchaser  cannot  b« 
held  to  be  an  Innocent  purchaser.  Tate  v. 
Kramer,  23  8.  W.  266,  257,  1  Tex.  Oiv.  App 
427. 

A  purchaser  of  lands,  at  a  sale  under 
a  trust  deed  with  notice  of  a  prior  vendor's 
lien  CD  the  lands,  does  not  take  the  land  as 
an  innocent  purchaser,  relieved  of  such  lien, 
though  the  trustee  in  the  deed  of  trust  had 
no  knowledge  or  notice  of  such  lien.  Such 
trustee  gave  no  consideration  for  the  deed 
and  advanced  nothing  on  the  faith  of  it 
Qerson  v.  Pool,  81  Ark.  85,  90. 

The  court.  In  Gamahan  v.  Terkes,  87 
Ind.  62,  67,  says  that  "an  execution  creditor, 
who  bids  off  property  at  a  sale  on  his  own 
execution  and  applies  the  bids  to  the  pay- 
ment of  his  own  judgment,  is  not  regarded 
as  a  bona  fide  or  innocent  purchaser."  The 
statement  is  Incomplete,  because  silent  as  to 
notice.  Applied  to  a  judgment  creditor  pur- 
chaser with  notice  of  the  prior  equity,  it  Is 
right;  to  one  without  notice,  wrong.  The 
facts  In  the  case  disclose  that  the  Judgment 
creditor  purchaser  had  notice  pVior  to  the 
execution  sale  of  the  senior  rights  of  his 
adversary.  The  quotation  must  be  limited, 
or  regarded  as  dictum.  A  judgment  creditor, 
purchasing  in  good  faith  at  a  proper  execu- 
tion sale  on  his  own  valid  Judgment,  is  a  bona 
flde  or  Innocent  purchaser  for  value,  and 
takes  free  from  secret  equities.  Pugh  v. 
Highly,  53  N.  B.  171,  178,  152  Ind.  262,  44 
li.  R.  A.  892,  71  Am.  St  Rep.  827. 

Of  aoto* 

The  term  "Innocent  purchasers,**  In  Gen. 
St  1894,  S  2214,  declaring  all  usurious  notes, 
contracts,  and  securities  void,  but  which 
provides  that  nothing  in  the  act  shall  be 
construed  to  prevent  the  purchase  of  nego- 
tiable mercantile  paper,  usurious  or  other- 
wise, for  valuable  consideration,  by  an  inno- 
cent purchaser,  means  a  bona  flde  Indorsee 
or  bearer,  within  the  law  merchant  Robin- 
son V.  Smith,  64  N.  W.  90,  91,  62  Minn,  62; 
Frcdin  v.  Richards,  68  N.  W.  1081,  1062,  61 
Minn.  490. 

To  constitute  an  Innocent  purchaser  of 
negotiable  paper,  within  the  meaning  of  Gen. 
St.  1804,  i  2214,  a  person  must  have  ac- 
quired the  paper  In  due  course  of  business, 
or,  as  sometimes  expressed,  according  to  the 
usages  and  commercial  transactions  In  com- 
mercial paper.  Thus,  where  members  of  an 
existing  Arm  formed  a  partnership  with  an- 
other party,  and  all  of  the  assets,  including 
some  negotiable  notes,  of  the  original  part- 
nership were  transferred  to  the  new  flrm, 
the  new  flrm  were  not  purchasers  of  the 
notes  in  due  course  of  business.  Stephens  v. 
Olson,  64  N.  W.  898,  899,  62  Minn.  295. 

Where  the  payee  of  a  note  pledged  it 
as  collateral  security  to  his  own  debt  with 
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tbm  bank,  and  at  the  maturity  of  the  note 
agreed  with  the  maker  to  an  extension  of 
time  upon  the  maker  paying  usurious  in- 
terest, and  received  a  new  note,  which  did 
not  disclose  the  usurious  contract,  which 
he  delivered  to  the  bank,  and  received  in 
exchange  therefor  the  old  note  and  surren- 
dered it  to  the  maker,  the  bank  having  no 
knowledge  or  notice  that  the  new  note  was 
to  be  taken,  or  of  the  contract  that  had 
been  made,  further  than  appeared  upon  the 
face  of  the  note  received  by  it,  it  was  an  in- 
nocent purchaser  of  the  note,  and  the  de- 
fense of  usury  could  not  be  maintained 
against  it  First  Nat  Bank  of  Rochester  ▼. 
BenUey,  6  N.  W.  422,  423,  27  Minn.  87. 

INNOCENT  WOMAN. 

The  term  "innocent  woman,"  as  used  in 
Code,  f  1113,  making  any  person  guilty  of 
a  misdemeanor  who  shall  attempt  wantonly 
and  maliciously  to  destroy  the  reputation  of 
an  innocent  woman  by  words  amounting  to 
a  charge  of  incontinency,  does  not  necessar- 
ily mean  a  woman  who  has  never  had  illicit 
intercourse  with  a  man,  but  includes  a  wo- 
man who  has  had  such  intercourse,  but  has 
since  repented  and  become  virtuous.  State 
v.  Grigg,  10  S.  B.  684,  685,  104  N.  0.  882. 

Within  the  meaning  of  Code,  S  1113,  a 
woman  is  "innocent,'*  unless  she  has  had 
sexual  intercourse  with  a  man,  and  on  a 
prosecution  under  such  section  an  instruc- 
tion that,  **if  the  prosecutrix  had  surren- 
dered her  person  to  C.  for  the  purpose  of 
committing  fornication  with  him,  she  would 
not  be  an  Innocent  woman,  though  the  act 
was  not  completed,  in  consequence  of  the 
coming  upon  them  of  other  parties,"  was 
properly  refused.  State  v.  Hinson,  9  S.  E. 
552,  553,  103  N.  C.  374. 

An  Innocent  woman  is  one  whose  char- 
acter is  unsullied;    that  is,   undefiled,   not 
stained    with     moral     turpitude.    State    v. 
'  Davis,  92  N.  C.  704.  765. 

An  innocent  woman  is  one  who  has 
never  had  sexual  commerce  with  man. 
State  V.  Malloy,  20  S.  E.  461,  402,  115  N.  O. 
737;  State  v.  Brown,  6  8.  E.  508,  570,  100 
N.  C.  519. 

An  innocent  woman  is  one  who  has 
never  bad  illicit  intercourse  with  any  man, 
and  who  is  chaste,  or  pure;  and  it  is  not 
necessary  that  she  have  a  mind  free  from 
lustful  and  lascivious  desires.  State  ▼. 
Crowell,  21  S.  E.  502,  603,  116  N.  O.  1052. 

INNUENDO. 

The  office  of  the  innuendo  is  merely  to 
Interpret  the  meaning  of  the  language  used. 
Indeed,  the  word  '^meaning"  is  a  synonym 
of  the    word    *^nuendo,"  and    so    It    the 


phrase  "that  la  to  say."    Grand  r.  Dreyfuo, 
54  Pac.  389,  890,  122  Cal.  68. 

An  innuendo  is  an  explanation  of  tbe 
meaning  of  the  words  published  or  spoken, 
by  a  reference  to  facts  previously  ascer- 
tained by  averment  or  otherwise.  Fry  ▼. 
Bennett,  7  N.  Y.  Super.  Ct  (6  Sandf.)  54^  66. 

The  purpose  of  an  innuendo  is  to  de- 
fine the  defamatory  meaning  which  the 
plaintiff  attaches  to  the  words,  and  to  shoi^ 
how  they  came  to  have  that  meaning  and 
how  they  relate  to  the  plaintiff.  Naulty  v. 
Bulletin  Co.,  56  AU.  862,  864,  206  Pa.  128. 

An  innuendo  is  not  an  averment,  but 
only  matter  of  explanation.  It  means  noth.- 
ing  more  than  the  words  'Id  est,"  "scUicet," 
or  ''meaning,"  or  "aforesaid,"  as  explanatory 
of  a  subject-matter  sufficiently  expressed  be^ 
fore.  It  cannot  extend  the  sense  of  the  ex.- 
pressions  in  the  alleged  libel  beyond  th^r 
own  meaning.  Wallace  v.  Homestead  Co., 
90  N.  W.  835,  840,  117  Iowa,  348;  Cheetham 
V.  Tillotson  (N.  Y.)  6  Johns.  430,  432,  433. 
As  "such  an  one,"  meaning  the  defendant, 
or  "such  a  subject,"  meaning  the  subject 
in  question.  But  as  an  innuendo  is  only 
used  as  a  word  of  explanation,  it  cannot 
extend  the  sense  of  the  expressions  in  the 
libel  beyond  their  own  meaning,  unless 
something  is  put  on  the  record  for  it  to  ex- 
plain. The  innuendo  can  only  explain  the 
words  of  the  libel,  and  can  add  nothing  to 
them.  Cheetham  v.  Tillotson  (N.  Y.)  5 
Johns.  430,  438;  Stow  v.  Converse,  4  Conn. 
17,  35. 

"Innuendo"  is  an  averment  of  the  mean- 
ing of  alleged  libelous  words.  Collins  v. 
Dispatch  Pub.  Co.,  25  Atl.  546,  547,  152  Pa. 
187,  34  Am.  St.  Rep.  636,  31  Wkly.  Notes 
Cas.  316. 

The  office  of  an  innuendo  in  the  law  of 
libel  or  slander  is  to  explain  matter  suffi- 
ciently expressed  before.  Born  man  v.  Boyer 
(Pa.)  3  Bin.  515.  519,  5  Am.  Dec.  380;  Cooper 
V.  Greeley  (N.  Y.)  1  Denio,  347,  361. 

"Innuendo"  is  that  part  of  a  pleading 
in  an  action  for  libel  which  explains  the 
words  spoken  or  written  and  annexes  to 
them  their  proper  meaning.  Qulnn  v.  Pru- 
dential Ins.  Co.,  90  N.  W.  849,  350,  116 
Iowa,  522  (citing  Bloss  v.  Tobey,  19  Mass.  [2 
Pick.]  320;  Bathrick  v.  Detroit  P.  &  T.  C3o., 
50  Mich.  629,  16  N.  W.  172,  45  Am.  Rep.  63); 
Henlcke  v.  Griffith,  29  Kan.  516,  519;  Gib- 
son V.  Sun  Printing  &  Publishing  Ass'n,  76 
N.  Y.  Supp.  197,  199,  71  App.  Div.  566; 
Barnes  v.  State,  41  Atl.  781,  782,  88  Md.  347. 
And  in  determining  whether  such  words  are 
susceptible  of  that  meaning  the  court  will 
not  construe  them  '*in  mitiori  aensu,"  or 
otherwise  than  according  to  their  fair  sig- 
nification. Undoubtedly  an  innuendo  can- 
not extend  or  enlarge  the  matter  set  forth 
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In  an  alleged  ttbel,  and  it  becomes  a  mat- 
ter of  construction  for  the  court  to  deter^ 
mine  whether  the  words  used  are  suscepti- 
ble of  the  application,  explanation^  or  in- 
terpretation which  the  pleader  has  given  to 
them  in  the  innuendo.  If  they  are  suscep- 
tible of  the  meaning  ascribed  to  them,  with- 
out distorting  them  or  without  straining 
their  natural  meaning  and  Import,  then  they 
may  be  regarded  as  libelous  per  se;  but  It 
must  be  left  to  the  jury  to  say  whether  or 
not  they  were  understood  and  Intended  in 
the  sense  ascribed  to  them  in  the  Innuendo. 
Gibson  v.  Sun  Printing  &  Publishing  Ass'n, 
76  N.  Y.  Supp.  197,  199,  71  App.  Dlv.  666; 
Beardsley  y.  Tappan  (U.  S.)  2  Fed.  Gas.  1181, 
1182. 

Allegii&S  muteeessary  mmtter. 

When  the  new  matter  stated  in  an 
Innuendo  is  not  necessary  to  support  the 
action,  it  may  be  rejected  as  sui*plusage. 
Cooper  T.  Greeley  (N.  Y.)  1  Denlo,  847,  361; 
Thomas  y.  Crosswell  (N.  Y.)  7  Johns.  264, 
271,  5  Am.  Dec.  269. 

The  office  of  an  innuendo  is  to  aver  the 
meaning  of  the  language  published;  but  if 
the  common  understanding  of  mankind  takes 
hold  of  the  published  words,  and  at  once, 
without  difficulty  or  doubt,  applies  a  libel- 
ous meaning  to  them,  an  Innuendo  is  not 
needed,  and,  if  used,  may  be  treated  as  use- 
less surplusage.  Wood  y.  Boyle,  35  Atl.  853, 
864,  177  Pa.  620,  65  Am.  St.  Rep.  747;  CJon- 
tlnental  Nat.  Bank  y.  Bowdre,  23  S.  W.  131, 
184,  92  Tenn.  723;  Benton  y.  State,  86  Atl. 
1041,  1043,  59  N.  J.  Law,  651.  See,  also. 
Grand  y.  Dreyfus,  54  Pac.  389,  390,  122 
Gal.  68. 

The  term  "innuendo"  is  used  in  the 
Uiw  of  slander  and  libel  to  designate  the 
ayerment  in  the  plaintiff's  statement  of  claim 
of  the  construction  which  he  puts  upon  the 
alleged  libelous  words,  and  **which  he  will 
endeayor  to  induce  the  jury  to  adopt." 
"Where  a  defamatory  meaning  is  apparent 
on  the  face  of  the  libel  itself,  no  Innuendo 
is  necessary,  though  even  there  the  pleader 
occasionally  inserts  one  to  heighten  the  ef- 
fect of  the  words;  but  where  the  words 
prima  facie  are  not  actionable  an  innuendo 
Is  essential  to  that  action.  It  is  essential  to 
bring  out  the  latent  injurious  meaning  of 
the  defendant's  words,  and  such  Innuendo 
must  distinctly  aver  that  the  words  boar  a 
specific  actionable  meaning."  Johnston  v. 
Morrison  (Ariz.)  21  Pac.  466. 

Ayonrins:  facts* 

An  Innuendo  does  not  aver  a  fact,  nor 
can  it  change  the  natural  meaning  of  lan- 
guage; its  office  being  to  explain,  and  not 
to  extend  or  enlarge,  the  meaning  of  the 
words.  Stutsman  y.  Stutsman  (Ind.)  60  N. 
B.  773,  774  (citing  Rock  v.  McClarnon,  95 
Ind.  415;   Seller  v.  Jenkins,  97  Ind.  430). 


An  innuendo,  so  far  ftom  being  an  ayer- 
ment of  facts  upon  which  an  issue  can  be 
taken,  is  not  an  averment  of  facts  at  all. 
It  is  merely  an  Inference  of  reasoning  from 
certain  premises,  and  although,  when  Im- 
properly  framed,  it  may  in  some  cases  tend 
to  justify  a  demurrer,  in  none  is  its  truth 
or  falsehood  a  question  for  the  considera- 
tion of  a  jury.  Fry  y.  Bennett,  7  N.  Y. 
Super.  Ct  (5  Sandf.)  54,  65. 

An  innuendo  is  an  explanatory  aver- 
ment of  the  meaning.  It  charges  no  fact, 
and  It  does  not  permit  of  being  sustained 
by  evidence.  The  pleader  having,  in  the 
colloquium  and  elsewhere,  stated  all  the 
extrinsic  and  all  the  other  facts  desired,  in- 
troduces into  his  recitation  of  the  libelous 
words,  when  necessary,  the  expression, 
"meaning,"  etc.,  and  this  is  called  an  "In- 
nuendo." Dickson  y.  State,  80  S.  W.  807. 
808,  34  Tex.  Or.  R.  1,  53  Am.  St.  Rep.  694. 

It  is  not  the  subject  of  proof,  and  only 
adds  such  explanatory  matter  In  relation 
to  the  words  uttered  as  may  have  been  un- 
derstood by  the  hearers  at  the  time.  An- 
drews y.  Woodmansee  (N.  Y.)  15  Wend. 
232,  235. 

CoBneotinc    oolloqiiia    amd    partienlar 
words  laid. 

The  office  of  an  Innuendo  is  usually  to 
connect  the  matter  Introduced  by  the  aver- 
ments and  the  colloquia  with  the  particular 
words  laid,  showing  Identity,  and  drawing 
what  is  then  the  legal  inference  from  the 
whole  declaration— that  such  was,  under  the 
circumstances  set  out,  the  meaning  of  the 
words  used.  State  v.  Grlnstead,  61  Pac.  976, 
979,  10  Kan.  App.  78  (citing  Carter  v.  An- 
drews, 33  Mass.  [16  Pick.]  1,  6;  State  v.  Bi- 
llot, 61  Pac.  981, 10  Kan.  App.  69). 

An  innuendo,  in  a  declaration  for  slan- 
der, is  that  language  which  connects  words 
not  in  themselves  actionable  with  some  pre- 
cedent fact,  formally  averred,  which  explains 
their  meaning.  Watts  v.  Greenlee,  13  N.  0. 
115,  118. 

Enlarglnc    or    ejctendinc    meaning    of 
words* 

The  office  of  an  innuendo  is  to  aver  the 
meaning  of  the  language  published.  The  use 
of  It  can  never  change  the  Import  of  the 
words,  nor  add  to  nor  enlarge  their  sense. 
Continental  Nat  Bank  y.  Bowdre,  23  S.  W. 
131.  134,  92  Tenn.  723;  Galther  v.  Advertiser 
Co.,  14  South.  788,  789.  102  Ala.  458;  Vaugh- 
an  V.  Havens  (N.  Y.)  8  Johns.  109;  Evans  v. 
Tibblns  (Pa.)  2  Phila.  210;  Cole  y.  Neustadt- 
er,  29  Pac.  550,  553,  22  Or.  191;  Tappan  y. 
Wilson,  7  Ohio  (7  Ham.)  190,  191,  194,  pt  1. 

An  Innuendo  cannot  add  to,  enlarge,  ex- 
tend, or  change  the  sense  of  the  words  in 
question,  and  the  matter  to  which  they  refer 
must   alwaj's   appear   from    the   antecedent 
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parts  of  the  declaration.     Stltzell  t.  Reyn- 
olds, 59  Pa.  (9  P.  F.  Smith)  488,  492. 

"An  Innuendo  does  not  enlarge  the  mat- 
ter set  forth  In  the  other  portions  of  the  com- 
plaint It  Is  only  explanatory  of  the  matter 
charged,  and  does  not  extend  the  sense  of  the 
words  beyond  their  natural  Import,  unless 
accompanied  by  a  distinct  averment  or  col- 
loquium, or  other  Introductory  allegation  to 
which  it  may  properly  have  reference." 
Caldwell  v.  Raymond  (N.  Y.)  2  Abb.  Prac 
193,  195. 

An  Innuendo,  in  the  law  of  pleading  rela- 
tive to  libel  cases,  refers  to  allegations  mere- 
ly explanatory  of  what  is  already  set  forth. 
It  does  not  add  to,  enlarge,  or  change  the 
sense  of  the  words  charged.  It  is  used  mere- 
ly to  set  forth  the  meaning  of  words  used  by 
defendant,  and  to  convey  the  meaning  In  the 
sense  In  which  the  plaintiff  alleges  that  de- 
fendant used  them.  It  is  an  averment  of  the 
meaning  of  the  alleged  libelous  words,  and  it 
cannot  enlarge  nor  point  the  effect  of  the  lan- 
guage beyond  its  natural  and  common  mean- 
ing in  the  usual  acceptation  of  the  words. 
Jones  V.  Roberts,  50  Ati.  1071,  1072,  73  Vt 
201. 

"It  cannot  enlarge  and  point  to  the  ef- 
fect of  language  beyond  its  natural  and  com- 
mon meaning  in  its  usual  acceptation,  unless 
connected  with  proper  introductory  aver- 
ments." Dixon  V.  State,  1  South.  69.  71,  81 
Ala.  61  (quoting  Bouv.  Law  Diet);  Grand  v. 
Dteyfus,  54  Pac.  389,  390,  122  Cal.  58. 

An  innuendo  is  explanatory  of  the  sub- 
ject-matter sufficiently  expressed;  but  it  is 
explanatory  only,  for  it  cannot  extend  the 
use  of  the  words  beyond  their  own  meaning, 
unless  something  Is  put  upon  the  record  for  it 
to  explain.  Sturtevant  v.  Root,  27  N.  H.  (7 
Fost)  69,  73;  Hogan  v.  Wilmoth  (Va.)  16 
Grat  80,  83;  Bartow  v.  Brands,  15  N.  J.  Law 
(3  J.  S.  Green)  248,  249;  Van  Vetchen  v.  Hop- 
kins (N.  Y.)  5  Johns.  211,  220.  4  Am.  Dec.  339 
(cited  and  approved  In  Bradley  v.  Cramer,  18 
N.  W.  268,  270,  59  Wis.  309,  48  Am.  Rep.  511). 
See,  also,  Ludlum  v.  McCuen,  17  N.  J.  Law 
(2  Har.)  12,  15;  Barnes  v.  State,  41  Ati.  781, 
782,  88  Md.  347. 

But  an  Innuendo  may  not  introduce  new 
matter  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  the  defendant's 
words  a  construction  they  will  not  bear.  Dun 
?.  Maler,  82  Fed.  169,  172,  27  C.  C.  A.  100; 
Beardsley  v.  Tappan  (U.  S.)  2  Fed.  Gas.  1181, 
1182;  Price  v.  Conway,  19  Ati.  687,  134  Pa. 
340,  8  L.  R.  A.  193,  19  Am.  St  Rep.  704; 
Galther  v.  Advertiser  Co.,  14  South.  788,  789, 
102  Ala.  458;  Hackett  v.  Providence  Tele- 
gram Pub.  Co.,  29  Ati.  143,  18  R.  I.  589; 
Barnes  v.  State,  41  Ati.  781,  782,  88  Md.  347; 
Vlckers  v.  Stoneman,  41  N.  W.  495,  73  Mich. 
419. 

"An  Innuendo  is  an  averment  that  such 
a  one  means  such  a  particular  person,  or 


that  su6h  a  thing  means  such  a  partlcalar 
thing;  and  with  the  introductory  matter  it 
forms  a  connected  proposition,  by  which  the 
cognizance  of  the  charge  will  be  submitted  to 
the  jury  and  the  cause  of  action  appear  tu 
the  court"  Cooper  v.  Greeley  (N.  Y.)  1  Denlo, 
347,  361. 

An  innuendo  cannot  alter  or  extend  the 
fair  meaning  of  words.  McClurg  t.  Ross 
(Pa.)  5  Bin.  218,  220. 

"The  office  of  an  innuendo  Is  to  contain 
and  design  the  person  who  was  named  in  cer- 
tain before.  'It  cannot  alter  the  matter  or 
sense  of  the  words  themselves.'  It  cannot 
extend  the  words  by  an  Imagination  of  an  in- 
tent not  apparent  by  any  precedent  words  to 
which  the  innuendo  could  refer.  *In  effect  It 
stands  in  lieu  of  a  prsedlctum."*  Pelton  v. 
Ward  (N.  Y.)  3  Calnes,  73,  76,  2  Am.  Dec  251. 

The  office  of  an  innuendo,  in  the  law  of 
pleading  in  libel  and  slander  cases,  "is  to  aver 
the  meaning  of  the  language  published.  An 
innuendo  means  nothing  more  than  giving^ 
point  or  meaning  as  explanatory  of  a  matter 
sufficiently  expressed  before.  It  may  serve 
for  an  explanation,  to  point  a  meaning  where 
there  is  precedent  matter  expressed,  or  nec- 
essarily understood  or  known,  but  never  to 
establish  a  new  charge.  It  may  apply  what 
Is  already  expressed,  but  cannot  add  to,  nor 
enlarge,  nor  change  the  sense  of,  the  previous 
words.  If  the  words  before  the  innuendo  do 
not  sound  in  slander,  no  meaning  produced 
by  the  innuendo  will  make  the  aotion  main- 
tainable; for  it  Is  not  the  nature  of  an  in- 
nuendo to  beget  an  action.  An  innuendo 
helps  nothing,  unless  the  words  precedent 
have  a  violent  presumption  of  the  Innuendo. 
The  business  of  an  innuendo  is  by  a  reference 
to  preceding  matter  to  fix  more  precisely  the 
meaning.  The  office  of  an  innuendo  is  to  ex- 
plain, not  to  extend,  what  has  gone  before, 
and  it  cannot  enlarge  the  meaning  of  words, 
unless  it  be  connected  with  some  matter  of 
fact  expressly  averred.  The  innuendo  is  only 
a  link  to  attach  together  facts  already  knovm 
to  the  courts."  Squires  v.  State.  45  8.  W. 
147,  149,  89  Tex.  Cr.  R.  96,  78  Am.  St  Rep. 
904. 

The  innuendo  is  merely  explanatory  of 
something  already  expressed.  It  cannot  give 
a  criminal  meaning  to  innocent  words,  or  add 
to,  extend,  or  change  the  sense  of  the  words 
previously  stated;  but  it  may  give  a  tech- 
nical meaning  to  a  slanderous  charge  from 
the  obvious  import  of  the  words  spoken,  tak- 
en in  connection  with  the  colloquium.  Co- 
bum  V.  Harwood  (Ala.)  Minor,  03,  94,  12  Am. 
Dea  87. 

EacplaialBS  AmliiBnoiui  words* 

An  innuendo  may  be  defined  to  be  an 
averment  in  explanation  of  the  defendant's 
meaning,  by  reference  to  antecedent  matter. 
Hays  V.  Brierly  (Pa.)  4  Watts,  392,  383. 
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Tbe  office  of  an  innuendo  in  tbe  plead- 
iDgB  of  libel  and  slander  is  to  define  the  de- 
famatory meaning  which  the  plaintiff  attach- 
es to  the  words,  if  they  are  eqnlvocaL  Hack- 
ett  T.  ProTidence  Telegram  Pub.  Co.,  29  AtL 
148,  18  B.  I.  680. 

The  innuendo  is  intended  to  define  the 
defamatory  meaning  which  the  plaintiff  pass- 
es upon  the  word  used.  Where  language  is 
ambiguous,  and  is  as  susceptible  of  a  harm- 
less as  of  an  injurious  meaning,  it  is  the 
function  of  an  innuendo  to  point  out  the 
meaning  wtiich  the  plaintiff  claims  to  be  the 
true  meaning,  and  the  meaning  upon  which 
he  relies  to  sustain  Ids  action.  This  applies, 
whether  the  ambiguity  be  patent  or  latent, 
and  whether  or  not  there  are  facts  alleged 
as  an  inducement  Callahan  t.  Ingram,  26 
8.  W.  1020,  1022,  122  Mo.  806,  43  Am.  St 
Bep.  683. 

An  innuendo  cannot  render  certain  words 
which  would  otherwise  be  uncertain.  Cobum 
y.  Harwood  (Ala.)  1  Minor,  93,  04,  12  Am. 
Dec  37;  Galther  v.  Advertiser  CJo.,  14  South. 
788,  780,  102  Ala.  458. 

The  office  of  an  innuendo  in  an  indict- 
ment for  libel  is  to  express  and  render  cer- 
tain the  meaning  of  equivocal  and  uncertain 
language,  or  bring  out  some  latent  meaning 
in  words  necessary  to  fix  their  defamatory 
character,  or  to  explain  to  whom  the  defama- 
tory language  refers,  where  that  Is  left  un- 
certain. Benton  y.  State,  36  Atl.  1041,  1043, 
60  N.  J.  Law,  651 

Introdnolng  new  mmtter. 

An  innuendo  must  not  Introduce  new 
matter.  Donahoe  v.  Star  Pub.  Co.  (Del.)  63 
Atl.  667,  668. 

An  innuendo  Is  only  explanatory  of  spme 
matter  already  expressed.  It  serves  to  point 
out  when  there  is  precedent  matter,  but  never 
for  a  new  charge.  Emery  y.  Prescott  54  Me. 
380,  801. 

It  is  laid  down  in  Starkie,  Slander,  p. 
421,  that  the  most  Important  rule  relating  to 
this  species  of  averment  is  that  Its  office  is 
merely  to  explain  by  pointing  out  the  allu- 
sions, and  that  it  can  in  no  case  be  allowed 
to  introduce  new  matter.  And  the  reason  for 
tliis  is  a  most  substantial  one;  for,  were  it 
otherwise,  there  would  be  no  sufficient  and 
distinct  averment  of  tbe  existence  of  those 
facts  which  in  point  of  law  are  essential  to 
render  the  words  acceptable.  Hence  an  in- 
nuendo cannot  extend  the  sense  of  words  be- 
yond their  own  meaning,  unless  something 
be  put  upon  the  record  for  It  to  explain. 
Vickers  v.  Stoneman,  41  N.  W.  405,  73  Mich. 
410;  Barnes  v.  State,  41  Atl.  781,  782,  88  Md. 
847. 

An  innuendo  is  an  averment  used  to  give 
point  and  direction  to  ambiguous  language. 


but  not  to  supply  omitted  words.    Dixon  y. 
State,  1  South.  60,  71,  81  Ala.  61. 

FolwHug  out  applloatioA. 

The  innuendo  is  that  part  of  a  complaint 
for  slander  or  libel  which  **is  used  to  give 
the  words  alleged  the  construction  which  they 
should  bear  in  reference  to  the  extrinsic  fact, 
or  to  explain  their  particular  meaning  in  re- 
lation to  the  facts."  Harrison  v.  Manship,  22 
N.  B.  87,  120  Ind.  48. 

It  if  not  the  office  of  an  innuendo  to  en- 
large the  meaning  of  the  words  employed  in 
the  publication,  but  merely  to  point  out  their 
application  to  facts  previously  alleged.  Gan- 
vreau  v.  Superior  Pub.  Co.,  22  N.  W.  726,  728. 
62  Wis.  403;  Bradley  v.  Kramer,  18  N.  W. 
208,  260,  50  Wis.  300,  48  Am.  Rep.  611;  An- 
drews V.  Woodmansee  (N.  Y.)  16  Wend.  232, 
236;  Cooper  y.  Greeley,  1  Denio,  847,  361. 

In  Sabln  v.  Angell,  46  Vt  740,  the  hold- 
ing was  that  it  may  be  fairly  said  that  an 
innuendo  is  used  to  point  out  the  meaning 
of  words  used,  in  view  of  the  occasion  and 
circumstances  and  such  extraneous  matter 
as  appears  from  the  declaration.  It  operates 
in  an  action,  with  the  colloquium,  to  point  out 
the  true  meaning  intended  by  the  use  of  the 
words.  Sheridan  v.  Sheridan,  6  Atl.  404,  405, 
68  Vt  604. 

Pointing  out  person  or  tl&ing. 

An  Innuendo,  in  a  complaint  for  libel  or 
slander,  cannot  add  to,  enlarge,  extend,  or 
change  the  sense  of  the  previous  words,  and 
the  matter  to  which  it  alludes  must  appear 
from  tbe  antecedent  parts  of  the  declaration. 
Thomas  v.  Croswell  (N.  Y.)  7  Johns.  264,  271, 
6  Am.  Dec.  260. 

In  pleading  in  libel,  the  office  of  an  in- 
nuendo is  to  define  the  defamatory  meaning 
which  the  plaintiff  sets  on  the  words,  and 
show  how  they  came  to  have  that  defamatory 
meaning,  and  how  they  relate  to  tbe  plain- 
tiff. Buckstaff  V.  Viall,  54  N.  W.  Ill,  113. 
84  Wis.  120;  Dun  v.  Maler  (U.  S.)  82  Fed. 
160.  172,  27  C.  C.  A.  100;  Price  v.  Conway, 
10  Atl.  687,  134  Pa.  340,  8  li.  R.  A.  103,  19 
Am.  St  Rep.  704. 

Taking  plaee  of  eolloqnliun. 

An  innuendo  does  not  obviate  the  neces- 
sity of  prefatory  allegations  of  such  extrin- 
sic facts  as  are  often  necessary  to  be  con- 
sidered, in  connection  with  tbe  language  of 
the  publication,  in  order  to  ascertain  its 
sense  and  meaning,  and  which  must  be  set 
forth.  An  Innuendo  has  no  other  use  than 
simply  to  ascertain  the  application  of  pre- 
vious expressions  to  particular  persons  and 
things.    State  v.  Atkins,  42  Vt  252,  256. 

An  Innuendo  can  only  explain,  but  not 
enlarge,  tbe  meaning  of  the  words  without 
the  aid  of  a  colloquium.    Therefore  the  want 
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of  a  colloqiillun  Is  not  cured  by  an  innu- 
endo. McOIaugbry  ▼.  Wetmore  (N.  Y.)  6 
JohnB.  82,  83,  5  Am.  Dec.  194. 

The  ofSce  of  an  innuendo  is  to  deduce 
inferences  from  premises  already  stated,  not 
to  state  the  premises  them  selves.  An  Innu- 
endo is  not  an  Issuable  averment  Facts  ex- 
trinsic to  the  article,  and  essential  to  a  rea- 
sonable identification  of  the  plaintiff  with  the 
person  referred  to,  must  be  set  out  in  the 
inducement  Duvivier  v.  French  (U.  S.)  104 
Fed.  278,  281,  48  C.  O.  A.  529. 

Ordinarily  the  only  office  of  an  innu- 
endo is  to  refer  the  libelous  words  to  the 
facts  so  set  forth;  but  in  Texas  the  innu- 
endo is  enlarged  to  explain  the  meaning  of 
did  language  spoken,  and  the  inducement  or 
colloquium  is  dispensed  with.  Dickson  ▼. 
State,  28  8.  W.  815,  34  Tex.  Or.  B.  1,  53  Am. 
6t  Rep.  694. 


INOFFICIOUS. 

The  name  "inofficious  testaments  was 
used  in  the  Roman  law  to  designate  a  testa- 
ment in  which  no  mention  was  made  of  the 
heir.     Olayton  t.  Clayton  (Pa.)  3  Bin.  476, 

The  civil  law  defines  an  "inofficious  and 
undutiful  will"  to  be  such  as  substantially 
departs  from  the  disposition  of  the  estate  as 
it  would  be  distributed  in  case  of  intestacy; 
but  it  is  said  that  such  a  definition  is  entirely 
Inconsistent  with  the  law  of  wills  as  recog- 
olzed  and  established  in  this  country,  for  the 
authority  to  make  a  will  implies  the  power 
to  discriminate  between  or  disinherit  next 
of  kin.  Stein  v.  Wilzinski  (N.  Y.)  4/Redf. 
Sur.  441,  450. 

"Inofficious"  is  the  equivalent  of  ''un- 
natural."  The  term  is  predicable  of  such 
instruments  as  ignore  the  moral  claims  upon 
the  testator  which  the  ties  of  kinship  sug- 
gest When  there  is  a  glaring  disregard  by 
a  testator  of  a  child,  especially  if  such  child 
is  helpless,  by  reason  of  infancy  or  disease, 
in  favor  of  a  stranger,  a  court,  while  saying 
that  a  man  can  do  as  he  pleases  with  his 
property,  will  be  alert  in  seeking  for  the 
presence  of  some  infiuence  which  must  have 
warped  the  Judgment  and  controlled  the  will 
of  the  testator.  The  testamentary  act  is  so 
unlike  the  product  of  a  healthy  and  inde- 
pendent mind  that  the  act  alone  is  strongly 
evidential  of  the  existence  of  some  extrinsic 
undue  influence.  The  probative  force  of  such 
a  testamentary  act  rises  and  falls  in  the 
degree  of  its  unusuality  and  unreasonable- 
ness, and  therefore  the  character  and  degree 
of  probative  force  of  extrinsic  testimony  re- 
quired to  prove  undue  influence  must  in- 
crease in  the  proportion  that  the  unreason- 
ableness of  the  testamentary  act  diminishes. 
In  re  WUlford's  Will  (N.  J.)  51  Atl.  501,  502. 


Those  dispositions  which  fathers  and 
mothers  and  other  ascendants  make  of  their 
property  to  the  prejudice  of  their  descend- 
ants, beyond  the  proportion  reserved  to  them 
by  law,  are  called  "inofflcioua.**  OIt.  Code 
La.  1900,  art  3556,  subd.  16b 

INQUEST. 

While  in  its  broadest  sense  an  inqneat 
may  include  any  Judicial  inquiry,  its  use  la 
generally  confined  to  an  inquiry  by  Jury. 
2  Burrill,  Law  Diet  81;  Cent  Diet  The 
coroner's  inquest  has  from  the  earliest  pe- 
riod in  the  history  of  our  law  been  held  with 
a  Jury.  Though  the  amendment  of  1887  of 
Gr.  Code,  S  773,  directing  a  summoning  of  a 
Jury  if  the  death  or  wound  be  of  a  criminal 
nature,  doubtless  authorized  an  inquiry  to 
some  extent  by  the  coroner  into  the  circum- 
stances of  death  before  he  determined  to 
summon  a  Jury — that  is  to  say,  that  he 
should  determine  that  the  case  was  a  rea- 
sonable one  for  holding  an  inquest  before 
he  should  summon  a  Jury — such  preliminary 
investigation  does  not  constitute  an  inquest 
itself,  but  is  only  to  determine  whether  there 
shall  be  an  inquest  The  result  of  an  inquest 
is  a  Judicial  determination  of  the  manner  in 
which  deceased  came  to  his  death,  and.  If 
the  death  be  occasioned  by  criminal  means, 
who  is  guilty  thereof,  and  the  coroner  makes 
no  such  determination  in  his  preliminary  in- 
quiry. The  term,  as  used  in  a  resolution  of 
a  board  of  supervisors  that  a  coroner  be 
allowed  a  certain  sum  for  each  inquest  was 
construed  to  mean  an  inquest  in  which  a 
Jury  was  summoned.  People  r.  Coombs,  55 
N.  T.  Supp.  276,  284,  36  App.  Div.  284. 

Pen.  Code,  f  1112,  provided  that  for 
summoning  an  inquest  on  a  dead  body  and 
returning  an  Inquisition  the  coroner  shall  be 
entitled  to  a  fee  of  $10.  It  was  held  that 
by  "summoning  an  inquest"  as  here  used, 
is  meant  summoning  a  Jury,  as  the  term  "in- 
quest" is  sometimes  used  to  signify  the  Jury 
itself  before  whom  the  question  is  brought 
as  also  a  grand  Jury  is  called  a  "grand  in- 
quest"; and  hence  a  coroner  was  not  en- 
titled to  fee  for  summoning  Jurors  in  inquest 
in  addition  to  his  fee  for  the  inquest  Davis 
V.  Bibb  County,  42  S.  B.  403,  405,  116  Ga.  23. 

Though  there  are  some  authorities  tend- 
ing to  sustain  the  position  that  the  word 
"inquest"  implies  an  examination  by  the 
Jury,  as  applied  to  proceedings  in  a  cause 
at  circuit,  it  in  reality  means  nothing  but  a 
trial  of  an  issue  of  fact  where  the  plaintiff 
alone  introduces  testimony,  and  does  not 
necessitate  a  Jury.  It  is  within  the  statutory 
definition  of  the  word  "trial,"  as  being  "a 
Judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or 
issues  of  fact."  Code,  f  250.  Haines  r. 
Davis  (N.  Y.)  6  How.  Prac  US,  119. 
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IHQTEE8T  OF  LUNAOT. 

Tbe  primary  object  of  an  inquest  of 
lunacy  is  not  to  benefit  any  particular  indi- 
yldual,  but  to  see  whether  the  fact  of  mental 
incapacity  exists,  so  that  the  public,  through 
th«  courts,  can  take  control.  The  proceed- 
ing originally  was  a  writ  upon  a  supposed 
forfeiture  to  the  crown,  and  was  In  behalf 
of  the  king  as  the  political  father  of  his 
people.  The  method  of  procedure  thereun- 
der is  described  by  an  early  writer  as  fol- 
lows: "And  therefore,  when  the  king  is  in- 
formed that  one  who  hath  lands  and  tene- 
ments is  an  idiot,  the  king  may  award  his 
writ  to  the  escheator  or  sherifT  6f  the  coun- 
ty where  such  idiot  ia,  to  inquire  thereof.'* 
It  was  used  to  establish  the  fact  upon  which 
the  king's  rights  depended,  as  in  the  case  of 
an  alien,  who  could  hold  land  until  his 
alienage  was  authoritatively  established  by 
a  public  officer  on  an  inquest  Hughes  v. 
Jones,  22  N.  E.  446,  448,  116  N.  Y.  67,  5  L. 
B.  A.  637,  15  Am.  St  Rep.  386. 

nffQUEST  OF  OFFICE. 

An  inquest  gf  office  is  an  inquiry  made 
by  the  king's  officer,  his  sheriff,  coroner,  or 
escheator,  vlrtute  officii,  or  by  writ  to  them 
sent  for  that  purpose,  or  by  a  commissioner 
specially  appointed,  concerning  any  matter 
that  entitles  the  king  to  the  possession  of 
lands,  tenements,  goods,  or  chattels.  This 
is  done  by  a  jury  of  no  determinate  number, 
being  either  12,  or  less,  or  more.  These  in- 
quests of  office  were  devised  by  law  as  an 
authentic  means  to  give  a  king  his  right  by 
solemn  matter  of  record,  without  which  he  in 
general  can  neither  take  nor  part  from  any- 
thing. Atlantic  &  P.  H.  Go.  v.  Mingus,  165 
U.  S.  413,  431,  17  Sup.  Ct  348,  352,  41  L.  Ed. 
770  (citing  3  Bl.  Oomm.  258,  259);  Baker  y. 
Shy,  56  Tenn.  (9  Heisk.)  85»  89. 

INQUIRY. 

See  "Due  Inquiry";  "Writ  of  Inquiry." 

INQUISITION. 

Code  Md.  art  45,  f  2,  providing  that, 
when  the  husband  has  been  found  insane 
upon  inquisition,  and  the  finding  remains 
unreversed  and  in  force,  the  wife  may  con- 
vey her  property  as  if  she  were  a  feme  sole, 
includes  an  ascertainment  of  such  husband's 
insanity  by  the  special  verdict  of  a  Jury  in 
a  criminal  case.  Hadaway  r.  Smith,  18  Atl. 
589,  590,  71  Md.  319. 

INSANE-INSANITY. 

See  "Emotional  Insanity";  '^General  In- 
sanity"; "Habitual  Insanity";  "Le- 
gal Insanity";  "Moral  Insanity"; 
••Partial    Insanity";    "Recurrent    In- 


sanity-; "Settied  Insanity";   "Tempo- 
rary  Insanity." 
See,    also,    "Hallucination";    "Lunacy"; 
"Melancholia";   "Sane." 

An  insane  person  is  one  unsound  in 
mind  or  intellect;  mad;  deranged.  Gross- 
well  V.  People,  13  Mich.  427,  435,  87  Am. 
Dec.  774. 

"Insanity — ^'in,'  not,  and  'sound,'  sound  or 
sane — ^is  the  lack  of,  or  the  opposite  of, 
'sanity,*  or,  as  technically  and  philologlcally 
defined,  'the  state  of  being  unsound  in  mind, 
derangement  of  intellect,  madness.' "  Mey- 
ers V.  Commonwealth,  3  Wkly.  Notes  Gas. 
506^  508,  83  Pa.  131,  136. 

Phychologists  have  vainly  attempted  to 
define  "insanity."  The  vulgar  notion  is  that 
it  consists  in  an  entire  depravity  of  reason 
and  consciousness,  but  observation  haa  shown 
that  the  insane  often  possess  both  of  those 
mental  qualities.  Locke  defined  a  "madman" 
to  be  one  who  reasoned  correctly  from  false 
premises,  but  that  would  embrace  a  very 
large  class  who  are  commonly  supposed  to 
be  sane.  Francke  v.  Francke,  29  La  Ann. 
302,  303. 

"Dr.  Haslam  has  said  that  false  belief 
is  the  essence  of  insanity.*  Lord  Erskine's 
test  was  'a  delusive  image,'  which  he  calls 
'the  inseparable  companion  of  real  insan- 
ity.' Dr.  Andrew  Combe  says:  'It  is  the  pro- 
longed departure,  without  any  adequate  ex- 
ternal cause,  from  the  state  of  feeling  and 
modes  of  thinking  usual  to  the  individual 
when  in  health,  that  is  the  true  feature  of 
disorder  in  mind.' "  Commonwealth  r.  Has- 
kell (Pa.)  2  Brewst  491,  496. 

Insanity  is  the  absence  of  that  reason 
which  includes  responsibility.  Boswell  y. 
Commonwealth  (Va.)  20  Qrat  860,  873. 

Insanity  is  the  absence  of  reason, 
thought,  and  comprehension.  Somera  v. 
Pumphrey,  24  Ind.  231,  245. 

Insanity,  as  a  ground  for  avoiding  an 
act,  does  not  mean  a  total  deprivation  of 
reason,  but  only  an  inability,  from  defect 
of  perception,  memory,  and  judgment,  to 
do  the  act  in  question.  Frazer  v.  Frazer,  2 
Del.  Ch.  260,  263. 

Btymologically  "Insanity"  signifies  un- 
soundness. Lexically  it  signifies  unsound- 
ness of  mind  or  derangement  of  the  intellect 
In  law  every  mind  is  sound  that  can  rea- 
son and  will  intelligently  in  the  particular 
transaction  being  considered,  and  every  mind 
is  unsound  or  insane  that  cannot  so  reason 
or  will.  The  law  investigates  no  further. 
Whether  this  last-named  mental  condition 
be  congenital,  or  the  result  of  arrested  men- 
tal development,  or  of  religious  excitement 
or  of  physical  disease,  or  of  dissipation,  or 
of  old  age,  or  of  unknown  causes;  whether  it 
be  casual,  temporary^  or  permanent;  whether 
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tt  be  personal  or  hereditary;  whether  it  be 
manifeeted  in  the  mildest  dementia  or  mania 
—is  expressed  in  law  by  the  same  word, 
"insanity."  When  this  word  occurs,  unex- 
plained or  unlimited,  in  any  statute,  contract, 
or  other  legal  literature,  it  signifies  any  de- 
rangement of  the  mind  that  depriTee  it  of 
the  power  to  reason  or  will  intelligently. 
Johnson  t.  Maine  &  N.  B.  Ins.  Co.,  22  Atl. 
^07,  108,  83  Me.  182. 

Insanity,  such  as  will  exempt  a  party 
taking  his  own  life  from  the  consequences 
9f  the  act,  does  not  include  every  degree 
of  Insanity,  but  must  be  a  mental  disorder 
amounting  to  a  loss  of  reason.  A  person 
may,  from  anger,  jealousy,  shame,  pride, 
dread  of  exposure,  fear  of  coming  to  poverty, 
or  the  desire  to  escape  from  the  ills  of  life, 
be  considered  in  a  certain  sense  insane. 
But  these  alone  are  not  enough  to  exempt 
him  from  the  consequences  of  self-destruc- 
tion, where  he  committed  the  act  deliberate- 
ly and  intelligently.  An  error  of  judgment  as 
to  the  commission  of  the  act  is  not  suffi- 
cient to  exempt  the  party;  for  we  may  say 
that  all  men,  perhaps,  who  decide  to  take 
their  own  lives,  commit  an  error  of  judg- 
ment Moore  v.  Connecticut  Mut  Life  Ins. 
Co.  (U.  S.)  17  Fed.  Gas.  672.  673. 

To  constitute  "insanity,"  or  unsoundness 
of  mind,  such  as  to  authorize  the  appoint- 
ment of  a  conservator  of  the  property  of 
the  afflicted  person,  there  must  be  such  a  de- 
privation of  reason  that  the  subject  is  no 
longer  capable  of  understanoing  and  acting 
with  discretion  in  the  ordinary  affairs  of 
life.  It  is  a  want  of  sufficient  mental  ca- 
pacity to  transact  ordinary  business;  to  take 
care  of  and  manage  bis  or  her  property. 
There  are  numerous  legal  proceedings  where 
insanity  or  mental  incapacity  may  be  shown, 
and  the  rule  for  establishing  the  degree  of 
insanity  must  of  necessity  vary,  depending, 
as  it  must,  on  the  object  or  purpose  for 
which  the  insanity  is  to  be  proved.  In  one 
case  the  purpose  may  be  to  prove  insanity 
as  a  defense  to  a  criminal  charge;  in  an- 
other case  the  purpose  may  be  to  defeat 
the  execution  of  a  will;  in  another  case 
the  question  may  be  whether  the  person  shall 
be  deprived  of  his  liberty  and  confined  in 
an  asylum;  and  still  in  another  case  the 
question  may  be  whether  a  conservator 
shall  be  appointed  to  take  charge  of  the 
estate  of  the  insane  person.  What  might  be 
regarded  as  insanity  or  mental  incapacity 
in  the  one  case  would  not  necessarily  be  in- 
sanity in  another.  No  definite  rule  can  be 
laid  down  which  will  apply  to  all  cases 
alike."  Snyder  v.  Snyder,  31  N.  B.  303,  306, 
142  111.  60. 

"There  is  no  distinction  between  the 
terms  'insanity'  and  "unsoundness  of  mind.' 
♦  ♦  ♦  The  primary  definition  of  insanity, 
according  to  the  Century  Dictionary,  is  un- 


soundness of  mind.**  A  person  who  la  In- 
capable of  continuous  or  connected  thought^ 
produced  by  cerebral  embolism,  is  unsound 
in  mind,  and  therefore  insane.  Cundall  y* 
Haswell,  51  AtL  426,  428,  28  B.  L  608. 

All  dogrees  and  kinds  of  Imsaalty. 

"Insanity"  is  the  generic  term  for  all 
unsound  and  deranged  conditions  of  the  mind. 
Bumham  v.  Mitchell,  84  Wis.  U7,  136. 

The  word  ••insane"  or  "insanity"  ordi- 
narily Implies  every  degree  of  unsoundness 
of  the  mind.  Seitzinger  v.  Modem  Wood- 
men of  America,  68  N.  EL  478,  481,  204  DL 
58;  De  Gogorza  v.  Knickerbocker  Life  Ins. 
Co.,  65  N.  T.  232.  287. 

"Insane"  means,  according  to  its  etymol- 
ogy, "nonsane,"  or  "unsouhd,"  and  is  equiva- 
lent, as  is  said  by  Lord  Hardwlcke^  to  "non 
compos,"  which,  according  to  Coke,  includes 
all  kinds  of  mental  unsoundness  recognized 
by  the  law,  and  therefore  includes  the  ex- 
treme case  of  an  entire  want  of  under- 
standing. Jacks  ▼.  Estee,  78  Pac.  247,  249, 
139  Cal.  507. 

"Insane,**  as  used  in  a  life  insurance 
policy,  providing  that  if  the  assured  shall, 
"whether  sane  or  insane,  die  by  his  own 
hand"  within  two  years  from  the  date  of  the 
policy,  the  policy  should  be  null  and  void, 
implies  every  degree  of  unsoundness  of  mind, 
and  the  liability  of  the  Insurer  is  not  af- 
fected by  the  degree  of  insanity.  SpruiU 
V.  Northwestern  Mut  Life  Ins.  CJo.,  27  8.  SL 
39,  40,  120  N.  0.  141. 

The  word  "insanity**  is  not  a  legal  term. 
In  law  books  and  in  Judicial  opinions  it  is 
used  in  its  popular  sense,  and  signifies  an 
unsoundness  of. mind  and  derangement  of 
the  intellect  It  may  be  complete  or  par- 
tial. State  V.  Leehman,  49  N.  W.  8,  5,  2 
S.  D.  171. 

The  term  **insanity*'  includes  every  spe- 
cies of  organic  mental  derangement,  whether 
of  a  mild  or  violent  form,  and  excludes  every 
other  condition  of  mind  as  regards  their 
mental  condition.  In  this  respect  there  are 
but  two  classes  of  people — ^the  sane  and  the 
insane.  Warner  v.  State,  16  N.  B.  189,  191, 
114  Ind.  137. 

Inasmuch  as  Rev.  St  H  1764,  1765,  hav- 
ing reference  to  insanity  as  a  defense  in 
prosecutions  for  crime,  uses  the  phrase  "in- 
sanity" and  "unsound  mind"  as  convertible 
terms,  the  term  "insanity,"  under  the  stat- 
utes, includes  every  species  of  organic  men- 
tal derangement,  whether  of  a  mild  or  vio- 
lent form.    Sage  v.  State,  91  Ind  141, 145. 

The  words  "insane  person,"  a  generic 
term,  expressly  by  statute  include  every 
one  who  is:  (1)  An  idiot,  being  a  person 
destitute  of  ordinary  intellectual  powers 
from  any  cause  and  dating  from  any  tlme^ 
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bnt  Va  common  use  a  person  without  under- 
standing from  birth.  (2)  lionatlc,  a  person 
of  any  form  of  unsoundness  of  mind  other 
tban  idiocy;  mental  derangement,  with  In- 
termlttent--strlctl7,  periodically  Intermittent 
— ladd  interrals.  (3)  Non  compos,  which 
emtoaces  Idiot  and  lonatlc  (4)  Deranged, 
which  embraces  aU  except  the  natural  bom 
Idiot  Hlett  y.  Shull,  16  8.  B.  140,  147,  36 
W.  Va.  663. 

"Early  In  the  history  of  English  jurl»- 
prudence  the  courts  did  not  make  a  distinc- 
tion between  different  degrees  of  insanity. 
Insanity  was  regarded  as  a  fixed  term  In 
law,  having  a  certain  meaning.  If  a  man 
was  insane  on  one  subject,  he  was  sup- 
posed to  be  Insane  on  all  subjects  and  for 
all  purposea  In  Ex  parte  Barnsley,  3  Atk. 
172,  Chancellor  Hardwicke  says:  'Being 
"^on  compos"  and  **of  unsound  mind"  are 
certain  terms  In  law,  and  Import  a  total  de- 
prlyatlon  of  sense.  "Weakness"  does  not 
carry  this  idea  along  with  It,  but  courts  of 
Uw  understand  what  Is  meant  by  '^on  com- 
pos" or  "insane,"  as  they  are  words  of  a 
determinate  significance.'  Pa*haps  one  of 
the  leading  cases  announcing  this  doctrine 
Is  the  case  of  Waring  r.  Waring  (1848)  6 
Moore,  P.  O.  341.  In  that  case  it  Is  said: 
*If  the  mind  is  unsound  on  one  subject,  pro- 
Tided  that  unsoundness  is  at  all  times  ex- 
isting upon  that  subject.  It  is  erroneous  to 
suppose  such  a  mind  Is  really  sound  on  other 
subjects.  It  is  onl^  sound  in  appearance; 
for,  If  the  subject  of  the  delusion  be  pre- 
sented to  It,  the  unsoundness  would  be  pre- 
sented b>  such  a  person  believing  In  the  sug- 
gestions of  fancy,  as  if  they  were  realities. 
An  act,  therefore,  done  by  such  a  person, 
however  apparently  rational  that  act  may  ap- 
pear to  be.  Is  void,  as  it  Is  the  act  of  a  morbid 
or  unsound  mind.' "  According  to  the  mod- 
em doctrine  Insanity  is  either  total  or  par- 
tial. A  total  deprivation  of  sense,  without 
ludd  Intervals,  presentb  few  legal  difficul- 
ties. Such  an  unfortunate  may  be  presumed 
never  to  be  on  an  equality  with  the  sane. 
The  law,  therefore,  distinctly  recognizes  that 
species  of  insanity  where  the  subject  Is  de- 
prived of  his  reason  but  a  portion  of  the 
time,  or  deprived  of  his  reason,  either  tem- 
porarily or  permanently,  only  on  certain 
subjects.  Instances  of  this  character  are 
not  rare.  They  constitute  the  major  portion. 
If  not  all,  the  reported  cases.  "One  of  the 
leading  cases  announcing  the  modern  doc- 
trine Is  Smee  v.  Smee,  6  Prob.  Div.  84, 
where  It  is  said:  'A  man  may  be  capable 
of  transacting  business  of  a  complicated  and 
important  kind,  and  involving  the  exercise 
of  considerable  powers  of  intellect,  and  yet 
be  subject  to  delusions,  so  as  to  unfit  him 
to  make  a  will;  but,  if  the  delusions  under 
which  a  man  labors  are  such  that  they 
could  not  reasonably  be  supposed  to  have 
affected  the  dispositions  made  by  bis  will, 
the  will  would  be  valid.*    •    •    •    In  suits 


to  avoid  contracts  and  conveyances  on  the 
ground  of  Insanity,  it  is  settled  law  that  the 
insanity  must  have  entered  into  and  Induced 
the  contract  or  conveyance;  in  other  words, 
that  it  was  not  the  act  of  the  free  and  un- 
trammeled  mind,  and  that  on  account  of  the 
diseased  condition  of  the  mind  the  person 
entered  into  a  contract  or  made  a  convey- 
ance which  he  would  not  have  made,  had  he 
been  in  the  possession  of  his  reason.  Dewey 
V.  Allglre,  66  N.  W.  276,  37  Neb.  6,  40  Am. 
St.  Rep.  468;  Staples  v.  Wellington,  58  Me. 
453,  454;  Concord  v.  Rumney.  45  N.  H.  423, 
427;  Dean  v.  American  Mut  Life  Ins.  Co.,  86 
Mass.  (4  Allen)  96;  Dennett  v.  Dennett,  44  N. 
H.  531,  537,  84  Am.  Dec.  97;  Hovey  v.  Hob- 
son,  66  Me.  256,  261;  Same  v.  Chase,  52  Me. 
804,  83  Am.  Dec.  514;  Crowther  v.  Rowland- 
son.  27  Cal.  276;  Tltcomb  v.  Vantyle,  84  111. 
371."  An  examination  of  the  reported  cases 
shows  that  the  Issue  of  insanity  most  fre- 
quently occurs  In  judicial  proceedings  as 
follows:  First,  in  direct  proceedings  to  pro- 
cure the  commitment  of  persons  alleged  to  be 
insane;  second,  in  suits  afTecting  the  validity 
of  wills,  where  it  is  sought  to  show  that  the 
testator  was  not  of  disposing  capacity;  third, 
in  criminal  proceedings,  where  the  defense 
pleaded  is  insanity  and  Irresponsibility; 
fourth,  in  suits  to  avoid  contracts  because 
of  Insanity;  and,  fifth,  in  proceedings  other- 
wise barred,  where  the  plea  is  that  he 
against  whom  the  statute  of  limitations  is 
pleaded  comes  within  the  enumerated  ex- 
ceptions because  of  insanity.  Clarke  v  Ir- 
win, 88  N  W.  783,  785,  63  Neb.  539. 

The  words  "insane  person,"  when  used 
in  a  statute,  include  idiots,  lunatics,  and  dis- 
tracted persons.  Oen.  St  Kan.  1901,  |  7342, 
subd.  6. 

The  words  'insane  person,"  when  used  In 
a  statute,  shall  be  construed  to  include  every 
idiot,  non  compos,  lunatic,  and  distracted 
person.  Comp.  Laws  Mich.  1897,  f  50,  subd. 
7;  Rev.  St  Wis.  1898,  S  4971;  Pub.  St  R.  I. 
1882.  p.  77,  c  24,  f  6;  Mills'  Ann.  St  Colo. 
1891,  ft  4185,  cl.  3;  Gen.  St  Minn.  1894,  S  255, 
subd.  6;  V.  S.  1894,  7;  Ann.  Codes  &  St  Or. 
1901,  S  5290;  Code  Iowa  1897,  f  48,  subd.  6; 
Rev.  St  Utah  1898,  S  2498. 

The  words  "Insane  person,"  when  used  in 
a  statute,  shall  include  every  idiot  non  com- 
pos.- lunatic,  insane,  or  distracted  person. 
Rev.  Laws  Mass.  1902,  p.  88,  c.  8,  S  5,  subd. 
6;  Pub.  St  N.  H.  1901,  p.  64,  c.  2,  S  18;  Gen. 
St  Conn.  1902,  S  2735;  Kurd's  Rev.  St  Dl. 
1901,  p.  1719,  c.  131,  S  1,  subd.  6. 

The  words  "Insane  person"  may  Include 
an  Idiotic,  non  compos,  lunatic,  or  distracted 
person;  but,  in  reference  to  Idiotic  or  non 
compos  persons,  this  rule  does  not  apply  to 
the  chapter  relating  to  the  insane  hospital. 
Rev.  St  Me.  1883,  p.  69,  c  1,  f  6,  subd.  8. 

The  words  "Insane  person,"  when  used 
in  a  statute,  shall  be  construed  to  Include 
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^▼ery  idiot,  non  compos,  and  lunatic  person. 
Bey.  Ck>de  Del.  1883,  p.  43,  c.  5,  f  1«  subd.  5. 

The  term  'insane  person,"  when  used 
in  a  statute,  includes  every  idiot,  non  com- 
pos, lunatic,  and  Insane  person.  Rev.  St. 
Fla.  1892.  §  1;  U.  S.  Comp.  St  1901,  p.  3. 

The  words  "insane  person"  include  every 
one  who  is  an  idiot  lunatic>  non  compos,  or 
deranged.  Code  W.  Va.  1899,  p.  134,  c  13, 
S  17;  Code  Va.  1887,  f  6. 

The  term  "insane*'  includes  all  persons 
of  unsound  mind.  Shannon^s  Code  Tenn. 
1896,  S  62;  Civ.  Code  Ala.  1896,  f  1;  Pen. 
Code  Ga.  1895,  S  2. 

The  term  "insane,"  as  used  in  statutes 
relating  to  the  care  of  the  insane,  includes 
any  species  of  insanity  or  mental  derange- 
ment Rev.  St  Okl.  1903,  §  3985;  Rev.  Codes 
N.  D.  1899,  8  1632;  Cobbey's  Ann.  St  Neb. 
1903,  §  9643;  Bates*  Ann.  St  Ohio  1904,  §| 
720,  907,  1536;  Code  Iowa  1897,  S  2298;  Rev. 
St  Mo.  1899,  §  4894. 

The  words  "insane"  and  "lunatic"  in- 
clude every  species  of  mental  deficiency  or 
derangement    Rev.  St  Wyo.  1899,  §  2724. 

The  term  "insane,**  as  used  in  the  Pro- 
bate Code,  includes  every  species  of  insanity, 
bat  does  not  include  idiocy  or  imbecility. 
*       Qen.  St  Minn.  1894,  |  4689. 

The  term  "insane^*  or  "insane  persons," 
as  used  in  the  act  relating  to  asylums  for  the 
insane,  includes  every  species  of  insanity, 
and  extends  to  every  deranged  person  and  to 
all  of  unsound  mind  other  than  idiots.  Comp. 
Laws  Mich.  1897,  8  1940. 

For  the  purposes  of  the  chapter  relating 
to  guardianship,  the  words  "insane  person" 
shall  be  construed  to  mean  either  an  idiot 
or  lunatic,  or  a  person  of  unsound  mind  and 
incapable  of  managing  his  own  affairs,  as 
the  case  may  be.    Rev.  St.  Wyo.  1899,  §  4896. 

Persons  of  insane  mind  are  those  who 
do  not  enjoy  the  exercise  or  use  of  reason  aft- 
er they  have  arrived  at  the  age  at  wliich 
they  ought,  according  to  nature,  to  possess 
it  whether  the  defect  results  from  nature  or 
accident    Civ.  Code  La.  1900,  art.  31. 

The  word  "insane,"  in  the  act  relating 
to  charities  and  charitable  and  reformatory 
institutions,  shall  be  construed  to  mean  any 
person  whose  mind  by  reason  of  brain  sick- 
ness has  become  unsound,  rendering  such 
person  incapable  of  managing  or  caring  for 
his  own  estate,  or  rendering  him  dangerous 
to  himself  or  others,  or  who  is  in  such  con- 
dition of  mind  or  body  as  to  be  a  fit  subject 
for  care  and  treatment  in  a  hospital  for  brain 
disease  or  insanity.  No  person  Idiotic  from 
birth,  or  whose  mental  development  was  ar- 
rested by  disease  or  physical  injury  prior  to 
the  age  of  puberty,  and  no  person  who  is  af- 
flicted  with   simple   epilepsy,   shall   be   re- 


garded as  insane,  unless  the  manifestations 
of  abnormal  excitability,  violence,  or  homi- 
cidal or  suicidal  impulses  are  such  as  to  ren- 
der his  confinement  in  a  hospital  for  the  af- 
flicted, as  herein  provided,  a  proper  precau- 
tion to  prevent  him  from  injuring  othen  or 
himself.    Gen.  St  Kan.  1901,  f  6570. 

As  disease,  inftrmity,  or  siolcness. 

See  "Bodily  Infirmity**;  "Disease";  "In- 
firmlty";   "Sickness.** 

As  disease  of  Itrain  or  sniad* 

Insanity  is  a  disease  that  impairs  or  to- 
tally destroys  the  understanding.  Bradley  ▼- 
State,  31  Ind.  492,  500. 

"Insanity**  is  a  mental  disease,  and  also 
implies  disease  or  congenital  defect  in  the 
brain,  and  within  the  meaning  of  an  insur- 
ance contract  one  insane  cannot  be  deemed 
in  good  health.  McNeil  v.  Southern  Tier  Ma- 
sonic Relief  Ass*n,  68  N.  Y.  Supp.  119,  122, 
40  App.  Div.  581. 

Insanity  "is  a  diseased  or  disordered 
condition  or  malefaction  of  the  physical  or- 
gans through  which  the  mind  receives  im- 
pressions or  manifests  its  operations,  by 
which  the  will  and  Judgment  are  impaired 
and  the  conduct  rendered  irrational.*'  Black- 
stone  ▼.  Standard  Life  &  Accident  Ins.  Co., 
42  N.  W.  156,  162,  74  Mich.  602,  8  L.  B.  A. 
486. 

According  to  the  great  current  of  mod- 
ern medical  authorities  insanity  is  a  dis- 
ease— a  disease  of  the  mind — the  existence  of 
which  is  a  question  of  fact  to  be  proved,  Juat 
as  much  as  the  possible  existence  of  any  oth- 
er disease.  Halle*s  Curator  v.  Texas  &  P.  Ry. 
Co.  (U.  S.)  60  Fed.  567,  660,  9  C.  C.  A.  134,  23 
L.  R.  A.  774  (citing  State  ▼.  Felter,  25  Iowa, 
67,  68). 

"It  is  now  generally  conceded  that  in- 
sanity is  a  disease  of  the  brain — of  that  mass 
of  matter  through  and  by  which  that  mysteri- 
ous power,  the  mind,  acts.  There  the  mind  is 
supposed  to  be  enthroned,  acting  through 
separate  and  distinct  organs.  These  organs 
may  become  diseased,  one  or  more,  or  all,  and 
in  the  degree,  or  to  the  extent  of  such  degree, 
is  insanity  measured.  A  disease  of  all  the 
organs  causes  total  insanity,  while  of  one  or 
more  partial  insanity  only.  There  is.  It 
seems,  a  general  intellectual  mania,  and  a 
partial  Intellectual  mania,  and  a  moral  ma- 
nia, which  is  also  divided  into  general  and 
partial.**  Hopps  v.  People,  31  111.  385,  390, 
83  Am.  Dec.  231. 

"Insanity**  may  be  defined  generally  to 
be  a  disease  of  the  mind.  It  is  such  a  de- 
rangement of  the  mental  faculties  that  the  in- 
dividual has  lost  the  power  of  reasoning 
correctly;  but  it  differs  so  much  in  kind  and 
degree  tliat  no  precise  definition  can  be  giv- 
en applicable  to  the  varioiis  circumstances  of 
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«Ter7  case.  It  Is  defined  to  be  a  manlfesta- 
tton  of  disease  of  tbe  brain,  characterized  by 
a  general  or  partial  derangement  of  one  or 
more  of  the  faculties  of  the  mind,  and  in 
which,  while  consciousness  is  not  abolished, 
mental  freedom  is  preyented,  weakened,  or 
destroyed.  Waters  y.  Connecticut  Ins.  Go. 
(U.  8.)  2  Fed.  892,  893  (citing  Hammond,  Dis- 
eases of  the  NerTOus  System,  p.  332). 

Insanity  is  a  disease  of  the  mind,  which 
assumes  as  many  and  various  forms  as  there 
are  shades  of  difference  in  the  human  char- 
acter. It  Is,  as  has  well  been  said,  a  condi- 
tion which  impresses  itself  as  an  aggregate 
on  the  observer,  and  the  opinion  of  one  per- 
sonally cognizant  of  the  minute  circumstan- 
ces making  up  that  aggregate,  and  which 
are  detailed  in  connection  with  such  opin- 
ion, is,  in  its  essence,  only  fact  at  shorthand. 
Connecticut  Mut.  Life  Ins.  Co.  y.  Lathrop, 
111  U.  S.  612,  4  Sup.  Ct  533,  28  L.  Ed.  536 
(citing  1  Whart  &  S.  Med.  Jur.  8  257). 

Bnmkenaess  or  delirluiii  tremens. 

In  Co.  Litt.  247,  there  is  given  a  classi- 
fication of  the  different  cases  of  mental  de- 
rangement, and  in  that  express  mention  is 
made  of  those  who  by  inebriation  or  drunken- 
ness have  deprived  themselves  of  their  mem- 
ory and  understanding.  Bliss  v.  Connecti- 
cut &  P.  R.  R.  Ck).,  24  Vt  424,  425. 

••Insanity,"  as  understood  In  criminal 
law,  where  a  person  is  accused  of  crime, 
means  that  at  the  time  of  committing  the 
act  he  was  ••laboring  und^r  such  defect  of 
reason  as  not  to  know  the  nature  or  quality 
of  the  act  he  was  doing,  or,  if  be  did  know, 
that  he  did  not  know  he  was  doing  wrong; 
that  is,  that  he  did  not  know  the  difference 
between  the  right  and  wrong  as  to  the  par- 
ticular act  charged  against  him,  or,  if  be  did 
know  that  it  was  wrong,  he  did  not  have  the 
will  and  mental  power  to  refrain  from  do- 
ing it.  Whether  such  insanity  be  continuous 
or  temporary  is  immaterial  in  its  legal  effect; 
the  only  material  inquiry  being  as  to  .whether 
it  existed  at  the  very  time  of  the  commission 
of  the  act  charged.  If  such  insanity  is  shown 
to  exist  at  such  time,  and  was  produced  by 
mental  disease,  it  would  be  a  complete  de- 
fense; •  ♦  •  but  if  produced  by  tbe  vol- 
untary recent  use  of  ardent  spirits,  it  could 
only  be  considered  in  determining  the  degree 
of  the  crime  and  tbe  penalty  to  be  assessed," 
unless  such  intoxication  produced  in  tbe  mind 
of  the  defendant  at  the  time  of  the  act  a 
state  of  Insanity.  Rather  y.  State,  9  S.  W. 
69,  72,  25  Tex.  App.  623. 

Insanity  does  not  include  drunkenness, 
nor  does  drunkenness  answer  to  what  is 
termed  an  **un8ound  mind,"  unless  the  de- 
rangement which  it  causes  becomes  fixed  and 
continued  by  the  drunkenness  being  habitual, 
and  thereby  rendering  tbe  party  incapable 
of  distlagulshing  between  right  and  wrong. 
Dmnkenness  in  one  thing,  and  the  disease  to 


which  drunkenness  leads  is  another.  If  drun- 
kenness brings  on  a  state  of  disease,  which 
causes  such  a  degree  of  madness,  even  for  a 
time,  as  would  have  relieved  the  person  from 
responsibility  if  it  had  been  caused  in  any 
other  way,  then  the  person  is  not  criminally 
responsible  for  his  acts,  though  his  madness 
is  only  temporary.  Terrill  v.  State,  42  N. 
W.  243,  246,  74  Wis.  278  (citing  Ronnie's  Case, 
Lswln,Cr.  Cas.  76;  Reg.  r.  Davis,  14  Cox, 
Cr.  Cas.  564). 

Drunkenness  is  a  species  of  insanity  that 
may  be  attended,  when  caiTied  far  enough, 
with  loss  of  reason  and  self-control  while 
under  the  direct  effects  of  the  intoxicant;  but 
this  effect  is  voluntary,  and  brought  about  by 
the  acts  of  the  party,  and  therefore  differs 
from  ordinary  insani^,  which  is  the  act  of 
Providence,  and  the  sufferer  is  not  responsi- 
ble. There  are  two  kinds  of  insanity  pro- 
duced by  alcoholism:  First  Delirium  tre- 
mens, caused  by  tbe  breaking  down  of  the 
person's  system  by  long-continued  or  habitual 
drunkenness,  and  brought  on  by  abstinence 
from  drink.  This  is  what  is  called  settled 
Insanity,  to  distinguish  it  from  temporary 
insanity  or  drunkenness  directly  resulting 
from  drink.  Settled  insanity  from  the  earli- 
est times  has  been  held  to  be  a  complete  de- 
fense to  crime.  Lord  Hale  says:  '^f  by 
means  of  drunkenness  a  habitual  or  fixed 
madness  be  caused,  though  contracted  by  the 
will  of  the  party,  it  will  excuse  crime."  Sto- 
ry, J.,  says:  ••Insanity,  whose  remote  influ- 
ence is  habitual  drunkenness,  is  an  excuse  for 
crime  committed  by  the  party  while  so  in- 
sane, but  not  intoxicated  or  under  the  influ- 
ence of  whisky.  Such  insanity  has  always 
been  deemed  a  suflSclent  excuse  for  any  crime 
done  under  its  influence."  The  other  kind  of 
insanity  is  temporary  insanity,  and  is  that 
condition  of  the  mind  directly  produced  by 
the  use  of  ardent  spirits;  and  where  a  flt  of 
intoxication  is  carried  to  such  a  degree  that 
the  person  becomes  incapable  of  knowing  the 
act  he  Is  doing  is  wrong  and  criminal,  he  is 
in  that  condition  referred  to  by  the  statute 
as  being  temporarily  insane.  There  is  no 
difference  between  the  two  kinds  of  Insani- 
ty, so  far  as  the  mental  status  is  concern- 
ed; but  they  differ  widely  in  their  causes 
and  results.  The  first  is  from  drinking  as  a 
remote  result;  tbe  second,  from  drinking  as  a 
direct  result  The  first  is  a  voluntary  result 
from  which  all  shrink  alike;  the  second  Is 
voluntarily  sought  after.  In  the  first  there 
is  no  criminal  responsibility,  but  in  the  sec- 
ond responsibility  never  ceases.  Bvers  v. 
State,  20  S.  W.  744,  748,  31  Tex.  Or.  R.  818, 
18  L.  R.  A.  421,  37  Am.  St  Rep.  811. 

"Insanity"  is  a  comprehensive  word,  and 
Includes  within  it  the  definition  of  mental 
disorders,  delusions,  and  manias,  but  is 
never  used  with  reference  to  intoxication, 
either  by  intoxicating  liquors  or  stimulating 
drugs.  State  v.  Hawkins*  63  Pac  258L  260^ 
23  Wash.  289. 
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Settled  tnsanity,  produced  by  intoxlca- 
tton,  affects  the  responsibility  of  the  party 
In  the  same  way  as  insanity  produced  by 
any  other  cause.  Temporary  insanity  from 
intoxication  does  not  destroy  responsibility, 
where  the  patient,  when  sane  and  responsi- 
ble, made  himself  Toluntarily  intoxicated. 
State  T.  Thompson,  12  Ney.  140,  149. 

The  word  "Insanity"  embraces  every 
species  of  mental  unsoundness,  whatever 
may  be  its  source  or  cause,  and  Includes, 
not  only  that  derangement  of  the  mind  pro- 
duced by  disease  of  the  brain  that  is  recog- 
nized by  law  as  a  defense  to  crime  which 
is  the  sole  product  of  it,  but  it  also  em- 
braces that  condition  of  subverted  reason 
which  may  be  produced  by  intoxication. 
(4unter  v.  State,  3  South.  600,  606,  83  Ala.  96. 

Insanity,  rendering  a  person  incapable 
of  the  commission  of  crime,  Includes  de- 
lirium tremens.  Erwln  v.  State,  10  Tex. 
App.  700,  702. 

Zhnotioaal  Insanity* 

"The  law  regards  insanity  as  a  disease 
of  the  mind,  implying  fixedness  of  mental 
conditions.  Many  of  the  forms  and  degrees 
of  mental  disease,  which  in  the  Judgment  of 
learned  men  would  be  regarded  as  insanity, 
are  utterly  rejected  by  law  in  the  adminis- 
tration of  penal  Justice.  It  rejects  the  doc- 
trine of  what  is  called  'emotional  Insanity,' 
which  begins  on  the  eve  of  the  criminal  act 
and  ends  when  it  is  consummated.  Insanity 
is  only  a  manifestation  of  a  disease  of  the 
brain.  The  doctrine  that  the  individual  can 
be  entirely  sane  immediately  before  and 
after  any  particular  act,  and  yet  Insane  at 
the  instant  the  act  was  committed,  is  con- 
trary to  every  principle  of  sound  psychologi- 
cal science.  To  establish  a  defense  on  the 
ground  of  Insanity,  It  must  be  clearly  proved 
that  at  the  time  of  committing  the  act  the 
accused  was  so  laboring  under  a  defect  of 
reason  from  a  disease  of  the  mind  as  not 
to  linow  the  nature  and  quality  of  the  act 
he  was  doing,  or,  if  he  did  I^now  it,  that  he 
did  not  know  that  he  was  doing  wrong.  If 
the  accused  has  sufficient  mind  to  know 
the  difference  between  right  and  wrong  with 
respect  to  the  act  he  is  doing,  and  to  con- 
trol his  conduct  under  ordinary  circum- 
stances, he  cannot  discharge  himself  from 
responsibility  by  showing  that  he  did  the 
act  under  the  influence  of  an  irresistible 
Impulse.  Capacity  and  reason  sufficient  to 
enable  the  accused  to  distinguish  between 
right  and  wrong  was  adopted  as  the  test 
of  insanity  in  criminal  cases  by  the  English 
courts  as  early  as  1843."  Graves  v.  State, 
46  N.  J.  Law  (16  Yroom)  347,  350,  46  Am. 
Rep.  778. 

EpUopsy. 

The  word  "insanity**  does  not  properly 
include  "epilepsy/*  although  epilepsy  may. 


and  commonly  does,  terminate  in  insanity* 
AurentB  y.  Anderson  (Fa.)  8  Pittsb.  B.  310^ 
314. 

Hereditary  Insanity. 

''Insanity,"  within  the  meaning  of  • 
question  in  an  application  for  a  life  policy 
as  to  whether  the  applicant's  parents,  etc.r 
have  been  afflicted  with  consumption,  scrof- 
ula, Insanity,  epilepsy,  disease  of  the  hearty 
or  other  hereditary  disease,  is  to  be  con- 
strued only  as  an  inquiry  whether  sucb 
relatives  have  been  afflicted  by  such  disease 
in  a  hereditary  form,  the  word  "other"  in 
the  question  plainly  indicating  that  the  in- 
quiry is  so  limited.  Qridley  v.  Northwestern 
Mut  life  Ins.  Go.  (U.  S.)  11  Fed.  Gas.  2,  8. 

Hypookondria. 

Insanity  as  a  defense  to  crime  meana 
a  mental  incapacity  of  the  accused  to  dis- 
tinguish between  right  and  wrong  at  the 
time  of  committing  the  act  complained  of. 
This  mental  incapacity  may  result  from 
various  causes,  such  as  nonage,  lunacy,  or 
idiocy.  An  instruction  in  a  criminal  case 
that  mere  oddity  or  hypochondria  is  not  in- 
sanity, and  if  accused,  at  the  time  of  com-, 
muting  the  offense,  was  in  possession  of 
reason  and  able  to  discern  right  from  wrong, 
he  would  be  responsible  for  his  actions,  was 
approved.  Hawe  v.  State,  10  N.  W.  452, 
453,  11  Neb.  537,  38  Am.  Rep.  375. 

Idloey  dlstlnsnlshed* 

See  "Idiot— Idiocy.- 

Zsnoranoe  dlstlnsnlshed. 

"Insanity"  is  an  impairment  of  the 
brain,  which  for  the  time  is  paralyzed  and 
is  no  longer  subject  to  the  will;  its  opera- 
tions ceasing  to  be  voluntary  and  Its  per- 
ceptions impaired.  It  is  a  condition  of  the 
mind  Itself,  and  the  power  of  thinking. 
Judging,  and  willing  are  gone.  As  distin- 
guished from  "ignorance,"  it  is  an  incapac- 
ity to  act  perfectly,  while  Ignorance  is  the 
never  having  acted,  though  perfectly  capa- 
ble of  so  doing.  Meeker  v.  Boylan,  28  N.  J. 
Law  (4  Dutch.)  274^  279. 

Imbecility, 

The  term  "Insane  person**  indndes  an 
idiot.  Hiott  T.  Shull,  15  S.  E.  140,  147,  36 
W.  Va.  563. 

"Insane,*'  as  used  in  Rev.  St  C.  138,  f 
29,  providing  that,  if  a  person  entitled  to 
bring  an  action  be  Insane  at  the  time  the 
cause  of  action  accrues,  the  time  of  snch 
disability  shall  not  be  deemed  .a  part  of  the 
time  limited  for  the  commencement  of  the 
action,  does  not  imply  merely  a  deprivation 
of  reason,  or  a  total  absence  of  understand- 
ing, but  implies  as  well  a  weakness  of  under- 
standing, including  an  imbecile.  The  word 
*'insane"  in  many  cases  must  be  construed 
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as  equivalent  to  the  term  **non  compos,"  or 
**a  person  of  unsound  and  deranged  mind." 
''Insanity"  is  the  generic  term  for  these 
diseases  and  others  of  a  kindred  character. 
If  a  person  is  so  unsound  of  mind  or  so  de- 
ranged In  Intellect  that  he  would  be  Inca- 
pable of  making  a  valid  will,  he  should  be 
considered  "Insane"  within  the  meaning  and 
intent  of  the  statutes  of  limitations.  It  Is 
true  the  degree  of  imbecility  which  will 
render  a  person  legally  non  compos  Is  some- 
times defined  as  an  entire  loss  of  understand- 
ing. One  who  has  not  sufficient  mentality 
to  know  what  he  is  doing  and  the  nature  of 
the  act  done  may  well  be  deemed  Insane, 
within  the  statute  of  limitations.  The  de- 
gree of  deprivation  of  mind  which  would  be 
sufficient  to  avoid  an  act  done,  or  give  or 
continue  a  right,  on  the  ground  of  "insani- 
ty," could  not  be  a  total  deprivation  of 
mind.  It  must  have  some  relation  to  the 
nature  of  the  act  done  or  to  be  understood. 
Mere  weakness  of  mind,  short  of  imbecil- 
ity, Is  not  a  sufficient  ground  in  itself  to  in- 
validate the  acts  done;  but  when  the  mind 
becomes  enfeebled  and  disordered  by  dis- 
ease, so  that  the  person  does  not  act  ration- 
ally, nor  recognize  the  obvious  and  ordinary 
relation  of  things,  he  acts  without  such 
understanding,  or  from  delusion,  or  "Insane 
Impulse."  Then  his  acts  are  in  law  invalid, 
and  a  person  who  has  not  sufficient  mental 
ability  to  know  what  he  is  doing  and  the 
nature  of  the  act  done  is  "Insane."  Burn- 
ham  V.  Mitchell,  34  Wis.  117,  134 

"Insane  person,"  as  usei  in  Code,  f  S  16, 
82,  33,  35-37,  relating  to  the  application  for 
the  examination  of  an  insane  person  and 
the  appointment  of  a  guardian  for  his  es- 
tate, if  it  be  found  by  the  court  that  the 
person  so  brought  before  it  is  of  unsound 
mind  and  incapable  of  managing  his  own  af- 
fairs, should  be  construed  to  Include  idiotic 
persons,  and  as  well  all  who  are  Incapable 
of  managing  their  own  affairs  by  reason  of 
any  unsoundness  of  mind,  due  to  whatever 
cause,  even  from  intoxication.  In  re  Wet- 
more's  Guardianship,  83  Pac.  615,  616,  6 
Wash.  271. 

Ineapaeity  to  control  Tolltloa. 

"Insanity  is  a  disease  of  that  mental 
faculty  or  element  of  a  man's  spiritual 
nature  which  impairs  what  is  familiarly 
called  his  *wlll  power,*  or  ability  to  control 
his  action.  It  seems  at  first  view  very 
unreasonable  to  suppose  that  one  who  is 
capable  of  knowing  right  from  wrong  should 
not  be  entirely  able  to  decide  between  them, 
if  he  chooses  to  do  so;  but  it  is  a  well- 
known  truth  that  such  a  capacity  of  know- 
ledge may  be  perfect  in  an  individual,  and 
yet  he  may  be  unable,  from  destruction  or 
impairment  by  disease  of  that  function  of 
the  brain  which  is  concerned  with  the  will, 
to  avoid  doing  wliat  he  knows  to  be  wrong. 


The  insanity  which  excuses  this  act  is  an 
inability  to  distinguish  between  right  and 
wrong  in  reference  to  the  act  itself,  and  the 
power  to  choose  whether  he  will  do  it  or 
not  The  true  test  is  not  the  capacity  mere- 
ly to  distinguish  between  rightfulness  and 
wrongfulness  of  the  act  committed,  but  also 
sufficient  will  power  to  choose  whether  he 
shall  do  or  refrain  from  doing  it  State  v. 
Reidell  (Del.)  14  Ati.  550,  552,  9  Houst  470. 

The  term  "insanity,"  as  used  in  a  de- 
fense for  crime,  means  such  a  perverted 
and  deranged  condition  of  the  mental  and 
moral  faculties  as  to  render  the  person  In- 
capable of  distinguishing  between  right  or 
wrong,  or  unconscious  at  the  time  of  the 
nature  of  the  act  he  is  committing,  or  when, 
though  conscious  of  it,  and  able  to  distin- 
guish between  right  and  wrong,  he  knows 
the  act  is  wrong,  yet  his  will — ^by  which  \a 
meant  the  governing  power  of  his  mind — 
has  been  otherwise  than  voluntarily  so  com- 
pletely destroyed  that  his  actions  are  not 
subject  to  it  but  are  beyond  his  control. 
Davis  V.  United  States,  165  U,  S.  373,  17 
Sup.  Ct.  360,  362,  41  L.  Bd.  750;  BuUer  v. 
State.  78  N.  W.  690,  691,  102  Wis.  364; 
Rather  v.  State,  9  S.  W.  69,  72,  25  Tex.  App. 
623;  Lowe  v.  State,  96  N.  W.  417,  424,  118 
Wis.  641.  A  more  concise  definition  is  given 
in  Blsh.  New  Or.  Law,  S  396a:  "One  Is  in- 
sane who,  from  whatever  cause,  is  incom- 
petent to  have  the  criminal  intent  or  who 
is  incapable  of  so  controlling  his  volition 
as  to  avoid  doing  the  forbidden  thing." 
Doherty  v.  State,  60  Atl.  1113,  1114,  73  Yt 
380. 

In  law  a  man  is  "insane"  when  he  is 
not  capable  of  understanding  (1)  that  a  de- 
sign iB  unlawful,  or  that  an  act  is  morally 
wrong;  (2)  understanding  this,  when  he  is 
unable  to  control  his  conduct  In  the  light  of 
such  knowledge.  Waters  v.  Connecticut 
Mut  Life  Ins.  Ck>.  (U.  S.)  2  Fed.  892,  893. 
See,  also.  People  v.  Flnley,  38  Mich.  482,  483. 

"Insanity  may  be  either  total  or  partial 
in  its  character;  so,  also,  it  may  be  total 
and  permanent,  or  total,  but  temporary  in 
duration.  A  person  totally  and  perma- 
nently Insane  is  Incapable  of  committing  any 
crime  whatever,  because,  the  will  and  Judg- 
ment of  the  man  being  overborne  and  oblit- 
erated by  the  malady,  his  act  cannot  Justly 
be  considered  the  voluntary  act  of  a  free 
agent,  but  rather  the  mere  act  of  the  body, 
without  the  consent  of  a  directing  or  con- 
trolling mind.  So,  in  regard  to  total,  but 
temporary,  insanity,  if  it  be  such,  for  the 
time  being,  as  to  totally  overwhelm  the 
reason,  conscience,  will,  and  Judgment,  the 
accused  cannot  Justly  be  held  criminally  re- 
sponsible for  his  acts  done  during  the  con- 
tinuance of  such  temporary  insanity.  In 
order  to  exempt  a  person  from  responsibility 
for  a  criminal  act,  the  controlling  power  of 
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tile  Insanity,  whetii^  arising  from  delusion 
or  from  real  cause,  must  be  so  Intense  and 
OTerwhelmlng  as  utterly  to  deprive  the  party 
of  his  reason  as  to  the  act  charged  as  crimi- 
nal. If  the  person  had  sufficient  capacity 
at  the  time  to  distinguish  between  the  right 
and  wrong  of  the  particular  act,  If  he  had 
sufficient  capacity  to  know  that  the  act  was 
wrong,  and  the  power  to  choose  whether  he 
would  do  it  or  not,  he  is  responsible  for  it, 
and  for  all  its  fatal  consequences."  State  v. 
Cole  (Del.)  45  AU.  391,  393.  2  PennewlU,  344. 

The  insane  or  false  illusion  must  be  of 
such  a  character  as  to  deprive  him  of  will 
power,  and  have  such  control  over  him  as 
to  force  him  to  do  the  act,  without  the 
power  to  control  his  mind  and  will,  and 
render  him  unable  to  resist  the  Impulse  to 
do  the  act.  Wilcox  v.  State,  28  S.  W.  312, 
315,  94  Tenn.  106. 

If  defendant  has  an  irresistible  impulse 
to  commit  a  crime,  and  does  not  know  the 
nature  and  quality  of  the  act,  he  is  Insane. 
If  he  does  know  the  nature  and  quality  of 
the  act,  and  does  know  right  from  wrong, 
and  knows  the  act  to  be  wrong,  he  is  not  in- 
sane. Cannon  v.  State,  56  S.  W.  351,  361, 
41  Tex.  Cr.  R.  467, 

"An  irresistible  Impulse  to  commit  an 
act  which  one  knows  is  wrong  or  unlawful, 
if  it  ever  exists,  does  not  constitute  the  In- 
sanity which  is  a  legal  defense."  People  v. 
Hoin,  62  Cal.  120.  45  Am.  Rep.  651. 

It  is  said  that  no  definition  can  Include 
all  the  varieties  of  disorder,  but  the  power 
which  is  most  manifestly  deficient  in  the 
Insane  Is  generally  the  controlling  power  of 
the  win.  Francke  v.  His  Wife,  29  La.  Ann. 
302,  303 

Capacity  to  comprehend  the  nature  and 
moral  quality  of  an  act  determines  criminal 
responsibility.  There  is  no  other  safe  or 
practical  test.  It  is  entirely  certain  that  de- 
fendant, on  trial  for  incest,  did  not  have  a 
well-balanced  mind.  He  had  an  inherited 
tendency  to  insanity,  and  had  In  past  years 
received  treatment  in  a  hospital  for  the  in- 
sane. He  had  at  times  illusions  and  delu- 
sions, but  these  were  not  in  any  way  con- 
nected with  the  crime  in  question.  He  had 
groundless  fears,  and  heard  voices  in  the 
air;  but  it  was  not  In  consequence  of  these 
things  that  he  committed  the  crime  with 
which  he  was  charged.  It  may  be  conceded 
that  his  mental  powers  were  impaired,  and 
his  conscience  blunted  by  misuse;  but  that 
does  not  render  him  legally  irresponsible. 
If  he  understood  what  he  was  doing,  and 
knew  It  was  wrong  and  deserved  punish- 
ment, the  obligation  to  control  his  conduct 
and  keep  within  the  law  was  absolute.  Hav- 
ing this  degree  of  mental  capacity,  he  can- 
not allege  the  sway  of  a  turbulent  passion 
as  an  excuse  for  his  crime.  The  doctrine 
of  moral  inaanity  or  nncontroUable  impulse 


is  not  recognized  In  the  Jurisprudence  of  Ne- 
braska. Schwarti  v.  State  (Neb.)  91  N.  W. 
190.  19L 

Ineapaoity  to  dlatingiiiali  botweem  rlsk^ 

Ana  wfiMi^* 

"Insanity,"  which  constitutes  a  defense 
In  criminal  law,  means  such  an  Impaired  and 
diseased  condition  of  the  mind  that,  at  the 
time  of  the  commission  of  the  act,  the  party 
committing  It  was  not  capable  of  distinguish- 
ing the  nature  and  quality  of  the  act  done 
by  him ;  that  Is,  Incapable  of  distinguishing 
between  right  and  wrong  with  respect  to  the 
act  done.  Genz  v.  State,  87  AtL  69,  70,  69 
N.  J.  Law,  488,  59  Am.  St  Rep.  619 ;  Mackin 
V.  State,  36  Atl.  1040,  1041,  59  N.  J.  Law, 
495 ;  Davis  v.  United  States,  16  Sup.  Ct  363, 
354,  160  U.  S.  469,  40  L.  Ed.  499;  In  re  Gul- 
teau  (U.  S.)  10  Fed.  161,  164 ;  Waters  v.  Con- 
necticut Mut  Life  Ins.  Co.  (U.  S.)  2  Fed. 
892;  State  v.  Redemeler,  71  Mo.  173,  174,  86 
Am.  Rep.  462 ;  Butler  v.  State,  78  N.  W.  590. 
591,  102  Wla  364 ;  People  v.  Flnley,  38  Mich. 
482,  483;  State  v.  Ferrer,  9  West  Law  J. 
513,  519,  1  Ohio  Dec  428 ;  People  v.  Hoin,  62 
Cal.  120,  45  Am.  Rep.  651 ;  Cannon  v.  State, 
56  S.  W.  351,  361,  41  Tex.  Cr.  R.  467;  Carr 
V.  State,  22  S.  E.  570,  96  Oa.  284;  Rather 
V.  State,  9  S.  W.  69,  72,  25  Tex.  App.  623; 
Bvers  v.  State,  20  S.  W.  744,  748,  31  Tex.  Or. 
R.  318.  18  L.  R.  A.  421,  37  Am.  St  Rep.  811; 
Doherty  v.  State,  60  Atl.  1113,  1114,  73  Vt 
380;  Wilcox  v.  State,  28  S.  W.  312,  316,  94 
Tenn.  (10  Pickle)  106;  State  v.  Knight,  60 
Atl.  276,  277,  95  Me.  467.  The  term  *'lnsan- 
ity"  means  such  a  perverted  and  deranged 
condition  of  the  mental  and  moral  faculties 
as  renders  the  person  Incapable  of  distin- 
guishing from  right  or  wrong,  and  makes 
him  unconscious  at  times  of  the  nature  of 
the  act  he  is  about  to  commit  State  v.  Rede- 
meler, 8  Mo.  App.  1,  7.  In  order  that  insan- 
ity may  be  suflSdent  as  a  defense  for  crime, 
it  must  be  shown  that  accused  did  not  know 
right  or  wrong,  or  did  not  know  that  he  was 
doing  wrong  at  the  time  he  committed  the 
deed.  It  \b  not  sufficient  to  satisfy  the  Jury 
that  he  is  a  man  of  weak  mind,  but  they 
should  be  satisfied  that  he  was  Insane.  State 
V.  Spivey,  43  S.  E.  475,  476,  132  N.  C.  989. 

"Insanity,"  whldi  constitutes  a  defense 
to  the  prosecution  for  murder,  is  a  physical 
disease  located  In  the  brain,  which  disease 
perverts  and  deranges  one  or  more  of  the 
mental  or  moral  faculties  so  far  as  to  render 
the  person  suffering  from  this  aflUction  in- 
capable of  distinguishing  right  from  wrong 
in  reference  to  a  particular  act  charged 
against  him,  and  Incapable  of  understanding 
that  the  particular  act  in  question  was  a 
violation  of  the  law  of  God  and  of  society. 
Insanity  is  either  partial  or  general.  Gen- 
eral alienations  always  excuse.  Partial  in- 
sanity does  not  always  excuse.  One  may 
be  partially  insane,  and  yet  be  responsible 
for  his  criminal  act    The  law  does  not  ex- 
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ciue,  unless  the  derangement  is  so  great  that 
it  actually  renders  the  person  incapable  at 
tbe  time  of  its  commission  of  distinguishing 
between  right  and  wrong  in  the  particular 
act  charged  and  proved  against  him.  State 
▼.  Holloway,  56  S.  W.  734,  736,  156  Mo.  222; 
State  y.  Duestrow,  38  S.  W.  554,  561,  137  Mo. 
44.  See.  also,  State  ▼.  Privltt,  75  S.  W.  467, 
459.  175  Mo.  207. 

It  is  held  that,  within  the  legal  definition 
of  Insanity,  a  defendant  is  responsible  for  the 
acts,  if  at  the  time  of  their  commission  he 
was  of  sufl9cient  mental  capacity  to  under- 
stand their  nature  and  quality,  and  that  the 
particular  act  in  question  was  wrong  and  in 
violation  of  the  law  of  the  land,  for  which 
he  would  be  amenable  to  punishment  under 
that  law.  Thus,  upon  the  condition  of  mind 
of  a  defendant  regarding  witches,  a  holding 
of  a  court  that,  if  his  belief  in  witches  and 
his  right  to  kill  them  was  the  product  of  a 
diseased  brain,  he  was  irresponsible,  and  if 
his  belief  was  not  the  product  of  an  Insane 
delusion,  but  simply  an  erroneous  conclusion 
of  a  sane  mind,  he  was  responsible,  is  cor- 
rect Hotema  v.  United  States,  22  Sup.  Ct 
885,  898,  186  U.  S.  418,  46  L.  Ed.  1225. 

"Insanity,''  as  a  defense  to  the  commis- 
sion of  a  crime,  is  such  defect  of  reason, 
from  disease  of  the  mind,  as  prevents  the 
accused  from  knowing  the  nature  or  quality 
of  the  act  he  was  doing,  or,  if  he  did  know 
it,  he  did  not  know  that  he  was  doing  wrong 
—the  party's  knowledge  of  right  and  wrong 
in  respect  to  the  very  act  with  which  he  is 
charged.  The  test  is  a  knowledge  of  right 
and  wrong.  The  mere  impairment  of  one's 
faculties,  depriving  them  of  their  full  vigor, 
or  a  mind  impaired  by  disease  or  infirmity, 
does  not  constitute  insanity.  To  constitute 
insanity  the  intellect  must  be  so  disordered 
that  the  person  does  not  know  the  nature  or 
quality  of  the  act  he  is  doing,  and  that  it 
is  an  act  which  he  ought  not  to  do.  It  is 
the  dethronement  of  the  reason  at  the  time 
of  the  act,  and  the  absence  of  the  power  to 
exercise  Judgment,  of  such  a  degree  as  to 
create  an  uncontrollable  impulse  to  do  the 
act,  by  overriding  the  reason  and  Judgment, 
and  obliterating  the  sense  of  right  and  wrong, 
and  depriving  the  person  of  the  power  of 
choosing  between  right  and  wrong  as  to  the 
particular  act  done.  Leache  v.  State,  3  S. 
W.  639,  642,  22  Tex.  App.  279.  68  Am.  Rep. 

osa 

Ineapaoity  to  hmw  erimlnal  intent. 

"Insanity,'*  as  a  defense  for  crime, 
means  Incapacity  of  having  a  criminal  in- 
tent The  law  does  not  inquire  into  the  pe- 
culiar constitution  of  the  mind  of  the  ac- 
CDsed.  or  what  weakness,  or  even  disorders, 
he  was  affected  with,  but  in  this  connection 
limits  the  question  as  to  whether  he  was  in- 
capable of  having,  or  did  have,  a  criminal 
intent     Medically  qteaking;  there  are  two 


forms  of  insanity,  moral  or  intellectual ;  but 
in  law  there  is  only  one,  that  which  affects 
the  mind.  Moral  insanity  is  not  admitted 
as  a  bar  to  responsibility  for  civil  or  crim- 
inal acts,  except  in  so  far  as  it  may  be  ac- 
companied by  intellectual  disturbance.  Spen- 
cer V.  State,  13  Atl.  809,  814,  69  Md.  28  (cit- 
ing 2  Tayl.  Med.  Jur.  [Ed.  1873]  p.  479; 
United  States  v.  McGlue  [U.  S.]  26  Fed.  Gas. 
1093,  1096). 

In  the  criminal  law,  insanity  is  any  de- 
fect, weakness,  or  disease  of  the  mind,  ren- 
dering it  incapable  of  entertaining,  or  pre- 
venting its  entertaining  in  the  particular  in- 
stance, the  criminal  intent  which  constitutes 
one  of  the  elements  in  every  crime.  State  v. 
Peel,  59  Pac.  169,  173,  23  Mont  858,  75  Am. 
St  Rep.  529.  See,  also,  Doherty  v.  State.  60 
Atl.  1113.  1114,  78  Vt  880. 

Incapacity  to  know  consequences  of  act. 

A  policy  of  insurance,  excusing  the  in- 
surer from  liability  for  loss  where  **death  was 
occasioned  by  one's  own  hand  while  insane," 
means  death  while  in  such  a  state  of  insan- 
ity that  the  person  knows  that  death  will 
result  from  his  act,  and  does  not  refer  to 
death  while  the  person  is  in  such  a  state  of 
mind  that  he  does  not  know  the  consequen- 
ces of  his  act  Mutual  Ben.  Life  Ins.  Co. 
V.  Daviess'  Bx'r,  9  S.  W.  812,  815,  87  Ky. 
641. 

A  policy  of  life  insurance,  providing  that 
in  case  of  the  death  of  the  Insured  by  his 
own  act  or  Intention,  whether  sane  or  in- 
sane, the  company  should  only  be  liable  for 
the  net  value  of  the  policy  at  that  time, 
means  a  condition  of  mind  in  which  the 
insured  was  conscious  of  the  physical  nature 
and  consequences  of  his  act,  and  intended 
to  destroy  his  life,  though  he  was  not  con- 
scious of  the  moral  guilt  or  criminality  of 
the  act  Adkins  v.  Columbia  Life  Ins.  Co., 
70  Mo.  27,  28,  86  Am.  Rep.  410. 

A  man  who  does  not  understand,  as  a 
man  of  sound  mind  would,  the  consequences 
to  follow  from  his  contemplated  suicide  to 
himself,  his  character,  his  family,  and  oth- 
ers, and  who  was  not  able  to  comprehend 
the  wrongfulness  of  what  he  was  about  to 
do  as  a  sane  man  would,  is  to  be  regarded 
as  insane.  Ritter  v.  Mutual  Life  Ins.  Co. 
(U.  S.)  69  Fed.  505,  607. 

"General  insanity"  is  the  term  used  to 
designate  the  condition  of  a  man  who  is 
mad  on  all  subjects,  though  he  may  have 
glimmerings  of  reason.  If  it  be  not  so  great 
in  Its  extent  or  degree  as  to  blind  him  to  the 
nature  and  consequences  of  his  moral  duty, 
it  is  no  defense  to  an  accusation  of  crime. 
Commonwealth  v.  Mosler,  4  Pa.  (4  Barr) 
264,  266;  Commonwealth  v.  Wireback,  42 
Atl.  642,  646.  190  Pa.  138,  70  Am.  St  Rep. 
625. 
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laoapaoity     to     know     ineredients     of 
erime. 

Within  the  meaning  of  the  law,  which 
excuses  persons  from  liability  for  crimes  com- 
mitted while  insane,  '"insanity"  is  a  condi- 
tion of  the  mind  in  which  the  party  is  un- 
able to  see  all  of  the  ingredients  of  the  crime 
of  which  he  is  accused  and  to  acknowledge 
their  existence.  Merely  being  able  to  recog- 
nize one  of  the  ingredients  of  crime  is  in- 
sufficient to  make  the  party  liable  for  his 
act,  as,  for  instance,  where  a  party,  in  taking 
property,  is  sufficiently  sane  to  recognize  the 
fact  that  it  belongs  to  another.  People  y. 
Cummings,  11  N.  W.  184,  185,  47  Mich.  334. 

Inoompetenoj  as  witness. 

"Insane  person,"  within  the  meaning  of 
the  statute  prohibiting  testimony  as  to  per- 
sonal transactions  with  an  insane  person, 
as  against  certain  persons,  means  a  person 
who  is  so  insane  that  he  cannot  be  permit- 
ted to  testify.  It  does  not  include  an  insane 
person  whose  Insanity  is  not  to  such  an  ex- 
tent to  preclude  him  from  being  a  competent 
witness.  Kendall  y.  May,  92  Mass.  (10 
Allen)  59,  64. 

Insane  delusion  as  tost  of. 

.  The  term  "Insanity"  is  broad  enough  to 
include  eyery  species  of  mental  aberration 
or  sickness  of  the  mind.  Sir  John  Nicholl 
says  that  a  true  test  of  the  absence  or  pres- 
ence of  insanity  is  the  absence  or  presence 
of  delusion.  "Insane  delusion"  is  "insanity," 
whether  partial  or  general.  State  y.  Wllner, 
40  Wis.  304,  306;  Dew  y.  Clarke,  8  Addams' 
See.  79  (dted  in  State  y.  Jones,  50  N.  H. 
369,  895,  9  Am.  Rep.  242);  Boardman  y. 
Woodman,  47  N.  H.  120,  137;  Gass'  Heirs 
y.  Gass'  Bx'rs  (8  Humph.)  278,  283. 

"Setting  aside  dementia,  or  loss  of  mind 
and  intellect,  the  true  test  of  insanity  is 
delusion.  If  a  person  persistently  belieyes 
supposed  facts  which  haye  no  real  existence, 
except  in  his  peryerted  imagination,  against 
all  eyldence  and  probability,  and  conducts 
himself,  howeyer  logically,  on  the  assump- 
tion of  their  existence,  he  is,  so  far  as  they 
are  concerned,  under  a  morbid  delusion,  and 
delusion  in  that  sense  is  insanity.  Such  a 
person  is  essentially  mad  or  insane  on  those 
subjects,  though  on  other  subjects  he  may 
reason,  act,  and  speak  like  a  sensible  man." 
In  re  Shaw's  Will  (N.  Y.)  2  Redf.  Sur.  107, 
126  (citing  Dew  y.  Clarke,  8  Addams'  Bcc. 
79). 

In  holding  that  an  instruction  that  in- 
sanity or  unsoundness  of  mind  is  that  men- 
tal condition  which  exists  when  common 
sense  and  reason  are  destroyed  or  greatly 
impaired,  and  delusion  Exists,  was  errone- 
ous, the  court  said:  "If  insanity  or  unsound- 
ness of  mind  is  that  condition  of  mind  which 
fixists  when  common  sense  and  reason  are 


greatly  impaired,  and  delusion  exists,  then* 
when  delusion  exists,  the  mind  is  unsound, 
insane,  and  destroyed.  If  the  true  test  of 
the  absence  or  presence  of  insanity  is  the  ab- 
sence or  presence  of  delusion,  then  Insanity 
and  delusion  become  the  same  thing;  and  in- 
sanity or  delusion  are  no  more  than  different 
terms  used  to  designate  the  same  condition 
of  the  mind.  Tried  by  such  a  metaphysical 
or  psychological  test,  Emanuel  Swedenborg:, 
John  Wesley,  Martin  Luther,  Joan  of  Arc^ 
Joseph  Addison,  the  author  of  Rasselas,  Na- 
poleon Bonaparte,  and  hundreds  more  of 
the  greatest  and  soundest  minded  whicli 
haye  existed  on  earth,  must  be  declared  in- 
sane; for  each  of  these  stoutly  maintained 
what  men  of  the  present  day  would  declare 
delusion.  Indeed,  delusion  is  so  common 
that,  if  the  whole  human  family  were  tried 
by  an  infallible  standard,  there  would  be 
yery  few  who  could  maintain  an  absolute 
sanity;  and  it  is  not  improbable  that  the 
yery  few  would  be  among  the  most  asinine 
specimens  of  humanity."  Denson  y.  Beazley, 
34  Tex.  191,  199. 

XleptoinaiiUu 

"Insanity,*'  as  used  in  Gen.  St  1878,  c 
62,  f  5,  allowing  the  annulment  of  a  mar- 
riage for  the  insanity  of  one  of  the  parties, 
etc.,  does  not  include  the  morbid  propensity 
to  steal,  commonly  denominated  "klepto- 
mania.*' The  insanity  contemplated  by  the 
statute  means  such  a  want  of  understanding 
at  the  time  of  the  marriage  as  to  render  the 
party  incapable  of  assenting  to  the  contract 
of  marriage.  Lewis  y.  Lewis,  46  N.  W.  323, 
44  Minn.  124,  9  L.  R.  A.  605,  20  Am.  St  Rep. 
559. 

Oooasloaal  ov  intennltteat  insmaity. 

"Insanity,"  within  the  meaning  of  the 
rule  that  insanity,  once  established,  yriU  be 
presumed  to  continue,  does  not  include  oc- 
casional or  intermittent  insanity,  but  ior 
eludes  all  cases,  of  whateyer  nature,  wher- 
eyer  the  insanity  is  apparently  confirmed. 
Raymond  y.  Wathen,  41  N.  B.  815,  816,  142 
Ind.  367. 

Temporary  delusion. 

The  word  implies  unsoundness  or  de- 
rangement of  mind  or  intellect,  not  a  mere 
temporary  or  slight  delusion,  which  might 
be  occasioned  by  feyer  or  accident  Karow 
y.  New  York  Oontinental  Ins.  Co.,  15  N.  W. 
27,  31,  67  Wis.  56,  46  Am.  Rep.  17. 

INSANE  DELUSION. 

Insane  delusion  consists  In  the  belief  of 
facts  which  no  rational  person  would  h^ye 
"belieyed.  Schneider  y.  Manning,  121  ill. 
376,  12  N.  a  267;  Nicewander  y.  Nicewander, 
151  111.  156,  37  N.  B.  698,  700;  Huggins  y. 
Drury,  61  N.  B.  652,  654,  192  HL  628.    "la- 
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itiJie  delusion  conslBts  In  a  belief  of  facts 
which  no  rational  person  would  believe.'* 
In  re  Forman's  Will  (N.  Y.)  64  Barb.  274,  289. 

An  insane  delusion  is  exhibited  in  the 
belief  of  facts  which  no  rational  person 
would  belieye,  and  the  inability  to  be  reason- 
ed out  of  such  belief.  Bull  y.  Wheeler  (N. 
Y.)  6  Dem.  Bur.  123,  126;  In  re  Tracey,  11  N. 
Y.  St  Rep.  103.  107. 

An  insane  delusion  is  a  belief  in  the  ex- 
istence of  that  which  is  only  in  existence  in 
the  imagination  of  the  person.  Colhoun  y. 
Jones  (N.  Y.)  2  Redf.  Sur.  84»  40;  Morse  y. 
Scott  (N.  Y.)  4  Dem.  Sur.  507,  608. 

*'Insane  delusion"  is  that  diseased  state 
or  condition  of  mind  which  "gives  to  airy 
nothiug  a  local  habitation  and  a  name." 
State  V.  Pratt  (Del.)  Houst.  Or.  Oas.  249,  266. 

An  insane  delusion  is  not  only  one  which 
is  -error,  but  one  in  favor  of  the  truth  of 
which  there  is  no  evidence,  but  the  clearest 
evidence  often  to  the  contrary.  It  must  be 
a  delusion  of  such  character  that  no  evidence 
or  argument  would  have  the  slightest  effect 
to  remove.  It  is  only  a  delusion  or  concep- 
tion which  springs  up  spontaneously  in  the 
mind  of  a  testator,  and  is  not  the  result  of 
extrinsic  evidence  of  any  kind,  that  can  be 
regarded  as  furnishing  evidence  that  his  mind 
was  diseased  or  unsound.  Merrill  v.  Rolston 
(N.  Y.)  6  Redf.  Sur.  220,  252;  Middleditch  v. 
Williams,  46  N.  J.  Eq.  (18  Stew.)  726,  734,  17 
Atl.  826,  829,  4  L.  R.  A.  738;  In  re  Cole's 
Will,  49  Wis.  179,  6  N.  W.  346;  Robinson  v. 
Adams,  62  Me.  869,  16  Am.  Rep  473;  Board- 
man  V.  Woodman,  47  N.  H.  120,  139;  Appeal 
of  Kimberly,  68  Conn.  428,  86  Atl  847,  37  L. 
R.  A.  261,  57  Am.  St.  Rep  101;  American 
Seamen's  Friend  Soc.  v.  Hopper,  33  N.  Y. 
619;  CTlapp  v.  Fullerton,  34  N.  Y.  190,  90  Am. 
Dec.  681;  In  re  White's  Will,  121  N.  Y.  406, 
24  N.  E.  935;  Smith  v.  Smith,  48  N.  J.  Eq. 
(3  Dick.)  566,  25  Atl.  11;  In  re  Carpenter's 
Estate,  94  Cal.  406,  29  Pac.  1101;  In  re  Scott's 
Estate,  60  Pac.  527,  529,  128  Cal.  57 

An  insane  delusion  seems  to  be  the  un- 
reasoning and  incorrigible  belief  in  the  exist- 
ence of  facts  which  are  either  impossible  ab- 
solutely, or  at  least  impossible  under  the  cir- 
cumstances of  the  individual.  A  man,  with 
no  reason  for  it,  believes  that  another  is  at- 
tempting Ms  life,  or  that  he  is  himself  the 
owner  of  untold  wealth,  or  that  he  is  the 
President  of  the  United  States,  or  God,  or 
that  he  is  dead,  or  that  he  has  a  glass  arm. 
The  delusion  is  generally  something  affect- 
ing the  senses.  It  may  concern  the  relations 
of  the  party  with  others.  But  generally  the 
delusion  centers  around  himself,  his  cares, 
sufferings,  rights,  and  wrongs.  It  comes  and 
goes  independently  of  the  exercise  of  the  will. 
The  important  thing  is  that  an  insane  delu- 
sion is  never  the  result  of  reasoning  and  re- 
flection. It  is  not  generated  by  them,  and  it 
4WDB.&P.— 43 


cannot  be  dispelled  by  them.  The  insane  de- 
lusion does  not  relate  to  mere  sentiments  or 
theories,  or  abstract  questions  in  law,  poli- 
tics, or  religion.  All  these  are  the  subjects 
of  opinion,  which  are  beliefs  founded  on  rea- 
soning and  reflection.  Gulteau's  Case  (U.  S.) 
10  Fed.  161,  170. 

"An  insane  delusion  exists  when  a  per- 
son imagines  that  a  certain  state  of  facts  ex- 
ists which  has  no  existence  at  all,  except  in 
the  imagination  of  the  party,  and  which  false 
impression  cannot  be  removed  from  such  per- 
son's mind  by  any  amount  of  reason  and  ar- 
gument." Bundy  v.  McKnight,  48  Ind.  502, 
512. 

"An  insane  delusion  is  an  unreasonable 
and  incorrigible  belief  in  the  existence  of 
facts,  which  are  either  impossible  absolute- 
ly, or  impossible  under  the  circumstances  of 
the  individual.  A  man,  with  no  reason  for 
it,  believes  that  he  is  the  owner  of  untold 
wealth,  or  that  he  has  invented  something 
which  will  revolutionize  the  world,  or  that  he 
is  the  President,  or  the  King,  or  God,  or 
Christ,  or  that  he  is  dead,  or  that  he  is  im- 
mortal, or  that  he  is  inspired  by  God  to  do 
something.  These  delusions  are  as  real  to 
the  demented  person  as  anything  about  him 
can  be.  He  knows  it,  the  same  as  he  knows 
his  own  existence.  An  insane  delusion  is 
never  the  result  of  reasoning  and  reflect i^^ 
It  is  not  generated  by  them,  and  it  cannot  bp 
dispelled  by  them.  A  man  may  reason  him- 
self, and  be  reasoned  by  others,  into  absur(^ 
opinions,  and  may  be  persuaded  into  imprae 
ticable  schemes  and  foolish  resolutions;  but 
he  cannot  reason  himself,  or  be  reasoned  or 
persuaded,  into  insanity  or  insane  delusions. 
The  insane  delusion  does  not  relate  to  mere 
sentiments  or  theories,  or  abstract  questions 
in  law,  politics,  or  religion.  These  are  sub- 
jects of  opinions  which  are  beliefs  founded 
upon  reasoning  or  reflection.  These  opinions 
are  often  absurd  in  the  extreme.  Men  be- 
lieve in  animal  magnetism,  spiritualism,  and 
other  like  matters,  to  a  degree  that  seems  un- 
reason itself  to  most  other  people;  and  there 
is  no  absurdity  in  relation  to  religious,  po- 
litical, and  social  questions  that  has  not  its 
sincere  supporters.  These  opinions  result 
from  naturally  weak  or  ill-trained  reasoning 
powers,  hasty  conclusions  from  insufllcient 
data,  ignorance  of  men  and  things,  fraudu- 
lent imposture,  and  often  from  perverted 
moral  sentiments;  but  still  they  are  founded 
upon  some  kind  of  evidence  and  reasoning, 
and  liable  to  be  changed  by  better  external 
evidence  or  sounder  reasoning,  but  they  are 
not  insane  delusions."  State  v.  Lewis,  22 
Pac.  241,  250,  20  Nev.  333. 

A  delusion  is  an  insane  delusion,  or  in- 
sanity, where  one  persistently  believes  sup- 
posed facts  which  have  no  real  existence,  ex- 
cept in  his  perverted  imagination,  against  all 
evidence  and  probability,  and  conducts  him- 
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self,  however  logically,  on  the  assnmption  of 
their  existence;  but  if  there  are  facts,  how- 
ever sufficient,  from  which  a  prejudiced  or  a 
narrow  or  a  bigoted  mind  might  derive  a  par- 
ticular idea  or  belief,  the  fact  that  such  a 
mind  holds  such  a  belief  does  not  warrant 
the  conclusion  that  such  mind  is  diseased  in 
that  respect.  The  belief  may  be  illogical  or 
preposterous,  but  it  is  not,  therefore,  evi- 
dence of  insanity  in  the  person.  In  re  White, 
24  N.  E.  935,  937,  121  N.  Y.  406. 

"Insane  delusions  are  conceptions  that 
originate  spontaneously  in  the  mind,  with- 
out evidence  of  any  kind  to  support  them, 
and  can  be  accounted  for  on  no  reasonable 
hypothesis.  The  mind  that  is  so  disordered 
imagines  something  to  exist,  or  imputes  the 
existence  of  an  offense,  which  no  rational 
person  would  believe  to  exist  or  to  have  been 
committed  without  some  kind  of  evidence  to 
support  it.  They  are  as  baseless  as  the  I'ab- 
ric  of  a  dream,  conjured  into  existence  by  a 
perverted  or  disordered  imagination,  without 
any  sort  of  foundation  in  fact.  Where  there 
is  a  claim  of  facts  upon  which  the  belief  is 
founded,  ^nd  unjust  and  unfeeling  as  may 
be  such  belief,  it  is  not  the  spontaneous  prod- 
uct of  pure  fancy,  but  a  grave  error,  showing 
a  lack  of  Judgment  or  a  want  of  reasoning 
powers.  The  belief  or  suspicion  the  testator 
entertained  of  his  wife's  infldellty  and  the 
illegitimacy  of  the  children,  to  be  an  insane 
delusion,  must  have  been  wholly  without 
foundation  in  reality,  and  the  mere  figment 
of  his  perverted  imagination.  Where  the 
evidence  discloses  that  it  was  formed  on  an 
apparent  cause,  leading  on  his  part  to  a  view 
of  his  wife's  conduct  which  was  erroneous, 
unjust,  and  unusual,  it  is  not  an  insane  delu- 
sion; for  it  only  shows  an  unfortunate  error 
of  Judgment  or  a  want  of  reasoning  power, 
but  not  an  absolute  want  of  intellect  on  the 
subject.  The  conclusion  which  he  drew  from 
the  facts  was  untenable  and  erroneous,  and 
showed  that  he  formed  a  bad  Judgment  upon 
an  insufficient  state  of  facts,  but  does  not 
show  that  his  conclusion  or  belief  was  form- 
ed, without  any  foundation  in  fact  whatever. 
Potter  V.  Jones,  25  Pac.  709,  772,  20  Or.  239, 
12  L.  R.  A.  161.  165. 

Where  a  testator's  belief  In  spiritualism 
was  not  a  morbid  fancy,  but  a  conviction 
produced  by  evidence,  it  cannot  be  said  to  be 
an  insane  delusion.  Sir  John  Nicholl,  in  the 
celebrated  case  of  Dew  v.  Clark,  3  Addams, 
EJcc.  79,  2  Eng.  Ecc.  R.  441,  defined  "insane 
delusion"  as  follows:  "Wherever  the  patient 
once  conceives  something  extravagant  to  ex- 
ist which  has  still  no  existence  whatever  but 
in  his  own  heated  imagination,  and  wherever, 
at  the  same  time,  having  once  so  conceived, 
he  is  incapable  of  being,  or  at  least  of  being 
permanently,  reasoned  out  of  that  conception, 
such  a  patient  is  said  to  be  under  a  delusion, 
In  a  peculiar,  half  technical  sense  of  the 
term,  and  the  absence  or  presence  of  delu- 


sion, 80  understood,  forms*  in  my  Judgment, 
the  true  and  only  test  or  criterion  of  present 
or  absent  insanity.  Middleditch  v.  Williams, 
17  Atl.  826,  829,  45  N.  J.  Eq.  (18  Stew.)  726. 
4  L.  R.  A.  738. 

An  unsound  mind  is  marked  by  delusioii. 
It  mingles  ideas  of  imagination  ¥rith  those 
of  sensation,  and  mistakes  one  for  the  other. 
It  is  often  accompanied  by  an  apparent  in- 
sensibility to  or  perversion  of  those  feelings 
which  belong  to  our  nature.  Insane  delu- 
sion consists  in  a  belief  of  facts  which  no  ra- 
tional person  would  have  believed.  It  may 
sometimes  exist  on  one  or  two  subjects, 
though  sometimes^ it  is  accompanied  by  ec- 
centricity, irritability,  violence,  suspicion,  ex- 
aggeration, inconsistency,  and  other  marks 
and  symptoms  which  may  lead  to  confirm  the 
existence  of  delusion  and  establish  its  insane 
character.  Instances  of  delusion  on  particu- 
lar subjects,  or  partial  insanity,  are  recorded 
where  the  Judgment  and  reasoning  faculties 
were  not  only  unimpaired  on  all  other  sub- 
jects, but  where  the  monomaniac  was  in  oth- 
er respects  remarkably  acute  and  shrewd. 
Duffleld  V.  Morris'  Ex'r  (Del.)  2  Har.  375,  880. 

As  Insanity  or  uasouadneas  of  mind. 

Insane  delusion  is  insanity,  whether  par- 
tial or  general.  State  v.  Wllner,  40  Wis.  304, 
306;  In  re  Shaw's  Will  (N.  Y.)  2  Redf.  Sur. 
107,  126. 

"Insane  delusion,"  as  used  in  an  instruc- 
tion stating  that  under  certain  facts  the  Jury 
might  find  that  a  testator  possessed  testa- 
mentary capacity,  unless  they  found  that  he 
was  affected  by  some  Insane  delusion,  should 
not  be  construed  as  being  stronger  words 
than  the  words  "unsound  mind,"  or  "un- 
soundness of  mind  and  memorjr";  such  ex- 
pressions being  synonymous.  Nlcewander  v. 
Nicewander,  87  N.  E.  698,  700, 161  111.  156. 

Pessimistio  beliefs. 

The  term  "insane  delusions"  does  not  in- 
clude pessimistic  beliefs,  and  therefore  the 
fact  that  testator  has  such  beliefs  is  not  suf- 
ficient proof  of  his  want  of  testamentary 
capacity  to  authorize  the  setting  aside  of  his 
will.  It  cannot  be  held  that  because  a  man 
is  ungenerous,  unkind,  and  unjust,  and  mis- 
conceives the  conduct  of  his  fellows,  that  be 
is  void  of  testamentary  capacity;  nor  does 
the  fact  of  his  disgust  for  his  relatives  show 
want  of  testamentary  capacity.  In  re  Mc- 
Kean's  Will,  66  N.  Y.  Supp.  44,  46,  31  Biisc. 
Rep.  703. 

I  INSANE  IMPULSE. 

I         A  person  acts  under  an  insane  impulse 

I  when,  by  reason  of  duress  or  mental  dis- 
ease, he  has  lost  the  power  to  choose  between 

I  right  and  wrong,  to  avoid  doing  the  act  in 
question;   his  free  agency  being  at  the  time 

I  destroyed.    McOarty  y.  Oonunonwealth  (Ky.) 
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71  S.  W.  656,  668  (dtlng  Parsons  t.  State,  81 
Ala.  577,  2  South.  584,  60  Am.  Rep.  193; 
Moore  y.  Gommonwealtiiy  82  K7.  680,  637, 
18  &  W.  883). 

UXMAJfTE  PERSON. 

See  "Insane — Insanity.** 

nrSANE  POOR. 

The  term  "insane  poor,"  when  applied 
to  a  person  without  a  family,  shall  mean  one 
whose  estate,  after  payment  of  his  debts, 
and  excluding  from  the  estimate  such  part 
of  his  estate  as  is  exempt  from  execution,  is 
worth  less  in  cash  than  ^300;  and,  when  ap- 
plied to  a  person  having  a  family,  shall  mean 
one  whose  estate,  estimated  as  aforesaid,  is 
worth  less  in  cash,  after  pasrment  of  his 
debts  and  the  support  of  his  family  for  one 
year,  than  $1,000:  provided  that,  when  appli- 
ed to  a  married  woman,  her  estate  and  that 
of  her  husband  shall  be  estimated  as  afore- 
said, and  the  amount  shall  determine  the 
question  aforesaid,  whether  she  be  a  poor 
person  or  not  within  the  meaning  of  the 
chapter  relating  to  asylums.  Rev.  St  Mo. 
1899,  S  4894. 

INSECURE. 

See  "Unsafe  and  Insecure.** 


INSENSIBLE. 

The  books  inform  us  that  a  bond  is  in- 
sensible when  the  terms  and  conditions  there- 
of are  so  unintelUgently  expressed  as  to  ren- 
der an  ascertainment  of  the  intention  of  the 
parties  impossible.  Such  bond  is  utterly 
void.  Union  Sewer  Pipe  Ck>.  v.  Olson,  84  N. 
W.  756,  757,  82  Minn.  187. 

INSERT. 

The  word  "Inserting,"  in  Act  June  19, 
1891,  relating  to  elections,  and  providing  (sec- 
tion 23)  that  the  voter  shall  prepare  his  bal- 
lot by  marking  a  cross  opposite  the  name  of 
the  candidate  of  his  choice,  or  by  inserting  in 
the  blank  space  provided  therefor  any  name 
not  already  on  the  ballot,  does  not  mean  by 
Inserting  by  writing  only,  and  the  name  of 
the  candidate  may  be  placed  upon  the  ballot 
by  the  use  of  what  is  commonly  known  as  a 
"sticker."  De  Walt  v.  Bartiey,  24  Ati.  185. 
188,  146  Pa.  629,  15  L.  R.  A.  771,  28  Am.  St 
Rep.  814;  Fletcher  v.  WbU  (111.)  50  N.  B.  230, 
233,  40  L.  R.  A.  617. 

INSIMUL  COMPUTASSENT. 

The  emphatic  words  of  a  count  upon  an 
account  stated  were,  in  former  days,  *^- 
vtmul  computassent"— that  they,  the  plaintiff 


and  defendant,  accounted  together;  and  the 
count  went  on  to  say  that  on  such  account- 
ing the  defendant  was  found  in  arrears  and 
indebted  to  the  plaintiff  in  a  sum  named,  and, 
being  so  found  in  arrears,  he  undertook  and 
promised  to  pay  the  same  to  the  plaintiffs. 
Loventhal  v.  Morris,  15  South.  672,  673,  103 
Ala.  332  (citing  2  CJhlt.  PI.  90;  1  Chit  PI.  358). 

"Inslmul  computassent"  is  a  writ  that 
lies  between  two  merchants  or  other  persons 
upon  an  account  stated  between  them.  In 
such  case  the  law  implies  that  the  one  against 
whom  the  balance  appears  has  engaged  to 
pay  it  to  the  other,  although  there  be  no  ac- 
tual promise.  Fraley  v.  Bispham,  10  Pa.  (10 
Barr)  820,  325,  51  Am.  Dec.  486. 

INSOLENTLY. 

"Insolently"  is  defined  to  be  anything 
said  or  done  rudely,  and  its  root  word,  ''in- 
solent" to  be  rude,  saucy,  insulting,  abusive, 
offensive.  In  discussing  the  meaning  of  the 
word,  it  was  said  that  what  acts  In  a  slave 
toward  a  white  person  will  amount  to  inso- 
lence it  is  manifestly  Impossible  to  define, 
but  that  insolence  In  such  a  case  may  be  the 
pointing  of  a  finger,  or  the  refusal  or  neg- 
lect to  step  out  of  the  way,  when  a  white 
person  is  seen  to  approach.  State  v.  Bill, 
35  N.  0.  373,  376,  377. 

INSOLUBLE  PHOSPHORIC  ACID. 

By  the  term  "insoluble  phosphoric  add," 
whenever  used  In  the  article  relating  to  ma- 
nures and  fertilizers,  is  meant  phosphoric 
acid  in  any  form  or  combination  which  re- 
quires the  action  of  an  acid  upon  it  to  cause 
lA  to  become  soluble  in  pure  cold  water. 
Pub.  Gen.  Laws  Md.  1888,  p.  972,  art  61,  S  & 

By  the  term  'insoluble  phosphoric  add," 
as  Used  in  the  chapter  relating  to  fertilizers, 
is  meant  phosphoric  add  in  any  form  or 
combination  which  requires  the  action  of  an 
acid  upon  it  to  become  readily  soluble  in 
pure  cold  water.    Code  Va.  1887,  f  1895. 

INSOLVENCY-INSOLVENT. 

See  "Act  of  Insolvency";  "Adjudication 
of  Insolvency";  "ppen  and  Notorious 
Insolvency";    "Statutory  Insolvency." 

Insolvency  proceedings  as  an  action,  see 
"Action." 

"Insolvency,"  in  its  general  sense.  Is  a 
term  used  to  denote  an  insufficiency  of  the 
entire  property  and  assets  of  an  individual 
to  pay  his  debts.  Dewey  v.  St  Albans  Trust 
Co.,  56  Vt  475,  478.  48  Am.  Rep.  803;  Toof 
V.  Martin,  80  U.  S.  (13  Wall.)  40,  47,  20  L. 
Ed.  481;  Citizens'  Bank  &  Trust  Co.  v.  Un- 
ion Mining  &  Gold  Go.  (U.  S.)  106  Fed.  97, 
100;    Smith  t.  Collins  (Ala.)  10  South.  834, 
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340;  Curtis  v.  Leavltt,  15  N.  Y.  9.  199;  Van 
Riper  v.  Poppenhausen,  43  N.  Y.  68,  75; 
Marsh  v.  Dunchel  (N.  Y.)  25  Hun.  167,  169; 
Akers  v.  Rowan,  12  S.  B.  165,  170,  33  S.  0. 
451,  10  L.  R.  A.  705;  Mitchell  v.  Mitchell  (S. 
C.)  20  S.  E.  405,  409;  Morey  y.  Milliken,  80 
Ati.  102,  105,  86  Me.  464;  Stadler  y.  Fh*st 
Nat  Bank  (Mont)  56  Pac.  Ill,  119,  74  Am. 
St  Rep.  582;  McArthur  v.  Chase  (Va.)  13 
Grat  683,  692;  Noble  v.  Worthy  (Ind.  T.)  45 
S.  W.  137,  140;  Mueller  v.  Monongahela  Pire 
Clay  Co.  (Pa.)  38  Atl.  1009,  1011,  183  Pa.  450; 
Miller  r.  Southern  Land  &  Lumber  Co.  (S. 
C.)  31  S.  B.  281,  282. 

A  person  is  insolvent,  within  the  mean- 
ing of  section  2,  c.  74,  Code  1891,  when  all 
his  property  is  not  sufficient  to  pay  all  his 
debts.  Weigand  v.  Alliance  Supply  Co.,  28 
S.  B.  803,  44  W.  Va.  133  (citing  Wolf  v.  Mc- 
Gugin,  16  S.  B.  797,  37  W.  Va.  552). 

Chapter  1,  §  1,  cl.  15,  Bankr.  Act  July 
1,  1898,  30  Stat  544  [U.  S.  Comp.  St  1901, 
p.  3419],  defines  "insolvent"  in  these  words: 
"A  person  shall  he  deemed  insolvent,  within 
the  provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted 
to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in 
amount  to  pay  his  debts."  Brown  v.  Guich- 
ard,  74  N.  Y.  Supp.  735,  737,  37  Misc.  Rep. 
78;  State  v.  Superior  Court  of  King  County, 
56  Pac.  35,  37,  20  Wash.  645,  45  L.  R.  A.  177. 
This  definition  was  approved  as  a  correct 
definition  of  the  term  in  Miller  v.  Southern 
Land  &  Lumber  Co.,  31  S.  B.  281,  282,  53 
S.  C.  364. 

Insolvency  implies  that  all  the  assets  of 
the  insolvent,  if  honestly  appropriated>  will 
be  insufficient  to  pay  his  debts.  Leitch  v. 
Hollister,  4  N.  Y.  (4  (>)m8t)  211,  215. 

A  person  is  insolvent  when  his  assets  at 
a  fair  market  value  are  not  sufficient  to  pay 
his  liabilities.  Sbaw  v.  Gilbert,  86  N.  W. 
188,  192,  111  Wis.  165. 

Whether  the  adjective  "insolvent"  Is 
used  to  define  the  condition  of  the  decedent's 
estate  or  the  financial  status  of  a  living  per- 
son, its  signification  is  the  same.  It  means 
unable  to  meet  liabilities  after  converting  all 
of  the  property  or  assets  belonging  to  the 
person  or  estate  into  money  at  market  prices, 
and  applying  the  proceeds,  with  the  cash 
previously  on  hand,  to  the  payment  of  them, 
and  will  not  be  held  to  mean  that  persons 
who,  in  the  course  of  active  business,  are 
unable  to  meet  the  demand  of  creditors 
without  borrowing  money,  are  Insolvent 
Silver  Valley  Min.  Co.  v.  North  Carolina 
Smelting  Co.,  25  S.  B.  954,  119  N.  C.  417. 

"Insolvency,"  in  relation  to  sales  of  in- 
solvent's property  as  being  fraudulent  as  to 


his  creditors^  ia  the  inadequacy  of  the  debt- 
or's means,  with  all  his  whole  means  «r  re- 
sources, including  not  only  DMnsy,  or  its 
equivalent,  but  property  in  its  most  exten- 
sive sense,  for  the  payment  of  all  his  debts. 
Under  such  definition,  if  the  property  of  a 
person,  whether  real  or  personal,  tangible 
or  intangible,  removable  or  nonremovable,  be 
in  value  more  than  sufficient  to  discharge  all 
of  his  debts,  such  person  can  in  no  proper 
sense  be  termed  insolvent  Cohen  y.  Par- 
ish, 28  S.  B.  122,  123,  100  Ga.  335. 

As  understood  in  dealing  with  contracts 
challenged  on  the  ground  of  fraud,  actual  or 
constructive,  insolvency  has  reference  to  the 
insufficiency  of  assets  of  the  debtor  to  cover 
his  liabilities.  In  respect  to  the  bona  fides 
of  a  sale  of  property,  when  challenged  by 
a  creditor  of  the  vendor  on  the  ground  of 
fraud,  the  latter  is  said  to  be  solvent  at  the 
time  of  the  sale  if  he  then  possessed  a  sub- 
stantial excess  of  assets  on  a  cash  basis  over 
and  above  his  liabilities,  and  auch  rule  ap- 
plies to  corporations,  as  well  as  to  natural 
persons.  Marvin  v.  Anderson,  87  N.  W.  226i» 
227,  111  Wis.  387. 

By  the  statement  that  a  firm  Is  "Insol- 
vent" is  meant  that,  if  they  had  been  forced 
into  liquidation  and  the  business  wound  up, 
they  would  not  have  been  able  to  meet  and 
pay  all  their  obligations,  and  their  assets 
were  insufficient,  and  would  have  been  at 
any  time  during  the  period  (contemplated, 
when  sold  out  and  collected  and  fully  real- 
ized upon,  to  pay  all  their  obligations.  Rome 
Furniture  &  Lumber  Oo.  T.  Walling  (Tenn.) 
58  S.  W.  1094,  1096. 

''Insolvency'*  generally  signifies  insuffi- 
ciency of  assets,  when  turned  into  money, 
to  discharge  existing  Indebtedness.  In  Ap- 
peal of  Bowersox,  100  Pa.  434,  45  Am.  Rep. 
387,  it  was  held  that  insolvency,  such  as 
disqualified  an  administratrix  from  taking 
out  letters  on  the  estate  of  her  deceased  hus- 
band, was  the  owing  of  debts  in  excess  of 
the  value  of  her  tangible  property;  and  this 
is  the  commonly  accepted  meaning  of  the 
word.  A  corporation  is  not  insolvent  at  the 
time  its  directors  authorized  a  Judgment 
to  be  confessed  against  it  in  favor  of  cred- 
itors where  its  debts  are  littie  more  than 
a  third  of  the  market  value  of  its  property. 
Mueller  y.  Monongahela  Fire  Clay  Co.,  38 
Aa  1009,  1011,  183  Pa.  450. 

"Insolvency,"  in  legal  definition,  does  not 
mean  that  condition  in  which  a  business 
concern  is  placed  when  it  finds  that  upon 
the  settlement  and  ending  up  of  its  affairs  it 
will  be  unable  to  pay  its  debts  in  full.  Hay- 
den  V.  Chemical  Nat  Bank  (U.  S.)  84  Fed. 
874,  876,  28  C.  C.  A.  54& 

"Insolvency"  has  been  diiferentiy  de- 
fined in  different  courts.  By  some  it  is  said 
to  be  a  condition  in  which  the  value  of  the 
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attets  Is  less  than  the  amount  of  liabilities. 
By  others  it  is  said  to  be  a  general  inability 
to  pay  obligations  as  they  become  due  in  the 
regular  course  of  business.  Many  a  busi- 
ness it  at  times  insolvent  according  to  the 
first  of  these  uses  of  the  word,  though  it  is 
prosperous,  and  no  one  thinks  for  a  moment 
that  any  necessity  will  arise  for  applying  its 
property  to  the  payment  of  its  liability  by 
process  of  law.  The  word  is  used  In  thp 
latter  meaning  in  Laws  1890,  c.  564,  forbid- 
ding any  transfer  or  assignment  of  the 
property  of  a  corporation  to  any  person  in 
contemplation  of  its  bankruptcy.  French  y. 
Andrews,  30  N.  Y.  Supp.  796»  797,  81  Hun, 
272. 

Where  an  alleged  insolvent  is  not  a 
trader  or  a  merchant,  the  term  "insolvency" 
is  ordinarily  held  to  have  a  less  restricted 
meaning  than  when  applied  to  bankers,  trad- 
ers, etc.  Williamson  v.  Hatch,  55  Minn.  344, 
57  N.  W.  56. 

As  act  of  insolTenoy. 

"Insolvency,"  as  used  in  Act  Cong. 
March  2,  1799,  S  65,  which  regulates  the  col- 
lection of  duties  on  imports  and  tonnage, 
and  enacts  that  in  all  cases  of  insolvency 
debts  due  to  the  United  States  on  any  bond 
for  the  payment  of  duties  shall  be  satisfied, 
and  also  in  Act  March  3,  1797,  which  con- 
tains substantially  the  same  provisions, 
means  some  overt  and  notorious  act  of  in- 
solvency, which  the  laws  of  the  state  rec- 
ognize as  an  insolvency  Bartlet  v.  Prince, 
9  Mass.  431,  486. 

As  absenoo  of  proporty. 

Insolvency  does  not  meau  a  total  want 
of  property.  The  insolvent  debtor  may  yet 
have  means  to  secure  or  pay  the  diligent  cred- 
itor. Citizens*  Nat.  Bank  of  Lawrenceburg 
V.  Third  Nat  Bank,  49  N.  B.  171,  176,  19  Ind. 
App.  69.  The  term  does  not  include  those 
who  merely  have  no  property  or  funds  with 
which  to  commence  business  or  with  which  to 
buy  an  interest  in  a  business.  Teitig  v.  Boes- 
man,  31  Pac.  371,  380, 12  Mont  404. 

Insolvency  does  not  mean  the  mere  ab- 
sence of  property  liable  to  a  seizure  on  exe- 
cution. It  is  the  owing  of  debts  in  excess  of 
the  value  of  his  tangible  property.  If  a  man 
owes  no  debts,  he  is  not  insolvent,  although 
he  may  have  no  such  property.  A  young 
mechanic  or  laborer,  out  of  debt,  just  starting 
for  himself,  with  no  property  but  his  knowl- 
edge, brawny  arm,  and  energetic  will,  is  not 
insolvent;  nor  is  one  without  visible  prop- 
erty, owing  no  debt,  and  who  has  acquired  a 
learned  profession,  which  he  is  about  to  fol- 
low. In  all  these  cases  each  may  by  labor. 
Industry,  and  economy  pay  his  way  and  con- 
tract no  debts.  Without  debts  there  can  be 
no  insolvency.  "Poverty"  and  "insolvency" 
are  not  synonymous  terms.  Appeal  of  Bow- 
ersox,  100  Pa.  484,  438,  46  Am.  Bep.  887. 


The  term  "insolvent"  usually  means  one 
whose  estate  is  not  sufficient  to  pay  his  debts, 
or  one  who  is  unable  to  pay  all  his  debts  from 
his  own  means.  Hence  one  who  is  utterly 
without  means  comes  within  the  meaning  of 
the  term.  Accordingly,  where  there  was  a 
finding  in  a  case  that  a  certain  person  was 
insolvent,  and  the  Judgment  was  Invalid  un- 
less such  person  was  entirely  without  means, 
the  intendment  in  favor  of  the  Judgment  was 
sufficient  to  carry  the  conclusion,  nothing  to 
the  contrary  being  shown  that  such  person 
was  entirely  without  means.  Van  Riper  v. 
Poppenhausen,  43  N.  Y.  68,  75. 

Baakmptoj  synonymous. 

"Insolvency,"  as  used  in  Bankr.  Act  1867, 
S  89,  means  a  simple  Inability  to  pay  his  debts 
as  they  become  payable,  and  is  not  synony- 
mous with  "bankruptcy."  In  re  Black  (U. 
S.)  8  Fed.  Gas.  495,  498. 

"Insolvency,"  in  a  popular  sense,  means 
bankruptcy.  There  is,  however,  a  state  of 
insolvency  wliich  does  not  necessarily  imply 
bankruptcy.  It  is  the  incident  of  nearly 
every  business  that  periods  of  depression  are 
experienced,  when  there  is  a  total  inability 
to  meet  obligations  as  they  mature,  not  from 
want  of  sufficient  assets,  but  from  inability  to 
turn  them  presently  into  money  for  the  pay- 
ment of  debts.  This  is  a  state  of  insolvency 
which,  continuing,  may  ultimately  result  in 
bankruptcy.  Phipps  v.  Harding  (U.  S.)  70 
Fed.  468,  470,  17  C.  C.  A.  203,  30  L.  R.  A.  613. 

The  term  "insolvent,*'  as  used  in  a  charge 
in  an  involuntary  petition  that  the  debtor  is 
Insolvent  or  in  contemplation  of  bankruptcy 
at  the  time  of  an  alleged  fraudulent  pref- 
erence, should  not  be  construed  to  be  synony- 
mous with  "in  contemplation  of  bankruptcy," 
since  bankruptcy  is  a  legal  status,  determined 
by  judicial  decree,  which  is  clearly  distin- 
guishable from  insolvency.  To  say  that  one 
is  insolvent  is  not  the  same  as  saying  that 
he  contemplates  bankruptcy.  In  re  Hanibel 
(U.  S.)  11  Fed.  Gas.  431. 

General  assignment. 

Insolvency,  under  the  English  bankrupt 
laws,  exists  when  the  trader  is  not  in  condi- 
tion to  pay  his  debts  in  the  usual  and  ordi- 
nary course  of  business,  although  his  estate 
may  ultimately  prove  sufficient  to  discharge 
them.  Shone  v.  Lucas,  3  Dow.  &  R.  218.  In 
the  United  States  insolvehcy  signifies  the  sit- 
uation of  a  person  who  has  done  some  inju- 
rious act  to  devest  himself  of  all  his  property, 
as  a  general  assignment,  or  an  application  for 
relief  under  an  insolvent  law.  Bouv.  Law 
Diet  and  cases  there  cited;  Gonard  v.  At- 
lantic Ins.  Go.,  26  U.  S.  (1  Pet)  438,  7  L.  Ed. 
189.  Under  either  definition  an  assignment 
of  all  the  debtor's  real  and  personal  property 
to  trustees  for  the  benefit  of  certain  creditors 
is  an  act  of  insolvency  of  the  most  unequivo- 
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cal  character.     Morewood  v.  HoIUster,  6  N. 
Y.  (2  Seld.)  309,  323. 

Within  the  meaning  of  a  credit  insurance 
policy,  insuring  against  any  loss  sustained 
by  the  insolvency  of  debtors  of  the  insured, 
and  defining  such  losses  as  those  arising  on 
sales  to  persons  who  have  made  a  general 
assignment  for  the  benefit  of  creditors,  or 
who  have  been  declared  insolvent  in  legal  or 
judicial  proceedings,  or  whose  business  has 
been  sold  by  an  officer  under  legal  process, 
or  against  whom  execution  has  been  returned 
unsatisfied,  the  execution  of  a  general  assign- 
ment is  employed  as  a  test  of  insolvency, 
which  is  in  its  ordinary  meaning  such  as  ren- 
ders it  impossible  for  the  insured  to  realize 
their  claims.  Goodman  v.  Mercantile  Credit 
Guarantee  Co.,  45  N.  Y.  Supp.  508,  511,  17 
App.  Diy.  474. 

The  term  "insolvent,"  as  used  in  St  33 
Geo.  Ill,  c.  54,  enacting  that  if  any  person 
appointed  to  any  office  by  any  of  the  friendly 
societies,  and  being  intrusted  with  moneys, 
.  shall  die  or  become  a  bankrupt  or  insolv'ent, 
his  executors  or  administrators  shall,  within 
40  days  after  demand,  deliver  over  all  things 
belonging  to  such  society,  does  not  include 
a  person  who  has  made  a  mere  assignment 
for  the  benefit  of  his  creditors,  but  means  a 
*  person  who  has  taken  the  benefit  of  an  in- 
solvent debtor's  act.  In  re  Birmingham  Ben- 
efit Ass'n,  3  Sim.  421,  423. 

Inability  to  pay  debts. 

"In  one  sense,"  says  Mr.  Bell,  by  which 
he  no  doubt  intends  the  primary  and  ordinary 
sense,  "insolvency  is  the  inadequacy  of  a 
man's  funds  to  the  payment  of  his  debts." 
2  Bell,  Comm.  162.  A  man's  inability  to  pay 
his  debts  by  his  own  means  amounts  to  in- 
solvency. Herrick  v.  Borst  (N.  Y.)  4  Hill,  650, 
652.  See,  also.  Van  Riper  ▼.  Poppenhausen, 
43  N.  Y.  68,  75;  Marsh  v.  Dunckel  (N.  Y.) 
25  Hun,  167,  169;  First  Nat  Bank  v.  Dickson, 
40  N.  W.  351,  352;  5  Dak.  286;  David  Adler 
&  Sons  Clothing  Co.  v.  Hellman  (Neb.)  75  N. 
W.  877,  884. 

"Insolvent"  is  understood  to  refer  to  the 
inability  of  a  person  to  pay  his  debts.  Cun- 
ningham V.  Norton,  8  Sup.  Ct.  804,  811,  125 
U.  S.  77,  31  L.  Ed.  624;  Biddlecomb  v.  Bond, 
4  Adol.  &  B.  332,  333;  Rogers  ▼.  Thomas,  20 
Conn.  53,  68. 

The  term  "insolvency"  is  used  to  desig- 
nate a  man's  inability  to  pay  all  his  debts  or 
just  claims.  McKown  v.  Furgason,  47  Iowa, 
636,  637;  Herald  v.  Scott,  2  Ind.  (2  Cart)  55, 
57. 

If  a  man's  debts  cannot  be  paid  in  full 
out  of  his  property,  he  is  "insolvent"  within 
the  primary  meaning  of  the  word,  and  par- 
ticularly in  the  sense  in  which  the  word  is 
used  in  the  bankruptcy  act  Ex  parte  Ran- 
dall (U.  S.)  20  Fed.  Ca&  222,  224. 


"Insolvency"  and  "inability  to  pay^  ar« 
synonymous,  but  solvency  does  not  mean  abil- 
ity to  pay  at  all  times,  under  all  drcomstan- 
ces,  and  everywhere  on  demand,  nor  does  it 
require  that  a  person  should  have  in  Ills  pos- 
session  the  amount  of  money  necessary  to  pay 
all  claims  against  him.  Difficulty  in  paying 
particular  demands  is  not  insolvency.  Walk- 
enshaw  v.  Perzel,  27  N.  Y.  Super.  Ct  (4  Rob.) 
426,  433,  32  How.  Prac  233,  240. 

"A  man  is  insolvent  when  he  is  unable  to 
pay  his  debts,  and  is  regarded  in  a  state  6f 
insolvency  by  the  law."  Kunzler  y.  KohauB 
(N.  Y.)  5  Hill,  317,  320. 

Insolvency  carries  with  it  inability  to 
presently  pay  indebtedness  and  suspension  of 
that  function.  Ft  Wayne  Electric  Corp.  ▼. 
Franklin  Electric  Light  Co.,  41  Ati.  217,  219, 
57  N.  J.  Eq.  16. 

Where,  owing  to  peculiar  circumstances, 
the  debtor's  assets,  though  in  ordinary  times 
ample,  may  prove  unavailable,  because  in- 
convertible into  money,  he  is  "insolvent" 
though  indulgence  in  point  of  time  on  the 
part  of  creditors  may  enable  him  to  satisfy 
all  his  engagements  in  full;  and  the  prospects 
of  such  a  result  in  such  a  case  may  be  mor- 
ally certain,  and  it  does  not  follow  that  he  is 
not  insolvent,  because  in  the  end  his  affairs 
may  come  around,  and  he  may  ultimately 
have  a  surplus  on  winding  them  up.  Hull  v. 
Evans  (Ky.)  59  S,  W.  851,  852  (quoting  Bur- 
rill,  Assignm.  S  44). 

A  person  shall  be  deemed  insolvent  with- 
in the  provisions  of  the  bankruptcy  act 
whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property^  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  with 
Intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, shall  not  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts.  U.  S.  Comp. 
St  1901,  p.  3419. 

A  person  is  insolvent,  allowing  the  right 
of  stoppage  in  transitu,  when  he  ceases  to 
pay  his  debts  in  the  manner  usual  with  per- 
sons of  his  business,  or  when  he  declares  his 
inability  or  unwillingness  to  do  so.  Civ.  Code 
Cal.  1903,  S  3077;  Rev.  Codes  N.  D.  1899,  < 
4848;   Civ.  Code  S.  D.  1903,  §  2164. 

Inability  to  pay  debts  in  nsval  eonrse  of 
business. 

The  term  "insolvency,"  under  the  bank- 
ruptcy laws  and  acts  of  like  character,  is  de- 
clared to  be  a  person's  inability  to  pay  cur- 
rent obligations  as  they  mature.  Lodl  Chem- 
ical Co.  V.  Charles  H.  Pleasants  Co.,  54  N.  Y. 
Supp.  668,  669,  25  Misc.  Rep.  97  (citing  Hay- 
den  V.  Chemical  Nat  Bank,  28  C.  C.  A.  548, 
84  Fed.  874;  Ferry  v.  Bank  of  Central  New 
York  [N.  Y.]  16  How.  Prac.  445);  Akers  r. 
Rowan,  12  S.  E.  165,  170,  88  &  a  451,  10  L. 
R.  A.705. 
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Insolyency  means  a  general  .Inability  of 
a  debtor  to  answer  pecuniary  engagements, 
and  it  does  not  follow  that  he  is  not  insolvent 
because  he  may  ultimately  have  a  surplus 
after  winding  up  his  aflTairs.  Miller  v.  Gour- 
ley  (N.  J.)  55  Ati.  1083,  1089. 

Although  the  assets  of  a  debtor  may  be 
rightly  estimated  at  four  times  the  amount  of 
his  debts,  he  is  insolvent,  within  the  meaning 
of  the  bankrupt  law,  if  unable  to  meet  his  en- 
gagements as  they  become  due.  In  re  Woods 
(U.  S.)  80  Fed.  Gas.  529,  530. 

A  trader  is  insolvent  when  he  cannot  pay 
his  debts  in  the  ordinary  course  of  trade  and 
business.  Wilson  v.  Brinkman  (U.  S.)  30  Fed. 
Gas.  114,  115. 

The  popular  meaning  of  the  term  "Insol- 
vency" is  the  insufficiency  of  the  entire  prop- 
erty and  assets  of  an  individual  to  pay  his 
debts.  In  legal  contemplation,  insolvency  is 
the  state  of  a  person  who  from  any  cause  is 
unable  to  pay  his  debts  in  the  ordinary  or 
usual  course  of  trade.  Glarke  v.  Ingram,  107 
Ga.  565,  582,  33  S.  E.  802. 

Insolvency,  when  applied  to  a  person, 
firm,  or  corporation  engaged  in  trade,  means 
inability  to  pay  debts  as  they  become  due 
in  the  usual  course  of  business.  Atwater  v. 
American  Exch.  Nat  Bank,  38  N.  B.  1017, 
1019,  152  111.  605;  Shone  v.  Lucas,  3  Dow.  & 
R.  218;  Wlllison  v.  First  Nat  Bank,  30  Ati. 
749-751,  80  Md.  196;  Strouse  v.  American 
Credit  Indemnity  Co.,  46  Atl.  327,  330.  91 
Md.  244;  May  v.  Le  Claire  (U.  S.)  18  Fed. 
164,  166;  Dutcher  v.  Wright,  94  U.  S.  553, 
557,  24  Im  Ed.  130;  Citizens'  Bank  ft  Trust 
Co.  V.  Union  Mining  &  Gold  Co.  (U.  S.)  106 
Fed.  97.  100;  Roberts  v.  Hill  (U.  S.)  23  Fed. 
311,  312;  Dodge  v,  Mastin  (U.  S.)  17  Fed. 
660,  6G5;  In  re  Dibble  (U.  S.)  7  Fed.  Gas. 
651,  654;  Wager  v.  Hall.  83  U.  S.  (16  Wall.) 
584,  599,  21  L.  Ed.  504;  Martin  y.  Toof  (U.  8.) 
16  Fed.  Caa  907,  909;  Id.,  80  U.  S.  (13  Wall.) 
40,  47,  20  L.  Ed.  481;  Mayer  y.  Hermann  (U. 
S.)  16  Fed.  Gas.  1240,  1242;  Mayer  v.  Hell- 
man,  91  U.  S.  496,  500,  23  U.  S.  377;  Swan 
V.  Robinson  (U.  S.)  5  Fed.  287,  297;  Warren 
T.  Tenth  Nat  Bank  (U.  S.)  29  Fed.  Cas.  287, 
288;  Buchanan  v.  Smith,  83  U.  S.  (16  Wall.) 
277,  308,  21  L.  Ed.  280;  Anshutz  v.  Hoerr  (U. 
S.)  1  Fed.  592.  593;  Munson  v.  Ellis,  25  N. 
W.  305,  307,  58  Mich.  331;  Bloomfleld  Wool- 
en Mills  V.  State  Bank  of  Bloomfleld,  70  N. 
W.  115,  116,  101  Iowa,  181;  Minton  v.  Stahl- 
man,  34  S.  W.  222,  225,  96  Tenn.  98;  Stadler 
V.  First  Nat  Bank,  56  Pac.  Ill,  119,  22  Mont 
190,  74  Am.  St  Rep.  582;  Bell  v.  Ellis,  33  Gal. 
620,  625;  Barnard  v.  Crosby,  88  Mass.  (6 
Allen)  327.  331;  Vennard  r.  McConnell,  93 
Mass.  (11  Allen)  555,  561;  Lee  v.  Kilbum, 
69  Mass.  (8  Gray)  594,  600;  Skirm  y.  Eastern 
Rubber  Mfg.  Co.  (N.  J.)  40  AU.  679,  770; 
Ferry  v.  Bank  of  Central  New  York  (N.  Y.) 
16  How.  Prac.  445,  451;  Baker  y.  Emerson, 
88  N.  Y.  Supp.  576,  578,  4  App.  Diy.  348; 


Herrick  y.  Borst  (N.  Y.)  4  HUl,  660,  662, 
Morey  v.  Milliken,  30  Atl.  102,  106,  86  Me. 
464;  Dewey  y.  St  Albans  Trust  Co.,  66  Vt 
476,  480,  48  Am.  Rep.  808;  Appeal  of  Levan, 
3  Atl.  804,  807,  112  Pa.  294;  State  y.  Bur- 
lingame,  48  S.  W.  72,  74,  146  Mo.  207;  Mitch- 
ell y.  Bradstreet  Co.,  22  S.  W.  358,  361,  116 
Mo.  226,  20  L.  R.  A.  138,  38  Am.  St  Rep. 
592;  State  y.  Cadwell,  44  N.  W.  700,  706,  79 
Iowa,  432.  Contra,  see  Smith  v.  Collins  (Ala.) 
10  South.  334,  340;  David  Alder  &  Sons 
Clothing  Co.  y.  Hellman,  76  N.  W.  877,  884, 
55  Neb.  266;  Castleberg  y.  Wheeler,  12  Atl. 
3,  6,  68  Md.  266;  Moore  y.  Carr,  65  Mo.  App. 
64,  70;  In  re  Shoenberger  (XJ.  S.)  21  Fed.  Gas. 
1334,  1335;  In  re  Schoenenberger  (U.  S.)  21 
Fed.  Cas.  720,  722;  Market  Nat  Bank  y. 
Padflc  Nat  Bank  (N.  Y.)  30  Hun.  60,  64. 

Insolvency  means  a  general  inability 
to  answer  in  the  course  of  business  the  lia* 
bllity  existing  and  capable  of  being  enforced. 
People  V.  Excelsior  Gaslight  Go.  (N,  Y.)  3 
How.  Prac.  (N.  S.)  137,  138;  Joseph  y.  RafT, 
81  N.  Y.  Supp.  546,  549,  82  App.  Dlv.  47; 
Brouwer  y.  Harbeck,  9  N.  Y.  589.  593;  Best 
v.  Fuller  ft  Fuller  Co.  (111.)  56  N.  E.  1077, 
1078;  Walton  v.  First  Nat  Bank,  22  Pac.  440, 
442,  13  Colo.  265. 

"Insolvency,"  In  the  law,  has  two  dis- 
tinct and  well-defined  significations.  A  per- 
son is  said  to  be  insolvent  who  is  not  pe- 
cuniarily able  to  pay  his  debts  as  they  fall 
due;  also  a  person  is  insolvent  whose  prop- 
erty, if  distributed  among  his  creditors, 
would  not  suffice  to  pay  their  claims  in  full. 
These  different  meanings  are  recognized  by 
the  California  insolvency  act,  in  that  in  pro- 
ceedings for  involuntary  insolvency  one  may 
be  cast  into  insolvency  who  Is  shown  to  b« 
unable  to  meet  his  debts  as  they  fall  due, 
but  where  one  voluntarily  seeks  the  benefit 
of  the  act  be  must  allege  his  inability  to  pay 
all  his  debts  in  full.  Thus,  where  a  peti- 
tion in  involuntary  insolvency  has  been  filed, 
it  sufficiently  shows  that  a  creditor  cannot 
make  good  his  debt  from  the  estate  of  the 
insolvent  so  as  to  authorize  an  action  to 
set  aside  a  mortgage  as  fraudulent.  Ruggles 
y.  Cannedy  (Oal.)  63  Pac.  911,  916. 

By  the  term  "insolvency"  is  not  to  be 
understood  an  absolute  inability  to  pay  one's 
debts  at  some  future  time,  upon  a  settlf^- 
ment  and  winding  up  of  all  a  trader's  con- 
cern; but  a  trader  may  be  said  to  be  in 
insolvent  circumstances  when  he  is  not  In 
a  condition  to  pay  his  debts  in  the  ordinary 
course,  as  persons  carrying  on  trade  usually 
do.  Thompson  v.  Thompson,  58  Mass.  (4 
Gush.)  127,  134;  Hazel  ton  v.  Allen,  85  Mass. 
(3  Allen)  114,  117;  Walton  v.  First  Nat 
Bank,  22  Pac.  440,  442,  13  Colo.  265;  In  re 
Binlnger  (XT.  S.)  3  Fed.  Cas.  412,  416;  Rison 
y.  Knapp  (TJ.  S.)  20  Fed.  835,  837;  Daniels 
y.  Palmer,  29  N.  W.  162,  164,  35  Minn.  347; 
Amsden  y.  Fitch  (Vt)  82  Atl.  478,  479;  SkArm 
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T.  Eastern  Rubber  Co.,  57  N.  J.  Bq.  179,  40 
Atl.  769;  Joseph  v.  Raflf,  81  N.  Y.  Supp.  646, 
649,  82  App.  Div.  47. 

A  trader  is  Insolvent  when  he  cannot  pay 
his  debts  in  the  ordinary  course  of  business, 
although  he  may  not  be  compelled  to  stop 
business  from  his  inability,  and  although,  on 
a  settlement  of  his  affairs,  he  may  have 
sufficient  to  pay  in  full.  Jackson  v.  McCul- 
loch  (U.  S.)  13  Fed.  Gas.  299,  300;  Rison  v. 
Knapp  (U.  S.)  20  Fed.  Gas.  835,  837;  Case 
v.  Citizens'  Bank  of  Louisiana  (U.  S.)  5  Fed. 
Cas.  251,  252;  Wager  v.  Hall,  83  U.  S.  (16 
Wall.)  584,  599,  21  L.  Ed.  504;  Webb  v.  Sachs 
(U.  S.)  29  Fed.  Cas.  523,  525;  Foster  v.  Mc- 
Alester,  58  S.  W.  679,  683,  3  Ind.  T.  307; 
Lee  V.  Kllburn.  69  Mass.  (3  Gray)  594,  600. 

A  man  is  not  expected  to  be  able  to  at 
once  pay  every  debt  he  owes;  but  he  must 
be  able  to  pay  or  provide  for  his  debts  as 
they  fall  due  in  the  usual  course  of  busi- 
ness. State  V.  Burlingame,  48  S.  W.  72,  74, 
146  Mo.  207;  Appeal  of  Levan,  3  Atl.  801, 
807,  112  Pa.  294. 

An  institution  is  solvent  when  it  pos- 
sesses assets  of  sufficient  value  to  pay  within 
a  reasonable  time  all  its  liabilities  through 
its  own  agencies.  It  is  Insolvent  when  it 
does  not  possess  assets  of  such  value.  State 
V.  Cadwell,  79  Iowa,  432,  44  N.  W.  700,  704; 
Bloomfield  Woolen  Mills  v.  State  Bank  of 
Bloomfield,  70  N.  W.  116,  116,  101  Iowa, 
181.  Nevertheless  this  is  but  a  general  rule, 
modified  more  or  less  by  the  habits  and 
usages  of  the  place  where  the  debtor  resides 
and  of  the  particular  branch  of  business  in 
which  he  is  engaged.  The  evidence  which 
would  satisfy  a  Jury  of  the  insolvency  of  a 
banker  might  wholly  fall  to  convince  them 
of  that  of  a*  farmer.  Lee  y.  Kilbum,  69 
Mass.  (3  Gray)  594,  600. 

Insolvency  indicates  an  Inability  to  con- 
tinue business  in  the  ordinary  way;  an  in- 
ability to  meet  business  obligations  as  they 
mature;  an  inability  to  keep  one's  credit 
good  so  that  his  commercial  promises  bear  up- 
on their  face  an  assurance  that  they  will  be 
met  as  they  mature.  The  latter  sense  is  that 
of  the  word  as  used  in  insolvency  and  bank- 
ruptcy laws.  Morey  v.  Milliken,  30  Atl.  102, 
105,  86  Me.  464. 

The  test  of  a  trader's  insolvency  is  his 
inability  to  pay  his  debts  in  the  ordinary 
course,  not  inability  to  raise  money  for 
them  In  the  ordinary  course.  Stadler  v.  First 
Nat  Bank,  56  Pac.  Ill,  119,  22  Mont  190,  74 
Am.  St  Rep.  582. 

An  insolvent  debtor  is  one  who,  either 
from  absolute  deficiency  of  fimds  or  some 
temporary  embarrassment,  is  unable  to  meet 
his  financial  engagements  Alexander  ▼. 
Gibson  (S.  G.)  1  Nott  &  McG.  480,  496. 

A  debtor  is  "Insolvent,"  within  the  mean- 
ing of  the  statute  relating  to  assignments  for 


benefit  of  creditors,  when  he  is  unable  to 
pay  his  debts  from  his  own  means  as  they 
become  due.  Gir.  Code  Mont  1895,  S  4511; 
Civ.  Code  S.  D.  1903,  §  2373;  Rev.  St  Okl. 
1903,  §  203. 

The  term  "insolvency,"  in  the  mercan- 
tile sense,  describes  a  person  unable  to  pay 
his  debts  according  to  the  ordinary  usages 
of  trade;  but  in  the  sense  used  by  the  stat- 
ute, prohibiting  the  making  of  a  preference 
by  a  debtor  in  contemplation  of  insolvency, 
it  means  a  person  whose  affairs  have  become 
so  deranged  that  he  1b  unable  to  pay  his 
debts  as  they  fall  due,  and  if,  from  such  de- 
ranged state  of  his  affairs  and  the  sense  of 
inability  to  meet  his  engagements,  he  should 
transfer  his  property  to  a  trustee  to  pay  his 
debts,  such  assignment  is  made  In  contem- 
plation of  insolvency,  v^thin  the  meaning  of 
the  statute.  Mitchell  v.  Gazzam,  12  Ghio, 
315,  336. 

An  allegation  that  the  purchaser  fur- 
nished by  a  broker  had  requested  an  exten- 
sion of  time  on  a  draft  drawn  against  the 
first  shipment  of  the  goods  sold,  because  he 
was  "not  able  to  pay  at  the  time,"  was  not 
equivalent  to  an  allegation  that  at  such 
time  the  purchaser  was  insolvent.  Fairly 
V.  Wappoo  Mills,  44  S.  G.  227,  247,  22  S.  B. 
108,  116,  29  L.  R.  A.  215. 

As  InsolTenoy  Jndioially  ascertained. 

"Insolvency"  is  an  Inabiity  of  the  debtor 
to  pay  his  debts  as  they  fall  due  in  the  ordi- 
nary course  of  business,  and  this  It  not  de- 
pendent upon  a  formal  adjudication.  Strouse 
y.  American  Gredtt  Indemnity  Go.,  46  Atl. 
328,  330,  91  Md.  244. 

The  term  "insolvency,"  as  used  in  Gorpo- 
ratlon  Act,  S  63  (Revision,  p.  188),  which  pro- 
vides that  In  case  of  the  Insolvency  of  any 
corporation  the  laborers  in  the  employ  there- 
of shall  have  a  lien  upon  the  assets  thereof, 
etc.,  means  that  insolvency  which  is  Judicial- 
ly ascertained,  and  which  becomes  a  ground 
of  the  court's  Jurisdiction.  Delaware,  L.  & 
W.  R.  Go.  v.  Oxford  Iron  Go.,  33  N.  J.  Eq.  (6 
Stew.)  192,  196. 

The  word  ^'insolvent,**  as  used  in  the 
statute  relating  to  homesteads,  providing  that 
if  the  estate  is  insolvent  the  homestead  shall 
vest  In  the  widow  and  minor  children  abso- 
lutely, means  a  Judicial  ascertainment  and 
declaration  of  Insolvency.  A  Judicial  ascer- 
tainment and  declaration  of  insolvency  must 
be  had  before  the  fee  passes  to  such  minora 
and  widow.  Smalley  v.  Ghisenhall,  18  South. 
739,  740,  108  Ala.  683. 

Liabilities  ezoeeded  by  assets. 

A  person  may  be  'insolvent,"  in  the 
proper  signification  of  the  term,  although  his 
assets  may  exceed  his  liabilities.  Munson 
V.  Ellis,  26  N.  W.  305,  307,  68  Mich.  331; 
Gitizens'  Bank  &  Trust  Go.  t.  Union  Mining 
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A  Gold  Co.  (U.  S.)  106  Fed.  97,  100;  AuBhutz 
V.  Hoerr  (U.  8.)  1  Fed.  592,  693;  Strouse  T. 
American  Credit  Indemnity  Co.,  46  Atl.  328, 
880,  91  Md.  244.  His  solvency  or  Insol- 
vency does  not  depend  on  the  simple  ques- 
tion whether  his  assets,  at  the  date  alleged, 
will  or  will  not  satisfy  all  the  demands 
against  him  due  and  to  become  due.  Bell  v. 
Ellis,  33  Cal.  620,  625.  • 

"Insolvency**  means  a  general  Inability 
of  a  debtor  to  answer  pecuniary  engagements, 
and  it  does  not  follow  that  he  Is  not  Insol- 
vent because  he  may  ultimately  have  a  sur- 
plus after  winding  up  his  affairs.  National 
Bank  of  Metropolis  v.  Sprague,  21 N.  J.  Eq.  (6 
0.  K  Green)  583  (cited  and  approved  In  Sew- 
ell  V.  Cape  May  &  S.  P.  R.  Co.  [N.  J.]  9  Atl. 
785). 

"Insolvent,"  In  such  sense  as  to  affect 
the  validity  of  a  transfer  of  property  by  a 
debtor  as  against  his  creditor,  does  not  In- 
clude a  debtor  who  has  In  his  own  name, 
subject  to  be  levied  upon  by  execution,  suffi- 
cient property  to  pay  all  his  debts.  Camp  v. 
Thompson,  25  Minn.  175. 

Btoppmgn  of  payment  erldeno*  of. 

"Insolvency**  means  a  general  inability 
to  pay  one's  debts,  and  the  failure  to  pay 
one  Just  and  admitted  debt  is  probably  suffi- 
cient evidence  of  Insolvency.  Jeffris  v. 
Fitchburg,  67  N.  W.  424,  426,  08  Wis.  250, 
83  L.  R.  A.  351,  57  Am.  St  Rep.  919  (citing 
BenJ.  Sales,  §  837;  Smith,  Merc.  Law,  550, 
and  note);  Chicago  &  S.  B.  Ry.  Co.  v.  Ken- 
ney,  62  N.  B.  26,  28*  159  Ind.  72;  Sahllen  v. 
Bank  of  Lonoke,  16  S.  W.  873,  375,  90  Tenn. 
221.  Tested  by  this  rule,  the  failure  to  pay 
a  small  draft  drawn  for  part  of  a  debt,  fol- 
lowed by  an  assignment  soon  after,  would  be 
sufficient  to  show  Insolvency.  Sahllen  v. 
Bank  of  Lonoke,  16  S.  W.  373,  875,  90  Tenn. 
221. 

The  term  "insolvent"  when  It  relates  to 
the  right  of  stoppage  in  transitu,  means  a 
general  Inability  to  satisfy  obligations,  evi- 
denced by  stopping  payment  Inslee  v.  Lane, 
57  N.  H.  454,  458. 

Where  It  is  shown  that  a  corporation  has 
suffered  the  foreclosure  of  a  mortgage  against 
it  and  that  there  are  unpaid  Judgments,  un- 
der which  levies  have  been  made,  and  unpaid 
taxes  and  outstanding  notes,  the  existence 
of  such  unpaid  obligation  shows  insolvency. 
Ft  Wayne  Electric  Corp.  v.  Franklin  Electric 
Light  Co.,  40  Atl.  (N.  J.)  441,  442. 

The  refusal  of  a  corporation  to  pay  its 
debts,  notes,  or  obligations  at  maturity  is 
generally  a  suggestion  of  "insolvency";  but 
whether  such  refusal  results  from  disability 
of  the  corporation  to  meet  its  obligations,  or 
is  based  on  other  reasons,  will  be  ordinarily 
best  known  to  the  officers  and  stockholders. 


New  Britain  Nat  Bank  v.  A.  B.  Cleveland 
Co.,  36  N.  Y.  Supp.  387,  391,  91  Hun,  447. 

Sufficient  property  aeoesslble  to  logal 
process. 

An  "Insolvent"  is  a  debtor  who  has  not 
sufficient  property  accessible  to  legal  process 
to  satisfy  all  legal  demands.  Smith  v.  Col- 
lins, 10  South.  334,  340,  94  Ala.  394. 

A  man  may  be  fully  able  to  pay  his  debts 
if  he  will,  and  yet  in  the  eye  of  the  law  he 
is  **lnsolvent"  if  his  property  is  so  situated 
that  it  cannot  be  reached  by  process  of  law, 
and  subjected,  without  his  consent,  to  the 
payment  of  his  debts.  Schwabacher  v.  Kane, 
13  Mo.  App.  126,  132  (citing  Eddy  v.  Bald- 
win, 32  Mo.  369);  Mitchell  v.  Bradstreet  Co., 
22  S.  W.  358,  361,  116  Mo.  226,  20  L,  R.  A. 
138,  38  Am.  St  Rep.  502  (citing  Thompson  v. 
Thompson,  58  Mass.  [4  Cush.]  427;  Walton 
V.  Bank,  22  Pac.  440,  13  Colo.  265,  5  L.  R.  A. 
765,  16  Am.  St  Rep.  200). 

A  debtor  who  has  no  property  subject  to 
execution  is  an  "insolvent  debtor."  State  v. 
Harper,  120  Ind.  23,  25,  22  N.  E.  80. 

An  "insolvent"  Is  one  who  is  not  able  to 
pay  all  his  debts  from  his  own  means,  or 
whose  property  is  not  in  such  a  situation  that 
all  bis  debts  may  be  collected  out  of  it  by  le- 
gal process.  Lnmberton  v.  Windom,  18  Minn. 
506,  515  (Gil.  455,  461). 

It  is  held  that  a  requested  instruction 
that  a  man  who  Is  Insolvent  for  the  want  of 
means  to  pay  his  debts  in  this  state  is  in  law 
insolvent,  without  reference  to  any  proper- 
ty in  another  state,  states  the  proposition  too 
broadly     Thompson  v.  Paige,  16  Cal.  77. 

An  "insolvent  person,"  within  the  mean- 
ing of  the  chapter  relating  to  voluntary  as- 
signments, is  one  whose  nonexempt  property 
is  insufficient  in  amount  at  a  fair  valuation, 
to  pay  his  debts.     Rev.  St  Wis.  1898,  §  le^ic. 

As  taking  proceeding  in  insolToncy 

The  term  "Insolvency,"  as  used  in  the 
statute  providing  that  preferences  made  with 
a  view  to  insolvency  are  void  means  insolven- 
cy in  its  technical  sense;  that  is,  proceedings 
in  insolvency.  A  debtor  may  be  in  actual  in- 
solvency— that  is,  bis  assets  may  not  be  suf- 
ficient to  pay  his  debts — and  yet  be  may  be 
very  far  from  legal  insolvency  or  serious 
danger  of  it  Hayden  v.  Allyn,  11  Atl.  31,  35, 
55  Conn.  280. 

Acts  Cong.  1790,  1797,  1799,  which  pro- 
vides that,  in  all  cases  of  "Insolvency,"  debts 
due  to  the  United  States  on  any  bond  for 
the  payment  of  duties  shall  be  first  satis- 
fied, means  a  legal  insolvency.  United  States 
V.  Barker,  15  U.  S.  (2  Wheat)  395,  425,  4  U 
Ed.  271. 

"Insolvent"  as  used  in  the  law  relative 
to  stoppage  In  transitu,  means  nothing  more 
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than  a  general  inability  to  pay.  It  does  not 
refer  to  taking  the  benefit  of  any  act  for  the 
relief  of  insolyent  debtors.  Rogers  t.  Thom- 
as, 20  Conn.  63,  6& 

"Becoming  Insolyent"  means  a  general 
Inability  to  pay  debts,  and  does  not  signi- 
fy taklDg  the  benefit  of  the  insolvent  debtors' 
act,  unless  so  limited  by  the  context  Biddle- 
comb  y.  Bond,  4  Adol.  &  E.  332. 

Of  Imnk. 

"Insolyency"  In  a  bank,  like  an  indiyidn- 
al,  is  Inability  to  pay  its  debts.  It  means  a 
general  present  inability  to  answer  in  the 
coarse  of  business  its  liabilities  existing  and 
capable  of  being  enforced.  It  does  not  nec- 
essarily follow  that  a  bank  is  solvent  when 
its  assets  are  equal  to  or  in  excess  of  its  lia- 
bilities, but  in  order  to  be  solvent  its  re- 
sources must  be  equal  in  value  to  its  lia- 
bilities, and  be  of  such  a  character  as  to  be 
available  at  the  command  of  the  bank,  to 
be  used  in  paying  its  liabilities  past  due, 
whenever  the  same  may  be  demanded  in  the 
ordinary  course  of  business;  and  all  debts 
owing  by  the  bank  to  any  and  all  persons 
whomsoever,  including  its  capita]  stock,  sur- 
plus fund,  and  unpaid  salaries  of  its  ofil- 
cers,  are  its  liabilities,  while  all  debts  ow- 
ing to  the  bank,  together  with  all  other  prop- 
erty owned  by  it,  constitute  its  assets  or  re- 
som*ces.  State  t.  Myers,  38  Pac.  296,  298, 
54  Kan.  206. 

A  bank  without  funds  for  the  redemp- 
tion of  its  notes,  and  dependent  on  individ- 
ual resources  and  exertions  to  provide  funds 
for  the  redemption  of  its  notes,  rather  than 
upon  the  immediate  ability  of  the  institution 
itself,  is  insolvent.  Oakley  v.  Paterson  Bank, 
2  N.  J.  Bq.  (1  H.  W.  Green)  173,  177. 

Undoubtedly,  in  a  general  sense,  "in- 
solvency," means  a  pecuniary  condition  of 
a  person  who  has  no  means  to  pay  his  debts 
as  they  fall  due  according  to  the  usual  course 
of  business.  But  not  only  In  England,  but  in 
this  country,  under  bankrupt  and  insolvent 
acts,  the  statutes  which  at  times  use  these 
terms  interchangeably,  and  treat  them  as 
synonymous,  at  other  times  distinguish  be- 
tween bankruptcy  and  insolvency;  the  one 
having  reference  to  a  person  not  a  trader, 
and  the  other  to  one  engaged  in  trade.  As 
said  by  Cowen,  J.,  in  Herrick  v.  Borst  (N.  Y.) 
4  Hill,  650,  652:  "The  meaning  of  the  word 
'solvency'  is  usually  tested  by  the  word  *ln- 
solvency.'  Supposing  a  man  to  be  unable 
to  pay  all  his  debts  by  his  own  means,  or 
that  all  his  debts  cannot  be  collected  out  of 
those  means  by  legal  process,  is  there  any 
doubt  that,  in  the  general  sense  of  the  word, 
he  is  insolvent'?  Debts  are  paid  with  prop- 
erty, and  in  one  sense  the  Insolvency  is  the 
inadequacy  of  a  man's  funds.  As  used  in  re- 
lation to  a  banking  corporation,  the  term  In- 
solvency' means  an  insufficiency  of  the  prop- 
erty and  assets  of  the  company  to  pay  all  of 


its  debts."  Higgins  v.  Worthington,  42  N.  r. 
Supp.  737,  738»  12  App.  Div.  361  (citing  CurtU 
v.  Leavitt,  16  N.  Y.  9,  190). 

As  employed  in  the  statute  with  refer- 
ence to  banks,  the  word  "insolvent"  means  a 
present  inability  to  pay  depositors  as  banks 
usually  do,  and  meet  all  liabilities  as  they 
become  due  in  the  fOrdlnary  course  of  busi- 
ness. State  T.  Stevens  (S.  D.)  92  N.  W.  420, 
423  (Daniels  y.  Palmer,  35  Minn.  347,  29  N. 
W.  162). 

Whatever  may  be  the  rule  as  to  when  a 
bank  may  be  said  to  be  insolvent,  the  clos- 
ing of  its  doors  and  suspension  of  its  business 
must  be  deemed  prima  facie  evidence  of  in- 
solvency. Stone  V.  Dodge,  96  Mich.  524,  56 
N.  W.  75,  78,  21  Lu  R.  A.  280. 

Of  building  and  loan  assoeiation. 

The  "insolvency  of  a  building  associa- 
tion" is  that  condition  of  its  affairs  in  whlcb 
it  is  unable  to  pay  back  to  its  members  the 
amounts  paid  In  by  them  respectively,  dollar 
for  dollar,  puts  an  end  at  once  to  Its  opera- 
tions, and,  as  it  thus  prevents  the  stock  from 
maturing  and  extinguishing  the  loans  accord- 
ing to  the  contracts  between  the  association 
and  its  borrowing  members,  constitutes  a 
breach  of  those  contracts,  and,  on  the  one 
hand,  excuses  the  borrowers  from  all  fur- 
ther liability  for  the  payment  of  dues  and 
fines,  and,  on  the  other,  renders  the  mortgage 
given  to  secure  the  loans  due  and  enforce- 
able at  once,  without  regard  to  their  terms, 
even  though  payable  in  installments,  and  the 
receiver  can  proceed  to  collect  them.  John- 
son V.  Grosvenor,  59  S.  W.  1028,  1031,  105 
Tenn.  353. 

Applied  to  building  and  loan  associations, 
"insolvency"  is  where  the  available  and  col- 
lectible funds  of  the  association  are  reduced 
below  the  level  of  the  stock  already  paid  in, 
and  the  amount  of  contribution  of  each  stock- 
holder cannot  be  paid  back  dollar  for  dollar, 
rt  is  the  inability,  not  to  pay  outside  debts, 
but  to  satisfy  demands  of  its  members. 
Bingham  v.  Marion  Trust  Co.,  61  N.  E.  29,  32, 
27  Ind.  App.  247;  People  v.  Empire  Loan  & 
Investment  CJo.,  44  N.  Y.  Supp.  308,  310,  15 
App.  Div.  69  (citing  Towle  v.  American  Build- 
ing Loan  &  Investment  Soc.  [U.  S.]  61  Fed. 
446);  Continental  Nat  Building  &  Loan 
Ass'n  v.  Miller  (Fla.)  33  South.  404.  407.  So. 
where  an  association  had  enough  cash  on 
hand  to  pay  all  the  creditors  and  15  per  cent, 
of  the  face  value  of  the  stock  of  the  stock- 
holders, it  is  insolvent.  In  Boice  v.  Rabb,  55 
N.  E.  880,  24  Ind.  App.  368,  the  court  treated 
as  Insolvent  an  association  which  paid  upon 
dissolution  46%  per  cent,  to  the  stockholders. 
Bingham  v.  Marion  Trust  Co.,  61  N.  E.  29,  32, 
27  Ind.  App.  247. 

Of  oorporation. 

The  term  "insolvency ,*♦  as  applied  to  a 
corporation,  signifies   insufficiency  of  prop- 
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erty  to  satUify  creditors.    In  re  Glen  Iron 
WorkB  (U,  S.)  17  Fed.  824,  827. 

In  Brouwer  v.  Harbeck,  9  N.  Y.  (5 
Seld.)  589,  594,  it  is  said  that  a  corporation, 
like  an  individual,  is  insolvent  when  it  is 
not  able  to  pay  its  debts.  Baker  y.  Emer- 
son, 38  N.  Y.  Supp.  57C,  578,  4  App.  Dlv.  348. 

In  Oorey  y.  Wadsworth,  11  South.  850, 
353,  99  Ala.  68,  23  L.  R.  A.  618,  42  Am.  St 
Rep.  29,  the  court,  after  announcing  the  gen- 
eral principles  ^veming  the  assets  of  an 
insolvent  corporation,  after  asking  at  what 
stage  of  a  corporation's  affairs  must  it  be 
pronounced  insolvent  so  as  to  bring  it  with- 
in the  principles  we  have  declared,  said: 
'*It  is  not  enough  that  its  assets  are  insuffi- 
cient to  meet  its  liabilities,  if  it  be  still  prose- 
cuting its  line  of  business  with  the  prospect 
and  expectation  of  continuing  to  do  so;  in 
other  words,  if  it  be  in  good  faith  what  is 
sometimes  called  a  'going  business'  or  'es- 
tablishment'; but  when  a  corporation's  as- 
sets are  insufficient  for  the  payment  of  its 
debts,  and  it  has  ceased  to  do  business,  or 
has  taken  or  is  in  the  act  of  taking  a  step 
which  will  practically  incapacitate  it  for 
conducting  a  corporate  enterprise  with  rea- 
sonable prospect  of  success,  and  its  embar- 
rassments are  such  that  early  suspension 
and  failure  must  ensue,  then  such  corpora- 
tion must  be  pronounced  insolvent."  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.,  24  S.  W.  16,  25.  86  Tex.  143,  22  L.  B. 
A.  802. 

So  long  as  a  corporation  is  a  going  cor- 
poration engaged  In  the  conduct  of  the  busi- 
ness for  which  it  was  organized,  and  not 
known  or  believed  to  be  insolvent  by  its 
officers  and  managers,  with  assets  exceeding 
its  liabilities  by  many  thousand  dollars,  it  is 
not  "insolvent"  in  such  a  sense  as  will  pre- 
clude its  executing  a  mortgage  on  its  prop- 
erty in  good  faith  to  secure  a  debt  of  the 
corporation,  though  its  directors  are  security 
for  the  debt.  Sabln  v.  Columbia  Fuel  Co., 
25  Or.  15,  34  Pac.  692.  42  Am.  St.  Rep.  756. 

Of  mutual  insnvanoe  oompaay. 

Used  in  reference  to  mutual  life  insur- 
ance companies,  the  term  "Insolvent"  means 
nothing  more  than  financial  inability  to  carry 
out  the  agreement  of  members,  and  a  mu- 
tual insurance  company,  the  assets  of  which 
greatly  exceed  the  value  of  its  indebtedness 
to  its  general  creditors,  was  not  "insolvent" 
in  the. ordinary  meaning,  but  was  insolvent 
in  that  it  could  not  accomplish  its  purpose 
and  pay  its  certificates  in  full.  In  re  Youths' 
Temple  of  Honor,  76  N.  W.  59,  60,  73  Minn. 
319. 

Of  partnersliip. 

The  term  "insolvency."  as  used  in  the 
bankruptcy  acts  of  1898  and  1867,  has  not 
the  same  meaning.  Under  the  act  of  1867 
it  did  not  mean  an  absolute  inability  to  pay 


one's  debts  by  the  application  of  one's  prop- 
erty upon  a  settlement  of  all  one's  afTairs, 
as  in  the  act  of  1898.  but  an  inability  to  pay 
debts  in  the  ordinary  course  of  business. 
The  supreme  test  is  whether  the  aggregate 
of  a  debtor's  property  at  a  fair  valuation  is 
sufficient  to  pay  the  debtor's  debts.  In  de- 
termining the  insolvency  of  a  partnership, 
the  debtor  consists  of  the  partnership  at 
well  as  the  partners  individually.  If^  col* 
lectively.  there  was  property  subject  to  part- 
nership debts,  the  partnership  was  not  in 
solvent,  though  the  partnership  itself  may 
not  have  had  sufficient  means  to  pay  its 
debts.  Vaccaro  v.  Security  Bank  of  Memphis 
(U.  S.)  103  Fed.  436,  443.  43  C.  C.  A.  2791 

Under  a  statute  concerning  limited  part- 
nerships, and  declaring  that  every  sale,  as- 
signment, or  transfer  of  any  property  or 
conveyance  of  such  partnership,  made  when 
insolvent  or  in  contemplation  of  insolvency, 
shall  be  void,  etc.,  it  is  held  that  the  word 
"Insolvency"  means  that  the  partnership  has 
not  sufficient  property  and  effects  to  pay  all 
of  its  debts.  McArthur  y.  Chase  (Va.)  13 
Grat  683,  692. 

INSOLVENT  CXRCITMSTANCES. 

By  being  "in  insolvent  circumstances"  Is 
meant  that  the  whole  property  and  credits 
are  not  equal  in  amount,  at  a  fair  appraise- 
ment, to  the  debts  due  by  the  party.  Ken- 
nedy V.  New  Orleans  Sav.  Inst,  36  La.  Ann. 
1,  8;  State  Nat.  Bank  v.  New  Orleans  Brew- 
ing Ass'n,  22  South.  48.  52,  49  La.  Ann.  934 
(citing  Rev.  Civ.  Code,  art  1985). 

INSOLVENT  LAW. 

''Insolvent  laws"  are  positive  regula- 
tions made  by  the  Legislature  to  exonerate 
the  person  or  property  of  a  debtor  and  to 
relieve  him  from  the  pressure  of  creditors. 
Cook  y.  Rogers,  31  Mich.  891,  396. 

In  so  far  as  a  general  assignment  law 
of  a  state  provides  for  a  release  by  the  ac- 
cepting creditors  of  an  insolvent  assignor, 
it  is  an  "insolvent  law";  that  is  to  say.' 
such  a  law  as  is  suspended  by  the  general 
bankrupt  act  of  the  United  States.  Haijek 
&  Slmecek  y.  Luck,  74  S.  W.  305.  96  Tex. 
517  (citing  Boese  y.  King,  108  U.  S.  379.  2 
Sup.  Ct  765.  27  L.  Bd.  760). 

A  law  cannot  be  termed  an  "insolvent 
law"  which  does  not  compel,  or  in  terms 
even  authorize,  assignments  for  the  benefit 
of  creditors,  but  assumes  that  such  instru- 
ments were  conveyances  previously  known, 
and  only  prescribes  a  mode  by  which  the 
trust  created  shall  be  enforced,  providing 
for  the  security  of  the  creditors  by  exact- 
ing a  bond  from  the  trustees  for  the  dis- 
charge of  their  duties,  requiring  them  to  file 
statements  showing  what  they  have  done 
with  the  property,  and  affording  in  various 
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ways  tbe  means  of  compelling  them  to  carry 
out  the  purposes  of  the  conveyance.  Patty- 
Joiner  &  Bhibank  Co.  ▼.  Cummins  (Tex.)  59 
S,  W.  297.  299. 

Not  every  law  which  discharges  the  per- 
son and  property,  as  well  future  as  in  pos- 
session, of  the  debtor,  Is  a  bankrupt  law.  A 
distinction  is  recognized  both  In  this  country 
and  England  between  bankrupt  laws  and  In- 
solvent laws.  In  England  the  bankrupt  sys- 
tem has  been  confined  exclusively  to  traders 
and  the  creditors  of  traders,  whereas  the  In- 
solvent laws  of  this  country  embrace  every 
class  of  debtors.  It  Is  of  no  Importance 
wliether  the  debt  has  been  contracted  by 
way  of  trade  or  not,  for  a  person  to  come 
within  the  purview  of  an  Insolvent  law.  So 
exclusively  have  bankrupt  laws  operated  on 
traders  that  It  may  well  be  doubted  whether 
an  act  of  Congress  subjecting  to  such  a  law 
every  description  of  persons  within  the 
United  States  would  comport  with  the  spirit 
of  the  powers  vested  in  them  In  relation  to 
this  subject.  But  It  Is  not  only  In  the  per- 
sons who  are  the  objects  of  these  laws  that 
a  difference  exists,  but  their  general  and 
most  Important  provisions  are  essentially 
dissimilar.  Under  a  bankrupt  law  the  debtor 
Is  at  once,  by  operation  of  law,  as  soon  as 
he  has  committed  an  act  of  bankruptcy,  di- 
vested of  all  his  property,  which  Is  trans- 
ferred to  assignees  In  trust  for  his  creditors. 
All  dispositions  by  the  bankrupt  himself 
after  this  are  void;  an  Insolvent,  on  the  con- 
trary, retains  the  management  of  his  own 
estate,  however  he  may  misbehave  towards 
his  creditors  at  large,  and  It  Is  rarely,  unless 
on  his  own  application,  vested  In  others.  It 
Is  of  no  Importance  how  many  acts  he  may 
commit  which,  under  a  bankrupt  system, 
would  enable  his  creditors  to  take  from  him 
the  control  of  his  property;  they  can  sel- 
dom act  upon  him  compulsively  under  the 
provisions  of  an  Insolvent  law,  If  he  be 
obstinate  or  dishonest,  until  he  has  given 
what  preferences  he  thinks  proper,  and  has 
become  so  poor  as  to  be  scarcely  worth  pur- 
suing. Under  the  one  system  the  creditors 
are  actors,  and  under  the  other  the  debtor 
himself  originates  the  proceedings.  Adams 
V.  Storey  (U.  S.)  1  Fed.  Cas.  141,  142. 

In  the  reign  of  Henry  the  Eighth  the 
first  act  was  passed  making  special  provision 
for  bankrupt  traders.  Following  this,  and 
prior  to  the  American  Revolution,  the  bank- 
rapt  laws  grew  up  to  be  a  great  system. 
Distinct  from  this  system  were  the  Insolvent 
laws,  made  for  the  relief  of  those  Imprisoned 
for  debt.  They  respected  a  different  class 
of  men,  and  their  objects,  effects,  and  ad- 
ministration were  different  The  Insolvent 
laws  were  optional,  the  bankrupt  laws  were 
compulsory;  and  they  were  never,  either  in 
common  conversation  or  in  juridical  lan- 
guage, confounded.  The  insolvent  laws  had 
for  their  object  only  the  liberation  of  the 


insolvent  from  the  imprisonment  of  his  per- 
son, while  the  bankrupt  system  respected  only- 
merchants  and  traders  and  their  negotiations 
and  concerns.  It  took  a  retrospective  view 
of  their  proceedings,  it  detected  their  frauds, 
it  set  aside  their  fraudulent  contracts  and 
conveyances,  it  restored  to  the  fair  creditor 
the  proceeds  of  that  property  to  which  he  was 
justly  entitled,  and  it  dealt  with  the  debtor 
according  to  his  merits.  If  misfortune  had 
overtaken  him,  it  discharged  him  from  impris- 
onment, exonerated  him  from  his  debts,  and 
left  him  something  wherewith  to  begin  the 
world  anew.  Such  should  be  the  interpreta- 
tion of  the  constitutional  provision  which  del- 
egated to  Congress  the  power  of  establishing 
uniform  laws  upon  the  subject  of  ^'bankrupt- 
cy"  throughout  the  United  States,  and  all 
laws  which  have  in  view  the  objects  of  the 
bankrupt  system  as  it  existed  at  the  time  of 
the  adoption  of  the  Constitution,  and  espe- 
cially those  which  exonerated  the  debtor  from 
his  debt,  are  bankruptcy  laws,  and  can  only 
properly  be  passed  by  Congresa  Vanuxem 
V.  Hazelhursts,  4  N.  J.  Law  (1  Southard)  192, 
195,  7  Am.  Dec.  682. 


INSPECT-INSPECTION. 

See   "Ordinary   Inspection"; 
Inspection." 


•Trial   by 


Webster  defines  "Inspect"  to  mean  'to 
look;  to  view  or  oversee  for  the  purpose 
of  examination;  to  look  into;  to  view  and 
examine  for  the  purpose  of  ascertaining  the 
quality  or  condition  of  the  thing;  to  view 
and  examine  for  the  purpose  of  discovering 
and  correcting  errors,  as  to  inspect  the 
press  or  proof  sheets  of  a  book."  People  v. 
General  Committee,  49  N.  Y.  Supp.  723,  728, 
25  App.  Div.  339. 

"Inspection"  is  derived  from  a  Latin 
word'  "Inspicere,"  to  look  into.  People  v. 
General  Committee,  49  N.  Y.  Supp.  723,  728, 
25  App.  Dlv.  339  (quoting  Bouv.  Law  Diet). 

The  "Inspection"  of  a  machine  or  appli- 
ance, or  of  premises,  to  ascertain  whether 
they  are  in  good  repair  or  in  good  condition^ 
means  a  critical  examination.  Armour  y. 
Brazeau,  60  N.  E.  904,  907,  191  lU.  117. 

The  term  "inspection,"  as  used  in  a 
finding  that  the  method  of  constructing  a 
double  dwelling  house  would  have  been  dis- 
closed by  an  inspection  if  the  purchaser  had 
made  one  before  purchasing,  means  a  care- 
ful Inspection  by  a  person  who  is  reason- 
ably familiar  with  the  premises.  An  in- 
spection may  be  very  general,  or  it  may  be 
very  minute.  It  may  be  made  by  one  hav- 
ing no  skill,  or  It  may  be  made  by  one  having 
great  skill.  Whiting  v.  Gaylord,  34  AS. 
85,  87,  66  Conn.  337,  50  Am.  St  Rep.  87. 

"The  courts  are  frequently  called  upon 
to  act  upon  evidence  addressed  to  the  senses. 
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often  called  'view'  or  Inspection/  and  to 
recognize  without  further  proof  that  the 
person  before  them  Is  an  aged  person,  male 
or  female,  a  child,  a  boy  or  girl,  white  or 
black,  a  person  with  or  without  visible  de- 
formity of  limbs,  or  the  like.  In  People  v. 
Justices  of  Court  of  Special  Sessions,  10 
Hun,  224,  decided  in  1877,  the  court  held 
that  evidence  of  age  may  be  received  from 
any  person  capable  of  giving  it  for  the  pur- 
pose of  proving  the  fact,  or,  where  the  ap- 
pearance of  the  party  sufficiently  indicates 
his  probable  age,  that  may  be  acted  upon  as 
evidence  of  the  fact."  Garbarsky  v.  Simkln, 
78  N.  Y.  Snpp.  199,  200,  86  Misc.  Bep.  195. 

Autopsy. 

To  'Inspect"  means  to  look  upon;  to 
examine  for  the  purpose  of  determining 
quality,  detecting  what  is  wrong;  and,  as 
used  in  Rev.  St  I  8379,  authorizing  a  coro- 
ner to  summon  a  physician  to  inspect  the 
body  and  give  professional  opinion  as  to  the 
cause  of  death,  is  sufficient  to  authorize  an 
autopsy.  Fairchild  v.  Ada  County,  65  Pac. 
654,  655,  6  Idaho.  340. 

As   determination  of   fltness   for^eoni« 
meroe. 

"Inspection,"  as  defined  in  Bouvier's 
Law  Dictionary,  means  the  examination  of 
certain  articles  made  by  law  subject  to 
such  examination,  so  that  they  may  be  de- 
clared fit  for  commerce.  Neilson  v.  Garza 
(U.  S.)  17  Fed.  Cas.  1302,  1303;  People  ▼. 
Compagnie  Generale  Transatlantique  (U.  S.) 
10  Fed.  357,  361. 

"In  Burriirs  Law  Dictionary  inspection* 
is  defined  thus:  'Official  view  or  examina- 
tion of  commodities  or  manufactures,  to  as- 
certain their  quality  under  some  statute  re- 
quiring it*  "  People  V.  Compagnie  Generale 
Transatlantique  (IT.  8.)  10  Fed.  357,  361. 

Laws  1870,  c.  299,  requiring  tobacco 
raised  in  the  state,  and  packed  in  hogsheads, 
to  be  inspected  before  being  carried  out  of 
the  state  except  in  certain  instances,  and 
providing  that  the  tobacco  so  exported  or 
carried  out  of  this  state  "vdthout  inspec- 
tion" shall  in  all  cases  be  marked  with  the 
name  in  full  of  the  owner  thereof,  means  in- 
spection by  opening  the  hogshead  and  samp- 
ling the  contents.  Turner  v.  Maryland,  2 
Sup.  Ot  44,  50.  107  U.  S.  38,  27  L.  Ed.  370. 

Ezamination  by  nieans  of  evidenoe. 

Under  Const  U.  S.  art.  1.  S  10,  prohibit- 
ing any  state  without  the  consent  of  Cfongress 
from  laying  any  imposts  or  duties  on  imports 
or  exports  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws, 
the  term  ''inspection"  means  something 
which  can  be  accomplished  by  looking  at  or 
weighing  or  measuring  the  .thing  to  be  in- 
spected, or  applying  to  it  at  once  some  cru- 
cial test    When  testimony  or  evidence  la  to 


be  taken  and  examined,  it  is  not  "inspec- 
tion" in  any  sense  whatever.  "To  'inspect* 
persons  arriving  from  any  foreign  country 
to  ascertain  who  among  them  are  habitual 
criminals  or  pauper  lunatics,  idiots,  or  im- 
beciles, or  orphan  persons  without  means 
or  capacity  to  support  themselves  and  sub- 
ject to  become  a  public  charge,  means  some- 
thing different  than  Inspection*  as  used  in 
the  Constitution.'*  People  v.  Compagnie 
Generale  Transatlantique,  2  Sup.  Ct  87,  90, 
107  U.  S.  59.  27  L.  Ed.  383;  Id.  (U.  S.)  10 
Fed.  857,  861;  State  v.  McGough,  24  South. 
895,  397,  118  Ala.  159. 

Malriitg  niemoraadnm  or  eopy* 

The  right  of  a  member  of  a  political 
party  to  inspect  the  enrollment  of  the  regis- 
tered voters  of  his  party  includes  the  right 
to  make  a  copy  of  the  list  of  names  found 
there,  providing  such  member  in  copying 
does  not  take  up  unnecessary  time  or  Inter- 
fere with  the  right  of  inspection  by  any 
other  member.  People  v.  General  Commit- 
tee, 49  N.  Y.  Supp.  728,  728,  25  App.  Div. 
339. 

The  term  "inspection,'*  in  Act  1902.  No. 
180,  p.  344,  prescribing  that  the  poll  tax 
book  shall  be  open  to  the  inspection  of  all 
persons,  does  not  mean  that  the  sheriff  shall 
be  harassed  at  all  times  by  the  wanton 
conduct  of  evil-disposed  persons,  nor  that 
this  inspection  should  be  conducted  unrea- 
sonably, nor  that  the  sheriff  should  be  de- 
prived of  the  possession  of  that  book  to  such 
an  extent  as  to  lay  him  open  to  the  heavy 
penalty  imposed  by  the  act  for  any  failure 
on  his  part  to  keep  said  book  in  the  manner, 
time,  and  form  provided  for  therein,  but  it 
does  include  the  right  to  make  memoranda 
or  copies  from  the  book.  Marsh  y.  Sanders, 
34  South.  752,  754,  110  La.  726. 

As  optical  observation. 

Inspection  means  to  look  upon;  to  ex- 
amine for  the  purpose  of  determining  quality 
and  detecting  what  is  wrong,  and  is  not 
necessarily  confined  to  optical  observation, 
but  is  ordinarily  understood  to  embrace  tests 
and  examinations.  Fidelity  &  Casualty  Co. 
V.  City  of  Seattle,  47  Pac.  963,  964,  16  Wash. 
445. 

The  term  "Inspection,**  as  used  in  an  in- 
struction defining  the  inspection  required  to 
be  made  by  a  railroad  company  to  exoner- 
ate it  from  liability  for  an  injury  to  a  brake- 
man  resulting  from  a  defective  handhold  on 
a  car,  means  an  inquiry,  by  actual  observa- 
tion, into  the  state,  efficiency,  safety,  and 
quality  of  the  thing  inspected.  Such  in- 
spection should  not  rest  alone  upon  the  vis- 
ion, because  there  are  many  defects  the 
existence  of  which  could  be  ascertained  by 
reasonable  and  ordinary  tests  which  involve 
the  exercise  of  senses  other  than  the  sense 
of  vision.  Texas  &  P.  R.  Co.  v.  Allen  (U. 
S.)  114  Fed.  177,  178,  62  C.  C.  A.  133. 
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Wltli  reference  to  the  duties  of  an  in- 
spector of  flour,  it  is  said  that  it  is  conced* 
ed  that  the  word  "inspect"  means  more  than 
to  make  a  mere  ocular  examination.  Dela- 
plane  v.  Crenshaw  (Va.)  16  Grat  457,  467. 

INSPECTION  LAWS. 

The  object  of  inspection  laws  is  to  Im- 
prove the  quality  of  articles  produced  by  the 
labor  of  the  country,  and  fit  theiA  for  ex- 
portation, or,  it  may  be,  for  domestic  use. 
They  act  upon  the  subject  before  it  becomes 
an  article  of  foreign  commerce  or  of  com- 
merce among  the  states,  and  prepare  it  for 
that  purpose.  That  inspection  laws  may 
have  a  remote  and  considerable  influence  on 
commerce  will  not  be  denied,  but  that  a 
power  to  regulate  commerce  is  the  source 
from  which  the  right  to  pass  them  is  derived 
cannot  be  admitted.  Gibbous  v.  Ogden,  22 
U.  S.  (9  Wheat.)  1,  202,  6  L.  Ed.  23;  Turner 
V.  Maryland,  2  Sup.  Ct  44,  54,  107  U.  S.  38, 
27  L.  Ed.  370. 

"In  Ollntsman  v.  Northrop  (N.  T.)  8 
Cow.  45,  the  inspection  laws  are  said  to  be 
laws  to  protect  the  community,  so  far  as 
they  apply  to  domestic  sales,  from  fraud  and 
impositions,  and,  in  relation  to  articles  de- 
signed for  transportation,  to  preserve  the 
character  and  reputation  of  the  state  in  for- 
eign markets."  People  v.  Compagnie  Gen- 
erale  Transatlantique  (U.  S.)  10  Fed.  857, 
361. 

"Inspection  laws,"  as  the  term  Is  used 
in  Fed.  Const,  art  1,  fi  10,  cl.  2,  providing 
that  no  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  on  imports  or  ex- 
,  ports  except  what  may  be  absolutely  neces^ 
sary  for  executing  its  inspection  laws, 
means  laws  relating  to  the  inspection  of 
personal  property.  The  term  cannot  be  con- 
strued to  include  a  law  requiring  commis- 
sioners to  Inspect  all  persons  arriving  from 
any  foreign  country  to  ascertain  who  among 
them  are  habitual  criminals  or  pauper  luna- 
tics, idiots,  or  imbeciles^  or  orphan  persons 
without  means  or  capacity  to  support  them- 
selves and  subject  to  become  a  public 
charge,  for  these  are  matters  incapable  of 
being  satisfactorily  ascertained  by  inspec- 
tion. People  V.  Compagnie  Generale  Trans- 
atlantique, 2  Sup.  Ct.  87,  90,  107  U.  S.  50, 
27  li.  Ed.  383;  Id.  (U.  S.)  10  Fed.  357,  361. 

"Inspection  laws,"  within  the  meaning 
of  Const,  art.  1,  $  10,  "are  not  in  themselves 
regulations  of  commerce,  and.  while  their 
objects  frequently  are  to  improve  the  qual- 
ity of  articles  produced  by  the  labor  of  the 
country  and  flt  them  for  exportation,  yet 
they  are  quite  as  often  made  as  fltting  them 
or  determining  their  fltness  for  domestic  use, 
and  in  so  doing,  protecting  the  citizen  from 
fraud.  Necessarily,  in  the  latter  aspect, 
such  laws  are  applicable  to  articles  imported 
Into  as  well  as  articles  produced  within  a 
state,  and  therefore  a  state  inspection  law 


may  operate  npon  Imports  as  well  as  exports. 
A  state  Inspection  law  imposing  a  charge 
which  It  declares  to  be  for  defraying  the 
cost  of  Inspection  will  not  be  held  unconsti- 
tutional, as  an  unwarranted  tax  on  Inter- 
state commerce,  merely  because  some  of  the 
revenue  derived  therefrom  has  in  fact  been 
applied  to  other  piui)oses."  Patapsco  Guano 
Co.  V.  Board  of  Agriculture,  18  Sup.  Ct  802, 
864,  171  U.  S.  345,  43  L.  EkL  191. 

"The  object  of  inspection  laws,  ordi- 
narily, is  to  improve  the  quality  of  the  pro- 
ductions of  a  country,  and  thereby  better 
flt  them  for  domestic  use  or  for  exportation. 
But  we  are  by  no  means  prepared  to  con- 
ceive that  the  inspection  must  be  confined 
to  an  examination  of  the  quality  of  the 
article  itself.  To  prepare  the  products  of 
a  state  for  exportation,  it  may  be  necessary 
that  such  products  should  be  put  in  pack- 
ages of  a  certain  form  and  of  certain  pre- 
scribed dimensions.  This  may  be  necessary 
either  on  account  of  the  character  of  such 
products,  or  to  enable  the  state  to  identify 
the  products  of  its  own  growth,  and  to  fur- 
nish the  evidence  of  such  Identifics^on  to 
the  markets  to  which  they  are  exported.*' 
An  outage  charge  to  reimburse  the  state  for 
the  expense  of  requiring  hogsheads  of  to- 
bacco to  be  delivered  at  one  of  the  state 
tobacco  warehouses  in  order  that  the  inspec- 
tor may  ascertain  whether  It  conforms  to 
the  requirements  of  the  law,  and  whether 
it  is  the  true  growth  of  the  state,  is  an  in- 
spection law  within  the  meaning  of  the  Con- 
stitution, prohibiting  the  states  from  levy- 
ing a  tax  on  imports  or  exports  except  as 
may  be  absolutely  necessary  for  the  execu- 
tion of  its  inspection  laws.  Turner  v.  State, 
55  Md.  240,  263,  afilrmed  Turner  v.  Mary- 
land, 2  Sup.  Ct  44,  54,  107  U.  S.  38,  27  L. 
Bd.  370. 

The  office  of  Inspection  laws  la  to  cer- 
tify the  quantity  and  quality  of  the  articles 
inspected,  whether  imports  or  exports,  for 
the  protection  of  buyers  and  consumers. 
The  act  of  the  Iiegislature  approved  March 
6,  1869,  providing  that  it  shall  be  unlawful 
for  any  person  other  than  the  master  and 
wardens  to  make  any  survey  of  the  hatches 
of  seagoing  vessels  coming  to  New  Orleans, 
or  to  make  any  survey  of  damaged  goods 
coming  on  board  of  such  vessels,  or  to  give 
certificates  on  orders  for  sale  of  such  dam- 
aged goods  at  auction,  is  not  an  Inspection 
law,  but  is  rather  a  regulation  of  foreign 
commerce.  Foster  v.  Master  and  Port  War- 
dens of  New  Orleans,  04  U.  S.  246,  24  U 
Ed.  122. 


INSPECTOR. 

.    See    "Competent    Inspector"; 
Inspector." 


"Factory 


"Inspector"  is  a  name  given  to  a  per- 
son whose  duty  It  is  to  make  tests  of  ma> 
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chinery,  and  it  la  a  generally  recognized  fact 
that,  when  an  officer  or  agent  of  any  kind 
la  instructed  to  inspect,  the  duty  goes  be- 
yond a  mere  surrey  of  the  eye,  and  implies 
such  tests  as  are  necessary  to  ascertain  the 
quality  of  the  thing  inspected.  Fidelity  & 
Oasualty  Ck>.  ▼.  City  of  SeatUe,  47  Pac.  963, 
964,  16  Wash.  445. 

INSTANCE 

"Instance"  means  specified  or  enumer- 
ated cases.  Padelford  ▼.  City  of  Savannah, 
14  Ga.  438,  477. 

UrSTANOE  OOUBT. 

The  "instance  court"  is  the  division  of 
the  admiralty  court  which  takes  cognizance 
of  contracts  made  and  injuries  committed 
on  the  high  seas.  It  is  governed  by  the  civil 
law,  the  laws  of  Oleron,  and  the  customs  of 
the  admiralty,  modified  by  statutes.  All 
marine  torts  for  which  redress  can  be  had 
In  the  admiralty  court  are  heard  in  the  in- 
stance court  A  marine  trespass  free  from 
the  circumstance  that  the  vessel  was  taken 
as  a  prize  is  cognizable  concurrently  in  the 
court  of  common  law  and  in  the  instance 
court  of  the  admiralty,  and  the  latter  court 
has  no  more  Jurisdiction  of  the  question  of 
prize  or  no  prize  than  a  court  of  common 
law.  Percival  v.  Hickey  (N.  Y.)  18  Johns. 
257,  265,  271,  9  Am.  Dec.  210. 

IN8TAN0E  ANB  BEQ17IS8T. 

The  words  "instance  and  request,"  in  an 
allegation  in  a  petition  that  the  plaintiff  per- 
formed services  for  defendant  at  his  instance 
and  request,  do  not  operate  to  limit  the  plain- 
tiff to  proof  of  an  express  contract,  but  he 
may  support  his  petition  by  evidence  of  facts 
giving  rise  to  an  implied  contract  Colum- 
bus, H.  V.  ft  T.  Ry.  Co.  v.  Gaffney,  61  N.  B. 
162,  154,  65  Ohio  St  104. 


INSTANT. 

"Instanf  as  used  in  a  summons  dated 
April  5th,  requiring  defendants  to  appear  on 
the  first  day  of  the  next  term  of  the  circuit 
court  to  be  held  at  the  courthouse  in  Chicago 
on  the  third  Monday  of  May  instant  shows 
that  the  writ  was  really  issued  in  May,  and 
not  in  April.  Hemmer  v.  Wolfer,  16  N.  E. 
652,  653,  124  111.  435. 

INSTANT  BEATH. 

"Instant  death,"  as  used  in  a  special 
finding,  in  an  action  for  damages  for  death, 
that  the  death  was  of  that  nature  com- 
monly known  as  "instant  death,"  may  be 
applied  to  a  death  caused  by  an  injury  neces- 
sarily fatal,  where  death  results  in  a  few 
moments  from  it    A  death  is  not  necessarily 


instantaneous  in  fact  because  it  Is  of  that 
nature.  Where  the  party  injured  survived 
the  injury  for  a  few  moments,  his  death, 
though  what  would  be  commonly  called  ''in- 
stant death,"  is  not  such  an  instant  death  as 
to  prevent  a  cause  of  action  accruing  to  him 
for  the  injury.  Kellow  v.  C^tral  Iowa  Ry. 
Co.,  23  N.  W.  740,  744,  68  Iowa,  470,  66  Am. 
Bep.  858. 

INSTANTANEOUS. 

Whether  a  word  claimed  as  a  trade-mark 
is  available  because  it  is  a  fanciful  or  arbi- 
trary name,  or  whether  it  is  obnoxious  to  the 
objection  of  being  descriptive,  must  depend 
upon  the  circumstances  of  each  case.  The 
word  "instantaneous"  is  not  a  valid  trade- 
mark as  applied  to  a  preparation  of  tapioca 
which  is  distingniished  from  other  prepara- 
tions of  that  article  by  reason  of  its  adapt- 
ability for  immediate  use  without  the  pre- 
liminary soaking  required  by  other  prepara- 
tions. Bennett  v.  McKinley  (U.  S.)  65  Fed. 
505,  13  C.  C.  A.  25. 

"Instantaneous"  means  done  or  occurring 
in  an  instant  or  without  any  perceptible  por- 
I  tion  of  time,  as  the  passage  of  electricity  ap- 
;  pears  to  be  instantaneous.  It  is  so  defined  in 
Webster's  International  Dictionary.  When 
we  say  that  death  must  be  immediate,  it  does 
not  mean  that  it  must  follow  the  injury  with- 
in a  period  of  time  too  brief  to  be  perceptible. 
If  an  injury  severs  some  of  the  principal 
blood  vessels  and  causes  the  person  injured 
to  bleed  to  death,  his  death  may  be  regarded 
as  immediate,  though  not  instantaneous.  If 
a  blow  upon  the  head  produces  unconscious- 
ness, and  renders  the  person  injured  incap- 
able of  intelligent  thought  or  speech  or  ac- 
tion, and  he  so  remains  for  several  minutes 
and  then  dies,  his  death  may  very  properly 
be  considered  as  immediate,  though  not  in- 
stantaneous. As  used  in  reference  to  the 
death  of  a  person  caused  by  an  injury,  the 
words  "immediate"  and  "instantaneous"  do 
not  mean  precisely  the  same  things,  but  the 
word  "immediate"  is  more  comprehensive  and 
elastic  in  its  meaning.  An  instantaneous 
death  is  an  immediate  death,  but  an  imme- 
diate death  is  not  necessarily  in  all  cases  an 
instantaneous  death.  Sawyer  y.  Perry,  33 
Atl.  660,  661, 88  Me.  42. 

INSTANTANEOUS  CRIME. 

An  "instantaneous  crime,"  such  as  arson 
or  killing,  is  consummated  when  the  act  is 
completed,  and  the  statute  of  limitations  be- 
gins to  run  with  the  consummation.  United 
States  V.  Owens  (U.  S.)  32  Fed.  534,  537. 

INSTANTEB. 

"The  courts  of  law  have  explained  the 
meaning  of  the  word  'instanter'  into  twen- 
ty-four hours."  Champlin  Y*  ChampUn  (N« 
Y.)  2  Edw.  Ch.  328,  32a 
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'*Instaiiter/'  when  used  in  a  statnte,  ex- 
cludes all  mesne  time,  and  Is  not  synonymous 
with  "then  and  there/'  but  means  such  con- 
venient time  as  is  reasonably  necessary  for 
doing  the  thing.  Legal  lexicographers  define 
it  as  being  synonymous  with  "within  twenty- 
four  hours."  State  ▼.  Glevenger,  20  Mo.  App. 
626,  627  (citing  1  Bony.  Law  Diet  682;  1  Abb. 
Law  Diet  581). 

The  signification  of  the  word  "instanter," 
which  seems  to  be  more  in  accordance  with 
the  practice  wliich  has  uniformly  prevailed 
in  Illinois,  is  the  one  suggested  in  the  note 
to  Rex  V.  Johnson,  6  East,  583,  viz.,  "before 
the  rising  of  the  court"  when  the  act  is  to  be 
done  in  court,  or  "before  the  shutting  of  the 
ofiice  on  the  same  night"  when  the  act  is  to 
be  done  there.  The  same  definition  is  adopt- 
ed by  Mr.  Wharton  in  his  Law  Dictionary. 
He  there  lays  down  the  rule  that  when  a 
party  is  ordered  to  plead  instanter  he  must 
plead  the  same  day.  Northrop  ▼.  McGee,  20 
HI.  App.  108,  110. 

The  term  "instanter,"  as  ordinarily  used, 
is  understood  to  mean  instantly,  immediately, 
or  at  once;  but  in  an  order  that  defendants 
plead  "instanter,"  the  term  means  within  the 
Judicial  day  then  begun.  If  the  ordinary 
meaniug  of  the  term  is  adopted,  a  default 
would  follow  the  entry  of  the  order,  and  this 
in  effect  would  make  the  order  unnecessary, 
for  the  default  might  as  well  be  entered  with- 
out it    Smith  V.  Little,  53  111.  App.  157,  160. 

The  word  "instanter,"  as  used  in  a  bail 
bond  conditioned  on  the  principal  therein 
making  his  personal  appearance  before  a  cer- 
tain court  to  answer  to  an  indictment  in- 
stanter, means  that  the  principal  therein  will 
appear  before  the  court  without  delay,  in  a 
reasonable  time,  considering  the  distance  to 
be  traveled,  the  mode  of  conveyance,  and  the 
other  circumstances  of  the  case;  and  there- 
fore the  bail  bond  was  not  void  for  uncer- 
tainty, f'entress  y.  State,  16  Tex.  App.  79, 
6S. 

IN8TANTLT. 

"Instantly,"  say  lexicographers  —  those 
who  define  it  etymologically,  and  those  who 
give  its  legal  meaning — implies  "without  any 
intervention  of  time";  "allows  not  a  particle 
of  delay";  "marks  an  interval  too  small  to 
be  appreciated."  Borrego  y.  Territory,  46 
Paa  349,  354,  8  N.  M.  44a 

An  indictment  for  murder,  alleging  that 
the  deceased  "did  instantly  die"  from  a  mor- 
tal wound  given  to  him  by  the  defendant  is 
not  sufficient  as  an  averment  of  the  time  and 
place  of  the  killing.  State  v.  Lakey,  65  Mo. 
217,  2ia 

An  averment  in  an  indictment  for  mur- 
der, that  the  deceased  "did  Instantly  die,"  did 
not  amount  to  an  averment  of  the  time  and 
place  of  the  death.     The  word  "instantly" 


itself  does  not  supply  the  place  of  "thai  and 
there,"  but  is  used  to  contradistinguish  a  case 
of  death  immediately  succeeding  the  blow, 
and  a  case  in  which  the  death  does  not  occur 
on  the  day  the  mortal  blow  was  given.  Tbe 
statement  of  time  and  place  is  necessarily 
joined  to  either  allegation.  LeiTter  y.  8tate» 
9  Mo.  666,  667. 

INSTEAD. 

The  ordinary  and  popular  meaning  of  the- 
word  "instead,"  and  the  phrase  "in  its  stead,'* 
is  in  the  room  of,  in  lieu  of,  in  the  place  of. 
They  are  expressions  of  substitution  of  one 
thing  for  another — of  equivalence.  Gmik- 
shank  y.  Cruikshank,  80  N.  Y.  Supp.  8,  12,  89- 
Misc.  Rep.  401. 

The  words  "Instead  of,"  In  Laws  1853, 
c.  245,  I  1,  providing  that  instead  of  the  toli 
authorized  to  be  demanded  and  received  on 
plank  roads  by  Laws  1847,  a  210, 1 35,  certain 
desifin^ated  tolls  shall  be  charged,  mean  ia 
the  place  of,  or  room  of,  and  therefore  the 
section  constitutes  a  repeal  of  the  law  of 
1847  by  implication.  Southport  Plankroad^ 
Co.  y.  Russell,  7  N.  Y.  St  Rep.  596,  597. 

In  the  codicil  to  a  will  providing  that 
such  codicil  should  be  instead  of  a  certain 
bequest  in  the  body  of  the  will,  the  expres- 
sion "instead  of  excludes  the  idea  of  revo- 
cation in  its  technical  sense,  and  is  equiva- 
lent to  a  declaration  that  in  such  particulars, 
as  the  codicil  differs  from  the  bequest  it  is  to 
take  the  place  of,  or  to  be  instead  of,  the  be- 
quest 1  Jarm.  Wills,  178,  states  the  rule  txy 
be  that  the  words  "instead  of,"  used  in  a  cod- 
icil, are  held  to  mean  "instead  of  so  much, 
only  as  is  incompatible  with  the  codicil." 
In  re  Watt's  Estate,  32  Aa  42,  44^  168  Pa« 
422. 

INSTIGATE. 

To  "instigate"  means  to  stimulate  or 
goad  to  an  action,  especially  a  bad  action. 
One  of  its  synonyms  is  "abet"  which  meana 
in  law  to  aid,  promote,  or  encourage  the  com- 
mission of  an  offense.  Where  a  person  pro- 
cured a  policy  on  his  own  life,  and  thereafter- 
pretended  to  be  drowned,  whereby  his  exec- 
utor was  enabled  to  collect  the  insurance,  he 
could  not  be  said  to  have  "instigated"  the 
executor  to  make  false  pretenses  concerning 
his  death  for  the  purpose  of  collecting  the- 
policy.  State  v.  Fraker,  49  S.  W.  1017,  1022, 
148  Mo.  143. 

INSTITUTE. 

See  "Art  Institute.'' 

"•Institute,'  when  applied  to  legal  pro- 
ceedings, signifies  the  commencement  of  the- 
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proceedings.  Wh^i  we  talk  of  'instltatliig'  an 
action,  we  understand  bringing  an  action." 
Commonwealth  v.  Duane  (Pa.)  1  Bin.  601» 
608,  2  Am.  Dec.  487. 

Rer.  St  p.  8212,  providing  that  any  per- 
son Interested  in  any  will  which  shall  have 
been  probated  may  instltnte  a  suit  in  the 
proper  court  to  contest  the  validity  thereof 
within  4  years  after  the  probate  thereof,  the 
phrase  **may  institute  a  suit"  means  to  com- 
mence a  suit,  and  not  that  the  party  may 
prosecute,  by  appellate  procedure  or  by  cer- 
tiorari, an  action  or  suit  before  commenced 
and  decided.  **To  *instltute  a  suit,'  as  here 
used,  evidently  means  to  demand,  to  com- 
mence, to  set  in  operation."  Franks  v.  Chap- 
man, 61  Tex.  576,  580  (citing  Webster). 

A  writ  is  *'issued"  or  a  suit  is  "institut- 
ed" for  some  purposes  at  the  time  it  becomes 
a  perfected  process,  and  sometimes  the  serv- 
ice of  a  writ  is  the  commencement  of  the 
suit;  but  the  making  a  writ  or  petition  with- 
out smnmons  or  citation,  and  signed  by  no 
magistrate  or  Judicial  authority,  does  not  con- 
stitute the  commencement  of  a  suit  or  the 
bringing  of  a  petition  or  bill.  Blain  v.  Blain, 
45  Vt  538.  543. 

The  'Institution  of  a  legal  proceeding  in 
a  comrt"  plainly  comprehends  the  filing  of  a 
proper  complaint,  process  for  bringing  the 
necessary  parties  into  court,  and  judicial  in- 
quiry according  to  the  usual  rules  and  prac- 
tices of  courts.  So  that  a  statute  giving  pro- 
bate courts  authority,  by  proceedings  insti- 
tuted for  that  purpose,  to  determine  the  man- 
ner in  which  telephone  and  telegraph  compa- 
nies might  construct  their  lines  in  the  streets 
of  a  municipality  in  case  of  disagreement  be- 
tween the  council  and  the  company  as  to 
such  location,  indicates  that  such  proceed- 
ings are  not  in  the  nature  of  an  appeal.  City 
of  Zanesville  v.  Zanesville  Telegraph  &  Tele- 
phone Co.,  59  N.  B.  781,  786,  64  Ohio  St  67, 
52  L.  R.  A.  150,  83  Am.  St  Rep.  725. 

Criminal  proeeedini^. 

Criminal  proceedings  cannot  be  said  to 
be  "instituted"  until  a  formal  charge  Is  open- 
ly made  against  accused,  either  by  indict- 
ment presented  or  information  filed  in  court, 
or,  at  least,  by  complaint  before  a  magis- 
trate. The  mere  submission  of  a  bill  of  in- 
dictment to  the  grand  Jury,  and  the  exam- 
ination of  witnesses,  do  not  constitute  the 
bringing  of  a  charge.  Post  v.  United  States, 
16  Sup.  Ct.  611,  613,  161  U.  S.  583,  40  L.  Ed. 
816. 

Within  the  meaning  of  the  statute  pro- 
viding that  no  person  shall  be  prosecuted, 
tried,  or  punished  for  any  misdemeanor  un- 
less the  indictment.  Information,  or  action 
for  the  same  shall  be  found  or  Instituted 
within  one  year  and  six  months  from  the 
time  of  committing  the  offense,  the  term 
4WDS.ftP. 


'Information  is  Instituted"  refers  to  the  flK 
ing  of  an  information  by  the  prosecuting 
ofilcer,  and  not  to  filing  of  a  complaint  be- 
fore the  justice  of  the  peace.  State  y.  Rob- 
ertson, 75  N.  W.  37,  40,  55  Neb.  41. 

INSTITUTION. 

See  "Banking  Institution";  "Business 
Institution";  "Charitable  Institution"; 
"Educational  InsUtution";  "Literary 
Institutions";  "Penal  Institutions" ; 
"Private  Institutions";  "Public  Insti- 
tution"; "Religious  Institution";  "Sav- 
ings Institutions";  "Scientific  Institu- 
tion"; "State  Institutions." 

"The  word  'institution,'  both  in  legal 
and  colloquial  use,  admits  of  application  to 
physicial  things.  One  of  Its  meanings,  as 
defined  in  Webster's  Unabridged  Dictionary 
is  'an  establishment,  especially  of  a  public 
character,  or  affecting  a  community.'  The 
term  institution'  is  sometimes  used  as  de- 
scriptive of  an  establishment  or  place  where 
the  business  or  operations  of  a  society  or  as- 
sociation is  carried  on.  At  other  times  it  la 
used  to  designate  the  organized  body."  Trus- 
tees of  the  Academy  of  Richmond  County  v. 
Bohler,  7  S.  B.  633,  684,  80  Ga.  159;  Oerke 
V.  Purcell,  25  Ohio  St  229,  240.  The  term 
may  be  applied  by  legislation  in  either  sense, 
but,  in  whichever  sense  it  may  be  used,  its 
only  operation  as  respects  taxation  will  be 
its  effect  on  property.  Gerke  v  Purcell,  25 
Ohio  St  229,  240. 

A  microscope  imported  by  a  physician 
or  surgeon,  who  swears  that  it  is  for  use  in 
his  laboratory,  of  which  he  is  the  instruc- 
tor, is  to  be  regarded  as  "Imported  for  the 
use  of  the  institution,"  within  the  meaning 
of  Tariff  Act  1890,  par.  677.  United  States 
V.  Hensel  (U.  &)  72  Fed.  41,  42. 

As  the  bvildiass  mr  property. 

"The  word  'institution*  properly  means 
an  organization  organized  or  established  for 
some  specific  purpose,  though  it  is  some- 
times used  in  statutes  and  in  common  par- 
lance in  the  sense  of  the  building  or  estab- 
lishment in  which  the  business  of  such  a 
society  is  carried  on."  The  term  in  Const, 
art.  8,  fi  2,  providing  that  the  Legislature 
may  exempt  the  buildings  of  "institutions"  of 
purely  public  charity  from  taxation,  means 
such  buildings  only  as  are  used  exclusively 
and  owned  by  such  institutions,  and  hence 
a  hall  owned  \if  a  chapter  of  Royal  Arch 
Masons,  certain  portions  of  which  are  rented 
to  persons  and  for  purposes  unconnected 
with  the  objects  of  the  society,  and  the  pro- 
ceeds used  by  the  society  in  furtherance  of 
its  charitable  objects,  is  not  a  building  used 
exclusively  by  it,  and  is  subject  to  taxation. 
Morris  v.  Lone  Star  Chapter,  Ne.  6»  R.  A.  M.^ 
5  S.  W.  519,  520,  68  Tex.  e98w 
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••Institutions."  as  used  In  P.  L.  187&-79. 
1^,  82,  exempting  all  institutions  of  purely 
public  charity  from  taxation,  means  tbe 
property  of  sucli  institutions,  and  not  the 
institutions  themselves.  Trustees  of  the 
Academy  of  Richmond  County  v.  Bohler,  7 
S.  B.  633,  634,  80  6a.  159. 

Const,  art  12,  $  2,  providing  that  •In- 
stitutions" of  purely  public  charity  may  be 
exempt  from  taxation,  may  exempt  the  build- 
ings.and  lands  connected  therewith  used  for 
carrying  on  schools.  Gerke  ▼.  Purcell,  25 
Ohio  St.  229,  240. 

The  term  ''institution,"  as  used  in  Const 
I  170,  providing  that  institutions  of  purely 
public  charity  and  Institutions  of  education, 
not  used  or  employed  for  gain  by  any  person 
or  corporation,  etc.,  shall  be  exempt  from 
taxation,  includes  the  corporation  and  all 
of  its  property,  wherever  situated,  and  wheth- 
er used  in  connection  with  the  school  or  the 
income  from  which  is  devoted  to  its  support. 
Trustees  of  Kentucky  Female  Orphan  School 
V.  City  of  Louisville,  86  S.  W.  921,  923,  100 
Ky.  470,  40  L.  R.  A.  119. 

Const  art.  9,  9  1>  exempting  'Institu- 
tions of  purely  public  charity"  from  taxa- 
tion, does  not  exempt  a  vacant  lot  owned  by 
a  charitable  institution,  separated  by  a  street 
from  other  lots  on  which  the  buildings  of 
the  charity  are  situated,  with  nothing  to 
show  that  such  lot  is  necessary  to  the  use 
of  the  charity.  City  of  Philadelphia  v.  La- 
dies United  Aid  Soc.,  25  Ati.  1042,  1043,  154 
Pa.  12. 

Gen.  St  1878,  c.  11,  S  5,  which  provides 
that  all  buildings  belonging  to  institutions  of 
purely  public  charity,  including  public  hos- 
pitals, together  with  the  land  actually  oc- 
cupied by  such  institutions  not  leased  or 
otherwise  used  with  a  view  to  profit  shall 
be  exempt  from  taxation,  exempts  not  only 
the  building  and  the  ground  covered  by  it 
but  adjacent  grounds  which  are  reasonably 
necessary  or  appropriate  to  the  purposes  and 
objects  in  view,  and  which  are  used  directly 
for  the  promotion  and  accomplishment  of  the 
same;  hence  would  include  grounds  used  as 
a  woodyard  and  vegetable  garden.  Henne- 
pin County  V.  Brotherhood  of  Gethsemane, 
8  N.  W.  595,  596,  27  Minn.  460,  38  Am.  Rep. 
298. 

As  first  used  in  Act  1876,  c.  260,  $  2, 
exempting  from  taxation  charitable  or  ben- 
evolent institutions  so  far  as  used  for  the 
benefit  of  the  Indigent  and  afllicted,  and  the 
ground  on  which  the  buildings  used  as  such 
hospital,  asylum,  charitable  or  benevolent  in- 
stitution shall  actually  cover,  and  the  equip- 
ments owned  by  such  corporations  or  insti- 
tutions, the  term  "institution"  only  means 
the  establishment  or  building  where  the 
operations  of  such  association  or  corporation 
are  conducted,  but  the  word  as  last  used 
in  the  section  is  used  in  its  broader  sense,  as 


meaning  the  organized  society  or  associa- 
tion. Appeal  Tax  Court  of  Baltimore  City 
T.  St  Peter's  Academy,  50  Md.  821,  846. 

Oorporatioa  or  person. 

"InstitutU>n,"  as  used  in  ths  assess- 
jment  act  of  1876  exempting  from  taxation 
benevolent  institutions  so  far  as  used  for 
the  benefit  of  the  indigent  !«  appropriately 
descriptive  of  the  buildings  or  establishment 
where  the  business  of  the  corporation  is  car- 
ried on,  but  wholly  inappropriate  as  the  des- 
ignation of  the  corporation  itself.  Appeal 
Tax  Court  of  Baltimore  City  v.  St  Mary's 
Seminary,  50  Md.  321,  345,  346  (cited  in 
United  Railways  &  Electric  Co.  v.  City  of 
Baltimore.  49  Ati.  655,  656.  93  Md.  630). 

••Institution,"  as  used  In  Rev.  Code  1899, 
I  1180,  providing  that  all  buildings  belong- 
ing to  institutions  of  purely  public  charity 
shall  be  exempt  from  taxation,  will  not  be 
held  to  Include  an  Individual  or  natural  per- 
son, and  hence  property  owned  by  such  per- 
son is  not  exempt  E^ngstad  v.  Grand  Forks 
County,  84  N.  W.  577,  578,  10  N.  D.  54. 

Endowmont. 

The  word  ••institution,"  as  used  In  Const 
1 170,  providing  that  Institutions  of  education 
not  used  for  gain  shall  be  exempt  from  taxa- 
tion, embraces  not  only  tbe  buildings  and 
grounds  so  used,  but  includes  the  endow- 
ment and  other  funds  of  the  school  or  cor- 
poration which  is  dedicated  solely  to  the 
cause  of  education.  Commonwealth  v.  Gray*6 
Trustees,  74  S.  W.  702,  25  Ky,  Law  Rep.  52. 

PermaaeBoy  implied. 

The  term  ••institutions,"  as  used  in  Swan 
&  S.  St.  p.  761,  providing  that  all  buildings 
belonging  to  institutions  of  purely  public 
charity,  together  with  the  land  actually  oc- 
cupied by  such  institutions,  not  leased  or 
otherwise  used  with  a  view  to  the  profits, 
and  all  moneys  and  credits  appropriated  sole- 
ly to  sustaining,  and  belonging  exclusively 
to,  such  institutions,  shall  be  exempt  from 
taxation,  means  the  corporation  or  other  or- 
ganized body  Instituted  to  administer  the 
charity,  which  must  be  permanent  In  Its  na- 
ture, as  contradistinguished  from  an  under- 
taking which  Is  transient  and  temporary. 
Humphries  v.  Llttie  Sisters  of  the  Poor,  29 
Ohio  St  201,  206. 

••Institution,"  as  used  In  Const  1851, 
art.  10,  S  1,  exempting  from  taxation  build- 
ings erected  for  the  use  of  a  literary  or 
scientific  institution,  means  a  permanent  es- 
tablishment as  contradistinguished  from  an 
enterprise  of  a  temporary  character.  City  of 
Indianapolis  v.  Sturdevant  24  Ind.  891,  395. 

As  public  imstitiitions. 

The  term  ••institution,"  in  legal  parlance, 
implies  foundation  by  law,  by  enactment  or 
prescription.    A  private  school  or  college  may 
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b7  courtesy  be  called  an  institution.  One 
may  open  and  keep  a  private  school;  he  can- 
not properly  be  said  to  'institute"  it  Dodge 
T.  Williams.  60  N.  W.  1108,  1107,  46  Wis.  70. 

In  Laws  1872,  c  104,  forbidding  trus- 
tees of  charitable  and  benevolent  institutions 
from  receiving  salaries,  the  word  '*institu- 
ti<m8"  was  employed  to  distinguish  between 
such  corporations  or  societies  as  were  estab- 
lished as  asylums  or  homes  for  benevolent 
or  charitable  purposes,  and  which  would  be 
entitled  to  receive  public  money,  and  such 
corporations  as  were  private  in  their  charac- 
ter, and  were  organized  for  literary  or  re- 
ligious objects.  New  York  Bible  Soc.  v. 
Budlo^g,  25  N.  Y.  Supp.  68,  70,  30  Abb.  N. 
C.  139. 

UniTersity  mjncnjnktm: 

In  Laws  1854,  c.  43,  incorporating  Ham- 
line  University  of  Minnesota,  and  providing 
that  all  corporate  property  belonging  to  the 
institution  shall  be  free  from  taxation,  etc., 
"Institution"  is  used  as  synonymous  with 
"university.?'  The  term  "institution,"  al- 
though sometimes  used  as  descriptive  of  the 
establishment  or  place  where  a  business  Is 
carried  on,  properly  means  an  association  or 
Bociety  organized  or  established  for  promot- 
ing some  specific  purpose.  In  this  connec- 
tion it  refers  to  the  university.  Nobles  Coun- 
ty V.  Hamline  University,  44  N.  W.  1110, 
1120,  46  Minn.  816. 

INSTITimOir  OF  LEARNING. 

The  expression  'institution  of  learn- 
big,**  as  used  in  Rev.  St  c.  120,  |  2,  exempt- 
ing from  taxation  all  property  of  institutions 
of  learning,  etc.,  includes  every  description 
of  enterprise  undertaken  for  educational  pur- 
poses which  is  of  a  higher  grade  than  the 
public  schools  provided  for  in  the  statutes. 
McGullough  V.  Board  of  Review  of  Peoria 
County,  65  N.  B.  685,  686,  183  lU.  373. 

CkyiiTeiit  and  soh«N>l. 

"Institutions  of  learning,"  as  used  in  Act 
May  14,  1874,  exempting  from  taxation  all 
universities,  colleges,  seminaries,  academies, 
"associations  and  institutions  of  learning," 
should  be  consti-ued  to  include  a  convent 
used  exclusively  for  the  residence  of  the 
teachers  in  a  school  free  to  all  classes  and 
creeds,  erected  and  maintained  by  a  Cath- 
olic church,  in  which  convent  teachers  are 
allowed  to  reside  as  part  consideration  for 
their  services.  A  school  for  children  pre- 
liminary to  the  academy  or  college  is  an 
institution  of  learning.  Its  purposes  and 
methods  place  it  within  the  general  term. 
White  V.  Smith,  42  Atl.  125.  128,  189  Pa.  222, 
43  L.  R.  A.  49a 

Historioal  society. 

The  term  "Institution  of  learning  main- 
tained by  charity,"  in  the  law  exempting 


such  institutions  from  taxation,  includes  the 
historical  club  of  a  county  having  as  its  ob- 
ject the  study  of  the  history  of  the  county, 
which  is  maintained  by  its  members  and 
keeps  its  rooms,  meetings,  and  libraries  open 
to  the  public.  In  re  Historical  Society  (Pa.) 
13  Montg.  Co.  Law  Rep'r,  205,  206. 

liibvary. 

A  library  company  is  an  institution  of 
learning.  Philadelphia  Library  Co.  v.  Dono- 
hugh  (Pa.)  12  Phila.  284,  285. 

Orphan  asylnm* 

An  orphan  asylum  whose.  Inmates  re^ 
ceive  instruction  as  incidental  to  their  care^ 
but  in  which  no  religious  instructions  are 
given  during  school  hours,  is  not  a  "school 
or  institution  of  learning,"  within  the  mean- 
ing of  Const  art  9,  I  4,  prohibiting  the  use 
of  public  money  or  property  for  the  main- 
tenance of  any  school  or  institution  of  learn- 
ing wholly  or  in  part  under  the  control  or 
direction  of  any«  religious  denomination.  In 
defining  an  "institution,"  regard  must  be 
had  to  its  main  and  essential  features.  An 
orphan  asylum  is  organized  mainly  as  a 
shelter — a  home — for  fatherless  and  mother- 
less children.  It  takes  the  place  of  a  home 
to  them,  and  the  state  steps  in  and  says  it 
will  supply  them  the  same  instruction  as 
the  common  schools  offer  to  more  fortunate 
children.  The  Instruction  given  is  incidental 
to  the  main  purpose  of  the  asylum.  Sargent 
V.  Board  of  Education,  71  N.  Y.  Supp.  954* 
956,  35  Misc.  Rep.  321. 

INSTRUCT. 

Under  Pen.  Code,  I  1118,  providing  that 
if,  at  any  time  after  the  evidence  on  either 
side  is  closed,  the  court  deems  it  insuffi- 
cient to  warrant  a  conviction,  it  may  ad- 
vise the  Jury  to  acquit  the  defendant,  a 
motion  to  "instruct"  the  Jury  to  acquit  was 
properly  denied,  since  the  Jury  cannot  di- 
rect, but  only  advise,  an  acquittal.  People 
V.  Daniels,  38  Pac.  720,  721,  105  Cal.  262. 

"The  difference  between  the  demurrer 
to  the  evidence-  and  the  motion  to  instruct 
a  verdict*  for  the  defendant  is  technical, 
but  it  is  still  a  practical  difference,  in  this: 
that  the  defendant  does  not  choose  to  with- 
draw his  case  from  the  Jury  and  rely  upon 
the  testimony  already  introduced,  but  exer^ 
cises  his  option  of  calling  for  the  Judgment 
of  the  court  upon  the  strength  of  the  plain- 
tiff's case,  with  the  privilege,  in  case  the  de- 
cision Is  against  him,  of  proceeding  to  de- 
velop his  defense  to  the  plaintlflTs  action." 
Eberstadt  v.  State,  45  S.  W.  1007,  1008,  92 
Tex.  94. 

INSTRUCTION. 

"Instruction,"  within  the  meaning  of 
the  rule  that  the  necessaries  which  a  bus- 
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band  Is  bound  to  provide  for  his  wife  In- 
cludes instruction,  etc.,  means  some  degree 
of  education  as  taught  in  the  schools.  It 
does  not  include  religious  instruction,  and 
therefore  a  husband  is  not  liable  for  the 
rent  of  a  church  pew  hired  and  occupied  by 
his  wife  without  his  consent  St  John's 
Parish  y.  Bronsdn,  40  Conn.  75,  76,  16  Am. 
Rep.  17. 

A  complaint  charged  that  the  plaintiff, 
as  treasurer  of  a  corporation,  acting  under 
the  direction  of  its  creditors,  expended  $800 
in  its  behalf  over  and  above  his  receipts 
from  its  funds,  and  that  the  corporation 
was  indebted  to  him.  The  answer  to  the 
complaint  was  a  denial  that  the  plaintifiT 
was  "instructed"  by  resolution  of  the  direc- 
tors to  expend  the  earnings  of  the  corpora- 
tion that  should  come  into  his  hands,  and 
no  more.  Held,  that  the  word  "directions" 
in  the  complaint  and  "Instructions"  in  the 
answer  were  synonymous.  Simmons  v.  Sis^ 
son,  26  N.  Y.  264,  276. 

The  words  "charge"  and  "instruction," 
as  used  in  a  will  providing  that  upon  the 
death  of  testatrix's  husband  she  gave,  de- 
vised, and  bequeathed  all  of  her  estate  in 
such  manner  as  he  might  by  his  last  will 
and  testament,  or  by  an  instrument  in  the 
nature  of  a  last  will  and  testament  devise 
and  bequeath,  trusting  entirely  to  his  discre- 
tion to  carry .  into  execution  such  "charge 
and  Instruction"  as  she  might  during  her 
life  have  expressed  to  him  in  regard  thereto, 
express  more  than  hope  or  wish,  or  advice 
or  recommendation.  They  have  an  impera- 
tive significance  which  may  not  rightfully 
be  resisted.  Their  inherent  force  is  not 
impaired  by  testatrix's  expression  of  entire 
trust  in  her  husband's  discretion  to  carry 
out  her  Injunctions.  Condit  v.  Reynolds,  49 
Ati.  640,  541,  66  N.  J.  Law,  242. 

In  practice. 

See,  also,  "Charge." 

Bouvier  defines  "charge,"  which  In  our 
law  is  synonymous  with  "instruction,"  thus: 
"•Charging  a  jury'  is  stating  the  precise 
principles  of  law  applicable  to  the  case  im- 
mediately in  question."  Boggs  v.  United 
States,  03  Pac.  969,  970,  10  Okl.  424. 

Literally,  the  word  "instruction"  may 
apply  to  any  direction  given  to  the  jury  by 
the  court;  but  as  used  In  the  statutes  mak- 
ing it  incumbent  on  the  court  to  reduce  Its 
instructions  to  writing,  It  may  properly  be 
said  to  mean  the  exposition  of  the  principle 
of  law  applicable  to  the  case,  or  some  branch 
or  phase  of  the  case,  which  the  jury  are 
bound  to  apply  in  order  to  render  a  verdict 
ostablishing  the  rights  of  the  parties  in  ac- 
cordance with  the  facts  proved.  Lehman  v. 
Hawks,  23  N.  E.  670,  671,  121  Ind.  541. 

Instructions  are  drawn  with  reference 
to  the  case  in  hand,  and  they  are  designated 


for  the  information  of  ordinary  persons  who 
are  called  as  Jurors  in  deciding  the  case  upon 
the  evidence  before  them.  Pagels  t.  Meyer, 
61  N.  B.  nil,  1118.  193  IIL  17Z 

Under  the  laws  of  Oklahoma  providing 
that  the  giving  of  oral  Instructions  by  the 
court  to  the  jury,  if  objected  to  by  the  de- 
fendant. Is  reversible  error,  every  communi- 
cation between  the  court  and  the  Jury  on 
the  trial  of  the  cause  is  not  necessarily  an 
instruction;  only  when  the  statements  of 
a  court  amount  to  a  positive  direction  as 
to  the  law  of  the  case  will  such  statements 
be  regarded  as  an  instruction.  Boggs  v. 
United  States,  63  Pac.  969,  970.  10  Okl.  424. 

A  statement  to  the  Jury  that  they  must 
find  a  verdict  for  one  party  or  the  other 
between  whom  Issues  are  Joined,  that  they 
must  find  either  for  or  against  the  plaintiff 
in  the  cross-complaint,  but  no  rules  of  law 
were  stated  by  which  they  were  to  be  gov- 
erned in  rendering  such  a  verdict,  was  not 
an  "instruction"  within  the  meaning  of  the 
statute.  Lehman  v.  Hawks,  23  N.  E.  670^ 
671,  121  Ind.  541. 

"Instructions,"  properly,  are  the  direc- 
tions in  reference  to  the  law  of  the  case.  A 
rule  of  the  court  excluding  from  the  con- 
sideration of  the  Jury  the  evidence  of  a 
witness  is  not  an  instruction  of  the  court  to 
the  Jury.  Lawler  y.  MePheeters,  78  Ind.  677. 
579. 

A  direction  to  the  Jury  to  direct  evi- 
dence, as  to  the  form  of  verdict,  or  the  like, 
is  not  an  instruction.  Brad  way  v.  Waddell, 
05  Ind.  170,  175;  Boggs  v.  United  States,  63 
Pac.  969,  970,  10  Okl.  424. 

The  jury  having  already  been  instructed 
as  to  what  punishment  they  might  inflict  & 
direction  as  to  the  different  forms  the  ver- 
dict might  take,  which  was  accompanied  by 
no  rule  of,  law  governing  the  guilt  or  Inno- 
cence of  accused,  or  governing  the  Jury  in 
reaching  a  verdict  was  not  an  'instruction" 
within  Rev.  St  1894,  I  1892,  gubd.  5  (Rev. 
St  18S1,  fi  1823),  requiring  instructions  to 
De  In  writing  if  request  therefor  be  made 
before  argument  Herron  v.  State,  46  N.  BL 
540,  543,  17  Ind.  App.  161. 

The  direction  to  retire  with  the  bailiff, 
to  separate  for  meals,  to  seal  up  the  verdict 
to  abstain  from  talking  among  themselves 
or  with  others,  to  sign  the  general  verdict, 
or  to  answer  interrogatories,  are  not  "in- 
structions" within  the  meaning  of  the  law. 
McCallister  v.  Mount  73  Ind.  559.  Accord- 
ingly it  was  not  error  for  the  court  after 
a  request  that  the  jury  be  instructed  in 
writing,  to  orally  direct  the  jury  to  retire, 
after  it  had  brought  in  its  verdict  and 
answer  unanswered  Interrogatories,  or,  if 
there  was  no  evidence  on  which  they  could 
base  an  answer  to  such  interrogatories,  to 
so  state.  Hatfield  v.  Chenowith,  56  N.  B. 
51.  58,  24  Ind.  App.  343. 
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INSTRUMENT. 

See  "DangeroiM  Incrtramenf ';  "Sdentlflc 
Instrument";  "Separate  Instrument"; 
"Testamentary  Instrument" 

An  Instrument  is  one  wlio»  or  that 
which,  is  made  a  means  or  caused  to  serve 
a  purpose.  Magnon  v.  United  States  (U.  S.) 
66  Fed.  151,  152;  United  States  v.  Magnon 
(U.  S.)  71  Fed.  208,  294,  18  a  O.  A.  43  (citing 
Webster). 

Rev.  St  p.  269,  c.  44,  diy.  6,  art  8,  |  7, 
prohibits  the  conveying  to  any  person  law- 
fully imprisoned  any  *  Instrument,''  arms,  or 
other  thing  calculated  to  aid  his  escape.  It 
was  no  violation  of  such  statute  for  the  per- 
son to  convey  to  such  prisoner  an  instru- 
ment of  writing  informing  him  that  he  has 
a  friend  and  can  be  released  from  confine- 
ment The  design  of  the  statute  was  pro- 
hibiting the  conveying  to  the  prisoner  of 
any  substantial  thing  which  might  be  used 
or  handled  by  him  in  facilitating  or  effect- 
ing his  escape.  Hughes  v.  State,  6  Ark.  (1 
Bug.)  131,  184. 

Articles  of  property  used  by  the  owner, 
a  woman,  and  by  lier  sister  in  making 
cheese,  such  as  cheese  vats,  cheese  presses, 
curd  knives,  and  the  like,  are  tools  and 
implements,  or  "instruments,"  within  the 
meaning  of  the  Kansas  exemption  laws. 
Fish  V.  Street  27  Kan.  270,  272. 

Books  and  office  fvmitnre. 

Ck)de,  fi  3072,  exempting  the  proper  tools, 
•instruments,"  and  books  of  a  lawyer,  the 
head  of  a  family,  from  execution,  exempts 
an  office  table.  Strictly  speaking,  perhaps 
a  table  is  not  an  instrument.  Its  general 
use  is  such  that  the  word  "instrument" 
seems  inapplicable,  but  it  should  be  borne 
ip  mind  that  a  lawyer's  table  is  used  spe- 
cifically in  his  employment  It  is  one  of 
the  things  which  he  employs  as  a  means 
in  the  accomplishment  of  his  work.  The 
fact  that  a  table  In  its  general  use  Is  not 
an  instrument  is  not  important.  It  appears 
qcute  different  when  it  is  adopted  specifical- 
ly as  a  means  of  employment  Abraham  v. 
Davenport  73  Iowa,  111,  112,  34  N.  W.  767, 
5  Am.  St  Rep.  665. 

"Instruments,"  as  used  in  Gomp.  Laws 
1879,  p.  438,  exempting  necessary  tools  and 
instruments  of  any  mechanic,  etc.,  or  other 
person,  used  and  kept  for  the  purpose  of 
carrying  on  his  trade  or  business,  should 
be  construed  to  include  the  iron  safe,  set 
of  abstracts,  cabinet,  and  table  used  in 
the  business  of  an  insurance  agent  and  ab- 
stracter of  titles.  Davidson  v.  Sechrist,  28 
Kan.  324,  325. 

"Tools  and  instruments,"  within  the 
meaning  of  the  statute  exempting  from  exe- 
cution the  tools  and  instruments  necessary 
for  the  exercise  of  a  trade  or  profession  by 


which  the  debtor  gains  a  living.  Include  the 
commercial  books  and  countlnghouse  furni- 
ture of  the  merchant,  and  an  iron  chest 
therein  in  which  his  books  and  papers  are 
kept.  Farmers'  &  Merchants'  Bank  v. 
Franklin,  1  La.  Ann.  393,  394. 

**Tools  and  instruments,"  within  the 
meaning  of  Code  Prac.  art  641,  exempting 
the  tools  and  instruments  necessary  for  the 
exercise  of  the  trade  or  profession  of  the 
debtor  from  seizure,  being  intended  to  en- 
courage such  trade  or  profession  by  enabling 
the  debtor  to  sustain  himself  and  family  by 
his  own  Industry,  include  the  books  of  pro- 
fessional men.  The  lawbooks  of  a  lawyer 
are  perhaps  not  any  less  necessary  to  the 
proper  exercise  of  his  profession  than  the 
tools  of  a  mechanic  are  to  the  latter,  and 
enable  him  to  carry  on  his  trade.  Lambeth 
V.  Milton  (La.)  2  Rob.  81. 

Bvildlas* 

The  "Instruments  and  tools"  exempt 
from  execution  by  Ck)de,  fi  3072,  mean  the 
instruments  and  tools  used  or  handled  by  the 
mechanic,  and  do  not  include  the  building  or 
place  where  trade  is  pursued.  Thus  the 
building  in  which  a  photographer  carries  on 
his  business  is  not  exempt  even  though  it  is 
personal  property.  Holden  v.  Stranahan,  48 
Iowa,  70,  71. 

Horse  of  pliysioiaa. 

"Tools  and  instruments,"  within  the 
meaning  of  the  statute  exempting  from  exe- 
cution the  tools  and  instruments  necessary 
for  the  exercise  of  the  trade  or  profession 
by  which  the  debtor  gains  his  living,  do 
not  include  the  horse  of  a  physician.  "His 
surgical  Instruments,  those  for  the  prepara- 
tion of  medicines  usually  employed  by  coun- 
try practitioners,  and  possibly,  under  the  dic- 
tum in  Milton's  Case  (La.)  2  Rob.  81,  his  med- 
ical library,  are  protected  by  the  CJode.  But 
we  cannot  go  further  and  treat  as  tools  and 
instruments  of  his  profession  all  other  things 
that  contribute  to  its  convenient  exercise." 
Hanna  v.  Bry,  5  La.  Ann.  651,  655,  52  Am. 
Dec.  606. 

SewliiK  machine. 

"Instruments  and  tools,"  in  a  statute 
which  exempts  the  tools  and  Instruments  of 
any  mechanic,  minor,  or  other  person,  used 
and  kept  for  the  purpose  of  carrying  on  his 
trade,  Includes  two  sewing  machines  kept 
by  a  tailor  and  personally  used  in  his  trade 
if  reasonably  necessary  therefor.  Cronfeldt 
V.  Arrol,  52  N.  W.  857,  50  Minn.  327,  36  Am. 
St  Rep.  648. 

Sign. 

It  is  doubtful  whether  the  sign  of  a  den- 
tist is  an  "Instrument,"  within  a  statute  pro- 
viding that  his  instruments  are  not  liable 
to  seizure  for  debt  Duperron  v.  Communy, 
6  La.  Ann.  789. 
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Trained  makes* 

Trained  snakes,  Imported  by  a  profes- 
sional snake  charmer,  to  be  used  in  exhibi- 
tions of  skill  in  that  profession,  and  which 
were  not  for  sale,  are  "instruments"  with 
which  snch  snake  charmer  practices  her  pro- 
fession, and  are  her  professional  instruments. 
Magnon  y.  United  States  (U.  S.)  66  Fed.  151, 
152;  United  States  y.  Magnon  (U.  S.)  71  Fed. 
293,  294,  18  C.  0.  A.  43. 

Watoh  and  olialn* 

A  watch  and  chain  belonging  to  a  cigar- 
maker  are  not  exempt  as  "tools  or  instru- 
ments" used  and  kept  for  the  purpose  of  car- 
rying on  his  trade,  for  the  trade  necessarily 
inyolyes  the  employment  of  no  one  besides 
himself.  Rothschild  y.  Boelter,  18  Minn. 
861,  863  (Gil.  831,  332). 

ZNSTKUMlUiT  (A  Writing). 

See  "False  Instrument";  "Like  Instru- 
ment"; "Negotiable  Instrument"; 
"Sealed  Instrument." 

Body  of  instrument,  see  "Body." 

The  word  "instrument,"  in  a  legal  sense, 
is  defined  to  be  a  writing  as  the  means  of 
giying  formal  expression  to  some  act;  a 
writing  expressiye  of  some  act,  contract,  pro- 
cess, or  proceeding,  as  a  deed,  contract,  writ, 
etc.  Webst  Int  Diet  "A  writing  giyen  as 
the  means  of  creating,  securing,  modifying, 
or  terminating  a  right,  or  affording  eyidence; 
as  a  writing  containing  the  terms  of  contract, 
a  deed  of  conyeyance,  a  grant,  a  patent,  an 
indenture,  etc."  Cent  Diet  "A  formal  legal 
writing,  e.  g.,  a  record,  charter,  deed,  or  writ- 
ten instrument"  Rap.  &  L.  Law  Diet  "Any- 
thing reduced  to  writing;  a  written  instru- 
ment or  instrument  of  writing;  more  par- 
ticularly, a  document  of  formal  or  solemn 
character."  And.  Law  Diet  **The  term  *in- 
strument,*  in  the  broadest  sense,  comprises 
formal  or  legal  documents  in  writing,  in- 
cluding contracts,  deeds,  wills,  bonds,  leases, 
mortgages,  etc."  16  Am.  &  Eing,  Enc.  Law 
(2d  Ed.)  p.  824.  Abbott  in  his  Law  Diction- 
ary defines  the  term  "instrument"  as  some- 
thing reduced  to  writing  as  a  means  of  eyi- 
dence. The  word  "instrument"  is  frequent- 
ly employed  in  the  registry  laws,  and  usually 
refers  to  some  written  document  that  is  en- 
titled to  be  recorded  in  a  public  record.  State 
y.  Phillips,  62  N.  B.  12,  14,  157  Ind.  481. 

In  Bouyier*s  Law  Dictionary  the  word 
"instrument"  is  defined  as  the  writing  which 
contains  some  agreement  and  is  so  called 
because  it  has  been  prepared  as  a  memoran- 
dum of  what  has  taken  place  or  been  agreed 
on.  It  includes  bills,  bonds,  conyeyances, 
leases,  mortgages,  promissory  notes,  and 
wills,  but  scarcely  accounts  or  ordinary  let- 
ters or  memoranda.  Patterson  y.  Church- 
man, 122  Ind.  379,  388,  23  N.  K  1082. 


The  term  "instnimentt**  in  its  broad 
sense,  includes  formal  or  legal  documents  in 
writing,  including  contracts,  deeds,  wills, 
bonds,  leases,  mortgages,  etc.  In  the  law  of 
eyidence  it  has  a  still  wider  meaning,  and 
includes  not  merely  documents,  but  wit- 
nesses and  things,  animate  and  Inanimate^ 
which  may  be  presented  for  inspection. 
Cardenas  y.  Miller,  39  Pac  783,  784^  108  Cat. 
250,  49  Am.  St  Rep.  84. 

Attaoluneiit. 

"Instrument"  as  used  in  Civ.  Code,  f 
1217,  which  declares  that  an  unrecorded  in- 
strument is  yalld  as  between  the  parties 
thereto  and  those  who  ha  ye  notice  thereof, 
means  some  written  paper  or  instrument 
signed  and  deliyered  by  one  person  to  an- 
other, transferring  the  title  to,  or  giying  a 
lien  on,  property,  or  giying  a  right  to  a  debt 
or  duty.  It  does  not  include  a  writ  of  attach- 
ment Wamock  y.  Harlow,  31  Pac.  166,  168, 
96  Cal.  298,  31  Am.  St  Rep.  209  (citing  Hoa^ 
y.  Howard,  55  Cal.  664). 

Ensrared  or  printed  instnunant. 

The  word  "instrument"  as  used  In  a 
statute  proyiding  that  eyery  person  who,  with 
intent  to  injure  or  defraud,  shall  falsely 
make,  alter,  forge,  or  counterfeit  any  in- 
strument or  writing,  etc.,  shall  be  guilty  of 
forgery,  includes  not  only  written  instru- 
ments and  writings,  but  also  engrayed  ov 
printed  instruments.  People  y.  Rhomer  (N. 
Y).  4  Parker,  Cr.  R.  166,  174;  Benson  y.  Mc- 
Mahon,  8  Sup.  Ct  1240,  1247,  127  U.  S.  457, 
32  L.  Ed.  234. 

Letter  or  note. 

By  the  word  **instrument,"  as  used  in 
the  definition  of  express  acceptance,  as  when 
an  heir  assumes  the  quality  of  heir  in  an  un- 
qualified manner  in  some  authentic  or  priyate 
instrument  or  in  some  judicial  proceeding, 
is  understood  any  writing  made  with  the  in- . 
tention  of  obligating  himself  or  contracting 
as  heir,  and  not  a  simple  letter  or  note  in 
which  the  person  who  is  called  to  the  suc- 
cession may  haye  styled  himself  the  "heir." 
Ciy.  Code  La.  1900,  art  989. 

Meobanio's  lien  notice. 

A  mechanic's  lien  notice  is  an  "instru- 
ment" within  the  statute  relating  to  the  re- 
cording of  instruments.  State  y.  Phillips,  62 
N.  £.  12,  14,  157  Ind.  481. 

Mortgage. 

"Instrument"  as  used  In  Ciy.  Code,  | 
1186,  providing  that  the  acknowledgment  of 
a  married  woman  to  an  instrument  shall  be 
taken  or  certified  under  certain  conditions, 
should  be  construed  to  Include  a  conveyance 
which  also  includes  a  mortgage  by  a  married 
woman.  Tolman  y.  Smith,  16  Pac.  189,  191, 
74  Cal.  345. 
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The  term  "instrumeDt"  Includes  a  chattel 
mortgage.  Cardenas  y.  Miller,  39  Pac.  783, 
784,  108  Gal.  250,  49  Am.  St.  Rep.  84. 

Am  aeeotlable  Instriuiient* 

The  term  'Instmrnent,"  as  nsed  In  the 
negotiable  Instrument  law,  means  negotiable 
instrument.  Rev.  Laws  Mass.  1902,  p.  653,  c. 
73,  fi  207;  Ann.  Codes  &  St  Or.  1901,  $  4592; 
Bates'  Ann.  St  Ohio  1904,  fi  3178;  Code 
Supp.  Ya.  1898,  fi  2841a;  Rev.  Codes  N.  D. 
1899,  S  1060. 

Poorer  of  attorney  and  reTooatloa* 

As  used  in  a  statute  relating  to  evidence, 
providing  that  certain  copies  taken  from 
county  records  of  any  writing,  instrument, 
or  deed  purporting  to  affect  any  real  estate, 
or  any  right  or  interest  in  the  same,  may  be 
used  in  evidence  under  certain  circumstances, 
the  expression  "writing,  instrument,  or  deed" 
should  be  construed  to  include  powers  of  at- 
torney for  the  conveyance  of  land.  Muldrow 
V.  Robison,  58  Mo.  331,  345. 

Under  an  act  making  it  necessary  to  re- 
cord every  instrument  whereby  the  title  to 
real  estate  may  be  affected,  it  is  held  that  an 
instrument  revoking  a  power  of  attorney 
which  had  authorized  the  attorney  to  make 
a  conveyance  of  real  estate  was  an  "in- 
strument whereby  the  title  to  real  estate 
might  be  affected"  within  the  act  Arnold  r. 
Stevenson,  2  Nev.  234,  239. 

BaUroad  ticket* 

The  term  "instrument,"  as  used  in  Code, 
fi  2086,  providing  that,  when  by  the  terms  of 
an  instrument  its  assignment  is  prohibited, 
an  assignment  of  it  shall  nevertheless  be 
valid,  embraces  a  railroad  ticket  issued  to  an 
individual  specifically  by  name,  and  providing 
that  it  should  be  void  if  presented  by  another. 
Way  V.  Chicago,  R.  I.  &  P.  R.  Co.,  19  N.  W. 
82a  831,  64  Iowa,  48,  52  Am.  Rep.  431. 

Writing  imported. 

The  word  "instrument"  imports  a  writ- 
ing. Hence  a  verification  by  an  attorney,  in 
an  action  upon  an  instrument  for  the  pay- 
ment of  money  only,  is  not  defective  because 
it  falls  to  state  expressly  that  the  instru- 
ment sued  on  is  in  writing.  Abbott  v.  Camp- 
bell (Neb.)  95  N.  W.  591,  592. 

INSTRUMENT  OF  DEFEASANCE* 

See  "Defeasance." 

INSTRUMENT  FOR  THE  PAYMENT  OF 
MONEY. 

See  "Writings  for  Payment  of  Money." 
Other  instrument  for  payment  of  money, 
see  "Other." 

The  expression  "instruments  of  writing 
for  the  payment  of  money,"  as  used  in  an 


act  providing  that  judgment  for  plaintiff  shall 
be  rendered  unless  an  afladavit  of  defense  is 
filed  in  actions  on  such  instruments,  has 
been  given  a  strict'  construction  by  some 
of  the  decisions,  which  hold  that  no  instru- 
ment is  within  its  purview  that  does  not 
upon  its  face  exhibit  a  prima  facie  case  in 
favor  of  plaintiff;  an  instrument  which, 
without  facts  dehors  the  writing  itself,  would 
warrant  a  Jury  in  rendering  a  verdict  in  its 
favor.  Other  cases  more  In  harmony  with 
the  remedial  purposes  of  the  act  hold  that 
an  instrument  If  it  be  for  the  payment  of 
money,  as  contradistinguished  from  one  for 
the  performance  of  any  collateral  undertak- 
ing, though  not  exhibiting  on  its  face  a 
prima  fade  right  in  plaintiff  to  recover, 
may  be  helped  out  by  proper  averments  of 
fact,  which,  coupled  with  the  instrument 
Itself,  will  warrant  a  verdict  in  plaintiff's 
favor.  The  statute  is  undoubtedly  remedial, 
intended  to  prevent  vexatious  and  useless  de- 
lay and  expense  in  the  administration  of 
Justice,  and  thus  facilitate  the  collection  of 
pecuniary  claims  founded  on  written  instru- 
ments in  cases  where  the  defendant  has  nc 
meritorious  or  available  defense,  and  in  this 
view  should  be  liberally  construed.  An  in- 
dorsement on  a  contract  between  a  city  and 
contractor  for  constructing  a  pavement,  by 
which  Indorsement  defendant  agreed  to  be 
responsible  to  plaintiff  for  a  certain  propor- 
tion of  the  price  of  such  construction,  is  an 
instrument  in  writing  for  the  payment  of 
money.  Vulcanite  Paving  Co.  v.  Philadel- 
phia Traction  Co.,  8  Atl.  777,  778,  115  Pa. 
280. 

"Instrument  for  the  payment  of  money 
only,"  as  used  in  Code  1851,  $  162,  pro- 
viding that,  in  an  action  or  defense  founded 
on  an  "instrument  for  the  payment  of  mon- 
ey only,"  it  shall  be  sufilcient  for  a  party  to 
give  a  copy  of  the  instrument,  and  to  state 
that  there  is  due  to  him  thereon  from  the 
adverse  party  a  specified  sum,  which  he 
claims,  means  an  instrument  which  is  on  its 
face  evidence  of  the  debt  which  is  claimed 
to  be  due;  evidence  not  merely  of  the  right 
of  the  plaintiff  to  recover,  but  the  liability 
of  the  defendant  to  pay;  so  that  in  all  cases 
where  proof,  not  merely  of  the  instrument 
itself,  but  of  extrinsic  facts,  is  necessary  to 
be  given,  the  existence  of  the  facts  must  be 
averred  in  the  complaint  Though  the  words 
"instrument  for  the  payment  of  money  only," 
strictly  and  literally  construed,  mean  an  in- 
strument which  creates  no  obligation  on  the 
part  of  the  person  who  is  sought  to  be  char- 
ged, other  than  for  the  payment  of  money, 
which  contains  on  his  part  no  other  prom- 
ise, stipulation,  or  covenant  whatever,  yet 
the  consequences  of  this  literal  coustructior- 
are  so  unreasonable  that  it  canm>t  be  be- 
lieved that  it  expresses  truly  the  Intent  of 
the  framers  of  the  Code,  or  of  the  Legisla- 
ture.   A  promissory  note  in  a  suit  against 
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the  indonier  is  not  an  ''instrument  for  the 
payment  of  money  only,"  in  the  sense  of 
the  Code.  Alder  v.  Schmidt,  10  N.  T.  Leg. 
Obs.  363.  Contra,  see  Alder  v.  Blooming- 
dale,  8  N.  Y.  Super.  Ct.  (1  Duer)  001,  602. 

The  expression  "instrument  for  the  pay- 
ment of  money  only,'*  as  used  in  Rev.  St. 
c.  125,  I  24,  declaring  that,  in  an  action  for 
defense  founded  on  an  instrument  for  the 
payment  of  money  only,  it  shall  be  sufficient 
for  the  party  to  give  a  copy  of  the  instru- 
ment and  to  state  that  there  is  due  to  him  a 
specified  sum,  should  be  construed  to  include 
a  money  bond,  with  coupon  attached,  issued 
by  a  town.  Veeder  y.  Town  of  Lima,  11 
Wis.  410,  421. 

The  phrase  'instrument  for  payment  of 
money  only"  includes  an  undertaking  given 
by  a  defendant  in  an  attachment  suit  to 
obtain  possession  of  the  goods  attached; 
hence  this  instrument  may  be  declared  on 
as  an  instrument  for  the  payment  of  money 
only.  Coe  v.  Straus,  11  Wis.  72,  73.  It  can- 
not be  construed  to  include  a  mortgage,  but 
is  limited  almost  exclusively  to  bills  of  ex- 
change, promissory  notes,  and  other  writ- 
ten promises  for  the  payment  of  money  with- 
out any  other  stipulation.  Andrews  v. 
Wynn.  54  N.  W.  1047,  1048,  4  S.  D.  40.  It 
cannot  be  construed  to  include  a  contract 
that  the  parties  to  it,  being  stockholders  in 
a  certain  company,  will  indemnify  those 
who  are  or  become  indorsers  of  the  paper 
of  the  company  in  the  proportion  of  each 
stockholder's  ownership  of  stock.  Taylor  ▼. 
Coon,  48  N.  W.  123,  125,  79  Wis.  7a 

An  'Instrument  for  the  payment  of 
money,"  as  used  in  Code  Civ.  Proc.  fi  648, 
which  describes  upon  what  property  an  at- 
tachment may  be  levied,  and  directs  that  it 
may  be  levied  upon  a  cause  of  action  arising 
on  a  contract,  including  a  bond,  promissory 
note,  or  other  "instrument  for  the  payment 
of  money"  only,  negotiable  or  otherwise, 
whether  past  due  or  yet  to  become  due,  ex- 
ecuted by  a  foreign  or  domestic  government, 
state,  county,  public  officer,  municipality,  or 
other  corporation,  or  by  a  private  person, 
either  within  or  without  the  state,  which 
belongs  to  defendant  and  is  found  within 
the  county,  is  clearly  shown  by  such  section 
to  refer  to  the  securities  which  are  described 
thereafter.  These  securities  are  such  as  are 
made  primarily  for  the  payment  of  money, 
and  they  involve  in  every  case  the  promise 
to  pay  a  sum  of  money,  stated  therein,  to 
the  person  who  is  entitled  by  the  terms  of 
the  paper  to  receive  it.  A  life  insurance 
policy  which  has  not  matured,  and  on  which 
premiums  are  still  to  be  paid,  but  which  has 
a  surrender  value,  is  not  an  "instrument  for 
the  payment  of  money"  within  such  provi- 
sion. Krntzpnstein  v.  Lehman,  46  N.  Y. 
Siipp.  71,  72.  19  App.  Div.  228. 


INSTRUMENT  IN  THE  NATURE  OF  A 
MORTGAGE. 

As  used  in  Rev.  St  1872,  p.  422,  provid- 
ing that  an  instrument  in  wilting  in  the  na- 
ture of  a  mortgage  shall,  when  recorded^ 
operate  as  constructive  notice,  the  expi-ea- 
sion  "instnmient  in  the  nature  of  a  mort- 
gage" means  a  paper  which  is  signed,  sealed, 
and  delivered  in  the  presence  of  two  sub- 
scribing witnesses;  these  requirements  be- 
ing essential  to  the  due  execution  of  a  mort« 
gage.  Arthur  v.  Screven,  17  S.  E.  640,  641« 
39  S.  0.  77. 

INSTRUMENT  IN  WRITING* 

See  "Written  Instrument'^ 

INSTRUMENT  OF  APPROPRIATION. 

The  making  and  filing  of  a  map  of  the 
harbor  for  the  purpose  of  condemning  lands 
for  the  construction  of  a  wharf,  describin^r 
the  lands  by  metes  and  bounds  so  that  a 
surveyor  could  identify  and  locate  it,  is  com- 
monly called  the  "instrument  of  appropria- 
tion." City  of  Madison  v.  Daley  (U.  S.)  sa 
Fed.  751.  756. 

INSUFFICIENCY. 

The  action  of  a  city  in  permitting  ];>er- 
sons  to  coast  a  public  street  does  not  con- 
stitute an  insufficiency  or  want  of  repair  in 
such  street,  within  the  meaning  of  liev.  St 
fi  1339,  making  a  city  liable  for  injuries  re- 
sulting from  the  'Insufficiency  or  want  of 
repair"  of  its  streets.  Schultz  v.  City  of 
Milwaukee,  5  N.  W.  842,  49  Wis.  254,  35  Am. 
Rep.  779. 

Of  pleadings* 

In  discussing  the  word  'Insufficiency,'* 
as  used  in  the  statutory  provision  that  plain- 
tiff may  demur  for  "insufficiency"  when  the 
answer  cfontains  new  matter  constituting  a 
counterclaim,  the  court  says  that  it  is  bor^ 
rowed  from  the  old  chancery  pleadings,  and 
that  an  answer  was  said  to  be  insufficient 
when  it  was  not  a  full  answer  of  the  facts 
and  charges  contained  in  the  bill.  Insuffi- 
ciency had  no  reference  to  the  question 
whether  the  answer  contained  a  defense. 
Houghton  V.  Townsend  (N.  Y.)  8  How.  Prac. 
441,  44a 

Rev.  St  I  4290,  provides  that  a  state 
may  appeal  In  a  criminal  action  wherever  an 
indictment  is  adjudged  "insufficient  on  de- 
murrer." Held,  that^  the  insufficiency  re- 
ferred to  was  any  insufficiency  which  should 
be  presented  by  demurrer,  and  therefore  in- 
cluded a  failure  to  state  facts  constituting 
an  offense,  as  well  as  a  failure  in  form. 
State  V,  Burgdoerfor.  17  S.  W,  ©40,  649.  107 
Mo.  1,  14  L.  R.  A.  846. 
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Oode  1849,  I  156,  provides  that,  If  a  re- 
ply of  the  plaintiff  to  any  defense  set  up  by 
the  answer  of  the  defendant  is  Insufficient, 
the  defendant  mSy  demur  thereto  and  state 
the  grounds  thereof.  Held,  that  the  word 
"insufficient"  should  he  construed  to  mean  a 
failure  of  the  reply  to  state  facts  constitut- 
ing a  good  answer  to  the  facts  stated  in  the 
answer  of  the  defendant  White  ▼•  Joy,  13 
N.  Y.  (Kern.)  83,  89. 

Code,  fi  153,  provides  that  the  complain- 
ant may  demur  to  the  answer  for  insuffi- 
ciency, stating  in  his  demurrer  the  grounds 
thereof.  An  answer  in  slander  stated  that 
the  defendant  did  not  utter  the  precise 
word  at  the  precise  time  and  in  the  particu- 
lar place  and  manner  stated  in  the  com- 
plaint Held,  that  the  answer  might  with- 
out being  literally  false,  leave  a  good  cause 
of  action  undenied,  and  was  insufficient  as 
containing  a  negative  pregnant  and  not  con- 
troverting the  allegations  of  the  complaint 
separately  and  substantially.  "In  common- 
law  pleadings  the  word  insufficiency*  was 
sometimes  used.  The  pleading  was  said  to 
be  defective  and  bad,  but  it  was  not  gen- 
erally called  insufficient.  In  chancery,  how- 
ever, the  word  was  extensively  used  in  con- 
nection with  answers  that  were  called  in- 
sufficient when  they  did  not  fully  respond 
to  the  allegations  or  interrogatories  of  the 
bill.  But  it  was  always  applied  to  those 
answers  which  did  not  explicitly  respond  ei- 
ther by  admitting  or  denying  substantially 
the  matters  charged  or  inquired  of  by  the 
complainant  and  was  not  deemed  applicable 
to  statements  of  new  matter."  Salinger  v. 
Lusk  (N.  T.)  7  How.  Prac.  430  431. 

The  term  "Insufficiency,"  In  reference 
to  pleadings,  used  in  a  looser  sense  as  syn- 
onymous with  "immateriality"  or  "irrele- 
vancy," is,  however,  occasionally  met  with 
in  our  practice  as  applied  to  a  part  of  a 
pleading,  and  in  this  sense  a  portion  of  a 
pleading  is  not  Insufficient  if  taken  in  con- 
nection with  the  facts  with  which  it  is  plead- 
ed; It  tends  fo  the  making  of  a  sufficient 
statement  taken  in  its  entirety.  Hill  v.  Fair 
Haven  &  W.  R.  Co.,  52  Atl.  725.  726,  75  Conn. 
177. 

INSUFFIOIENT  BVIDENOE. 

"Insufficient  evidence,"  as  used  in  Rev. 
St  c.  132,  fi  16,  providing  that  a  verdict  may 
be  set  aside  for  insufficient  evidence  on  a 
motion  founded  on  the  Judge's  minutes, 
means  testimony  which  does  not  support  and 
clearly  warrant  a  verdict  in  the  case,  where 
plaintiff,  if  entitled  to  recover  at  all,  was 
clearly  entitled  to  a  larger  amount  than  that 
allowed  by  the  Jury,  a  verdict  may  be  set 
aside  for  insufficient  evidence,  for  there  is  in 
truth  no  evidence  to  support  such  a  verdict 
but  it  would  be  against  all  the  evidence, 
which  the  Jury  was  bound  to  regard.    It  is 


one  clearly  contrary  to  evidence,  and  found 
on  insufficient  evidence.  Bmmons  r.  Shel- 
don, 26  Wis.  648,  649. 

The  expression  "insufficient  evidence," 
as  used  in  Rev.  St  U.  S.  fi  804  [U.  S.  Comp. 
St  1901,  p.  625],  relating  to  the  District  of 
Columbia,  authorizing  the  trial  Judge  to  hear 
a  motion  for  a  new  trial  on  his  minutes 
where  the  verdict  is  attacked  for  insufficient 
evidence,  is  not  to  be  limited  to  evidence 
insufficient  in  point  of  law,  but  Includes  in- 
sufficiency in  point  of  fact  and  is  equivalent 
to  "against  the  weight  of  evidence."  Inland 
&  Seaboard  Coasting  Co.  v.  Hall,  8  Sup.  Ot. 
397,  398,  124  U.  S.  121,  31  L.  Ed.  369.  But 
for  holding  that  it  means  evidence  not  suf- 
ficient in  law  to  support  a  verdict  see  Met- 
ropolitan R.  Co.  V.  Moore,  7  Sup.  Ot  1334, 
1336,  121  U.  S.  558,  30  L.  Ed.  1022. 

That  evidence  is  deemed  satisfactory 
which  ordinarily  produces  moral  certainty  or 
conviction  in  an  unprejudiced  mind.  Such 
evidence  alone  will  Justify  a  verdict  Evi- 
dence less  than  this  is  denominated  "In- 
sufficient evidence."  Ann.  Codes  &  St  Or. 
1901,  S  688. 

INSULT. 

"To  insult"  says  Webster,  Is  "to  leap 
upon;  to  treat  with  abuse,  insolence,  or  con- 
tempt; to  commit  an  indignity  upon,  as 
to  call  a  man  a  liar."  The  term  "insult" 
necessarily  involves  malice,  which  in  this 
connection  denotes  ill  will,  or  an  intent  to 
injure  or  to  offend,  or  to  wound  the  feelings 
of,  another.  Such  is  the  meaning  of  the 
word  in  Code  1873,  c.  145,  $  2,  providing  that 
all  words  which,  from  their  usual  construc- 
tion and  common  acceptation,  are  construed 
as  insults,  shall  be  actionable.  Chaffin  v. 
Lynch.  1  S.  E.  803,  809,  83  Ya.  106. 

To  "insult"  means  to  treat  with  inso- 
lence and  contumely,  so  that  an  information 
charging  that  defendant  unlawfully,  mis- 
chievously, and  maliciously  by  "insult,"  did 
strike,  etc.,  implies  that  defendant  touched 
the  prosecuting  witness  in  a  rude,  angry, 
and  insolent  manner.  Ford  v.  State,  35  N. 
B.  34,  85,  7  Ind.  App.  567. 

An  indictment  charging  that,  at  the 
dwelling  of  and  in  the  presence  of  the  fam- 
ily of  another,  defendant  speaking  to  his 
niece,  said,  "If  you  don't  give  up  my  pistol, 
I'll  knock  your  brains  out  by  God,"  was 
held  sufficient  under  Code  1876,  fi  4203,  the 
object  of  which  section  was  to  shield  the 
family  residence  from  abusive,  "Insulting," 
or  vulgar  language  uttered  in  the  presence 
of  the  family,  or  any  member  thereof,  or  of 
any  female.  The  court  said:  "The  language 
charged  and  proved  in  this  case  was  ad- 
dressed to  a  female,  in  the  dwelling  house 
of  another;  was  coarse,  menacing,  and  em- 
phasized veith  gross  profanity.    If  the  same 
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language  would  have  been  tised  to  a  male 
It  would  doubtless  have  been  construed  to 
be  insulting,  and  would  have  tended  to  pro- 
voke a  breach  of  the  peace.  We  would  be 
loath  to  hold  that  language  which  would  in- 
sult a  man  would  not  be  Insulting  to  a  fe- 
male because,  by  reason  of  her  sex  and  ten- 
der nature,  she  would  not  resent  it  with 
blows."    Benson  t.  State,  68  Ala.  513,  514. 

"Indecorous"  means  impolite,  or  a  viola- 
tion of  good  manners,  or  Improper  breeding. 
It  is  broad  enough  to  cover  the  slightest 
departure  from  the  most  polished  polite- 
ness to  conduct  which  is  vulgar  and  insult- 
ing. It  does  not  necessarily,  nor  indeed 
generally,  involve  an  insult  The  latter  as- 
sumes superiority,  and  offends  the  self-re- 
spect of  the  person  to  whom  it  is  offered, 
while  the  former  excites  pity  for  the  one 
guilty  of  it  The  word  or  act  may  be  both 
indecorous  and  insulting,  but  yet  It  often 
lacks  the  essential  elements  of  an  Insult 
And  though  It  may  have  been  "Indecorous" 
in  a  conductor  not  to  stop  a  train  at  the  plat- 
form for  a  woman  passenger,  or  not  to  carry 
her  valise  when  she  was  leaving  the  train, 
or  to  let  her  get  off  between  stations  rather 
than  suffer  inconvenience  by  being  carried 
to  the  next  station,  yet  none  of  these  things 
amounted  to  insult  indignity,  oppression,  or 
Inhumanity.  Louisville  &  N.  R.  Go.  v.  Bal- 
lard, 85  Ky.  807,  812,  8  S.  W.  630,  7  Am.  St 
Hep.  600. 

A  statute  relating  to  manslaughter  aris- 
ing on  'insulting  words  used  toward  a  fe- 
male relative"  cannot  be  construed  to  Include 
the  term  "damned  son  of  a  bitch,"  which  is 
rather  a  sudden  expression  of  anger  and  con- 
tempt, and,  when  used,  no  one  understands 
It  to  be  directed  at  the  mother  of  the  person 
to  whom  used.  Simmons  v.  State,  6  S.  W. 
208,  209,  23  Tex.  App.  653. 

INSUPERABLE  OBSTACLE. 

The  words  "Insuperable  obstacle,"  as 
used  in  an  opinion  reversing  a  decree  giving 
the  custody  of  a  child  to  a  divorced  father, 
and  providing  that  such  custody  shall  be 
given  to  the  wife  unless  there  are  insuper- 
able obstacles  to  this,  mean  one  which  in  law 
would  have  been  sufficient  in  the  first  in- 
stance to  control  the  chancellor's  judgment 
to  the  contrary.  Masterson  v.  Masterscm 
(Ky.)  71  S.  W.  490,  491. 

INSUPPORTABLE. 

The  meaning  of  the  words  "insupport- 
able" and  "outrageous"  in  the  divorce  stat- 
ute In  reference  to  Insupportable  and  outra- 
geous conduct  is  a  question  of  law,  but  the 
existence  and  truth  of  the  facts  that  amount 
to  such  outrages  are  for  the  Jury.  Byrne  v. 
Byrne,  8  Tex.  336,  840. 


INSURABLE  INTEREST. 

Xa  flre  aad  marine  ImsiuniMee* 

An  'insurable  Interest"  is  said  to  be  Bid 
generis,  and  peculiar  in  its  texture  and  op- 
eration. It  sometimes  exists  where  there  is 
not  any  present  property  or  Jus  In  re  Jus  ad 
rem.  Yet  such  a  relation  must  be  establish- 
ed between  the  subject-matter  insured  and 
the  party  in  whose  behalf  the  Insurance  has 
been  effected  as  may  be  sufficient  for  the 
purpose  of  deducing  the  existence  of  a  loss 
to  him  from'  the  occurrence  of  injury  to  It. 
Ferris  v.  Carson  Water  Co.,  16  Nev.  44,  48, 
40  Am.  Rep.  485;  Warren  v.  Davenport  Fire 
Ins.  Co.,  31  Iowa,  464,  467,  7  Am.  Rep.  160; 
Rohrbach  v.  Germania  Fire  Ins.  Co.,  62  N.  Y. 
47,  53,  20  Am.  Rep.  451.  See,  also.  Sawyer 
V.  Dodge  County  Mut  Ins.  Co.,  37  Wla  508, 
504,  537. 

An  "Insurable  interest"  In  property  Is 
such  an  Interest  as  shall  make  the  loss  of  the 
property  of  pecuniary  damage  to  the  Insured. 
It  is  a  right,  benefit,  or  advantage  arising 
out  of  the  property  or  dependent  thereon,  or 
any  liability  in  respect  thereof,  or  any  rela- 
tion to  or  concern  therein,  of  such  a  nature 
that  it  might  be  so  affected  by  the  contem- 
plated peril  as  to  directly  damnify  the  in- 
sured.   2  Joyce,  Ins.  U  887,  888. 

"Interest"  does  not  necessarily  imply  a 
right  to  the  whole  or  part  of  the  thing,  nor 
necessarily  or  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some 
relation  to  or  concern  in  the  subject  of  the 
insurance,  which  relation  or  concern,  by  the 
happening  of  the  perils  insured  against,  may 
be  so  affected  as  to  produce  a  damage,  detri- 
ment or  prejudice  to  the  party  insuring.  To 
be  "interested"  in  the  safety  of  a  thing  is 
to  be  so  circumstanced  In  respect  to  K  as  to 
have  benefit  from  its  existence,  prejudice 
from  its  destruction.  Key  ex  rel.  Heaton  v. 
Continental  Ins.  Co.,  74  S.  W.  162,  165.  101 
Mo.  App.  844  (citing  Lucena  v.  Craufurd,  2 
Bos.  &  P.  [N.  R.]  269;  Herkimer  v.  Rice,  27 
N.  Y.  163). 

If  the  holder  of  an  Interest  in  property 
will  suffer  loss  by  its  destruction,  he  may 
indemnify  himself  therefrom  by  a  contract 
of  insurance.  If  by  the  loss  the  holder  of  the 
interest  Is  deprived  of  the  possession,  enjoy- 
ment, or  profits  of  the  property,  or  of  a  se-* 
curity  or  lien  resting  thereon,  or  other  cer- 
tain benefits  growing  out  of  or  depending 
upon  it,  he  holds  an  insurable  interest  Mer- 
rett  V.  Farmers'  Ins.  Co.,  42  Iowa,  11,  13  (cit- 
ing 1  Phil.  Ins.  M  375,  342,  346). 

An  interest  to  be  Insurable,  does  not 
depend  necessarily  upon  the  ownership  of 
the  property.  It  may  be  a  special  or  limited 
Interest,  disconnected  from  any  title,  lien,  or 
possession.  If  the  holder  of  an  interest  in 
property  will  suffer  a  loss  by  Its  destruction, 
he  may  indemnify  himself  therefrom  by  a 
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contract  of  Insurance.  If  by  the  Ices  the 
holder  of  the  interest  Is  deprived  of  the  poa- 
sesslon,  enjoyment,  or  profit  of  the  proper- 
ty, or  a  security  or  lien  resting  thereon,  or 
other  certain  benefits  growing  out  of  or  de- 
pending upon  it,  he  has  an  insurable  inter- 
est German  Ins.  Go.  ▼.  Hyman,  52  N.  W. 
401,  402,  84  Neb.  704. 

As  the  term  Is  used  in  the  law  of  fire 
insurance,  ''insurable  interest"  means  such  a 
pecuniary  Interest  in  the  property  as  would 
be  damaged  by  its  destruction.  Mutual  Fire 
Ins.  Co.  V.  Wagner,  7  Atl.  103,  104. 

As  a  general  proposition,  whenever  any 
person  will  suffer  a  loss  by  a  destruction  of 
his  property,  he  has  an  Insurable  Interest 
therein.  Oilman  r.  Dwelling-House  Ins.  Co., 
17  Atl.  544,  545.  81  Me.  488.  See,  also,  Green 
V.  Green,  27  S.  E.  952,  958,  50  S.  G.  514.  62 
Am.  St  Rep.  846. 

Whoever  may  be  fairly  said  to  have  a 
reasonable  expectation  of  deriving  pecuniary 
advantage  from  the  preservation  of  the  sub- 
ject-matter of  insurance,  whether  that  ad- 
vantage inures  to  him  personally  or  as  the 
representative  of  the  rights  or  interests  of 
another,  has  an  'Insurable  interest"  Conti- 
nental Fire  In&  Ga  v.  Brooks,  80  South. 
876,  877,  131  Ala.  614.  Under  this  definition, 
the  owner  of  stock  in  a  corporation  organized 
for  pecuniary  profit  has  an  Insurable  interest 
in  the  corporate  property.  Warren  v.  Dav- 
enport Fire  Ins.  Co.,  81  Iowa,  464,  467,  7  Am. 
Rep.  160. 

The  holder  of  a  life  interest  In  property 
has  an  insurable  interest.  Green  v.  Green, 
27  S.  E.  952,  958,  50  &  0.  514,  62  Am.  St 
Rep.  846. 

The  test  of  insurable  Interest  Is  wheth- 
er an  Injury  to  the  property,  or  Its  destruc- 
tion by  the  peril  Insured  against,  would  in- 
volve the  Insured  in  pecuniary  losa  Under 
this  definition  It  Is  held  that  one  in  posses- 
alon  of  property  for  life,  under  a  verbal  agree- 
ment with  the  owner  to  pay  tbe  Insurance, 
repairs,  and  taxes,  has  an  Insurable  interest 
therein.  Berry  v.  American  Cent  Ins.  Co., 
aO  N.  E.  254,  255,  132  N.  Y.  49,  28  Am.  St 
Rep.  548. 

A  person  can  have  no  Insurable  interest 
where  his  only  right  arises  under  a  contract 
which  la  void  or  unenforceable  either  at  law 
or  In  eguity.  Pope  v.  Glens  Falls  Ins.  Co., 
84  South.  29,  80,  136  Ala.  670. 

Every  Interest  in  property,  or  any  rela- 
tion thereto,  or  liability  in  respect  thereof,  of 
such  a  nature  that  a  contemplated  peril 
might  directly  damnify  the  Insured,  is  an  In- 
surable Interest.  Rev.  Codes  N.  D.  1899,  I 
4460;  Glv.  Code  S.  D.  1903,  S  1802;  Civ. 
Code  Mont  1895,  |  3400;  Oiv.  Code  CaL  1903, 
i254& 


Bana—EqiiitaUo  Interost  or  title. 

The  Interest  of  the  Insured  in  the  prop- 
erty at  risk  need  not  be  a  legal  one.  A  mere 
equitable  title,  or  any  qualified  property  in 
the  thing  insured,  may  be  legally  protected. 
Goodall  V.  New  England  Mut  Fire  Ins.  Co., 
25  N.  H.  169,  186. 

An  "Insurable  interest^  includes  a  mere 
equitable  interest  or  any  qualified  property 
in  the  thing  Insured;  hence  a  mortgagor  who 
has  merely  the  right  in  equity  to  redeem 
property  from  a  mortgage  has  an  insurable 
interest  in  such  property,  even  if  such  equity 
of  redemption  has  been  sold  on  execution, 
provided  his  right  to  redeem  such  equity  con- 
tinues. Strong  V.  Manufacturers*  Ins.  Co., 
27  Mass.  (10  Pick.)  40,  43.  20  Am.  Dec.  507. 

An  equitable  Interest  In  a  ship  is  an 
"insurable  interest"  but  nevertheless,  if  one 
Intends  to  Insure  an  equitable  ownership,  he 
must  give  notice  to  the  underwriter.  A  com- 
mon policy  on  a  ship  covers  only  the  legal 
ownership.  Ohl  v.  Eagle  Ins.  Co.  (U.  S.)  18 
Fed.  Gas.  630,  632. 

One  who  had  contracted  to  sell,  a  deed 
to  be  made  when  the  entire  purchase  money 
was  paid,  had  an  Insurable  Interest;  the 
deed  not  having  been  made  and  there  re- 
maining due  a  part  of  the  purchase  money. 
Continental  Fire  Ins.  Ga  v.  Brooks,  80  South. 
876,  877,  131  Ala.  614. 

The  mortgagor's  equity  of  redemption  is 
an  Insurable  interest  French  v.  Rogers,  16 
N.  H.  177,  183.  185. 

The  plaintiff  and  two  others  contracted 
for  the  purchase  of  a  ship,  paid  part  of  the 
price  In  cash,  gave  their  joint  and  several 
notes  for  the  remainder,  and  received  pos- 
session of  the  ship;  but  the  vendor  retained 
the  legal  title,  with  authority,  in  case  the 
price  should  not  be  paid,  to  sell  the  ship  and 
apply  the  proceeds  to  the  notes.  The  plain- 
tiff caused  a  sum  to  be  insured  on  the  ship, 
for  whom  It  might  concern,  payable,  in  case 
of  loss,  to  the  vendor;  and  after  a  partial 
loss  the  vendor  repaired  and  sold  the  ship 
and  paid  himself  out  of  the  proceeds,  and 
the  other  two  contractors  assigned  to  the 
plaintiff  all  their  Interest  under  the  contract, 
and  all  the  benefit  to  be  derived  therefrom. 
It  was  held  that  the  plaintiff  and  the  other 
two  contractors  had  an  insurable  Interest 
and  that  the  plaintiff  might  recover  on  the 
policy,  for  the  whole  of  the  partial  loss,  by 
an  action  in  his  own  name  alone;  but  that 
he  should  aver  the  interest  truly  In  his  dec- 
laration, viz.,  that  the  policy  was  made  for 
the  use  of  himself  and  the  other  two,  and 
that  they  were  jointly  interested  at  the  time 
when  the  policy  was  made  and  when  the  loss 
happened.  Rider  v.  Ocean  Ina.  Go^  87  Maaa 
(20  Pick.)  259,  265. 
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Same— RisM  of  property. 

An  '^surable  Interest,"  within  the  law 
ot  marine  and  fire  Insurance,  Includes  not 
only  a  qualified  property  In  the  thing  insur- 
ed, but  also  any  reasonable  expectation  of 
legitimate  profit  or  advantage  to  spring  there- 
from. The  right  of  property  is  not  always  an 
essential  Ingredient  of  an  insurable  interest 
The  loss  or  Injury  from  the  destruction  of 
property,  or  benefit  ifrom  its  preservation, 
may  be  sufiScient  to  constitute  an  insurable 
interest  As  a  general  rule,  whatever  fur- 
nishes a  reasonable  expectation  of  pecuniary 
benefit  from  the  continued  existence  of  the 
subject  of  insurance  is  a  valid  insurable  In- 
terest International  Marine  Ins.  Co.  v. 
Winsmore,  16  Atl.  516,  517,  124  Pa.  61  (citing 
Miltenberger  v.  Beacon,  9  Pa.  198,  199). 

An  Interest,  to  be  Insurable,  does  not 
depend  upon  the  title  or  ownership  of  the 
property.  It  may  be  a  special  or  limited  in- 1 
terest,  disconnected  from  the  title>  lien,  or 
possession.  If  the  holder  of  an  interest  in 
property  will  suffer  loss  by  its  destruction, 
he  may  indemnify  himself  therefrom  by  a 
contract  ot  insurance.  Schaeffer  v.  Anchor 
Mut  Fire  Insurance  Co.,  85  N.  W.  985,  113 
Iowa,  652  (citing  Merrett  v.  Farmers*  Ins.  Co., 
42  Iowa,  11). 

"A  mortgagee  of  real  estate,  though  he 
hold  also  the  bond  of  the  mortgagor,  his  judg- 
ment being  a  lien  on  the  same  real  estate 
and  the  same  building,  is  said  not  to  have 
an  'insurable  interest'  in  them.  The  interest 
of  the  first  is  said  to  be  specific,  the  in- 
terest of  the  latter  general.  As  a  general 
rule  the  distinction  may  be  sound,  but  I 
think  it  would  be  dlfilcult  to  show  an  appre- 
ciable practical  difference  in  the  pecuniary 
result  to  the  two.  If  the  mortgagor  and  judg- 
ment debtor  should  die  leaving  no  personal 
property,  and  no  real  estate  save  that  mort- 
gaged, it  principally  valuable  for  the  build- 
ings on  it,  and  .they  should  be  burned,  each 
must  then  look  to  the  real  estate,  and,  if 
that  be  insufilcient,  each  must  suffer  a  pe- 
cuniary disaster  resulting  directly  from  the 
fire.  What  legal  reason  is  there  why  the 
one  may  not,  as  well  as  the  other,  protect 
himself  by  a  contract  of  insurance?  •  •  • 
I  conclude  that  a  creditor  of  the  estate  of 
one  deceased,  whose  personal  property  left 
is  insufiacient  for  the  payment  of  his  debts, 
has  an  'insurable  interest'  in  the  sole  real 
estate  of  the  deceased  debtor,  when  it  is 
plain  that  if  it  is  damaged  by  fire  pecuniary 
loss  must  ensue  to  the  creditor  thereby." 
Rohrbach  v.  Germania  Fire  Ins.  CJo.,  62  N. 
T.  47,  53,  60,  20  Am.  Rep.  451. 

An  "insurable  Interest"  includes  the  in- 
terest which  a  person  has  in  the  profits  to 
be  derived  from  a  bill  of  goods  to  be  shipped 
to  him,  though  such  person  has  no  interest 
In  the  goods  themselves.  It  also  includes  the 
interest  which  a  person  has  in  goods  consign- 


ed to  him  to  be  sold  on  commission.    Frencb 
V.  Hope  Ins.  Co.,  83  Mass.  (16  Pick.)  897,  399. 

The  homestead  right  of  occupancy  is  in- 
surable. Merrett  v.  Farmers'  Ins.  Co.,  42 
Iowa,  11;  Schaeffer  v.  Anchor  Mut  Fire  Ins. 
Co.,  85  N.  W.  985,  113  Iowa,  652;  Rockford 
Fire  Ins.  Co.  v.  Nelson,  65  III  415,  420. 

The  term  "interest,"  as  used  in  an  ap- 
plication to  describe  the  right  of  the  insured, 
does  not  necessarily  imply  the  entire  prop- 
erty in  the  subject  of  Insurance.  One  who, 
at  the  time  the  policies  were  issued,  was  the 
legal  and  equitable  owner  of  part  of  the 
cargo  insured,  and  legally,  though  not  equita- 
bly, owner  of  the  residue,  had  a  good  in-' 
surable  interest  in  the  whole  cargo,  and 
could  insure  the  same  for  whom  it  may 
concern,  and,  on  proof  of  such  legal  and 
equitable  interest,  could  recover  the  whole 
sum  insured.  Buck  v.  Chesapeake  Ins.  Co., 
26  U.  S.  (1  Pet.)  151,  163,  164,  7  D.  Ed.  90. 

In  life  insnrance* 

It  Is  not  easy  to  define  with  precision 
what  will  in  all  cases  constitute  an  "insur- 
able interest,"  so  as  to  take  the  contract 
out  of  the  class  of  wager  policies;  but  in  all 
cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assur- 
ed. "It  may  be  said,  generally,  that  any  rea- 
sonable expectation  of  pecuniary  benefit  or 
advantage  from  the  continued  life  of  another 
creates  an  insurable  interest  in  such  life. 
Connecticut  Mut  Life  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  460,  24  L.  Ed.  251.  It  is  not  nec- 
essary that  the  one  for  whose  benefit  the 
life  of  another  is  Insured  should  be  a  cred- 
itor of  that  other.  It  is  enough  that,  in  the 
ordinary  course  of  events,  loss  and  disad- 
vantage will  naturally  and  probably  arise,  to 
.the  party  In  whose  favor  the  policy  is  writ- 
ten, from  the  death  of  the  person  whose  life 
is  insured.  Hoyt  v.  Insurance  Co.,  3  Bosw. 
440,  446;  Kentucky  Ins.  Co.  v.  Hamilton  (U. 
S.)  63  Fed.  93,  11  C.  C.  A.  42.  The  interest 
need  not  be  such  as  to  constitute  the  basis 
of  any  direct  claim  in  favor  of  the  plaintiff 
upon  the  party  whose  life  is  Insured;  it  is 
sufficient  if  an  indirect  advantage  may  re- 
sult to  the  plaintiff  from  his  life.  Trenton 
Mut  Life  Ins.  Co.  v.  Johnson,  24  N.  J.  Law 
(4  Zab.)  576,  586.  The  tendency  of  the  Amer- 
ican decisions  is  to  hold  that,  wherever  there 
is  any  well-founded  expectation  of  or  claim 
to  any  advantage  to  be  derived  from  the  con- 
tinuance of  a  life,  there  is  an  insurable  inter- 
est in  the  life,  though  there  may  be  no 
claim  upon  the  person  whose  life  is  insured 
that  can  be  recognised  in  law  or  in  equity. 
Bliss,  Life  Ins.  S§  21-81;  May,  Ins.  H  102-111. 
A  person  has  an  Insurable  interest  in  the  life 
of  another  when  there  is  a  reasonable  proba- 
bility that  he  will  gain  by  the  latter's  remain- 
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Ing  all7e,  or  lose  by  bli  death.  8  Kent 
Comm.  (14th  Ed.)  566,  note.  The  result  of  a 
recent  review  of  the  American  cases  is  thus 
stated:  An  'insurable  interest'  which  will 
take  an  insurance  policy  out  of  the  class  of 
wager  policies  is  such  an  interest,  arising 
from  ties  of  blood  or  other  relations,  as  will 
justify  a  reasonable  expectation  of  advantage 
or  benefit  from  a  continuance  of  the  life  of 
the  assured.  This  rule,  it  would  appear, 
does  not  dispense  entirely  with  a  pecuniary 
interest,  but  merely  permits  that  interest  to 
consist  of  a  mere  expectation  of  pecuniary 
benefit,  as  distinguished  from  the  require- 
ment of  the  other  rule,  that  the  interest 
must  amount  to  a  claim  recognizable  or  en- 
forceable in  law.  Life  Ins.  Co.  ▼.  O'Neill, 
106  Fed.  800,  45  G.  G.  A.  641,  54  L.  R.  A. 
234,  note.  In  short,  the  essential  thing  is 
ttiat  the  policy  shall  be  obtained  in  good 
faith,  and  not  for  the  purpose  of  speculating 
upon  the  hazards  of  a  life."  Mechanics'  Nat 
Bank  ▼.  Comins  (N.  H.)  55  Atl.  191, 193. 

"Insurable  Interest,"  as  the  term  is  used 
in  the  law  of  life  insurance,  is  defined  to  be 
"such  an  interest  in  the  life  of  the  person 
insured,  arising  from  the  relations  of  the 
party  obtaining  the  insurance,  either  as  cred- 
itor of  or  surety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as 
would  Justify  a  reasonable  expectation  of 
advantage  or  benefit  from  the  continuance 
of  his  life."  Warnock  v.  Davis,  104  U.  S.  775, 
779,  26  L.  Ed.  924;  Gonnecticut  Mut  Life 
Ins.  Go.  T.  Luchs,  2  Sup.  Gt  949,  952,  108  U. 
S.  498,  27  L.  Ed.  800;  Appeal  of  Gorson,  6 
Atl.  213,  215,  113  Pa.  438,  57  Am.  Rep.  479; 
Adams'  Adm'r  v.  Reed  (Ky.)  36  S.  W.  568, 
570;  Trinity  Gollege  v.  Travelers'  Ins.  Co., 
18  S.  E  175.  176,  113  N.  C.  244,  22  L.  R.  A. 
291;  Opitz  V.  Karel,  95  N.  W.  948,  951,  118 
Wis.  527,  62  L.  R.  A.  982.  It  is  not  neces- 
sary that  the  expectation  of  advantage  or 
profit  should  always  be  capable  of  pecuniary 
estimation,  for  a  parent  has  an  insurable  in- 
terest in  the  life  of  his  child,  and  a  child  in 
the  life  of  his  parent,  a  husband  in  the  life 
of  his  wife,  and  a  wife  in  the  life  of  her  hus- 
band. The  natural  affection  in  cases  of  this 
kind  is  considered  as  more  powerful,  as  op- 
erating the  more  efl3caciously,  to  protect  the 
life  of  the  insured  than  any  other  considera- 
tion, but  in  all  cases  there  must  be  a  reason- 
able ground,  founded  on  relations  of  the 
parties  to  each  other,  either  pecuniary  or  of 
blood  or  aflSnity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of  the  life 
of  the  assured.  Warnock  v.  Davis,  104  U.  S. 
775,  26  L.  Ed.  924;  Appeal  of  Corson,  6  Atl. 
213,  215,  113  Pa.  438,  57  Am.  Rep.  479;  Con- 
necticut Mut  Life  Ins.  Co.  v.  Luchs,  2  Sup. 
Ct  949,  952,  108  U.  S.  498.  27  L.  Ed.  800. 

Whenever  t&ere  is  such  a  relationship 
that  the  insurer  has  a  legal  claim  on  the  in- 
sured for  services  or  support,  or  when,  from 
the  personal  relations  between  them,  the  for- 


mer has  a  reasonable  right  to  expect  some 
pecuniary  advantage  from  the  continuance  of 
the  life  of  the  other,  or  to  fear  loss  from  his 
death,  an  insurable  interest  exists.  Adams' 
Adm'r  v.  Reed  (Ky.)  36  S.  W.  568,  570  (cit- 
ing May,  Ins.).  Under  such  definition,  the 
policy  for  life  insurance  procured  by  a  reli- 
gious society,  supported  largely  by  the  mem- 
bers, on  the  life  of  one  of  its  members,  is 
void  as  a  wagering  policy.  Trinity  College 
V.  Travelers'  Ins.  Co.,  18  S.  E.  175,  176,  113 
N.  G.  244,  22  L.  R.  A.  291. 

An  "insurable  interest"  in  the  life  of 
another  is  a  pecuniary  interest.  A  policy  of 
Insurance  secured  by  one  for  his  own  benefit 
upon  the  life  of  another,  the  beneficiary  be- 
ing without  interest  in  the  continuance  of  th^ 
life  of  the  insured,  is  against  public  policy, 
and  therefore  void.  It  is  thoroughly  settled 
that  such  contract  cannot  be  enforced.  It 
has  been  held  that  a  wife  has  an  Insurable 
interest  in  the  life  of  her  husband,  and  al- 
though in  that  case,  especially,  it  might  be 
assumed  that  love  and  affection  furnished  a 
sufiicient  basis  for  it,  the  decisions  do  not 
place  it  on  that  ground,  but  rather  on  the 
support  she  is  entitled  to  from  him.  The 
books  formulate  the  general  principle  spme- 
what  in  this  way:  When  the  insurable  in- 
terest arises  or  is  implied  from  relationship, 
it  will  be  deemed  to  exist  when  the  relation- 
ship is  such  that  the  insurer  has  a  legal  claim 
upon  the  insured  for  services  or  support. 
Even  though  such  legal  claim  does  not  ex- 
ist, yet  where,  from  the  personal  relations 
of  the  two,  and  the  kindness  and  good  feel- 
ing displayed  by  the  insured  to  the  insuree, 
the  latter  has  a  reasonable  right  to  expect 
some  pecuniary  advantage  from  the  contin- 
uance of  the  life  of  the  former,  or  to  fear 
loss  from  his  death,  an  insurable  interest 
will  be  held  to  exist  Rombach  v.  Piedmont 
&  A.  Life  Ins.  Co.,  35  La.  Ann.  233,  234^  48 
Am.  Rep.  239. 

The  presumption  is  that  a  husband  has 
an  insurable  interest  in  the  life  of  his 
wife,  in  the  absence  of  any  showing  that 
she  is  insane  or  an  Invalid.  Currier  v.  Con- 
tinental Life  Ins.  Co.,  57  Yt  496,  52  Am.  Rep. 
134. 

It  Is  held  that  a  person  has  an  insura- 
ble interest  In  his  own  life.  Fairchild  v. 
Northeastern  Mut  Life  Ass'n,  51  Vt  613. 

A  partner  having  a  legal  claim  on  his 
copartner  for  services,  skill,  etc.,  in  carrying 
out  the  partnership  enterprise,  may-have  an 
insurable  interest  in  his  life.  Adams'  Adm'r 
▼.  Reed  (Ky.)  36  S.  W.  568,  570  (citing  Val- 
ton  V.  National  Fund  Life  Assur.  Ck).,  20  N. 
Y.  32). 

The  premium  is  not  the  only  considera- 
tion that  supports  a  contract  of  life  insur- 
ance, but  the  insurable  interest  of  the  ben- 
eficiary is  essential.    A  creditor  has  an  Insur- 
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able  interest  in  the  life  of  his  debtor,  upon 
which,  if  he  sees  fit,  he  may  take  out  a  poli- 
cy which  would  be  supported  by  that  inter- 
est A  man  has  an  insurable  interest  in  his 
own  life,  and,  when  he  takes  out  a  policy 
payable  to  himself  or  his  administrator,  the 
policy  rests  for  Its  validity  on  that  insurable 
interest,  and  whatever  indirect  benefit  his 
creditors  have  in  that  policy  rests  also  on 
that  interest  But  the  wife  also  has  an  in- 
surable Interest  in  her  husband's  life,  and  his 
creditors  have  no  right  to  that  interest,  or 
to  anything  that  is  predicated  upon  it  Pro- 
ceeds of  life  insurance,  therefore,  are  not  the 
product  of  premiums  alone,  but  of  premi- 
ums united  with  the  beneficiaries'  insurable 
interest  Judson  t.  Walker,  55  S.  W.  1083, 
1089,  155  Mo.  166. 

INSURANCE. 

See  "Accident  Insurance";  •'Additional 
Insurance";  "Assessment  Company"; 
"Assessment  Plan";  "Casualty  Insur- 
ance"; "Commercial  Insurance";  "Con- 
current Insurance";  "Double  Insur- 
ance"; "Endowment  Insurance";  "Fire 
Insurance";  "Fraternal  Insurance"; 
"General  Insurance";  "Guaranty  In- 
surance" ;  "Life  Insurance" ;  "Lloyd's 
Insurance";  "Marine  Insurance";  "Mu- 
tual Insurance";  "Other  Insurance"; 
"Special  Insurance";  "Subsequent  In- 
surance"; "Valid  and  Existing  Insur- 
ance." 
Carry  insurance,  see  "Carry." 
Employer's  liability  insurance,  see  "Em- 
ployer's Liability." 

Insurance  is  a  contract  by  which  the  one 
party,  in  consideration  of  a  price  paid  to 
him  adequate  to  the  risk,  becomes  security 
to  the  other  that  he  shall  not  suffer  loss, 
prejudice,  or  damage  by  the  happening  of  the 
perils  specified  to  certain  things  which  may 
be  exposed  to  them.  Lucena  v.  Crauf  urd,  2 
Bos.  &  P.  300.  Insurance,  in  its  most  gen- 
eral sense,  is  a  contract  whereby  one  party 
agrees  to  indemnify  another  in  case  he  shall 
suffer  loss  in  respect  of  a  specified  subject 
by  a  specified  peril.  11  Am.  &  Eng.  Enc. 
Law,  280.  Insurance  is  a  contract  whereby 
one,  for  a  consideration,  undertakes  to  com- 
pensate another  if  he  shall  suffer  loss.  1 
May,  Ins.  88  1,  2.  A  contract  whereby,  for 
a  stipulated  consideration,  one  party  under- 
takes to  indemnify  the  other  against  certain 
riska  1  Phil.  Ins.  §  1.  A  contract  by  which 
a  person,  in  consideration  of  a  gross  sum  or 
a  periodical  payment  undertakes  to  pay  a 
larger  sum  on  the  happening  of  a  particular 
event.  Smith,  Com.  Law,  299.  In  law,  a 
contract  by  which  one  party,  for  an  agreed 
consideration,  which  is  proportioned  to  the 
risk  involved,  undertakes  to  compensate  the 
other  for  loss  on  a  specified  thing  from  speci- 
fied causes.    Cent  Diet  "Insurance."     An 


act  or  fliystem  of  insuring  or  assuring  agaJost 
loss;  specifically,  the  system  by  or  under 
which  indemnity  or  pecuniary  payment  la 
guarantied  by  one  party  or  several  parties 
to  another  party,  in  certabi  contingencies. 
upon  specified  terms.  People  v.  Rose,  51  N. 
E.  246,  247,  174  111.  310,  44  U  R.  A.  124  (cit- 
ing Stand.  Diet  "Insurance"). 

Insurance  is  an  agreement  by  which  the 
insurer,  for  a  consideration,  agrees  to  in- 
demnify the  insured  against  loss,  damage,  or 
prejudice  to  certain  property  described  In 
the  agreement,  for  a  specified  period,  by  rea- 
son of  specified  perils.  Barnes  v.  People,  48 
N.  E.  91,  98,  168  lU.  425. 

"In  Patterson  v.  Powell,  -9  Blng.  820^ 
Insurance'  is  defined  to  be  a  contract  in 
which  a  sum  is  paid  as  a  premium  in  con- 
sideration of  the  Insurer's  incurring  the  risk 
of  paying  a  larger  sum  upon  a  certain  con- 
tingency. 'Insurance,'  says  Marshall  (volome 
1,  p.  1),  following  the  civilians  whom  he 
cites  in  the  note,  *is  a  contract  whereby  one 
party,  in  consideration  of  a  stipulated  sum, 
undertakes  to  indemnify  the  other  against 
certain  perils  or  risks  to  which  he  is  exposed, 
or  against  the  happening  of  some  event' " 
State  ex  rel.  Beach  v.  Citizens'  Ben.  Ass'n  of 
St  Louis,  6  Mo.  App.  163,  169. 

A  "contract  of  insurance"  is  defined  as 
an  agreement  by  which  one  party,  for  a  con- 
sideration, which  is  usually  paid  in  money, 
either  in  one  sum  or  at  different  times  dur- 
ing the  continuance  of  the  risk,  promises  to 
make  a  certain  payment  of  money  upon  the 
destruction  or  injury  of  something  in  which 
the  other  party  has  an  interest  In  fire  in- 
surance and  marine  insurance  the  thing  in- 
i  sured  is  property;  in  life  or  accident  insor- 
I  ance  it  is  the  life  or  health  of  a  person. 
Commonwealth  v.  Wetherbee,  105  Masa  149, 
160;  Supreme  Commandery  of  Knights  of 
the  Golden  Rule  v.  Ainsworth,  71  Ala.  436, 
448,  46  Am.  Rep.  332;  State  ex  rel.  Beach  t. 
Citizens'  Ben.  Ass'n  of  St  Louis,  6  Mo.  App. 
163,  169;  Clafihi  y.  United  States  Credit  Sys- 
tem Co.,  43  N.  B.  293,  165  Mass.  601,  52  Am. 
St  Rep.  528.  In  either  case,  neither  the  time 
and  amounts  of  payments  by  the  assured, 
nor  the  modes  of  estimating  or  securing  the 
payment  of  the  sum  to  be  paid  by  the  in- 
surer, affect  the  question  whether  the  con- 
tract between  them  is  a  contract  of  insur- 
ance. All  that  is  required  to  constitute  such 
a  contract  is  the  payment  of  the  considera- 
tion by  the  one,  and  the  promise  of  the  other 
to  pay  the  amount  of  the  insurance  upon  the 
happening  of  injury  to  the  subject  by  a  con- 
tingency contemplated  in  the  contract  Com- 
monwealth V.  Wetherbee,  105  Mass.  149,  160; 
Masonic  Aid  Ass'n  v.  Taylor,  50  N.  W.  93, 
94,  2  S.  D.  324;  Sims  v.  Commonwealth 
(Ky.)  71  S.  W.  929. 

A  contract  by  which  one  party  promises 
to  make  a  certain  payment  on  the  loss  or  de- 
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stractlon  of  something  which  the  other  party 
dWQB  or  has  an  Interest  In  la  a  contract  of 
hasorance,  whatever  may  be  the  terms  of 
payment  of  the  consideration,  or  the  mode 
of  estimating  or  securing  payment  of  the 
«am  to  he  insured  In  case  of  loss.  State  t. 
YlgUant  Ins.  Co.,  2  Pac.  840,  841,  80  Kan. 
585. 

Insurance  Is  a  contract  by  which,  In  con- 
sideration of  a  premium,  one  or  more  persons 
assure  another  person  or  persons  in  a  certain 
amount  against  the  happening  of  a  particu- 
lar event  Commonwealth  v.  Provldeat  Bi- 
cycle Ass'n«  36  Atl.  197,  108,  178  Pa.  636,  86 
L.  R.  A.  580  (citing  Smith,  CJont.  248). 

An  •Insurance,"  in  relation  to  property, 
Is  a  contract  whereby  the  Insurer  becomes 
bound,  for  a  definite  consideration,  to  Indem- 
nify the  insured  against  loss  or  damage  to 
certain  property  named  in  the  policy  by  rea- 
son of  certain  perils  to  which  it  may  be  ex- 
posed. Dover  Glass  Works  Co.  v.  American 
Fire  Ins.  Co.  (Del.)  29  Atl.  1039,  1041,  1  Marv. 
32,  65  Am.  St  Rep.  264. 

Insurance  "Is  a  business  venture  In 
which  one,  for  a  stipulated  consideration  or 
premium,  engages  to  make  up  wholly  or  In 
part,  or  In  an  agreed  amount,  any  specific 
loss  which  another  may  sustain,  and  that 
may  apply  to  loss  of  property,  to  a  personal 
Injury,  or  to  the  loss  of  life.  To  grant  in- 
demnity or  security  against  loss,  for  a  con- 
sideration, is  the  dominant  and  characteristic 
feature  of  the  contract  of  Insurance."  Com- 
monwealth V.  Equitable  Ben.  Aas'n,  18  Atl. 
1112,  1113,  137  Pa.  412. 

A  contract  of  Insurance  Is  not  in  any 
manner  Incident  to  the  estate  running  there- 
with, but  a  special  agreement  with  the  un- 
derwriters against  losses  or  damage  which 
the  assured  may  sustain,  and  not  the  loss  or 
damage  which  may  fall  upon  any  other  per- 
son having  an  interest,  as  grantee,  mortga- 
gee, creditor,  or  otherwise,  by  reason  of  a 
subsequent  destruction  by  fire.  Adams  v. 
Rockingham  Mat  Fire  Ins.  Co^  20  Me.  (16 
Shep.)  292,  294. 

A  contract  of  Insurance  is  purely  a  busi- 
ness adventure,  not  founded  on  any  philan- 
thropic or  charitable  privilege;  and  the  de- 
sign and  purpose  of  an  insurance  company, 
and  the  characteristic  feature  of  its  contract, 
are  the  granting  of  an  Indemnity  or  security 
against  loss,  for  a  stipulated  consideration. 
State  V.  Pittsburgh,  C,  C.  &  St  L.  Ry.  Co., 
67  N.  B.  93,  98,  68  Ohio  St.  9.  96  Am.  St 
Rep.  635,  64  Li.  R.  A.  405  (citing  Common- 
wealth V.  Equitable  Ben.  Ass'n,  137  Pa.  412, 
18  Atl.  1112). 

To  constitute  a  valid  contract  of  insure 
ance,  the  minds  of  the  parties  should  meet 
as  to  the  premises  insured  and  the  risk,  as 
to  the  amount  insured,  as  to  the  time  the  risk 


should  continue,  and  as  to  the  premium 
period.  Trustees  of  First  Baptist  Church  ▼. 
Brooklyn  Fhre  Ins.  Co.,  28  N.  T.  153,  161. 

Insurance  is  a  contract  sul  generis,  gov- 
erned by  a  peculiar  and  rather  an  arbitrary 
code  of  the  modem  conmion  law,  but  recent- 
ly molded,  and  not  yet  stamped  in  all  re^ 
spects  with  conclusive  authority.  Its  char- 
acter, however,  is  so  far  matured  and  estab- 
lished as  to  distinguish  it  essentially  from 
ordinary  commercial  contracts,  and  especially 
in  the  effect  of  war  on  its  pre-existing  valid- 
ity, which  the  war  as  a  general  rule  destroys. 
New  York  Life  Ins.  Ca  v.  01opton»  70  Ky. 
(7  Bush)  179,  185,  8  Am.  Rep.  290. 

A  contract  of  insurance  contains  five 
necessary  ingredients:  First,  the  subject- 
matter;  second,  the  risks  insured  against; 
third,  the  amount;  fourth,  duration  of  the 
risk;  fifth,  the  premium  of  insurance.  A 
•  contract  of  insurance  which  wants  any  of 
these  ingredients  is  Incomplete.  Tyler  v. 
New  Amsterdam  Fire  Ins.  Co.,  27  N.  Y. 
Super.  Ct  (4  Rob.)  151,  155. 

A  contract  of  Insurance  la  merely  a  guar- 
anty against  a  loss  of  property  by  fire  or  ma- 
rine disaster.  When  on  chattels  on  land  or 
sea,  it  la  a  protection  merely  given  to  the 
property,  for  which  a  price  is  paid.  Insur* 
ance  Co.  of  North  America  v.  Commonwealth, 
87  Pa.  178,  183,  30  Am.  Rep.  852. 

Insurance  is  a  contract  wherein  one  un- 
dertakes to  Indemnify  another  against  loss, 
damage,  or  liability  arising  from  an  un- 
known «■  contingent  event  Civ.  Code  Cal. 
1903,  S  2527;  Rev.  Codes  N.  D.  1899,  S  4441; 
Civ.  Code  S.  D.  1903,  I  1793;  av.  Code 
Mont  1895,  §  8370. 

A  contract  of  insurance  is  an  agreement 
by  which  one  party,  for  a  consideration, 
promises  to  pay  money  or  its  equivalent,  or 
to  do  some  act  of  value,  to  the  assured,  upon 
the  destruction  or  injury  of  something  in 
which  the  other  party  has  an  insmable  in- 
terest   Shannon's  Code  Tenn.  1896,  |  3275. 

As  bnsliiess. 

See  ''Business.'* 

As  oomineroe* 

See     "Commerce'';     "Interstate     Com- 
merce." 

As  a  oommodity* 

See  "(Commodity.* 

As  ooatraot  of  indemnity. 

Contracts  of  insurance  are  contracts  of 
Indemnity  upon  the  terms  and  conditions 
specified  in  the  policy  or  policies  embodying 
the  agreement  of  the  parties.  Western  As- 
sur.  Co.  V.  Redding  (U.  S.)  68  Fed.  708,  714, 
15  C.  C.  A.  619  (citing  Imperial  Fire  Ina.  Co. 
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-of  London  y.  Ck>os  County,  151  U.  8.  462, 
462,  14  Sup.  Gt  879,  38  L.  Ed.  231);  Svea 
Assnr.  Go.  t.  Packham,  48  Atl.  359,  360,  92 
Md.  464,  52  L.  R.  A.  95;  Spare  v.  Home  Ins. 
Co.  (U.  S.)  15  Fed.  707,  708;  Natchez  Ins. 
-Co.  T.  Buckner,  5  Miss.  (4  How.)  63,  79. 

Insurance  for  the  purpose  of  securing 
an  Indebtedness  is  a  contract  of  indemnity, 
and  nothing  else.  Indemnity  is  the  only  logl- 
<:al  end  to  be  attained  by  transactions  of  this 
kind,  for  the  creditor  can  have  no  possible 
right  to  be  the  beneficiary  of  such  insurance 
except  to  protect  himself  against  loss.  Ex- 
change Bank  of  Macon  v.  Loh,  81  S.  E.  459, 
104  Ga.  446,  44  L.  R.  A.  878. 

A  contract  against  loss  by  fire  is  a  con- 
tract of  indemnity.  Though  It  may  relate 
to  the  loss  of  real  property,  yet  it  In  no  way 
attaches  to  or  affects  the  title  to  such  prop- 
erty. The  nature  of  the  contract,  therefore, 
is  the  same  whether  the  risk  is  on  real  or 
personal  property.  Stanhilber  t.  Mutual 
Mill  Ins.  Co.,  45  N.  W.  221,  223,  76  Wis.  285 
(citing  Darren  v.  Tibbitts,  5  Q.  B.  Div.  560). 

A  contract  of  insurance  \a  one  of  in- 
demnity only.  It  Is  an  agreement  to  indem- 
nify the  insured  against  any  loss,  and  does 
not  run  with  the  land.  Whitehouse  t.  Car- 
gill,  34  Atl.  276,  88  Me.  479. 

Strict  insurance  Is  indemnity.  Volun- 
tary and  unnecessary  destruction  of  the  prop- 
erty insured  is  inconsistent  with  the  basis  of 
the  contract.  Campbell  v.  Supreme  Conclave 
Improved  Order  Heptasophs,  49  Atl.  550,  552, 
66  N.  J.  Law,  274,  54  L.  R.  A.  576. 

Insurance  Is  not  an  incident  to  the  thing 
Insured,  but  indemnity  or  compensation,  to 
the  person  insuring,  for  the  loss  which  he 
has  sustained.  At  the  present  day  a  policy 
of  insurance  is  invariably  treated  as  a  con- 
tract to  indemnify  the  party  insured,  and  not 
a  mere  undertaking  to  be  answerable  to  the 
extent  of  whatever  injury  may  be  sustained 
by  the  subject-matter  insured.  Annely  v.  De 
Saussure,  2  S.  E.  490,  494,  26  S.  C.  497,  4 
Am.  St.  Rep.  725  (citing  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.,  41  U.  S.  [16  Pet] 
495,  496,  10  L.  Ed.  1044,  2  Am.  Lead.  Gas. 
247). 

Insurance  is  a  contract  whereby  one,  for 
a  consideration,  undertakes  to  compensate 
another  if  he  shall  suffer  loss.  It  is  a  con- 
tract of  indemnity.  This  principle  underlies 
the  contract,  and  it  can  never,  without  vio- 
lence to  Its  essence  and  spirit,  be  made  by 
the  assured  a  source  of  profit,  its  sole  pur- 
pose being  to  guaranty  against  loss  or  dam- 
age. It  is  a  contract  with  the  party  to  secure 
him  against  apprehended  loss  on  account  of 
his  interest  in  a  particular  subject-matter, 
and  not  at  all  incidental  to  or  transferable 
with  the  subject-matter.  Davis  v.  Phoenix 
Ins.  Co.,  43  Pac  1115,  1117,  111  Cal.  409. 


An  Insoiance  contract  is  a  contract  or 
indemnity.  It  does  not  differ  from  a  bond  of 
indemnity  or  a  gparanty  of  a  debt,  since  the 
obligor  or  guarantor  takes  upon  himself  cer- 
tain risks  to  which  the  obligee  or  creditor 
would  otherwise  be  exposed.  The  only  dif- 
ference is  in  name  and  form  of  the  instru- 
ment, the  consideration  for  an  insurance  be- 
ing always  called  a  "premium,"  and  the  in- 
strument containing  the  terms  of  the  con- 
tract a  **policy."  Hunt  v.  New  Hampshire 
Fhre  Underwriters*  Ass'n,  88  Atl.  145,  147, 
G8  N.  H.  305,  88  L.  R.  A.  514,  73  Am.  St 
Rep.  ^02  (citing  1  Phil.  Jus.  [2d  Ed.1  2). 

A  contract  of  Insurance  Is  a  personal 
contract  of  indemnity  between  the  insured 
and  the  underwriter.  The  contract  of  in- 
surance does  not  attach  itself  to  the  thing 
insured,  nor  go  with  it  when  it  is  transferred. 
Northern  Trust  Co.  v.  Snyder  (U.  S.)  76  Fed. 
::i,  37,  22  C.  C.  A.  47. 

Insurance  is  a  contract  of  indemnity 
appertaining  to  the  person  or  party  to  the 
contract,  and  not  to  the  thing  which  is  sub- 
jected to  the  risk  against  which  its  owner 
is  protected.  Lahiff  v.  Ashuelot  Ins.  Co.,  60 
N.  H.  75  (citing  Cummings  v.  Cheshire  Coun- 
ty Mut  Fire  Ins.  Co.,  55  N.  H.  457). 

An  insurance  is  a  contract  of  indemnity 
in  which  the  assurer  agrees  to  stand  in  the 
place  of  the  assured  and  to  take  the  risk 
upon  himself.  It  is  therefore  necessary  that 
the  latter  should  possess  the  former  with 
the  knowledge  of  every  fact  with  which  he 
is  acquainted  material  to  the  ]:lsk,  that  he 
may  know  how  to  estimate  the  premium.  If 
a  foreign  regulation  which  may  affect  the 
risk  be  known  only  to  the  insurer,  he  must 
ask  for  information;  but  if  known  also  to 
the  assured,  it  is  his  duty  to  state  such 
facts  as  may  be  material  to  enable  the  in- 
surer to  see  the  extent  of  the  hazard  to 
which  such  regulation  exposes  him.  Kohne 
V.  Insurance  Co.  of  North  America  (U.  S.) 
14  Fed.  Gas.  835.  837. 

A  policy  of  fire  insurance  is  a  contract 
of  indemnity.  By  such  a  contract  the  in- 
surer agrees  to  compensate  the  assured  for 
losses  by  fire  of  certain  property  for  a  given 
time.  The  existence  of  such  contract  gives 
the  insurer  an  insurable  interest  in  the  prop- 
erty insured,  coextensive  with  its  liability. 
Johannes  v.  Phenix  Ins.  Go.  of  Brooklyn, 
N.  Y.,  27  N.  W.  414,  415,  66  Wis.  50,  57  Am. 
Rep.  249. 

Insurance  is  a  contract  of  indemnity 
given  by  the  insurer,  in  consideration  of  the 
premium  paid  by  the  insured,  against  such 
loss  or  damage  by  fire  as  may  happen  to 
the  insured  in  respect  to  the  property  cov- 
ered by  the  policy.  It  is  a  special  agree- 
ment with  the  person  insuring  against  such 
loss  or  damage  as  he  may  sustain.  The 
contract  of  insurance  la  in  general  confined 


mSURANCB 


3677 


mSURANCB  AGENT 


to  the  parties,  and,  as  a  general  principle,  no 
ether  person  baa  any  right,  in  law  or  equity, 
to  the  proceeds.  Plimpton  t.  Farmers'  Mut 
Fire  Ins.  Co.,  tf  Yt  487,  600,  6  Am.  Bep. 
207. 

As  oontraet  of  Insura&ee* 

The  word  "insurance,**  In  common 
speech  and  with  propriety,  is  used  quite  as 
often  in  the  sense  of  contract  of  insurance 
or  act  of  insuring,  as  in  that  expressing  tho 
abstract  idea  of  indemnity  or  security 
against  loss.  It  was  used  in  this  sense  in 
a  contract  of  insurance,  one  of  the  condi- 
tions of  which  was:  "If  the  insured  shall 
hereafter  make  any  insurance'  in  any  other 
company  on  the  property  hereby  insured, 
etc.,  the  insured  sliall  not  be  entitled  to  re- 
coyer,  etc;"  hence  the  making  of  the  con- 
tract of  insurance  with  another  company 
would  avoid  the  policy,  it  being  immaterial 
whether  the  contract  so  made  was  void  or 
Talid.  Funke  y.  Minnesota  Farmers'  Ins. 
Ck>.,  13  N.  W.  IM^  166,  29  Minn.  847,  43  Am. 
Rep.  216. 

Contvmet  to  proovro  lasnrmiioo. 

A  contract  to  procure  insurance  Is  not 
a  contract  of  insurance.  The  City  of  Clarko- 
▼ille  (U.  8.)  94  Fed.  201,  205. 

Ooaatvmot  to  repair  Ueyolos. 

An  association  which  contracts  with  its 
members,  for  a  opecifled  annual  sum,  to 
repair  bicycles  la  case  of  accident,  and  to  re- 
place those  destroyed  by  accident  or  stolen, 
but  not  to  pay  any  money,  is  not  an  Insurance 
company  which  must  be  chartered  under  Act 
Hay  1,  1876  (P.  L.  63),  but  may  Uwf uUy  do 
business  under  General  Ck>rporati(Hi  Act 
1874,  S  2,  which  permits  incorporation  for 
the  maintenance  of  a  society  for  protectire 
purposes  to  its  members  from  funds  collect- 
ed therein.  Commonwealth  y.  Proyident  Bi- 
cycle Ass'n,  36  Aa  197,  198^  178  Pa.  686^ 
86  U  R.  A.  689. 

As  ooyerlns  all  Hsks. 

The  phrase  '^surance  on  the  ressel,** 
m  a  charter  party  providing  that  the  owner 
shall  pay  for  Insurance  on  the  vessel.  Is 
broad  enough  to  comprehend  risks  of  every 
character,  and  would  include  a  risk  of  col- 
lision, Including  a  running-down.  The  Barn- 
stable (U.  &)  84  Fed.  896,  899. 

As  m  flraaoldso. 
See  ''Franchise.'' 

Chuunuity  of  roroniio  from  laad. 

**Insurance"  is  defined  by  Rev.  Codes  N. 
D.  I  4441,  as  a  contract  whereby  one  un- 
dertakes to  Indemnify  against  loss  or  dam- 
age or  liability  arising  from  an  unknown  or 
contingent  event.  A  corporation  which  un- 
dertakes to  guaranty  a  fixed  revenuo  per  aero 
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from  ftirm  lands,  and  which.  In  order  to  do 
so,  contracts  for  a  specified  consideration  to 
pay  such  fixed  amount  per  acre  for  the  crop 
grown  on  such  land.  Is  an  insurance  com- 
pany under  Rev.  Codes  N.  D.  i  4441,  since  the 
farming  land  is  affected  by  many  contingen- 
cies, such  as  wind,  hail,  frost,  drought,  rav- 
ages by  insects,  etc,  contingencies  which, 
while  not  likely  to  happen,  yet  such  as  may 
occur,  and  make  it  a  proper  subject  for  in- 
surance. In  re  Hogan,  78  N.  W.  1051,  1052. 
8  N.  D.  801,  45  L.  R.  A.  166^  73  Am.  St.  Rep. 
769. 

As  Btoreaatllo  pvrsvit  or  trade* 
'See  -Mercantile'';  "Trade.'* 

Pald^^p  lAsuraaoo. 

In  an  action  on  a  life  insurance  policy 
in  which  insured  had  stated  in  his  applica- 
tion that  there  was  no  other  insurance  on 
his  life,  and  in  which  it  appeared  that  he 
had  a  paid-up  policy,  it  was  contended  that 
this  did  not  come  within  the  meaning  of  ''in- 
surance," because  it  constituted  simply  an 
unconditional  agreement  to  pay  a  certain 
sum  of  money  upon  the  death  of  the  assured 
to  his  executors,  irrespective  of  the  question 
of  Insurable  interest,  or  any  question  of 
Indemnity  against  loss;  but  it  was  held 
that,  as  policies  in  this  form  are  ordinarily 
known  as  "insurance  policies,"  and  the  in- 
sured is  therein  designated  by  that  term,  it 
constitutes  insurance  within  the  meaning  of 
the  application.  Dimick  v.  Metropolitan  Life 
Ins.  Co.,  66  Aa  291,  293,  69  N.  J.  Law, 
384. 

As  tko  prioo  of  risk* 

Insurance  lias  been  described  as  a  flbsed 
sum  as  the  price  of  risk;  so  that  where, 
in  a  charter  party,  it  is  agreed  that  the  own* 
er  shall  pay  for  the  Insurance  on  the  risk, 
the  parties  will  be  held  to  have  contracted 
with  express  reference  to  risks  capable  of 
estimate  in  money.  The  Barnstable  lU.  8.) 
84  Fed.  896,  897. 

Belasuraiieo* 

As  used  in  Act  1832,  p.  292,  |  6,  hlco^ 
porating  the  New  York  Fire  Insurance  Com- 
pany, and  giving  them  power  to  make  con- 
tracts of  insurance  against  loss  by  fire,  "in- 
surance" includes  reinsurance.  New  York 
Bowry  Fire  Ins,  Co.  v.  New  York  Fire  Ins. 
Co.  (N.  Y.)  17  Wend.  369,  363. 

INSUBANOE  AGENT* 

As  broker,  see  "Broker.** 
As    insurance    broker,    see    "Insurance 
Broker." 

The  term  "Insurance  agent"  includes  any 
acknowledged  agent,  surveyor,  broker,  or 
any  other  person  who  aids  in  any  manner 
in   transacting  Insurance  business.    People 
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V.    Howard,    16  N.  W.   101.   102,  60  Mich. 
289. 

In  a  municipal  ordinance  requiring  the 
licensing  of  ''Insurance  agents  representing 
corporations,**  etc,  the  expression  'Insur- 
ance agents  representing  corporations"  means 
such  agents  of  Insurance  companies  as  dur- 
ing their  employment  sustain  a  fixed  and 
permanent  relation  to  the  companies  thej 
represent  They  are  clothed  with  general 
powers  and  authority,  and  assume  responsi- 
bilities not  conferr^  upon  or  assumed  by 
brokers.  They  owe  duty  and  allegiance  to 
the  companies  employing  them,  and  seek 
patronage  only  for  the  profit  and  benefit  of 
such,  and  are  precluded  from  soliciting  insur- 
ance business  for  others.  They  are  not  bro- 
kers. McKlnney  t.  City  of  Alton,  41  IlL 
App.  608,  612. 

Within  Gen.  St.  c.  68, 1  72,  providing  that 
a  contract  of  Insurance,  though  not  In  con- 
formity with  the  statute,  shall  nerertheless 
be  valid,  and  that  the  agent  making  It  shall 
be  liable  to  a  penalty,  the  term  "agent"  In- 
cludes a  person  who  Is  employed  by  the  In- 
surance company  only  occasionally  and  for 
single  transactions,  and  la  not  limited  to 
such  agents  as  perform  their  functions  under 
some  formal  and  general  appointment  Hart- 
tota  Live  Stock  Ins.  Co.  ▼.  Matthews,  102 
Mass.  221,  226. 

"Whoever  solicits  Insurance  on  behalf 
of  any  Insurance  corporation,  or  transmits 
an  application  for  Insurance  or  a  policy  of  In- 
surance to  or  from  any  such  corporation,  or 
who  makes  any  contract  of  Insurance  or 
collects  or  receives  any  premium  for  In- 
surance, or  In  any  manner  aids  or  assists  In 
doing  either  or  In  transacting  any  business 
for  any  Insurance  corporation,  or  advertises 
to  do  any  such  thing,  Is  an  'agent'  of  such 
corporation  to  all  Intents  and  purposes.  Rev. 
St  I  1977."  The  several  things  enumerated 
In  the  statute  being  connected  by  disjunc- 
tives, the  doing  of  any  one  of  them  would 
make  a  person  an  "agent"  within  the  defini- 
tion of  the  statute.  State  v.  United  States 
Mut  Ace.  Ass'n,  81  N.  W.  229,  230,  87  Wla. 
624.  I 

The  term  "agent,**  in  relation  to  Insur- 
ance companies,  Is  defined  In  General  Insur- 
ance Law,  c  690,  S  49,  as  follows:  "The  term 
'agent'  In  this  chapter  shall  Include  an  ac- 
knowledged agent  or  surveyor  or  any  other 
person  or  persons  who  shall  In  any  manner 
aid  in  transacting  the  Insurance  business  of 
any  Insurance  corporation  not  Incorporated 
by  the  laws  of  this  state,  and  any  broker 
whose  business  In  whole  or  In  part  Is  to  ne- 
gotiate for  and  place  risks,  deliver  the  poli- 
cies covering  the  same  and  collect  premiums 
tberefor."  But  as  used  In  Laws  1892,  e. 
641,  §  1,  providing  that  It  shall  not  be  law- 
ful for  any  fire  Insurance  company,  or  for 
any  officer,  manager,  or  agent  or  other  rep- 
resentative of  such  company,  to  Include  in 


the  sum  charged  or  designated  in  any  policgr, 
as  the  consideration  for  Insurance,  any  fee^ 
compensation,  charge,  or  perquisites  what- 
ever, the  word  "agent"  refers  to  soliciting 
agents  of  insurance,  and  not  to  brokers. 
Romberg  v.  Kouther,  67  N.  Y.  Supp.  729,  730, 
27  Misc.  Bep.  227. 

The  secretary  of  a  mutual  fire  Insurance 
order,  whose  duty  It  is  to  Interest  himself  in 
behalf  of  the  order  by  seeking  members 
and  otherwise,  to  examine  buildings  on  which 
protection  is  sought,  to  see  that  all  questions 
are  answered  by  the  applicant,  to  present 
the  application  to  the  chairman  of  the  board, 
and  to  collect  the  membership  fee  and  exami- 
nation fees,  is  an  Insurance  agent,  and,  as 
such,  liable  to  the  payment  of  the  privilege 
tax  exacted  of  insurance  agents.  Co-opera- 
tive Fire  Ins.  Order  of  Knoxville  v.  Lewis, 
80  Tenn.  (12  Lea)  136,  140. 

"Agent  or  agents,"  as  used  in  Act  March 
1 11,  1869,  I  22,  Imposing  a  penalty  on  agents 
I  acting  for  foreign  Insurance  companies  which 
I  are   not  authorbsed  to  do  business  in  the 
I  state.  Includes  any  one  who  In  any  manner 
aided  in  transacting  Insurance  business  in 
which   a   foreign    company   was    engaged, 
though  such   person  might  not  have  been 
agent  of  the  foreign  Insurance  company  in 
the  ordinary  sense  of  that  term,  and  any  one 
who  in  any  manner  aided  such  company  in 
transacting  its  business  was  an  agent  with- 
in the  meaning  of  the  statute.    People  v. 
People's  Ins.  Exch.,  18  N.  B.  774,  777,  126 
IlL  466,   2  L.   R.  A.  340. 

"Agent  or  agents,"  as  nsed  in  1  Starr 
ft  C.  Ann.  St  p.  1322,  providing  that  the 
term  "agent  or  agents"  shall  Include  an  ac- 
knowledged agent,  surveyor,  or  broker,  or 
any  other  person  or  persons  who  shall  in 
any  manner  aid  in  transacting  Insurance 
business  of  any  fire  Insurance  company  not 
Incorporated  by  the  laws  of  this  state.  In- 
cludes any  person  who  in  any  manner  aids 
in  the  transaction  of  the  company's  buslness» 
and,  if  the  company  must  in  any  way  avail 
Itself  of  the  acts  of  such  person,  the  person 
performing  them  may  be  said  to  aid  the 
company  in  its  Insurance  business.  Conti- 
nental Ins.  Co.  V.  Ruckman,  20  N.  B.  77, 
82,  127  111.  864,  11  Am.  St  Rep.  121. 

Any  person  who  solicits  in  behalf  of 
any  insurance  company,  or  agent  of  the 
same.  Incorporated  by  the  laws  of  this  or  any 
other  state  or  foreign  government,  or  who 
takes  or  transmits,  other  than  from  himself, 
an  application  for  insurance,  or  any  policy 
of  insurance,  to  or  from  such  company  or 
agent  of  the  same,  or  who  advances  or  oth- 
erwise gives  notice  that  he  would  receive 
or  transmit  the  same,  or  who  shall  receive 
or  deliver  a  policy  of  Insurance  of  any  such 
company,  or  who  shall  examine  or  Inspect 
any  risk  at  any  time,  or  receive  or  collect 
or  transmit  any  premiums  of  Insurance,  or 
make  or  forward  any  diagram  of  any  build- 
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ing  or  buildings,  or  do  or  perform  any  other 
act  or  thing  In  the  making  or  consummating 
of  any  contract  of  Insurance  for  or  with  any 
such  insurance  company,  other  than  for  him- 
self, or  who  shall  examine  Into  or  adjust, 
or  aid  in  adjusting,  any  loss  for  or  in  be- 
half of  any  such  company,  whether  any  of 
such  acts  shall  be  done  at  the  Instance  or  re- 
quest or  by  the  employment  of  such  Insurance 
company,  or  of  or  by  any  broker  or  other 
person,  shall  be  held  to  be  the  agent  of  the 
company  for  which  the  act  is  done  or  the 
risk  la  taken.    CIy.  Code  Ga.  1880^  I  2054. 

ZH8I7BANOE  BROXZaU 

Insurance  brokers  are  brokers  who  '^ro- 
•nre  Insurance  and  negotiate  between  insur- 
ers and  insured."  City  of  Little  Rock  ▼. 
Barton,  88  Ark.  436,  444  (citing  1  Bout.  Law 
Diet  224);  Bemheimer  v.  City  of  Leadrllle, 
24  Pac.  332,  833,  14  Colo.  618;  Romberg  y. 
Kouther,  57  N.  Y.  Bupp.  729,  780,  27  Misc. 
Bep.  227. 

What  is  understood  under  the  designa- 
tion of  an  "insurance  broker"  is  one  who 
acts  as  a  middleman  between  the  Insured 
and  the  company,  and  who  solicits  insurance 
from  the  public  under  no  employment  from 
sny  special  company,  but,  haying  secured 
an  order,  he  places  the  Insurance  with  the 
company  selected  by  the  insured,  or,  in  the 
absence  of  any  selection  by  him,  then  with 
the  company  selected  by  such  broker.  Or- 
dinarily, the  relation  between  the  insured  and 
the  broker  is  that  between  the  principal  and 
his  agent  Arff  y.  Star  Fire  Ins.  Co.,  25  N. 
B.  1073,  1074,  125  N.  Y.  57,  10  L.  R.  A.  600, 
21  Am.  St  Rep.  721. 

Section  216  of  an  ordinance  of  Chicago, 
passed  June  11,  1897,  defines  an  "insurance 
broker^  as  one  engaged  in  soliciting,  pro- 
curing, or  placing,  for  a  consideration,  insur- 
ance on  liyes,  or  on  buildings  or  other  prop- 
erty, either  directly  or  through  any  other 
broker,  or  through  any  insurance  agent  in 
or  with  any  insurance  company  or  associa- 
tion other  than  an  Insurance  company  or 
association  of  which  the  one  soliciting,  pro- 
curing, or  placing  the  insurance  in  any  case 
shall  be  the  duly  authorized  agent  Banta  r. 
City  of  Chicago,  50  N.  B.  233,  235,  172  Dl. 
204,  40  L.  R.  A.  611;  O'NeUl  y.  Sinclahr,  89 
N.  B.  124^  125,  158  DL  525. 

Rey.  St  1899,  |  7997,  defines  an  "insur- 
ance broker"  as  one  who,  for  compensation, 
acts  or  aids  in  any  manner  in  negotiating 
contracts  of  insurance  or  reinsurance  for 
any  person  other  than  himself,  and  not  be- 
ing the  appointed  agent  or  ofllcer  of  the 
company  in  which  such  insurance  is  ef- 
fected. Edwards  y.  Home  Ins.  Cow,  78  S. 
W.  881,  885,  100  Ho.  App.  695. 

Whoeyer  acts  or  aids  la  any  manner  in 
negotiating  contracts  of  insurance  or  rein- 
surancot  or  placing  rlskSi  or  effecting  Insur- 


ance or  reinsurance,  for  any  other  person 
than  himself,  receiying  compensation  there- 
for, and  is  not  the  ofl3cer,  member,  or  agent 
of  the  company  or  companies  in  which  such 
insurance  is  effected,  shall  be  deemed  to  l>e 
an  Insurance  broker.  1  P.  ft  Lb  Dig.  Laws 
Pa.  1894,  coL  2397,  I  125. 

Xnswmaoo  aceat. 

Anderson  defines  the  term  "insurance 
broker,"  as  a  person  who  negotiates  contracts 
of  insurance  as  the  agent  of  both  parties; 
therefore  a  person  who  is  employed  by  one 
company  to  represent  it  in  soliciting  appli- 
cations for  insurance,  with  authority  to  write 
and  issue  policies,  Is  not  an  "insurance  bro- 
ker*' subject  to  a  city  ordinance  applicable 
only  to  insurance  brokers.  Bemheimer  y. 
City  of  LeadyUle,  24  Pac.  332,  333,  14  Colo. 
51& 

The  insurance  broker  is  ordinarily  em- 
ployed by  the  person  seeking  the  insurance, 
and,  when  so  employed,  has  to  be  distin- 
guished from  the  ordinary  insurance  agent 
who  is  commissioned  and  employed  by  the 
Insurance  company  to  solicit  and  write  in- 
surance by  and  in  the  company.  The  former 
is  the  agent  of  the  insured;  the  latter  is  the 
agent  of  the  insurers  (Mechem,  Ag.  S  931), 
and  is  not  included  within  Laws  1892,  c. 
631,  I  1,  forbidding  insurers  or  other  agents 
from  Including  any  fee  in  the  premium 
charge.  Romberg  y,  Kouther,  57  N.  Y.  Supp. 
729,  780,  27  Misc.  Rep.  227. 

DrSUBANOB  BU8INE88. 

See,  also,  "Carry  on  Business.* 

The  business  of  insurance  has  been  held 
to  be  one  dependent  on  the  exercise  of  a 
franchise  which  the  state  has  the  right  to 
glye  and  to  withhold.  People  y.  Loew,  44 
N.  Y.  Supp.  42,  43,  19  Misc.  Rep.  24& 

Code,  art  23,  I  127,  proyiding  penalties 
for  any  person  or  association  which  shall 
do  an  "insurance  business"  without  comply- 
ing with  the  general  regulations  proyided 
for  the  transaction  of  such  business,  does 
not  apply  to  an  association  the  members  of 
which  pay  an  admission  fee,  monthly  dues, 
and  assessments  as  ordered  from  time  to 
time,  and  from  funds  thus  raised  the  asso- 
ciation contracts  to  repay  to  the  members 
certain  sums  in  case  of  sickness  or  death, 
or  at  the  expiration  of  a  fixed  number  of 
years.  Order  of  International  Fraternal  Al- 
liance of  Baltimore  City  y.  State,  26  Atl. 
1040,  1044,  77  Md.  547. 

nrSURANOE  OOMPANT. 

See  "Accident  Insurance  Company^; 
"Fire  Insurance  Company";  "Graye- 
yard  Insurance  Company";  "Mutual 
Insurance  Company.'* 
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All  Insurance  companies,  see  "All.** 
Any  insurance  company,  see  "Any.** 
As  moneyed  corporation,  see  "Moneyed 
Corporation." 

An  "insurance  company^  Is  an  Institu- 
tion which  undertakes  to  pay  a  sum  of 
money  on  the  death  of  the  assured,  or  at 
another  fixed  time,  in  consideration  of  pre- 
miums, assessments,  or  payments  made  in 
any  other  way.  A  benevolent  society,  having 
for  one  of  its  objects  the  creation  of  a  fund 
for  the  benefit  of  its  members  during  sickness 
or  other  disability,  and.  In  case  of  death,  to 
pay  a  stipulated  sum  to  such  person  or  per- 
sons as  may  be  designated  by  each  member, 
thus  enabling  him  to  guaranty  his  family 
against  want,  the  fund  being  raised  by  as- 
sessments made  up  on  the  occasion  of  the 
death  of  members,  and  by  fees  paid  upon  ap- 
plication for  the  right  to  participate  in  the 
benefits,  is  an  insurance  company.  State 
V.  Nichols,  41  N.  W,  4,  78  Iowa.  747. 

Mutual  aid  associations  whose  primary 
objects  are  social  and  charitable  purposes 
and  securing  efficient  mutual  aid  among 
their  members  are  held  not  to  be  insurance 
companies  in  Pennsylvania.  Penn  Mut  Life 
Ins.  Co.  Y.  Mechanics'  Sav.  Bank  ft  Trust 
Co.  (U.  8.)  72  Fed.  413,  420,  19  0.  0.  A.  286» 
38  L.  R.  A.  83,  70;  National  Mut  Aid  Soa  T. 
Lupoid.  101  Pa.  111.  119. 

An  association  incorporated  under  the 
benevolent  association  act  of  New  Jersey 
does  not  come  witliin  the  prohibition  of  the 
insurance  laws  of  the  state  so  long  as  it 
confines  its  agreements  to  the  payment  of 
sick  benefits  and  burial  expenses.  State  v. 
Taylor,  27  AtL  797.  798,  66  N.  J.  Law  (27 
Vroom)  49. 

The  term  "insurance  company^  does  not 
apply  to  a  benefit  society  doing  business  in 
Pennsylvania,  but  organized  in  Illinois  un- 
der a  law  providing  that  associations  which 
are  intended  to  benefit  widows,  orphans, 
heirs,  and  devisees  of  deceased  members 
thereof,  and  where  no  annual  dues  or  pre- 
miums are  required,  and  where  members 
shall  receive  no  money  as  profits  or  other- 
wise, shall  not  be  deemed  insurance  com- 
panies. Northwestern  Masonic  Aid  Ass'n  t. 
Jones,  26  Aa  253,  254. 154  Pa.  99,  36  Am.  St 
Rep.  810. 

The  distinguishing  feature  between  In- 
surance companies  and  mutual  benefit  so- 
cieties is  generally  that  the  former  contem- 
plate gain,  while  the  latter  contemplate 
benevolence  only.  Regardless  of  the  charac- 
ter of  the  company,  the  rights  of  persons 
claiming  insurance  arise  out  of  and  de- 
pend upon  contract  and  must  be  ascer- 
tained and  fixed  by  contract  Block  v.  Valley 
Mut  Ins.  Ass'n,  12  S.  W.  477.  478^  62  Ark. 
201,  20  Am.  St  Bep.  166. 


The  benefltiB  of  a  mutual  fire  insurance 
order  are  restricted  to  those  who  become 
members,  and  who  agree  to  do  Just  what  they 
require  to  be  done  for  themselves  upon  loss 
by  fire.  They  all  contract  for  a  benefit  to 
themselves  in  certain  contingencies,  and  pay 
their  money  for  it  The  order  is  not  a 
benefit  or  charitable  institution,  but  an  in- 
surance company.  Co-operative  Fire  Ins. 
Order  of  Knoxvllle  r.  Lewis,  80  Tenn.  (12 
Lea)  136,  141. 

All  benefit  societies,  whether  corpora- 
tions or  mere  voluntary  associations,  are^ 
strlctiy  speaking,  insurance  organizations, 
whenever,  in  consideration  of  periodical  con- 
tributions, they  engage  to  pay  the  member 
or  his  designated  beneficiary  the  benefit 
upon  the  happening  of  a  specified  contin- 
gency. It  may  be  also  asserted  as  a  geor 
era!  principle  that^  wherever  or  whenever 
a  benefit  society,  paying  a  benefit  to  the 
beneficiaries  of  its  deceased  members,  daims 
to  be  exempt  from  the  operation  of  certain 
laws  applicable  to  persons  or  companies  do- 
ing a  life  insurance  business,  it  can  only  safe- 
ly base  such  claim  upon  express  provisions 
of  its  charter,  or  of  the  statutes  exempting 
similar  organizations  from  such  liability. 
The  association  may  be  benevolent  and  char- 
itable, and  only  incidentally  provide  bene- 
fits for  its  members  or  their  beneficiaries; 
but  nevertheless,  when  it  contracts  to  pay  a 
certain  sum  to  the  appointees  of  its  members 
Upon  their  decease  while  in  good  standing, 
in  consideration  of  certain  contributions 
made  by  such  members  while  living.  It  is  do- 
ing a  life  insurance  business.  Citizens'  Life 
Ins.  Co.  V.  Commissioner  of  Insurance,  87  N. 
W.  126,  128,  128  Mich.  86. 

The  term  ''company**  or  "insurance  com- 
pany," as  used  in  the  chapter  relating  to  in- 
surance, includes  all  corporations,  associa- 
tions, partnerships,  or  Individuals  engaged 
as  principals  in  the  business  of  insurance. 
Bev.  Laws  Mass.  1902,  p.  1120,  c.  118,  I  1; 
Shannon's  Code  Tenn.  1896,  |  8274;  CiT« 
Code  Ala.  1896,  |  2576. 

When  consistent  with  the  context  and 
not  obviously  used  in  a  different  sense,  tho 
term  ^'insurance  company,"  as  used  in  a 
chapter  relating  to  home,  life,  and  accident 
Insurance  companies,  includes  all  corporations 
engaged  as  principals  in  the  business  of  lif^ 
accident  or  life  and  accident  insurance. 
Bey.  St  Tex.  1895,  art  8096a. 

As  used  in  the  chapter  regulating  In- 
surance companies,  'the  words  Insurance 
company  or  corporation,  or  association,  or 
Insurance  oi^ganlzation'  shall  be  held  to  mean 
and  do  mean  and  include  any  company,  as- 
sociation or  corporation  engaged  in  or  carry- 
ing on  in  any  manner  the  business  of  In- 
surance of  any  character  in  this  state:  pro- 
vided, that  the  provisions  of  this  chapter 
shall  not  apply  to  secret  or  fraternal  so- 
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duties,   lodges   or  councils   which   conduct 
fhelr   business  and  secure  membership  on  , 
the  lodge  system  exclusively,  haying  ritualls-  I 
tic  work  and  ceremonies  In  their  societies,  !  INST7BED. 
lodges  or  councils^   nor  to  any  mutual  or 
benefit  association  organized  or  formed  and 
composed  only  of  members  of  any  such  so- 
ciety, lodge  or  council  ezclusiyely.*'    Ballln- 
ger's  Ann.  Codes  k,  St  Wash.  1897,  |  2838. 


Co.,  44  N.  J.  Law  (15  Vioom)  83,  86^  43  Am. 
Sep.  402. 


Assured  distinguished,  see  '^Assured." 


The  words  'insurance  company**  and 
'insurance  corporation,*'  as  used  In  the  ar- 
ticle relating  to  Insurance,  shall  be  held 
to  mean  and  Include  any  association,  indi- 
Tldual,  company,  corporation,  partnership, 
or  joint-stock  company  engaged  In  or  carrying 
on  in  any  manner  the  business  of  Insurance 
in  the  state^  exc'ept  that  the  provision  of  the 
chapter  or  article  shall  not  apply  to  secret 
or  fraternal  societies,  lodges,  or  councils 
which  are  under  the  supervision  of  a  grand 
or  supreme  body,  who  secure  members 
through  the  lodge  system  exclusively,  and 
pay  no  commission  nor  employ  any  agents,  i 
except  in  the  organization  or  the  supervision  | 
of  the  woiiL  of  local  subordinate  lodges  or 
councils;  nor  to  companies,  societies,  or 
associations  organized  under  the  authority  or 
patronage  of  any  church  or  religious  denomi- 
nations, for  the  exclusive  purpose  of  in- 
suring the  property  of  churches  or  religious 
denominations,  and  the  personal  property  of 
the  pastors  or  ministers  thereof,  against 
loss  or  damage  by  fire»  lightning;  or  storm* 
Ey.    St   1903,   I   WL 


XHSUBANOE  POUOT. 

See  ''Policy  of  Insurance.* 


nrgURE. 

In  the  construction  of  an  Instruction 
that  the  inspection  of  cars  and  appliances 
must  be  sufficient  to  'insure"  safety  of  pas- 
sengers against  accident  the  word  was  con- 
strued not  to  have  been  used  in  the  limit- 
ed sense  that  the  carrier  was  an  Insurer, 
hot  in  the  sense  of  "to  secure"  or  "to  attain." 
Leonard  v.  Brooklyn  Heights  Co.,  87  N.  T. 
Supp.  985,  990,  57  App.  Dlv.  125. 

A  condition  in  a  fire  policy  providing 
that  oveiy  parson  insuring  In  such  company 
must  give  notice  of  any  other  insurance,  etc^ 
does  not  refer  solely  to  the  moment  of  enter- 
ing into  the  contract  of  insurance,  but  a  per- 
son may  be  properly  said  to  be  Insuring  his 
property  during  all  the  time  the  policy  con- 
tinues in  force;  so  that,  where  it  is  provid- 
ed that  the  policy  shall  be  void  in  case  the 
peraon  "Insuring  his  property"  effects  other  in^ 
surance  without  giving  notice  to  the  in- 
surer, the  policy  is  rendered  void  by  other 
Insurance  effected  after  its  issuance.  War- 
wide  T*  Monmouth  County  Mut  Fire  Ins. 


In  a  policy  of  marine  insurance  provid- 
ing that  all  sums  due  the  company  from  '*the 
insured"  when  such  loss  becomes  due  being 
first  deducted,  and  all  sums  becoming  due  be- 
ing first  paid  or  secured  to  the  satisfaction 
of  the  company,  the  loss  should  be  paid  with- 
in a  certain  time,  the  "insured"  means  not  the 
party  who  procures  the  Insurance,  but  the 
party  for  whose  benefit  the  insurance  is 
made.  He,  and  he  only,  can  properly  be  said 
to  be  the  Insured,  for  he  is  ultimately  to 
pay  the  premium,  and  to  have  the  benefit  If 
a  loss  occurs.  Hurlbert  v.  Pacific  Ins.  Co.  (U. 
&)  12  Fed.  Cas.  1009, 1011. 

In  an  insurance  policy  providing  that  it 
shall  be  void  in  case  of  any  fraud  or  false 
swearing  by  the  insured,  either  before  or 
after  the  loss,  touching  any  matter  relating  to 
the  insurance,  and  that  the  word  "insured" 
shall  be  held  to  include  the  legal  representa- 
tive of  insured,  the  term  will  not  include  a 
mere  agent  of  the  insured,  such  as  the  hus- 
band of  insured.  Metzger  t.  Manchester  Fire 
Assur.  Co.,  63  N.  W.  650,  651,  102  Mich.  3d4. 

Whenever  the  word  "insured"  occurs  in 
a  standard  fire  insurance  policy,  it  shall  be 
held  to  include  the  legal  representative  of 
the  insured.    Rev.  St  Wis.  1898,  |  1941-60. 

The  person  indemnified  by  a  contract  of 
insurance  is  called  the  "insured."  Civ.  Code 
Mont  1895,  |  S390;  Rev.  Codes  N.  D.  1899,  \ 
4445;    Civ.  Code  &  D.  1903,  \  1797. 

The  "Insured"  is  the  person  on  whose 
life  a  policy  of  insurance  is  effected.  Bev. 
St  Tex.  1895»  art  8096a. 

I1I8I7BEB. 

See  "Co-Insurer.** 

The  person  who  undertakes  to  indemnify 
another  by  contract  of  insurance  is  called 
the  "insurer."  av.  Code  Mont  1895,  %  8390; 
Bev.  Codes  N.  D.  1899.  I  4445;  Civ.  Code 
S.  D.  1903,  I  1797. 

INSURRECTION. 

An  insurrection  Is  a  rising  against  dvll 
or  political  authority;  the  open  and  active 
opposition  of  a  number  of  persons  to  the  ex- 
ecution of  law  in  a  dty  or  state;  a  rebellion; 
a  revolt  Allegheny  County  v.  Gibson,  90 
Pa.  897,  417,  85  Am.  Bep.  670  (dtlng  Wor- 
cester, Diet);  Spruill  v.  North  Carolina  Mot 
Life  Ins.  Co.,  46  N.  a  126,  127. 

Insurrection  consists  in  any  combined  re- 
sistance to  the  lawful  authority  of  the  static 
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with  the  intent  of  denial  thereof,  when  the 
same  is  manifested  or  intended  to  be  mani- 
fested by  acts  of  violence.  Pen.  Code  Ga. 
1885,  S  f^. 

The  term  ^^insurrection*'  means  an  armed 
assembly  of  persons  having  intent  to  resist 
or  subvert  lawful  authority.  Code  Miss. 
1892,  S  1506. 

"Riot,  insurrection,  and  civil  commotion" 
were  held  to  import  occasional  local  or  tem- 
porary outbreaks,  of  unlawful  violence, 
which,  though  temporarily  destructive  in 
their  effects,  did  not  rise  to  the  proportions 
of  organized  rebellion  against  the  govern- 
ment Boon  v.  JEtna  Ins.  Co.,  40  Conn.  675, 
584. 

In  common  parlance,  there  is  little  or 
no  difference  between  "mutiny"  and  "insur- 
rection." McCargo  v.  New  Orleans  Ins.  Co. 
(La.)  10  Rob.  202,  313,  43  Am.  Dec.  180. 

The  term  "insurrection,"  as  used  in  a 
statute  making  it  a  capital  offense  for  any 
free  person  to  aid  or  assist  in  any  insurrec- 
tion or  rebellion,  or  intended  insurrection  or 
rebellion,  of  slaves,  is  synonymous  with  the 
term  "rebellion"  as  there  used.  State  v.  Mc- 
Donald (Ala.)  4  Port  449.  455. 

The  open  and  active  opposition  of  a 
number  of  persons  to  the  execution  of  the 
laws  of  the  United  States,  of  so  formidable  a 
character  as  to  defy  for  the  time  being  the 
authority  of  the  government,  constitutes  an 
"insurrection,"  even  though  not  accompanied 
by  bloodshed,  and  not  of  sufficient  magnitude 
to  render  success  probable.  Thus,  if  any  per- 
son or  persons  have  willfully  obstructed  and 
retarded  the  mails,  and  their  attempted  ar- 
rest for  such  an  offense  has  been  opposed  by 
such  a  number  of  persons  as  would  consti- 
tute a  general  uprising  in  that  particular  lo- 
cality, and  has  threatened  for  the  time  being 
the  civil  and  political  authority,  there  is  an 
insurrection;  and  he  who,  by  speech,  writing, 
or  other  inducement,  assists  in  setting  it  on 
foot,  or  carrying  it  along,  or  giving  it  aid  or 
comfort  is  guilty  of  a  violation  of  the  law. 
In  re  Charge  to  Grand  Jury  (U.  S.)  62  Fed. 
828,  830. 

INT. 

"Int,"  as  used  in  a  note  reciting,  "Int  @ 
6  %  p.  a.,"  is  to  be  construed  as  an  abbrevia- 
tion for  "Interest"  Belford  v.  Beatty,  34  N. 
E.  254,  255,  145  111.  414. 

INTAKEN. 

Where  a  charter  party  provided  for  a 
certain  rate  of  freight  on  a  certain  amount 
of  iron  ore  "intaken,"  the  original  word  "de- 
livered" in  the  charter  party  being  stricken 
out  and  the  word  "intaken"  written  in,  and 


the  master,  at  the  port  of  loading,  being 
without  opportunity  of  weighing,  demanded 
a  certain  number  of  tons,  which  were  prom- 
ised him,  and  he  issued  a  bill  of  lading  there- 
for, the  contract  requires  the  payment  of 
freight  on  the  amount  taken  aboard  as  evi- 
denced by  the  bill  of  lading,  and  not  the 
amount  "delivered"  at  the  port  of  delivery. 
Gullicksen  v.  Chicora  Fertilizer  Co.  (U.  S.) 
49  Fed.  876,  877. 

"Intake  weight"  as  used  in  a  charter  par- 
ty which  provides  that  freight  is  to  be  paid 
upon  the  unloading  and  right  delivery  of  the 
cargo  on  "intake  weight,"  means  the  freight 
on  the  whole  cargo  taken  on  board,  and 
would  bind  the  charterer  to  pay  the  same^ 
even  though  a  portion  of  -the  cargo  was 
damaged,  without  the  ship's  fault  by  an  ex- 
cepted peril,  and  sold  on  the  voyage,  if  the 
remaining  portion  is  rightiy  delivered.  Har- 
rison V.  One  Thousand  Bags  of  Sugar  (U.  8.) 
44  Fed.  686,  687;   Id.,  50  Fed.  116. 

INTANGIBLE  PROPERTY. 

As  used  in  opinions  holding  that,  where 
the  valuation  and  assessment  of  capital  stock 
is  required  by  statute,  the  provisions  include 
all  of  the  tangible  and  intangible  property 
of  the  corporation,  the  word  "intangible"  in- 
cludes not  only  the  value  of  franchises,  but 
also  any  other  property  rights  which  the  com- 
panies or  associations  may  own  and  which 
are  taxable.  Western  Union  TeL  Co,  T.  Nor- 
man (U.  S.)  77  Fed.  13,  26. 

INTEGRAL 

The  term  "integral,"  as  used  in  a  claim 
for  an  improvement  in  galvanic  batteries, 
stating  that  the  negative  element  and  top  or 
cover  of  the  Jar  are  formed  of  a  single  inte- 
gral piece  of  molded  material,  involves  the 
idea  of  a  cup  and  cover  molded  in  one  piece, 
and  cannot  be  construed  as  relating  to  a 
whole  composed  of  parts  specially  distinct 
Holtzer  v.  Consolidated  Electric  Mfg.  (^.  (U. 
8.)  60  Fed.  748,  748. 

INTEGRITY. 

See  "Want  of  Integrity .*• 

Within  Code  Civ.  Proc.  I  1350,  providing 
that  no  person  is  competent  to  serve  as  an 
executor  who  is  wanting  in  integrity,  'in- 
tegrity" means  soundness  of  moral  principle 
and  character,  as  shown  by  one  person  deal- 
ing with  others  in  the  making  and  perform- 
ance of  contract  and  fidelity  and  honesty  in 
the  discharge  of  trusts.  It  is  used  as  a 
synonym  for  "probity,"  "honesty,"  and  "up- 
rightness" in  business  relations  with  others. 
In  re  Bauquier's  Estate,  26  Pac  178,  88  Cat 
302. 
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INTELLIGENCE. 

"Intelligence"  or  information  la  not  an 
article  of  commerce,  in  any  proper  meaning 
of  that  word.  Neither  are  they  subjects  of 
trade  and  barter,  offered  in  the  market  as 
something  having  an  existence  and  ralue  in- 
dependent of  the  parties  to  them.  Neither 
are  they  commodities  to  be  shipped  or  for- 
warded from  one  state  to  another  and  there 
put  up  for  sale.  The  information  furnished 
by  mercantile  agencies  to  subscribers  of  their 
rating  books  Is  like  other  personal  contracts 
between  parties;  it  is  individual  in  its  cliar- 
acter,  and  has  no  relation  to  the  general  pub- 
lic. The  mercantile  agency  is  not  a  common 
carrier.  It  is  no  intermediate  instrument  to 
disseminate  its  Information,  but  it  is  a  col- 
lector, storer,  and  holder  of  It,  to  be  given 
directly  to  those  who  wish  to  purchase  or 
pay  for  it.  State  v.  Morgan,  48  N.  W.  814, 
320,  2  S.  D.  32. 

INTEIXIOENCE  OFFICE. 

"Intelligence  offices"  are  offices  for  the 
obtaining  of  employment  for  female  domes- 
tic servants  or  other  laborers.  Keim  v.  City 
of  Chicago,  46  111.  App.  445,  446. 

IHTEIiIiIOElfT. 

In  construing  Code  Civ.  Proc.  |  1059, 
providing  that,  in  order  to  serve  as  a  juror, 
a  person  must  be  "intelligent,"  it  was  said 
that  "no  particular  degree  of  intelligence  is 
or  could  be  prescribed.  It  is  always  desira- 
ble that  the  trial  jury  in  a  criminal  case 
should  be  composed  of  men  of  intelligence 
sufficient  to  understand  and  appreciate  and 
to  dispose  properly  of  the  particular  case  on 
trial.  The  grade  of  intelligence  to  comply 
fairly  with  this  requirement  must  necessari- 
ly be  different  in  different  cases.  It  would 
not  be  the  same  in  all  cases.  A  plain,  simple 
case  involving  no  complicated  questions  of 
fact  and  no  intricate  questions  of  law  would 
not  call  for  the  same  degree  of  intelligence 
as  a  case  in  which  the  questions  of  fact  were 
considerably  involved  and  the  questions  of 
law  were  difficult  to  appreciate  and  under- 
stand. Whether  in  any  case  persons  called 
and  examined  as  jurors  are  so  intelligent  as 
to  meet  this  requirement  of  the  statute  must 
therefore  be  necessarily  determined  by  the 
trial  court,  and  must  rest  in  the  good  judg- 
ment and  sound  discretion  of  the  trial  judge. 
People  V.  McLaughlin,  37  N.  Y.  Supp.  1005, 
1009,  2  App.  Div.  419. 

nfTEIXIOIBLE— INTEIXIOIBLT 

In  construing  the  statute  permitting  all 
matters  of  defense  to  be  given  in  evidence 
uncVer  the  general  issue  on  the  defendant  fil- 
ing a  notice  of  all  matters  in  avoidance,  and 
of  any, defense,  "stating  in  general  terms, 


and  without  unnecessary  prolixity,  and  in  a 
manner  'intelligible'  to  a  person  of  ordinary 
understanding,  the  true  ground  and  sub- 
stance of  the  defense  relied  upon,"  the  court 
said:  "The  expression.  *in  general  terms,' 
concisely,  comprehensively,  and  the  expres- 
sion 'without  unnecessary  prolixity,'  i.  e., 
unnecessary  minuteness  of  detail,  Is  unmean- 
ing, for  that  is  equally  a  fault  in  a  special 
plea,  although  not  demurrable  in  either;  and 
the  expression  'intelligible  to  a  person  of  or- 
dinary understanding*  evidently  refers  to  the 
kind  of  language,  and  was  doubtless  intend- 
ed to  prevent  the  use  of  technical  phrases. 
They  all  refer  to  the  manner  of  stating  the 
defense,  and  do  not  excuse  an  omission  of 
substance."  Merrill  v.  Everett,  88  Conn.  40, 
48. 

"Intelligible,"  as  nsed  in  Code,  c.  50,  § 
180,  providing  that  the  form  of  entries  in  the 
docket  of  a  justice  shall  be  regarded  as  im- 
material "if  the  truth  is  stated  so  as  to  be 
intelligible,"  means  intelligible  to  a  persor 
of  ordinary  intelligence,  and  not  so  plain 
that  "a  fool  who  runs  may  read."  Davis  v. 
Trump,  27  S.  B.  397,  308,  43  W.  Va.  191,  64 
Am.  St  Rep.  849. 

The  requirement  that  an  Indictment 
shall  set  forth  the  offense  in  "plain  and  In- 
telligible words"  is  not  satisfied  by  an  in- 
dictment from  which  no  offense  against  the 
law  of  the  state  can  be  deduced  except  by  a 
process  of  inference  and  elimination.  Jen- 
nings V.  State,  7  Tex.  App.  350,  858. 

Code  Civ.  Proc.  I  2235,  requires  the  pe- 
tition in  summary  proceedings  to  "intelligi- 
bly", designate  the  person  or  persons  against 
whom  the  proceeding  is  instituted,  and  to 
specify  who  are  principals  or  tenants  and 
who  are  undertenants  or  assigns.  Held,  that 
the  term  "John  Doe  and  Richard  Roe,  Under- 
tenants," was  a  sufficient  compliance  with 
the  statute,  though  the  petition  did  not  aver 
that  the  names  were  fictitious,  and  used  in 
ignorance  of  the  true  names.  Where  the 
fact  that  the  names  were  fictitious  was  stat- 
ed in  the  precept,  and  there  was  no  pretense 
that  the  parties  interested  did  not  know  for 
whom,  the  precept  was  intended,  the  word 
"intelligibly"  does  not  mean  that  the  names 
of  the  defendants  should  be  used  in  the  pe- 
tition. It  is  sufficient  If  the  persons  against 
whom  the  proceeding  is  instituted  are  in- 
telligibly designated  therein.  Ash  v.  Purnell, 
11  N.  Y.  Supp.  54,  55,  16  Daly,  189. 

INTEMPERANCE. 

See  "Habitual  Intemperance.** 
Intoxicated  distinguished,  see  "Intoxicat- 
ed— Intoxication." 

"Intemperance"  does  not  necessarily  im- 
ply drunkenness.  It  is  defined  to  be  the  use 
of    anything    beyond    moderation,    but    the 
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word  "Intoxicated"  means  to  become  inebri- 
ated or  drunk.  Mulliniz  y.  People,  76  IlL 
211,  213. 

An  occasional  use  of  alcoholic  liquors  or 
opium  by  one  insured  in  a  life  insurance 
company  is  not  to  be  deemed  ''intemper- 
ance," but  such  person  must  indulge  in  them 
to  such  an  extent  as  would  be  considered  an 
excess.  Mowry  v.  Home  Life  Ins.  06.,  9  R. 
I.  ^iQ,  355. 

Death  from  "intemperance,"  within  the 
meaning  of  a  life  policy  releasing  the  insurer 
from  liability  for  the  death  of  insured  caus- 
ed by  intemperance,  includes  death  from  a 
cause  occasioned  or  produced  by  the  exces- 
sive use  of  intoxicating  liquors  by  insured, 
and  therefore  the  insurers  are  not  liable  for 
a  death  occasioned  by  the  act  of  insured  in 
escaping  from  those  having  him  in  charge 
while  he  is  in  a  fit  of  delirium  and  running 
into  the  open  air  and  through  the  streets,  in 
inclement  weather,  without  clothing.  Miller 
V.  Mutual  Ben.  Ins.  CO.,  34  Iowa,  222. 

HrXEMPlpSRATE. 

See  "So  far  intemperate  as  to  impair 
health." 

The  word  "intemperate,"  when  used  to 
characterize  a  person,  may  mean  that  he  is 
excessive  either  in  meat  or  drink,  or  that  he 
is  Impassionate  or  ungovernable.  Thus  an 
allegation  in  a  pleading  alleging  that  a  mort- 
gage was  obtained  by  undue  influence  from 
the  husband  of  the  pleader  is  bad  for  un- 
certainty, unless  the  sense  in  which  the  word 
'Intemperate"  is  used  is  made  to  appear. 
In  re  Murdock  (Md.)  2  Bland,  461,  463,  20 
Am.  Dec.  381. 

The  term  "intemperate,"  as  used  in  v 
statute  prohibiting  the  furnishing  of  liquor 
to  a  person  of  known  intemperate  habits, 
means  any  immoderate  or  excessive  use  of 
Intoxicating  liquors.  Zeigler  t.  Common- 
wealth (Pa.)  14  Atl.  237.  238. 

INTEMPERATE  HABITS. 

An  "intemperate  habit"  is  a  habit  pur- 
sued to  excess.  Zeigler  v.  Commonwealth 
(Pa.)  14  AU.  237,  238. 

Act  May  13.  1887,  I  17,  providing  that 
the  offense  of  selling  intoxicating  liquors  to 
a  person  of  "known  intemperate  habits" 
shall  be  punished,  means  only  when  the  per- 
son's intemperance  has  become  so  conspic- 
uous as  to  form  a  habit,  and  that  habit  is 
known,  not  merely  to  his  family  or  to  a 
night  watchman,  but  to  his  friends  and 
neighbors,  and  the  community  in  which  he 
lives.  Commonwealth  v.  Zelt,  21  Atl.  7,  9, 
138  Pa.  615,  11  L.  R.  A.  602. 

"Intemperate  habits,"  within  the  mean- 
ing of  Code^  I  4205^  making  it  criminal  to 


sell  liquors  to  a  person  of  intemperate  hab» 
its,  cannot  be  predicated  of  a  person  who 
occasionally  drinks  to  excess,  but  it  is  not 
necessary  to  show  that  he  is  drunk  every 
day.  If  sobriety  is  the  rule,  and  an  occa- 
sional intoxication  be  an  exception,  he  is  not 
within  the  statute;  but,  on  the  other  hand, 
if  the  habit  is  to  drink  to  intoxication  when 
occasion  offers,  and  sobriety  or  abstinence  is 
an  exception,  the  charge  of  intemperate  hab- 
its is  sustained.  Tatum  y.  State,  63  Ala.  147, 
149. 

The  expression  "intemperate  habits,"  as 
used  in  Rev.  Code,  §  3618,  prohibiting  the 
selling,  giving  away,  etc.,  of  intoxicating 
liquors  to  persons  of  known  intemperate 
habits,  means  frequent  use  of  intoxicating 
liquors  to  an  excess,  producing  either  drunk- 
enness, or  any  change,  mental  or  physical, 
from  a  natural  condition  of  sobriety.  Smith 
V.  State,  55  Ala.  1,  3. 

A  man  of  "intemperate  habits,"  within 
the  meaning  of  the  statute  prohibiting  the 
sale  of  intoxicating  liquors  to  such  a  man,  is 
"one  who  is  in  the  habit  of  getting  drunk 
now  and  then,  or  getting  under  the  Influence 
of  liquor  every  once  in  a  while."  Elkins  v. 
Buschner  (Pa.)  16  Atl.  102,  104. 

INTEND. 

To  "intend**  is  to  fix  the  mind  upon;  to 
have  a  design;  to  purpose.  People  v.  Van- 
derpool,  1  Mich.  N.  P.  264,  267. 

"To  Intend'  must  be  understood  to  mean 
the  same  with  'design'  or  'contemplate.' " 
State  T.  McDonald  (Ala.)  4  Port  449,  455. 

"Intends"  refers  to  future  contemplated 
action.  Greeley  v.  Greeley,  73  Pac.  295,  296, 
12  Okl.  659. 

The  word  "intended"  in  Gen.  St  p.  477, 
providing  that  an  Injunction  may  be  granted 
against  the  malicious  erection,  by  an  owner 
or  lessee  of  land,  of  any  structure  upon  it 
intended  to  annoy  or  injure  any  property  or 
adjacent  land  in  respect  to  the  use  or  dis- 
position of  the  same,  imports,  when  con- 
strued with  the  word  "malicious,"  that  there 
must  be  a  motive  to  injure  the  adjoining 
proprietor.  "The  statute  concerns  itself 
wholly  with  the  motive;  therefore  It  in- 
quires for  that;  that  found  to  be  malicious, 
the  statute  disregards  the  incident  and  puts 
an  immediate  end  to  the  wrong  by  injunc- 
tion. Where  one,  from  pure  malice,  shuts 
air  and  light  from  his  neighbor's  dwelling, 
this  statute  obviously  intends  to  give  the  in- 
jured persons  more  effective  and  speedy  re- 
lief than  comes  from  successive  and  long- 
delayed  actions  at  law  for  damages."  Har- 
bison V.  White,  46  Conn.  106,  108. 

The  use  of  the  word  '^tended,"  In  an 
instruction  in  ejectment  that  if  the  Jury 
believed  that  certain  land  warrants  were  lo- 
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cated  or  intended  to  be  located  on  tbe  land 
claimed  by  pldintiffs,  the  yerdlct  should  be 
tor  tbe  plaintiffs,  was  construed  to  have  been 
used  as  contrasting  a  chamber  suryey  with 
an  actual  survey,  and  not  as  indicating  a 
mere  mental  purpose  to  appropriate  the  land, 
as  contradistinguished  from  an  actual  ap- 
propriation; and  therefore  the  instruction  is 
correct,  as  a  chamber  location  is  valid.  Mc- 
Barron  t.  Gilbert,  42  Pa.  (6  Wright)  268,  278. 

Under  Rev.  St  U.  S.  §  6467  [U.  8.  Oomp. 
St  1901,  p.  3691],  punishing  any  person  in 
the  postal  service  who  secretes,  embezzles, 
or  destroys  a  letter  intrusted  to  him  or  com- 
ing into  his  possession,  "intended  to  be  con- 
veyed by  mail,"  such  letter  is  one  which  is 
intrusted  to  or  comes  to  the  possession  of 
some  postal  employ^,  to  be  transmitted  by 
means  of  the  mail  or  mail  agencies  of  the 
United  States  to  the  person  to  whom,  under 
whatever  name,  it  Is  addressed,  or,  which  is 
the  same  thing,  to  some  person  authorized 
to  receive  it  from  the  mail,  before  or  after 
It  reaches  the  particular  place  to  which  it  is 
directed.  It  cannot  be  that  a  letter  is  in- 
tended to  be  conveyed  by  mall,  within  the 
meaning  of  the  statute,  when  the  postal  au- 
thorities, acting  in  co-operation  with  the 
sender,  intend,  after  tbe  letter  is  put  in  the 
mail,  to  resume  possession  of  it  themselves, 
or  to  permit  the  sender  to  do  so,  before  it 
reaches  the  hands  of  any  carrier,  messenger, 
or  other  postal  employ^,  for  delivery  to  the 
proper  perso  i.  United  States  v.  Matthews 
(U.  S.)  85  Fed.  890,  895,  1  L.  R.  A.  104; 
United  States  v.  Denicke  (U.  S.)  85  Fed.  407, 
408. 

As  about. 

An  affidavit  that  the  defendant  intends 
to  abscond  is  not  a  compliance  with  the  re- 
quirement of  the  "stay  act"  of  1861,  §  2, 
that  there  should  be  an  affidavit  that  the 
defendant  is  about  to  abscond.  Tbe  word 
"about"  expresses  the  present  purpose  of  ful- 
fillment while  "Intend"  merely  imports  an 
inclination  to  do  an  act,  the  performance  of 
which,  depending  on  circumstances.  Implies 
no  fixed  design.  Guilleaume  v.  Miller  (S.  C.) 
14  Rich.  Law,  118,  120. 

As  calculated. 

Act  Cong.  June  8,  1872,  §  148,  as  amend- 
ed by  Act  March  3;  1873.  §  2,  providing  for 
the  punishment  of  a  person  depositing  in  the 
mails  any  article  or  thing  "designed  or  in- 
tended for  the  prevention  of  conception  or 
procuring  of  abortion,"  should  not  be  con- 
sidered as  intended  to  describe  the  intent, 
which  must  be  an  element  of  the  crime 
against  the  United  States,  but  simply  as  de- 
scriptive of  the  article  made  contraband,  and 
the  phrase  must  be  understood  to  indicate  as 
contraband  in  the  mail  any  article  or  thing 
designated  in  a  manner  calculated  to  secure 
its  use  by  any  one  for  the  purpose  of  pre- 


venting conception  or  procuring  abortio;^, 
whether  the  article  would  in  reality  accom- 
plish the  result  represented,  or  whether  the 
party  depositing  desired  or  expected  such  a 
result,  being  immaterial.  United  States  v. 
Bott  (U.  S.)  24  Fed.  Cas.  1204,  1205. 

As  likeUhood. 

Gen.  St  c.  124,  S  2,  provides  that  a  per- 
son may  be  arrested  on  mesne  process  in  an 
action  of  tort  where  the  plaintiff,  etc.,  makes 
oath  that  he  has  reason  to  believe  that  the 
defendant  is  likely  to  remove  beyond  the 
Jurisdiction  of  the  court  to  which  the  writ  is 
returnable.  An  oath  stated  that  the  person 
who  made  it  had  reason  to  believe  that  tbe 
defendant  "Intends"  to  leave  the  state. 
Held,  that  the  word  "intends,"  as  used  in 
the  oath,  should  not  be  construed  as  synony- 
mous with  the  requirements  of  the  statute, 
and  that  the  oath  was  insufficient  "A  per- 
son may  'intend'  to  do,  but  there  is  no  like- 
lihood that  he  will  do;  and  one  person  may 
safely  swear  that  he  has  reason  to  believe 
that  another  'intends'  to  do  an  act  which  he 
has  no  reason  to  believe  it  likely  that  the 
other  will  do."  Wood  v.  Melius,  90  Mass.  (8 
Allen)  434. 

INTENDED. 

A  memorandum  attached  to  a  contract 
which  provided  for  the  shipping  of  a  certain 
number  of  cattle  on  each  steamer  of  a  cer- 
tain line,  the  memorandum  being  as  follows: 
**This  contract  to  include  all  steamers  of 
the  Beaver  Line  intended'  to  load  at  New 
York  this  season" — means  intended  at  the 
time  the  contract  was  delivered.  It  cannot 
reasonably  be  supposed  that  the  intention 
of  the  parties  was  that  the  contract  should 
be  materially  enlarged  or  restricted  by  the 
indefinite  future  changes  of  intention  by  one 
party,  without  the  other's  assent,  at  any  time 
up  to  the  close  of  the  shipping  season. 
Canada  Shipping  Co.  v.  Acer  (U.  S.)  26  Fed. 
874,  876. 

INTENDED  FOR  EXPORT. 

See  "Export — Exportation." 


INTENDED  FOR  SAIiE. 

"Intended  for  sale,"  as  used  In  St  1858, 
c.  48,  prescribing  the  form  of  complaint,  that 
intoxicating  liquors  are  kept  at  a  certain 
place,  intended  for  sale,  contrary  to  law, 
means,  when  referring  to  the  forfeiture  of 
the  liquors,  intended  for  sale  by  any  one, 
without  regard  to  the  person,  but  when  re- 
ferring to  the  conviction  of  a  person  for 
keeping  such  liquors,  it  means  intended  for 
sale  by  him  in  violation  of  law.  State  v. 
Learned,  47  Me.  426,  428. 
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UTTENDED  TO  BE  BEOOBDED. 

The  words  "Intended  to  be  recorded," 
ased  in  a  deed  in  reference  to  a  power  of  at- 
torney under  which  the  deed  purports  to  have 
been  made,  imply  a  covenant  on  the  part 
of  the  grantor  to  procure  the  power  to  be 
recorded  within  a  reasonable  time^  Penn  t. 
Preston  (Pa.)  2  Bawle»  14,  1& 


INTENT. 

See  "Felonious  Intent";  "Fraudulent 
Intent";  "Larcenous  Intent";  "Legis- 
lative Intention";  "Rational  Intent"; 
"With  Intent" 

•*The  word  'intent,'  referred  to  an  act, 
denotes  a  state  of  mind  with  which  the  act 
is  done."  Shotwell  v.  Nicollet  Nat  Bank,  45 
N.   W.   842,  844.   48   Minn.   889. 

"Intent"  means  the  doing  or  not  doing 
of  an  act  with  the  purpose  or  desire  of  ac- 
complishing a  certain  known  eCTect  or  result 
In  re  Binninger  (U.  S.)  3  Fed.  Gas.  412,  416. 

"Intent"  as  used  in  an  indictment  char- 
ging that  defendants  conspired  "for  the  un- 
lawful, malicious,  and  felonious  purpose,  and 
with  fraudulent  and  malicious  Mntent  and 
purpose,'"  to  obtain,  etc.,  is  equivalent  to 
design.  State  t.  Grant,  53  N.  W.  120,  121,  86 
Iowa,  216. 

The  word  "intent"  as  used  in  an  indict- 
ment charging  the  commission  of  an  as- 
sault with  intent  to  murder,  is  equivalent  to 
the  word  "purpose,"  as  used  in  the  statute 
defining  murder.  Carder  v.  State,  17  Ind. 
307,  308. 

As  used  in  speaking  of  an  "Intent"  to 
do  an  act  'it  only  implies  the  purpose  of  do- 
ing such  act"  Johnson  v.  State,  14  Ga.  65, 
69. 

An  "intent" — ^that  is,  a  purpose,  an  aim, 
a  design — is,  in  Jurisprudence,  whatever  may 
be  said  of  it  in  metaphysics,  as  much  an 
act  as  is  a  physical  act  performed.  The  one 
is  the  exertion  of  the  power  of  the  mind, 
the  other  the  exertion  of  the  power  of  the 
body.  First  Nat.  Bank  v.  Swan,  23  Pac.  743, 
745,    8   Wyo.   356. 

Attempt  distingiilsliecL 

The  only  distinction  between  an  "in- 
tent" and  an  "attempt"  to  do  a  thing  is  that 
the  former  implies  the  purpose  only,  while 
the  latier  both  the  purpose  and  the  natural 
effort  to  carry  that  purpose  into  execution. 
Therefore  a  mere  "intent"  to  commit  a  par- 
ticular oCTense  does  not  involve  an  "attempt" 
to  do  it  State  v.  Bullock,  13  Ala.  413.  416; 
Prince  v.  State,  35  Ala.  367;  Witherby  v. 
State,  39  Ala.  702,  703;  Hart  v.  State,  38 
Tex.  882,  383;  Atkinson  t.  State  (Tex.) 
30  S.  W.   1064,  1065. 


"Intent,"  as  used  in  a  criminal  statute, 
denotes  a  state  of  the  mind  with  which  the  act 
is  done.  It  is  neither  synonymous  nor  sub- 
stantially the  same  as  "attempt'*  since  an 
attempt  is  rather  an  act  of  moving  towards 
or  doing  the  thing,  than  the  purpose  of  do- 
ing it  An  attempt  is  the  overt  act  itself: 
thus,  an  assault  "is  an  attempt  to  strike, 
and  is  very  diCTerent  from  a  mere  intent  to 
strike."    State  v.  Martin,  14  N.  O.  329,  330. 

There  is  a  marked  distinction  between 
"attempt"  and  "intent"  The  former  con- 
veys the  idea  of  physical  eCTort  to  accomplish 
the  act  the  latter  the  state  of  mind  with 
which  the  act  is  done  or  contemplated.  Nei- 
ther mere  words  or  threats,  nor  preparation 
to  commit  a  crime,  are  sufficient  to  consti- 
tute an  attempt  It  is  essential  that  there 
shall  be  soiHe  overt  act  which  will  apparent- 
ly result  in  the  crime  unless  interrupted  by 
circumstanced  independent  of  the  doer's  will, 
and  such  is'itB  meaning  in  the  rule  tliat  to 
make  out  the  t:rime  of  assault  with  intent 
to  commit  rape,  there  must  be,  first  An  at- 
tempt, and,  second,  intent,  to  accomplish  sex- 
ual intercourse,  forcibly  and  against  the  will 
of  the  woman.  Hollister  v.  State^  59  N.  B. 
847,    848,    156    Ind.    255. 

I  In  the  crime  of  assault  with  Intent  to 
commit  rape,  the  "intent"  is  the  fixed  purpose 
{ of  the  mind  in  connection  with  the  as- 
j  sault  It  is  an  essential  element  of  the  of- 
fense, and,  while  it  is  supposed  that  some 
word  or  expression  would  suffice  as  a  sub- 
stitute for  the  word  "intent"  an  indictment 
charging  that  the  defendant  did  make  an 
assault  and  did  then  and  there  unlawfully 
attempt  etc. — that  is,  do  some  act — it  was 
not  sufficient,  for  an  act  is  not  intent,  though 
It  may  be  evidence  of  it  State  v.  Gold- 
ston,  9  S.  B.  580,  581.  103  N.  C.  323. 

The  word-  "intent"  as  used  in  an  indict- 
ment charging  a  person  with  stabbing  anoth- 
er with  "Intent  to  murder,"  is  equivalent  to 
"attempt  to  kill  and  murder,"  the  words 
used  in  the  statute  defining  the  crime,  though 
a  difference  exists  in  the  terms  taken  sepa- 
rately, for  the  distinction  between  them  is 
lost  when  we  consider  them  in  the  connec- 
tions in  which  they  occur  in  the  statute  and 
in  the  indictment  An  assault  implies  an  at- 
tempt to  do  the  violence,  and  the  intent  to 
murder  characterizes  the  criminality  of  the 
act.  An  assault  with  an'  attempt  to  murder 
implies  nothing  less.  State  v.  Bullock,  13 
Ala.  413,  416.  See,  also,  Johnson  v.  State,  14 
6a.  55,  59. 

Implied  from  oironmstanoes. 

The  word  "Intent"  in  a  statute  provid- 
ing that  conveyances  made  with  intent  to 
hinder  creditors  shall  l>e  void,  does  not  im- 
port actual  intent  to  defraud;  but  if  the  deed 
by  itself,  in  its  operation  and  effect  hinders, 
delays^  and  defrauds  creditors,  the  intent 
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to  do  80  is  impnted  to  the  parties.  The 
words  of  the  act  are  very  similar  to  those 
employed  in  13  Ellz.,  which  declared  deeds, 
etc.,  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  to  be  void,  which  have 
always  been  construed  to  render  void  all 
deeds,  etc.,  which  by  their  terms  have  that 
operation  and  effect,  without  reference  to 
what  may  have  been  the  real  purpose  In  the 
mind  of  the  debtor.  Whedbee  v.  Stewart,  40 
Md.  414.  423. 

One  of  the  essential  elements  of  an  as- 
sault with  Intent  to  commit  mhrder  is  the  in- 
tent, and  this  Is  a  mental  process,  and  as  such 
generally  remains  bidden  within  the  mind 
where  it  was  conceived,  and  is  rarely,  if 
ever,  susceptible  of  proving  by  direct  evi- 
dence. It  must  be  inferred  or  gathered  from 
the  outward  manifestation,  shown  by  the 
words  or  acts  of  the  party  entertaining  It, 
and  the  facts  or  circumstances  surrounding 
are  attendant  upon  the  commission  of  the 
assault  with  which  it  is  charged  to  be  con- 
nected. Botsch  V.  State,  61  N.  W.  730,  43 
Neb.  501. 

An  intention  is  manifested  by  the  cir- 
cumstances connected  with  the  perpetration  of 
the  offense,  and  the  sound  mind  and  discre- 
tion of  the  person  accused.  Spalding  v.  Peo- 
ple. 49  N.  E.  993,  997,  172  111.  40  (citing  Crim. 
Code,  dlv.  2,  §  9). 

"Intent,"  as  used  in  Pen.  Code,  |  177, 
providing  that  a  person  who  willfully,  with 
intent  to  commit  a  felony,  or  to  injure,  dis- 
figure, or  disable,  inflicts  on  the  person  of 
another  an  injury  which  seriously  disfigures 
his  person,  or  destroys  or  disables  any  mem- 
ber or  organ  of  his  body,  or  seriously  dimin- 
ishes his  physical  vigor  by  such  injury,  is 
guilty  of  maiming,  may  be  the  purpose  and 
disposition  at  the  time  to  do,  without  lawful 
authority  or  necessity,  that  which  the  stat- 
ute forbids,  and  it  may  be  presumed  from  the 
inflicUon  of  the  injury.  State  Y.  Hair,  84 
N.  W.  803,  894,  37  Minn.  351. 

Knowledge  implied. 

Knowledge  is  necessary  to  intention,  and 
a  finding  that  a  person  was  intoxicated  to 
such  a  degree  that  he  did  not  know  or  realize 
the  fact  that  he  was  assaulting  a  person, 
and  did  not  know  at  the  time  he  was  doing 
so  that  he  was  biting  such  person's  thumb, 
is  equivalent  to  a  finding  that  the  injury  was 
committed  unintentionally.  Northwestern 
Benev.  Soc.  v.  Dudley,  61  N.  E.  207,  208,  27 
Ind.  App.  327. 

"Intent  to  injure  or  defraud,"  as  used  in 
13  Stat  116,  making  it  criminal  to  em- 
l)ezzle,  abstract,  or  willfully  misapply  the 
funds  of  a  bank  with  intent  to  injure  and 
defraud  the  bank,  means  a  general  guilty  in- 
tent, which  may  be  established  by  proof 
that  the  act  was  knowingly  committed.    Unit- 


ed States  T.  Taintor  (U.  S.)  28  Fed.  Oas. 
T,9. 

"Intent,"  as  used  in  Act  March  25,  1881 
(Laws  1881,  p.  240),  making  it  a  crime  to  ad- 
minister drugs  to  a  pregnant  woman  with 
intent  to  cause  a  miscarriage,  does  not  imply 
or  require  a  knowledge  of  the  existence  of 
the  pregnant  condition.  Intent  is  a  purpose 
or  state  of  mind,  and  knowledge  is  not  nec- 
essary to  the  existence  of  such  state.  To 
Justify  an  Inference  of  an  intent  to  cause  a 
miscarriage,  some  knowledge  of  the  physiolo- 
gy of  the  human  body  and  of  the  effect  of 
certain  medicines  on  a  pregnant  female  must 
be  presumed  or  proved,  but  an  intent  to  pro- 
duce a  miscarriage  may  exist  without  abso- 
lute knowledge  of  pregnancy.  For  example, 
if  there  exists  in  the  mind  a  fully  formed 
belief  that  pregnancy  exists,  there  may  evi- 
dently exist  as  fully  formed  an  intent  to 
cause  a  miscarriage;  and  if  there  be  a  mere 
suspicion  that  pregnancy  exists,  there  may  be 
an  intent  to  cause  a  miscarriage  if  the  susr 
pected  condition  is  in  existence.  In  either 
case  the  intent  is  formed.  Powe  v.  State, 
2  Atl.  662,  48  N.  J.  Law  (19  Vroom)  34. 

MotlTe  distingiilslied. 

Intent  is  the  purpose  to  use  a  particular 
means  to  effect  a  certain  definite  result  Mo- 
tive is  the  moving  power  which  impels  to  ac- 
Itlon  for  a  definite  result  In  the  popular 
mind,  "intent"  and  "motive"  are  not  infre- 
quently regarded  as  one  and  the  same  thing. 
In  law  there  is  a  clear  distinction  between 
them.  When  a  crime  is  clearly  proven  to 
have  been  committed  by  a  person  charged 
therewith,  the  question  of  motive  may  be  of 
little  or  no  importance,  but  criminal  intent 
is  always  essential  to  the  commissi(>n  of 
crime.  People  v.  Molineux,  61  N.  E.  286, 
290,  168  N.  Y.  264,  62  L.  R.  A.  193. 

"Intent"  and  "motive"  are  not  identical, 
and  Intent  often  exists  where  a  motive  is 
wholly  wanting.  When  a  man  does  an  act 
or  omits  to  do  an  act,  with  knowledge  of  the 
consequences,  he  intends  the  consequences 
Just  as  truly  as  he  Intends  to  do  or  to  omit 
the  thing  done  or  omitted.  Warren  v.  Tenth 
Nat  Bank  (U.  S.)  29  Fed.  Caa  287,  289. 

Negllgenoe  dlstlnsuished* 

''The  difference  between  Intent'  and 
'negligence,'  in  a  legal  sense,  is  ordinarily 
nothing  but  the  difference  in  the  probability 
under  the  circumstances,  known  to  the  actor 
and  according  to  common  experience,  that  a 
certain  consequence  or  class  of  consequences 
will  follow  from  a  certain  act"  White  v. 
Duggan.  2  N.  E.  110,  111,  140  Mass.  18,  54 
Am.  Rep.  437  (citing  Commonwealth  v. 
Pease,  137  Mass.  576). 

Premeditation  implied. 

"Intent"  means  that  which  is  intended; 
purpose,  aim,  design,  intention;    and  essen- 
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tlally  implies  premeditation.  Perugi  ▼.  State, 
80  N.  W.  593,  597,  104  Wis.  230,  76  Am.  St 
Rep.  865;  Ernest  t.  State,  20  Fla.  383,  388. 

"Intent^  to  kill  is  defined  as  a  steady 
resolve  and  deep-rooted  purpose  or  design, 
formed  after  carefully  considering  the  con- 
sequencea  State  ▼.  Ck>nly,  41  S.  B.  534,  541, 
130  N.  C.  683. 

Where  the  jury  acquits  a  person  of  an 
assault  with  intent  to  commit  murder  in  the 
first  degree,  they  negative  the  existence  of 
premeditation  and  deliheration,  both  of 
which  are  employed  in  the  signification  of 
the  term  "intent"  "Webster  defines  *intent' 
to  mean  a  design,  a  purpose;  intention  mean- 
ing drift  aim.  Burrill  defines  it  to  be  the 
presence  of  will  in  the  act  which  consum- 
mates a  crime.'  It  is  the  existence  of  intel- 
ligent will,  the  mind  being  fully  aware  of 
the  nature  and  consequences  of  the  act  which 
is  about  to  be  done,  and,  with  such  knowl- 
edge and  with  full  liberty  of  action,  willing 
and  electing  to  do  it."  Smith  t.  State,  70 
Tenn.  (2  Lea)  614,  619. 

INTENT  TO  COMMIT  BAPE. 

See   "Assault   with    Intent   to   Ck>mmit 
Rape." 

To  constitute  an  intent  to  commit  rape, 
he  must  have  had  a  purpose  not  only  to  have 
sexual  intercourse  with  the  prosecutrix,  but 
he  must  have  intended  also  to  use  whatever 
degree  of  force  might  be  necessary  to  over- 
come her  resistance  and  to  accomplish  his 
object  Walton  v.  State,  15  S.  W.  646,  647, 
29  Tex.  App.  163. 

INTENT  TO  DEFRAUD* 

See,  also.  "Defraud." 

The  Ohio  statute  of  fraudulent  convey- 
ances, which  provides  that  every  gift  grant, 
or  conveyance  of  lands,  tenements,  etc,  made 
or  obtained  with  "intent  to  defraud  credit- 
ors" of  their  Just  or  lawful  debts  or  damages, 
or  to  defraud  or  deceive  a  person  or  persons 
who  shall  purchase  such  lands,  shall  be 
deemed  utterly  void  and  of  no  effect,  is  so 
construed  that  there  must  be  an  intent  on 
the  part  of  both  the  grantor  and  grantee  in 
such  conveyance;  hence  the  statute  would 
not  affect  a  conveyance  made  to  a  bona  fide 
purchaser  or  mortgagee,  even  though  there 
was  a  fraudulent  intent  on  the  part  of  the 
grantor  or  mortgagor.  Astor  v.  Wells,  17 
U.  S.  (4  Wheat)  466,  488,  4  L.  Ed.  616. 

"Intent  to  evade  or  defraud,"  as  used  In 
4  Stat  409,  providing  that  if  an  invoice  be 
made  up  with  an  intent  to  defraud  the  rev- 
enue, the  goods  contained  in  the  entry  made 
on  such  invoice  shall  be  forfeited  to  the 
United  States,  is  synonymous  with  "knowing- 
ly making  any  false  invoice,"  as  used  in  Act 


March  3,  1863,  which  provides  that  if  any 
owner  of  any  merchandise  shall  knowingly 
make  any  entry  thereof  by  means  of  any 
false  invoice,  the  merchandise  sliall  be  for- 
feited. Twelve  Hundred  and  Nine  Quarter 
Casks  of  Wine  (U.  S.)  24  Fed.  Gaa  388,  404. 

INTENT  TO  HINDER  OR  DEIJLT. 

Whether  or  not  the  provision  that  "all 
conveyances  made  •  •  •  with  intent  to 
hinder"  or  "delay  •  •  •  creditors  •  •  • 
shall  be  void,'t  as  provided  by  Rev.  St  1804, 

I  6645  (Rev.  St  ISSl,  §  4920),  means  with  a 
fraudulent  intent  to  binder,  it  is  evident  that 
it  was  not  the  purpose  of  that  provision  to 
deny  the  right  of  persons  to  contract  for  de- 
lay, and  to  be  bound  by  their  own  stipula- 
tions which  delay  or  hinder  them  in  the  col- 
lection of  their  credits.  Smith  v.  Wells  Mfg. 
Co.,  46  N.  E.  1000,  1003,  148  Ind.  333. 

INTENT  TO  KTTiTi. 

See  "Assault  with  Intent  to  Kill." 

As  used  in  P.  L.  1900,  p.  45,  declaring 
that  any  person  who  shall  commit  an  assault 
with  intent  to  kill  shall  be  guilty  of  a  high 
misdemeanor,  the  expression  "intent  to  kill" 
is  not  synonymous  with  "intent  to  murder,** 
in  that  there  is  lacking  the  element  of  pre- 
meditation and  deliberation,  essential  to  an 
intent  to  commit  murder.  State  v.  Barker, 
52  AU.  284,  286,  68  N.  J.  Law,  19. 

INTENTION. 

See  "Having  No  Intention";   "Malicious 
Intention." 

"Intention"  is  defined  as  the  fixed  direc- 
tion of  the  mind  to  a  particular  object,  or  a 
determination  to  act  in  a  particular  manner,, 
and  it  Is  distinguishable  from  "motive,"  that 
which  incites  or  stimulates  to  action,  and 
from  "attempt,"  which  is  an  inchoate  effort 
towards  the  action.  In  legal  contemplation, 
"intention"  means  the  purpose  or  design  with 
which  a  willful  act  is  done,  characterizing 
the  act  Yet  it  is  properly  inferred  that  one 
who  does  an  act  willfully  Intends  the  natural 
and  proximate  consequence  of  the  act  al- 
though unforeseen    Willis  t.  Joliffe  (S.  G.) 

II  Rich.  Eq.  447,  489. 

"A  man,  it  seems,  intends  that  conse- 
quence which  he  contemplates  and  which  he 
expects  to  result  from  his  act,  and  he  there- 
fore must  be  taken  to  intend  every  conse- 
quence which  is  the  natural  and  immediate 
result  of  any  act  which  he  voluntarily  does. 
In  this  respect  the  legal  sense  of  the  term 
'intention'  does  not  differ  from  its  ordinary 
and  usual  meaning."  People  v.  Petheram. 
31  N.  W.  188,  195,  64  Mich.  252  (citing  State 
V.  Malloy,  34  N.  J.  Law  [5  Vroom]  410). 
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A  notice  that  It  is  appellantf  8  "intention'' 
to  bring  up  for  review  an  order  denying  a 
motion  for  a  new  trial  is  sufficient,  under 
Code  proTlslon  requiring  a  notice  to  the  ef- 
fect that  appellant  appeals  from  the  order. 
Taylor  y.  Smith,  49  N.  Y.  Supp.  41,  42,  24 
App.  DIv.  519. 

"Intention"  Is  manifested  by  the  circum- 
stances connected  with  the  perpetration  of 
the  offense,  and  the  sound  mind  and  dis- 
cretion of  the  person  accused.  Hurd's  Rev. 
8t  111.  1901,  p.  645,  c.  88,  |  281. 

As  animus* 

"Intention,"  as  used  In  a  finding  of  court 
stating  that  a  plaintiff  had  fully  and  suffi- 
ciently proved  his  Intention  deduced  in  a 
certain  libel  and  other  pleadings  admitted 
on  his  behalf,  did  not  mean,  in  the  ordinary 
sense,  "animus."  The  sense  is  that  the 
whole  ground  of  the  charge  had  been  proved 
as  laid  out;  that  is,  that  the  whole  of  the 
words  had  been  proved.  Bvans  v.  Gwyn,  6 
Q.  B.  844,  846. 

As  declared  Intention. 

The  Intention  of  the  parties  which  will 
control  in  interpreting  the  meaning  of  a  con- 
tract entered  into  between  them  is  not  the 
secret  design  which  may  dwell  in  a  party's 
mind,  and  as  to  whose  existence  alone  he 
can  speak,  but  that  Intention  which  was 
either  expressly  declared  by  the  parties,  or 
which  flows,  patent  to  all,  from  the  nature 
and  character  of  the  act— the  clear  purpose 
to  be  served.  Catasauqua  Bank  v.  North,  160 
Pa.  303, 28  Atl.  694,  696. 

As  a  desire. 

"Intention  to  return"  to  a  residence,  such 
as  the  law  recognizes,  must  be  something 
more  than  a  mere  feeling  or  sentiment  or  a 
desire;  some  ultimate  purpose  not  having  a 
present  fixed  object  This  has  been  repeat- 
edly held;  also  that  mere  intention  does  not 
constitute  a  residence.  It  must  be  a  present, 
fixed,  continuous*  intention,  and  have  rela- 
tion to  a  definite  place  to  which  the  person 
has  a  right  to  return.  Jericho  v.  City  of  Bur- 
Ungton,  29  Atl.  801,  803,  66  Vt.  529. 

"Intentions,"  when  used  in  a  will,  does 
not  necessarily  imply  a  command,  but  is  de- 
pendent on  the  language  of  the  will,  and, 
where  a  will  attempted  to  dispose  of  all  real 
estate,  will  be  held  mandatory.  Meehan  v. 
Brennan,  45  N.  Y.  Supp.  67,  58,  16  App.  Dlv. 
895. 

As  a  f  aot  to  be  proved. 

"Intention"  is  a  fact  Olift  v.  White,  12 
N.  Y.  (2  Kern.)  519,  538.  Hence  a  witness 
may  be  asked  with  what  Intent  he  did  a 
given  act  Seymour  v.  Wilson,  14  N.  Y.  (4 
Kern.)  567.  A  man  who  buys  and  obtains 
possession  of  goods  on  credit.  Intending  not 


to  pay  for  them,  Is  then  and  there  guilty 
of  fraud.  The  wrong  Is  fully  completed,  and 
no  longer  exists  in  intention  merely,  and  a 
cause  of  action  instantly  accrues  thereon  In 
favor  of  the  vendor  to  recover  for  the  wrong 
and  injury  sustained.  The  state  of  a  man's 
mind  at  a  given  time  is  as  much  a  fact  as 
is  the  state  of  his  digestion.  Swift  v. 
Rounds,  35  Atl.  45,  46,  19  R.  I.  527,  33  L.  R. 
A.  561,  61  Am.  St  Rep.  791. 

"A  man's  intention  is  a  matter  of  fact 
and  may  be  proved  as  such."  Fisk  v.  In- 
habitants of  Chester,  74  Mass.  (8  Gray)  506; 
Kelly  V.  Cunningham,  83  Mass.  (1  Allen) 
473;  Commonwealth  v.  Walker,  108  Mass. 
309,  312. 

Intent  egnivalent* 

According  to  Mr.  Bishop,  in  his  New 
Criminal  Procedure,  vol.  2,  p.  81,  the  word 
"Intention"  has  been  accepted  as  a  substi- 
tute for  "intent"  in  an  indictment  The 
learned  commentator  adds  in  a  note  that  if 
the  indictment  was  defective  from  this  cause 
it  was  cured  by  a  statute  upon  the  subject 
but  none  the  less  he  says  that  the  substituted 
word  is  not  error.  Consulting  the  definition 
of  the  word  as  defined  in  the  different  dic- 
tionaries, we  find  that  "intention"  is  as 
strong  a  word  in  meaning  as  "Intent."  It 
expresses  a  stretching  or  bending  of  the  mind 
toward  an  object  even  more  forcibly  than  the 
word  "Intent"  It  is  from  the  same  root  and 
has  as  direct  and  strong  a  meaning.  If 
one  shoots  with  the  "intention"  of  killing, 
he  must  be  held  as  guilty  as  if  he  had  shot 
with  "intent"  to  kill.  A  word  of  meaning  at 
least  equivalent  beyond  all  question  with 
another  can  be  used  as  a  substitute,  and  an 
indictment  for  shooting  with  intent  to  kill 
was  not  insufiicient  in  using  the  word  "in- 
tention." State  V.  Broussard,  31  South.  637, 
638,  107  La.  189. 

"Intent **  as  used  In  Act  1811,  1  Rev.  St 
c.  35,  §  12,  providing  that  a  person  guilty  of 
an  assault  with  intent  to  rape  shall  be  pun- 
ished, etc.,  should  be  construed  as  synony- 
mous with  "Intention,"  and  hence  an  indict- 
ment charging  an  assault  under  the  statute, 
and  using  the  word  "intention"  instead  of 
"intent*'  is  sufficient  State  v.  Tom,  47  N. 
O.  414,  417. 

In  charging  an  assault  with  Intent  to 
commit  a  crime,  the  use  of  the  word  "inten- 
tion" instead  of  the  word  "intent"  is  not 
fatal,  but  it  is  otherwise  as  to  the  use  of 
"attempt"  State  v.  Hearsey,  23  South.  372, 
373,  50  La.  Ann.  373. 

Meant  synonymoms. 

In  a  suit  for  slander  an  instruction  was 
given  that  if  the  Jury  believed  it  was  the 
"intention"  of  the  defendant  to  charge  the 
plaintiff  with  perjury,  etc.  Error  was  al- 
leged in  that  the  jury,  who  had  been  instruct- 


INTENTION 


8690 


INTENTIONAL  NEGLECT 


ed  that  If  they  believed  that  the  defendant 
"meant"  to  charge  the  plaintiff  with  per- 
jury, then,  etc.  Held,  that  there  was  no  sub- 
stantial difference  between  the  two  words, 
and  the  latter  Is  not  more  referable  to  the 
hearer  than  the  former.  The  words  are  prac- 
tically synonymous,  and  should  be  so  con- 
strued. Studdard  T.  Linville,  10  N.  a  474, 
477. 

As  promise. 

An  "intention"  is  but  the  purpose  a  man 
forms  in  his  own  mind;  a  "promise"  is  an 
express  undertaking  or  agreement  to  carry 
the  purpose  into  effect.  The  intention  may 
begin  and  end  with  the  person  who  forms 
It;  a  promise,  supported  by  a  good  considera- 
tion, can  only  be  rescinded  by  the  act  of 
both  parties  to  it,  for  to  make  a  binding 
promise  there  must  be  a  promisee  as  well  as 
a  promisor.  The  expression  of  an  intention 
to  do  a  thing  is  not  a  promise  to  do  it.  Con- 
versations made  by  a  bankrupt  after  his  dis- 
charge, in  which  he  declares  his  intention  to 
pay  a  certain  debt,  do  not  amount  to  a  prom- 
ise binding  on  the  bankrupt.  Steward  y. 
Reckless,  24  N.  J.  Law  (4  Zab.)  427,  430. 
See,  also,  Shockey  v.  Mills,  71  Ind.  288,  292, 
36  Am.  Rep.  196. 

INTENTIONAL  EXPOSURE. 

"Intentional  exposure,"  as  used  in  an 
accident  policy  providing  that  it  did  not 
cover  voluntary  exposure  to  unnecessary  dan- 
ger, implies  some  degree  of  knowledge  and 
comprehension  of  the  danger  incurred,  and 
a  purpose  to  take  the  risk.  If  the  danger  be 
concealed  and  unknown  to  the  party  who 
ultimately  suffers  from  it,  it  cannot  be  such 
that  he  has  voluntarily  exposed  himself  to 
It  To  constitute  such  exposure,  one  must 
have  intentionally  done  some  act  which  or- 
dinary prudence  would  pronounce  dangerous. 
Burkhard  v.  Travellers'  Ins.  Co..  102  Pa.  202, 
48  Am.  Rep.  205;  Miller  v.  American  Mut. 
Ace.  Ins.  Co.,  21  S.  W.  39,  92  Tenn.  167,  20 
L.  R.  A.  765;  Union  Casualty  &  Surety  Co. 
V.  Harroll.  40  S.  W.  1080,  98  Tenn.  591,  60 
Am.  St  Rep.  873. 

INTENTIONAL  INJURY. 

"Intentional,"  as  used  in  an  accident  pol- 
icy excepting  Intentional  injuries  inflicted 
by  the  Insured  or  any  other  person,  etc.,  im- 
plies the  exercise  of  the  reasoning  faculties, 
consciousness,  and  volition.  Berger  v.  Pa- 
clflc  Mut  Life  Ins.  Co.  (U.  S,)  88  Fed.  241, 
242. 

An  "intentional"  injury  Implies  positive 
and  aggressive  conduct  and  not  merely  neg- 
ligent omission  of  duty;  so  that  a  charge  of 
gross  and  wanton  negligence  does  not  ez 
termini,  import  any  actual  or  implied  inten- 
tion to  do  harm.    To  say  that  an  Injury  re- 


sulted from  the  neglect  and  wlllfnl  conduct 
of  another  is  to  affirm  that  the  same  act  is 
the  result  of  two  exactly  opposite  mental 
conditions.  It  is  to  affirm  in  one  breath  that 
an  act  was  done  through  inattention^ 
thoughtlessly,  heedlessly,  and  at  the  same 
time  purposely  and  by  design.  Cleveland,  C, 
C.  &  St  L.  Ry.  Co.  V.  Tartt  (U.  S.)  64  Fed. 
823,  826,  12  C.  C.  A.  618;  Id.,  99  Fed.  369, 
372,  39  C.  C.  A  568,  49  L.  R.  A.  98. 

"Intentional  injuries,"  in  an  Insurance 
policy  providing  that  the  insurer  shall  not  be 
liable  for  intentional  injuries,  means  such 
injuries  as  are  caused  by  intentional  act  of 
the  party  himself,  and  not  by  the  intentional 
act  of  third  persons,  button  v.  American 
Mut  Ace.  Ass'n,  65  N.  W.  861,  92  Wis.  83. 
53  Am.  St.  Rep.  900;  Fischer  ▼.  Travellers' 
Ins.  Co.,  19  Pac.  425,  77  Cal.  246,  1  L.  R.  A. 
572. 

The  word  "intentional,"  In  a  life  and  ac- 
cident policy  insuring  against  death  or  in- 
jury by  external,  violent,  and  accidental 
means,  or  by  an  Intentional  Injury  Inflicted 
by  another,  refers  alone  to  the  person  in- 
flicting the  injury,  and  if,  as  to  the  person 
injured,  the  injury  was  unforeseen,  unex- 
pected, or  not  brought  about  through  his 
agency  designedly,  or  was  without  his  fore- 
sight, or  was  a  casualty  or  mishap  not  in- 
tended to  befall  him,  then  he  may  recover. 
American  Ace.  Co.  of  Louisville  v.  Carson, 
36  S.  W.  169,  170,  99  Ky.  441,  34  L.  R.  A. 
301,  59  Am.  St  Rep.  473. 

"Intentional  Injuries,"  as  used  in  a  life 
policy  providing  that  the  insurer  shall  not 
be  liable  in  case  insured's  death  results  from 
Intentional  injuries,  includes  injuries  inten- 
tionally inflicted  by  another,  although  they 
were  unintentional  on  the  part  of  the  in- 
sured. Orr  ▼.  Travelers'  Ins.  Co.,  24  South. 
997,  998,  120  Ala.  647.  See,  also,  De  Graw 
v.  National  Ace.  Soc,  4  N.  Y.  Supp.  912.  51 
Hun,  142. 

"Intentional  injuries,"  within  the  mean- 
ing of  a  life  policy  exempting  the  insurer 
from  liability  for  death  caused  by  intentional 
injuries  inflicted  by  the  insured  or  any  other 
person,  characterizes  murder.  Travelers'  Ins. 
Co.  v.  McConkey  (U.  S.)  85up.  Ct  1360, 1363, 
127  U.  S.  661,  32  L.  Ed.  308. 

INTENTIONAI.  NEGLECT. 

In  a  statute  providing  that  the  directors 
of  a  corporation,  in  case  of  **intentlonal  neg- 
lect" to  make  certain  reports  required  by 
the  act,  shall  be  personally  liable  for  all  debts 
contracted  during  the  period  that  such  n^- 
lect  shall  continue,  and  also  making  the  neg- 
lect to  make  such  reports  a  misdemeanor 
on  the  part  of  all  such  directors  as  were 
present  and  acting  at  any  time  during  the 
neglect,  all  of  the  directors  are  liable  for  the- 
debts,  whether  present  and  acting  or  not. 
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The  consequence  of  failure  to  report  Is  not 
confined  to  the  personal.  Intentional  neglect 
of  each  director,  but  to  the  Intentional  neg- 
lect of  the  board  of  directors,  and  a  director 
guilty  of  no  personal  neglect  becomes  liable 
for  the  debts  of  the  corporation  In  case  a 
majority  of  the  directors  should  intentionally 
neglect  to  report  as  required.  Van  Etten  t. 
Baton,  19  Mich.  187,  194,  196. 

"Intentionally  neglect,"  as  used  In  Comp. 
Laws,  §  2840,  providing  that  If  the  directors 
of  certain  corporations  intentionally  neglect 
to  file  annual  reports  of  the  condition  of  the 
corporation  they  shall  be  liable  for  all  debts 
of  the  corporation  contracted  during  the  pe- 
riod of  neglect,  cannot  be  construed  as  the 
equivalent  of  **neglect"  without  the  word  "in- 
tentionally." Where  the  directors  had  no 
active  Intention  to  violate  the  law  In  neglect- 
ing to  file  the  report,  but  did  not  think  of  It, 
the  subject  of  filing  the  reports  not  occur- 
ring to  them,  they  did  not  "intentionally  neg- 
lect" to  file  them.  Breltung  v.  Lindauer,  37 
Mich.  217,  222. 

IHTENTIONAI.  HEOLIGEKOE. 

Some  law-writers,  some  Judges,  and 
some  courts  habitually  use  the  terms  "will- 
ful negligence,"  "Intentional  negligence,"  and 
"malicious  negligence,"  but  most  of  them 
very  properly  repudiate  such  expressions  as 
contradictory  and  absurd.  Loekwood  v.  Belle 
City  St  Ry.  Co.,  65  N.  W.  866,  870,  92  Wis. 
97. 

XNTENTIONAI.  VIOLATION. 

"Intentional  violation,"  as  used  in  a  city 
charter  providing  that  the  ordinances  of  the 
corporation  should  not  be  obligatory  on  the 
persons  or  property  of  nonresidents  of  the 
town  who  are  citizens  of  the  state,  unless  in 
case  of  intentional  violation,  means  a  viola- 
tion which  the  party  either  knows  or  has 
good  reason  to  believe  will  follow  the  act 
done.  Ordinarily  It  is  not  necessary  to  show 
a  specific  intent  or  mala  mens.  To  be  In- 
tentional the  violation  must,  of  course,  be 
with  knowledge  of  the  ordinance.  City  of 
KnoxvUle  v.  King,  75  Tenn.  (7  Lea)  441,  446. 

INTENTIONAIiLT. 

An  instruction  by  the  court,  in  an  action 
brought  against  a  railroad  company  for  an 
injury  to  one  of  Its  employes,  as  to  the  li- 
ability of  the  company  in  case  the  act  was 
"willfully  or  Intentionally"  done,  means  ei- 
ther a  specific  Intention  to  do  the  plaintiff 
an  Injury,  or  a  grossly  reckless  management 
of  Its  appliances  after  the  plaintlfTs  position 
was  discovered  by  the  company  or  its  agent. 
To  make  the  management  of  the  appliances 
u  grossly  reckless  management,  the  position 
'Ot  the  plaintiff  with  reference  to  them  must 
have  been  known  to  defendant's  agent  In 


charge  of  the  appliances  vufiELciently  long  be- 
fore the  Injury  to  have  enabled  him  and 
those  under  him  to  have  prevented  the  In- 
Jury.  If  such  management  was  grossly  reck- 
less after  the  plaintiff's  position  was  discov- 
ered In  time  to  have  prevented  the  Injury, 
such  recklessness  Is  equivalent  to  'Willful  or 
Intentional  mischief."  Shumacher  v.  B.  R. 
Co.  (U.  S.)  89  Fed.  174,  180. 

"Intentionally,"  as  used  In  an  Instruc- 
tion, In  an  action  for  killing  a  dog,  that  If 
the  Jury  find  that  defendant  "Intentionally 
and  wantonly"  shot  the  dog  they  might  ren- 
der certain  damages,  etc.,  should  be  con- 
strued as  synonymous  with  "purposely  and 
recklessly,"  or  "without  proper  regard  for 
the  rights  of  the  plaintiff."  Wright  v.  Clark, 
50  Yt  130,  136,  28  Am.  Bep.  496. 

When  the  facts  In  a  given  case  show 
that  the  injury  of  which  the  plaintiff  com- 
plains Is  the  result  of  the  negligent  act  or 
conduct  of  the  defendant,  then  the  fact  that 
such  negligence  may  be  said  to  be  of  such  a 
degree  as  to  be  considered  "gross  negligence" 
cannot  support  a  charge  thdt  the  Injury  was 
willfully  or  Intentionally  Infiicted  by  the 
party  accused.  Cleveland,  C,  C.  &  St  L.  By. 
Co.  V.  Miller,  49  N.  E.  445,  451,  149  Ind.  490. 

As  premeditated  deslgB. 

The  word  "Intentionally*'  Is  not  synony- 
mous with  the  words  "with  premeditated  de- 
sign," as  used,  in  the  statute  defining  murder 
In  the  first  degree  as  a  killing  perpetrated 
with  a  premeditated  design,  for  the  words 
"with  premeditated  design"  involve  a  greater 
degree  of  deliberation  and  forethought  than 
the  word  "intentionally."  State  v.  Brown, 
12  Minn.  538,  543  (Gil.  448,  455);  State  V. 
Hoyt,  13  Minn.  132,  149  (GU.  125,  134). 

As  willfully,  or  Tolmitarily. 

The  terms  "willfully"  and  "Intentionally" 
in  law  are  synonyms.  Bindbeutal  v.  Street 
By.  Co.,  43  Mo.  App.  468,  470. 

The  word  "Intentionally,"  In  an  Instruc- 
tion that  If  the  Jury  believes  that  any  wit- 
ness has  intentionally,  corruptly,  and  willful- 
ly sworn  falsely  to  any  material  point  his 
testimony  may  be  disregarded,  is  synonymous 
with  "willfully,"  and  therefore  the  insertion 
of  the  word  in  the  instruction  which  was 
asked  by  a  party  without  containing  such 
word  was  not  erroneous.  Chicago  City  By. 
Co.  V.  Olis,  61  N.  B.  459,  192  111.  514. 

"Intentionally,"  as  generally  used  by 
text-writers,  in  cases,  and  In  the  statement  of 
the  rule  that  where  one  intentionally,  by 
acts  or  declarations,  represents  a  certain, 
state  of  facts  to  exist,  and  thereby  procures 
a  change  of  conduct  In  another,  he  cannot 
afterwards  be  heard  to  assert  a  contrary 
state  of  facts,  etc.,  means  "willfully"  or  "vol- 
untarily." The  words  "willfully,"  "Intention- 
ally/* and  "voluntarily"  seem  to  be  used  in 
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terchangeably  in  this  connection.  Glllett  r. 
Wiley,  19  N.  B.  287.  290. 126  111.  810.  9  Am. 
St  Rep.  587. 

INTER  PARTES. 

An  instrument  of  writing  which  is  ex- 
pressed to  be  made  between  certain  parties, 
between  the  persons  who  are  named  in  it  as 
executing  it,  is  technically  called  an  instru- 
ment "inter  partes."  Smith  y«  Emery,  12 
N.  J.  Law  (7  Halst)  53.  00. 

INTERCHANGE. 

"Interchanged,"  as  used  in  Rev.  St  art 
4635,  requiring  every  railway  company  to 
receive  all  freight  and  passengers  coming  to 
it  from  a  connecting  line,  and  going  to 
points  on  its  line  or  beyond,  and  to  trans- 
port the  same  to  its  destination  or  to  con- 
necting lines,  and  providing  that  the  charges 
for  the  business  required  to  be  interchanged 
should  be  no  greater  pro  rata  per  cent,  per 
mile  for  freight;  or  passengers,  and  baggage 
than  is  charged  to  any  other  line  for  trans- 
porting like  freight,  passengers,  and  baggage, 
does  not  include  the  transferring  of  freight 
from  one  railroad  to  another  by  a  third  road. 
Gulf  &  I.  Ry.  Co.  v.  Texas  &  N.  O.  Ry.  Co., 
56  S.  W.  028,  329,  93  Tex.  482. 

ZNTEBCHAKOEABLY. 

Parties  are  said  to  have  "interchange- 
ably" set  their  hands  and  seals;  that  is,  the 
parties  of  each  part  have  signed  one  counter- 
part each,  and  they  have  exchanged  them. 
Roosevelt  t.  Smith,  40  N.  Y.  Supp.  SSL  883, 
17  Misc.  Rep.  323. 

INTERDICTION  OF  COMMERCIAL  IN- 
TERCOURSE. 

An  "interdiction  of  commercial  inter- 
course" between  two  countries,  ex  vi  Hermini, 
means  an  entire  cessation  for  the  time  being 
of  all  trade  whatever.  Partial  trade  between 
two  countries,  whether  originating  in  the 
act  of  one  government  or  the  other,  may  fre- 
quently take  place,  but  cannot,  when  it  does, 
with  4ny  propriety  be  termed  an  "interdic- 
tion of  commercial  intercourse."  The  Ed- 
ward. 14  U.  S.  a  Wheat)  261,  272,  4  L.  Ed. 
86. 

INTERESSE  TERMINI.    • 

"Interesse  termini"  is  the  right  to  the 
possession  of  a  term  at  a  future  time,  and, 
upon  an  ordinary  lease  to  commence  in- 
stanter,  the  lessee  at  common  law  has  an 
interesse  termini  only  until  entry.  Austin 
V.  Huntsville  Goal  &  Min.  Co.,  72  Mo.  535, 
542,  37  Am.  Rep.  446;  Morrison  v.  Chicago 
&  N.  W.  Ry.  Co..  91  N.  W.  793,  117  Iowa,  587. 


INTEREST. 

See  "Appealable  Interest;  **Agencj 
Coupled  with  an  Interest";  ''As  EUs 
Interest  may  Appear";  "Conflicting 
Interests";  "Direct  Interest";  "Lim- 
ited Interest";  "Money  at  Interest"; 
"Pecuniary  Interest";  "Public  Inter- 
est" ;  "Remaining  Interest" ;  "Vested 
Future  Interest" 

"Interest  means  concern,  advantage, 
good ;  share,  portion,  part,  or  participation." 
Fitch  V.  Bates  (N.  Y.)  11  Barb.  471,  473  (cit- 
ing Webster). 

A  person  interested  is  one  having  an  in- 
terest; i.  e.,  a  right  of  property,  or  in  the 
nature  of  property,  less  than  title.  Filbert 
V.  Filbert,  9  Pa.  Co.  Ct  B.  149.  150  (citing 
And.  Law  Diet  562). 

The  expression  "interest  of,"  as  used  in 
an  instruction  that  a  railroad  company  would 
not  be  liable  for  injuries  resulting  from  the 
willful  and  intentional  acts  of  its  servants, 
unless  such  acts  were  done  in  the  interest  of 
the  company,  would  naturally  convey  the 
idea  that,  to  render  the  company  liable,  the 
act  must  be  done  with  the  purpose  or  inten- 
tion to  promote  the  interest  of,  or  in  further- 
ance of  the  business  of,  the  employer. 
Southern  Ry.  Co.  v.  Wildman,  24  bouth.  764.. 
766,  119  Ala.  565. 

Within  the  meaning  of  the  rule  that 
hearsay  evidence  is  not  admissible,  unless 
on  a  question  of  "general  and  public  inter- 
est" the  term  "interest"  does  not  mean  that 
which  is  interesting  from  gratifying  curi- 
osity or  a  love  of  information  or  amusement, 
but  that  in  which  a  class  of  the  community 
have  a  pecuniary  interest,  or  some  interest 
by  which  their  legal  rights  or  liabilities  are 
affected.  Reg.  v.  Inhabitants  of  Bedford- 
shire, 4  Bl.  &  Bl.  535,  541. 

A  statute  requiring  that  in  the  exercise 
of  a  right  given  to  a  company  to  purchase 
certain  property  and  the  leases  thereof,  and 
requiring  that  the  tenants  who  should  sus- 
tain any  loss  in  respect  of  any  'Interest  for 
good  will,"  etc.,  should  be  entitled  to  com- 
pensation, meant  that  the  company  was  to 
make  compensation  to  the  tenant  in  the  same 
manner  as  an  ordinary  purchaser  taking  a 
yearly  tenancy  with  the  incidents  common- 
ly attending  it  and  therefore  a  tenant  who 
had  an  established  business,  but  who  merely 
rented  from  year  to  year,  was  entitled  to 
compensation  for  good  will,  though  as 
against  the  landlord,  who  might  have  ter- 
minated the  tenancy,  he  would  have  had  no 
such  legal  right  Ex  parte  Farlow.  2  Bam. 
&  Aid.  341. 

In  assessateat* 

A  statute  giving  any  one  Interested  is 
a  tax  assessment  the  right  to  appear  before- 
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the  board  of  equalization  construed  to  mean 
any  one  baying  property  on  tbe  aBsesament 
roll.  Dundee  Mortg.  ft  TruBt  InY.  Go.  v. 
Charlton  (U.  S.)  82  Fed.  192,  194. 

"Person  interested,"  as  used  In  section 
178  of  the  New  York  statute  relating  to  tbe 
opening  of  streets  in  Kew  York  City,  which 
provides  that  the  assessment  for  benefit  is 
to  be  made  upon  owners,  lessees,  parties,  and 
persons,  respectively,  who  may  be  interested 
in  or  entitled  to  the  lands  benefited  and 
lying  within  the  apparent '  limits,  includes 
an  occupant  of  the  lands.  The  section  in- 
cludes every  possible  Interest  in  the  lands 
benefited.  Gilbert  v.  Havemeyer,  4  N.  Y. 
Super.  Ct  (2  Sandf.)  500,  509. 

"Persons  interested,"  as  used  In  Laws 
1885,  c.  483,  1 18,  relating  to  inheritance  tax- 
es, requiring  the  giving  of  a  notice  by  the 
appraiser  to  the  persons  interested,  means 
those  whose  estates  are  assessable.  In  re 
Wolfe,  21  N.  Y.  Supp.  515,  521,  66  Hun,  889. 

Xm  oateldacs- 

The  'Interest  in  catchlngs"  of  a  whaler, 
within  the  meaning  of  a  marine  policy  on 
the  owner's  interest  in  the  "catchings  of  the 
whaler,  about  two-thirds  of  which  is  to  apply 
to  this  policy,  the  crew's  share,  about  one- 
third,  not  being  covered  hereby,"  includes 
merely  the  share  of  the  catchings  reserved  to 
the  owner  in  accordance  with  the  lays 
agreed  on  in  the  shipping  articles,  without 
reference  to  the  state  of  the  accounts  of  tbe 
crew  with  the  vessel  at  the  time  of  the  loss. 
Swift  V.  Mercantile  Mut  Ins.  Co.,  113  Mass. 
287,  288. 

In  eonstniotion  of  railway. 

Within  the  meaning  of  the  statute  au- 
thorizing towns  and  cities  to  issue  bonds  in 
aid  of  railroads,  when  such  towns  or  cities 
are  along  the  line  of  said  railroad  or  inter- 
ested in  a  construction  thereof,  it  is  essential 
for  the  determination  of  whether  a  town  is 
interested  or  not  in  the  construction  of  a 
road  to  know  where  the  line  was  to  be  lo- 
cated. The  mere  fact  that  the  line  was  to  be 
located  in  the  county  In  which  the  town  was 
situated  is  not  sufficient  to  show  that  such 
town  was  interested,  since  the  road  might 
run  into  the  county  and  still  be  too  remote 
for  any  practicable  purposes.  Oswego  Coun- 
ty Sav.  Bank  v.  Town  of  Genoa,  59  N.  Y. 
Supp.  829»  839,  28  Misc.  Rep.  71. 

In  oorporation. 

It  is  well  settled  that  the  "Interest  of  a 
stockholder"  in  a  corporation  Is  the  immedi- 
ate right  to  receive  his  share  of  the  divi- 
dends as  they  are  declared,  and  the  remote 
right  to  his  share  of  the  effects  on  hand  at 
the  dissolution  of  the  corporation.  State  v. 
Mitchell,  58  S.  W.  365,  3G6.  104  Tenn.  836 
(citing  Union  Bank  v.  State,  17  Tenn.  (9 
4Wds.&P.-^M5 


Yerg.]  600;  Cook,  Stock,  Stockh.  &  Corp. 
Law,  i  12;  Plimpton  v.  Bigelow,  98  N.  Y. 
592). 

In  evop. 

Under  an  act  giving  a  landlord  a  lien 
on  the  crop,  where  the  rent  consists  of  an 
interest  or  share  in  the  crop,  it  is  held  that 
the  words  'Interest"  and  "share"  are  equiva- 
lent   Phillips  V.  Douglass,  53  Miss.  175. 

In  doomnentary  evidence. 

The  interest  which  a  party  to  an  action 
has  in  books  or  papers  in  the  possession  of 
third  parties,  the  production  of  which  on  the 
trial  may  be  compelled,  means  that,  if  the 
documents  are  material  evidence  for  the  par- 
ty demanding  them,  such  party  has  an  inter- 
est in  them.  Simon  v.  Ash,  20  S.  W.  719,  720, 
1  Tex.  Civ.  App.  202. 

In  estmte  or  fund. 

The  expression  "person  interested," 
where  it  is  used  in  connection  with  an  es- 
tate or  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to 
share  in  the  estate  or  the  proceeds  thereof, 
or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee, 
or  otherwise,  except  as  a  creditor.  Code 
Civ.  Proc.  N.  Y.  1899,  «  2514,  subd.  11. 

The  phrase  "person  interested,"  when 
used  with  reference  to  an  estate  or  fund, 
includes  every  person  entitled  either  abso- 
lutely or  conditionally  to  share  in  tbe  same 
or  the  proceeds  thereof,  except  a  creditor. 
Rev.  Codes  N.  D.  1899,  S  6166. 

The  expression  "person  interested,"  as 
used  by  the  statute  in  connection  with  an 
estate,  includes  a  person  entitled  contingently 
to  share  in  the  estate  as  legatee.  In  re 
Hunt's  Estate,  82  N.  Y.  Supp.  538»  540,  84 
App.  Div.  159. 


I  Under  Code  Civ.  Proc.  |  25H  mbd.  11, 
a  "person  interested"  in  an  estate  or  fund  is 
every  person  entitled  either  wholly  or  con- 
tingently to  share  in  the  estate  or  the  pro- 
ceeds thereof.  In  re  Killan's  Estate,  65  N.  B. 
561,  172  N.  Y.  547,  63  L.  R.  A.  05. 

Gen.  St  c.  44,  art  2,  provides  that  any 
**per8on  Interested"  may  file  his  petition  to 
subject  to  a  court  of  equity  all  such  transfers 
of  a  debtor  in  contemplation  of  insolvency 
as  are  elsewhere  in  the  act  declared  to  in- 
ure to  the  benefit  of  creditors  generally. 
Held,  that  the  words  "person  interested"  in- 
clude the  debtor's  surety,  who  may  maintain 
his  action  against  his  principal,  who  seeks 
to  prefer  another  creditor  than  the  person 
to  whom  the  surety  is  bound.  McKee  v.  Sco- 
bee^  80  Ky.  124,  127. 

Under  a  statute  relative  to  assignments 
for  the  benefit  of  creditors,  and  providing 
that  exceptions  may  be  taken  and  preserved 
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by  any  party  in  interest,  the  term  **party  In 
interest"  includes  a  creditor  seeking  to  have 
his  claim  allowed,  even  in  proceedings  for  the 
removal  of  the  assignee,  and  the  assignee  is 
a  party  in  interest  in  the  same  proceedings. 
State  ez  rei.  Millett  v.  Field*  37  Mo.  App. 
88,97. 

In  estate  of  decedent. 

Code  1873,  §  2497,  authorizing  any  per- 
son "interested  in  the  estate"  of  a  decedent 
to  petition  the  court  for  the  removal  of  an 
administrator,  etc.,  does  not  include  a  party 
against  whom  an  administrator  has  brought 
suit  to  recover  a  claim  due  the  estate  of  his 
decedent  The  interest  contemplated  by  the 
statute  is  a  right  to  benefits  from  the  es- 
tate, which  prompts  the  person  to  act  for 
preserving  its  assets,  increasing  their  value, 
and  directing  their  disposition  and  appropria- 
tion. Chicago,  B.  &  Q.  R.  Ck>.  v.  Gould,  20 
N.  W.  464,  466,  64  Iowa,  343. 

Code  Civ.  Proc.  i  2647,  authorizing  a 
**per8on  interested  in  the  estate"  of  a  dece- 
dent to  present  a  petition  to  set  aside  the  pro- 
bate of  decedent's  will  of  personalty,  in- 
cludes the  next  of  kin  of  testator,  though 
they  are  not  legatees.  In  re  Bradley's  Will, 
28  N.  Y.  Supp.  1127,  1129,  70  Hun,  104. 

As  used  in  Laws  1837,  c.  460,  f  4,  relat- 
ing to  proof  of  wills  and  providing  that  a 
"person  interested  in  the  estate"  of  the  de- 
ceased may  petition  for  letiers  of  adminis- 
tration, the  phrase  quoted  would  Include  an 
attorney  in  fact  appointed  by  the  executrix 
named  in  the  will  for  the  purpose  of  bringing 
the  will  to  probate  and  having  the  same  duly 
proved  and  asking  for  and  receiving  letters 
of  administration.  Russell  v.  Hartt,  87  N.  Y. 
19,  22. 

An  administrator  de  bonis  non  is  a  par- 
ty interested  in  the  estate;  and  a  person  ag- 
grieved, if  his  predecessor  fail  on  demand 
to  pay  over  the  balance  in  his  hands  due  on 
the  estate,  within  Gen.  St  c.  65,  ft  61,  provid- 
ing that  all  bonds  required  by  law  to  be  tak- 
en, or  by  order  of  the  probate  court  may,  in 
case  of  any  breach  of  the  conditions  therein, 
be  prosecuted  in  the  name  and  for  the  bene- 
fit of  any  person  interested  therein.  Balch 
V.  Hooper,  32  Minn.  158,  20  N.  W.  124,  125. 

The  petition  of  a  surviving  co-trustee  is 
sufficient  to  give  the  surrogate  Jurisdiction  to 
compel  the  executor  or  administrator  of  a  de- 
ceased testamentary  trustee  to  account  un- 
der Code  Civ.  Proc.  i  2608;  for,  though  the 
section  does  not  in  express  terms  mention 
"CO- trustee,"  they  are  embraced  within  the 
term  "person  interested  in  the  estate."  In  re 
Krelscher's  Estate,  51  N.  Y.  Supp.  802,  804, 
30  App.  Div.  313. 

Rev.  Code,  §  2005,  providing  that  an  ex- 
ecutor who  hns  been  exempted  by  the  will 
from  giving  bond  may  be  required  to  give 


one  on  the  application  of  the  heirs  or  lega- 
tees, or  other  "penons  interested  in  the  es- 
tate," should  be  construed  to  include  credit- 
ors of  the  estate.  Smith  v.  PhUlips,  54  Ala. 
8,  11 ;   PhUlips  v.  Smith,  62  Ala.  575,  678. 

Under  a  statute  authorizing  ''persons  in- 
terested" in  an  estate  to  file  a  petition  to  re- 
voke letters  testamentary,  it  is  held  that  a 
debtor  to  the  estate  is  not  a  person  interest- 
ed therein.  Drexel  y.  Bemey  (N.  Y.)  1  Dem. 
Sur.  163,  16a 

A  statute  provided  that  when  any  per- 
son appointed  a  trustee  shall  decline  or  re- 
sign, etc.,  the  judge  of  probate  shall,  after 
notice  to  all  persons  interested,  appoint  a 
new  trustee,  etc.  Testator,  after  making  sev- 
eral bequests,  devised  one  half  of  the  residue 
of  his  property  to  A.  and  the  other  half  to 
two  trustees,  to  hold  the  same  in  trust  for  B., 
the  wife  of  G.,  during  her  life,  and  on  B-'s 
death  to  convey  the  same  to  B.'s  children. 
The  trustees  both  declined  the  trust  Held, 
that  JL  was  not  a  "person  interested,"  with- 
in the  meaning  of  the  statute,  since  his  in- 
terest was  entirely  distinct  from  the  trust. 
Greene  v.  Borland,  45  Mass.  (4  Mete.)  330. 
332. 

The  words  "person  interested,"  as  used 
in  Code,  |  2715,  providing  tliat  a  creditor  or 
person  interested  in  an  estate  may  present 
to  the  surrogate's  court  proof  that  an  exec- 
utor has  failed  to  return  an  inventory  within 
the  time  prescribed  by  law,  include  every 
person  entitled  absolutely  or  contingently  to 
share  in  the  estate  of  the  testator,  except  as 
a  creditor.  Creamer  v.  Walier  (N.  Y.)  2  Dem. 
Sur.  351,  853. 

In  Laws  1889,  c  406,  |  2,  providing  that 
hi  case  the  interest  of  a  widow  in  the  real 
estate  of  a  deceased  husband,  in  addition  to 
her  dower  right  and  together  with  a  certain 
sum,  should  be  of  less  value  than  $1,000, 
there  should  be  set  apart  for  her  use  person- 
al property  which,  together  with  the  real  es- 
tate, amounts  to  $1,000  in  value,  "interest" 
refers  to  the  widow's  interest  in  the  real  es- 
tate of  her  deceased  husband,  exclusive  of 
her  dower  right  or  interest  and  means  noth- 
ing else  than  the  use  of  $1,000  worth  of  real 
estate  during  her  life  given  her  by  another 
section  of  the  statute.  In  re  Tipple,  13  N. 
Y.  Supp.  263,  265,  2  Con.  Sur.  508. 

In  hlKh'way. 

Rev.  St  tit  24,  §  24.  which  provides  that 
an  application  to  the  superior  court  for  a 
highway  shall,  unless  the  parties  shall  agree 
on  the  Judgment  to  be  rendered,  be  referred 
by  the  court  to  a  committee,  to  be  heard  by 
them  at  such  time  and  place  and  with  such 
notice  to  "those  interested"  therein  as  said 
court  shall  order,  includes  all  who  may  be 
affected  by  the  contemplated  highway  and 
all  whose  interests  may  be  adverse  to  those 


INTEREST 


3695 


INTEREST 


of  the  town  on  tlie  question  of  damages.  It 
Is  not  confined  to  those  who  are  already  be- 
fore the  court  as  parties  to  the  record.  Shel- 
ton  T.  Town  of  Derby,  27  Conn.  414,  421. 

Pub.  St  c.  112,  S  129,  proTldlng  that,  be- 
fore making  alterations  in  a  highway,  the 
county  commissioners  shall  hear  all  "parties 
interested,"  does  not  include  a  person  whose 
only  interest  is  that  of  the  public  generally, 
but  only  those  parties  who  are  interested  in 
the  property  to  be  affected  by  the  decision. 
Chandler  v.  Railroad  Com'rs,  5  N.  B.  509, 
513,  141  Mass.  20a 

In  Innired  property* 

A  loss  occurred  under  a  policy  which 
provided:  "If  the  assured,  or  any  other  per- 
son or  parties  interested,  shall  have  existing 
during  the  continuance  of  this  policy  any 
other  contract  for  insurance,  whether  valid 
or  not,  against  loss  or  damage  by  fire  on  the 
property  hereby  Insured,  not  consented  to  by 
this  company,  then  this  insurance  shall  be 
void."  A  person  having  an  interest  in  the 
property  under  a  contract  of  sale,  without 
the  knowledge  or  -consent  of  the  insured,  ob- 
tained a  policy  covering  his  interest,  and 
the  first  company  claimed  that  thereby  its 
policy  was  invalidated.  In  considering  this 
claim  the  court  said:  "It  was  not  the  under- 
standing or  intention  that  any  other  person 
who  might  have  a  separate  interest  in  the 
property,  and  not  connected  in  interest  with 
the  plaintiff,  and  having  no  interest  in  his 
insurance,  might  avoid  the  plaintiff's  con- 
tract by  obtaining  an  insurance  on  his  own 
interest  in  the  property  without  the  plain- 
tifTs  knowledge  or  consent.  Such  a  con- 
struction would  render  the  contract  exceed- 
ingly harsh,  unreasonable,  and  oppressive, 
and  the  parties  will  not  be  deemed  to  have 
so  contracted,  if  the  language  used  by  them 
fairly  admits  of  a  different  interpretation. 
By  this  rendering  the  parties  interested  are 
considered  to  mean  those  interested  with  the 
plaintiff  in  his  contract,  instead  of  outside 
persons,  who  might  have  some  distinct  and 
separate  interest  in  the  property.  Acer  v. 
Merchants*  Ins.  Ck>.  (N.  Y.)  57  Barb.  68,  83. 

In  Binnloipal  oontraet* 

In  the  acts  of  assembly  providing  that 
a  member  of  councils  shall  not  have  an  in- 
terest in  a  public  contract  in  the  city  of  Phil- 
adelphia, "interest"  does  not  mean  anything 
but  pecuniary  interest  A  member  of  the 
councils,  who  was  a  salaried  employ^  of  a 
firm  contracting  with  the  city,  has  no  Inter- 
est in  the  contract;  his  salary  being  fixed, 
and  not  fluctuating  with  the  amount  of  sales. 
Dunlap  V.  City  (Pa.)  13  Wkly.  Notes  Cas.  98, 
99. 

Interest  is  such  relation  to  the  matter  in 
issue  as  creates  a  liability  to  pecuniary  loss 
or  gain  from  the  event  of  a  suit ;  and  hence, 


where  a  mayor  employed  an  attorney  to 
bring  proceedings  on  behalf  of  the  city,  but 
avoided  personal  liability  therefor,  he  was 
not  "Interested,"  so  as  to  prevent  him  vot- 
ing for  such  attorney's  compensation,  under 
provtsions  of  a  charter  providing  that  no  al- 
derman shall  vote  on  any  question  in  which 
he  shall  have  a  direct  personal  interest 
Smedley  v.  Kirby,  79  N.  W.  187,  188,  120 
Mich.  253. 

In  offiee. 

An  offlcer-elect,  who  Is  not  qualified  by 
reason  of  certain  statutes  to  enter  on  the  dis- 
charge of  the  duties  of  tbe  ofiice  until  a  cer- 
tain time,  has  no  "interest,"  within  Rev.  St 
1894.  §  1146  (Rev.  St  1881,  «  1132 ;  Horner's 
Rev.  St  1897,  |  1132),  prohibiting  persons 
having  an  interest  in  the  office  from  being' 
relators  in  an  information  to  oust  the  incum- 
bent Scott  V.  State,  62  N.  B.  163,  161  Ind. 
556. 

In  patent. 

The  term  "interested,"  as  used  In  Pat- 
ent Act  1830,  S  14,  which  provides  that  dam- 
ages for  infringements  may  be  recovered  by 
an  action  on  the  case,  to  be  brought  in  the 
name  or  names  of  the  person  or  persons  in- 
terested, means  an  exclusive  interest  In  the 
patent  at  the  time  when  the  infringement  is 
committed.  Moore  v.  Marsh,  74  U.  9.  (7 
Wall.)  515,  522,  19  L.  Ed.  37. 

In  petition  to  I«egislatnre. 

St  1899,  c.  380,  providing  that  any  town 
"interested"  in  a  petition  to  the  Legislature 
may  employ  counsel  to  represent  it  on  any 
hearing  of  the  petition  before  a  legislative 
committee,  should  be  construed  to  include 
the  interest  of  a  town  in  a  petition  before 
the  Legislature  to  divide  it  "It  is  not  neces- 
sary to  undertake  to  divide  the  meaning  of 
the  word  'interested,*  as  used  In  the  statute, 
further  than  is  involved  Id  tbe  determina- 
tion of  the  present  case.  The  division  of  a 
town  is  a  matter  which  concerns  all  of  its 
inhabitants,  whether  taxable  for  property  or 
not,  and  in  this  sense  a  town  may  be  snid  to 
be  interested  in  a  petition  before  the  Legisla- 
ture to  divide  it,  within  tlie  meaning  of  the 
statute.  Connolly  v.  Inhabitants  of  Beverly, 
24  N.  B.  404,  151  Mass.  437. 

In  reversion. 

An  averment  In  a  complaint  that  the 
pin  in  tiffs  were  interested  in  the  reversion, 
tbe  prayer  for  judgment  being  that  Judgment 
might  be  rendered  for  the  complainants,  as 
such  reversioners,  to  recover  possession,  may 
mean  that  they  were  reversioners,  or  that 
they  were  interested  In  the  estate  in  some 
other  way,  but,  when  taken  in  connection 
with  the  prayer  for  judgment,  is  construed 
to  mean  that  plaintiffs  were  interested  as 
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the  reversioners.     Peck  t.  Peck,  85  Cozm. 
390,  89L 

In  water  rates* 

Const  art  14,  §  1,  requires  water  rates 
to  be  fixed  by  the  gOYemlng  boards  of  mu- 
nicipalities annually  by  ordinance,  and  sub- 
jects any  board  failing  to  fix  rates  within 
such  time  to  process  to  compel  action  at  the 
suit  of  any  party  interested.  Held,  that  the 
party  interested  is  a  party  who  has  an  inter- 
est in  having  the  rates  fixed,  and  who  would 
be  injuriously  affected  if  they  were  not  fix- 
ed; and  hence  the  furnisher  of  water  is  in- 
cluded within  the  phrase.  Fitch  v.  Board  of 
Sup'rs  of  City  and  County  of  San  Francisco, 
64  Pac.  901,  122  Cal.  285. 

InwiU. 

The  phrase  "persons  interested  in  a 
will,"  as  used  in  Code  Civ.  Proc.  §  2653a, 
providing  that  any  person  interested  in  a 
will  admitted  to  probate  in  the  state  may 
cause  the  validity  of  the  probate  to  be  deter- 
mined in  an  action  in  the  Supreme  Court,  re- 
fers only  to  a  person  who  is  interested  in  the 
maintenance  of  the  will,  and  not  to  one 
claiming  in  hostility  to  it  Lewis  v.  Cook,  44 
N.  B.  778,  150  N.  Y.  163. 

The  creditor  of  an  heir  is  not  an  "inter- 
ested person"  within  Code  1806,  S  4287,  per- 
mitting any  person  interested  therein,  or  any 
person  who,  if  the  testator  had  not  died  in- 
testate, woud  have  been  an  heir  or  distrib- 
utee, to  contest  the  will.  Lockard  v.  Steph- 
enson, 120  Ala.  641,  644,  24  South.  996,  74 
Am.  St  Rep.  63. 

Within  the  meaning  of  Code,  i  1987,  giv- 
ing the  right  to  contest  a  will  to  a  "person 
interested  therein*'  or  one  who,  if  the  testa- 
tor had  died,  would  have  been  heir  or  dis- 
tributee of  his  estate,  does  not  include  a 
creditor  of  the  deceased  person.  Montgom- 
ery V.  Foster,  8  South.  349,  91  Ala.  613. 

Laws  1895,  p.  327,  authorizing  any  "per- 
son interested"  to  contest  by  bill  in  equity 
the  probate  of  a  will,  does  not  include  a  non- 
resident alien.  Jele  v.  Lemberger,  45  N.  E. 
279,  281,  163  111.  338. 

Under  Code  Civ.  Proc.  §S  1861-1867,  pro- 
viding that  an  action  to  establish  a  lost  will 
may  be  maintained  by  any  one  interested  in 
the  establishment  thereof,  one  claiming  to  be 
a  legatee  under  an  alleged  codicil  giving  an 
alleged  legacy  to  such  person,  unless  the 
equivalent  thereof  had  been  settled  on  the 
legatee  by  the  testator  during  his  lifetime, 
was  entitled  to  maintain  an  action,  and  the 
fact  that  such  settlement  might  have  been 
made  was  a  matter  of  defense.  Don  Ion  v. 
liimball,  70  N.  Y.  Supp.  252,  263,  61  App. 
Div,  31. 


INTEHEST  (La  Property)* 

See  "Absolute  Interest";  ''Adverse  In- 
terest"; "Contingent  Interest";  "En- 
tire Interest";  "Equitable  Estate  or 
Interest" ;  "Executory  Interest" ;  "In- 
choate Interest"  ;  "Insurable  Interests ; 
"Joint  Interest";  "Leviable  Interest"; 
"Sole  Interest";   "Vested  Interest" 

All  my  interest,  see  "All." 

Any  interest  in  or  concerning  land,  see 
"Any." 

Change  in  interest,  see  "Change." 

Leasehold  interest,  see  "Leasehold.** 

Other  interest,  see  "Other." 

"Interest"  as  used  in  Rer.  St  U.  S.  { 

4283,  declaring  that  the  owner  of  a  vessel  is 
only  liable  for  loss  of  goods  to  the  extent 
of  his  interest  in  the  vessel  and  her  freight, 
refers  to  the  extent  or  amount  of  owner- 
ship the  party  has  in  the  vessel,  such  as  his 
aliquot  share  if  he  is  only  a  part  owner,  or 
his  contingent  interest  If  that  Is  the  charac- 
ter of  his  ownership.  Whatever  the  extent 
or  character  of  his  ownership  is— that  is  to 
say,  whatever  his  interest  in  the  ship  is — 
the  amount  or  value  of  that  interest  is  to  be 
the  measure  of  his  liability.  It  would  not 
include  insurance  which  the  party  recovers 
for  the  loss  of  his  vessel.  Place  v.  Norwich 
&  N.  Y.  Transp.  Co.,  6  Sup.  Ot  1150,  1157, 
118  U.  S.  468.  30  L.  Ed,  134. 

Whore  a  cargo  was  destroyed  In  order 
to  prevent  a  total  loss  of  the  vessel  and  car- 
go, the  "interest  of  a  shipowner"  in  a  gen- 
eral fund  for  the  purposes  of  a  general  av- 
erage, for  the  purpose  of  paying  the  loss 
of  the  cargo  destroyed,  means  the  extent  or 
amount  of  ownership  in  the  vessel  or  cargo, 
whether  whole  or  partial,  and  does  not  in- 
clude insurance  received  by  him.  Deming 
V.  The  Rapid  Transit  (U.  S.)  52  Fed.  320,  322 ; 
The  City  of  Norwich.  6  Sup.  Ct  1150,  1157, 
1172,  118  U.  S.  468,  30  L.  Ed.  134. 

In  a  marriage  settlement  which  deeded 
certain  property  in  trust  and  directed  that 
the  trustees  should  permit  "the  said  H.  [the 
intended  wife]  to  have,  receive,  take,  and  en- 
joy all  the  interest,  rents,  and  profits  of  the 
property  conveyed  to  and  for  her  use  and 
benefit'*  and  gave  to  the  wife  the  power  to 
dispose  of  the  property  during  her  life  or  by 
her  will,  "interest"  was  equivalent  to  the 
word  "estate"  or  **property."  Ladd  v.  Ladd, 
49  U.  S.  (8  How.)  10,  29,  12  L.  Bd.  967. 

Comp.  Laws,  i  4692,  declaring  that  no 
estate  or  interest  in  lands  other  than  leases 
for  a  term  not  exceeding  one  year  shall  be 
created,  granted,  assigned,  surrendered,  or 
declared,  unless  by  operation  of  law  or  deed 
of  conveyance  in  writing,  means  every  case 
possible  in  which  an  interest  in  realty  is  de- 
vested by  any  act  of  the  public  concerned, 
and  excludes  the  idea  that  there  can  be  any 
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waiver  of  an  interest.    Whiting  r.  Bntler,  29 
Mich.  12!^  144. 

The  natnral  and  ordinary  meaning  of 
tiie  term  "interest  in  landa"  includes  the  en- 
tire right  held  in  lands,  and  as  used  in  an 
Instrument  conveying  the  grantor's  interest 
without  qualification  it  operates  to  convey 
all  the  right  of  the  grantor.  Bagsdale  v. 
Mays,  65  Tex.  255.  257. 

The  statute  of  frauds,  requiring  all  con- 
tracts for  the  sale  of  real  estate  or  any  'in- 
terest in  or  concerning  lands,"  does  not  in- 
clude a  contract  between  the  vendor  and 
vendee  that  the  latter  would  accept  a  deed 
to  a  less  tract  of  land  than  the  amount  spec- 
ified in  the  contract  of  sale,  on  consideration 
that  the  vendor  repay  the  difference  in  val- 
ue, as  such  a  contract  is  entirely  separable 
flrom  the  contract  for  the  sale  of  the  land. 
Havlland  v.  Sammls,  25  Atl.  894,  62  Conn. 
44,  86  Am.  St  Rep.  330. 

As  used  in  the  treaty  between  the  Unit- 
ed States  and  Great  Britain  at  the  close  of 
the  Revolutionary  War,  the  filth  article  of 
which  is  as  follows:  "It  is  agreed  that  all 
persons  who  have  any  interest  in  confiscated 
land,  either  by  debt,  marriage  settlements, 
or  otherwise,  shall  meet  with  no  lawful  im- 
pediment in  the  prosecution  of  their  just 
right8"--the  words  "interest  in  land  •  •  • 
by  debt"  mean  an  interest  held  as  a  secur- 
ity for  money  at  the  time  of  the  treaty. 
Owlngs  V.  Norwood,  9  U.  S.  (5  Granch)  844, 
847,  8  L.  Ed.  120. 

The  term  "estate  and  interest  in  lands*' 
as  used  in  the  chapter  relating  to  frauds, 
shall  be  construed  to  express  every  estate 
and  Interest,  freehold  and  chattel,  legal  and 
equitable,  present  and  future,  vested  and 
contingent,  in  lands.  Cobbey's  Ann.  St.  Neb. 
1903,  S  5971. 

Contingent  Interest  or  remainder. 

Code,  S  2418,  authorizing  a  transfer  of 
any  interest  or  claim  to  real  estate,  embra- 
ces a  contingent,  as  well  as  a  vested,  inter- 
est; and  this,  though  the  Interest  was  a 
naked  possibility,  the  vesting  of  which  was 
wholly  uncertain.  A  contingent  remainder, 
therefore,  was  an  interest  or  claim  within 
the  statute,  and  might  be  conveyed,  tbougb 
it  was  uncertain  as  to  the  person.  Toung  v. 
Young,  17  S.  B.  470,  471,  89  Va.  675,  23  L. 
R.  A.  642. 

Rev.  St  1889,  |  2395,  providing  that  con- 
veyances of  land,  or  of  any  estate  or  interest 
in  land,  may  be  made  by  deed,  should  be 
construed  to  include  a  contingent  remainder. 
Oodman  v.  Simmons,  20  S.  W.  972,  974,  113 
Mo.  122. 

A  contingent  remainder  may  be  convey- 
ed under  Code,  §  2418,  as  an  interest  or  claim 
to  real  estate.  Young  v.  Young.  17  S.  B. 
470,  471,  89  Va.  G75.  1!3  L.  R.  A.  642. 


CkiTeaants  as  to  latprovements. 

An  "Interest  in  land,"  as  used  in  Rev. 
St  1874,  c.  82,  I  2,  making  an  Interest  in 
land  liable  to  be  subjected  to  a  mechanic's 
lien,  cannot  be  construed  to  mean  that  the 
interest  which  the  lessee  obtains  by  a  cov- 
enant in  the  lease,  by  which  he  was  to  be 
repaid  the  appraised  value  of  buildings  and 
improvements  made  on  leased  premises  by 
him,  is  an  Interest  in  land,  so  that  a  mechan- 
ic's lien  could  attach  thereto.  The  lessee 
acquired  no  Interest  in  the  land  Itself,  but 
had  a  right  of  action  against  his  lessors  for 
the  value  of  his  improvements;  but  this  gave 
him  no  lien  on  the  premises  capable  of  be- 
ing enforced  against  the  grantees  to  the  les- 
sors, or  any  interest  in  rem  to  which  a  me- 
chanic's lien  could  attach.  Watson  v.  Gard- 
ner, 10  N.  B.  192,  197,  119  111.  812. 

Where  a  landlord,  who  had  demised 
premises  for  a  term  of  years  at  a  certain 
sum  per  year,  agreed  with  his  tenant  to  lay 
out  a  certain  sum  In  making  improvements 
upon  them,  the  tenant  undertaking  to  pay  an 
increased  rent  of  a  certain  sum  during  the 
remainder  of  the  term,  was  not  a  contract 
for  an  "Interest  in  or  concerning  land,"  with- 
in the  statute  of  frauds.  No  additional  in- 
terest in  the  land  is  given  to  the  tenant,  for 
his  interest  was  the  same  as  before;  nor  is 
there  any  additional  interest  in  the  land  giv- 
en to  the  landlord.  Donellan  v.  Read,  23 
H.  0.  L.  215,  217. 

Estate  synonymons. 

The  word  ^'interest"  often  is  used  to  ex- 
press or  represent  an  ''estate,"  as,  for  in- 
stance, an  Interest  in  a  tract  of  land  is  often 
used  as  meaning  the  same  thing  as  an  estate 
in  a  tract  of  land.  These  two  words  are 
not  Infrequently  used  as  convertible  terms. 
Hurst  V.  Hurst  7  W.  Va.  289,  297. 

The  term  "interest"  as  used  in  a  stat- 
ute subjecting  a  city  to  the  payment  of  dam- 
ages occasioned  by  the  destruction  of  build- 
ings to  prevent  the  spreading  of  a  confiagra- 
tlon,  and  providing  that  any  person  interest- 
ed in  the  building  may  apply  for  a  precept 
and  that  the  Jury  may  assess  the  damages 
which  the  owners  of  such  building  and  all 
persons  having  an  estate  and  Interest  there- 
in have  sustained,  really  Imports  some  share 
in  the  building  itself,  and  was  Intended  prob- 
ably, if  not  to  be  regarded  as  synonymous 
with  "estate,"  to  Include  any  degree  of  in- 
terest or  claim  therein  which  might  not 
technically  fall  within  any  of  the  subdivisions 
of  estates.  It  may  well,  however,  be  re- 
garded as  synonymous,  as  the  term  "estate,*' 
when  used  in  reference  to  land,  signifies  sim- 
ple interest  therein,  and  both  terms  are  In 
common  use  in  the  transfer  of  titles,  as  may 
be  seen  in  the  various  forms  of  conveyance. 
The  word  "interest"  is  also  frequently  used 
by  the  Legislature  In  respect  to  real  estate. 
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City  of  New  York  t.  Stone  (N.  Y.)  20  Wend. 
139,  142. 

Eqnltable  interest. 

"Interest,"  as  need  In  a  tire  insnrance 
policy,  providing  that  it  shall  be  yoid  if  any 
change  take  place  in  the  '*interest"  of  the 
insured,  is  a  broader  term  than  the  word 
"title,"  and  includes  both  equitable  and  le- 
gal rights.  Gibb  y.  Philadelphia  Fire  Ins. 
Co.,  61  N.  W.  137,  188,  59  Minn.  267,  50  Am. 
St  Rep.  405;  Germond  y.  Home  Ins.  Go.  (N. 
Y.)  2  Hun,  540,  541;  Southern  Cotton  Oil 
Oo.  V.  Prudential  Fire  Ass'n,  29  N.  Y.  Supp. 
128,  129,  78  Hun,  373;  William  Skinner  & 
Sons  Shipbuilding  &  Dry  Dock  Co.  v.  Hough- 
ton, 48  AU.  85,  91,  92  Md.  68,  84  Am.  St  Rep. 
485;  State,  to  Use  of  Hafkemeyer,  y.  Mc- 
Kellop,  40  Mo.  184.  185. 

Such,  also,  is  its  use  in  Attachment  Act, 
I  20  (Reyision,  p.  45),  which  provides  that 
the  word  "lands"  in  this  act  shall  be  con- 
strued to  include  tenements,  hereditaments, 
aU  real  estate,  and  any  interest  therein. 
Leathwhite  y.  Bennet  (N.  J.)  11  Atl.  29,  30. 

The  words  "estate  or  interest**  as  used 
in  Rey.  Codes  N.  D.  |  5904,  providing  that 
actions  to  quiet  title  may  be  maintained  by  a 
plaintiff  who  has  an  estate  or  interest  in  real 
property,  include  both  legal  and  equitable  es- 
tates and  interests.  Dalrymple  v.  Security 
Loan  A  Trust  Co.,  83  N.  W.  245,  248,  9  N.  D. 
'306. 

Code  Civ.  Proc.  1 1186,  provides  that  me- 
chanics' liens  provided  for  in  the  chapter  are 
preferred  to  any  lien,  mortgage,  or  other  in- 
cumbrance which  may  have  attached  subse- 
quent to  the  time  when  the  work  was  done, 
materials  furnished,  etc.;  also  to  any  Hen, 
mortgage,  or  other  incumbrance  of  which  the 
lienholder  had  no  notice,  and  which  was 
unrecorded  at  the  time  the  building  was  com- 
menced, work  done,  materials  furnished,  etc. 
Section  1192  declares  that  every  building  or 
other  improvement  mentioned  in  the  chap- 
ter constructed  upon  any  lands  with  the 
knowledge  of  the  owner  or  the  person  having 
or  claiming  any  interest  therein,  shall  be  held 
to  have  been  constructed  at  the  instance  of 
such  owner  or  person  having  or  claiming  any 
interest  tlierein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed 
under  the  chapter,  unless  such  owner  or  per- 
son haAing  or  claiming  an  interest  therein 
shall  give  notice,  etc.  Held,  that  the  words 
"owner  or  person  having  an  Interest"  as 
used  in  section  1192,  mean  one  having  a  le- 
gal estate  less  than  a  fee,  or  such  an  eq- 
uity as  may  be  enforced  by  securing  a  trans- 
fer of  a  legal  estate.  It  does  not  include  the 
person  referred  to  in  section  1186  as  having 
a  lien,  mortgage,  or  incumbrance.  The  right 
of  mortgagees  and  incumbrancers  with  refer- 
ence to  those  to  whom  the  provisions  of  the 
Code  concede  a  lien  are  fixed  and  determined 


by  section  1186.     Williams  y.  Santa  Clam 
Min.  Ass'n,  5  Pac.  85,  90,  66  CaL  193. 

In  a  provision  in  an  insurance  policy  that 
the  policy  shall  be  void  if  any  change  other 
than  by  the  death  of  the  insured  take  place 
in  the  interest  title,  or  possession  of  the 
subject  of  insurance,  where  the  policy  cov- 
ered oil  which  the  Insured  sold  to  a  third 
person,  part  of  which  was  delivered,  and 
afterwards  warehouse  receipts  were  sent 
for  the  balance  and  the  price  paid,  such  sale 
constituted  a  change  in  interest  within  the 
meaning  of  the  policy.  Southern  Cotton 
Oil  Co.  y.  Prudential  Fire  Ass'n,  29  N.  Y. 
Supp.  128,  129,  78  Hun,  873. 

Improyements  on  pnblie  lai&ds. 

"Interest  in  or  concerning  lands,"  as 
used  in  the  statute  of  frauds,  requiring  a 
sale  of  an  "Interest  in  or  concerning  land" 
to  be  in  writing,  cannot  be  construed  to  in- 
clude improvements  on  the  public  lands. 
Zickafosse  v.  Hulick  aowa)  Morris,  175,  178, 
39  Am.  Dec.  458. 

Inohoate  rtslit  of  dower* 

An  inchoate  right  of  dower  1b  such  an 
"interest  in  land"  as  will  enable  the  wife  to 
maintain  an  action  to  establish  such  con- 
tingent right  and  relieve  a  cloud  fraudu- 
lently attempted  to  be  created  on  it  Madi- 
gan  v.  Walsh,  22  Wis.  501,  504. 

I«ease  of  f  lunlshed  house. 

Where,  as  the  consideration  for  a  de- 
fendant's promise,  plaintiff  was  to  become 
tenant  to  the  defendant  of  the  house  and 
furniture  together,  if  certain  things  should 
be  performed— that  is,  if  the  furniture  should 
be  sent  into  the  house  in  a  reasonable  time 
— ^is  an  agreement  for  an  "interest  in  land." 
Mechelen  t.  Wallace,  34  Eng.  Com.  Law,  85, 
36. 

Ifoasehold. 

Lessees  are  persons  interested  In  the 
land  injured  by  changing  the  grade  of  the 
street,  to  whom  a  compensation  should  be 
made  therefor,  under  Laws  1888,  c.  845,  |  12. 
In  re  Grade  Crossing  Com'rs,  44  N.  Y.  Supp. 
844,  848,  17  App.  Div.  54. 

As  used  in  Rev.  St  c.  59,  S  2,  providing 
that  no  action  shall  be  brought  on  any  con- 
tract for  the  sale  of  any  "interest  in  or  con- 
cerning land''  for  a  longer  term  than  one 
year,  unless  such  contract  or  some  note  or 
memorandum  thereof  be  in  writing,  should 
be  construed  to  Include  the  remainder  of  a 
tenant's  term,  which  is  for  a  longer  term  than 
one  year.  Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  31  N.  B.  438,  441,  142  111. 
171,  15  L.  R.  A.  754. 

"Interest  in  lands,"  as  used  in  the  stat- 
ute of  frauds,  requiring  a  contract  for  the 
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sale  of  an  Interest  in  lands  to  be  In  writing, 
should  be  construed  to  include  an  agree- 
ment to  build  by  a  speclfled  time  a  store, 
and  when  finished  to  rent  it,  together  with 
an  adjoining  wharf,  for  a  certain  period  at 
a  specified  annual  rent.  Eaton  t.  Whltaker, 
18  Conn.  222,  229,  44  Am.  Dec.  580. 

As  used  in  Act  April  13,  1846,  proYid- 
ing  that,  before  entry  under  the  right  of  em- 
inent domain  can  be  lawfully  made,  security 
must  be  given,  etc.,  to  the  owner  or  "party 
interested,*'  etc.,  should  be  construed  to  in- 
clude a  tenant  of  the  land  sought  to  be  con- 
demned. Pennsylvania  R.  Go.  t.  Eby,  107 
Pa.  106,  172. 

UabUity  to  loss. 

A  person  has  an  absolute  Interest  in 
property,  within  the  terms  of  a  fire  policy, 
where  his  interest  is  such  that,  if  the  prop- 
erty is  destroyed  by  fire,  he  must  necessarily 
sustain  the  loss.  It  is  an  "interest,"  not  a 
title,  of  which  the  conditions  of  the  policy 
speak.  Hough  y.  City  Fire  Ins.  Ck>.,  29  Conn. 
10,  20,  76  Am.  Dec.  681. 

JAaMUtj  of  stockholders. 

The  double  liability  of  the  stockholders 
of  a  bank  is  not  an  **interost,"  which  it,  as 
an  insolvent  debtor,  can  by  its  deed  of  as- 
signment pass  to  its  assignee,  or  in  any 
manner  vest  the  enforcement  thereof  in  him. 
Runner  v.  Dwiggins,  46  N.  B.  580,  581«  147 
Ind.  238,  36  L.  R.  A.  ^5. 

Idabllity  under  warranty  deed. 

St.  1874,  c.  321,  i  1,  providing  that  any 
person  "having  an  interest"  In  property  on 
which  a  lien  has  been  claimed  may,  at  any 
time  before  final  Judgment  in  a  suit  brought 
to,  enforce  such  lien,  release  his  interest  in 
such  property  or  in  any  portion  thereof  from 
such  lien,  by  giving  a  bond  with  condition 
to  pay  a  sum  fixed  as  the  value  of  the  prop- 
erty or  interest  so  released,  cannot  be  con- 
strued to  include  a  former  owner  of  land 
subject  to  a  mechanic's  lien,  which  he  has 
conveyed  with  a  warranty  against  incum- 
brances. He  might  become  liable  on  the 
covenants  of  his  deed  if  a  lien  was  sustain- 
ed, and  was  thus  remotely  Interested  in  the 
questions  involved  in  a  suit  to  enforce  it; 
but  he  had  no  interest  In  the  land  which  he 
could  convey  or  on  which  the  Hen  would  op- 
erate. Glendou  County  v.  Townsend,  120 
Mass.  346,  348. 

Iiioense  of  beneficial  privilege. 

As  used  in  a  provision  of  a  statute  of 
frauds  declaring  that  all  "interest  in  land" 
should  be  in  writing,  etc.,  such  phrase  does 
not  include  a  license  to  enjoy  a  beneficial 
privilege  on  the  land.  Taylor  v.  Waters,  7 
Taunt.  374,  378. 

A  right  to  take  water  from  a  well,  by 
reason  of  the  occupation  of  a  dwelling  house 


and  for  the  more  convenient  occupation  there- 
of, is  an  interest  in  land.  Tyler  t.  Bennett; 
6  Adol.  &  E.  877,  378. 

Lien  or  mortsace. 

The  word  "interest"  Is  the  broadest 
term  applicable  to  claims  in  or  upon  real  es- 
tate, in  its  ordinary  signification  among  the 
men  of  all  classes.  It  is  broad  enough  to 
include  any  right,  title,  or  estate  in  or  lien 
upon  real  estate.  One  who  holds  a  mortgage 
upon  a  piece  of  land  for  half  its  value  is 
commonly  and  truly  said  to  be  interested  in 
it  Ormsby  v.  Ottman  (U.  S.)  86  Fed.  402, 
407,  29  C.  C.  A.  295. 

As  used  in  an  insurance  policy,  provid- 
ing that  if  the  interest  of  the  assured  in  the 
property  be  untruly  stated,  or  otherwise 
than  unconditional  and  sole  ownership,  the 
word  "interest"  and  **tltle"  are  not  synony- 
mous, but  "interest"  means  the  interest 
which  is  insured,  so  that,  if  a  mortgage  lien 
on  the  property  is  secured,  it  means  an  un- 
conditional interest  in  the  mortgage.  Han- 
over Fire  Ins.  Co.  v.  Bohn,  67  N.  W.  774, 
776,  48  Neb.  743,  58  Am.  St.  Rep.  719. 

The  term  "interest,"  as  used  in  Act 
March  14,  1859,  §  3,  providing  that,  where  a 
sheriff  is  about  to  sell  property  on  execution, 
any  person  having  "any  interest  therein" 
may  claim  the  property,  and  that  the  sheriff 
in  such  case  shall  require  a  bond  of  the 
plaintiff  in  execution,  means  any  right, 
whether  legal  or  equitable,  which  may  be 
acquired  to  personal  property,  and  em- 
braces a  beneficiary  in  a  deed  of  trust  State, 
to  Use  of  Hafkemeyer,  v.  McKellop,  40  Mo. 
184,  185. 

Code  Civ.   Proc.   i  1192,  provides  that 
every   building  or  other  improvement  con- 
i  structed  upon  any   lands   with  the  knowl- 
'  edge  of  its  owner,  or  any  person  having  "an 
I  interest  in  the  lands,"  shall  be  held  to  have 
I  been  constructed  at  the  instance  of  such  own- 
'  er  or  person,  and  the  interest  owned  or  dalm- 
I  ed  shall  be  subject  to  any  mechanic's  lien 
I  filed  in  accordance  with  the  provisions  of  the 
chapter,  etc.     Held,  that  the  woi-ds  "an  in- 
terest in  the  lands"  should  not  be  construed 
to  Include  the  rights  of  a  mortgagee.     Wil- 
liams V.  Santa  Clara  Min.  Ass'n,  5  Pac.  85, 
91,  66  Cal.  193. 

Code  Civ.  Proc.  |  192,  declares  that 
every  building  or  Improvement  constructed 
on  any  lands  with  the  knowledge  of  the 
owner,  or  a  person  having  or  claiming  any  in- 
terest therein,  shall  be  held  to  have  been  con- 
structed at  the  Instance  of  such  owner  or  per- 
son claiming  such  interest,  and  the  Inter- 
est owned  or  claimed  shall  be  subject  to  any 
lien  filed,  unless  such  owner  or  person,  with- 
in three  days  after  he  shall  have  obtained 
knowledge  of  the  construction,  alteration,  or 
repair,  etc.,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same^  etc    Held,  that  the 
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words  'Interest  In  the  land**  meant  an  es- 
tate or  interest  in  the  land  which  might  be 
sold  and  conveyed,  and  did  not  include  a 
miere  lien,  which  would  thereby  become  sub- 
ject to  another  subsequent  lien  in  the  sense 
that  the  latter  should  acquire  precedence 
oyer  the  former.  Williams  ▼.  Santa  Clara 
Min.  Ass'n,  6  Pac.  85,  91,  66  Cal.  193. 

The  phrase  "instrument  by  which  any 
estate  or  interest  in  real  property  is  cre- 
ated, transferred,  mortgaged,  or  assigned,  or 
by  which  the  title  to  any  real  property  may 
be  affected,"  in  Real  Property  Law,  |  240, 
defining  the  term  "conveyance"  as  including 
all  such  instruments,  does  not  include  a  con- 
tract simply  providing  that  the  owner  of  the 
building  may  make  final  payment  for  re- 
pairs thereon  by  giving  a  mortgage  as  there- 
in provided  for,  if  the  owner  so  desires,  and 
binding  the  contractor  to  accept  such  mort- 
gage in  lieu  of  such  final  payment  David- 
son V.  Fox,  78  N.  Y.  Supp.  583.  665,  65  App. 
DiT.  262. 

Agreement  to  open  a  road. 

The  phrase  "interest  in  land,**  In  the 
clause  of  the  statute  of  frauds  requiring  con- 
tracts affecting  an  interest  in  land  to  be  in 
writing,  does  not  include  an  agreement  to  re- 
move a  fence,  so  as  to  open  a  road  to  its  orig- 
inal width.  Talmadge  v.  Rensselaer  &  S.  R. 
Ck>.  (N.  Y.)  13  Barb.  498-^8. 

Possession  and  rislfct  of  oontrol* 

Code  Civ.  Proc.  i  820,  provides  that  on 
the  trial  of  an  action  a  party  shall  not  be  ex- 
amined as  a  witness  in  his  own  behalf 
against  a  person  deriving  his  title  or  interest 
from  a  deceased  person  concerning  a  per^ 
sonal  transaction  between  the  witness  and 
decedent  Held,  in  an  action  for  conversion, 
that  where  the  property  was  in  the  posses- 
sion of  defendant's  husband  at  the  time  of 
his  death,  and  defendant  derived  her  pos- 
session through  him,  her  possession  constitut- 
ed an  interest  within  the  statute,  and  hence 
plain  tiff  could  not  testify  concerning  a  con- 
versation with  decedent  relating  to  the  prop- 
erty; and  this,  though  defendant  was  present 
at  such  conversation.  Byerer  v.  Smith,  66  N. 
Y.  Supp.  968,  969,  55  App.  Div.  405. 

In  an  opinion  the  court  stated  that  "the 
delivery  of  a  note  to  the  wife  vested  the 
Interest  in  the  husband."  Held,  that  the 
word  "interest"  should  be  construed  to  mean 
the  right  to  and  control  over  the  wife's 
choses  in  action  wblch  the  husband  has  dur- 
ing coverture.  Low  v.  Porter,  14  N.  J.  Law 
(2  J.  S.  Green)  516. 

An  "Interest  in  land/'  within  the  statute 
of  frauds,  requiring  a  contract  for  the  sale  of 
an  Interest  in  laud  to  be  in  writing,  should  be 
construed  to  include  the  possession  of  land. 
Possession  is  prima  facie  evidence  of  title, 
and  no  title  is  complete  without  it   An  agree- 


ment to  sell  and  deliver  possession,  as  well 
as  the  improvements  on  land.  Is  an  agree 
ment  to  sell  an  interest  in  the  land.    Howard 
V.  Easton  (N.  Y.)  7  Johns.  205,  207;   Smart 
V.  Harding,  15  G.  B.  652,  656. 

Pro-omptlon  riffht. 

"Interest  in  land  subject  to  sale  on  exe> 
cution"  does  not  include  the  right  which  a 
pre-emptioner  has  in  the  land  before  the  time 
when  he  fulfills  the  conditions  prescribed 
by  law  and  thereby  obtains  the  titla  Bray 
V.  Ragsdale,  58  Mo.  170,  172. 

Bisht  of  entry  for  liroaok  of  oondltton* 

The  phrase  "estate  or  interest  in  real 
property  descendible  to  heirs,"  in  2  Rev.  St 
p.  57,  I  2,  making  such  estate  devisable^ 
does  not  include  the  right  of  the  grantor  to 
re-enter  for  breach  of  the  condition  subse- 
quent. Upington  V.  Gorrigan,  45  N.  B.  859^ 
360,  151  N.  Y.  143,  87  L.  R.  A.  794. 

Right  of  way  for  benlevard. 

Under  Loc.  Acts  1889,  No.  888,  |  16, 
authorizing  the  park  commissioners  to  ac- 
quire by  legal  proceeding  "any  land  or  in- 
terest in  lands  which  may  be  found  neces- 
sary for  the  opening  of  any  park,  or  en- 
largement or  extension  of  any  park  or 
boulevard,  which  may  be  hereafter  laid 
out,"  etc.,  a  right  of  way  for  a  boulevard 
may  be  condemned  across  ^railroad  tracks, 
as  it  was  known  to  the  Legislature  that  a 
certain  boulevard,  already  established  under 
a  previous  act,  of  necessity  crossed  the  right 
of  way  of  numerous  railroad  companies,  and 
the  term  "interest  in  lands"  should  be  so 
construed  as  to  give  effect  to  the  act  and 
to  further  the  very  evident  intent  of  the 
Legislature.  Gommissioners  of  Parks  & 
Boulevards  of  Gity  of  Detroit  v.  Michigan 
Gent  R.  Go.,  90  Mich.  885,  889,  51  N.  W.  447, 
448. 

Sale  of  timlier. 

Standing  timber  is  an  interest  in  the 
land  that  may  be  acquired  by  deed.  Globe 
Lumber  Go.  v.  Lockett  30  South.  902,  903, 
106  La.  414. 

"Interest  in  lands,"  as  used  in  a  statute 
providing  that  every  contract  for  the  sale 
and  interest  in  lands  shall  be  void  unless  in 
writing,  includes  an  agreement  for  the  sale 
of  growing  trees,  with  a  right  to  enter  on 
the  land  at  a  future  time  and  remove  them. 
Green  v.  Armstrong  (N.  Y.)  1  Denio,  550.  553- 
Vorebeck  v.  Roe  (N.  Y.)  50  Barb.  802,  806; 
Kingsley  v.  Holbrook.  45  N.  H.  818.  819,  86 
Am.  Dec.  173;  Miller  v.  Zu  Fall  (Pa.)  6  Atl. 
350,  852. 

As  a  sliaro  or  portion* 

The  word  'Interest."  as  used  in  Rev 
St  1881,  i  2483,  fixing  the  widow's  interest 
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in  ber  husbaiiA*8  real  estate  generally  at 
one-third  thereof,  means  share,  portion,  some 
of  the  parts,  but  not  all.  Pefurson  r.  Pear- 
son (Ind.)  36  N.  B.  288»  289. 

SlMres  Im  miae. 

Shares  in  a  mine  worked  on  the  cost 
book  principle  do  not  constitute  an  "estate 
or  interest  in  land,"  within  the  meaning  of 
the  fourth  section  of  the  statute  of  frauds, 
requiring  such  contracts  to  be  in  writing. 
Powell  T.  Jessopp,  18  G.  B.  S36,  854. 

Tax  tiUo. 

Under  Gomp.  Laws,  i  5449,  authorizing 
any  one  who  claims  an  estate  or  intei'est  in 
real  property  to  bring  an  action  to  quiet  title, 
the  word  "interest,"  as  used,  is  broad  enough 
to  authorize  one  claiming  to  be  the  owner 
of  real  estate  to  initiate  proceedings  to  test 
the  validity  of  an  adverse  claim,  and  so  in- 
cludes the  interest  held  by  a  purchaser  of 
land  under  a  tax  sale,  though  such  interest 
Is  only  a  lien.  Glark  v.  Darlington,  63  N. 
W.  771,  772,  7  S.  D.  148,  68  Am.  St  Bep.  835. 

Tenancy  liy  tlie  onrtesy. 

Act  April  11, 1835,  giving  authority  to  in^ 
stitute  suits  for  partition  to  parties  interest- 
ed in  real  estate,  notwithstanding  there  may 
be  a  life  estate  in  part  or  parts  of  the  prop- 
erty, with  remainders  over  in  fee,  does  not 
include  a  tenant  by  the  curtesy,  since  such 
party  has  the  right  of  exclusive  possession 
for  life.  Selders  v.  Giles,  21  Ati.  514,  515, 
141  Pa.  93. 

Title  synonymous. 

In  construing  the  tenn  "interest"  In  a 
fire  insurance  policy,  providing  that,  if  the 
Interest  of  assured  became  other  than  the 
nnconditional,  unincumbered,  and  sole  own- 
ership, the  policy  should  be  void,  the  court 
said  that  'It  is  a  matter  of  nice  discrimi- 
nation to  determine  whether  the  word  in- 
terest,' as  used  in  the  condition,  is  synony- 
mous with  the  word  'title,*  or  whether  it 
means  that  and  something  besides.  The 
authorities  generally  establish  the  rule  that, 
where  the  condition  is  against  any  change 
in  the  legal  title,  an  executory  contract  of 
sale  is  not  a  violation  of  the  condition." 
The  court  intimated  that  the  connection  in 
which  the  word  was  used,  being  coupled  with 
the  idea  of  sole  ownership,  which  related 
only  to  title,  indicated  that  the  word  "in- 
terest" was  used  as  synonymous  with  "own- 
ership" or  "titie";  but  it  was  held  that, 
even  if  it  were  conceded  that  'interest" 
was  used  in  any  other  sense  than  that  of 
"ownership"  or  "title,"  an  executory  con- 
tract of  sale,  under  which  no  deed  had  been 
passed  nor  possession  been  given,  was  not  a 
change  In  assnred's  interest,  forfeiting  the 
policy.     Arkansas  Fire  Ins.  Co.  v.  Wilson, 


56  S.  W.  9S8,  986»  07  Ark.  668,  77  Am.  St. 
Bep.  129. 

As  used  In  an  insurance  policy,  the 
terms  "interest"  and  "title"  are  not  synony- 
mous. A  mortgagor  in  possession  and  a 
purchaser  holding  under  a  deed  defectively 
executed  have  both  of  them  absolute  as  well 
as  insurable  interests  in  the  property, 
though  neither  of  them  has  the  legal  title. 
"Absolute"  is  here  synonymous  with  "vest- 
ed," and  is  used  in  contradistinction  to  "con- 
tingent" or  "conditional."  Loventhal  v. 
Home  Ins.  Co.,  112  Ala.  108,  116,  20  South. 
419,  33  L.  B.  A.  268,  67  Am.  St  Bep.  17. 

Title  by  oconpailon. 

A  title  by  occupation  is  an  interest  in 
real  estate,  and  such  an  interest  as  is  the 
subject  of  conveyance  by  deed.  This  doc- 
trine is  maintained  in  Merritt  v.  Judd,  14 
Gal.  50,  60.  Our  courts  having  recognized 
the  interest  acquired  by  occupancy  of  public 
land  as  a  legal  estate,  it  necessarily  follows 
that  the  title  or  interest  in  the  land,  how- 
ever defined,  carries  with  it  the  title  to  the 
structure  annexed  to  the  soil.  Boseville 
Alta  Min.  Go.  v.  Iowa  Gulch  Min.  Co.,  24 
Pac.  920,  921,  15  Colo.  29,  22  Am.  St  Bep. 
373. 

Town  bonds. 

Code  Civ.  Proc.  S  982,  providing  that 
an  "action  to  establish  a  lien  or  other  in- 
terest in  real  property"  must  be  tried  In  the 
county  in  which  the  subject  of  the  action 
or  some  part  thereof  is  situated,  cannot  be 
construed  to  include  an  action  to  recover 
the  amount  due  on  town  bonds,  the  validity 
of  which  is  denied,  though  a  Judgment  for 
plaintiff  would  be  chargeable  on  the  real 
property  in  the  town.  Becker  v.  Town  of 
Cherry  Greek,  24  N.  Y.  Supp.  19,  20,  70 
Hun,  6. 

Water  rigbt. 

"Interest,"  as  used  In  Gen.  Laws,  c.  1, 
I  20,  providing  that  the  words  "land,  lands, 
or  real  estate"  shall  include  lands,  tene- 
ments, hereditaments,  and  all  rights  there- 
to and  interests  therein,  should  be  construed 
to  include  the  water  power  or  rights  in  a 
reservoir  of  water,  for  they  are  an  Interest 
in  the  land  upon  and  by  which  they  are 
created.  Winniplseogee  Lake  Cotton  & 
Woolen  Mfg.  Co.  v.  Town  of  Gilford,  10  Atl. 
849,  850,  64  N.  H.  337. 

"Interest  in  lands,"  as  used  In  the 
statute  of  frauds,  providing  that  the  sale  of 
an  interest  in  lands  must  be  in  writing  to 
be  valid,  etc.,  includes  the  right  to  enter 
upon  lands  and  to  erect  and  maintain  a 
dam  as  long  as  there  shall  be  employment 
for  the  water  power  thus  created.  Mum- 
ford  V.  Whitney  (N.  Y.)  16  Wend.  380,  390,  30 
Amu  Dec.  60. 
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DfTEBEftT  (In  8«it  or  Aotioa)« 

As  autlioriBins  appeal. 

It  is  a  well-established  rule  In  chancery 
that  a  person,  to  be  a  party  in  Interest  en- 
titling him  to  appeal,  must  be  Interested  in 
the  property  involved  in  the  issue.  It  is  not 
sufficient  that  he  may  be  interested  in  the 
question  litigated,  or  that  by  the  determina- 
tion of  the  question  litigated  he  may  be  a 
party  in  interest  to  some  other  suit  growing 
out  of  the  decision  of  the  question  litigated. 
Elcan's  Adm'r  v.  Lancasterian  School  (Va.) 
2  Pat.  &  H.  53,  69. 

Prac.  Act  111.  S  88,  giving  the  Supreme 
Court  jurisdiction  to  hear  an  appeal  di- 
rectly from  the  trial  court  in  proceedings 
in  which  'the  state  is  interested  as  a  party 
or  otherwise,"  should  be  construed  to  mean 
a  substantial  interest,  as  a  monetary  in- 
terest, and  not  to  Include  a  proceeding  In 
the  nature  of  quo  warranto  to  try  the  title 
of  a  person  to  an  office  into  which  it  was 
alleged  he  had  intruded.  McGrath  t.  Peo- 
ple, 100  111.  464,  465. 

Rev.  St.  c.  44,  S  28,  which  provides  that 
any  person  interested  In  any  order,  sen- 
tence, decree,  or  decision  of  any  probate 
court,  and  considering  himself  injured  there- 
by, may  appeal,  means  persons  who  have 
some  legal  interest  which  may  by  the  decree 
of  the  court  be  either  enlarged  or  dimin- 
ished. It  does  not  include  a  person  who 
claims  an  interest  wholly  adverse  to  the 
interest  of  the  deceased  on  whose  estate 
the  probate  court  is  administering.  Hem- 
menway  v.  Corey,  16  Vt  225,  226. 

Rev.  St  c.  89,  S  1,  providing  that  a  re- 
view of  an  action  by  an  administrator  with 
the  will  annexed  against  an  alleged  debtor 
of  the  estate  may  be  obtained  on  petition 
by  a  party  in  interest  who  was  not  a  party 
to  the  record  in  the  action,  does  not  include 
the  widow  of  the  testator,  who  is  named  in 
the  will  as  residuary  legatee.  There  is  no 
doubt  that  she  is  directly  interested  in  the 
suit,  but  It  does  not  follow  that  she  Is  a 
**party  in  interest,"  in  the  legal  sense  of 
that  phrase,  since  a  residuary  legatee  has, 
as  such,  no  title  to  any  item  of  the  assets 
of  the  estate,  nor  is  personally  liable  in  any 
way  for  any  damages  or  costs  incurred  by 
the  executor  until  distribution.  Johnson  v. 
Johnson,  16  Atl.  661,  81  Me.  202. 

Creditors  of  an  heir  of  a  testator  are 
not  parties  interested  in  the  estate  of  testa- 
tor, and  therefore  cannot  appeal  from  a  de- 
cision of  the  register  admitting  to  probate 
a  will  giving  to  the  wife  and  children  of 
such  heir  tlie  share  which  he  would  other- 
wise have  taken.  In  re  Shepard's  Estate,  82 
Atl.  1040,  1041,  170  Pa.  323. 

Swan  &  C.  Rev.  St  pp.  574,  675,  S  48,  pro- 
viding that  the  court  may,  on  a  petition  of  the 
widow  or  other  person  interested,  review  the 


allowance  made  to  the  widow,  and  Increaae 
or  diminish  the  same,  should  be  constroed 
to  Include  a  person  interested  as  a  creditor 
in  the  estate  of  the  widow  after  her  death 
for  services  and  expenses  in  supporting  and 
taking  care  of  her.  Sherman's  Ex'r  t.  Sher- 
man, 21  Ohio  St  621,  634. 

Act  Oct.  13,  1840,  providing  that  a  par- 
ty Interested  is  entitled  to  a  review  of  a 
decree  confirming  the  report  of  an  auditor 
to  whom  an  executor's  account  had  been 
referred,  should  be  construed  to  include  the 
surety  of  a  surviving  executor.  In  re 
Smith's  Estate  (Pa.)  12  Phila.  87. 

A^town  is  a  party  In  interest,  and  en- 
titled to  sue  out  a  writ  of  error  to  the  Su- 
preme Court  to  review  a  judgment  depriving 
It  of  the  right  to  exercise  its  franchise  over 
part  of  the  teiTltory  originally  granted  to  it 
by  the  I^egislature  as  a  municipal  subdi- 
vision of  the  state  for  the  government  of 
local  affairs  therein.  Winne  v.  People,  52 
N.  E.  377,  177  III  26a 

As  autliorisiAS  bzinsinK  of  rait. 

Except  as  to  the  unadmlnlstered  estate, 
an  administrator  de  bonis  non  is  not  *'a  per- 
son interested  personally  or  in  any  official 
capacity,"  within  the  meaning  of  Rev.  St 
c.  72,  S  10,  authorizing  such  a  person  to  sue 
on  a  probate  bond.  Meservey  v.  Kalloch, 
53  Atl.  876.  877,  97  Me.  91. 

A  receiver,  with  the  sole  and  excln- 
sive  right  to  receive  money  due  on  a  note, 
is  the  ''party  really  interested,"  within  the 
meaning  of  Rev.  Code,  |  2523,  authorizing 
such  party  to  sue  In  his  own  name,  whether 
the  note  sued  on  was  the  property  of  the 
state  or  of  a  township.  Yerby  v.  Sexton,  48- 
Ala.  811,  316. 

As  autliorisliis  tnterventioii. 

Comp.  Laws,  $  4889,  which  declares  the 
parties  can  intervene  only  when  they  have 
an  'interest  in  the  matter  in  litigation," 
means  such  an  interest  as  is  created  by  a 
claim  to  the  demand  or  some  part  thereof 
which  is  the  subject  of  the  suit,  or  a  claim 
to  a  lien  upon  the  property  or  some  part 
thereof  which  is  the  subject  of^the  litiga- 
tion. Yetzer  v.  Young,  52  N.  W.  1054,  1055. 
3  S.  D.  263. 

An  assignee  for  the  benefit  of  creditors, 
in  the  absence  of  peculiar  facts,  has  no  sncb 
interest  in  the  matter  in  litigation  as  entitles 
him  to  interfere  to  defend  a  purely  personal 
action  against  his  assignor.  The  subject  of 
litigation  is  not  property  at  all.  Such  inter- 
est must  be  that  created  by  claiming  it  or 
demanding  some  part  thereof,  or  a  dalm  to 
a  lien  upon  property  or  some  part  thereof, 
which  is  the  subject  of  litigation.  McClurg 
T.  State  Bindery  Co.,  53  N.  W.  428^  429i  » 
S.  D.  862,  44  Am.  St  Rep.  799. 
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As  erlteyion  of  pvopev  parties. 

The  word  'interest,"  wben  uaed  as  ft 
<!riterion  of  tlie  proper  parties  to  a  suit, 
means  interest  in  its  object,  and  not  interest 
In  its  subject-matter.  Hare  v.  Headley,  28 
Atl.  452,  453,  52  N.  J.  Eq.  (7  Dick.)  496  (citing 
Oaly.  Parties,  pp.  9,  10);  Penn  r.  Bahnson, 
15  S.  E.  586,  587,  89  Ya.  253. 

Code  Civ.  Proc.  fi  448,  providing  that  all 
the  parties  to  the  action  who  are  '^united  in 
Interest"  mustf  be  joined  as  plaintilTs  or  de- 
fendants, should  be  construed  to  include  an 
executrix  and  her  coexecutor,  in  an  action 
to  construe  a  will  as  to  her  rights  under  its 
provisions  in  the  testator's  estate,  though 
such  coexecutor  had  no  pecuniary  interest 
in  the  litigation.  Benner  v.  Benner,  12  N.  Y. 
«upp.  472,  473,  58  Hun,  609. 

The  court  construed  the  phrase  "any 
person  interested,"  in  Ey.  St  H  4856,  4861, 
using  the  words  ''any  person  interested"  in 
defining  who  are  proper  and  necessary  par- 
ties in  probate  proceedings,  to  include  any 
person  who  claims  title  under  an  heir  of  the 
testator.  Davies  v.  Leete,  64  S.  W.  441,  111 
Ky.  659. 

As  dlsqnaliflcation  to  take  deposition. 

The  words  "interested  party,"  in  the 
statute  providing  that  a  deposition  may  be 
taken  before  any  justice  of  the  peace  not 
interested  in  the  event  of  the  cause,  have  a 
settled  meaning  in  the  law,  and  refer  to  such 
an  interest  as  will  disqualify  a  person  from 
-being  a  witness.  The  fact  that  a  justice  of 
the  peace  is  the  son-in-law  of  one  of  the  par- 
ties does  not  make  him  an  interested  party, 
within  the  meaning  of  the  statute.  Chandler 
v.  Brainard,  31  Mass.  a4  Pick.)  285,  288. 

A  surety  on  a  bond  for  costs  in  an  ac- 
tion is  interested  therein  to  such  extent  that 
he  is  incompetent  to  take  and  return  a  deposi- 
tion of  a  witness.  Floyd  v.  Rice,  28  Tex.  341, 
342. 

An  "interested  person,"  within  the  mean- 
-ing  of  a  statute  providing  that  no  agent,  at- 
torney, or  person  interested  in  a  cause  shall 
write  or  draw  up  the  deposition  of  any  wit- 
ness to  be  used  in,  such  cause,  means  an 
interest  in  the  cause,  and  does  not  include 
the  interest  resulting  from  relationship  by 
marriage  to  one  of  the  parties.  Heacock  v. 
Stoddard  (Vt)  1  Tyler,  344. 

An  "interested  person,"  within  the 
meaning  of  Rev.  St.  c.  107,  S  2,  providing 
that  a  justice  of  the  peace  or  notary  public 
may  take  a  deposition  to  be  used  in  a  pend- 
ing case  in  which  he  is  not  interested,  In- 
cludes relations  within  the  sixth  degree. 
CaU  t.  Pike,  66  Me.  350,  352. 

Qen.  St  tit  1,  i  141,  providing  that  the 
twrty,  his  attorney,  or  any  person  interested, 
«hall  not  write,  draw  up,  or  dictate  any 


deposition,  should  be  construed  to  Include 
a  magistrate  who  was  the  law  partner  of  the 
defendant's  counsel,  and  was  himself  counsel 
for  the  defendant  in  another  case.  Dodd  y. 
Northrop,  37  Conn.  216,  217. 

As  disqualif  yiag  judge,  etc* 

The  term  "interest,"  when  applied  to  a 
Justice  of  the  peace  being  disqualified  from 
hearing  a  case  by  reason  of  interest,  means 
any 'interest,  however  small;  the  only  excep- 
tion known  being  in  cases  where  there  is  a 
necessity  that  the  person  so  interested  should 
act,  In  order  to  prevent  a  failure  in  the  ad- 
ministration of  Justice.  Pearce  t.  Atwood, 
13  Mass.  324,  340. 

Within  the  meaning  of  Const  1874,  art. 
7,  S  20,  which  disqualifies  a  judge  to  sit  in 
a  cause  in  which  he  has  an  interest,  it  is 
not  the  kind  of  interest  which  one  feels  in 
public  proceedings  or  public  measures  which 
disqaalifies.  It  is  a  pecuniary  or  property 
interest,  or  one  alTecting  the  individual  rights 
of  the  judge.  The  judge  must  have  such 
an  interest  in  the  suit  that,  in  the  event  of 
its  decision,  he  will  either  gain  or  lose  in  a 
pecuniary  way,  in  order  to  disqualify  him. 
Foreman  v.  Town  of  Marianna,  43  Ark.  324, 
329. 

The  term  "interested  In  a  result,"  as  be- 
ing a  disqualification  for  a  judge  to  act  as 
presiding  judge  on  the  trial,  means  a  pe- 
cuniary interest;  and  hence  a  judge  of  the 
Supreme  Court  Is  not  disqualified  from  act- 
ing as  presiding  judge  on  the  trial  of  a  de- 
fendant charged  with  defaming  the  Supreme 
Court    State  v.  Sutton.  52  Ati.  116,  74  Vt  12. 

Code,  I  560,  providing  that  no  Judge  of 
any  court,  chancellor,  county  conunissloner, 
or  justice  may  sit  in  finy  "cause  or  proceed- 
ing in  which  he  is  interested,"  means  a 
cause  or  proceeding  in  which  he  has  a  direct 
or  immediate  interest  and  not  one  in  which 
his  interest  is  remote  or  contingent  Ellis 
V.  Smith,  42  Ala.  349,  353. 

Const  art  5,  fi  11,  providing  that  no 
Judge  shall  sit  in  any  case  where  he  may  be 
interested,  and  that  he  Is  disqualified  to  try 
the  cause,  etc.,  does  not  necessarily  mean 
that  the  judge  should  be  a  party  to  the  pro- 
ceedings. It  is  sufficient  if  he  is  in  any  wise 
interested  in  the  subject-matter  of  the  suit. 
The  provision  should  receive  a  liberal  con- 
struction. Casey  v.  Kinsey,  23  S.  W.  818,  5 
Tex.  Civ.  A  pp.  3.  It  does  not  disqualify  a 
Judge  in  a  misdemeanor  case  because  his 
compensation  is  a  fee  to  be  paid  by  the  de- 
fendant, if  convicted.  Bennett  ▼•  State,  4 
Tex.  App.  72. 

It  is  a  well-settled  rule  of  the  common 
law  that,  if  a  judge  has  any  (the  slightest) 
interest  in  the  cause,  he  is  disqualified  from 
sitting  in  it;  yet  he  was  not  by  the  common 
law  disqualified  from  sitting  In  a  cause  la 
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which  he  had  been  of  counsel.  He  may  also, 
on  an  appeal,  decide  or  take  part  in  the  de- 
cision of  a  cause  determined  by  him  when  sit- 
ting in  another  tribunal.  It  must  follow  from 
this  as  a  matter  of  course  that  the  fact  that 
the  presiding  judge  had  been  of  counsel  in 
the  case  did  not  necessarily  render  him  in- 
terested in  it;  and  much  less  would  it  follow 
merely  from  his  having  been  of  counsel  in 
another  cause  involying  the  same  title.  Tay- 
lor y.  Williams,  26  Tex.  583,  586. 

Rev.  St  1879,  i  1041,  providing  that  no 
judge  who  Is  "interested  in  any  suit,**  or 
related  to  either  party,  or  who  shall  have 
been  of  counsel  in  any  suit  or  proceeding 
pending  before  him,  shall  without  the  ex- 
press consent  of  the  parties  thereto  sit  on 
the  trial  or  determination  thereof,  does  not 
mean  being  a  party  to  the  record.  Where  a 
Judge  is  a  party  to  the  record,  the  statute 
does  not  apply,  and  he  cannot  sit  in  the  case, 
even  by  consent  of  parties.  City  of  Kansas 
v.  Knotts,  78  Mo.  356,  359. 

Const  art.  5,  S  11,  disqualifying  a  judge 
from  sitting  in  cases  in  which  he  is  inter- 
ested, should  be  construed  to  apply  to  the 
judge  of  a  court  who  owns  taxable  property 
in  a  city,  in  an  action  against  such  city  to 
cancel  bonds  issued  by  it  City  of  Austin  y. 
NaUe,  22  S.  W.  668,  670,  85  Tex.  520. 

The  word  "Interested,"  as  used  In  the 
Code,  disqualifying  judges  for  Interest,  em- 
braces only  interest  that  is  direct,  proximate, 
substantial,  and  certain;  and  the  mere  con- 
tingent possibility  that  some  future  suppos- 
able  financial  condition  of  a  municipality 
might  in  a  slight  degree  affect  a  Judge  as  a 
taxpayer  will  not  strip  him  of  all  his  personal 
judicial  qualities.  Hlggins  y.  City  of  San 
Diego,  58  Pac.  700,  702,  126  Cal.  303  (citing 
City  of  Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  249,  50  Pac.  268). 

A  judge  owning  stock  in  a  bank  inter- 
yening  in  a  proceeding  before  him,  involving 
the  validity  of  bonds  held  by  the  bank,  is 
interested  within  the  meaning  of  the  statute, 
and  disqualified.  Adams  v.  Minor,  121  Cal. 
372,  373,  53  Pac.  815. 

As  dlsqualif  ylas  sherilf  • 

Rev.  St  c.  14,  i  97,  providing  that  the 
sheriff  shall  serve  all  writs  and  precepts  and 
perform  all  other  duties  of  sheriff  when  he 
shall  not  be  a  party  or  "interested  in  the 
case,"  does  not  preclude  a  sheriff  from  serv- 
ing writs  In  an  action  of  replevin  brought 
against  his  deputy  for  property  attached  by 
the  latter,  since  the  contingent  interest  of 
the  sheriff,  which  may  arise  out  of  the  suit 
afterwards,  is  not  a  sufficient  interest  to 
make  him  an  interested  party  within  the 
meaning  of  the  statute.  Browning  y.  Ban- 
croft, 46  Mass.  (5  Mete.)  88,  89. 

Within  Wagner's  St  Mo.  c.  284,  S  3, 
which  provides  that  the  coroner  shall  execute 


writs  and  precepts  and  perform  all  other 
duties  of  the  sheriff  when  the  sheriff  shall 
be  a  party,  or  when  it  shall  appear  to  the 
court  out  of  which  the  process  issued,  or  ta 
the  clerk  thereof  in  vacation,  that  the  sheriff 
is  Interested  in  the  suit,  etc.,  would  not  in- 
clude the  interest  of  a  sheriff  who  owned 
stock  in  a  corporation,  so  as  to  disqualify 
such  sheriff  to  execute  the  process  in  an  ac- 
tion in  which  such  corporation  is  a  party. 
Hardwick  y.  Jones,  65  Mo.  54,  59. 

As  diqnalif  ylns  wttnesses. 

The  interest  which  will  disqualify  a  vdt- 
ness  must  be  some  legal,  certain,  and  imme- 
diate interest  in  the  result  of  the  cause  or 
in  the  record.  Inhabitants  of  China  y.  South- 
wick,  11  Me.  (2  Fairf.)  341,  342. 

The  Interest  which  will  disqualify  a 
witness  must  be  some  legal,  certain,  and  im- 
mediate interest,  however  minute,  in  the 
result  of  the  cause  or  in  the  record  as  an 
instrument  of  evidence,  acquired  without 
fraud.  Schllllnger  y.  McCann,  6  Me.  (6 
Greenl.)  364,  868. 

'Interest,"  as  used  in  Code  1849,  S  398, 
declaring  that  no  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  his  interest 
in  the  event  of  the  action,  means  some  legal, 
certain,  and  immediate  interest,  however  min- 
ute, in  the  result  of  the  cause,  or  in  the 
record  as  an  instrument  of  evidence.  Fitch 
y.  Bates  (N.  Y.)  11  Barb.  471,  473. 

**The  true  test  of  the  interest  of  a  wit- 
ness, so  as  to  render  him  incompetent  ta 
testify  as  to  transactions  v^th  deceased  per- 
sons, is  that  he  will  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  legal 
evidence  for  or  against  him  in  some  other 
action.  It  must  be  a  personal,  certain,  and 
vested  interest,  and  not  an  interest  uncertain, 
romote,  and  contingent"  Jones  v.  Larrabee, 
47  Me.  474,  476  (quoting  Greenl.  Ev.);  Rix 
v.  Hunt,  44  N.  Y.  Supp.  988,  994, 16  App.  Diy. 
540;  Miller  v.  Montgomery,  78  N.  Y.  282,  285; 
Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  50  N. 
W.  1022, 1024,  48  Minn.  82;  Zerbe  v.  Reigart, 
42  Iowa,  229,  232;  McOlure  y.  Otrich  (I1L> 
8  N.  B.  784,  786. 

"Interest,"  as  used  in  the  law  of  evi- 
dence, which  disqualifies  a  witness  In  crim- 
inal cases  on  the  ground  of  interest  means 
an  interest  in  the  event  of  the  suit  so  that 
the  verdict  could  be  given  in  evidence  in  an 
action  in  which  such  witness  is  a  party. 
People  y.  Howell  (N.  Y.)  4  Johns.  296,  302. 

Interest,  such  as  will  disqualify  a  wit- 
ness to  testify  in  a  case,  means  a  direct 
interest  in  the  event  of  the  suit;  that  is, 
the  party,  in  order  to  be  disqualified,  must  be 
immediately  benefited  or  injured  by  the 
event  of  the  suit  or  the  verdict  to  be  obtained 
must  be  capable  of  being  used  as  evidence 
for  or  against  the  witness  in  another  action 
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In  which  he  may  afterwards  he  a  party. 
Hayes  y.  Grler  (Pa.)  4  Bin.  80,  83. 

A  persoD  Is  interested  in  the  result  of  a 
suit  in  either  of  three  cases:  First,  where 
actual  gain  or  loss  would  result  simply  and 
immediately  from  the  yerdict  and  judgment; 
second,  where  the  witness  is  so  situated 
that  a  legal  right  or  liability  would  immedi- 
ately result  from  the  yerdict  and  Judgment; 
third,  where  the  witness  would  be  liable  oyer 
to  the  party  calling  him  in  respect  of  some 
breach  of  contract  or  duty  on  the  part  of 
the  witness,  inyolyed  in  the  issue.  Morgan 
y.  Johnson,*  13  S.  E.  710,  87  Ga.  382. 

The  maker  of  a  note  is  an  interested  wit- 
ness in  an  action  by  the  indorsee  against  the 
Indorser.  Ferris  y.  Sazton,  4  N.  J.  Law  (1 
Southard)  1,  16. 

The  husband  of  one  of  the  parties,  who  is 
not  Interested  In  the  result  otherwise  than 
that  his  feelings  may  be  enlisted  in  fayor  of 
the  success  of  the  wife,  is  not  interested,  so 
as  to  be  disqualified.  Fogal  y.  Page,  18  N.  Y. 
Supp.  656,  658,  59  Hun,  625. 

A  witness  Is  not  shown  to  haye  been  In- 
terested in  the  result  of  an  action  by  the  fact 
that  he  stated  that  he  had  a  lawsuit  with 
defendant,  and  that  he  had  been  adyised  by 
counsel  that  if  plaintiff,  for  whom  he  testi- 
fied, won  her  case,  he  would  win  his.  Rix  y. 
Hunt,  44  N.  Y.  Supp.  088,  904,  16  App.  Diy. 
540. 

It  cannot  be  construed  to  include  the  sis- 
ters of  the  plaintiff  in  an  action  to  compel 
specific  performance  of  an  agreement  by 
plaintiff's  father  to  deyise  lands  in  consider- 
ation of  their  purchasing  such  land  and  con- 
yeylng  it  to  the  deceased  for  a  home  during 
his  life,  such  sisters  haying  deeded  their  in- 
terest in  the  land  to  plaintiffs  without  con- 
sideration, and  their  eyidence  was  admissible 
as  to  conyersation  with  their  father  relating 
to  the  agreement  and  the  will.  Korminsky 
y.  Korminsky,  21  N.  Y.  Supp.  611,  612,  2  Misc. 
Rep.  138. 

A  proyislon  excepting  from  the  general 
abrogation  of  the  old  common-law  rule  one 
Interested  in  the  eyents  of  an  action  against 
a  legatee^  so  far  as  any  communication  be- 
tween such  witness  and  the  deceased  person 
under  whom  the  legatee  claims  is  concerned, 
rendered  a  surety  on  the  bond  of  an  executor 
Incompetent  to  testify  as  to  transactions  be- 
tween himself  and  the  testator  in  an  account- 
ing by  the  executor  in  which  objections  were 
filed  by  legatees.  Miler  y.  Montgomery,  78 
N.  Y.  282,  285. 

A  person  Hying  as  a  member  of  plaintiff's 
household  on  the  land  in  controyersy  and  aid- 
ing in  her  support  is  not  a  party  interested 
in  the  action,  so  as  to  be  incompetent  to  tes- 
tify in  regard  to  a  transaction  with  the  de- 
ceased father  of  defendant  Jones  y.  Emory, 
20  S.  B.  206,  115  N.  G.  15& 


The  wife  of  a  complainant  in  a  bill  for  a 
specific  performance  of  a  parol  contract  to 
deyise  realty  has  a  direct  interest  in  the  sub- 
ject-matter of  the  suit,  and  is  a  party  in  in- 
terest within  the  meaning  of  the  Michigan 
statute  proylding  that  parties  in  interest  can- 
not testify  In  regard  to  conyersations  held  be- 
tween the  party  and  deceased.  Laird  y. 
Laird,  115  Mich.  352,  353,  73  N.  W.  382. 

In  an  action  by  an  incorporated  bank,  the 
corporators  are  substantially  the  parties  in 
interest,  and  a  stockholder  of  the  bank  can- 
not be  compelled  to  testify  as  a  witness  by  the 
adyerse  party,  under  the  rule  that  a  party  to 
the  suit  or  a  party  in  interest  cannot  be  re- 
quired to  testify.  Bank  of  Oldtown  y.  Houl- 
ton,  21  Me.  (8  Shep.)  501,  507. 

In  an  action  against  a  trustee  to  compel 
an  accounting  and  for  a  devastavit,  the  acting 
executor  of  the  will,  under  which  title  to  the 
trust  funds  passed  to  the  trustee,  who  was 
not  a  party  to  the  action,  was  not  rendered 
incompetent  to  testify,  as  a  party  interested, 
though  the  title  to  the  trust  fund  nominally 
passed  through  the  hands  of  the  executor  to 
the  trustee.  Putnam  y.  Lincoln  Safe  Deposit 
Co.,  83  N.  Y.  Supp.  1091,  1094,  87  App.  Diy. 

la 

A  legatee  of  an  estate  In  which  there  are 
debts  outstanding  and  impaid  is  a  person  in- 
terested in  the  event  of  a  suit  by  the  executor 
to  set  a^ide  a  fraudulent  conveyance,  and 
cannot  be  examined  as  a  witness.  Brigham 
y  Gott,  8  N.  Y.  Supp.  518,  521,  51  Hun,  63a 

As  entitlins  party  to  notice. 

Persons  summoned  as  trustees  are  not 
**parties  interested,"  who  must  be  notified  of 
a  motion  for  afiirmance  of  Judgment  on  ex- 
ceptant's failure  to  enter  the  question  in  the 
Supreme  Ck)urt  Erlund  y.  Manning,  36  N. 
B.  59,  160  Mass.  444. 

By  Rey.  St  art  1375  et  seq..  It  is  pro- 
vided that  a  person  moving  for  a  new  trial 
in  the  case  therein  specified  should  serve 
process  on  the  other  parties  interested.  Un- 
der this  statute  it  is  held  that  the  word  "par- 
ties'* is  used,  as  contradistinguished  from  the 
word  "persons,"  a  party  being  a  party  to  the 
suit,  so  that  ^rvice  of  process  need  only  be 
made  on  the  parties  in  the  original  suit,  and 
a  purchaser  on  execution  under  the  judgment 
and  his  grantees  need  not  be  served.  Glaze 
y.  Johnson,  65  S.  W.  662,  6G4,  27  Tex.  Civ. 
App.  116. 

"Persons  interested,"  as  used  in  the  char- 
ter of  a  railroad  company,  providing  a  pro- 
cedure by  which  the  company  may  acquire 
land  or  materials  by  condemnation,  and 
which  requires  notice  of  such  proceedings  to 
be  given  to  the  persons  interested,  includes 
"not  only  the  person  in  whom  is  vested  the 
legal  title  wliich  the  company  proposes  to  ac- 
quire, «  «  «  hut  also  other  Individuals 
having  some  Independent  right  or  Interest 
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therein,  not  amounting  to  an  actnal  legal  es- 
tate, such  as  an  easement  of  a  right  of  way. 
Inchoate  rights  of  dower  or  curtesy,  or  Incum- 
brances, such  as  judgments  or  mortgages, 
which  are  charges  or  Hens  on  the  legal  es- 
tate." National  Ry.  Ck>.  v.  Easton  &  A.  R. 
Co.,  86  N.  J.  Law  (7  Vroom)  181,  184. 

A  mere  naked  trustee  of  an  equitable 
trust  Is  not  a  necessary  party  to  proceedings 
to  condemn  lauds,  under  the  charter  of  a 
railroad  requiring  notice  of  such  proceedings 
to  be  given  to  owners  and  persons  Interested. 
Mclntyre  v.  Easton  &  A.  R.  Co.,  26  N.  J.  Eq. 
(11  G.  E.  Qreen)  425. 

ZMTEBEST  (On  Money). 

See  "Accruing  Interest";  "Annual  Inter- 
est**; "Compound  Interest'*;  "Conven- 
tional Interest";  "Future  Interest**; 
"Illegal  Interest**;  "Lawful  Interest**; 
-Legal  Interest**;  "Maritime  Interest**; 
"Simple  Interest";  "Usual  Interest"; 
"With  Interest**;  "Without  Interest" 

All  interest,  see  "All." 

Interest  is  the  compensation  which  is 
paid  by  the  borrower  of  money  to  the  lender 
for  Its  use,  and  generally  by  a  debtor  to  his 
creditor  in  recompense  for  his  detention  of 
the  debt  Hale  v.  Forbis,  3  Mont  395,  405 
(citing  Bouv.  Law  Diet);  Gardner  v.  Gard- 
ner, 23  S.  C.  588,  593;  Sorensen  v.  Central 
Lumber  Co.,  98  111.  App.  581,  582;'  Davis  v. 
Rider,  53  111.  416,  417;  Stone*s  River  Nat 
Bank  v.  Walter,  104  Tenn.  11,  15,  55  S.  W. 
301,  302;  Whlttemore  v.  Beekman  (N.  Y.)  2 
Dem.  Sur.  275,  280;  Williams  v.  Scott,  83 
Ind.  405,  408;  Gardner  v.  Gardner,  23  S.  C. 
588,  593;  Hubbard  v.  Callahan,  42  Conn.  524, 
528,  19  Am.  Rep.  564;  Maddox  v.  Lewis,  84 
S.  W.  647,  648,  12  Tex.  Civ.  App.  424;  How- 
ard V.  Bates  County  (U.  S.)  43  Fed.  276,  277. 

Interest  at  common  law  Is  the  legal  dam- 
ages or  penalty  for  the  unjust  detention  of 
money.  Madison  County  v.  Bartlett,  2  111. 
(1  Scam.)  67,  69;  People  v.  Same,  Id. 

Interest  is  the  price  agreed  to  be  paid  for 
the  use  of  money.  Hovey  v.  Edmlson,  22  N. 
W.  594,  601,  3  Dak.  449;  Bledsoe  v.  Nixon, 
69  N.  C.  89,  91,  12  Am.  Rep.  642. 

Interest  is  a  payment  made  for  the  privi- 
lege of  using  another*s  money.  Lawrence  v. 
Thom,  64  Pac.  839,  341,  9  Wyo.  414. 

"Interest**  is  the  name  applied  to  the 
compensation  which  the  law  gives  to  a  cred- 
itor, who  is  entitled  to  recover  the  sum  of 
money  loaned  to  his  debtor  in  default  Wil- 
son v.  Morgan,  27  N.  Y.  Super.  Ct  (4  Rob.) 
58,  72  (citing  Domat,  bk.  3,  tit  5,  i  1). 

"Interest**  is  defined  to  be  a  profit  or 
recompense  allowed  to  be  taken  from  the 
borrower  by  the  lender  as  a  charge  for  the 
loan.  State  v.  Multnomah  County,  10  Pac. 
635,  639,  13  Or.  287. 


Interest  la  the  premium  allowed  by  law 
for  the  use  of  money.  Gaar  v.  LoulsYllle 
Banking  Co.,  74  Ky,  (11  Bush)  180,  189,  21 
Am.  Rep.  209. 

Webster  defines  "interest"  as  "a  pre- 
mium paid  for  the  use  of  money  and  a  prof- 
it per  cent  derived  from  money  lent  or  prop- 
erty used  by  another  person  or  other  debts 
remaining  unpaid.*'  Hubbard  v.  Callahan, 
42  Conn.  524,  528,  19  Am.  Rep.  564. 

Interest  Is  the  compensation  which  may 
be  demanded  by  the  lender  from  the  borrow- 
er, or  the  creditor  from  the  debtor,  for  the 
use  of  money.  Shannon's  Code  Tenn.  1896, 
13492. 

Interest  is  the  compensation  allowed  for 
the  use  or  forbearance  or  detention  of  mon- 
ey, or  its  equivalent  Rev.  Codes  N.  D.  1899, 
S  4061;  Civ.  Code  S.  D.  1903,  i  1414;  Rev. 
St  Okl.  1903,  fi  844. 

Interest  is  the  compensation  allowed  by 
law  or  fixed  by  the  parties  for  the  use  or  for- 
bearance or  detention  of  money.  Civ.  Code 
Cbl.  1903,  S  1915;  Civ.  Code  Mont  1895,  | 
2583;  Rev.  St  Tex.  1895,  art  3097;  People 
V.  Sutter  St  Ry.  Co.,  62  Pac.  104,  105,  129 
Cal.  545,  79  Am.  St  Rep.  187.  See,  also, 
Hoare  v.  Allen  (Pa.)  2  Dall.  102,  103,  1  L.  Bd. 
307;  Borders  v.  Barber,  81  Mo.  636,  646. 

Interest  has  been  defined  to  be  a  com- 
pensation allowed  to  a  creditor  for  delay 
of  payment  by  the  debtor,  and  is  Impliedly 
due  whenever  a  liquidated  sum  Is  unjustly 
withheld.  Kelsey  t.  Murphey,  30  Pa.  (6 
Casey)  840,  341. 

Interest  is  in  the  nature  of  damages  for 
Improperly  withholding  a  debt  beyond  the 
time  when  it  ought  to  be  paid.  Farmers' 
Bank  v.  Reynolds  (Ya.)  4  Rand.  186,  188. 

Interest  is  a  legal  and  uniform  rate  of 
damages  allowed,  in  the  absence  of  any  ex- 
press contract  when  payment  is  withheld 
after  it  has  become  the  duty  of  the  debtor 
to  discharge  the  debt  Waller  t.  Kingston 
Coal  Co.,  43  Atl.  235,  238,  191  Pa.  193  (citing 
Kelsey  v.  Murphy,  30  Pa.  340;  Mlnard  v. 
Beans,  64  Pa.  411). 

• 

Interest  is  a  sum  paid  for  the  use  of 
money.  It  is  allowed,  not  only  on  strict  le- 
gal grounds,  where  there  is  a  contract  for 
the  payment  of  interest  or  by  way  of  legal 
damages,  where  there  is  a  tortious  detention 
of  a  debt  but  upon  considerations  of  right 
and  natural  Justice,  when  a  party  is  entitled 
to  the  pasrment  of  money  which,  owing  to 
various  causes,  he  cannot  obtain.  Williams 
V.  American  Bank,  45  Mass.  (4  Mete.)  817, 
820. 

The  term  "interest"  cannot  be  predicated 
of  any  other  than  a  loan  of  money,  actual  or 
presumed,  and  is  defined  to  be  a  certain  prof- 
it for  the  use  of  the  loan.    It  Implies  that 
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tbe  thing  loaned  has  an  established  ralue, 
80  that  the  lender,  on  Its  retunit  with  the 
compensation  fixed  by  law  for  the  use  and 
risk,  may  receive  a  certain  profit.  This  is 
true  only  of  money,  which  is  legally  sup- 
posed to  have  a  fixed,  unchangeable  yalne  in 
itself,  and  to  be  consequently  the  true  meas- 
ure of  the  Talue  of  all  other  property.  A 
fixed  rate  per  cent,  on  money,  therefore,  in 
contemplation  of  law,  is  supposed  to  give 
the  lender  a  certain  profit,  because  the  thing 
loaned  is  of  the  same  value  at  the  end  of  the 
term  as  at  its  commencement.  Dry  Dock 
Bank.  v.  American  Life  Ins.  &  Trust  Co.,  3 
N.  Y.  (3  Comst)  344,  355. 

Interest  is  a  compensation,  usually  reck- 
oned by  percentage,  for  the  loan,  use,  or  for^ 
bearance  of  money.  In  this  country  the  al- 
lowance of  interest  is  sanctioned  by  the  stat- 
utes of  all  the  states,  and  has  been  held  to  be 
entirely  a  creature  of  statute,  and  only  al- 
lowed where  so  authorized.  Tbe  value  of 
the  use  of  money,  or  the  rate  of  interest 
which  a  lender  is  entitled  to  receive  for  the 
use  of  his  money,  is  an  entirely  different 
thing  from  the  value  of  money  as  coined  by 
the  general  government,  and  as  used  for  the 
purposes  of  currency  or  as  a  circulating  me- 
dium. The  idea  that  the  statutes  of  all  the 
different  states  which  reguhite  the  rates  of 
interest  therein  are  a  violation  of  that  pro- 
vision of  the  Constitution  of  the  United 
States  which  confers  upon  Congress  the  pow- 
er to  coin  money  and  regulate  the  value 
thereof  is  too  fanciful  to  be  regarded  as  seri- 
ous. Beach  v.  Peabody,  68  N.  E.  679,  680, 
188  111.  75. 

The  expression  "interest  on  money,"  as 
used  in  Const  art  3,  S  15,  which  provides 
that  the  Legislature  shall  not  pass  local  or 
special  laws  regnilating  the  "interest  on  mon- 
ey," are  equivalent  to  the  words  •'interest  for 
the  loan  or  forbearance  of  money,"  and  refer 
exclusively  to  the  question  of  lawful  inter- 
est between  borrower  and  lender,  debtor  and 
creditor,  as  distinguished  from  usury.  Kit- 
tle V.  Shervin,  7  N.  W.  861,  864,  11  Neb.  65. 

•Interest,"  as  used  in  the  by-law  of  a 
building  and  loan  association,  providing  that 
any  stockholder  who  fails  to  pay  his  or  her 
montlily  installments  or  "interest,"  shall  pay 
a  fine  of  10  per  cent,  per  month  on  the 
amount  of  the  indebtedness,  does  not  refer 
to  interest  due  on  any  loan  from  a  corpora- 
tion to  a  stockholder.  Occidental  Building  ft 
Loan  Ass'n  v.  Sullivan,  62  Cal.  394,  398. 

'•Interest,"  as  used  in  a  bond  to  pay  the 
interest  of  a  fund  for  one's  lifetime  support, 
should  be  construed  in  its  usual  sense  of  a 
compensation  for  the  forbearance  of  money, 
and  not  otherwise  to  create  a  trust  The 
obligor  was  liable  for  the  interest  at  a  speci- 
fied rate,  and  not  at  the  rate  received  by  him 
from  his  investment  of  the  money.  Gran- 
ger  T.  Fierce,  112  Mass.  244r-246. 


Deduotioii.  of  la  adTanoe. 

"Interest"  is  compensation  for  the  use  of 
money.  If  the  amount  of  interest  is  de- 
ducted in  advance,  the  borrower  never  uses 
the  Interest  so  paid.  It  renders  the  borrow- 
er no  service,  performs  no  purpose,  pays  no 
debts,  buys  no  property,  satisfies  no  wants, 
and  accomplishes  nothing,  as  far  as  the  bor- 
rower is  concerned,  for  which  he  should  be 
compelled  to  pay  interest  McCall  v.  Her- 
ring, 42  S.  B.  468,  472,  116  Ga.  235. 

Afl  f vad  itself. 

A  "bequest  of  interest"  of  a  fund,  with- 
out limitation,  is  a  bequest  of  the  fund  itself. 
In  re  Bruch*s  Estate,  39  Atl.  813,  814, 185  Pa. 
194  (citing  Garret  v.  Rex  [Pa.]  6  Watts,  14,  31 
Am.  Dec.  447;  Campbell  v.  Gilbert  [Pa.]  6 
Whart  72;  Appeal  of  Pennsylvania  Ins.  Co. 
for  Insurances  on  Lives  and  Granting  Annui- 
ties, 83  Pa.  312). 

When  the  interest  of  a  fund  is  bequeath- 
ed to  a  legatee,  or  in  trust  for  him,  without 
any  limitation  as  to  continuance,  it  amounts 
to  a  bequest  of  the  principal  also.  Craft  v. 
Snook's  Ex'rs,  13  K.  J.  Eq.  (2  Beasl.)  121, 122, 
78  Am.  Dec.  94. 

As  ineideatal  to  debt. 

Interest  is  but  an  incident  to  the  debt 
that  bears  it;  a  rent  that  the  debtor  pays 
for  the  use  of  his  creditor's  money.  Brew- 
ster T.  Wakefield,  1  Minn.  352,  355  (Gil.  260, 
263),  69  Am.  Dec.  343. 

Interest  is  a  mere  incident  which  the 
law  attaches  to  a  debt  which  is  not  paid  at 
the  time  it  falls  due  and  ought  to  be  paid. 
Bank  v.  Hart,  67  N.  C.  264,  265. 

Interest  is  to  be  regarded  as  incidental 
to  the  debt  Principal  is  always  debt  and 
the  debt  Interest  is  an  accessory  or  inci- 
dent to  the  principal.  The  principal  is  a 
fixed  sum.  The  accessory  is  a  constantly  ac- 
cruing one.  The  former  is  the  basis  or  sub- 
stance from  which  the  latter  arises,  and  on 
which  it  rests.  Howe  v.  Bradley,  19  Me. 
36.  Interest  on  the  principal  debt  is  not 
within  the  meaning  of  the  Constitution,  a 
part  of  the  debt  until  it  is  due,  and  is  not 
within  the  constitutional  limitation.  Epping 
V.  City  of  Columbus,  43  S.  B.  803,  808,  117 
Ga.  263. 

Interest  bears  the  same  relation  to  mon- 
ey that  rent  does  to  land,  wages  to  labor,  and 
hire  to  a  chattel.  It  is  considered  as  a  nec- 
essary incident,  the  natural  growth  of  mon- 
ey, and  American  courts  incline  to  give  it 
with  the  principal,  while  the  English  treat 
it  as  something  distinct  and  independent,  and 
only  to  be  had  by  virtue  of  some  positive 
agreement  Woerz  v.  Schumacher,  56  N.  Y. 
Supp.  8-11,  37  App.  Div.  374. 

As  iaterest  after  matarlty. 

Interest,  being  a  creature  of  contract,  is 
i  recoverable  strictly  as  interest  only  during 
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the  contlmiaiice  of  the  contract,  and  as  pro- 
vided by  its  terms,  before  breach,  and  not 
after.  It  does  not  include  the  amount  stipu- 
lated to  be  paid  in  a  note,  after  the  note  be- 
comes due;  that  is,  where  the  note  stipu- 
lates for  the  payment  of  a  certain  rate  of  in- 
terest after  the  note  becomes  due,  the  amount 
so  stipulated  to  be  paid  is  not  Interest  in  the 
strict  sense  of  the  term.  Mason  y.  Gallender, 
2  Minn.  350,  363  (Gil.  302,  315),  72  Am.  Dec. 
102  (followed  In  Bailly  r.  Weller,  2  Minn. 
384  [Gil.  338]). 

The  word  'Interest"  has  no  such  re- 
stricted signification  that  it  must  cease  to  be 
interest  when  the  principal  debt  becomes 
due.  Hubbard  y.  Callahan,  42  Conn.  524, 
528»  19  Am.  Rep.  564. 

''Interest,"  as  known  to  the  common  law, 
is  defined  as  "a  compensation,  usually  reck- 
oned by  a  percentage,  for  the  loan,  use,  or 
forbearance  of  money."  Abb.  Law  Diet; 
11  Am.  &,  Eng.  Enc.  Law,  379.  This  does  not 
embrace  the  compensation  for  the  detention 
of  money  beyond  the  time  at  which  it  was 
agreed  to  be  paid;  that  is  to  say,  after  the 
maturity  of  the  debt  Therefore  the  parties 
to  a  contract  for  the  payment  of  money 
might  lawfully  stipulate  that  on  the  failure 
of  the  debtor  to  pay  at  maturity,  he  should 
pay  for  its  detention  a  rate  in  excess  of 
what  the  law  would  allow  as  interest  The 
sum  so  agreed  to  be  paid  for  the  detention 
of  the  money  Is  treated,  not  as  interest  but 
as  a  penalty  for  failing  to  pay  at  maturity, 
and  the  legality  of  such  a  stipulation  is  up- 
held by  practically  unanimous  authorities; 
but  under  Rey.  St  art.  3097,  defining  "inter- 
est" as  the  compensation  allowed  by  law  or 
fixed  by  parties  to  a  contract  for  the  use  or 
forbearance  or  detention  of  money,  a  stipula- 
tion that  on  failure  to  repay  a  loan  at  ma- 
turity, the  debtor  shall  pay  for  its  detention 
a  rate  in  excess  of  the  legal  rate  of  interest 
is  yold.  Parks  t.  Lubbock,  61  &  W.  822, 
323,  92  Tex.  635. 

Interest  coupons. 

"Interest"  as  used  in  Act  Cong.  March 
8,  1887,  c.  373,  24  Stat  552,  amended  by  Act 
Aug.  13,  1888,  c.  866,  25  Stat  433  [U.  S.  Comp. 
St  1901,  p.  514],  proyiding  that  in  order  that 
the  United  States  Circuit  Court  should  have 
Jurisdiction  of  a  cause,  the  subject-matter  in 
dispute  must  exceed,  exclusiye  of  Interest 
and  costs,  the  sum  or  yalue  of  $2,0(X),  means 
compensation  for  the  use  of  money  or  for  its 
detention.  Where  interest  coupons  are  at- 
tached to  county  bonds,  such  coupons  consti- 
tute "interest,"  within  the  meaning  of  the 
act;  it  being  none  the  less  interest  because 
it  takes  the  form  of  a  coupon.  The  coupons 
are  in  their  legal  essence  no  less  interest  the 
product  of  the  use  of  money  borrowed,  than 
If  incorporated  alone  in  the  body  of  the  bond 
itself.  Howard  r.  Bates  County  (U.  S.)  43 
Fed.  276,  277. 


As  Interest  per  annum. 

An  ayerment  in  a  declaration  that  notes 
sued  on  were  payable  with  interest  at  6  per 
cent  per  annum  was  authorized,  where  the 
notes  as  offered  in  evidence  read  merely,  "In- 
terest at  6  per."  Fitzgerald  r.  Lorenz,  54 
N.  B.  1029,  1030,  181  111.  411. 

The  phrase,  "interest  at  five  per  cent" 
from  a  certain  date,  as  used  in  a  claim  for 
a  mechanic's  lien,  will  be  construed  to  mean 
5  per  cent  per  annum,  under  Rey.  St  c.  74, 
fi  79,  proyiding  that  whenever  a  certain  rate 
of  Interest  is  claimed,  and  no  period  of  time 
is  stated  from  wliich  rate  is  to  be  calculated* 
it  will  be  calculated  by  the  year.  Hayes  r. 
Hammond,  44  N.  S.  422,  424^  162  111.  133. 

As  legal  interest. 

A  contract  to  pay  ''interest"  generally 
means  the  legal  standard  of  interest  Archi- 
bald T.  Thomas  (N.  Y.)  8  Cow.  284,  290. 

As  penalty. 

Interest  is  defined  to  be  a  penalty  for 
not  paying  promptly  the  amount  which  is 
due.    Appeal  of  Plumly  (Pa.)  16  Atl.  728,  730. 

Interest  where  not  contracted  for,  is 
in  the  nature  of  a  penalty.  McKibben  v. 
Peters,  40  Atl.  288,  290,  185  Pa.  518. 

The  term  "interest"  as  used  in  Const 
art  4,  S  22,  which  forbids  the  passing  of 
any  local  or  special  law  regulating  the  rate 
of  interest  on  money,  does  not  include  money 
paid  under  section  177  of  the  revenue  act 
which  provides  that  unpaid  taxes  shall  bear 
interest  after  the  1st  day  of  May  at  the 
rate  of  1  per  cent  per  month  until  paid. 
People  y.  Peacock,  98  111.  172,  177. 

Interest  is  merely  compensation  for  the 
use  or  forbearance  of  money,  and  is  distin- 
guished from  penalty,  which  is  a  punish- 
ment Thus  a  statute  providing  that  taxes 
shall  bear  interest  at  the  rate  of  7  per  cent 
per  annum  does  not  constitute  a  penalty; 
such  rate  being  the  legal  rate.  Sparks  v. 
Lowndes  County,  25  S.  B.  426,  427,  98  Ga. 
284. 

In  the  tax  laws  of  Washington  the 
words  "penalty"  and  "interest"  have  well- 
defined  meanings,  and  have  never  been  used 
interchangeably.  Thus  in  Sess.  Laws  1889- 
90,  p.  565,  fi  97,  providing  that  taxes  shall 
become  delinquent  on  the  1st  day  of  January, 
and  that  a  penalty  of  10  per  cent  shall 
immediately  accrue,  and  shall  thereafter  be 
charged  up  against  such  delinquent  taxes, 
and  all  such  unpaid  taxes  shall  bear  in- 
terest at  the  rate  of  10  per  cent  per  annum 
until  paid  or  forfeited.  So,  also,  in  the 
laws  of  1891,  1893,  and  1895,  such  or  similar 
provisions  are  given.  So  that  as  used  in 
Laws  1899,  p.  290,  c.  141,  %  6,  which  provides 
that  the  interest  and  penalties  and  delin- 
quent taxes  shall  be  paid  into  the  current 
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expense  fund  of  tbe  county,  and  the  tax 
laws  then  in  force  did  not  provide  for  a 
penalty,-  the  word  "penalty"  was  not  synon- 
ymous with  "interest,"  but  related  to  the 
penalty  effected  under  the  prior  statute. 
City  of  New  Whatcom  v.  Boeder,  61  Pac 
767,  768,  22  Wash.  570. 

Act  1891,  I  152,  provides  that  a  penalty 
of  10  per  cent  shall  in  November  be  added 
to  those  taxes  which  became  delinquent 
during  such  months  and  that  a  further  pen- 
alty of  6  per  cent,  shall  be  added  to  all 
taxes  that  became  delinquent  at  the  pre- 
ceding April  and  November  settlements.  Sec- 
tion 183  provides  that  on  a  certain  date 
in  December  county  auditors  shall  charge 
lands  for  which  the  taxes  are  delinquent 
with  the  amount  of  the  delinquent  taxes, 
with  "interest  and  a  penalty  of  10  per  cent" 
on  such  taxes.  The  word  "interest"  is  used 
in  the  act  in  various  other  sections,  but 
nowhere  Is  there  any  rate  of  interest  pro- 
vided or  any  declaration  of  a  charge  of 
annual  interest  Held,  that  the  general  in- 
terest law,  providing  a  rate  of  0  per  cent 
per  annum  for  the  forbearance  of  money, 
"and  on  an  account  stated  from  the  day  of 
settlement"  did  not  apply  to  interest  re- 
quired by  section  183  to  be  charged  against 
the  land,  but  that  the  "interest"  referred 
to  was  tbe  same  thing  as  the  6  per  cent 
**penalty"  provided  for  in  section  152,  for 
the  charging  up  of  which  against  the  land 
there  was  no  other  provision.  Evansvllie 
&  T.  H.  R.  Co.  v.  West,  87  N.  B.  1009,  1011, 
139  Ind.  254. 

By  "interest"  Is  understood  the  com- 
pensation for  the  use  or  detention  of  money; 
thus  the  term  includes  a  5  per  cent  payment 
designated  as  the  "premium,"  on  a  note, 
and  required  in  addition  to  the  regular  in- 
terest specified.  Seastrunk  v.  Pioneer  Sav- 
ings &  Loan  Co.  (Tex.)  34  S.  W.  466»  467. 

Principal  correlative. 

The  terms  "principal"  and  'Interest" 
are  correlative.  Bach  implies  and  excludes 
the  other.  That  which  is  principal  cannot 
be  interest.  Yet  we  contract  for  compound 
interest  and  this  necessarily  is  an  agree- 
ment that  the  installment  of  interest  which 
is  compound  shall  be  made  a  principal  and 
bear  interest  But  the  term  •'principal" 
applies  to  the  new  sum  only  in  relation  to 
the  interest  upon  it  and  it  is  still  true  that 
this  principal  itself  accrued  upon  the  con- 
tract sued  upon  as  interest  If  we  were  to 
speak  of  it  with  reference  to  the  original 
principal,  or  in  regard  to  the  mode  in  which 
it  accrued  or  the  obligation  became  part  of 
the  debt,  we  should  call  it  "Interest"  Hence 
Const,  art  6,  i  6,  giving  superior  courts 
jurisdiction  of  cases  in  which  the  demand, 
exclusive  of  interest,  amounts  to  $300,  does 
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not  give  them  Jurisdlctiom  of  an  action  on  a 
note  originally  for  less  than  $300,  but  which 
by  compounding  the  interest  has  created  a 
new  principal,  amounting  to  more  than  $300. 
Christian  v.  Superior  Court  of  San  Diego 
County,  54  Pac  618,  619,  122  Cal.  117. 

As  proflts. 

Where  a  testator  stated  it  to  be  his 
will  and  desire  that,  after  tbe  payment  of 
funeral  expenses  and  Just  debts,  his  wife 
should  have  the  interest  and  profits  annually 
accruing  from  the  sum  of  $4,000,  which  she 
might  loan  out  or  otherwise  invest  the 
words  "Interest"  and  "proflts"  were  used  as 
synonymous  terms.  First  Nat  Bank  v.  Lee 
(Ky.)  66  S.  W.  418.  414. 

A  testator  directed  that  trustees  should 
invest  for  the  benefit  of  his  children,  the 
estate  devised,  and  should  receive  the  in- 
terest and  income  of  such  estate  for  the 
use  of  the  children  during  their  life,  with 
remainders  over  after  death.  Under  an 
offer  of  the  United  States  government  to 
give  its  4  per  cent  bonds  in  exchange  for 
an  equal  amount  of  outstanding  6  per  cents., 
known  as  "5-20's,"  and  pay  accrued  in- 
terest together  with  three  months*  addi- 
tional interest  on  the  latter,  the  trustees 
exchanged  5-20's  for  4  per  cents.  It  was 
held  that  the  interest  on  the  5-20's  and 
all  the  Interest  on  the  4  per  cents,  belonged 
to  the  life  tenants,  but  that  the  additional 
three  months'  Interest  on  the  5-20's  be- 
longed to  the  remaindermen  as  an  accretion 
of  the  capital.  In  the  course  of  its  opinion 
the  court  said:  "Interest  Is  defined  to  be 
compensation  for  the  use  of  money,  and  in- 
come as  gain  from  invested  property.  Now, 
it  is  very  evident  that  the  so-called  three 
months*  additional  interest  received  upon 
the  5-20  bonds  after  they  were  surrendered 
and  refunded  cannot  in  any  proper  sense  be 
denominated  Interest  or  income,  as  being 
paid  for  the  use  of  money  or  gain  from  in- 
vested property!  for  the  reason  that  said 
bonds  had  lost  their  identity  and  were 
merged  into  another  security,  bearing  an- 
other and  different  rate  of  interest;  other- 
wise, the  beneficiaries  would  receive  double 
interest  upon  the  same  funds,  viz.,  6  per 
cent  on  the  5-20  bonds  and  4  per  cent  upon 
the  4  per  cent  consols,  making  in  all  10  per 
cent  upon  the  trust  funds  for  the  same  pe- 
riod of  time;  whereas  there  was  but  one 
investment  in  5  per  cent  consols  after  the 
surrender  and  refunding  of  the  5-20's.  Sco- 
vel  V.  Boosevelt  (N.  Y.)  6  Bedf.  Sur.  121, 
124. 

IHTEBEST  OOUPOirS. 

Interest  coupons,  attached  to  municipal 
bonds,  are  evidences  of  debt  in  the  nature 
of  promissory  notes,  so  that  a  national  bank 
may  deal  in  them.    Newport  Nat  Bank  v. 
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Board  of  Edncation  of  Newport  (Ky.)  70 
S.  W.  186,  187  (citing  First  Nat  Bank  r. 
Bennington  [U.  S.]  0  Fed.  Gas.  97,  98). 

Interest  coupons  are  instruments  of  a 
peculiar  nature.  The  title  to  them  passes 
from  hand  to  hand  by  mere  delivery.  A 
transfer  of  possession  is  presumptively  a 
transfer  of  title,  and  especially  is  this  true 
when  the  transfer  is  made  to  one  who  is 
not  a  debtor — to  one  who  is  under  no  obli- 
gation to  receive  them  or  to  pay  them. 
Ourtiss  V.  McGune  (Neb.)  94  N.  W.  984,  986. 

INTEREST  IN  COMMON. 

An  interest  in  common  is  one  owned  by 
several  persons,  not  in  joint  ownership  or 
partnership.  Every  interest  created  in  favor 
of  several  persons  in  their  own  right  is  an 
interest  in  common,  unless  acquired  by 
them  in  partnership  for  partnership  pur- 
poses, or  unless  declared  in  its  creation  to 
be  a  Joint  interest,  or  unless  acquired  as 
community  property.  Civ.  Code  Cal.  1903, 
§i  685,  686;   Civ.  Code  Idaho  1901,  §  2350. 

An  interest  in  common  is  one  owned  by 
several  persons,  not  in  joint  ownership  or 
partnership.  E3very  interest  created  in  favor 
of  several  persons  in  their  own  right,  in- 
cluding husband  and  wife,  is  an  interest  in 
common,  unless  acquired  by  them  In  part- 
nership for  partnership  purposes,  or  unless 
declared  in  its  creation  to  be  a  joint  interest 
Civ.  Code  Mont.  1895,  S§  1107.  1108;  Rev. 
Ck>des  N.  D.  1899,  §§  8285,  8286;  Civ.  Code 
S.  D.  1903,  SS  201,  202. 

INTEREST  IN  FEE. 

"Interest  In  fee,"  as  used  within  Rev. 
St  N.  Y.  p.  137,  providing  that  every  grant 
of  an  interest  in  fee  shall  be  subscribed  and 
sealed  by  the  grantor  or  his  agent  includes 
the  grant  in  fee  of  the  right  to  bring  water 
through  pipes  across  the  land  of  one  for 
the  benefit  of  another.  Nellis  v.  Munson,  15 
N.  B.  739,  108  N.  Y.  453. 

INTEREST  POLIOT. 

There  has  been  an  effort  at  distinction 
between  what  are  called  interest  policies 
and  wager  policies,  which  has  not  always 
been  very  happy;  for  policies  have  been 
upheld  which  look  like  mere  wagers,  and 
policies  have  been  held  for  wagers  which 
would  go  only  to  indemnify  the  assured. 
The  rule  of  distinction  was,  perhaps,  too 
arbitrary,  and  did  not  always  operate  just- 
ly; and  it  is  perhaps  to  this  cause,  as  well 
as  to  change  in  the  usages  of  business,  that 
later  relaxation  of  older  rules  Is  to  be  at- 
tributed. An  interest  policy  is  one  which 
shows  by  its  form  that  the  assured  has  a 
real,  substantial  interest;  in  other  words, 
that  the  contract  of  insurance  embodied  by 


the  policy  is  a  contract  of  Indemnity,  and 
not  a  wager.  A  wager  policy  is  one  which 
shows  on  the  face  of  it  that  the  contract  it 
embodies  la  really  not  an  Insurance,  but  a 
wager;  a  pretended  insurance  founded  on 
an  ideal  risk,  where  the  assured  has  no  In- 
terest in  the  thing  Insured.  Sawyer  v. 
Dodge  County  Mut  Ina.  Co.,  87  Wis.  503, 
539. 

INTEREST  TO  BECOME  PRINOIPAXu 

A  provision  In  a  note  that  Interest  not 
paid  at  maturity  is  to  become  part  of  the 
principal  is  to  be  construed  as  requiring  the 
payment  of  interest  on  all  unpaid  interest 
after  maturity.  This  conclusion  "comports 
with  the  general  signification  of  the  language 
as  ordinarily  used  and  understood."  Thus 
in  Chesterfield  v.  Cromwell,  1  Eq.  Gas.  Abr. 
287b,  Lord  Keeper  Wright  admitted  the 
general  rule  that  interest  could  not  carry 
Interest,  but  held  in  some  cases  it  would 
be  injustice  not  to  regard  the  interest  as 
principal.  In  the  case  of  Howard  v.  Far- 
ley (N.  Y.)  19  Abb.  Prac.  126,  129,  Morrell. 
J.,  says:  "If  the  interest  is  demanded  when 
due,  it  becomes  principal  from  that  time." 
In  all  these  cases  "interest  regarded  as 
principal*'  means  simply  that  the  interest 
shall  bear  interest  like  the  principaL  Meyer 
V.  Graeber,  19  Kan.  165,  166. 

INTERESTED. 

See  "Beneficially  Interested." 
All  who  may  feel  interested,  see  "All." 
Any  person  interested,  see  "Any." 
Parties  or  persons  interested,  see  "Inter- 
est" ;  "Interest  (In  suit  or  action)." 

A  power  of  attorney  to  convey  "all 
lands  to  or  in  which  I  am  or  may  be  in  any 
way  entitied  or  interested,"  refers  to  a  title 
or  interest  existing  at  the  time  of  exercising 
the  power.  Carson  y.  Smith,  12  Minn.  546» 
569  (OU.  458,  483). 

'  Pub.  St  c.  141,  S  16,  providing  that  a 
trustee  shall  be  exempt  from  giving  sure- 
ties on  his  bond  when  all  the  persons  bene- 
ficially interested  in  the  trust  so  request 
means  all  the  persons  who  have  a  present 
vested  Interest  and  includes  all  persons 
who  may  possibly  become  interested  in  the 
future.  Dexter  v«  Ootting,  21  N.  H.  230, 
149  Mass.  92. 


INTERFERE-INTERFERENCE. 

Laws  1887,  c.  139,  declaring  that  em- 
ployers shall  not  interfere  with  a  labor 
commissioner  in  obtaining  the  ages  and 
places  of  birth  of  children  in  their  employ, 
means  active  personal  obstruction,  and  not 
refusal  or  neglect  to  furnish  data.  It  par- 
takes more  of  the  natore  of  nonfeasance 
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tban  misfeasance.    State  t.  Donaldson,  24 
Ati.  528.  84  Me.  55. 

An  agreement  of  a  silk  mercer  and  bis 
creditors,  by  whlcb  tbey  were  to  continue 
to  allow  bim  to  carry  on  tbe  business,  and 
If  tbey  sbould  at  any  time  during  tbe  con- 
tinuance of  tbe  license  "molest  or  Inter- 
fere wltb"  blm,  contrary  to  tbe  agreement, 
be  Bbould  be  released  and  exonerated,  means 
such  sort  of  molestation  and  Interference  as 
tbe  parties  mlgbt  lawfully  resort  to,  baying 
relation  to  tbelr  situation  as  creditors  and 
debtors.  Gibbons  y.  YouUlon,  8  O.  B.  483, 
498. 

To  compel  men  to  refrain  from  labor 
solely  from  regard  to  tbe  Imputed  bollness 
of  a  particular  day  Is  not,  wltbln  tbe  mean- 
ing of  tbe  Constitution,  to  "Interfere**  with 
and  constrain  tbe  consciences  of  tbose  wbo 
bonestly  dlsbelleye  tbe  asserted  sanctity  of 
tbe  selected  day.  Specbt  y.  Commonwealtb, 
8  Pa.  <S  Barr)  312,  324.  49  Am.  Dec.  ^8. 

Const  1868,  providing  tbat  tbe  Legis- 
lature sball  not  "Interfere  wltb  tbe  term 
of  office**  of  any  Judge,  does  not  Include  tbe 
power  to  aboUsb  tbe  office  and  tbereby  put 
an  end  to  tbe  term.  Board  of  Sup*rs  of 
Van  Buren  County  y.  Mattox,  30  Ark.  566, 
567. 

An  Interference  wltb  an  easement  of  ac- 
cess from  a  street  of  an  abutting  property 
bolder  Is  pro  tanto  a  termination  of  It,  and 
It  makes  no  difference  In  principle  wbetber 
tbe  rlgbt  Is  partially  or  wboUy  destroyed. 
Such  abutting  property  bolder  Is  entitled  to 
compensation.  Ferguson  y.  Ooylngton  &  C. 
BL  B.  &  Transfer  &  Bridge  Co.,  57  S.  W. 
460,  462,  108  Ky.  662. 

Tbe  use  of  the  word  "Interference"  In 
a  circular  published  by  tbe  Secretary  of  tbe 
Interior  and  sent  to  bidders  for  goyemment 
contracts  for  supplies  for  tbe  use  of  tbe  sey- 
eral  departments,  wherein  It  was  stated  that. 
In  tbe  preparation  of  bids  for  furnishing  en- 
yelopes  and  stationery  for  the  use  of  the  De- 
partment of  the  Interior,  any  interference  on 
tbe  part  of  L.,  a  former  chief  of  the  station- 
ery and  printing  division,  will  not  be  to  tbe 
Interest  of  any  person  or  firm  represented. 
Implies  tbat  L.'s  employment  would  be  re- 
garded by  the  department  as  an  Intermed- 
dling and  an  officious  Interference  therewith, 
and  that  he  was  incompetent  as  a  govern- 
ment official,  as  well  as  In  bis  present  oc- 
cupation as  a  broker.  Lapbam  y.  Noble  (U. 
8.)  54  Fed.  108,  109. 

A  contract  for  carrying  on  a  lottery  stip- 
ulated tbat,  In  the  eveut  of  any  Interference 
by  tbe  legislative.  Judicial,  or  any  other  pow- 
er, BO  that  those  conducting  the  lottery  could 
not  carry  on  the  business,  tbelr  obligation 
to  make  certain  payments  called  for  by  tbe 
contract  should  cease.     Held,  that  nothing 


was  an  "Interference^**  within  the  meaning  of 
tbe  contract,  unless  done  by  some  legally 
constituted  power,  acting  within  the  scope 
of  duties  assigned  to  It,  and  of  such  a  char- 
acter as  to  have  tbe  legal  effect  of  prevent- 
ing tbe  conduct  of  tbe  business.  A  Judg- 
ment of  ouster  In  quo  warranto  proceedings, 
from  which  an  appeal  was  taken,  and  which 
was  finally  reversed,  never  took  tf  ect,  so 
that  any  acts  thereunder  by  officers  of  tbe 
law  were  unwarranted  and  mere  trespasses, 
and  did  not  amount  to  an  Interference  by  a 
legislative  or  Judicial  power.  State  v. 
France,  72  Mo.  41,  45. 

In  patent  law. 

Tbe  term  "Interference**  is  one  well 
known  In  the  patent  law,  and  Is  defined  to 
be  tbe  act  or  state  of  claiming  a  rlgbt  to 
the  same  Invention.  Milton  v.  Klngsley,  7 
App.  D.  C.  531,  540  (quoting  Webst  Diet). 

Strictly  speaking,  an  Interference  is  de- 
clared to  exist  by  tbe  Patent  Office  whenever 
it  Is  decided  by  the  properly  constituted  au- 
thority In  tbat  bureau  tbat  two  pending  ap- 
plications, or  that  a  patent  and  a  pending 
application.  In  tbelr  claims  or  essence,  cover 
tbe  same  discovery  or  invention,  so  as  to  re- 
quire an  Investigation  Into  the  question  of 
tbe  priority  of  Invention  between  tbe  two 
applications,  or  tbe  application  and  tbe  pat- 
ent Hence  the  word  ''interfere,'*  as  used  In 
an  assignment  by  which  the  parties  intended 
to  convey  a  class  of  discoveries,  applications, 
and  patents,  which  do  or  may  Interfere  with 
certain  patents  and  applications,  will  be  con- 
sidered In  its  technical  sense.  Lowrey  v. 
Cowles  Electric  Smelting  &  Aluminum  Co. 
(U.  S.)  68  Fed.  854,  872. 

"Interference,**  as  used  in  Bev.  St  i 
4918  [U.  S.  Comp.  St  1901,  p.  3394],  of  the 
law  relating  to  patents,  Is  essentially  distinct 
from  Infringement,  and  two  patents  will  be 
deemed  to  interfere  only  when  tbey  claim 
in  whole  or  in  part  tbe  same  invention.  Ded- 
ertck  v.  Fox  (U.  S.)  56  Fed.  714,  717. 

'Interference,**  as  used  in  Bev.  St  U. 
S.  I  4918  [U.  S.  Comp.  St  1901,  p.  3394],  pro- 
viding that,  where  there  are  'interfering'* 
patents,  any  person  Interested  may  have  relief 
against  the  Interfering  patentee,  means  that 
two  patents  Interfere  only  when  tbey  claim 
In  whole  or  In  part  the  same  Invention. 
Nathan  Mfg.  Co.  v.  Craig  (U.  S.)  49  Fed. 
370. 

Where  a  dominant  broad  claim  to  a  pat- 
ent was  filed,  and  a  subordinate  specific  claim 
to  a  Junior  patent  was  also  filed,  no  "Inter- 
ference** exists,  within  tbe  meaning  of  tbe 
statute  relating  to  patents.  Stonemetz  Print- 
ers* Mach.  Co.  V.  Brown  Folding  Macb.  Co. 
(U.  S.)  57  Fed.  601,  605  (citing  Pentlarge  v. 
New  York  Bung  ft  Bushing  Co.  [U.  S.]  20 
Fed.  814). 
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INTERLINEATION. 

Interlineation  is  the  act  of  writing  be- 
tween the  lines  of  an  Instrument.  An  Inter- 
lineation, If  made  after  the  execution  of  a 
deed,  will  avoid  it,  though  not  an  Immaterial 
point ;  nor  is  it  to  be  presumed  to  have  been 
made  before.  The  presumption  is  to  the  con- 
trary. Morris*  Lessee  y.  Vanderen  (Pa,)  1 
Dall.  64,  67, 1  L.  Ed.  88. 

To  "interline,"  says  Webster,  •*ls  to  write 
between  lines  already  written,  for  the  pur- 
pose of  adding  to  or  correcting  what  is  writ- 
ten." An  Interlineation  in  a  will  raises  a 
presumption  that  the  interlineation  was 
made  after  the  will,  or  at  least  the  clause 
in  which  it  occurs,  was  written;  but  it  does 
not  follow  that  the  same,  when  made,  did  not 
become  a  part  of  the  will  as  much  as  any 
other  portion.  Russell  r.  Eubanks,  84  Mo. 
82,  88. 

INTERLOCK. 

'Interlock"  means  to  onite^  embrace, 
communicate  with;  to  flow  into  one  another; 
to  unite  by  locking  together;  to  lock  one  with 
another.  Within  the  meaning  of  a  statute 
providing  that,*  when  two  or  more  railroads 
cross  each  other  at  a  common  grade,  there 
shall  be  a  system  of  interlocking,  rendered 
safe,  etc.,  it  is  held  that  the  provision  means 
no  more  than  that  the  railroad  attempting 
to  cross  the  track  of  another  railroad  shall 
make  such  a  connection  with  the  other  rail- 
road as  is  approved  by  the  commissioner  of 
railroads  and  telegraphs,  or,  in  other  words, 
shall  lock  or  unite  the  two  tracks  together 
at  the  crossing.  Lake  Shore  &  M.  S.  Ry.  Go. 
V.  Cleveland,  B.,  E.  &  O.  Ry.  Co.,  7  Ohio  S.  & 
0.  P.  Dec.  658,  561,  5  Ohio  N.  P.  83. 

The  "interlocking  system"  is  a  tower 
built  near  the  point  of  crossing  of  two  roads^ 
and  in  that  tower  are  placed  wires  connected 
by  levers  with  signals  each  way  at  a  distance 
sufficient  to  insure  the  stoppage  of  a  train  be- 
fore it  reaches  the  point  of  crossing.  The 
Interlocking  feature  consists  in  a  wire  con- 
nection, by  which  a  signal  movement  neces- 
sarily shows  a  signal  on  each  road  on  each 
side  of  the  crossing.  Jersey  Olty,  H.  &  P. 
St  Ry.  Co.  V.  New  York,  S.  &  W.  Ry.  Co., 
63  AtL  700,  710,  62  N.  J.  Eq.  890. 

INTERLOCUTORY. 

"Interlocutory,"  in  law,  means,  not  that 
which  decides  the  cause,  but  that  which  only 
settles  some  intervening  matter  relating  to 
the  cause.  Mora  v.  Sun  Mut  Ins.  Co.  (N.  Y.) 
13  Abb.  Prac.  304,  310;  Moza  v.  Same  (N.  Y.) 
22  How.  Prac  60,  62. 

nVTERI.0017T0BY  APPLIOATIOir. 

An  interlocutory  application  is  a  request 
made  to  the  court,  or  to  a  Judge  In  -cham- 


bers, for  its  interference  in  a  matter  arising 
in  the  progress  of  a  cause  or  proceeding; 
and  it  may  either  relate  to  the  process  of  the 
court,  or  to  the  protection  of  the  property 
in  litigation  pendente  lite,  or  to  any  matter 
on  which  the  interference  of  the  court  or 
Judge  is  required  before  or  in  consequence 
of  a  decree  or  order.  Wooster  v.  Handy  (U. 
S.)  23  Fed.  49,  63  (citing  2  Danlell,  Ch.  Prac 
c  35,  §  1). 

IirrEBI.O0I7TOBT    COSTS. 

Both  in  law  and  equity  there  were  inter- 
locutory and  final  costs.  Those  that  were 
interlocutory  were  such  as  were  allowed,  tax- 
able, and  payable  during  the  progress  of  the 
cause  from  time  to  time  as  different  stages 
were  reached,  and  those  that  were  final  were 
such  as  were  not  allowable,  taxable,  or  pay- 
able until  the  case  had  been  finally  deter- 
mined; but  in  all  cases  the  items  were  well 
ascertained,  and  usually  were  the  subject  of 
specific  regulations^  fixing  small  sums  for 
particular  services  of  the  clerk,  attorney,  or 
other  officers  of  the  court  Those  that  were 
final  were  not  necessarily  for  services  per- 
formed in  and  about  the  ceremony,  or  trial, 
or  final  hearing,  but  were  for  services  per- 
formed from  the  very  commencement,  aU 
along  through  the  case,  and  including  the 
costs  not  strictly  taxable  as  interlocutory, 
which  were  comparatively  less»  and  were 
limited  to  those  that  were  within  the  inter- 
locutory proceeding  itself.  Qoodjeax  v.  Saw- 
yer (U.  S.)  17  Fed.  2.  6, 

Costs  allowed  on  a  demurrer  were  not 
"interlocutory  costs,"  within  the  meaning  of 
the  statute  providing  that  no  person  shall  be 
imprisoned  for  nonpayment  of  Interlocutory 
costs,  but  are  costs  on  the  trial  of  an  issue 
at  law,  and  can  only  be  collected  by  execu- 
tion on  the  final  Judgment  in  the  action. 
Moza  V.  Sun  Mut  Ins.  Co.  (N.  Y.)  22  How. 
Prac  60,  62;  Mora  y.  Same  (N.  Y.)  13  Abb. 
Prac  304,  310. 


INTER]:.0017T0ftT  DEOBBE  OB  JtJDG- 
MENT. 

An  interlocutory  decree  is  one  which  is 
made  pending  the  cause  and  before  a  final 
hearing  on  the  merits.  Chouteau  v.  Rice,  1 
Minn.  24,  26  (GU.  8,  10);  Unn  v.  Arambould, 
55  Tex.  611,  617  (citing  Freeman). 

"An  interlocutory  decree  la  one  which 
leaves  the  equity  of  the  case,  or  some  ma- 
terial question  connected  with  it,  for  future 
determination.  Where  the  further  action  of 
the  court  Is  necessary  to  give  the  complete 
relief  contemplated  by  the  ecfurt  on  the 
merits,  the  decree  under  which  the  further 
question  arises  Is'  to  be  regarded,  not  as 
final,  but  as  interlocutory."  Teafl  v.  Hewitt, 
1  Ohio  St  511,  520,  59  Am.  Dec  634;  Mc- 
Kinney  r.  Kirk,  B  W.  Ya.  26,  2a 
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An  interlocutory  Judgment  on  an  Issue 
as  to  the  merits  is  a  final  determination  of 
part  of  the  issue,  which  leaves  the  rest  of 
the  issue  to  be  thereafter  adjudged.  Gamer 
y.  Harmbny  Mills,  46  N.  Y.  Super.  Ct  (13 
Jones  &  S.)  148»  152. 

An  Interlocutory  decree  is  a  decree  ren- 
'  dered  when  the  consideration  of  the  particu- 
lar question  to  be  determined  in  the  litiga- 
tion or  the  further  consideration  of  the  cause 
in  general  is  reserved  until  some  future  time. 
Wooster  v.  Handy  (U.  8.)  23  Fed.  49,  56  (cit- 
ing 2  Daniell,  CJh.  Prac.  c.  26,  §  1);  Bissell 
Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co. 
(U.  S.)  72  Fed.  545.  554,  19  C.  C.  A.  25;  Ex 
parte  Crittenden,  10  Ark.  (5  Eng.)  333,  867; 
Dudley  E.  Jones  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.  (U.  S.)  60  Fed.  785, 

1  C.  0.  A.  668. 

The  further  hearing  is  termed  a  "hear- 
ing on  further  directions,''  or  "on  the  equity 
reserved."  Where  a  decree  is  merely  inter- 
locutory, and  directs  an  issue,  or  a  case  at 
law,  or  ah  inquiry  to  be  made,  or  an  account 
to  be  taken  by  the  master,  it  usually  con- 
tains a  reservation  of  the  further  matters  to 
be  decided,  and  generally,  also,  of  the  costs, 
until  after  the  event  of  the  issue  or  case, 
or  of  the  inquiry  or  grant,  shall  be  known. 
Ex  parte  Crittenden,  10  Ark.  (5  Eng.)  833, 
367. 

An  "interlocutory  decree"  is  generally 
applied  to  decrees  in  which  some  matter  ei- 
ther of  law  or  of  fact  is  directed  preparatory 
to  a  final  decision.  Brush  Electric  Co.  v. 
Electric  Imp.  Co.  (U.  S.)  51  Fed.  557,  560; 
Beebe  v.  Russell,  60  U.  S.  a9  How.)  283,  15 
L.  Ed.  668;  Davie  v.  Davie,  12  S.  W.  558, 
52  Ark.  224,  20  Am.  St.  Rep.  170. 

An  interlocutory  Judgment  is  one  which 
determines  some  preliminary  or  subordinate 
point  or  plea,  or  settles  some  special  question 
or  default  arising  In  the  progress  of  the 
cause,  but  does  not  adjudge  the  ultimate 
rights  of  the  parties,  or  finally  put  the  case 
out  of  court.  Fuller  v.  Tuska,  17  N.  Y.  Supp. 
356,  357;  Merriam  v.  Chicago  &  B.  I.  R.  Co. 
(U.  S.)  64  Fed.  535,  547;    Dusing  v.  Kelson, 

2  Pac.  922,  923,  7  Colo.  184;  Pfeiffer  v.  Crane, 
89  Ind.  485,  488;  Western  Union  Tel.  Co.  v. 
Locke,  7  N.  E.  679,  580,  107  Ind.  9;  Turner 
V.  Browder,  67  Ky.  (18  B.  Mon.)  825,  826; 
Elliott  V.  Mayfield,  3  Ala.  223,  226,  229; 
Nacoochee  Hydraulic  Min.  Co.  v.  Davis,  40 
Ga.  309,  320;  Holden's  Adm'rs  v.  McMakin 
(Pa.)  1  Pars.  Eq.  Gas.  270,  28a 

An  Interlocutory  Judgment  is  one  which 
does  not  decide  on  the  merits.  It  is  either 
ancillary  to  or  executory  of  the  final  and 
complete  adjudication  of  the  case.  State  v. 
Hart,  20  South.  186,  191,  48  La.  Ann.  1008. 

An  "interlocutory  Judgment"  is  an  inters 
mediate  Judgment,  where  the  rights  of  the 
parties  are  settled  but  something  remains  to 


be  done^  as  when  there  is  an  accounting  to 
be  had,  a  question  of  damages  to  be  ascer- 
tained, or  a  reference  required  to  determine 
the  amount  of  rent  due  for  use  and  oc- 
cupancy. Cambridge  Valley  Nat  Bank  v. 
Lynch.  76  N.  Y.  514,  516. 

A  Judgment  that  provides  for  certain  and 
definite  action  in  a  case  before  a  final  Judg- 
ment may  be  an  'interlocutory  Judgment," 
but  when  the  court  declares  in  effect  that  it 
will  not  proceed  with  the  case,  either  under 
such  Judgment  or  in  pursuance  of  the  inter- 
locutory otder,  without  providing  any  definite 
act  to  be  performed  or  the  manner  of  per- 
formance, it  can  hardly  be  said  to  be  an  in- 
terlocutory order,  especially  where  it  amounts 
practically  to  a  perpetual  stay  of  the  pro- 
ceedings, because  the  fact  to  be  ascertained 
is  Impossible  of  ascertainment  before  final 
Judgment.  Breed  v.  Ruoff,  66  N.  E.  6,  6, 
178  N.  Y.  840. 

Aeeovatlns  or  rof  erenoe* 

An  interlocutory  decree  is  one  made  in 
the  progress  of  a  cause,  for  the  purpose  of  as- 
certaining come  matter  of  fact  or  law  pre- 
paratory to  a  final  decree.  Delap  v.  Hunter, 
33  Tenn.  (1  Sneed)  101,  104  (citing  Barb. 
Ch.  Prac.  326);  Richmond  v.  Atwood,  62  Fed. 
10,  21,  2  C.  C.  A.  596,  17  L.  R.  A.  615; 
Maloney  v.  Jones  (Tenn.)  59  S.  W.  700,  705. 
This  is  done  by  reference  to  the  master,  a 
commission,  or  Jury  in  an  interlocutory  de- 
cree, by  the  terms  of  which  the  principles 
governing  the  rights  of  the  parties  are  gen- 
erally settled,  but  a  more  perfect  ascertain- 
ment of  the  facts  to  which  they  apply  is 
necessary  for  a  final  disposition  of  the  case. 
Delap  V.  Hunter,  33  Tenn.  (1  Sneed)  101,  104 
(citing  Barb.  Ch.  Prac.  326);  Maloney  v. 
Jones  (Tenn.)  59  S.  W.  700,  705. 

Interlocutory  decrees  may  be  made  to 
approach  the  final  decree  until  the  line  of  dis- 
crimination becomes  too  fine  to  be  readily 
perceived;  but  an  order  sustaining  the  va- 
lidity of  a  patent,  directing  a  perpetual  In- 
junction against  its  infringement,  and  re- 
ferring the  cause  to  a  master  to  take  an  ac- 
count, is  an  appealable  interlocutory  decree. 
Dudley  E.  Jones  Co.  v.  Munger  Improved  Cot- 
ton Mach.  Mfg.  Co.  (U.  S.)  50  Fed.  785,  1  0. 
C.  A.  668;  Richmond  v.  Atwood  (U.  S.)  52 
Fed.  10,  21,  2  C.  C.  A.  596,  17  L.  R.  A.  615; 
Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweep- 
er Co.  (U.  S.)  72  Fed.  545,  554,  19  O.  0.  A. 

The  term  "interlocutory  decrees"  in- 
cludes all  decrees  previous  to  a  final  decree, 
which  are  incapable  of  enrollment,  "although 
they  discuss  and  decide  the  point  or  points  in 
controversy.  Particularly  is  this  so  as  to 
such  decrees  which  refer  any  matter  to  a 
master,  where  facts  must  be  ascertained  and 
a  report  must  be  made  before  the  rights  of 
the  parties  are  completely  and  finally  set- 
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tied."    Jenkfns  r.  WUd  (N.  Y.)  14  Wend.  689, 
543. 

A  decree  made  after  final  hearing  on  the 
merits,  declaring  Infringement  of  a  trade- 
mark, awarding  a  perpetual  injunction,  and 
referring  the  cause  to  a  master  for  an  ac- 
counting. Is  an  "Interlocutory  decree."  Ray- 
mond y.  Royal  Baking  Powder  Ck>.  (U.  S.) 
76  Fed.  465,  466,  22  O.  C.  A.  276. 

The  action  of  the  chancellor  In  confirm- 
ing a  commissioner's  report  In  proceedings 
to  wind  up  the  business  of  a  partnership  is 
only  Interlocutory,  and  the  correctness  of 
the  report  may  be  passed  on  at  the  final  hear- 
ing, and  a  final  judgment  rendered.  Adkis- 
Bon  V.  Dent,  11  S.  W.  950.  951,  88  Ky.  628. 

Where  a  decree  decides  the  right  to  prop- 
erty In  contest,  and  directs  It  to  be  delivered 
up  or  sold,  and  the  plaintiff  Is  entitled  to 
have  It  carried  into  Immediate  execution.  It 
Is  a  final  decree  to  that  extent,  although  It 
may  be  necessary  by  a  further  bill  to  adjust 
the  account  between  the  parties.  Forgay  t. 
Conrad,  47  U.  S.  (6  How.)  201,  206,  12  L.  Bd. 
204;  Thomson  v.  Dean,  74  U.  S.  (7  Wall.)  342, 
19  L.  Ed.  24;  Davie  v.  Davie,  52  Ark.  224,  12 
8.  W.  558»  20  Am.  St.  Bep.  170. 

A  decree  Is  Interlocutory  which  finds  the 
general  equities,  where  the  cause  is  retained 
for  reference,  feigned  Issue,  or  codslderatlon 
to  ascertain  some  matter  of  fact  or  law. 
When  again  It  comes  under  the  consideration 
of  court  for  final  disposition,  when  the  cause 
Is  retained  for  further  action,  It  Is  Inter- 
locutory. Kelley  v.  Stanbery,  13  Ohio,  408, 
421. 

"A  decree  Is  said  by  Mr.  Harrison  (1 
Harrison,  Ch.  420)  to  be  Interlocutor^^  when 
It  happens  that  some  material  circumstance 
or  fact  necessary  to  be  made  known  to  the 
court  is  either  not  stated  In  the  pleadings  or 
so  imperfectly  ascertained  by  them  that  the 
court  Is  unable  to  determine  finally  between 
the  parties,  and  therefore  a  reference  to  or 
an  Inquiry  before  a  master,  or  a  trial  of 
facts  before  a  jury,  becomes  necessary  to  re- 
move the  doubts  occasioned  by  that  defect. 
The  court  In  the  meantime  suspenas  Its  final 
judgment,  until  by  the  master's  report  or  the 
verdict  of  the  jury  It  Is  enabled  to  decide 
finally."  Kane  v.  Whlttlck  (N.  Y.)  8  Wend. 
219,  224;  Travis  v.  Waters  (N.  Y.)  12  Johns. 
500,  508. 

Oonstniotioii  of  tnist. 

The  term  'Interlocutory  decree,"  and  not 
"final  decree,"  characterizes  decrees  In  a  suit 
by  a  trustee  against  a  beneficiary  for  a  con- 
struction of  the  trust,  in  which  only  a  part  of 
the  rights  of  parties  are  adjudicated.  Marks 
V.  Semple,  20  South.  791,  793,  111  Ala.  637. 

Damages  unascertained* 

**The  Interlocutory  judgments  most  usu- 
ally spoken  of,"  says  Blackstone,  "are  those 


Incomplete  Judgments  whereby  the  rights 
of  the  plaintiff  are  Indeed  established,  but 
the  quantum  of  the  damages  as  sustained  by 
him  is  not  ascertained."  Thus  a  Judgment 
for  so  much  of  plaintiff's  claim  as  is  not 
denied  by  the  affidavit  of  the  defendant,  un- 
der an  order  granting  such  Judgment,  with 
leave  to  plaintiff  to  proceed  to  trial  for  the  . 
other  part  of  his  claim,  is  an  interlocutory, 
and  not  a  final,  judgment  Stedman  v.  Po- 
terie,  21  AU.  219,  220,  130  Pa,  100. 

Deeision  on  deiiinrrer. 

A  Judgment  of  a  General  Term  of  the 
City  Court  of  New  York,  affirming  a  Judg- 
ment of  the  Special  Term  overruling  a  de- 
murrer to  the  complaint,  does  not  finally  put 
the  case  out  of  court,  but  leaves  plaintiff  to 
pursue  the  pleadings  necessary  to  perfect 
his  recovery,  and  is  an  interlocutory  Judg- 
ment Fuller  ▼.  Tuska,  17  N.  Y.  Supp.  856, 
357. 

A  decision  of  the  court  sustaining  or 
overruling  a  demurrer  is  an  order,  and  not 
an  interlocutory  judgment.  Cambridge  Nat 
Bank  v.  Lynch,  76  N.  Y.  5r4,  516;   Gamer 

,  V.  Harmony  Mills  (N.  Y.)  6  Abb.  N.  O.  21% 

I  222,  223. 

Deoree  afflrmlns  interloontory  decree. 

An  interlocutory  decree  includes  a  de- 
cree of  the  court  of  chancery  affirming  an 
Interlocutory  decree  of  the  county  court, 
from  which  chancery  court  decree  an  appeal 
is  taken  to  the  Court  of  Appeals.  Fretwell  t. 
Wayt  (Va.)  1  Rand.  415,  417. 

Final  deoree  or  Judgment  dlstinsvislied. 

See  "Final  Decree  or  Judgment" 

Foreolosnre. 

A  Judgment  entered  in  a  foreclosure  ac- 
tion is  final  for  all  purposes  of  review,  but 
In  other  respects  it  Is  interlocutory.  Nutt  v. 
Cuming,  49  N.  B.  880,  881,  155  N.  Y.  309. 

A  decree  of  foreclosure  and  sale  is  not 
final,  in  the  sense  which  allows  an  appeal 
from  it,  so  long  as  the  amount  due  upon  the 
debt  must  be  determined  and  the  property 
to  be  sold  ascertained  and  defined.  North 
Carolina  R.  Co.  v.  Swasey,  90  U.  S.  (23 
Wall.)  405,  410,  23  L.  Ed.  136. 

Interloontory  order  dlstlnsnlshed. 

In  using  the  language  "interlocutory  de- 
cree or  order**  or  from  which  an  appeal  may 
be  taken,  it  will  be  assumed  that  Congress 
bad  regard  to  the  distinction  between  an 
interlocutory  order  and  an  interlocutory  de- 
cree, and  intended,  by  allowing  an  appeal 
from  an  interlocutory  order  granting  or  con- 
tinuing an  injunction,  to  describe  those  pre- 
liminary orders  granting  an  injunction  upon 
a  hearing  on  affidavit  involving  no  deter- 
mination of  the  merits,  being  allowed  at  the 
discretion  of  the  chancellor  upon  a  balancing 
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of  inconyeniencefL  It  is  equally  plain  that 
by  allowing  an  appeal  from  an  interlocutory 
decree  Congress  intended  to  allow  an  ap- 
peal from  a  perpetual  injunction  ordered  and 
allowed  upon  a  final  hearing  of  the  merits, 
where  the  same  decree  refers  the  cause  to  a 
master  for  bearing.  Bissell  Carped  Swepeer 
Co.  T.  Goshen  Sweeper  Co.  (U.  S.)  72  Fed. 
545,  554,  19  C.  C.  A.  25 

nrrEBLooiTTOBT  iNJXJKonoir. 

An  interlocutory  or  preliminary  injunc- 
tion Is  a  provisional  remedy  granted  before 
a  hearing  on  the  merits,  and  its  sole  object  is 
to  preserre  the  subject  in  controversy  in  its 
then  existing  condition,  and,  without  deter- 
mining any  question  of  right,  merely  to  pre- 
vent a  further  perpetration  of  wrong,  or  the 
doing  of  any  act  whereby  the  right  in  con- 
troversy may  be  materially  injured  or  en- 
dangered, until  a  full  and  deliberate  investi- 
gation of  the  case  is  afforded  to  the  party. 
Staples  V.  Rossi,  65  Pac.  67,  68,  7  Idaho,  618. 

INTEBI.OCITTOBT  ORDER. 

An  interlocutory  order  is  one  which  is 
made  pending  the  cause  and  before  a  final 
hearing  on  the  merits.  Chouteau  r.  Bice,  1 
Minn.  24,  26  (Gil.  8). 

An  interlocutory  order  is  one  where  some 
material  circumstance  or  fact  necessary  to 
be  made  known  is  either  not  settled  or  so 
imperfectly  ascertained  that  the  court,  by 
reason  of  such  defect,  cannot  determine  final- 
ly between  the  parties.  Clagett  v.  Crawford 
(Md.)  12  Gill  &  J.  275,  281. 

An  interlocutory  order  is  made  to  secure 
some  end  and  purpose  necessary  and  essen- 
tial to  the  progress  of  the  suit,  and  generally 
collateral  to  the  Issues  formed  by  the  plead- 
ings and  not  connected  with  the  final  Judg- 
ment Meyers  v.  Becker  (N.  Y.)  29  Hun,  567, 
573. 

An  interlocutory  order  is  an  intermedi- 
ate step  in  the  proceedings,  looking  to  final 
action  by  the  court  upon  the  matter  embraced 
in  the  petition  upon  which  the  order  was 
passed.  In  does  not  of  itself  settle  or  con- 
clude any  right  whatever,  and  is  not,  there- 
fore, such  an  order  as  can  be  made  the  sub- 
ject of  an  appeal.  Keifer*s  Heirs  v.  Reichert, 
48  Atl.  460,  461,  93  Md.  97. 

The  nature  of  any  order,  as  a  decree  or 
final  order,  or  as  not  final,  depends  entire- 
ly on  the  effect  produced  by  the  adjudica- 
tion upon  the  rights  and  interests  of  parties. 
The  usual  distinction  between  interlocutory 
and  other  orders,  depending  on  the  stage  of 
the  cause  on  which  they  are  made,  is  not 
the  test  for  appellate  purposes.  Barry  v. 
Brlggs,  22  Mich.  201,  204. 

Intevloontory  decree  dlstiasnished* 

See  "Interlocutory  Decree  or  Judgment'* 


Order  of  default* 

Where  process  on  a  petition  had  been 
served  on  only  part  of  the  defendants,  and  a 
formal  order  was  made  at  the  next  succeed- 
ing term,  taking  for  confessed  the  allega- 
tions of  the  petition  against  those  defendants 
who  had  been  served,  such  order  was  merely 
interlocutory,  and  did  not  prevent  the  filing 
of  a  meritorious  and  sufilcient  answer  at  or 
before  the  submission  of  the  case  for  deci- 
sion, particularly  when  the  delay  was  so  ac- 
counted for  as  to  show  that  it  was  not  to  be 
attributed  to  willful  negligence.  Alexander 
V.  Qulgley's  Ex'rs,  63  Ky.  (2  Duv.)  399,  402. 

Order  direotlns  produotton  of  instm- 
meiit. 

An  order  directing  the  production  of  a 
written  instrument  for  inspection  or  for  use 
as  evidence  on  a  trial  is  not  a  final  Judg- 
ment In  Pfeiffer  v.  Crane,  89  Ind.  485,  it  is 
said:  "A  final  Judgment  is  the  ultimate  de- 
termination of  the  court  upon  the  whole  con- 
troversy in  the  action.  An  order  of  the 
court,  made  in  the  progress  of  the  cause,  re- 
quiring something  to  be  done  or  observed, 
but  not  determining  the  controversy  is  an 
interlocutory  order."  Western  Union  Tel.  Co. 
V.  Locke,  7  N.  E.  579,  580,  107  Ind.  9. 

Order    granting    Injnnotion    pendente 
lite. 

The  words  'Interlocutory  order  or  de- 
cree," in  the  Constitution,  must  be  taken  in  a 
technical  sense,  and  the  right  of  appeal  is 
not  enlarged,  but  secured,  by  the  Constitu- 
tion. An  order  for  an  injunction  pendente 
lite,  when  such  an  order  as  a  court  of  eq- 
uity according  to  its  established  rules  can 
issue,  is  not  appealable.  Tatem  t.  Gilpin,  1 
DeL  Ch.  18,  20. 

Ol&anse  of  Tenne* 

An  interlocutory  order  is  one  which  does 
not  dispose  of  the  action.  Blackstone  de- 
fines such  orders  as  those  which  are  given 
in  the  middle  of  a  cause,  upon  some  plea,  pro- 
ceeding, or  default  which  is  only  intermedi- 
ate, and  does  not  finally  determine  or  com- 
plete the  suit.  Under  these  principals  an  or- 
der transferring  an  action  from  one  court  of 
the  state  to  another  is  not  a  final,  but  an  in- 
terlocutory, order,  and  hence  not  within  the 
appellate  Jurisdiction  of  the  Court  of  Ap- 
peals under  the  Kentucky  statute.  Mercer 
V.  Glass'  Ex'r,  12  S.  W.  194,  195,  89  Ky.  199. 


INTERLUDE. 

An  ''interlude"  Is  "a  short  dramatic 
piece,  and  generally  accompanied  with  mu- 
sic," though  usually  represented  or  perform- 
ed between  the  acts  of  a  longer  performance. 
Society  for  the  Reformation  of  Juvenile  De- 
linquents V.  Duers  (N.  Y.)  10  Abb.  Prac.  (S. 
S.)  216»  220. 
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INTERMEDDLING. 

"Intermeddling,"  is  defined  by  Webster 
to  mean  "to  meddle  with  the  affairs  of  others 
in  which  one  has  no  concern;  to  meddle  ofQ- 
ciously;  to  interpose  or  interfere  in  property; 
to  intermix."  As  used  in  an  injunction  pro- 
hibiting the  assignee  from  selling,  assign- 
ing, conveying,  or  in  any  way  or  manner  dis- 
posing of,  incumbering,  or  Intermeddling 
with,  any  of  the  property  of  the  assignor, 
means  to  meddle  with  the  property  improp- 
erly— ^to  do  something  to  or  with  it  that 
might  affect  the  assignor's  rights  in  the  prop- 
erty. It  would  not  include  an  action  by  the 
assignee  against  one  who  assumes  to  take  the 
assigned  property  out  of  his  possession.  Mc- 
Queen V.  Babcock  (N.  Y.)  41  Barb.  837,  839. 

A  voluntary  payment  by  a  debtor  of  one 
state  to  a  foreign  administrator,'  when  no 
ancillary  letters  had  previously  issued,  would 
not  be  an  offensive  intermeddling  with  the 
assets  in  the  state,  which  would  make  It  a 
mispayment  In  re  Shinn*s  Estate,  30  Atl. 
1026,  1029,  166  Pa.  121,  45  Am.  St  Rep.  656. 

INTERMEDIARY. 

The  broker  or  intermediary  is  he  who  Is 
employed  to  negotiate  a  matter  between  two 
parties,  and  who,  for  that  reason,  is  consid- 
ered as  the  mandatary  of  both.  Civ.  €k>de 
La.  1900,  art  3016. 

INTERMEDIATE  ACCOUNT. 

The  expression  "intermediate  account" 
denotes  an  account  filed  with  the  surrogate 
for  the  purpose  of  disclosing  the  acts  of  the 
person  accounting  and  the  condition  of  the 
estate  or  fund  in  his  hands,  and  not  made  the 
subject  of  a  judicial  settlement  Code  Civ. 
Proa  N.  Y.  1899,  {  2514,  subd.  9. 

INTERMEDIATE  ORDER. 

"Intermediate  order,"  within  a  statute 
authorizing  a  decision  of  the  court  in  an  in- 
termediate order  in  a  criminal  case,  forming 
a  part  of  the  judgment  roll  to  be  reviewed, 
is  not  confined  to  orders  made  between  the 
finding  of  the  indictment  and  the  preparation 
of  the  judgment  roll  in  the  first  instance. 
The  word  "intermediate"  means  between  the 
finding  of  the  Indictment  and  the  completion 
of  the  judgment  roll  by  the  attachment  of 
the  case  thereto,  whenever  it  is  filed.  Hence, 
If  all  the  papers  which  are  by  statute  made 
a  part  of  the  judgment  roll  are  not  on  file 
when  It  is  first  made  up,  they  become  a  part 
of  It  when  filed,  and  the  word  "Intermediate" 
Is  limited  only  in  this  way.  People  v.  Priori, 
57  N.  B.  85,  87,  168  N.  Y.  99. 

Code,  i  3164,  providing  that  an  appeal 
shall  lie  from  an  intermediate  order  involv- 


ing the  merits  and  materially  affecting  the 
final  decision,  means  an  order  such  as  will 
materially  affect  the  final  decision,  and  from 
which  an  appeal  can  be  taken  when  the  or- 
der is  made;  and  hence  no  appeal  lies  from 
an  order  making  findings  of  facts,  when  no 
judgment  is  entered.  Boyce  v.  Wabash  By. 
Co.,  18  N.  W.  673,  676,  63  Iowa,  70,  50  Am. 
Bep.  780. 

Bulings  of  the  disTtrict,  court  upon  mat- 
ters of  law  in  the  exclusion  or  admission  of 
testimony  involving  the  merits  of  the  case 
have  not  been  included  In  the  words  "deci- 
sion or  intermediate  order,"  within  the  stat- 
ute authorizing  an  appeal  from  any  decision 
or  Intermediate  order.  State  v.  O'Brien,  43 
Pac.  1091,  18  Mont  1. 

Where,  after  the  obtaining  of  a  judgment 
by  two  partners  and  an  appeal  therefrom  by 
the  defendant,  one  of  the  partners  dies,  and 
an  order  is  granted  substituting  the  personal 
representative  of  the  deceased  partner  as 
plaintiff  in  his  stead,  such  order  is  not  an 
"intermediate  order  involving  the  merits  and 
necessarily  affecting  the  judgment"  so  that 
the  provisions  of  Code,  S  11,  will  bring  it  up 
for  review  on  appeal  from  the  judgment 
Hackett  v.  Belden,  47  N.  Y.  624,  62& 

Order  denying  new  trial. 

Accurately  speaking,  an  order  granted 
before  entry  of  judgment  is  an  intermediate 
order,  while  one  granted  thereafter  is  not; 
but  an  order  denying  a  motion  for  a  new 
trial  Is  not  an  intermediate  order,  since  the 
successful  party  had  the  right  to  have  judg- 
ment entered  before  filing  of  motion  for  a 
new  trial,  so  that  the  motion  for  a  new  trial 
does  not  affect  the  judgment  Taylor  v. 
Smith,  49  N.  Y.  Supp.  41,  46»  24  App.  Dlv. 
519. 

An  Intermediate  order  is  one  made  be- 
tween the  commencement  of  an  action  and 
the  entry  of  a  judgment  from  which  the  ap- 
peal is  taken.  An  order  denying  a  motion 
for  a  new  trial,  made  long  after  the  entry  of 
the  final  judgment  appealed  from,  is  not  an 
intermediate  order.  Hymes  v.  Van  Cleef,  15 
N.  Y.  Supp.  341,  344,  61  Hun,  618. 

An  order  denying  a  motion  to  set  aside 
a  verdict  and  for  a  new  trial  on  the  ground 
of  misconduct  of  a  juror,  and  an  order  deny- 
ing a  motion  to  resettle  such  order,  made  be- 
fore judgment  on  the  verdict  has  actually 
been  entered,  are  both  in  letter  and  In  spirit 
"intermediate  orders  affecting  the  final  judg- 
ment" Fox  V.  Matthiessen,  49  N.  B.  673,  155 
N.  Y.  177. 

Code,  S  846,  providing  that  on  an  appeal 
from  a  judgment  the  court  may  review  any 
intermediate  order  involving  the  merits  and 
necessarily  affecting  the  judgment,  does  not 
authorize  a  review  on  appeal  of  any  order 
from  which  an  appeal  might  have  been  taken. 


INTERMEDIATE  ORDER 
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and  therefore  does  not  apply  to  an  order  de- 
nying a  motion  for  a  new  trial  Brown  t. 
Willonghby,  5  Colo.  1,  & 

The  phrase  "decision  of  the  court  or  in- 
termediate order/'  In  Rev.  St  p.  839  (Or. 
Prac.  Act,  {  398),  providing:  *'An  appeal  to 
the  Supreme  Court  may  be  taken  by  the  de- 
fendant as  a  matter  of  right  from  any  Judg- 
ment against  him,  and  upon  appeal  any  de- 
cision of  the  court  or  intermediate  order 
made  in  the  case  may  be  reviewed" — includes 
the  order  overruling  the  motion  for  a  new 
trial,  which  must  be  made  before  judgment 
Territory  v.  Rehberg,  6  Mont  467,  469,  13 
Pac.  132,  183. 


INTERMEDIATE  TOLL 

"Intermediate  toll"  is  the  toll  for  travel 
on  a  toll  road,  paid  or  to  be  collected  from 
persons  who  pass  thereon  at  points  between 
the  toll  gates;  the  person  so  traveling  not 
passing  by,  through,  or  around  such  toll 
gates.  Hollingworth  v.  State,  29  Ohio  St 
552,  553. 


INTERMITTENT  EASEMENT. 

An  "intermittent  easement"  is  one  which 
is  usable  or  used  only  at  times.  Eaton  v. 
Boston,  G.  &  M.  R.  Co.,  51  N.  H.  504,  514,  12 
Am  Rep.  147. 

INTERMIXTURE  OF  GOODS. 

It  is  only  in  those  cases  where  an  in- 
termixture of  goods  has  been  caused  by  the 
willful  or  unlawful  act  of  one  of  the  pro- 
prietors, and  the  several  parcels  have  there- 
by become  so  combined  or  mingled  together 
that  they  cannot  be  identified,  that  his  in- 
terest in  them  is  lost  Smith  v.  Sanborn  72 
Mass.  (6  Gray)  134,  135 

INTERNAL 

"Inward;  interior;  pertaining  to  its  own 
affairs  or  interests;  domestic,  as  opposed  to 
foreign."    Webst  Diet 

nrrcRKAi.  affairs. 

"Internal  affairs,"  as  used  in  20  Stat 
101,  providing  that  nothing  therein  shall  au- 
thorize a  municipal  corporation  in  a  territory 
to  incur  any  debt  or  obligation,  except  such 
as  shall  be  necessary  to  the  administration 
of  its  Internal  affairs,  means  such  business 
as  municipalities  of  like  character  are  usual- 
ly required  to  engage  in  to  fulfill  their  proper 
functions  and  to  effectuate  the  objects  of 
their  charter.  In  the  case  of  counties,  these 
are  ordinarily  to  provide  a  courthouse  for  the 
administration  of  Justice,  a  Jail  for  the  con- 
finement of  prisoners,  a  poorhouse  for  the 


sustenance  of  paupers,  offices  for  the  various 
officials  of  the  county,  and  under  some  cir- 
cumstances' highways  and  bridges  toe  the  ac- 
commodation of  the  public;  but  under  this 
authority  a  municipal  corporation  is  not  em- 
powered to  issue  bonds  to  aid  in  the  construc- 
tion of  a  railway.  Lewis  v.  Pima  County,  15 
Sup.  Gt  22,  23,  155  U.  S.  54,  39  L.  Ed.  67. 

INTERKAIi  COMMEBOE. 

Internal  commerce  is  commerce  "which 
is  carried  on  between  man  and  man  in  a 
state,  or  between  different  parts  of  the  same 
state,  and  it  does  not  extend  to  or  affect  other 
states."  Lehigh  Valley  R.  Co.  v.  Common- 
wealth, 12  Sup.  Ct  806,  807,  145  U.  S.  192, 
86  L.  Ed.  672. 

Internal  commerce  subject  to  state  con- 
trol, as  contradistinguished  from  Interstate 
commerce  which  is  subject  to  federal  control 
by  the  provisions  of  the  Constitution,  does 
not  Include  the  navigation  of  a  public  navi- 
gable river,  such  as  the  Hudson.  North 
River  S.  S.  Co.  v.  Livingston  (N.  Y.)  8  Cow. 
713,  748. 

!  INTEBN All  IMPROVEMENT. 

The  use  of  the  words  "internal  improve- 
ments" to  describe  the  improvements  in  an 
application  for  mandamus  to  compel  a  pay- 
ment of  bonds  used  to  aid  in  the  construction 
of  works  of  "internal  Improvements"  is  not 
sufficiently  specific,  but  the  nature  of  such 
improvements  must  be  set  out  State  v. 
Thome,  4  N.  W.  63,  64,  9  Neb.  458. 

Where  bonds  issued  by  a  township  recite 
that  they  are  Issued  to  aid  "internal  improve- 
ments in  the  township,"  and  the  general  leg- 
islation of  the  state  shows  that  "internal  im- 
provements" means  such  public  improvements 
as  may  legitimately  be  aided  by  taxation,  a 
purchaser  of  such  bonds  may  assume,  without 
inquiry  beyond  tlie  bonds  and  legislative  act 
that  the  bonds  are  within  competency  of  the 
Legislature  to  authorize.  Guernsey  v.  Bur- 
lington (U.  S.)  11  Fed.  Cas.  98,  99. 

"Internal  improvements"  were  formerly 
spoken  of  interchangeably  with  "public  im- 
provements," and  the  improvements  on  which 
the  government,  federal  or  state,  embarked, 
were  channels  of  travel  and  commerce,  such 
as  a  construction  of  turnpikes  and  canals, 
and  the  improvements  of  rivers  and  harbors; 
but  as  used  in  Const,  art.  9,  §  5,  providing 
that  the  state  shall  never  contract  any  debts 
for  works  of  internal  improvement  the  term 
"internal  improvement"  includes  any  kind  of 
public  works,  except  those  used  by  and  for 
the  state  in  the  performance  of  its  govern- 
mental functions.  Rippe  v.  Becker,  57  N.  W. 
331,  334,  56  Minn.  100,  22  L.  R.  A.  857. 

The  words  "internal  improvements,"  in 
Const  art  8,  S  10,  providing  that  the  state 
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sball  not  contract  "any  debts  for  work  on  in- 
ternal improyements  or  be  a  party  in  carry- 
ing on  such  work,"  are  not  nsM  in  their 
broad  meaning.  They  are  capable  of  includ- 
ing substantially  every  act  within  the  scope 
of  governmental  activity  which  changes  or 
modifies  physical  conditions  within  the  limits 
of  the  commonwealth;  but,  as  the  purpose  of 
the  Constitution  was  to  form  a  government, 
we  must  presume  that  these  words  were  used 
in  a  sufficiently  limited  sense  to  permit  of 
the  accomplishment  of  that  fundamental  pur- 
pose, at  least  to  a  reasonable  extent  That 
some  limitation  of  the  broad  meaning  was 
Intended  has  been  recognized  by  all  branches 
of  the  government  and  by  the  people  in  the 
unchallenged  provisions  for  the  state  capitol, 
university,  schools  for  blind,  deaf,  and  feeble- 
minded, hospitals,  penitentiaries,  and  the 
like,  and  extensive  works  on  the  improve- 
ment of  grounds  appurtenant  thereto.  On 
the  other  hand,  we  cannot  doubt  the  use  of 
these  words  in  a  sense  to  exclude  works 
which,  but  for  the  prohibition,  might  have 
been  within  the  legitimate  field  of  the  state 
government — ^works  having  at  least  some 
measure  of  public  and  governmental  purpose; 
else  the  prohibition  would  have  been  need- 
less. State  V.  Froehlich,  91  N.  W.  115,  116, 
115  Wis.  82,  58  L.  R.  A.  757,  95  Am.  St  Rep. 


Const  art  6,  {  9,  declaring  that  the  coun- 
ty court  shall  have  jurisdiction  in  every  case 
that  may  be  necessary  to  the  "internal  im- 
provement and  local  concern"  of  the  respec- 
tive counties,  relates  to  public  internal  im- 
provements and  local  concerns  for  general 
county  purposes,  which  appertain  to  the  coun- 
ty at  large  as  a  body  politic,  and  not  to  im- 
provements for  special  local  purposes,  where 
the  funds  expended  in  making  the  improve- 
ment are  raised  by  assessments  imposed  only 
on  the  particular  property  improved.  Mc- 
Qehee  v.  Mathis,  21  Ark.  40,  54. 

Beet  snsar  factory. 

The  term  "internal  improvements,"  in 
the  statute  authorizing  a  city  to  issue  bonds 
to  aid  in  the  construction  of  any  railroad  or 
other  work  of  Internal  improvement  was  con- 
strued not  to  include  a  beet  sugar  manu- 
factory, which  did  not  manufacture  sugar 
from  beets  for  toll,  although  it  was  propelled 
by  water  power.  Getchell  v.  Benton,  47  N. 
W.  468,  469,  80  Neb.  870. 

Bridge. 

The  term  'Internal  improvement,"  as 
used  in  Act  Feb.  15,  1869,  §  7,  giving  to  pre- 
cincts the  privilege  of  voting  to  aid  works  of 
"internal  improvement"  should  be  construed 
to  Include  a  wagon  bridge  across  the  Platte 
river  within  such  precinct,  it  being  essen- 
tially a  public  enterprise  undertaken  for  the 
benefit  of  the  people  at  large;  and  it  cannot 
be  deprived  of  that  character  by  the  mere 


fact  of  the  commissioners  having  at  the  in- 
stance of  the  precinct  required  a  legal  charge 
for  its  use.  Fremont  Bldg.  Ass*n  v.  Sherwin, 
6  Neb.  48,  50;  Dodge  County  Com'rs  v. 
Chandler,  96  U.  S.  205,  208,  24  L.  Ed.  625. 

"Internal  improvements,"  as  used  in  Act 
Feb.  15,  1869,  providing  that  counties,  cities, 
precincts,  etc.,  may  issue  bonds  in  the  aid  of 
internal  improvements,  includes  public  bridg- 
es. South  Platte  Land  Co.  v.  Buffalo  County 
Com'rs,  7  Neb.  258,  260;  State  v.  Keith  Coun- 
ty Com'rs,  20  N.  W.  856,  857,  16  Neb.  508; 
United  States  v.  Dodge  County,  8  Sup*  Ct 
590,  593,  110  U.  S.  156,  28  L.  Ed.  108. 

"Internal  improvements,"  as  used  in 
Const  art  12,  {  2,  prohibiting  counties  from 
making  donations  to  any  railroad  or  other 
"work  of  internal  improvement"  unless  a 
proposition  to  do  so  shall  have  been  voted  on, 
does  not  include  bridges  built  by  a  county 
upon  the  line  of  highways  which  are  wholly 
within  the  county.  De  Clerq  v.  Haeger,  10 
N.  W.  697,  12  Neb.  185. 

Gristmill. 

Act  Feb.  15,  1869,  authorizes  the  issue  of 
bonds  by  a  county  or  city  to  aid  in  the  con- 
struction of  any  railroad  or  other  work  of 
internal  improvement  etc.  Held,  that  the 
word  "improvement"  as  used  in  the  act 
should  be  construed  to  include  a  water  grist- 
mill erected  for  public  use  by  a  company,  the 
rates  of  toll  of  which  were  to  be  determined 
by  the  county  commissioners  and  be  subject 
to  regulation  by  the  Legislature.  '  The  test 
for  determining  the  character  of  an  improve- 
ment of  this  kind  is  the  use  for  which  it  was 
designated.  If  it  is  for  public  use,  subject 
to  the  control  and  regulation  of  the  Legis- 
lature, it  would  seem  to  come  within  the 
meaning  of  the  words  "internal  improve- 
ment." Traver  v.  Merrick  County,  15  N.  W. 
690,  692.  14  Neb.  327,  45  Am.  Rep.  111. 

"Internal  improvements,"  as  used  in  Act 
Neb.  Feb.  15,  1869,  authorizing  the  issuance, 
of  bonds  to  aid  in  the  construction  of  rail- 
roads or  other  internal  improvements,  would 
not  include  a  steam  gristmill.  Osborne  v. 
Adams  County,  3  Sup.  Ct  150,  109  U.  S.  1, 
27  L.  Ed.  835;  State  v.  Adams  County,  20 
N.  W.  .96,  15  Neb.  568;  Osborne  v.  Adams 
County  Com'rs  (U.  S.)  7  Fed.  441,  444. 

"Internal  improvements,"  as  used  in  Act 
Kan.  March  2,  1872,  authorizing  municipal- 
ities to  issue  bonds  in  aid  of  works  of  inter- 
nal improvements,  includes  gristmills,  wheth- 
er run  by  water  or  steam,  which  are  subject 
to  state  regulation.  Burlington  Tp.  v.  Beas- 
ley,  94  U.  S.  810,  318,  24  L.  Ed.  161. 

Irrigation  system. 

"Internal  improvement"  as  used  in  the 
Revised  Statutes  of  the  United  States,  grant- 
ing for  purposes  of  Internal  improvement  to 
each  new  state  thereafter  admitted  public 
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land  of  a  certain  amount,  includes  the  con- 
struction of  a  system  of  reservoirs  and  ca- 
nals for  the  purpose  of  irrigation  and  domes- 
tic use,  or  for  changing  the  channels  or 
streams  so  as  to  better  control  the  water  for 
such  uses.  **In  Colorado  water  is  so  scarce, 
and  its  careful  husbanding  for  artificial  ir- 
rigation and  other  uses  so  important,  that 
legislative  action,  wisely  directed  and  prop- 
erly guarded,  may  become  the  foundation  of 
a  domestic  or  internal  improvement  second 
to  no  other  in  its  public  importance.  Hence 
such  purposes  are  "purposes  of  internal  im- 
provement,' within  the  meaning  of  the  stat- 
ute, so  as  to  authorize  the  use  by  the  state 
of  money  derived  from  the  sale  of  such  lands 
therefor."  In  re  Senate  Resolution  Relating 
to  Internal  Improvement  Fund,  21  Pac.  483, 
12  Colo.  285. 

Under  Laws  Neb.  1885,  p.  268,  c  68,  which 
provides  that  precincts,  townships,  or  vil- 
lages may  issue  bonds  in  aid  of  works  of  in- 
ternal improvements,  highways,  bridges,  rail- 
roads, courthouses,  jails  in  any  part  of  the 
country,  and  a  drainage  of  swamp  and  wild 
lands,  such  municipalities  have  power  to  aid 
in  the  construction  of  canals  for  irrigation 
purposes,  since,  in  view  of  the  contemporane- 
ous construction  placed  upon  such  statute, 
the  term  **works  of  internal  improvement"  is 
not  to  be  limited  to  the  kind  enumerated  im- 
mediately after  such  words  in  the  statute. 
Keith  County  v.  Citizens'  Savings  &  Loan 
iss'n  (U.  S.)  116  Fed.  18,  16,  53  O.  0.  A  525. 

Petrolevm  pipe  line. 

The  term  ''internal  improvements,"  in  a 
constitutional  provision  authoriziflg  the  Leg- 
islature to  confer  on  a  corporation  the  right 
to  exercise  the  power  of  eminent  domain  in 
making  internal  improvements,  includes  a 
petroleum  pipe  line.  West  Virginia  Transp. 
Co.  v.  Volcanic  Oil  &  Coal  Co.,  5  W.  Va.  382, 
388. 

PuUio  Intildlngs* 

Within  the  enabling  act,  providing  that 
a  per  centnge  of  the  proceeds  of  the  sale  of 
agricultural  public  lauds  within  the  state, 
which  shall  be  sold  by  the  United  States  aft- 
er the  admission  of  the  state  Into  the  Union, 
shall  be  paid  to  the  state  for  making  inter- 
nal improvements,  did  not  include  public 
buildings,  such  as  asylums,  statehouses,  etc. ; 
the  courts  recognizing  every  other  species  of 
improvement  of  a  public  nature  as  being 
vrithin  the  meaning  of  the  phrase  except 
those  which  are  built  for  and  used  by  the 
state  in  its  sovereign  capacity.  Although  the 
various  state  institutions  referred  to  are  "in- 
ternal Improvements,"  within  the  general  sig- 
nificance of  that  phrase,  nevertheless  they 
do  not  fall  within  the  category  of  such  Im- 
provements contemplated  by  that  term  as 
used  in  legislative  and  constitutional  enact- 
ments. In  re  Internal  Improvement  Fund,  48 
Pac  807,  808,  24  Colo.  247. 


As  a  general  proposition  a  courthouse  is 
an  "internal  improvement."  Lewis  v.  Sher- 
man County  Com'rs  (U.  S.)  5  Fed.  269,  27L 

The  expression  'Svorks  of  internal  im- 
provement," as  used  in  Act  Feb.  16,  1868,  en- 
titled "An  act  to  enable  counties,  cities,  and 
precincts  to  borrow  money  on  their  bbnds, 
or  to  issue  bonds  to  aid  in  the  construction  of 
works  of  internal  improvement  in  this  state, 
and  to  legalize  bonds  already  issued  for  this 
purpose,"  means  only  those  works  within  the 
state  in  which  the  whole  body  of  the  people 
are  supposed  to  be  more  or  less  interested 
and  by  which  they  may  be  benefited,  and 
they  more  commonly  have  reference  to  the 
Improvement  of  highways  and  channels  of 
travel  and  commerce.  The  phrase  would  not 
include  a  courthouse.  Dawson  County  v.  Mc- 
Namar,  4  N.  W.  991,  993,  10  Neb.  27a 

Railroad. 

The  words  "internal  improvements," 
within  the  meaning  of  a  statute  authorizing 
the  corporate  authorities  of  a  city  to  borrow 
money  for  works  of  internal  Improvement, 
include  a  railroad  company  entering  the  city. 
City  of  Savannah  v.  Kelly,  2  Sup.  Ct  468, 
471,  108  U.  S.  184,  27  L.  Ed.  696. 

Beads. 

The  phrase  "internal  improvements,"  as 
used  in  our  political  dialect,  has  a  variable 
signification,  dependent  on  the  agency  by 
which  the  work  is  performed.  "Internal  im- 
provements" by  the  federal  government  com- 
prehend all  works  of  that  description  within 
the  territorial  limits  of  the  United  States. 
"Internal  improvements"  by  the  state  au- 
thorities are,  of  necessity,  those  improve- 
ments which  are  within  the  l>oundarie8  of 
the  state,  by  which  the  public  are  supposed 
to  be  benefited,  such  as  an  improvement  of 
the  highways  or  channels  of  travel  and  com- 
merce. As  used  in  Act  Feb.  1,  1850,  confer- 
ring on  the  city  of  Wetumpka  the  power  to 
issue  certain  bonds  "for  any  purpose  of  in- 
ternal Improvement,"  it  is  not  limited  to 
works  which  are  within  the  limits  of  the 
city,  but  would  include  within  its  meaning  a 
plank  road  outside  the  city  limits,  which  was 
erected  for  the  purpose  of  improving  the 
commerce  of  the  city.  City  of  Wetumpka  v. 
Winter,  29  Ala.  651,  660  (approved  and  fol- 
lowed in  City  of  Wetumpka  v.  Wetumpka 
Wharf  Co.,  63  Ala.  611,  629.  and  Union  Pac. 
R.  R.  V.  Colfax  County  Com'rs,  4  Neb.  450, 
456). 

Carrying  on  state  instltvtions* 

"Internal  improvements,"  as  used  In  sec- 
tion 12  of  Act  Cong.  March  3,  1875,  common- 
ly known  as  the  "Colorado  Enabling  Act," 
providing  for  the  creation  of  a  fund  to  be 
paid  to  the  state  for  the  purpose  of  making 
such  internal  Improvements  within  its  bor- 
ders as  the  Legislature  might  direct,  means 
permanent  improvements  of  real  property 
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within  the  state  and  for  the  benefit  of  the 
public,  which  must  be  located  within  the 
state,  be  of  a  fixed  and  permanent  nature, 
as  Improvements  of  real  property,  and  such 
as  are  designed  and  Intended  for  the  benefit 
of  the  public.  The  current  expense  of  car- 
rying on  state  Institutions  Is  In  no  sense  an 
internal  Improvement  In  re  Internal  Im- 
provements, 82  Pac  611,  612,  18  Colo.  817. 

Water  power. 

The  term  "Internal  Improvement,**  as 
used  In  Const,  art  8,  §  10,  providing  that  the 
state  shall  never  contract  any  debt  for  works 
of  Internal  Improvement,  does  not  signify  the 
making  and  repairing  of  highways  by  town 
authorities,  nor  the  improvements  of  streets 
in  cities  and  villages,  but  the  building  and 
carrying  on  of  railroads,  canals,  and  the  like, 
forming  great  continuous  highways  through- 
out the  length  and  breath  of  the  state,  and 
which,  uniting  with  similar  works  In  sister 
or  adjoining  states,  make  up  the  grand  chan- 
nels of  commerce,  travel,  and  Intercourse. 
Clark  V.  City  of  Janesvllle,  10  Wis.  136,  14a 

''Internal  Improvement,"  as  used  In  Gen. 
St.  1873,  p.  448,  c.  35,  authorizing  counties  to 
Issue  bonds  to  aid  In  the  construction  of 
works  of  Internal  improvement  Includes  the 
work  of  improving  the  water  power  of  a  riv- 
er for  the  purpose  of  propelling  gristmills. 
Blair  V.  Cuming  County,  4  Sup.  Ct  449,  111 
U.  S.  363,  28  L.  Ed.  457. 

Waterworks,  sewers,  and  lisl&ts* 

•'Internal  Improvements,"  as  used  In  Act 
March  20,  1890.  entitled  '^An  act  authorizing 
cities  and  towns  to  construct  Internal  im- 
provements," under  which  the  Legislature 
empowers  cities  to  construct  water,  light 
and  sewerage  systems,  should  be  construed 
to  mean  waterworks,  sewers,  and  light 
plants,  since  they  are  In  fact  "Internal  im- 
provements" relating  to  the  cities  of  the 
state,  notwithstanding  the  term  Is  not  com- 
monly applied  to  waterworks,  etc.  Ordinar- 
ily the  term  means  Improvements  of  high- 
ways and  channels  of  travel  and  commerce. 
As  used  In  this  statute,  however,  It  would 
be  construed  to  refer  to  the  works  particu- 
larized therein.  Yesler  v.  City  of  Seattle,  26 
Pac.  1014,  1015,  1  Wash.  St  308. 

INTERNAL  MANAGEMENT. 

What  constitutes  "internal  management" 
of  a  corporation  Is  defined  by  Stone,  J.,  In 
North  State  Copper  &  Gold  Mln.  Co.  v.  Field, 
64  Md.  151,  153;  20  Ati.  1039:  "Where  the 
act  complained  of  aflfects  the  complainant 
solely  in  his  copacity  as  a  member  of  the 
corporation,  whether  It  be  as  stockholder,  di- 
rector, president  or  other  officer,  and  Is  the 
act  of  the  corporation,  whether  acting  In 
stockholders'  meeting  or  through  Its  agents, 
ihe  board  of  directors,  then  such  action  la 


the  management  of  the  internal  affairs  ^f 
the  corporation,  and  In  case  of  a  foreign  cor- 
poration our  courts  will  not  take  Jurisdic- 
tion." The  leasing  by  a  corporation  of  the 
use  of  its  property  and  franchise  for  an  in- 
adequate rental  is,  in  respect  to  the  depreci- 
ation of  its  stock  thereby,  a  matter  of  the 
internal  management  of  the  corporation. 
Madden  v.  Penn  Electric  Light  Co.,  37  AtL 
817,  818,  181  Pa.  617,  88  L.  B.  A.  639. 

INTERNAI.  POUOE. 

A  term  used  to  describe  the  jurisdiction 
of  municipal  law  not  surrendered  to  the  fed- 
eral government  which  is  the  duty  of  the 
state  to  advance  the  safety,  happiness,  and 
prosperity  of  Its  people  and  provide  for  its 
general  welfare  by  any  and  every  act  of  leg- 
islation, or  by  the  recognition  and  princi- 
ples of  the  common  law,  which  it  may  deem 
to  be  conducive  to  these  ends.  Where  the 
power  over  the  particular  subject  or  the 
manner  of  its  exercise  is  not  restrained  by 
or  surrendered  to  the  federal  government 
and  all  these  powers  relate  mainly  to  munic- 
ipal law,  they  are  Invested  in  the  authority 
of  the  police  of  the  state,  and  are  not  with- 
in the  control  of  the  federal  government 
Cheboygan  Lumber  Co.  y.  Delta  Transp.  Co., 
58  N.  W.  630,  635,  100  Mich,  la 


INTERNAI.  REVENUE  AOT. 

"Internal  revenue  acts,*'  within  the 
meaning  of  14  Stat  171,  providing  that  cases 
arising  under  the  Internal  revenue  acts  shall 
not  be  affected  by  4  Stat.  632,  authorizing 
the  removal  of  cases  involving  the  revenue 
laws  from  the  state  to  the  federal  courts, 
does  not  Include  12  Stat -204,  imposing  di- 
rect taxes  upon  the  states.  Peyton  v.  Bliss 
(U.  S.)  19  Fed.  Cas.  407,  40a 

INTEBNAIi  WATERS. 

Internal  waters  are  waters  within  the 
body  of  the  country.  The  Garden  City  (U. 
S.)  26  Fed.  766,  773. 

INTERNAI.I.T  OR  EXTERNAIXT. 

The  phrase  "internally  or  externally," 
found  in  a  fire  policy  providing  that,  in  case 
of  an  Increase  of  risk  Internally  or  external- 
ly, the  policy  should  become  void,  did  not  in- 
clude an  Increase  of  risk  by  removal  from 
the  house,  but  signified  some  Increase  of  risk 
by  internal  or  external  changes  in  the  house 
Itself  or  Its  exposure,  which  manifestly  in- 
creased the  risk  of  fire,  so  that  it  Is  not  the 
same  risk  Insured.  Uerrman  v.  Merchants' 
Ins.  Co.,  81  N.  Y.  184,  190,  37  Am.  Bep.  488. 

INTERNATIONAL 

The  word  "Intemationar  is  a  generic 
term,  pertaining  to  the  relation  between  na- 


INTERNATIONAL  COMMBECB     3721 


INTEBPLEA 


tions,  and  when  applied  to  business  or  to 
transactions'  of  a  private  character  it  im- 
ports dealings  of  some  sort  in  matters  or 
with  people  of  different  nations,  or  which 
haye  some  relation  to  them.  It  is  in  com- 
mon use,  and  in  its  nature  it  is  descriptive 
and  ordinarily  characterizes  the  business  to 
which  it  pertains,  rather  than  its  origin  or 
proprietorship.  As  used  in  a  partnership 
name,  the  "International  Banking  Company," 
it  is  apparently  descriptive  of  a  banking  busi- 
ness, and  indicates  that  it  is  in  some  sense 
international,  and  presumptively  the  name 
denotes  the  nature  of  the  business.  Hence 
it  is  not  capable  of  exclusive  appropriation 
by  a  copartnership  as  a  firm  name  or  trade- 
mark. Koehler  v.  Sanders,  25  N.  B.  235,  236, 
122  N.  Y.  65,  9  L.  R.  A.  576. 

INTERKATIOKAL    COMMEROE. 

International  commerce  is  commerce  be- 
tween states  or  nations  entirely  foreign  to 
each  other.  Louisville  &  N.  R.  Co.  v.  Rail- 
road Com'rs  of  Tennessee  (U.  8.)  19  Fed. 
679.  701. 

XNTERKATIOKAIi  I«AW. 

"The  law  of  nations  Is  a  system  of  rules 
which  reason,  morality,  and  custom  have  es- 
tablished among  civilized  nations  as  their 
public  law."  •* International  law,  as  under- 
stood among  civilized  nations,  may  be  de- 
fined as  consisting  of  those  rules  of  conduct 
which  reason  deduces  as  consonant  with  Jus- 
tice, from  the  nature  of  the  society  existing 
among  Independent  nations,  with  such  defini- 
tions and  modifications  as  may  be  establish- 
ed by  general  consent"  Helm  v.  Brldault, 
37  Miss.  209,  230  (citing  1  Bl.  Comm.  43 ;  1 
Kent,  Comm.  1;  Wheaton,  Internat.  Law, 
46). 

"The  law  of  nations,  or  international 
law,  is  mainly  of  modem  origin,  growing 
out  of  increased  commercial  and  social  In- 
tercourse, and  exists  only  among  civilized 
states.  It  is  very  properly  divided  into  pub- 
lic and  private — public,  that  which  regulates 
the  political  Intercourse  of  nations  with  each 
other;  private,  that  which  regulates  the 
comity  of  states  in  giving  effect  in  one  to 
the  municipal  laws  of  another  relating  to 
private  persons,  their  contracts,  etc."  Roche 
V.  Washington,  19  Ind.  53,  55,  81  Am.  Dec. 
876. 

"International  law"  Is  a  term  which  has 
not  as  yet,  perhaps,  been  fully  and  accurate- 
ly defined,  or  rather  the  specific  matters  to 
which  it  may  extend  its  scope  may  not  be 
fully  settled.  It  includes  the  entire  body  of 
obligations  which  one  nation  owes  to  anoth- 
er in  respect  to  its  own  conduct  or  the  con- 
duct of  its  citizens  toward  other  nations  .or 
their  citizens.  United  States  T.  White  (U. 
B.)  27  Fed.  200,  20L 


DTTEBNATIOKAI.  OFFENSE. 

An  "international  offense"  is  an  offense 
against  the  law  of  nations.  Wlnspear  ▼.  Dis- 
trict Tp.  of  Holman,  37  Iowa,  542,  544 ;  Cook 
V.  Port  of  Portland,  27  Pac.  263,  264,  20  Or. 
580,  13  L.  R.  A.  533. 

Counterfeiting  the  securities  or  treasury 
notes  of  a  foreign  nation  is  an  offense  against 
the  law  of  nations.  United  States  ▼.  White 
(U.  8.)  27  Fed.  200,  201. 

INTERPLEA. 

An  interplea  is  a  claim  that  the  pleader 
making  it  does  not  own  the  property  in  con- 
troversy, and  that  one  of  two  persons  does 
own  it  Bennett  ▼.  Wolverton,  24  Kan.  284, 
286. 

An  Interplea  is  in  the  nature  of  an  ac- 
tion of  replevin  ingrafted  upon  the  suit  by 
attachment.  An  interplea  being  In  its  essen- 
tial characteristics  an  action  of  replevin,  the 
legal  title  or  right  to  the  immediate  posses- 
sion must  exist  in  the  interpleader.  Rice, 
Stix  &  Co.  V.  Sally,  76  S.  W.  398,  400,  176 
Mo.  107. 

An  interplea  will  not  Ife  where  the  action 
of  replevin  will  not.  It  is  a  claim  for  the  re- 
covery of  the  possession  of  the  specific  thing. 
Unlike  the  action  of  replevin,  no  money  judg- 
ment in  damages  can  be  awarded  in  lieu  of 
the  specific  property  claimed.  It  is  peculiar- 
ly a  possessory  action;  the  right  to  present 
possession  of  the  property  being  the  princi- 
pal question  in  controversy.  It  involves  the 
exclusive  right  of  the  claimant  to  the  imme- 
diate possession  of  the  chattel  and  the  fact 
of  the  wrongful  detention  thereof  by  the  de- 
fendant as  against  the  claimant  Spooner  v. 
Ross,  24  Mo.  App.  599,  603 ;  Stadden  Grocery 
Co.  V.  Lusk,  68  S.  W.  587,  95  Mo.  Aop.  261. 

The  right  to  interplead  in  attachment  is 
solely  the  creature  of  statute.  Its  rery  of- 
fice and  purpose  are  to  determine  the  ques- 
tion of  ownership  of  the  specific  chattel  and 
the  right  of  the  sheriff  to  seize  and  hold  it 
under  his  writ  It  is  so  much  a  substitution 
for  the  action  of  replevin  that,  after  its  judi- 
cial determination,  the  Interpleader  cannot 
resort  to  replevin  for  the  same  property.  Be- 
ing, then,  a  substitution  for  the  action  of  re- 
plevin, it  must  stand  in  contemplation  of  Ian 
as  if  it  were  lodged  directly  against  the  sher- 
iff by  name.  State  ex  rel.  Reeves  v.  Barker, 
26  Mo.  App.  487,  491. 

Within  the  statutory  provision  that  any 
person  claiming  property  attached  may  Inter- 
plead in  the  cause,  the  proceeding  by  the  in- 
terplea is  a  separate  proceeding  from  the  at- 
tachment In  it  the  Interpleader  must  recov- 
er upon  the  strength  of  his  own  titie  to  the 
attached  property.  Brownwell  &  Wight  Car 
Co.  V.  Barnard,  40  S.  W.  762,  763,  139  Mo. 
142. 
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irixianPTi'RADKR. 

See  "BUI  of  Interpleader.** 

INTERPOSE 

In  a  strictly  narrow  sense,  to  "Interpose 
a  defense"  in  an  action  Is  to  plead  It  or  set 
It  up  by  answer ;  but  the  phrase  Is  not  used 
in  such  sense  in  Laws  1850,  c  172,  §  1,  pro- 
viding that  no  corporation  shall  hereafter  in- 
terpose a  defense  of  usury  in  an  action.  The 
phrase  there  means  to  set  up  a  defense  or 
insist  upon  it  In  any  manner  at  any  stage  of 
the  action.  Rosa  v.  Butterfield,  33  N.  Y.  665, 
667. 

Act  April  6,  1850,  which  provides  that 
corporations  shall  not  interpose  the  defense 
of  usury  thereafter,  is  not  to  be  restricted  to 
the  time  of  serving  the  plea  or  answer ;  that 
is,  it  is  so  construed  as  to  prohibit  corpora- 
tions from  setting  up  the  defense  of  usury 
after  the  passage  of  this  act,  and  would  pro- 
hibit such  a  defense  in  an  action  which  was 
already  commenced  at  the  time  of  the  pas- 
sage of  the  act,  as  well  as  in  actions  which 
were  commenced  thereafter.  Curtis  v.  Lea- 
vitt,  16  N.  y.  9,  164,  156. 

INTERPRETATION. 

See  "Comparative  Interpretation' ;  "Lib- 
eral Interpretation";  "Strict  Interpre- 
tation." 

*'Rutherford  (2  Inst  414)  defines  'inter- 
pretation' as  consisting  in  finding  out  or  col- 
lecting the  intention  of  a  writer,  either  from 
his  words,  or  from  other  conjectures,  or  from 
both;  and  he  divides  it  Into  three  sorts — ^lit- 
eral,  which  is  where  we  collect  the  inten- 
tion from  the  words  used  only;  rational, 
where  the  words  do  not  express  his  intention 
perfectly,  but  either  exist  or  fall  short  of  it, 
80  that  we  are  going  to  collect  it  from  prob- 
able or  rational  conjectures  only;  and  mix- 
ed, where  the  words,  though  they  do  express 
his  intention  when  they  are  rightly  under- 
stood, yet  are  in  themselves  of  doubtful 
meaning,  and  we  are  forced  to  have  recourse 
to  conjectures  to  find  out  in  what  sense  they 
are  used."  Tallman  v.  Tallman,  23  N.  Y. 
Supp.  734,  742,  3  Misc.  Rep.  465. 

In  Spanish  Jurisprudence  the  interpreta- 
tion of  laws  is  divided  into  authentic,  cus- 
tomary, and  doctrinal.  The  authentic  is  that 
given  by  the  legislator  himself,  who  alone 
has  the  authority  to  resolve  the  doubts  and 
fix  the  sense  of  words,  and  whose  decision 
is  obligatory  on  citizens  and  tribunals,  and 
must  be  obeyed,  both  within  and  without 
courts  of  Justice.  The  customary  is  that 
given  by  Judges,  consulting  the  spirit  of  the 
law,  Jurisprudence,  usages,  and  equity,  and 
has  a  certain  force  and  authority  when  two 
or  more  decisions  made  by  a  superior  tri- 


bunal on  a  similar  subject-matter  are  in  con- 
formity with  each  other.  The  doctrinal  is 
the  opinions  given  by  jorisconsuls  and  other 
persons  versed  in  law.  Houston  v.  Robert- 
son's Adm'r,  2  Tex.  1,  26  (citing  Decclonarlo 
de  Leglslacion,  p.  316). 

Interpretation  is  the  art  of  finding  oot 
the  true  sense  of  any  form  of  words — ^that 
is,  the  sense  which  their  author  Intended  to 
convey — and  of  enabling  others  to  derive 
from  them  the  same  idea  which  the  author 
intended  to  convey.  Village  of  Rome  v. 
Knox  (N.  Y.)  14  How.  Prac.  268.  272  (citing 
Lieb.  Herm.  23);  Jones  v.  Proprietors  of 
Morris  Aqueduct,  36  N.  J.  Law  (7  Vroom) 
206,  209 ;  People  v.  Commissioners  of  Taxes 
of  City  of  New  York,  95  N.  Y.  554,  559 ;  In  re 
Sutro's  Estate,  72  Pac.  827,  139  Cal.  87. 

"Interpretation"  is  the  act  of  making  In- 
telligible what  was  before  not  understood, 
ambiguous,  or  not  obvious.  It  is  the  method 
by  which  the  meaning  of  the  language  is  as- 
certained. Resort  to  interpretation  is  never 
to  be  had  where  the  meaning  is  free  from 
doubt  Ming  v.  Pratt,  66  Pac.  279,  280,  22 
Mont  262. 

Common  sense  and  good  fkiith  are  the 
leading  stars  of  all  genuine  interpretations. 
In  arriving  at  the  meaning  of  the  parties  to 
a  contract  the  language  must  be  given  a  rea- 
sonable interpretation.  Colt  v.  Phcenix  Ins. 
Co.,  54  N.  Y.  595.  If  the  language  involving 
the  intent  of  the  parties  is  uncertain,  an  In- 
terpretation which  is  unreasonable  and  pla- 
ces one  of  the  contracting  parties  at  the 
mercy  of  the  other  must  give  way  to  one 
which  is  equitable.  Russell  v.  Allerton,  108 
N.  Y.  288,  15  N.  B.  391.  And  if  one  of  the 
contracting  parties  has  by  artifice  or  duplici- 
ty in  the  use  of  language  misled  the  other  re- 
specting its  meaning,  the  sense  in  which  the 
latter  understood  it  will  prevail  in  the  in- 
terpretation of  the  language.  HiUeary  v. 
Skookum  Root  Hair  Grower  Co.,  4  Misc.  Rep. 
127,  130,  23  N.  Y.  Supp.  1016  (citing  White  v. 
Hoyt  73  N.  Y.  605,  611). 

"The  principle  enunciated  by  Home 
Tooke  in  his  Diversions  of  Purley,  that  a 
word  has  'one  meaning  and  one  only,'  has  no 
application  to  cases  arising  under  statutes 
where  construction  or  interpretation  is  re- 
quired, except,  perhaps,  in  scientific  matters. 
Worcester,  in  the  preface  to  his  Dictionary, 
says:  *Though  there  may  be  found  in  John- 
son's Dictionary  many  instances  in  which  a 
distinction  is  made  where  there  is  little  or  no 
difference,  yet  the  principle  stated  by  Home 
Tooke,  that  "a  word  has  one  meaning  and 
one  only"  cannot  be  attempted  without  nu- 
merous exceptions.  Take,  for  example,  some 
very  common  words,  ♦  •  ♦  the  nouns 
**law,"  "letter,"  "line,"  "post"  Though  the 
different  senses  in  which  these  words  are 
used  may  be  in  some  measure  in  accordance 
with  one  original  meaning  of  eadi,  jet  a 
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Bingle  deflnitloD  of  each  of  the  words  would 
afford  bat  very  Inadequate  explanation.  The 
original  or  etymological  meaning  of  many 
words  has  become  obsolete,  and. they  haye 
assumed  a  new  or  more  modem  meaning. 
Many  which  retain  their  etymological  mean- 
ing have  other  meanings  annexed  to  them. 
Many  have  both  a  literal  and  etymological 
meaning,  and  many  both  a  common  and  tech- 
nical meaning,  all  of  which  need  explana- 
tion.' The  primary  general  sense  of  a  word 
often  ramifies  into  different  senses,  as  Web- 
ster illustrates  in  the  preface  to  his  Diction- 
ary. He  says,  in  substance,  that  by  atten- 
tion to  the  different  uses  and  application  of 
the  word  we  become  able  In  most  cases  to 
arrive  at  a  satisfactory  explanation  of  the 
manner  in  which  the  same  word  comes  to  be 
used  with  different  significations.  Prof. 
Whitney  says  that  'both  historically  and  with 
regard  to  present  usage  it  is  impossible  to 
draw  a  hard  and  fast  line  between  these  two 
sides  of  the  language,  either  with  respect  to 
words  or  to  their  individual  senses.' "  Peo- 
ple V.  City  of  Buffalo,  11  N.  Y.  Supp.  814, 815, 
57  Hun,  577. 

Constmotlon  distinKnislied.    ■ 

Interpretation  is  used  for  the  purpose  of 
ascertaining  the  true  sense  of  any  form  of 
words,  while  construction  involves  the  draw- 
ing of  conclusions  regarding  subjects  that 
are  not  always  included  in  the  direct  expres- 
sion. Bloomer  v.  Todd,  19  Pac.  135,  138,  3 
Wash.  T.  699,  1  L.  B.  A.  IIL 

INTERPBETEB. 

A  person  sworn  by  a  court  to  interpret 
the  testimony  of  a  witness,  when  given  in  a 
language  other  than  that  commonly  used  in 
the  court.  Amory  y.  Fellowes,  5  Mass.  219, 
226. 

An  "interpreter,"  whether  in  the  trial 
of  a  case  in  court  or  as  interpreter  of  a 
witness  giving  his  deposition,  must  give  his 
testimony  under  oath,  and  in  either  case  an 
Interpreter  is  a  witness  and  distinguished 
from  the  person  whose  testimony  he  inter- 
prets. Thus  his  presence  before  a  grand  ju- 
ry will  not  Justify  the  setting  aside  of  the 
indictment  under  a  provision  which  provides 
for  the  setting  aside  of  an  indictment  wherein 
a  person  is  present  other  than  the  members 
of  the  grand  jury  and  witnesses  actually  un- 
der examination.  People  y.  Lem  Deo,  64  Pac 
266,  266^  132  CaL  199. 

INTERROGATORIES. 

The  term  "interrogatories,**  as  used  in 
a  statute  permitting  the  examination  of  wit- 
nesses upon  interrogatories,  should  not  be 
construed  to  mean  interrogatories  in  writ- 
ing. The  usual  technical  meaning,  however, 
of  the  word  in  the  court  of  chancery.  Is  a 
question  in  writing.    Its  ordinary  meaning  in 


common  discourse  is  a  question.  The  word 
has  no  fixed,  certain,  and  invariable  meaning 
in  common-law  courts.  State  v.  Ludlow,  6 
N.  J.  Law  (2  Southard)  772,  778, 

INTERRUPT-INTERRUPTION. 

See  "Unavoidable  Interruption.** 

In  Bey.  Code,  S  3612,  providing  that  any 
person  who  willfully  interrupts  or  disturbs 
any  assembly  of  people  met  for  religious  wor- 
ship, etc.,  may  be  punished,  etc.,  '^interrupt" 
should  not  be  construed  to  mean  something 
done  which  takes  the.  attention  of  the  hear- 
ers away  from  the  services  or  discourse  of 
the  minister;  but  the  offense  may  be  commit- 
ted without  necessarily  stopping  or  hinder- 
ing the  progress  of  a  worshipping  assembly. 
The  word  "interrupts,"  in  this  connection, 
means  "annoys"  or  "disturbs."  Brown  y. 
States  46  Ala.  175,  186. 

A  school  is  as  much  "interrupted  or  dis- 
turbed" by  preventing  the  assembly  as  by 
breaking  It  up  after  school  is  assembled, 
within  the  meaning  of  Pub.  St  c.  241,  §  7, 
providing  a  punishment  for  persons  who  will- 
fully interrupt  or  disturb  any  public  or  pri- 
vate school.  I>ougla88  y.  Barber,  28  AtL 
805,  18  R.  L  469. 

Easement* 

"By  a  long  course  of  decisions  the  word 
Interrupted,*  when  applied  to  acts  done  by  a 
servient  owner,  has  received  a  fixed  meaning 
as  indicating  an  obstruction  to  the  use  of  the 
easement;  some  act  of  interference  of  its 
enjoyment,  which,  if  unjustifiable,  would  be 
an  actionable  wrong."  Lehigh  Valley  R.  Co. 
V.  McFarlan,  43  N.  J.  Law  (14  Vroom)  605, 
621. 

Presorlptioa* 

As  used  in  the  statement  of  the  rule  that 
a  prescription,  in  order  to  be  available,  must 
have  been  uninterrupted,  interruptions  are  of 
two  kinds,  natural  and  dvll.  The  first,  con- 
sisting in  entering  into  and  upon  immovable 
things,  in  taking  away  such  as  were  mov- 
able; while  civil  Interruption  is  the  interpo- 
sition of  a  legal  claim  in  a  court  of  justice. 
Innerarity  v.  Mims'  Heirs,  1  Ala.  660,  674. 

The  Interruption  which  destroys  a  pre- 
scriptive right  under  St  2  &  3  Wm.  IV,  c. 
71,  is  an  adverse  obstruction,  and  not  a  mere 
discontinuance  of  use  by  the  payor  himself. 
Carr  v.  Foster,  8  Q.  B.  581,  588. 

As  used  in  St  2  &  8  Wm.  IV,  c.  71,  S§  8, 
4,  entitling  a  party  prescriptively  to  the  ac- 
cess of  light  to  his  premises  if  his  enjoy- 
ment commenced  20  years  next  before  the 
bringing  of  an  action  in  which  the  right  is 
contested,  provided  such  enjoyment  has  not 
at  any  time  been  interrupted  and  the  inter- 
ruption acquiesced  in  for  a  whole  year,  the 
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woxd  'Interruption"  l8  not  to  be  confined  to 
the  case  of  Intermediate  obstructions  or  hin- 
drances in  the  course  of  the  period  of  en- 
joyment of  20  years,  but  may  comprehend 
the  case  of  an  obstruction  or  hindrance  at 
the  latter  part  of  the  period  of  20  years,  so 
as  to  prevent  the  actual  enjoyment  for  the 
full  period  of  20  years  without  interruption. 
Flight  y.  Thomas,  22  Adol.  &  El.  701. 

Telephone  service. 

"Interrupted  service,"  within  the  mean- 
ing of  a  telephone  contract  providing  for  re- 
bate if  the  service  is  interrupted  otherwise 
than  by  the  negligence  of  the  subscribers, 
must  be  construed  to  mean,  not  only  a  total 
cessation  of  a  service  once  begun,  but  any 
service  falling  short  of  service  reasonably 
suited  to  the  purpose  intended.  An  inter- 
ruption of  service,  within  the  meaning  of  this 
contract,  is  an  interruption  of  the  kind  of 
service  contracted  for — that  is,  of  a  service 
reasonably  adapted  to  the  purpose  intended; 
and  such  a  service  could  be  interrupted  by 
being  displaced  by  a  "bad,  defective,  or  use- 
less service."  Atlanta  Standard  Tel.  Co.  v. 
Porter,  43  S.  B.  441,  442,  117  Ga.  124. 

INTERSECT-INTERSECTION. 

See  "Space  of  Intersection." 

In  a  charter  of  a  railroad  declaring  that, 
if  the  road  should  intersect  any  highway,  the 
company  should  restore  it  to  its  former  con- 
dition, so  as  not  to  Impair  its  usefulness,  "in- 
tersect" means  to  cross,  literally,  to  cut  into 
or  between;  and  therefore,  where  the  road 
ran  across  a  turnpike,  the  traveled  path  of 
which  was  in  some  places  changed  to  make 
room  for  the  railroad,  there  was  no  inter- 
section within  the  terms  of  the  statute. 
State  V.  New  Haven  &  N.  Co.,  45  Conn.  831, 
344. 

The  word  'Intersect"  conveys  the  idea 
of  a  junction  of  lines,  and  would  be  prop- 
erly used  in  describing  the  place  at  which 
the  boundary  lines  of  different  tracts  of  land 
cross  each  other,  but  would  be  inappropriate 
when  used  to  describe  the  place  where  a 
railroad  track  crosses  a  boundary  line.  Red- 
fields  y.  Redfields  (N.  J.)  18  Ati.  000,  602. 

The  point  of  intersection  of  two  roads, 
as  laid  out  and  marked  on  the  ground  by 
the  viewers,  is  the  point  where  the  middle 
or  center  lines  of  the  two  roads  intersect. 
In  re  Springfield  Road,  78  Pa.  (24  P.  F. 
Smith)  127.  129. 

As  used  in  Rev.  St  U.  S.  H  2322,  2336, 
defining  the  rights  of  mine  owners  to  min- 
eral veins  which  intersect  and  cross  each 
other,  the  words  "intersect"  and  "cross"  are 
not  strictly  synonymous,  and  in  using  both 
It  must  be  presumed  Congress  intended  to 
provide  for  different  conditions.   Veins  might 


Intersect,  either  on  their  strike  or  dip,  and 
not  cross.  In  that  event  It  was  necessary 
to  provide  which  location  should  have  the 
ore  at  the  space  of  intersection,  and  it  was 
declared  that  the  prior  location  should  have 
the  ore  within  that  space.  In  case  they 
crossed,  then  a  further  provision  was  neces- 
sary, and  it  was  provided  that  the  Junior 
locator  should  have  the  right  of  way  through 
the  "space  of  intersection"  for  the  conven- 
ient working  of  hir  mine.  From  a  casual 
reading  of  this  section  it  might  be  Inferred 
that  the  space  of  intersection  meant  the  in- 
tersection of  the  veins,  but  that  does  not  nec- 
essarily follow.  Calhoun  Grold  Min.  Co.  v. 
Ajax  Gold  Min.  Co.,  59  Pac.  607,  613.  27  Colo. 
1,  50  L.  R.  A.  209,  83  Am.  St  Rep.  17.  But 
see,  to  the  contrary,  Branagan  v.  Dulaney,  8 
Pac.  669,  671,  8  Colo.  408. 

The  parts  of  a  sidewalk  which  are  call- 
ed •Intersections,"  in  an  ordinance  providing 
for  the  construction  of  a  sidewalk,  are  those 
portions  not  directly  in  front  of  lots,  but 
which  fill  out  the  spaces  at  the  corners  of 
blocks,  from  the  lot  lines  to  the  curb  lines 
at  intersecting  streets.  There  is  a  space  left 
at  such  places  not  directly  opposite  any  lot 
and  known  as  an  "Intersection."  Gage  v. 
City  of  Chicago  (111.)  67  N.  B.  477,  479,  203 
111.  26  (citing  Hyman  v.  City  of  Chicago,  188 
111.  462,  69  N.  E.  10). 

ZNTCR8ECTINO  METHOD. 

A  method  used  In  surveying  for  deter- 
mining the  center  of  a  section  of  land,  pur- 
sued by  running  straight  lines  from  the  quar- 
ter comer  on  the  east  to  the  quarter  corner 
on  the  west,  and  from  the  quarter  corner  on 
the  south  to  the  quarter  comer  on  the  north, 
side  of  the  section;  the  center  being  the 
points  where  these  two  lines  cross.  Gerke 
V.  Lucas,  60  N.  W.  538^  539,  92  Iowa.  T9. 


INTERSTATE  BUSINESS. 

The  term  "corporations  engaged  in  Inter- 
state business,"  in  the  title  of  an  act  to  pro- 
vide for  the  better  protection  of  the  earnings 
of  laborers,  servants,  and  other  employes  of 
corporations  engaged  in  interstate  business, 
means  a  corporation  doing  business  and  em- 
ploying men  in  this  state  and  having  in  an- 
other state  such  a  situs  as  to  permit  of  its 
being  bound  by  process  of  garnishment  there. 
Bishop  V.  Middleton,  61  N.  W.  129,  43  Neb. 
10,  26  L.  R.  A.  445. 


INTERSTATE  COMMERCE. 

See,  also,  "Commerce";   '*Eegulate  Com- 
merce." 

Interstate   commerce   is   commerce   be- 
tween two  or  more  states   of  the   Union. 
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Louisville  &  N.  R.  Go.  y.  Ballroad  Oom'ra  of 
Tennessee  (U.  S.)  19  Fed.  879,  701. 

Interstate  commerce  means  the  Intez^ 
change  of  commodities  between  citizens  of 
the  different  states,  without  regard  to  state 
lines.  Ck)mmonwealth  ▼.  Gardner,  19  Atl« 
550,  551,  133  Pa.  284,  7  L.  R.  A.  666^  19  Am. 
St  Rep.  645. 

A  corporation  domiciled  in  one  state 
was  engaged  in  interstate  commerce  when 
it  shipped  goods  and  merchandise  to  an- 
other state  and  there  delivered  them,  or 
caused  them  to  be  delivered,  to  purchasers; 
the  goods  being  commodities  of  barter  and 
sale,  the  essence  of  commerce.  Bateman  v. 
Western  Star  Milling  Co.,  20  8.  W.  981,  932, 
1  Tex.  Civ.  App.  90. 

"Interstate  commerce"  is  not  business 
done  within  a  state,  but  is  business  done 
between  two  or  more  states,  or  business 
commenced  in  one  state  and  ended  in  an- 
other. Thus  a  package  carried  by  a  carrier 
from  Omaha  to  St  Louis  is  not  business 
done  within  the  state  of  Nebraska,  or  in 
the  state  of  Missouri,  but  it  is  business 
done  between  those  two  states.  A  contract 
for  the  carriage  of  goods  from  one  state  to 
another  is  an  entire  contract,  and  is  an 
interstate  contract  and  the  carriage  of  goods 
under  such  contracts  is  interstate  commerce, 
and  is  not  business  done  within  any  of  the 
states  from,  through,  and  to  which  they  are 
carried  on  such  account.  Western  Union 
Telegraph  Co.  v.  City  of  Fremont  58  N. 
W.  415,  423,  89  Neb.  692,  26  L.  R.  A.  608. 

Traffic  is  either  state  or  interstate 
traffic  according  to  its  origin  and  destina- 
tion. It  is  shipped  by  the  consignor  in  the 
state  where  the  consignee  dwells,  or  it  is 
not  If  not  it  is  "interstate  traffic."  Ft 
Worth  &  D.  0.  Ry.  Co.  v.  Whitehead,  26  S. 
W.  172,  173.  6  Ter.  Civ.  App.  595. 

'^he  word  'among*  means  intermingled 
with.  A  thing  which  is  among  others  is  in- 
termingled with  them."  So  that  commerce 
among  the  several  states  cannot  stop  at  the 
external  boundary  of  a  state,  but  may  be 
introduced  into  the  interior.  It  must  con- 
cern more  states  than  one.  Gibbons  v.  Og- 
den,  22  U.  S.  (9  Wheat)  1,  194,  6  L.  Ed.  23; 
The  Daniel  Ball  (U.  S.)  6  Fed.  Cas.  1161, 
1162. 

"Commerce  among  the  states  does  not 
stop  at  a  state  line.  Coming  from  abroad,  I 
it  penetrates  wherever  it  can  find  navigable 
waters  reaching  from  without  into  the  inte- 
rior, and  may  follow  them  up  as  far  as 
navigation  is  practicable."  Frost  v.  Wash- 
ington County  R.  Co.,  51  Atl.  806,  808,  96 
Me.  76,  59  L.  R.  A.  68. 

A  shipment  may  be  interstate,  though 
transported  by  virtue  of  numerous  bills  of 
lading.     If   the    purpose   and   intention  is, 
4  Wds.  &  P.— 43 


when  goods  are  shipped  from  St  Louis,  that 
their  final  designation  should  be  a  point  .ia 
Texas,  it  would  be  an  interstate  shipment 
notwithstanding  the  transportation  was  not 
on  a  through  bill  of  lading.  Gulf,  C.  &  S.  F. 
I  Ry.  Co.  v.  Fort  Grain  Co.  (Tex.)  72  &  W. 
419. 

▲senoles  or  instnuiients  of. 

The  term  "interstate  commerce"  includes 
traffic  across  a  river  between  states,  and 
therefore  a  bridge  over  such  a  river  is  an 
instrument  of  interstate!  commerce,  and  a 
state  has  no  power  of  fixing  charges  for 
transportation  thereover  without  the  con- 
sent of  Congress.  Covington  &  C.  Bridge 
Co.  V.  Kentucky,  14  Sup.  Ct  1067,  1088,  154 
U.  S.  204,  88  L.  Bd.  962. 

Anything  which  is  designed  to  be  trans- 
ported for  commercial  purposes  from  one 
state  to  another,  and  is  actually  in  transit 
and  any  passenger  who  is  actually  engaged  In 
any  such  interstate  commercial  transaction, 
and  any  car  or  carriage  actually  transporting 
or  engaged  in  transporting  such  passenger 
or  thing,  are  the  agency  and  subject-matter 
of  interstate  commerce.  In  re  Grand  Jury 
(U.  S.)  62  Fed.  828,  831. 

A  ferry  company,  hicorporated  in  Ken- 
tucky under  a  franchise  for  the  transporta- 
tion of  persons  and  property  from  the  Ken- 
tucky side  to  the  Indiana  side  of  the  Ohio 
river.  Is  engaged  in  interstate  commeree. 
Louisville  &  J.  Ferry  Co.  v.  Commonwealth 
57  S.  W.  624,  625,  108  Ky.  717. 

The  transportation  of  merchandise  and 
passengers  from  state  to  state  is  interstate 
commerce,  whether  carried  on  by  individuals 
or  corporations.  Indiana  v.  Pullman  Palace 
Car  Co.  (U.  S.)  16  Fed.  193.  199. 

"Commerce  with  foreign  nations  and 
among  the  states,  strictly  considered,  con- 
sists in  Intercourse  and  traffic,  including  in 
those  terms  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities. 
For  the  regulation  of  commerce,  as  thus 
defined,  there  can  be  only  one  system  of 
rules  applicable  alike  to  the  whole  country, 
and  the  authority  which  can  act  for  the 
whole  country  can  alone  adopt  such  a  sys- 
tem. Action  upon  it  by  separate  states  is 
not  therefore  permissible."  A  state  has  no 
power  to  impose  any  restriction  on  the 
transmission  of  persons  or  property  or  tele- 
graphic messages  from  one  state  to  another, 
as  such  acts  constitute  "commerce,"  within 
the  meaning  of  the  federal  Constitution,  giv- 
ing Congress  the  power  to  regulate  com- 
merce between  the  states.  Wabash,  St  L. 
&  P.  Ry.  V.  Illinois,  7  Sup.  Ct  4,  12.  118  U. 
S.  557,  80  L.  Ed.  244. 

"Interstate  commerce"  includes  trans- 
portation upon  a  railroad  passing  through 
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more  atates  than  one,  or  from  a  point  in 
one  state  to  a  point  in  another.  Mobile  & 
.O.  B.  Co.  y.  Sessions  (U.  S.)  28  Fed.  592. 

Oarrler  with  oonneotinc  lines* 

It  has  been  generally  held  that,  where 
a  carrier  In  one  state  receives  a  commodity 
for  shipment  by  a  continuous  trip  oyer  its 
own  line  and  connecting  lines,  giving  a 
through  bill  of  lading  to  the  point  of  desti- 
nation, with  the  provision  that  its  own  lia- 
bility shall  cease  upon  delivery  to  its  con- 
necting line  at  a  point  within  the  state 
where  it  was  received,  such  transportation 
is  to  be  regarded  as  ''interstate  commerce," 
and  the  carrier  is  but  one  of  the  several 
agencies  employed.  Houston  Direct  Nay. 
Go.  V.  Insurance  Co.  of  North  America,  32 
S.  W.  889,  890,  89  Tex.  1,  30  L.  R.  A  713, 
59  Am.  St  Rep.  17;  Texas  &  P.  Ry.  Co.  v. 
Avery  (Tex.)  33  S.  W.  704,  706;  State  ▼. 
Gulf,  C.  &  S.  P.  Ry.  Co.  (Tex.)  44  S.  W. 
542;  Norfolk  &  W.  R.  Co.  v.  Commonwealth, 
6  Atl.  45,  46.  114  Pa.  256. 

A  railroad  which  is  a  link  in  a  through 
line  of  road  by  which  passengers  and  freight 
are  carried  into  a  state  from  other  states, 
and  from  that  state  to  other  states,  is  en- 
gaged in  the  business  of  'interstate  com- 
merce." In  re  Grand  Jury  (U.  S.)  62  Fed. 
834. 

A  railroad  is  engaged  in  interstate  com- 
merce which  is  incorporated  in  Pennsylva- 
nia and  operating  a  line  of  railroad  for  the 
transportation  of  freight  and  passengers  ex- 
tending through  the  state  of  New  York 
and  into  other  states  of  the  Union,  though 
no  part  of  its  road  is  within  the  state  of 
New  York.  It  operated  in  connection  with 
its  road  a  ferry  from  the  New  Jersey  shore 
across  the  Hudson  river  to  the  state  of  New 
York,  where  it  had  terminal  facilities,  con- 
sisting of  wharves,  piers,  docks,  and  build- 
ings connected  therewith,  used  In  the  trans- 
action of  the  business  of  delivering  freight 
and  passengers  carried  over  its  line  to  that 
state,  and  receiving  freight  and  passengers 
to  be  carried  from  the  state  into  New  Jer- 
sey and  into  other  states  reached  by  its 
system  of  roads;  the  only  transportation 
from  New  York  carried  on  by  the  company 
being  from  that  part  of  the  Hudson  river 
within  the  terminal  boundaries  of  the  state 
by  means  of  its  ferry  boats.  It  collected  in 
the  city  of  New  York  money  due  for  trans- 
portation to  that  port,  and  for  transporta- 
tion from  that  city,  making  contracts  for 
transportation  of  freight  and  passengers 
over  its  lines,  and  issuing  and  selling  pas^ 
senger  tickets,  and  employing  in  said  city 
a  large  number  of  agents,  clerks,  and  lab- 
orers in  the  prosecution  of  its  business,  and 
engaged  in  no  other  business  in  that  city, 
except  such  as  related  to  the  transportation 
of  freight  and  passengers  over  its  lines. 
People  V.  Wemple,  33  N.  B.  720,  721,  138 
N.  Y.  1,  19  L.  R.  A.  694. 


The  fact  that  several  different  and  In- 
dependent agencies  are  employed  in  trans- 
porting the  commodity,  some  acting  entirely 
in  one  state  and  some  acting  through  two  or 
more  states,  does  in  no  respect  affect  ttie 
character  of  the  transaction.  To  the  extent 
in  which  each  agency  acts  in  that  trans- 
portation it  is  subject  to  the  regulation  of 
Congress.  The  Daniel  Ball,  77  U.  S.  (10 
Wall.)  557,  564,  19  L.  Ed.  999. 

Ooastinc  trade. 

"Commerce  among  the  states,^  as  used 
In  the  United  States  Constitution,  conferring 
power  upon  Congress  to  regulate  commerce 
among  the  states,  must  of  necessity  be  com- 
merce within  the  states.  The  Supreme  Court 
says:  "Commerce  among  the  states  can- 
not stop  at  the  boundary  line  of  each  state, 
but  may  be  introduced  into  the  interior." 
In  the  same  opinion  it  is  said:  "Compre- 
hensive as  the  word  'among*  Is,  it  may 
very  properly  be  restricted  to  that  com- 
merce which  concerns  more  states  than  one." 
Again:  ^'The  genius  and  character  of  the 
whole  government  seem  to  be  that  its  ac- 
tion is  to  be  applied  to  all  the  external  con- 
cerns of  the  nation  and  to  those  internal 
concerns  which  affect  the  states  generally, 
but  not  to  those  which  are  completely  with- 
in a  particular  state,  which  do  not  affect 
other  states,  and  with  which  it  is  not  neces- 
sary to  interfere  for  the  purpose  of  execut- 
ing some  of  the  general  powers  of  the  gov- 
ernment The  completely  internal  commerce 
of  a  state,  then,  may  be  considered  as  re- 
served for  the  state  Itself."  The  commerce 
among  the  states,  which  Congress  has  power 
to  regulate,  either  directly  or  incidentally, 
is  that  commerce  which  may  be  carried  on 
by  vessels  regularly  licensed  by  the  laws  of 
Congress,  or  in  other  words,  the  coasting 
trade.  North  River  Steamboat  Co.  v.  Liv- 
ingston (N.  Y.)  3  Cow.  713,  747. 


Delivery  to  carrier  as  oosuaenoement. 

"In  the  application  of  this  comprehen- 
sive definition  it  is  settled  by  declarations 
of  the  Supreme  Court  that  such  commerce 
includes,  not  only  the  actual  transportation 
of  commodities  and  persons  between  the 
states,  but  also  the  processes  of  such  trans- 
portation; that  is,  it  includes  all  the  nego- 
tiations and  contracts  which  have  as  their 
object,'  or  involve  as  an  element  thereof,  such 
transmission  or  passage  from  one  state  to 
another,  and  such  commerce  begins,  and 
the  regulating  power  of  Congress  attaches, 
when  the  commodity  or  thing  traded  in  com- 
mences its  transportation  from  the  state  of 
its  production  to  some  other  state,  and  ter- 
minates when  the  transportation  is  com- 
pleted and  the  property  has  become  a  part 
of  the  general  mass  of  the  property  in  the 
state  of  its  destination."  Just  when  this 
commence  begins  is  not  determined  by  the 
character  of  the  commodity,  nor  by  the  in- 
tention of  the  owner  to  transfer  it  to  another 
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state,  nor  by  his  preparation  of  it  for  trans- 
portation, but  it  is  fixed  by  its  actoal  de- 
Uy&tj  to  a  carrier  for  transportation,  or  the 
actual  commencement  of  its  carriage  to  the 
other  state  at  such  time;  that  is  to  say, 
when  the  carriage  commences  the  regulating 
authority  of  the  state  ceases,  and  that  of 
the  federal  power  attaches,  and  continues 
until  the  mixing  of  the  property  with  the 
general  mass  in  the  state  of  Ite  destination. 
Neither  the  protection  of  the  manufacturer 
of  any  article  or  commodity  constituting  a 
subject  of  commerce  and  Intended  for  trade 
and  traffic  with  citizens  of  other  stetes,  nor 
any  preparation  for  their  transportetlon 
prior  to  the  commencement  of  their  actual 
carriage,  constitute  Interstate  commerce, 
within  the  regulating  power  of  Congress,  nor 
after  the  termination  of  the  carriage,  and 
the  mingling  of  such  merchandise  and  the 
property  in  the  state  of  destination,  can  any 
sale,  distribution,  or  consummation  in  such 
state  form  interstate  commerce,  subject  to 
federal  control.  In  re  Greene  (U.  S.)  52 
Fed.  104,  113;  United  States  v.  Boyer  (U.  S.) 
85  Fed.  425,  433;  The  Daniel  Ball,  77  U.  S. 
(10  Wall.)  557,  564,  19  L.  Ed.  999;  Arkansas 
V.  Kansas  &  T.  Coal  Co.  (U.  S.)  96  Fed.  353. 
359;  Bennett  ▼.  American  Exp.  Co.,  22  Atl. 
159, 160,  83  Me.  236, 18  L.  R.  A.  83,  23  Am.  St 
Rep.  774. 

The  "regulation  of  commerce,"  confided 
to  the  federal  government  by  the  Constitu- 
tion, applies  to  subjects  of  commerce,  and 
not  to  matters  of  internal  police.  Contracts 
to  buy,  sell,  or  exchange  goods  to  be  trans- 
ported among  the  several  states,  the  trans- 
portation and  its  instrumentalities,  and  ar- 
ticles bought,  sold,  or  exchanged  for  the  pur- 
poses of  such  transit  among  the  states,  or 
put  in  the  way  of  such  transit,  may  be  regu- 
lated, but  only  because  and  in  so  far  as  they 
form  part  of  an  Interstate  trade  pr  com- 
merce. The  fact  that  an  article  is  manufac- 
tured for  export  into  another  state  does  not 
of  itaelf  make  It  an  article  of  Interstate  com- 
merce, and  the  Intent  of  the  manufacturer 
does  not  determine  the  time  when  the  ar- 
ticle or  product  passes  from  the  control  of  the 
state  and  belongs  to  commerce.  United 
States  V.  E.  C.  Knight  Co.,  15  Sup.  Ct  249, 
254,  156  U.  S.  1,  39  L.  Ed.  325. 

Packing  houses,  engaged  in  the  slaugh- 
tering of  cattle,  sheep,  and  hogs  Intended  for 
interstate  and  foreign  markets,  are  not  en- 
gaged in  interstate  commerce.  United  States 
V.  Boyer  (U.  S.)  85  Fed.  425.  435. 

Delivery  to  dealer  aif  eoting* 

Beer  manufactured  in  another  state,  and 
Imported  and  delivered  to  a  dealer  in  this 
state,  ceases  upon  delivery  to  be  an  article 
of  "Interstate  commerce,"  within  the  pro- 
vision of  the  federal  Constitution  conferring 
upon  Congress  power  to  regulate  commerce 
among  the  several  states.    Fuqua  v.  Pabst 


Brewing  Co.,  88  S.  W.  29, 
85  li.  B.  A.  241. 
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Dnmiater  or  solleitinc  asemt. 

A  state  statute  Imposing  a  license  upon 
drummers  and  otheH*  sellers  by  sample  within 
a  certain  taxing  district  is  a  regulation  of  in- 
terstate commerce,  and  therefore  unconstitu- 
tional as  applied  to  citizens  of  other  states. 
Bobbins  v.  Taxing  Dist  of  Shelby  County,  7 
Sup.  Ot  592,  120  U.  S.  489,  30  L.  Ed.  694 
(followed  in  City  of  Fort  Scott  v.  Pelton,  18 
Pac.  954,  955,  39  Kan.  764);  In  re  MlteheU  (U. 
S.)  62  Fed.  676. 

Where  a  traveling  salesman  accepted  an 
order  for  sale  of  liquors  in  Iowa,  which  or- 
der was  sent  to  his  principal  in  Illinois,  sub- 
ject to  the  latter*s  acceptance  or  rejection, 
and  the  liquor  was  shipped  by  express  C.  O. 
D.  from  the  principal  to  the  buyer,  the  trans- 
action constituted  **interstate  commerce." 
State  V.  Hanaphy,  90  N.  W.  601,  602,  117 
Iowa,  15.  See,  also.  State  of  Louisiana  v. 
Lagarde  (U.  S.)  60  Fed.  186,  191. 

Contracta  which  operate  as  a  restraint 
upon  the  soliciting  of  orders  for  and  sale  of 
goods  in  one  state  to  be  delivered  from  an- 
other are  contracts  in  restraint  of  "Interstate 
commerce."  United  States  v.  Addyston  Pipe 
&  Steel  Co.,  85  Fed.  271,  294,  29  C.  C.  A.  141, 
46  L.  B.  A.  122. 

A  state  law  which  places  substantial  re- 
strictions upon  the  taking  or  soliciting  of  or- 
ders by  a  nonresident  salesman  for  intoxicat- 
ing liquors,  to  be  purchased  in  and  imported 
from  another  state,  where  such  orders  are 
subject  to  approval  or  rejection  at  the  elec- 
tion of  the  nonresident  merchant,  is  a  burden 
upon  interstate  commerce;  and  so  far  as  the 
act  applies  to  such  cases  it  is  repugnant  to 
the  provisions  of  the  federal  Constitution  giv- 
ing Congress  the  power  to  regulate  interstate 
commerce.  State  v.  Hlckox,  68  Pac.  35,  37, 
64  Kan.  650. 

"Interstate  commerce"  means  commer- 
cial transactions  between  citizens  of  dififerent 
states,  so  that  Laws  1895  (2d  Sess.)  c.  4,  S  8, 
requiring  all  persons  other  than  photograph- 
ers of  the  state,  who  shall  solicit  pictures  to 
be  enlarged  outside  of  the  state,  to  pay  a 
privilege  tax  in  each  county  where  so  en- 
gaged, is  unconstitutional  as  applied  to 
agents  soliciting  pictures  to  be  enlarged  in 
another  state,  as  imposing  a  burden  on  inter- 
state commerce.  State  v.  Scott,  39  S.  W. 
1,  2,  98  Tenn.  254,  36  L.  B.  A.  461. 

Commercial  transactions  between  citi- 
zens of  different  states  constituted  "inter- 
state commerce,"  which,  though  conducted 
by  an  agent,  cannot  be  subjected  to  the  bur- 
den of  taxation  under  state  laws.  Where 
one,  purporting  to  act  as  agent  of  a  nonresi- 
dent principal,  sells  goods  by  sample  to  resi- 
dents of  the  state,  and  forwards  hla  orders 
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to  a  branch  house  outside  the  state,  though 
there  is  a  branch  house  within  the  state,  and 
the  bill  for  the  goods  shows  they  were  con- 
signed and  charged  to  the  agent  Individually, 
without  reference  to  the  purchasers,  and  on 
receipt  of  the  original  package  the  agent 
breaks  it  and  dellyers  the  articles  to  the  dif- 
ferent purchasers,  the  transaction  does  not 
constitute  interstate  commerce.  Klmmell  y. 
State,  66  S.  W.  854,  104  Tenn.  184. 

Commerce  between  the  states  includes 
the  soliciting  of  orders  and  sale  of  goods 
in  one  state  by  an  agent  acting  for  a  firm  in 
another  state;  and  hence  a  state  statute  im- 
posing a  license  on  such  agents  and  a  fine 
for  engaging  in  the  business  without  pay- 
ment of  such  license  is  in  conflict  with  the 
commerce  clause  of  the  federal  Constitution, 
and  is  therefore  void.  Bobbins  y.  Taxing 
Dist  of  Shelby  County,  7  Sup.  Ct  692,  593, 
120  U.  S.  489,  30  L.  Ed.  694. 

''Interstate  commerce,"  within  the  mean- 
ing of  the  clause  in  the  United  States  Con- 
stitution which  empowers  Congress  to  regu- 
late commerce,  does  not  include  Act  Feb.  20, 
1877,  which  imposes  a  license  of  $25  per 
month  on  every  traveling  merchant,  agent, 
drummer,  or  other  person  selling  or  oflPering 
to  sell  any  goods,  etc.,  to  be  delivered  at 
some  future  time  within  the  state,  so  as  to 
make  this  statute  unconstitutional,  for  the 
reason  that  the  act  taxes  the  citizens  of 
Nevada  and  all  other  states  equally,  and  that 
it  is  also  a  tax  on  the  person,  and  not  on 
the  goods  sold.  Ex  parte  Robinson,  12  Nev. 
263,  28  Am.  Rep.  794. 

Under  Revenue  Law  Va.  §§  45,  46,  the 
agent  for  the  sale  of  articles  manufactured 
in  other  states  must  first  obtain  a  license  to 
sell,  for  which  he  is  required  to  pay  a  specific 
tax  for  each  county  in  which  he  sells  or 
offers  to  sell  tbem;  while  the  agent  for  the 
sale  of  articles  manufactured  in  the  state,  if 
acting  for  the  manufacturer,  is  not  required 
to  obtain  a  license  or  pay  any  license  tax. 
Here  there  is  a  clear  discrimination  in  favor 
of  home  manufacturers  and  against  the 
manufacturers  of  other  states.  Sales  by 
manufacturers  are  chiefiy  effected  through 
agents.  A  tax  upon  their  agents  when  thus 
engaged  is  therefore  a  tax  upon  them,  and 
if  this  is  made  to  depend  upon  the  foreign 
character  of  the  articles — that  Is,  upon  their 
having  been  manufactured  without  the  state 
—it  is  to  that  extent  a  regulation  of  com- 
merce in  the  articles  between  the  states.  It 
matters  not  whether  the  tax  be  laid  directly 
upon  the  articles  sold  or  in  the  form  of  li- 
censes for  their  sale.  If  by  reason  of  their 
foreign  character  the  state  can  impose  a  tax 
upon  them,  or  upon  the  person  through  whom 
the  sales  are  effected,  the  amount  of  the  tax 
will  be  a  matter  resting  in  her  discretion. 
She  may  place  the  tax  at  so  high  a  figure 
as  to  exclude  the  introduction  of  the  foreign 
article,  and   prevent  competition   with   the 


I  home  product  It  was  against  legislation  of 
this  discriminating  kind  that  the  framers  of 
the  Constitution  intended  to  guard  when  they 
vested  In  Congress  the  power  to  regulate  com- 
merce among  the  several  states.  Webber  y. 
Ylrginia,  103  U.  S.  344,  26  L.  Ed.  566. 

Ezohaiiee  ov  sale  of  oomiiiodities* 

The  word  "commerce,"  as  used  In  the 
federal  Constitution,  declaring  that  Congress 
shall  have  power  to  regulate  commerce 
among  the  several  states^  applies  only  to 
commodities  which  are  the  subject  of  pur- 
chase and  sale.  Thus,  while  it  might  include 
wine  or  molasses  in  barrels  and  casks,  or 
bottles  and  boxes,  the  barrels,  casks,  bottles, 
and  boxes  in  which  the  commodities  were 
kept  for  safety,  and  by  which  they  were 
transferred  from  one  state  to  another  and 
from  the  seller  to  the  buyer,  did  not  thereby 
become  objects  of  commerce  not  subject  to 
congressional  regulation.  But  it  was  held  in 
Almy  v.  California,  65  U.  8.  (24  How.)  169, 
16  L.  Ed.  644,  that  a  stamp  duty  Imposed  by 
the  Legislature  of  California  on  bills  of  lad- 
ing for  gold  and  silver  transported  from  any 
place  in  that  state  to  another  out  of  the  state 
was  forbidden  by  the  federal  Constitution 
commerce  clause,  since,  such  instruments 
being  necessary  to  the  transaction  of  com- 
merce, the  duty  was  on  exports.  In  re  Trade- 
Mark  Cases,  100  U.  S.  82,  95,  25  L.  Ed.  550. 

The  fact  that  Congress  has  not  seen  fit 
to  prescribe  any  specific  rules  to  govern  in- 
terstate commerce  does  not  affect  the  ques- 
tion of  the  right  of  a  state  to  tax  such  com- 
merce. The  nonaction  of  Congress  on  this 
subject,  when  considered  with  reference  to 
its  legislation  with  respect  to  foreign  com- 
merce, is  equivalent  to  a  declaration  that  in- 
terstate commerce  shall  be  free  and  untram- 
meled.  As  the  main  object  of  that  commerce 
is  the  sale  and  exchange  of  commodities,  the 
policy  thus  established  would  be  defeated  by 
legislation  on  the  part  of  the  state  discrim- 
inating against  the  manufacturers  of  other 
states.  Welton  y.  Missouri,  91  U.  S.  275,  282, 
23  L.  Ed.  347. 

Incidental     passage     throns^     seoond 
state. 

Transportation  from  one  point  to  an- 
other in  the  same  state,  with  incidental  pas- 
sage through  territory  of  an  adjoining  state, 
is  not  interstate  commerce.  Lehigh  Valley 
R.  Co.  y.  Pennsylvania,  145  U.  S.  192,  12 
Sup.  Ct  806,  86  L.  Ed.  672;  Campbell  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  53  N.  W.  351, 
86  Iowa,  587,  17  L.  R.  A.  443;  Dillon  y.  Erie 
R.  Co.,  43  N.  Y.  Supp.  320,  326,  19  Misc.  Rep. 
116. 

"Commerce  between  the  states,"  as  used 
in  the  clause  of  the  federal  Constitution  au- 
thorizing Congress  to  regulate  commerce  be- 
tween the  states,  does  not  include  the  con- 
tinuous transportation  of  freight  from  a  point 
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irithin  tbe  state  to  another  point  within  the 
«ame  state  over  a  line  of  railway  partially 
within  the  state  and  partially  within  another 
state.  OampbelL  y.  Chicago,  M.  &  St  P.  By. 
Oo^  58  N.  W.  851*  852^  86  Iowa,  687,  17  L. 
B.  A.  443. 

Insimuioe. 

The  business  of  a  foreign  insurance  com- 
pany is  not  Interstate  commerce.  D'Arcy  y. 
Connecticut  Mut  Life  Ins.  Co.,  69  S.  W.  768> 
769,  108  Tenn.  667  (citing  Paul  v.  Virginia, 
76  U.  S.  [8  Wall.]  168,  19  L.  Ed.  357;  Hooper 
T.  California,  156  U.  S.  648,  16  Sup.  Ct  207, 
89  L.  Ed.  297). 

Xntemal  traffic. 

"Commerce  among  the  states,**  as  used 
In  Const  U.  S.  art  1,  S  8,  providing  that  Con- 
gress shall  have  power  to  regulate  commerce 
among  the  states,  does  not  include  internal 
commerce,  but  only  that  which  proceeds 
from  one  state  to  another,  and  commerce 
among  the  states  must  of  necessity  be  com- 
merce with  the  states.  North  River  Steamboat 
Co.  T.  Livingston  (N.  Y.)  3  Cow.  713,  729; 
Geer  v.  Connecticut,  16  Sup.  Ot  600,  605,  161 
U.  S.  519,  40  L.  Ed.  793;  Gibbons  v.  Ogden, 
19  U.  S.  (9  Wheat)  1,  194,  5  L.  Ed.  302; 
The  Daniel  Ball,  77  U.  B.  (10  WaU.)  557,  558, 
19  L.  Ed.  999. 

"Commerce  among  the  states,"  as  de- 
fined by  the  Supreme  Court  of  the  United 
States,  is  trade,  traffic,  intercourse,  a  deal- 
ing in  articles  of  commerce  between  cities, 
by  its  citizens  or  others,  and  carried  on  in 
more  than  one  state.  Commerce  within  a 
state  is  purely  a  matter  of  internal  regula- 
tion, when  confined  to  those  articles  which 
have  become  so  destributed  as  to  form  Items 
in  the  common  mass  of  property.  Groves 
V.  Slaughter,  40  U.  S.  (15  Pet.)  449,  511.  10 
L.  Ed.  800. 

"Commerce  among  the  states,"  as  used 
in  the  United  States  Constitution,  does  not  i 
comprehend  any  commerce  which  is  purely  j 
internal  between  man  and  man  in  a  single  i 
state,  or  between  different  parts  of  the  same  ' 
state,  and  not  extending  to  or  affecting  other 
states,  and  means  commerce  which  concerns 
more  states  than  one.     Sears  v.  Board  of 
Com'rs  of  Warren  County,  36  Ind.  267,  279, 
10  Am.  Bep.  62. 

"Among  the  several  states,"  as  used  in 
the  commerce  clause  of  the  federal  Constitu- 
tion, declaring  that  CJongress  shall  have  pow- 
er to  regulate  commerce  among  the  several 
states  and  with  the  Indian  tribes,  etc.,  means 
that  Congress  shall  have  the  right  to  regu- 
late commerce  between  individual  citizens 
of  different  states,  but  does  not  authorize 
Congress  to  interfere  in  any  manner  with  the 
traffic  between  citizens  of  the  same  state. 
In  re  Trade-Mark  Cases,  100  U.  S.  82,  95, 
25  L.  Ed.  550. 


TAw  stock  ooaunissloa  meroluuit. 

"Interstate  commerce,"  within  the  mean- 
ing of  the  anti-trust  act  of  July  2,  1890,  does 
not  Include  the  business  of  a  live  stock  com- 
mission merchant,  wh6se  place  of  business 
is  at  a  certain  yard  in  a  city,  and  who  buys 
and  sells  stock  for  others,  although  the  stock 
may  have  been  shipped  and  consigned  to  him 
for  sale  from  another  state  or  territory,  and 
may  be  sold  for  shipment  to  another  state  or 
to  a  foreign  country.  Hopkins  v.  United 
States,  19  Sup.  Ct  40,  43,  171  U.  S.  578,  43 
L.  Ed.  290. 

Protection  of  came. 

A  state  law  which  makes  it  a  penal  of- 
fense to  have  prairie  chickens  in  one's  posses- 
sion from  February  1st  to  August  15th,  no 
matter  where  the  birds  were  caught,  is  not 
an  attempt  to  regulate  commerce  between 
the  states,  and  is  not  in  conflict  with  that 
clause  of  the  Constitution  which  gives  to 
Congress  the  power  to  regulate  commerce. 
State  T.  Randolph,  1  Mo.  App.  15,  16. 

Sale  of  (oods  in  another  state* 

Within  the  meaning  of  Const  U.  S.  art. 
1,  S  8,  cl.  2,  which  gives  to  Congress  power 
to  regulate  commerce  between  the  several 
states,  "interstate  commerce"  means  com- 
merce which  contemplates  the  transfer  of 
goods  from  one  state  to  another.  It  would 
not  include  a  contract  for  the  sale  of  goods 
between  citizens  of  different  states,  where 
no  transfer  of  property  from  one  state  to 
another  was  contemplated  between  the  par- 
ties. Reed  v.  Walker,  21  S.  W.  687,  688,  2 
Tex.  Civ.  App.  92. 

The  sale  of  goods  which  are  in  another 
state  at  the  time  of  the  sale,  for  the  pur- 
pose of  introducing  them  into  the  state  in 
which  the  negotiation  is  made,  is  interstate 
commerce.  Hynes  v.  Briggs  (U.  S.)  41  Fed. 
468,  470. 

The  term  "interstate  commerce"  includes 
the  sale  of  brick  in  one  state  to  be  delivered 
in  another,  or  the  filling  of  an  order  sent 
from  one  state  for  brick  in  another.  Cook 
V.  Rome  Brick  Co.,  12  South.  918,  919,  98 
Ala.  409. 

Where  parties  in  the  state  order  goods 
from  a  foreign  corporation  in  another  state, 
and  the  goods  are  shipped  into  the  state  with 
a  draft  attached  to  the  bill  of  lading,  a  suit 
brought  in  the  state  for  the  purchase  price 
by  the  corporation  is  not  affected  by  Rev. 
St  arts.  745,  746,  prohibiting  foreign  corpora- 
tions from  doing  business  or  bringing  an  ac- 
tion in  the  state,  unless  they  file  their  arti- 
cles of  Incorporation  with  the  Secretary  of 
State,  since  the  transaction  is  interstate  com- 
merce. Gale  Mfg.  Co.  v.  Finkelstein,  54  S. 
W.  619,  22  Tex.  Civ.  App.  241. 

Where  a  sale  or  exchange  of  commodities 
Is  between  parties  from  different  states,  to 
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be  effected,  io  far  as  the  immediate  act  of 
exchange  goes,  by  transportation  from  state 
to  state,  it  is  commerce  between  the  states, 
within  the  meaning  of  the  Constitution  and 
the  Sherman  act  But  it  is  not  the  trans- 
portation that  constitutes  the  transaction 
interstate  commerce.  That  is  an  adjunct 
only,  essential  to  commerce,  but  not  the  sole 
test  The  underlying  test  Is  that  the  trans- 
action, as  an  entirety,  inclucQng  each  part 
calculated  to  bring  about  the  result,  reach- 
es into  two  or  more  states,  and  that  the  par- 
ties dealing  with  reference  thereto  deal  from 
different  states.  United  States  t.  Swift  & 
Go.  (U.  S.)  122  Fed.  529,  631. 

Stookyards  erected  in  two  states. 

The  business  of  a  stockyards  company 
does  not  come  under  the  designation  of  "in- 
terstate commerce,"  and  is  not  exempt  from 
such  regulation  merely  because  the  yards  of 
the  company  are  erected  in  two  states,  and 
it  does  business  in  both,  though  it  is  possi- 
ble, as  to  stock  billed  from  one  state  to  an- 
other, its  business  is  interstate  commerce, 
and  to  that  extent  exempt  from  state  regu- 
lation. Getting  y.  Kansas  City  Stockyards 
Co.,  79  Fed.  679,  681;  Getting  y.  Kansas 
City  Stockyards  Go.  (U.  S.)  82  Fed.  850, 
852. 

•  Transportation* 

The  term  "interstate  commerce*'  may  be 
applied  to  the  transportation  of  merchan- 
dise from  a  place  in  one  state  to  a  place  in 
another.  Kaeiser  y.  Illinois  Gent  R.  Co.  (U. 
S.)  18  Fed.  151,  158;  Hannibal  &  St  J.  R. 
Co.  y.  Husen,  95  U.  S.  465,  24  L.  Ed.  527; 
Balrd  y.  St  Louis,  I.  M.  &  S.  R.  Go.  (U.  S.) 
41  Fed.  592,  594;  Hardy  y.  Atchison,  T.  & 
S.  F.  R.  Co.,  5  Pac.  6,  9,  82  Kan.  698. 

Within  the  meaning  of  the  term  as  used 
in  the  Constitution,  giying  Congress  the  right 
to  regulate  commerce  between  the  states, 
transportation  of  a  commodity  exchanged  is 
a  part  of  the  "commerce,"  and  if  the  transit 
be  between  two  or  more  states  it  is  ex  yi  ter^ 
mini  interstate  transportation  and  interstate 
commerce.  Louisyille  &  N.  R.  Go.  y.  Rail- 
road Commission  (U.  S.)  19  Fed.  679,  709. 

The  transportation  of  passengers,  where 
their  passage  Is  from  one  state  to  another, 
is  "Interstate  commerce,"  and  a  regulation 
concerning  such  passengers  is  a  regulation  of 
Interstate  commerce.  Anderson  y.  Louis- 
yille &  N.  R.  Co.  (U.  S.)  62  Fed.  46,  49; 
Bowman  y.  Chicago  &  N.  W.  R.  Co.,  8  Sup. 
Ct  689,  698,  125  U.  S.  465,  31  L.  Ed.  700. 

An  act  prohibiting  a  class  of  persons 
from  being  imported  into  the  state  is  an  act 
regulating  interstate  commerce.  Arkansas  y. 
Kansas  &  T.  Coal  Co.  (U.  S.)  96  Fed.  353,  359. 

"Commerce"  consists,  among  other 
things,  of  the  transportation  of  commodities, 


and,  If  such  tnmsportatlOB  be  between 
states,  It  Is  '^interstate  commerce."  A  com- 
bination of  competing  railroads  engaged  in 
Interstate  traffic  into  a  joint  traffic  associa- 
tion for  the  purpose  of  maintaining  reason- 
able and  just  rates,  fares,  rules  and  regula- 
tions, to  prevent  unjust  discrimination,  etc, 
is  held  to  be  in  restraint  of  interstate  com- 
merce, within  the  meaning  of  the  anti-trust 
statute.  United  States  y.  Joint  Traffic  Ass'n, 
19  Sup.  Ct  26,  31,  175  U.  S.  505,  43  U  Bd. 
259. 

Commerce  among  the  seyerai  states  un- 
questionably consists  in  carrying  of  persons 
or  commodities  from  one  state  to  another, 
whether  it  be  an  adjoining  one  or  not  for 
the  purpose  of  business  or  pleasure,  or  for  the 
sale  or  exchange  of  some  commodities,  or  for 
the  disposition  of  them  in  some  other  way. 
This  is  "commerce,"  and  it  is  "commerce 
among  the  states."  State  y.  Delaware,  L.  & 
W.  R.  Co.,  30  N.  J.  Law  (i  Vroom)  473,  487. 

The  term  "interstate  commerce,"  with- 
in the  meaning  of  the  clause  of  the  federal 
Constitution  giving  Congress  the  power  to 
regulate  such  commerce,  includes  the  trans- 
portation of  passengers  or  merchandise 
through  a  state,  or  from  one  state  to  anoth- 
er; and  hence  a  state  tax  upon  such  freight 
is  repugnant  to  the  Constitution.  State 
Freight  Tax  Case,  82  U.  &  (16  WalL)  232, 
271,  21  L.  Ed.  164. 

Interstate  commerce  is  the  shipping  of 
goods  by  a  corporation  domiciled  in  one 
state  to  persons  doing  business  In  another 
state.  American  Starch  Co.  y.  Bateman 
(Tex.)  22  S.  W,  771,  772. 

Const  U.  8.  art  1,  f-  8,  proyldlng  that 
Congress  shall  have  the  exdusiye  power  to 
regulate  "commerce  among  the  several 
states,"  must  be  construed  as  giving  an  ex- 
clusive power  to  Congress,  and  that  no 
state  has  the  power  to  pass  laws  regulating 
Interstate  commerce,  though  Congress  has 
not  acted  upon  the  subject;  and  a  law  pass- 
ed by  a  state  fixing  the  maximum  rates  which 
a  railroad  company  might  charge  for  the 
transportation  of  certain  kinds  of  freight  be- 
tween various  points  or  places  in  the  state 
and  other  points  or  places  in  another  state  is 
unconstitutional  and  void,  such  transporta- 
tion being  "commerce  among  the  several 
states,"  and  penalties  for  its  violation  can- 
not be  recovered.  Commonwealth  y.  Housa- 
tonic  R.  Co.,  9  N.  E.  547,  556,  143  Mass.  264. 

Transportation  entirely  tlironsk  state. 

Commerce  among  the  states  Includes 
freight  carried  entirely  through  the  state 
from  without,  and  freight  brought  into  the 
state  from  without,  or  carried  from  within  to 
points  without,  and  generally  all  shipments 
which  do  not  begin  and  end  within  the 
boundaries  of  the  state.  Fargo  v.  Stevens,  7 
Sup.  Ct  857,  861,  121  U.  S.  230,  30  L.  Ed.  888. 
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Where  a  padcage  of  liquors,  when  seized, 
wms  In  the  possesBion  of  a  common  carrier 
and  in  transit  from  Massachusetts,  through 
New  Hampshire,  to  Maine,  for  delivery  to  the 
consignee,  it  was  commerce  among  the  sev- 
eral states.  State  ▼.  Intoxicating  Liquors,  21 
Aa  840,  841,  83  Me.  158. 

Warehouse. 

The  fact  that  a  lease  exempting  the  les- 
sor from  liability  for  destruction  of  buildings 
on  the  leased  land  is  of  part  of  a  railroad 
company's  depot  grounds,  and  that  it  is  to  be 
used  for  a  cold-storage  warehouse,  does  not 
make  the  lease  one  affecting  Interstate  com- 
merce. To  a  certain  degree  Interstate  com- 
merce is  dependent  on  the  erection  and  main- 
tenance of  proper  warehouses  for  the  recep- 
tion and  storage  of  the  products  of  the  coun- 
try, but  the  fact  that  such  buildings  are  so 
used  does  not  place  them  beyond  the  police 
power  of  the  state.  Hartford  Fire  Ins.  Co.  y. 
Chicago,  M.  &  St  P.  B.  Co.  (U.  &)  62  Fed. 
904,  907. 

INTERVAL 

Code,  S  1298,  subsec.  8,  requiring  that, 
when  a  train  is  leaving  a  city,  a  bell  or  whis- 
tle shall  be  sounded  when  the  train  starts 
and  "at  intervals"  until  it  has  left  the  cor- 
porate limits,  means  short  intervals.  Byrne 
▼.  Kansas  City,  Ft  S.  &  M.  R.  Co.  (U.  S.) 
61  Fed.  605,  613  (citing  Ix)Ulsville  &  N.  R. 
Co.  y.  Gardner,  69  Tenn.  [1  Lea]  688,'  690). 

INTERVENE. 

•*To  intervene**  Is  to  come  between,  and 
"to  be  heard"  is  added  to  the  definition  only  by 
local  legal  signification  and  usage;  and  In  a 
treaty  giving  consuls  of  foreign  powers,  on 
the  death  without  will  of  a  citizen  of  the 
country  which  he  represents,  the  right  "to 
intervene  in  the  possession,"  the  only  intelli- 
gent construction  would  be  that  the  consul 
had  the  right  to  come  betw'een  the  property 
and  the  possession  by  some  one  else  than 
himself,  with  the  result  that  possession  must 
necessarily  be  landed  in  him.  To  intervene 
In  the  administration  is  secondary.  He  must 
first  come  into  possession,  and  then  he  comes 
between  the  administration  and  the  person 
who  might  have  a  right  thereto  under  the 
state  law.  This  is  giving  to  the  word  "in- 
tervene" its  ordinary  definition,  and  avoid- 
ing its  local  legal  significance.  In  re  Lobras- 
ciano's  Estate,  77  N.  Y.  Supp.  1040,  1042, 
1047,  38  Misc.  Rep.  416. 

**To  Intervene"  is  to  come  between 
(Webst.  Diet),  and  the  right  to  Intervene 
In  a  Judicial  proceeding  is  a  right  to  be  heard 
with  others  who  may  assert  demands  or  de- 
fenses. It  is  not  a  right  to  take  possession 
of  the  entire  corpus  of  a  fund  which  is  the 
subject  of  the  proceeding;  and  therefore  the 


consul  of  a  foreign  nation,  under  a  treaty 
entitling  him  to  Intervene  in  the  possession  ^ 
administration,  and  Judicial  liquidation  of 
the  estate  of  a  deceased  dtiien  of  his  na- 
tion, does  not  give  him  the  right  to  a  posses- 
sion of  the  said  property  without  giving  prop- 
er bonds  therefor.  In  re  Logiorato's  E^state, 
69  N.  Y.  Supp.  507,  D09,  34  Misc.  Rep.  81* 

nfTEHVENHf O  AGENOT. 

"Intervening  agencies"  sometimes  inter- 
rupt the  current  of  responsible  connection 
between  negligent  acts  and  Injuries;  but  as 
a  rule  these  agencies,  in  order  to  accomplish 
such  result  must  entirely  supersede  the 
original  culpable  act  and  be  in  themselves 
responsible  for  the  injury,  and  it  must  be  of 
such  a  character  that  they  could  not  have 
been  foreseen  or  anticipated  by  the  wrongdo- 
er. If  it  required  both  agencies  to  produce 
the  result,  or  if  both  contributed  thereto  as 
concurrent  forces,  the  presence  and  assist- 
ance of  one  will  not  exculpate  the  other,  be- 
cause it  would  still  be  the  eflacient  cause  of 
the  injury.  The  intermediate  cause  must  su- 
persede the  original  wrongful  act  or  omis- 
sion, and  be  sufilcient  of  Itself  to  stand  as 
the  cause  of  the  plaintiff's  injury,  to  relieve 
the  original  wrongdoer  from  liability.  "One 
of  the  most  valuable  of  the  criteria  furnish- 
ed us  by  the  authorities  is  to  ascertain 
whether  any  new  force  has  intervened  be- 
tween the  fact  accomplished  and  the  al- 
leged cause.  If  a  new  force  or  power  has  in- 
tervened, of  itself  sufficient  as  the  cause  ot 
the  misfortune,  the  other  must  be  consid 
ered  too  remote.  •  •  •  The  new  force  or 
power  here  would  have  been  harmless  but 
for  the  displaced  wire  and  the  fact  that  the 
wire  took  on  a  new  force,  for  the  creation 
of  which  the  company  was  not  responsible. 
Yet  It  contributed  no  less  directly  to  the  in- 
Jury  on  that  account."  Wehner  v.  Lagerfelt 
66  S.  W.  221,  224,  27  Tex.  Civ.  App.  520  (cit 
ing  Ahern  v.  Oregon  Telegraph  Co.,  33  Pac. 
403,  3o  Pac.  549,  24  Or.  276,  22  L.  R.  A.  640). 

INTERVENIIf G  DAMAGES. 

"Intervening  damages,"  as  used  in  an 
appeal  bond  stipulating  that  the  appellants 
should  prosecute  their  appeal  to  effect,  and 
answer  and  pay  all  Intervening  damages  oc- 
casioned by  delay  if  Judgment  be  affirmed, 
are  such  as  make  the  party  as  well  off  as  if 
no  appeal  had  been  taken,  and  it  can  only  be 
determined  by  looking  on  the  appellant's 
property  from  the  time  of  the  appeal  until 
the  final  Judgment  McGregor  v.  Balch,  17 
Vt  562,  568. 

The  •'Intervening  damages"  which  the 
statute  requires  to  be  inserted  in  the  condi- 
tion of  the  recognizance  for  a  review  are 
such  damages  resulting  from  the  delay  as  are 
occasioned  by  a  material  alteration  in  the 
circumstances  of  the  party  appealing  or  re- 
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Tiewlng,  subsequent  to  the  entering  of  the 
recognizance,  such  as  the  bankruptcy  or  re- 
moval of  the  party  beyond  process.  They 
do  not  include  the  extra  expense  of  procur- 
ing witnesses  and  employing  counsel,  or  the 
time  and  money  necessarily  expended  In  the 
defense  of  a  suit  Peasley  t.  Buckminster, 
1  Tyler,  264,  267. 

"Intenrening  damages"  import  such  as 
accrue  between  the  appeal  or  review  and 
final  judgment.  Under  a  practice  authoriz- 
ing the  court  to  add  interest  at  12  per  cent 
and  double  costs  in  case  a  writ  of  error  does 
not  prevail,  or  if  it  is  brought  for  delay 
merely,  it  is  held  that  the  interest  in  such 
case  does  not  constitute  an  item  of  inter- 
vening damages.  Roberts  v.  Warner^  17  Vt 
46. 

As  used  in  a  bond  stipulated  for  the 
payment  of  costs  and  intervening  damages 
on  an  appeal  from  a  decree  of  the  probate 
court  approving  and  allowing  a  will,  the 
term  "intervening  damages"  must  apply  to 
some  expenditure  in  and  about  the  manage- 
ment of  the  estate  and  some  detriment  to 
the  same  occasioned  by  the  appeal.  Sargeant 
T.  Sargeant  20  Vt  297»  802. 

DITERVEKER. 

Where  junior  attaching  creditors  file 
interpleas,  claiming  priority  of  lien  in  the 
action  under  which  the  first  attachment  was 
levied,  they  are  usually  called  "interveners." 
Standard  Implement  Co.  v.  Lansing  Wagon 
Works,  48  Pac.  638,  639,  58  Kan.  125. 

UrTEBVElfTIOH. 

A  petition  in  intervention  is  a  petition  to 
become  a  party  to  a  suit  as  either  plaintiff  or 
defendant  Logan  v.  Greenlaw  (U.  S.)  12 
Fed.  10,  16. 

An  intervention  takes  place  when  a  third 
person  is  permitted  to  become  a  party  to 
an  action  between  other  persons,  either  in 
joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complaint  or  by  uniting  with 
the  defendant  in  resisting  the  claims  of  the 
plaintiff,  or  by  demanding  anything  adverse 
to  both  the  plaintiff  and  defendant  Civ. 
Code,  I  22.  Fischer  v.  Hanna,  47  Pac.  303, 
308,  8  Colo.  App.  471. 

An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other 
persons,  and  has  made  complaint  setting 
forth  the  gi-ounds  upon  which  the  interven- 
tion is  based,  filed  by  leave  of  court  A  com- 
plainant in  interventioQ  must  have  such  an 
interest  in  a  subject-matter  in  litigation,  and 
Of  such  a  direct  and  immediate  character, 
that  he  will  gain  or  lose  by  the  direct  legal 
operstion  and  effect  of  the  judgment  Gale 
T.  Frazier,  30  N.  W.  188,  141,  4  Dak.  196. 


"Intervention,''  under  the  statutes,  mere- 
ly results  in  the  addition  of  a  new  party 
or  new  parties  to  an  original  action,  for  the 
purpose  of  hearing  and  determining  at  the 
same  time  all  conflicting  claims  which  may 
be  made  to  the  subject-matter  in  litigation. 
It  was  not  intended  to  change  the  nature  and 
character  of  the  action  itself,  or  to  stop  the 
machinery  of  a  trial  thereof.  Beay  r.  But- 
ler (Cal.)  7  Pac.  668,  671. 

Any  person  may,  before  the  trial,  in- 
tervene in  an  action  or  proceeding  who  has 
an  Interest  in  the  matter  in  litigation,  in  the 
success  of  either  party,  or  an  interest  against 
both.  An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other 
persons,  either  by  joining  the  plaintiff  and 
claiming  what  is  sought  by  the  complaint  or 
by  uniting  with  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  the  plaintiff  and 
defendant,  and  is  inade  by  a  comphiint  set- 
ting forth  the  grounds  upon  which  the  inters 
ventlon  rests,  filed  by  leave  of  the  court  <^ 
judge  on  the  ex  parte  motion  of  the  party 
desiring  to  intervene.  Ballinger's  Ann. 
Codes  &  St  Wash.  1887,  |  484& 

INTESTACY. 

Intestacy  is  the  condition  of  dying  with- 
out having  made  any  will.  Brown  v.  Mug- 
way,  16  N.  J.  Law  (3  J.  S.  Green)  830,  331. 

The  word  "intestacy,"  in  section  2660  of 
the  Code,  providing  that  letters  of  adminis- 
tration may  be  issued  in  cases  of  intestacy, 
is  to  be  construed  as  referring  to  a  person, 
and  not  to  a  specific  property;  and  hence 
letters  of  administration  cannot  be  issued  to 
dispose  of  the  undistributed  residue  of  the 
estate  not  disposed  of  by  will,  and  the  execu- 
tor is  entitled  to  administer  such  property. 
In  re  Haugbian,  75  N.  Y.  Supp.  832,  833, 
87  Misc.  Rep.  467. 

INTESTATE. 

**The  word  'intestate*  signifies  a  person 
who  died  without  leaving  a  valid  will," 
and  hence  the  validity  of  the  will  is  a  test 
as  to  intestacy.  In  re  Cameron's  Bstate,  62 
N.  Y.  Supp.  187,  ISS,  47  App.  Div.  120. 

The  word  "intestate,"  in  its  legal  and 
popular  sense,  means  a  person  who  dies 
without  making  a  will.  Such  is  its  mean- 
ing in  1  Rev.  St  p.  754,  providing  that 
the  sum  of  advancements  made  to  the  child 
of  an  intestate  shall  be  deducted  from  his 
share  of  the  estate,  unless  the  advancements 
exceed  such  share,  in  which  case  the  child 
shall  inherit  nothing.  Messmann  t.  Egen- 
berger,  61  N.  Y.  Supp.  556,  558,  46  App. 
Div.  46;  Thompson  v.  Carmichael  (N.  Y.)  3 
Sandf.  Ch.  120,  128;    Kent  T.  Hopkins,  33 
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N.  Y.  Snpp.  767,  768,  86  Hnn,  «U.  Within 
tbe  meaning  of  this  law  and  rule,  a  man 
who  dies  leaving  a  will  la  not  an  Intestate, 
although  by  his  will  be  beqneatha  only  bis 
personal  estate,  leaving  bis  real  estate  un- 
disposed of.  Thompson  v.  Garmichael  (N. 
Y.)  3  Sandf.  Ch.  120,  127,  129.  Or  one  who 
dies  deviedng  all  of  his  real  estate,  or  a  case 
of  partial  intestacy.  Kent  v.  Hopkins,  38  N. 
Y.  Supp.  767.  768,  86  Hun,  611. 

Tbe  word  "intestate**  signifies  a  person 
who  died  without  leaving  a  valid  will;  but, 
where  it  is  used  with  respect  to  particular 
property,  it  signifies  a  person  who  died  with- 
out effectually  disposing  of  that  property  by 
will,  whether  he  left  a  will  or  not  Oode 
Civ.  Proc.  N.  Y.  1809,  |  2514,  subd.  L 

The  use  of  the  word  "Intestate"  in  a 
will  devising  land  to  a  certain  person,  to  her 
and  her  heirs,  forever,  but,  if  said  devisee 
should  die  without  heirs  and  intestate,  the 
estate  devised  to  her  should  vest  In  another, 
implies  the  power  in  the  devisee  to  devise 
and  bequeath  the  estate  given  to  her  by  the 
will,  conferring  an  absolute  power  of  dis- 
position over  the  property  devised,  making 
the  limitation  over  void.  Armstrong  v. 
Kent,  21  N.  J.  Law  (1  Zab.)  509,  511. 

"Intestate,"  as  used  In  the  statute  of 
descent,  providing  that,  when  any  of  the 
children  of  the  Intestate  die  without  issue 
In  the  lifetime  of  the  mother,  every  brother 
and  sister,  etc.,  shall  inherit  equally  with  the 
mother,  means  a  deceased  father.  Mowry 
T.  Staples,  1  R.  I.  10,  13. 

INTESTATB  I4AWS. 

Testator's  will  was  that  after  the  death 
of  his  wife,  and  In  case  she  should  marry, 
and  when  the  youngest  child  should  arrive 
at  twenty-one,  then  his  estate  should  be 
distributed  "agreeably  to  the  Intestate  laws." 
Held,  that  the  phrase  "agreeably  to  the  in- 
testate laws"  meant  the  intestate  laws  gov- 
erning the  descent  of  testator's  estate,  and 
not  that  of  his  children,  and  the  estate  vested 
in  interest  on  his  death.  Appeal  of  Letch- 
worth,  80  Pa.  (6  Casey)  175,  179. 

INTESTATE  SVOOESSION. 

,A  succession  is  called  intestate  when  tbe 
deceased  has  left  no  will,  or  when  his  will 
has  been  revoked  or  annulled  as  irregular. 
Civ.  Code  1900,  La.  art  1096. 

INTIMACY-INTIMATE. 

The  word  "intimacy,"  as  used  in  an 
offer  on  a  trial  of  an  action  for  breach  of 
contract  of  marriage  to  show  that  plaintiff 
had  had  an  intimacy  with  several  different 
men,  means  nothing  more  than  close  and 
familiar   acquaintance.    McCarty  r.  Coflin, 


32  N.  B.  649,  157  Mass.  478;  Foster  v. 
Hanchett,  85  Ati.  816,  817,  68  Yt  819,  54 
Am.  St  Rep.  886. 

A  publication  respecting  a  person  em- 
ployed in  the  post  office  department  stated 
that  complaints  had  been  made  by  persons 
outside  of  the  department,  asking  his  dis- 
missal on  account  of  intimacy  with  a  well- 
known  local  young  elocutionist  Held,  that 
the  word  "intimacy"  should  not  be  con- 
strued in  its  ordinary  signiflcation  as  mean- 
ing a  proper  friendly  relation  of  the  parties. 
As  here  used,  it  conveys  the  idea  of  an  im- 
proper relation,  at  least  disreputable  and 
degrading,  and  tending  to  such  an  extent 
to  unfit  the  plaintiff  for  the  position  he 
held.  In  this  connection  the  words  are  libel- 
ous per  se.  Collins  v.  Dispatch  Pub.  Co.  25 
Atl.  546.  547.  152  Pa.  187,  84  Am.  St  Rep. 
636,  81  Wkly.  Notes  Cas.  816,  820. 

The  statement  that  a  man  was  "inti- 
mate' with  his  brother's  wife  for  a  number 
of  years  does  not  impute  or  imply  the  com- 
mission of  the  crime  of  adultery,  so  as 
to  be  actionable  per  se.  Adams  v.  Stone, 
131  Mass.  433.  434. 

"Intimate,"  as  used  in  a  declaration  set- 
ting forth  a  libel  by  defendant  that  plain- 
tiff's name  and  that  of  her  husband's  hostler 
had  been  coupled  together  and  bandied 
quite  extensively  through  the  village,  and 
that  it  was  claimed  they  were  "intimate  to- 
gether," means  criminally  intimate,  and  that 
they  had  committed  the  crime  of  adultery 
with  each  other.  Wilcox  r.  Moon,  22  Atl. 
80,  82,  68  y  t  481. 

INmCATE  AOQVAINTAirOE. 

A  person,  in  order  to  be  an  intimate 
acquaintance  of  the  one  alleged  to  be  in- 
sane, within  the  meaning  of  the  statute 
rendering  him  competent  to  testify  as  to 
such  insanity,  should  be  familiar  with  the 
temperament  and  habits  of  mind  of  the  per- 
son whose  soundness  is  in  question;  but 
the  determination  as  to  such  competency  is 
in  the  discretion  of  the  court  below.  People 
T.  Levy,  71  Cal.  618,  12  Pac.  791. 

The  phrase  "intimate  acquaintance,"  in 
Code  Civ.  Proc  i  1870,  subd.  10,  allowing 
evidence  as  to  sanity  by  an  Intimate  ac- 
quaintance of  the  person  on  trial,  is  said 
to  be  more  or  less  indefinite,  and  that  the 
question  of  whether  a  sufficiently  intimate 
acquaintance  has  been  shown  is  largely  with- 
in the  discretion  of  the  trial  judge.  People 
V.  McCarthy,  115  Cai.  255,  258,  46  Pac.  1078. 

INTIMATION. 

An  "intimation*'  is  ""a  conclusion  from 
something  said."  Miller  v.  Miller  (Pa.)  3 
Serg.  St  R.  267,  270.  8  Am.  Dec.  651* 
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On  a  trial  for  murder,  a  remark  by  the 
trial  judge,  when  defendant,  his  family,  and 
counsel  were  passing  from  the  courtroom  to 
another  room  to  consult,  that  '*this  is  spec- 
tacular," and  certain  remarks  by  him  to  the 
Solicitor  General,  as  follows:  "Small  po- 
tatoes, Mr.  Hill;"  by  Mr.  Hill:  "And  few 
In  the  hill,  your  honor;"  by  the  court:  "And 
stringy  at  that" — ^are  not  such  "rulings  or 
intimations"  as  are  subject  to  review  on 
appeal.  Bone  t.  State,  12  8.  B.  205,  206, 
86  Qa.  108. 

INTIMIDATION. 

"Intimidation,"  as  used  In  a  declaration 
that  a  person  by  means  of  intimidation  drove 
the  customers  of  another  from  him  and  suc- 
ceeded in  breaking  up  his  business,  means 
the  act  of  making  one  timid  or  fearful,  by 
a  declaration  of  an  intention  or  determina- 
tion to  injure  another  by  the  commission  of 
some  unlawful  act  If  the  act  intended  to 
be  done  is  not  unlawful,  the  effect  thereof 
is  not  "intimidation"  in  a  legal  sense.  Payne 
V.  Western  ft  A.  R.  Co.,  81  Tenn.  (18  Lea) 
507,  514,  49  Am.  Rep.  666. 

Act  April  11,  1873,  I  2,  providing  that 
if  any  two  or  more  persons  shall  confed- 
erate, for  the  purpose  of  "intimidating, 
alarming,  or  disturbing"  any  person  or  per- 
sons, they  shall,  on  conviction,  be  fined. 
Implies  the  use  of  physical  force  and  men- 
ace, and  involves  a  breach  of  the  peace; 
and  hence  an  allegation  of  a  threat  to  prose- 
cute for  selling  whisky  without  a  license 
was  not  an  intimidation,  alarming,  or  dis- 
turbing within  the  statute.  Bmbry  t.  Com- 
monwealth, 79  Ky.  439,  441. 

INTO. 

Act  N.  J.  March  18,  1867,  incorporating 
a  railway  company  authorizing  it  to  extend 
such  railway  "into  certain  townships," 
means  to  any  part  of  such  township.  Pomp- 
ton  Tp.  V.  Cooper  Union  for  Advancement 
of  Science  and  Art,  101  U.  a  196^  201,  25 
L.  Ed.  803. 

INTO  OOUBT. 

In  a  ball  bond,  which  required  the  sure- 
ty thereon  to  surrender  the  body  of  the 
principal  into  court,  the  words  "into  court" 
signified  a  delivery  to  the  ofllcers  of  the 
court,  who  were  under  the  control  of  the 
court,  and  could  take  custody  of  the  princi- 
pal under  the  direction  of  the  court  Con- 
verse V.  Washburn,  43  Vt  129,  132. 


INTOXICANTS. 

A  Vermont  statute  prohibited  the  sale 
of   intoxicating   liquors,    etc     A  mittimus 


recited  that  respondent  had  been  duly  con- 
victed of  the  crime  of  selling  intoxicants 
under  the  statute.  Held,  that  the  term  "in- 
toxicants," as  used  in  the  mittimus,  should 
not  be  construed  as  synonymous  with  '^in- 
toxicating  liquors"  in  a  criminal  proceeding, 
and  that  the  respondent  was  entitled  to  a 
discharge  on  habeas  corpus.  "It  would 
seem  like  exercising  a  little  arbitrary  free- 
dom to  substitute  'Intoxicants'  in  a  crimi- 
nal proceeding  for  'intoxicating  liquors.'" 
In  re  McLaughlin,  4  Aa  862,  863,  58  Vt  186. 

INTOXICATED-INTOXICATION. 

See  "Habitual   Drunkenness  or  Intoxi- 
cation." 
As  crime,  see  "Crime." 

Under  the  law  a  man  is  Intoxicated 
whenever  he  is  so  much  under  the  influence 
of  spirituous  or  intoxicating  liquors  that  it 
so  operates  upon  him,  that  it  so  affects  his 
acts  or  conduct  or  movement,  that  the  pub- 
lic or  parties  coming  in  contact  with  him 
could  readily  see  and  know  that  it  was  af- 
fecting liim  in  that  respect  A  man  to  that 
extent  under  the  influence  of  liquor  that  par- 
ties coming  in  contact  with  him  or  seeing 
him  would  readily  know  that  he  was  under 
the  influence  of  liquor  by  his  conduct  or  his 
words  or  his  movements  would  be  sufficient 
to  show  that  such  party  was  intoxicated. 
The  word  "intoxicated"  is  synonymous  with 
"drunk,"  and  in  the  Standard  Dictionary 
"drunk"  is  defined  as  under  the  iufiuence  of 
intoxicating  liquor  to  such  an  extent  as  to 
have  lost  the  normal  control  of  one*s  bodily 
and  mental  faculties,  and  commonly  to  evince 
a  disposition  to  violence,  quarrelsomeness, 
and  bestiality.  In  State  v.  Pierce,  65  Iowa, 
85,  21  N.  W.  195,  it  was  held  that  one  U 
drunk  who  is  so  far  under  the  influence  of 
Intoxicating  liquors  that  his  passions  are 
visibly  excited  or  his  Judgment  Impaired. 
Sapp  T.  State,  42  S.  B.  410,  411,  116  Ga.  182. 

There  are  degrees  of  Intoxication  or 
drunkenness.  A  man  is  said  to  be  dead 
drunk  when  he  is  perfectly  unconscious,  pow- 
erless. He  is  said  to  be  stupidly  drunk  when 
a  kind  of  stupor  comes  over  him.  He  is 
said  to  be  staggering  drunk  when  he  stag- 
gers in  walking.  He  is  said  to  be  foolishly 
drunk  when  he  acts  the  fool.  All  these  are 
cases  of  drunkenness,  of  differ^it  degrees  of 
drunkenness.  So  It  is  a  very  common  thing 
to  say  a  man  is  badly  intoxicated,  and  again 
that  he  is  slightly  intoxicated.  There  are 
degrees  of  drunkenness,  and  therefore  many 
persons  may  say  that  a  man  was  not  in- 
toxicated because  he  could  walk  straight,  or 
he  could  get  in  and  out  of  a  wagon.  When- 
ever a  man  is  under  the  influence  of  liquor, 
so  as  not  to  be  entirely  himself,  he  is  intoxi- 
cated. Although  he  can  walk  straight,  at- 
tend to  his  business,  and  may  not  give  any 
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outward  and  visible  signs  to  the  casual  ob- 
server that  be  Is  drunk,  yet  if  be  Is  under 
the  Influence  of  the  liquor  so  as  not  to  be 
himself,  so  as  to  be  excited  from  it,  and  not 
to  possess  that  clearness  of  Intellect  and  con- 
trol of  himself  that  he  otherwise  would  have, 
he  Is  Intoxicated.  Elkln  y.  Buschner  (Pa.) 
16  AtL  102.  104. 

An  Instruction,  in  a  personal  injury  ease 
in  which  contributory  negligence  of  defend- 
ant arising  from  his  Intoxication  was  urged 
as  a  defense,  that  the  words  "intoxicated  con- 
dition*' meant  such  a  condition  that  defend- 
ant was  Incapable  of  giving  attention  to 
what  he  was  doing  as  a  man  of  prudent  and 
reasonable  intelligence  would  give,  was 
thought  to  be  proper.  Kenney  v.  Rhlneland- 
er,  60  N.  Y.  Supp.  1088,  1090,  28  App.  Div. 
248. 

"Intoxicated,**  as  used  in  Code,  c.  82,  | 
18,  providing  that  if  any  person  having  a 
state  license  to  sell  spirituous  liquors  shall 
sell  or  give  any  such  liquors  "to  any  person 
who  is  intoxicated  at  the  time,  or  who  is  in 
the  habit  of  drinking  to  intoxication,  when 
he  knows  or  has  reason  to  believe  such  per- 
son is  intoxicated,  or  is  in  the  habit  of  drink- 
ing to  intoxication,"  shall  be  guilty  of  a  mis- 
demeanor, means  such  inebriation  as  attracts 
observation  and  becomes  known  to  others,  or 
gives  them  reason  to  believe  the  person  is  in- 
toxicated; and  of  this  a  bystander  would 
generally  be  a  better  Judge  than  the  party 
himself,  whose  opinion  on  the  subject  for 
obvious  reasons  is  worth  but  little.  Hal- 
stead  V.  Horton,  18  S.  E.  953,  956,  88  W.  Va. 
727. 

'Intoxication,'*  as  used  in  Rev.  St  1891, 
c.  43,  giving  a  right  of  action  for  an  injury 
to  a  person  caused  by  the  Intoxication  of  an- 
other against  the  person  furnishing  the  in- 
toxicating liquors,  does  not  mean  excited  to 
frenzy.  Smith  t.  People,  81  N.  E.  425,  426, 
141  111.  447. 

'The  word  'intoxication'  means  an  ab- 
normal mental  or  physical  condition,  due  to 
the  influence  of  alcoholic  liquors,  a  visible 
excitation  of  the  passions  and  impairment  of 
the  Judgment,  or  a  derangement  or  impair- 
ment of  physical  functions  or  energies.  This 
implies  a  condition  which  would  not  result 
from  the  reasonable,  ordinary,  and  moderate 
use  of  the  most  intoxicating  liquors.  Intoxi- 
cation, by  means  even  of  those  liquors  which 
the  law  itself  recognizes  as  per  se  intoxicat- 
ing in  general  acceptance,  is  produced  by 
their  unreasonable,  Inordinate,  immoderate, 
or  excessive  use,  and  to  say  that  no  liquor  is 
intoxicating,  unless  its  moderate  and  rea- 
sonable use  will  produce  inebriety,  is  to  de- 
clare that  no  liquor  whatever  is  intoxicating.'* 
Wads  worth  v.  Dunnam,  13  South.  697,  599,. 
98  Ala.  610. 

When  it  is  apparent  that  a  person  is  un- 
der the  influence  of  liquor,  or  when  his  man- 


ner is  unusual  or  abnormal,  and  his  inebri- 
ated condition  is  reflected  in  his  walk  'or 
conversation,  when  his  ordinary  Judgment 
and  common  sense  are  disturbed,  or  his  usual 
will  power  Is  temporarily  suspended,  when 
these  or  similar  symptoms  result  from  the 
use  of  liquors  and  are  manifest,  then  the 
person  is  •Intoxicated.'*  It  is  not  necessary 
that  the  person  should  be  so-called  "dead 
drunk,"  or  hopelessly  intoxicated.  It  is 
enough  that  his  senses  are  obviously  de- 
stroyed or  distracted  by  the  use  of  intoxi- 
cating liquors,  within  the  meaning  of  the 
statute  authoriadng  recovery  of  damages 
against  a  saloon  keeper  who  sells  liquor  to 
an  Intoxicated  person.  Lafler  v.  Fisher,  79 
N.  W.  934,  935,  121  Mich.  60. 

Drasa* 

"Intoxication**  is  the  act  of  inebriating, 
or  the  state  of  being  Inebriated;  a  state  pro- 
duced by  drinking  too  much  of  an  alcoholic 
liquid,  or  by  the  use  of  opium,  hasheesh,  or 
the  like.  The  term  is  treated  by  lexicog- 
raphers as  synonymous  with  "drunkenness," 
and  as  used  in  Civ.  Code,  S  2427,  providing 
that  a  total  or  partial  divorce  may  be  granted 
"in  case  of  cruel  treatment  or  habitual  in- 
toxication of  either  party,"  means  drunken- 
ness produced  by  the  use  of  alcoholic  liquors, 
and  not  the  condition  resulting  from  the  ex- 
cessive use  of  opiates.  Ring  r.  Ring,  88  S. 
E.  330,  831,  112  Ga.  854. 

"Intoxicated,"  as  used  in  Gen.  St  c  94, 
I  10,  providing  that  persons  found  Intoxicat- 
ed should  be  punished,  etc.,  is  used  in  its 
common  and  ordinary  signiflcat^on,  and 
means  Intoxicated  on  spirituous  liquor.  It 
is  sometimes  said  that  a  person  is  intoxicat- 
ed or  drunk  with  opium,  ether,  or  laughing 
gas;  but  it  is  always  felt  and  understood  that 
such  Is  an  unusual  and  forced  use  of  the 
word  "intoxicated."  Hence  a  complaint  un- 
der such  section,  charging  that  the  respond- 
ent became  and  was  found  intoxicated,  is 
sufficient,  without  alleging  upon  what  he  be- 
came intoxicated.  State  v.  Keiley,  47  Vt 
294,  296. 

Dnmkenness  or  Inebriety. 

"Intoxication"  is  a  word  nearly  synony- 
mous with  **inebrlety,"  or  "inebriation,"  and 
is  expressive  of  that  state  or  condition  which 
inevitably  follows  from  taking  into  the  body, 
by  swallowing  or  drinking,  excessive  quan- 
tities of  intoxicating  liquors.  Commonwealth 
V.  Whitney,  65  Mass.  (11  Gush.)  447,  449. 

"Intoxication"  is  a  synonjrm  of  "inebri- 
ety ,**  or  "drunkenness,"  implying  or  eviden- 
ced by  undue  and  abnormal  excitation  of 
the  passions  or  the  feelings,  or  an  Impair- 
ment of  the  capacity  to  think  and  act  cor- 
rectly and  effectually.  Standard  Life  &  Ace. 
Ins.  Co.  T.  Jones,  10  South.  530,  532,  94  Ala. 
484. 
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Intemperaaoe  dlttlnsnisl&ed. 

Act  1872,  making  a  person  criminally  lia- 
ble for  Belling  intoxicating  liquor  to  a  per- 
son in  the  "babit  of  getting  intoxicated,"  does 
not  mean  habit  of  drinking  intoxicating  liq- 
uors intemperately.  The  word  "intoxicated" 
means  to  become  inebriated  or  drunk,  but  in- 
temperance does  not  necessarily  imply  drunk- 
enness; it  being  defined  to  be  the  use  of  any 
thing  beyond  moderation.  Mullinix  T.  Peo- 
ple, 76  111.  211,  213. 

INTOXICATED  PERSON. 

Acts  Reg.  Sess.  1873,  p.  151,  providing 
that  any  person  who  should  by  the  sale  of 
Intoxicating  liquor  cause  the  intoxication  of 
another  should  be  liable  to  pay  a  reasonable 
compensation  to  another  person  who  may 
take  charge  of  and  "provide  for  such  intoxi- 
cated person,"  means  intoxicated  person  lit- 
erally, and  so  authorizes  a  recovery  only  for 
the  time  during  which  such  person  may  have 
remained  intoxicated.  Krach  y.  Heilman,  53 
Ind.  517,  518. 

INTOXICATINO  BEVEBAOES. 

"Intoxicating  beverages,"  as  used  In  Act 
Feb.  12,  1853,  prohibiting  the  manufacture 
of  intoxicating  beverages  and  the  traffic 
therein,  should  be  construed  to  include  strong 
beer  and  ale.  People  v.  Hawley,  3  Mich.  330, 
840. 


INTOXIOATINO  BITTEB8. 

"Intoxicating  bitters,"  is  a  liquor,  geneiv 
ally  a  spirituous  liquor,  in  which  bitter  herbs 
or  roots  are  steeped.  Roberson  y.  State,  14 
South.  8G9,  870,  100  Ala.  123. 

What  constitutes  •Intoxicating  mixture, 
compound,  or  bitters,"  within  the  meaning 
of  statutes  prohibiting  the  sale  thereof,  has 
been  said  in  Carson  v.  State,  60  Ala.  235,  to 
be  determinable  by  the  following  rule:  If 
the  liquors  and  other  ingredients  are  used 
and  mixed  in  such  manner  and  proportion  as 
to  counteract  the  intoxicating  force  and  char- 
acter of  the  liquor,  fairly  constituting  a  med- 
icine, and  rendering  its  use  as  a  beverage 
practically  impossible,  it  does  not  come  with- 
in the  statute.  On  the  other  hand,  if  the 
liquor  is  the  predominant  element,  or  suffi- 
ciently retains  its  intoxicating  qualities,  so 
as  to  render  the  mixture  reasonably  suscepti- 
ble of  use  aa  a  beverage,  or  of  substitution 
for  the  ordinary  Intoxicating  drinks,  it  is 
within  the  statutory  prohibition.  The  term 
includes  a  strengthening  cordial  and  a  ginger 
tOHlc  which  contains  sufficient  alcohol  and 
does  actually  intoxicate  persons  using  them. 
Compton  y.  State^  11  South*  69,  70»  85  Ala. 
2G. 


INTOXIOATINO  DBINKS. 

The  term  "intoxicating  drinks"  la  not 
necessarily  synonymous  with  the  expression 
"spirituous,  vinous,  or  malt  liquors,"  so  that 
under  the  statute  forbidding  the  sale  of  such 
liquors  an  Indictment  charging  the  sale  of 
intoxicating  drinks  is  not  sufficient,  since 
there  are  intoxicating  drinks  which  are  not 
and  do  not  contain  spirituous,  vinous,  or 
malt  liquors.  Roberson  y.  State^  14  South. 
869,  100  Ala.  123. 

INTOXICATING  UQVOB. 

Any  intoxicating  liquor,  see  "Any." 

"Intoxicating  liquors"  is  a  broad  tenn^ 
which  embraces  all  liquors  used  as  a  bever- 
age, which,  when  so  used,  will  or  may  intox- 
icate. People  V.  Hawley,  3  Mich.  330,  339; 
People  V.  Sweetser,  46  N.  W.  452,  455,  1  Dak. 
308;  State  v.  Oliver,  26  W.  Va.  422,  431,  53 
Am.  Rep.  79. 

"Intoxicating  liquors."  within  the  mean- 
ing of  the  local  option  law,  are  such  as  are 
intended  for  use  as  a  beverage,  or  are  capa- 
ble of  being  so  used,  which  contain  alcohol, 
either  obtained  by  fermentation  or  by  the 
additional  process  of  distillation,  in  such  pro- 
portion that  it  would  produce  intoxication 
when  taken  in  such  quantities  as  may  prac- 
tically be  drunk.  Sebastian  v.  State,  72  S. 
W.  849,  850,  44  Tex.  Or.  B.  50a 

Any  liquor  Intended  for  use  as  a  bever^ 
age  or  capable  of  being  so  used,  which  con- 
tains alcohol,  either  obtained  by  fermentation 
or  by  the  additional  process  of  distillation, 
in  such  a  proportion  that  it  will  produce  in- 
toxication when  taken  in  such  quantities  as 
may  be  practically  drunk,  is  an  intoxicant 
Pike  V.  State,  51  S.  W.  395,  397,  40  Tex.  Or. 
R.  613  (citing  Decker  v.  State,  44  S.  W.  845, 
39  Tex.  Gr.  R.  20);  Malone  y.  State  (Tex.)  51 
S.  W.  381. 

The  use  of  the  term  "intoxicating  liq- 
uors," in  an  indictment  charging  the  illegal 
sale  of  intoxicating  liquors,  includes  liquors 
sold  which  are  not  In  fact  intoxicating,  if 
they  are  within  the  liquors  enumerated  in  a 
statute  declaring  certain  liquors  to  be  intoxi- 
cating. Commonwealth  y.  Timothy,  74  Mass. 
(8  Gray)  480,  482. 

Where  an  officer  went  to  defendant's 
house  and  stated  that  the  latter  was  wanted 
for  the  selling  of  intoxicating  liquor  without 
having  paid  a  United  States  revenue  tax,  and 
the  defendant  made  statement  in  the  nature 
of  an  admission  that  he  had  been  selling  in- 
toxicating liquors  at  some  time  before,  the 
term  "intoxicating  liquors"  must  have  been 
used  in  its  ordinary  sense,  and  to  have  refer- 
red to  liquors  the  sale  of  which  without  a  li- 
cense is  unlawful.  Commonwealth  y.  Kyne, 
88  N.  BL  862,  363,  162  Mass.  14& 
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Wh^re  an  indictment  charged  defendant 
with  selling  spirituous,  vinous,  or  malt  liq- 
uors in  violation  of  a  local  prohibitory  law, 
it  must  be  shown  that  he  sold  one  or  more  of 
the  kinds  of  liquor  mentioned,  and  proof  that 
the  liquor  sold  was  intoxicating  is  not  suffi- 
cient without  further  proof  that  it  was  either 
spirituous,  vinous,  or  malt  Brantley  v. 
State,  8  South.  816,  817,  91  Ala.  47. 

"Intoxicating  liquors,"  as  used  In  a  com- 
plaint and  warrant  designating  for  seizure 
certain  intoxicating  liquors,  to  wit,  "several 
casks  of  French  brandy,  several  casks  of  gin, 
and  several  casks  of  intoxicating  wines," 
means  only  the  intoxicating  liquors  named, 
and  does  not  include  all  intoxicating  liquors. 
"Intoxicating  liquors"  is  the  name  of  a  genus 
of  which  brandy,  gin,  etc.,  are  species.  Mai- 
lett  V.  Stevenson,  26  Conn.  428,  431. 

"Intoxicating  liquors,"  within  the  mean- 
ing of  St.  1855,  c.  405,  in  reference  to  a  nui- 
sance by  the  unlawful  sale  of  Intoxicating 
liquors,  is  to  be  understood  as  having  the 
vame  meaning  as  in  chapter  215,  §  1,  which 
^/rovides  that  ale,  porter,  strong  beer,  lager 
beer,  cider,  and  all  wines  shall  be  considered 
intoxicating  liquors.  Commonwealth  t.  Shea, 
80  Mass.  (14  Gray)  886,  887. 

On  the  trial  of  defendant  for  the  sale  of 
intoxicating  liquors,  it  appeared  that  the 
liquor  sold  was  called  "Phosphate  Lemon 
Rye,"  that  it  contained  about  23  per  cent  of 
alcohol,  that  it  was  sold  and  used  as  a  bever- 
age, and  that  it  produced  intoxication  similar 
to  the  known  effects  of  whisky  and  other  in- 
toxicating liquors.  This  the  court  held  was 
sufficient  to  establish  its  character  as  an  in- 
toxicating liquor,  and  to  authorize  the  re- 
straint of  its  sale.  State  v.  Coulter,  19  Pa& 
868,  870,  40  Kan.  87. 

The  use  of  the  term  "intoxicating  liq- 
uor" is  sufficient,  in  an  indictment  for  the  il- 
legal sale  of  liquors,  to  describe  the  liquors 
sold,  and  it  is  unnecessary  to  specifically  de- 
scribe the  particular  kinds  of  liquors.  Buell 
V.  State,  72  Ind.  523;  Houser  v.  State,  18  Ind. 
106,  107;  Commonwealth  v.  Conant  72  Mass. 
(6  Gray)  482;  Batchelder  v.  Commonwealth, 
109  Mass.  361,  862;  State  v.  Witt,  39  Ark. 
21G.  218;  State  v.  Keynolds,  47  Vt  297,  299. 

The  term  "intoxicating  liquors"  is  suffl- 
clent,  in  an  indictment,  to  describe  the  of- 
fense of  Illegally  selling  intoxicating  liquors, 
without  the  use  of  the  words  "fermented"  or 
"distilled,"  which  are  used  in  the  statute,  as 
intoxicating  liquors  are  either  fermented  or 
distilled.  Similar  indictments  were  held 
good  in  State  v.  Williamson,  21  Mo.  496,  State 
V.  Dengolensky,  82  Mo.  44,  and  State  v.  Lisles, 
68  Mo.  859.  State  v.  Efflnger,  44  Mo.  App. 
81,83. 

Under  a  statute  regulating  the  sale  of 
Intoxicating  liquors,  an  indictment  charging 
th*  sale  of  a  certain  malt  liquor,  but  not  al- 


leging that  such  liquor  was  intoxicating.  Is 
insufficient,  as  the  courts  could  not  from  their 
general  knowledge  say  that  all  malt  liquors 
are  intoxicating.  Shaw  v.  State,  56  Ind.  188, 
189. 

By  the  express  provisions  of  Act  Iowa 
Jan.  28,  1875,  the  words  "intoxicating  liq- 
uors" shall  be  construed  to  mean  all  spirit- 
uous, malt,  and  vinous  liquors,  provided  tiiat 
nothing  in  the  act  shall  be  so  construed  as  to 
forbid  the  manufacture  of  cider  from  apples, 
or  wine  from  grapes  or  other  fruits,  grown 
or  gathered  by  the  manufacturing  company. 
Worley  v.  Spurgeon,  38  Iowa,  465,  466,  467; 
State  V.  Stapp,  29  Iowa,  551,  552;  State  v. 
Brindle,  28  Iowa,  512,  513. 

The  Iowa  prohibition  law  (St  1884,  | 
2416)  provides  that,  whenever  the  words  "in- 
toxicating liquors"  occur  in  the  chapter,  the 
same  shall  be  construed  to  mean  alcohol,  ale, 
wine,  beer,  spirituous,  vinous,  and  malt  liq- 
uors, and  all  intoxicating  liquors  whatever. 
Tredway  v.  Riley,  49  N.  W.  268,  269,  32  Neb. 
495,  29  Am.  St  Rep.  447. 

"Intoxicating  liquoi^,"  as  used  in  Acts 
1882-^,  p.  548,  prohibiting  the  sale  of  "alco- 
holic, spirituous,  or  malt  liquors,  or  intoxi- 
cating bitters,"  within  a  certain  county,  em- 
braces all  the  liquors  mentioned  in  the  title 
of  the  act,  which  were  "alcoholic,  spirituous, 
or  malt  liquors,  or  intoxicating  bitters,"  and 
the  act  is  not  unconstitutional  from  the  fact 
that  the  phrase  is  capable  of  including  more- 
as  well  as  those  liquors  mentioned.  Bell  v.  . 
State,  18  S.  B.  288,  289,  91  Ga.  227. 

The  term  "intoxicating  liquors,"  as  used 
in  an  indictment  charging  a  place  as  one 
where  intoxicating  liquors  were  habitually 
sold  and  drunk,  cannot  be  held  >to  include 
spirituous,  vinous,  or  malt  liquors,  within 
Rev.  St  §  6948,  making  it  an  offense  to  keep 
open  on  election  day  any  place  where  on 
other  days  spirituous,  vinous,  or  malt  liquors 
are  habitually  sold  and  drunk.  All  spiritu- 
ous, vinous,  or  malt  liquors  are  Intoxicating, 
but  all  intoxicating  liquors  are  not  neces- 
sarily either  spirituous,  vinous,  or  malt  llq-' 
uors.  Weisbrodt  v.  State,  83  N.  B.  603,  50 
Ohio  St  192. 

Under  the  Kansas  liquor  laws  all  fer- 
mented liquor  is  presumed  to  be  intoxicating. 
State  V.  Vollmer,  6  Kan.  871,  37& 

The  words  "Intoxicating  liquors,"  as  used 
in  the  chapter  relating  to  licenses,  shall  be 
deemed  and  construed  to  mean  spirituous, 
vinous,  malt  and  fermented  liquors,  and  all 
mixtures  and  preparations  thereof.  Including 
bitters  that  may  be  used  as  a  beverage  and 
producing  intoxication.  Pol.  Code  Idaho 
1901,  S  1513. 

The  words  "Intoxicating  liquor"  shall  ap- 
ply to  any  spirituous,  vinous,  or  malt  liquor, 
or  to  any  intoxicating  liquor  whatever  which 
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is  used  or  may  be  used  as  a  beverage.  Hor- 
ner's Key.  St  Ind.  1901,  i  68ia 

Ale,  porter,  strong  beer,  lager  beer,  dder, 
all  wines,  any  beverage  which  contains  more 
than  1  per  cent  of  alcohol  by  volume  at  60** 
Fahrenheit  and  distilled  spirits,  shall  be 
deemed  to  be  intoxicating  liquor  within  the 
meaning  of  the  chapter  relating  thereto. 
Rev.  Laws  Mass.  1902,  p.  835,  c.  100,  |  2. 

The  words  "intoxicating  liquors,"  where- 
ever  used  in  the  laws  or  statutes  of  this  state 
now  in  force  or  hereafter  to  be  in  force,  shall 
be  construed  to  mean  spirituous,  vinous,  fer- 
mented, and  malt  liquors,  or  either  of  them. 
Gen.  St  Minn.  1894,  S  2032. 

The  term  ••intoxicating  liquors,"  as  used 
in  the  article  relating  to  dramshops,  shall  be 
construed  to  mean  fermented,  vinous,  or  spir- 
ituous liquors,  or  any  composition  of  which 
fermented,  vinous,  or  spirituous  liquors  is  a 
part    Rev.  St  Mo.  1899,  8  3016. 

By  the  words  "spirit"  "spirituous  liq- 
uor," or  "intoxicating  liquor,"  in  statutes, 
shall  be  Intended  all  spirituous  or  intoxicat- 
ing liquor,  and  all  mixed  liquor  any  part  of 
which  is  spirituous  or  intoxicating,  unless 
otherwise  expressly  declared.  Pub.  St  N.  H. 
1901,  p.  65,  c  2,  S  33. 

All  spirituous,  malt  vinous,  fermented, 
or  other  intoxicating  liquors  or  mixtures 
thereof,  by  whatever  name  called,  that  will 

-produce  intoxication,  or  any  liquors  or  liq- 
uids which  are  made,  sold,  or  offered  for  sale 
as  a  beverage,  and  which  shall  contain  coca- 
lus  Indlcus,  copperas,  opium,  cayenne  pepper, 
picric  acid,  Indian  hemp,  strychnine,  tobac- 
co, darnal  seed,  extract  of  logwood,  salts  of 
zinc,  copper,  or  lead,  alum  or  any  of  its  com- 
pounds, methyl  alcohol  or  its  derivations, 
amyl  alcohol,  or  any  extract  or  compound  of 
any  of  the  above  ingredients,  shall  be  consid- 
ered and  held  to  be  Intoxicating  liquors  with- 
in the  meaning  of  the  chapter  of  the  Penal 
Ck)de  relating  to  prohibition  and  the  unlawful 
dealing  in  intoxicating  liquors.     Rev.  Ck>des 

.  N.  D.  1899,  §  7598. 

As  used  in  the  chapter  relating  to  intoxi- 
cating liquors,  the  phrase  "intoxicating  liq- 
uors" means  any  distilled,  malt  vinous,  or 
any  other  intoxicating  liquors.  Bates'  Ann. 
St  Ohio  1904,  i  4364— 20c 

Alcohol. 

Alcohol  is  an  "intoxicating  liquor"  with- 
in the  meaning  of  the  statute  prohibiting  the 
sale  of  Intoxicating  liquors  to  minors.  Emer- 
son V.  State,  43  Ark.  372,  875;  Rucker  v.  State 
(Tex.)  24  S.  W.  902,  903;  Shaw  v.  Carpenter, 
54  Vt  155,  162,  41  Am.  Rep.  837;  Greiner- 
Kelley  Drug  Co.  t.  Truett  (Tex.)  76  S.  W. 
536,  537. 

Where  an  indictment  charges  the  sale  of 
alcohol,  it  does  not  charge  the  sale  of  **ln- 


toxlcating  liquor."     State  v.  Witt,  89  Ark. 
2ia  2ia 

That  alcohol  Is  an  intoxicant  Is  as  well 
known  and  established  as  any  other  physical 
fact  There  is  not  one  man  in  10,000  or 
100,000  who,  if  asked  whether  alcohol  is  in- 
toxicating, would  not  reply  immediately  in 
the  affirmative.  It  is  not  a  purely  scientific 
fact;  it  is  a  fact  that  every  person  of  com- 
monest understanding  knows.  Indeed,  it  is 
a  matter  of  common  knowledge  that  alcohol 
is  the  intoxicating  element  of  the  various 
forms  of  beverages  known  as  spirituous-  or 
intoxicating  liquors.  In  a  prosecution  for 
the  sale  of  intoxicating  liquors,  where  the 
proof  was  of  the  sale  of  pure  alcohol,  it  was 
not  necessary  to  prove  that  the  alcohol  was 
intoxicating.  Snider  v.  State,  81  Oa.  763, 
7  S.  B.  631,  17  Am.  St  Rep.  860. 

As  alooholio  beverage. 

A  liquor  is  intoxicating  when  it  is  in- 
tended for  use  as  a  beverage,  or  capable  of 
being  so  used,  which  contains  alcohol,  either 
obtained  by  fermentation  or  by  the  addition- 
al process  of  distillation,  in  such  a  propor- 
tion that  it  will  produce  intoxication  when 
taken  in  such  quantities  as  may  practically 
be  drunk.  Decker  v.  State,  44  S.  W.  846,  89 
Tex.  Or.  R.  20;  Taylor  v.  State  (Tex.)  49  S. 
W.  589,  590;  Malone  v.  State  (Tex.)  61  S.  W. 
381,  382;  Pike  v.  State,  61  8.  W.  896,  897, 
40  Tex.  Gr.  R.  613. 

In  a  prosecution  f6r  selling  intoxicating 
liquor,  where  the  proof  was  of  the  sale  of 
peach  dder,  the  trial  court  instructed  the 
Jury  that  if  they  found  that  the  liquor  sold 
by  defendant  contained  6  per  cent  of  alco- 
hol, such  liquor  was  intoxicating.  The  ap- 
pellate court  held  this  instruction  to  be  er- 
ror, and  said:  "The  courts  may  not  say  as 
a  matter  of  law  that  the  presence  of  a  cer- 
tain per  cent  of  alcohol  brings  the  compound 
within  the  prohibition,  or  that  a  particular 
ingredient  does  or  does  not  destroy  the  in- 
toxicating influence  of  the  alcohol,  or  pre- 
vent it  from  becoming  an  intoxicating  bev- 
erage. Of  course,  the  larger  per  cent  of  al- 
cohol, and  the  more  potent  the  other  ingre- 
dients, the  more  probable  does  it  fall  within 
or  without  the  prohibition  of  the  statute,  but 
in  each  case  the  question  Is  a  question  of 
fact  and  to  be  settled  as  other  questions  ot 
fact"  City  of  Topeka  v.  Zufall,  19  Pac  369, 
361,  40  Kan.  47,  1  L.  R.  A.  887. 

All  "Intoxicating  liquors"  that  are  used 
as  a  beverage  contain  alcohol  mingled  with 
other  things,  particularly  with  water.  It 
is  a  matter  of  common  knowledge  that  alco- 
hol is  the  intoxicating  element  in  intoxicat- 
ing liquor.  Whisky  is  alcohol  mingled  with 
water  and  other  elements,  of  which  the  al- 
cohol alone  Is  intoxicating.  The  words  "mix- 
ed liquor,  part  of  which  is  intoxicating;" 
do  not  properly  describe  any  weli-known  kind 
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of  intoxicating  liquor,  but  tbey  are  not  in- 
consistent with  the  general  words  **intoxicat- 
ing  liquor.**  Commonwealth  y.  Morgan,  21  N. 
a  868,  148  Mass.  814. 

The  presence  of  malt  in  any  compound 
does  not  necessarily  make  it  an  intoxicating 
liquor.  It  is  not  the  presence  or  absence  or 
any  one  particular  ingredient  that  brings 
liquor  within  the  definition  of  "Intoxicating 
liquors.*'  The  mere  presence  of  alcohol  does  I 
not  necessarily  make  it  such.  The  influence ; 
of  alcohol  may  be  counteracted  by  other  ele- 
ments, and  the  compound  be,  strictly  and 
fairly,  only  a  medicine.  It  cannot  be  said, 
as  a  matter  of  law,  that  the  presence  of  a 
certain  per  cent  of  alcohol  brings  a  partic- 
ular compound  within  the  definition  of  "in- 
toxicating liquors,"  or  that  any  particular 
ingredient  does  or  does  not  destroy  the  in- 
toxicating infiuence  of  the  alcohol,  or  pre- 
vent It  from  ever  becoming  an  intoxicating 
beverage.  The  larger  the  per  cent  of  alco- 
hol, and  the  more  potent  the  other  ingredi- 
ents, the  more  probable  it  is  that  the  liquor 
falls  within  the  definition  of  "intoxicating 
liquors";  but  whether  or  not  a  particular 
liquor  is  intoxicating  is  a  question  of  fact 
Beer  is  presumed  to  be  intoxicating.  State 
v.  May,  84  Paa  407,  408,  52  Kan.  63. 

Under  the  Iowa  statute  prohibiting  the 
manufacture  and  sale  of  intoxicating  liq- 
uors, and  defining  "intoxicating  liquors"  to 
mean  "alcohol,  wine,  beer,  spirituous,  vinous, 
and  malt  liquors,  and  all  intoxicating  liq- 
uors whatever,"  a  beverage  containing  alco- 
hol is  an  intoxicant  regardless  of  whether 
the  quantity  of  alcohol  contained  in  it  is  or 
is  not  of  Itself  intoxicating.  Alcohol  is  an 
intoxicating  liquor,  regardless  of  the  fact 
that  the  quantity  drunk  at  any  one  time 
will  not  have  that  effect  It  is  immaterial, 
in  a  statutory  sense,  what  effect  alcohol  may 
have  on  the  human  system;  it  is  intoxicat- 
ing liquor.  However  much  it  may  be  diluted, 
it  must  remain  an  intoxicant  when  used  as 
a  beverage;  that  is  to  say,  the  statute  pro- 
vides that  alcohol  is  an  intoxicant  whenever 
and  however  used  as  a  beverage,  and,  no 
matter  how  it  may  be  diluted  or  disguised, 
it  so  remains,  because  the  statute  so  de- 
clares. State  V.  Intoxicating  Liquors,  41  N. 
W.  6,  76  Iowa,  243,  2  L.  R.  A  408. 

Pub.  St  c.  100,  I  27,  provides  that  ale, 
porter,  strong  beer,  lager  beer,  cider,  all 
wines,  and  any  beverage  containing  more 
than  8  per  cent  of  alcohol  by  volume  at  60® 
Fahrenheit  as  well  as  distilled  spirits,  shall 
be  deemed  Intoxicating  liquors  within  the 
meaning  of  the  chapter.  Commonwealth  v. 
Snow,  183  Mass.  575,  576. 

Pub.  Laws,  c.  586,  |  1,  as  amended  by 
Pub.  Laws,  c.  634,  (  1,  provides  that  when- 
ever the  words  "intoxicating  liquors"  shall 
be  used  in  the  act  it  shall  be  deemed  to  in- 


clude ale,  wine,  rum,  or  other  strong  or  malt 
liquors,  or  any  mixed  liquors  a  part  of  which 
is  ale,  wine,  rum,  or  other  strong  or  malt 
liquor,  or  any  liquor  or  mixture  of  liquors 
which  shall  contain  more  than  2  per  cent 
by  weight  of  alcohol.  These  words  do  not 
purport  to  change  the  nature  of  things  and 
make  liquors  intoxicating  which  are  not  in- 
toxicating, but  simply  enact  that  the  words 
"intoxicating  liquors,'*  when  used  in  the  act 
shall  be  deemed  to  include  any  liquor  or 
mixture  of  liquors  which  shall  contain  more 
than  2  per  cent  by  weight  of  alcohol,  wheth- 
er Intoxicating  or  not     State  v.  Guinness, 

16  Atl.  810,  16  R.  I.  401 ;   State  r.  McKenna, 

17  Atl.  51,  52,  16  R.  I.  88a 

Ale  aad  porter. 

There  is  a  class  of  liquors  or  liquids  that 
are  universally  conceded  and  known  to  be 
intoxicating.  Some  contain  a  greater  por- 
tion of  the  intoxicating  properties  than  oth- 
ers. Wine  is  less  intoxicating  than  brandy, 
yet  one  is  as  universally  acknowledged  to 
be  an  intoxicating  liquor  as  the  other.  So 
with  ale;  everybody  understands  that  it  is 
intoxicating,  and  that  it  comes  within  the 
provision  of  the  statute  that  prohibits  the 
sale  of  intoxicating  liquors.  When  the  gov- 
ernment in  a  prosecution  for  the  violation 
of  the  statute,  proves  the  resident  guilty  of 
selling  or  furnishing  any  of  this  class  of  liq- 
uors contrary  to  the  statute — that  is,  suffi- 
cient to  warrant  the  jury  in  finding  him 
guilty  of  selling  intoxicating  liquors — there 
is  no  more  occasion  for  requiring  affirmative 
proof  that  ale  is  intoxicating  than  that  bran- 
dy is  intoxicating  or  that  gunpowder  is  ex- 
plosive.   State  V.  Barron,  87  Vt  57,  60. 

The  term  "intoxicating  liquors,"  by  the 
express  provision  of  St  1875,  c.  88,  S  18,  in- 
cludes ale,  as  well  as  distilled  spirits.  Gom- 
monwealth  v.  Gurran,  118  Mass.  206,  208. 
So,  also,  under  previous  statutes.  Common- 
wealth V.  Chappel,  116  Mass.  7;  Common- 
wealth V.  Dean,  80  Mass.  (14  Gray)  88. 

Under  Act  May  1,  1854,  S  4,  making  it 
an  offense  to  keep  a  place  of  public  resort 
where  "intoxicating  liquors"  are  sold,  ale  is 
not  included.  Johnston  v.  State,  28  Ohio  St 
556,  55a 

Where,  under  an  indictment  for  keeping 
for  sale  "Intoxicating  liquor,"  the  proof  show- 
ed that  the  liquors  kept  for  sale  were  ale 
and  cider,  the  trial  court  ruled  that  ale  and 
cider,  after  fermentation  is  completed,  are 
intoxicating  liquors,  without  proof  of  the 
amount  of  alcohol  which  they  may  contain; 
but  the  Supreme  Court  reversed  this  judg- 
ment of  the  trial  court  and  held  that  wheth- 
er they  are  intoxicating  or  not  is  a  question 
for  the  jury.    State  v.  Biddle,  54  N.  H.  878. 

Ale  and  porter  are  Intoxicating  liquors, 
notwithstanding  the  ale  and  porter  are  in  a 
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damaged  coudition  and  impalatable,  as  long 
as  their  Intoxicating  properties  remain. 
Shaw  ▼.  Carpenter,  64  Vt  155,  162,  41  Am. 
Rep.  837. 

Where  a  statute  declares  that  the  words 
'Mntoxicating  liquors,"  as  used  in  an  act, 
should  apply  to  any,  spirituous,  yinous,  or 
malt  liquors,  eta,  the  courts  will  judicially 
recognize  the  fact  that  ale  is  a  malt  liquor, 
and  consequently  an  intoxicating  liquor, 
within  the  meaning  of  the  statute.  Wiles  t. 
State,  33  Ind.  206,  208.  See,  also,  State  T. 
Qrayelin,  16  Atl.  914, 16  R.  I.  407. 

Bay  nun. 

Bay  rum  is  not  an  Intoxicating  liquor, 
even  though  it  contains  sufficient  alcohol  to 
produce  intoxication.  In  re  Intoxicating  Liq- 
uor Cases,  25  Kan.  751,  766,  87  Am.  Rep. 
284. 

Beer. 

A  sale  of  intoxicating  liquors  is  prima 
fade  established  by  proof  of  a  sale  of  beer, 
without  evidence  of  its  intoxicating  qualities. 
State  V.  Spiers,  73  N.  W.  343,  344.  103  Iowa, 
711;  State  v.  Jenkins,  4  Pac.  809,  32  Kan. 
477;  Stout  v.  State,  96  Ind.  407;  Myers  y. 
State,  93  Ind.  251,  252 ;  Douglas  y.  State,  52 
N.  E.  238,  21  Ind.  App.  302.  Thus,  also,  an 
indictment  Is  sufficient  which  charges  the 
sale  of  beer,  without  alleging  that  it  was  a 
malt  or  into5clcating  liquor.  Welsh  y.  State, 
25  N.  E.  883,  126  Ind.  71,  9  L.  R.  A.  664. 

Malt  beer  is  an  intoxicating  liquor  with- 
in the  meaning  of  the  statute  prohibiting  the 
sale  of  the  same.  Mullen  y.  State,  96  Ind. 
304.  306. 

Beer  may  be.  but  is  not  necessarily,  a 
malt  liquor,  and  may  not  be  intoxicating; 
therefore  it  deyolyes  on  the  state,  on  a  trial 
for  selling  intoxicating  liquors,  to  proye  that 
the  beer  sold  was  either  a  malt  liquor,  or 
that  it  was  in  fact  intoxicating.  Kurz  y. 
State,  79  Ind.  488,  490;  Plunkett  y.  State,  69 
Ind.  68.  69. 

It  being  a  matter  of  general  knowledge 
that  there  are  yarieties  of  the  beyerage  de- 
nominated ^nbeer"  that  contain  no  malt  and 
are  not  intoxicating,  the  term  "beer."  as  to 
its  quality  and  effect,  does  not  import  intox- 
icating liquor.  State  y.  Sioux  Falls  Brewing 
Co.,  58  N.  W.  1,  3,  6  S.  D.  39,  26  L.  R.  A.  138. 

The  term  'Intoxicating  liquor"  will  not 
be  held,  by  the  process  of  Judicial  notice,  to 
include  brewer's  beer,  unless  there  is  eyi- 
dence  that  such  beer  is  in  fact  intoxicating. 
Klare  y.  State,  43  Ind.  483.  485. 

Under  Act  May  1. 1854,  {  4,  making  it  an 
offense  to  keep  a  place  of  public  resort  where 
intoxicating  liquors  are  sold.  Intoxicating  liq- 
uors will  not  be  held  to  include  beer.  John- 
ston y.  State»  23  Ohio  St  556,  558. 


Under  a  statute  which  classes  beer  as  an 
intoxicating  liquor,  proof  that  a  customer 
asked  defendant  for  a  bottle  of  beer,  and 
that  he  sold  the  customer  a  bottle  of  liquor 
which  had  the  appearance  of  beer,  w&s  suffi- 
cient to  conyict  of  the  offense  of  selling  in- 
toxicating liquor.  Although  there  are  some 
kinds  of  beer  which  are  not  intoxicating,  the 
burden  would  be  upon  defendant  to  show 
that  this  beer  was  not  intoxicating.  State  y. 
Oloughly,  35  N.  W.  652,  653,  73  Iowa,  626. 

An  indictment  for  the  sale  of  'intoxicat- 
ing liquors"  under  St  1855,  c  215,  I  17.  is 
not  supported  by  eyidence  of  sales  of  beer, 
without  eyidence  that  It  is  strong  beer  or 
lager  beer,  or  without  proof  of  the  intoxi- 
cating quality  of  such  beer.  Commonwealth 
y.  Hardiman,  75  Mass.  (9  Gray)  136. 

"Intoxicating  liquors."  within  the  mean* 
ing  of  Act  1869.  c.  415,  prohibiting  the  sale  of 
intoxicating  liquors,  and  proyiding  that  ale, 
porter,  strong  beer,  lager  beer,  and  all  wines 
shall  be  considered  as  intoxicating  liquors, 
as  well  as  distilled  spirits,  is  not  limited  to 
the  enumerated  liquors,  but  includes  other 
liquors  which  are  in  fact  intoxicating;  but 
the  question  whether  they  are  intoxicating 
is  for  the  Jury.  Thus  the  sale  of  a  beer 
which  is  not  strong  beer  or  lager  beer  is  ille- 
gal if  intoxicating,  and  the  latter  fact  is  to  be 
determined  by  the  Jury.  Commonwealth  y. 
Bios,  116  Mass.  56.  58. 

The  amendatory  act  of  1851  declares  ey- 
ery  fermented  drink  to  be  an  intoxicating 
liquor  within  the  act  prohibiting  the  selling 
of  intoxicating  liquor  without  a  license; 
therefore  beer,  being  a  fermented  drink,  is 
I  an  intoxicating  liquor  or  drink  within  the 
I  statute.    State  y.  Lemp.  16  Mo.  389,  391. 

The  term  "intoxicating  liquor"  in  Sess. 
I  Acts  1887,  p.  180.  Is  made  to  include  beer  by 
the  special  proyisions  of  section  1  of  the  act 
State  y.  Houts,  36  Mo.  App.  265,  267. 

Brandy  and  braadied  fn&it* 

Courts  and  Juries  will  take  knowledge  of 
the  fact  that  brandy  is  an  intoxicating  liquor. 
It  needs  no  eyidence  to  support  a  fact  so  well 
known.  State  y.  Lewis,  90  N.  W.  818.  86 
Minn.  174.  See.  also.  Snider  y.  State,  7  S.  B. 
631,  632.  81  Ga.  753,  12  Am.  St  Rep.  350. 

On  the  trial  under  an  indictment  char- 
ging defendant  with  haying  sold  "a  obtain 
quantity  of  spirituous  liquor,  to  wit  a  quart 
of  brandy."  an  instruction  that  the  Jury  need 
not  find  that  the  brandy,  gin,  ale.  etc.,  sold 
were  actually  intoxicating  was  right  Ale  is 
by  the  statute  declared  to  be  an  intoxicating 
liquor,  and  as  such  its  sale  is  prohibited;  and 
brandy,  gin,  etc..  according  to  all  law  dic- 
tionaries, and  according  to  the  popular  and 
uniyersal  acceptation  of  the  words,  are  the 
names  of  particular  kinds  or  species  of  intox- 
icating liquor,  and  there  is  no  more  reason 


INTOXICATING  LIQUOB 


3741 


INTOXICATING  LIQUOB 


for  regnlring  the  Jnry  to  find  the  former 
actually  Intoxicating  than  the  latter;  no 
more  reason  for  requiring  the  Jury  to  find 
that  brandy  la  intoxicating  liquor,  than  to 
find  that  'intoxicating  liquor^  i«  intoxicating. 
State  T.  Wadflworth.  80  Conn.  55,  58. 

The  sale  of  a  bottle  of  brandy  peaches 
is  not  a  sale  of  intoxicating  liquors  within 
the  statute.  Holland  y.  Commonwealth,  7 
Ky.  Law  Bep.  223. 

Under  an  indictment  charging  an  un- 
lawful sale  of  intoxicating  liquor,  a  convic- 
tion may  be  had  on  proof  of  a  sale  of  brandy 
peaches  and  brandy  cherries  put  up  in  bot- 
tles and  preserved  in  liquor  which  was  spir- 
ituous and  intoxicating.  Byall  t.  State,  78 
Ala.  410. 

A  bottle  containing  six  peaches  and 
about  a  gallon  of  a  fluid  tasting  like  alcoholic 
liquor,  but  rery  weak,  and  not  capable  of 
producing  intoxication  unless  consumed  in 
very  large  quantities,  is  not  "intoxicating 
liquor"  within  the  meaning  of  a  statute  re- 
quiring a  license  for  the  selling  of  such  liq- 
uor.   Babe  y.  State,  88  Ark.  20i. 

Cider. 

The  term  'intoxicating  liquors,**  within 
the  meaning  of  the  statute  declaring  that  ale, 
cider,  and  all  wines  shall  be  construed  intox- 
icating liquors,  includes  unfermented  cider. 
Commonwealth  y.  Dean,  80  Mass.  (14  Gray) 
88. 

Cider  is  not  an  'intoxicating  liquor" 
within  the  meaning  of  sections  81  and  86  of 
the  act  which  prohibits  the  sale  of  any  in- 
toxicating liquor,  unless  it  is  shown  by  evi- 
dence to  be  Intoxicating.  Commonwealth  y. 
Chappel,  116  Mass.  7. 

The  term  "intoxicating  liquors,"  within 
the  meaning  of  the  liquor  laws,  includes  all 
spirituous,  vinous,  or  malt  liquors,  and  will 
include  cider  when  proved  to  be  intoxicating. 
Hewitt  V.  People,  67  N.  B.  1077,  186  111.  336. 

Under  Act  May  1,  1854,  |  4,  making  it 
an  offense  to  keep  a  place  of  public  resort 
where  intoxicating  liquors  are  sold,  intoxicat- 
ing liquors  will  not  be  held  to  include  cider. 
Johnston  v.  State,  23  Ohio  St  556,  558. 

Where,  imder  an  indictment  for  keep- 
ing for  sale  intoxicating  liquor,  the  proof 
showed  that  the  liquors  were  ale  and  cider, 
and  the  trial  court  ruled  that  ale  and  cider, 
after  fermentation  is  completed,  are  "Intoxl* 
eating  liquors,"  without  proof  of  the  amount 
of  alcohol  they  contain.  The  Supreme  Court 
reversed  the  Judgment,  holding  that  whether 
they  were  intoxicating  or  not  is  a  question 
for  the  Jury.    State  v.  Biddle,  54  N.  H.  378. 

Whether  the  term  'intoxicating  liquors" 
includes  certain  dder  and  wine  made  from 
fruit  growing  in  the  state,  and  charged  to 
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have  been  illegally  sold,  is  a  question  of  fact 
for  the  Jury.    State  y.  Page,  66  Me.  418|  418. 

Ooleffme* 

Cologne  is  not  an  intoxicating  liquor, 
though  containing  sufficient  alcohol  to  pro- 
duce intoxication.  In  re  Intoxicating  Liquor 
Cases,  25  Kan.  751,  766,  87  Am.  Rep.  284. 

Drvffs. 

Drugs  are  not  within  the  meaning  of  an 
act  of  the  Legislature  prohibiting  merchants 
from  selling  intoxicating  liquors  without  a 
license.  Anderson  y.  Commonwealth,  72  Ky. 
(8  Bush)  568,  571. 

Essences. 

In  affirming  a  conviction  for  the  sale  of 
intoxicating  drinks  on  evidence  that  defend- 
ant sold  a  bottie  of  essence  of  cinnamon,  the 
court  said  that  it  was  not  necessary  that  it 
should  have  been  proved  as  a  fact  that  It  was 
intoxicating,  but  it  was  sufficient  if  facts 
were  proved  from  which  the  Jury  might  have 
properly  inferred  that  it  was  intoxicating  or 
that  it  produced  intoxication.  State  v.  Mun- 
cey,  28  W.  Va.  484,  485. 

Extract  of  lemon,  generally  and  properly 
known  and  used  for  culinary  purposes,  recog- 
nized as  such  in  standard  dispensatories  pri- 
or to  the  enactment  of  the  dramshop  act,  aud 
not  then  known  and  classed  among  liquors 
used  as  a  beverage,  is  not  an  intoxicating 
liquor,  within  the  meaning  of  such  act,  be- 
cause it  contains  alcohol  and  may,  or  in  fact 
does,  produce  intoxication.  Holcomb  v.  Peo- 
ple, 48  111.  App.  78,  74. 

Intoxicating  liquors,  in  Laws  1881,  c  128, 
prohibiting  the  sale  of  spirituous,  malt,  vin- 
ous, fermented,  or  other  intoxicating  liquors, 
extends  the  scope  of  the  statute  so  as  to  in- 
clude every  liquor  which  comes  within  the 
general  definition  of  intoxicating  liquors. 
"Intoxicating  liquors,"  or  mixtures  thereof, 
reasonably  construed,  means  liquors  which 
will  intoxicate  and  as  are  commonly  used  as 
beverages,  and  also  any  mixtures  of  any  liq- 
uors as  retain  their  intoxicating  qualities, 
which  may  fairly  be  presumed  may  be  used 
as  a  beverage  and  become  a  substitute  for 
the  ordinary  intoxicating  drinks.  The  term 
does  not  include  essence  of  lemon,  cologne,  or 
similar  preparations,  which,  though  they 
contain  alcohol,  which  is  the  intoxicating 
factor  of  all  drinks,  are  never  used  as  bev- 
erages. Whatever  is  generally  and  popu- 
larly known  as  "intoxicating  liquor,"  such  as 
wine,  beer,  gin,  etc.,  is  within  the  prohibi- 
tion of  the  statute,  and  may  be  so  declared 
as  a  matter  of  law  by  the  court;  and  what* 
ever,  on  the  other  hand,  is  generally  and  pop- 
ularly known  as  medicine,  or  an  article  for 
the  toilet  or  culinary  purposes,  duly  recog- 
nized or  described  in  the  United  States  Dis- 
pensatory or  like  standard  authority,  may  be 
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declared  at  a  matter  of  law  not  to  be  within 
the  statute.  In  re  IntoxicatlDg  Liquor  Cases, 
25  Kan.  751,  762,  87  Am.  Rep.  284. 

Gin. 

No  Juror  can  be  supposed  to  be  bo  igno- 
rant as  not  to  know  what  gin  is,  and  proof 
that  a  defendant  sold  gin  is  proof  that  be 
sold  intoxicating  liquor.  Commonwealth  y. 
Peckham,  68  Mass.  (2  Gray)  514,  515.  See, 
also,  Snider  y.  State,  7  S.  B.  631,  632,  81  Ga. 
753,  12  Am.  St  Rep.  850. 

Hop  ale. 

While  the  court  may  know  that  whisky, 
brandy,  wine,  and  lager  beer  are  intoxicat- 
ing, it  cannot  Judicially  know  that  hop  ale  is 
intoxicating,  and  a  conviction  of  selling  in- 
toxicating liquors  wthout  a  license  is  not  sus- 
tained by  proof  of  the  selling  of  hop  ale,  with- 
out proof  that  such  ale  was  intoxicating. 
Barnes  y.  State  (Tex.)  44  S.  W.  491-492. 

Iiagev  beer. 

In  an  action  in  which  defendant  was 
conyicted  of  selling  intoxicating  liquors  upon 
eyldence  that  he  sold  lager  beer,  the  court 
said:  "We  haye  no  more  hesitation  in  hold- 
ing that  the  liquor  known  as  'lager  beer'  Is 
Intoxicating,  than  we  should  haye  in  holding 
that  spruce  beer  is  not;  and  we  should  put 
both  rulings  upon  the  same  ground,  to  wit, 
that  such  is  the  common  understanding  re- 
sulting from  common  obseryation."  State  t. 
Church,  60  N.  W.  143,  144,  6  S.  D.  89. 

"We  agree  with  Wells,  J.,  when  he  says, 
in  Commissioners  of  Excise  y.  Taylor,  21  N. 
Y.  173,  178,  that  but  one  safe  and  sensible 
line  of  distinction  can  be  drawn  between  the 
different  kinds  of  liquor  containing  alcohol, 
in  order  to  determine  upon  which  of  them 
the  statute  was  intended  to  operate,  and  that 
is  between  those  which  are  capable  of  caus- 
ing intoxication,  and  those  containing  so 
small  a  percentage  of  alcohol  that  the  human 
stomach  cannot  contain  sufficient  of  the  liq- 
uor to  produce  that  effect.'  Of  course,  we 
are  not  unmindful  of  the  fact  that  different 
liquors  and  different  quantities  will  produce 
different  effects  upon  different  persons,  and 
that  the  effect  upon  persons  may  depend 
upon  their  habits,  their  health,  their  age, 
and  constitutions."  In  Rau  y.  People,  63  N. 
Y.  277,  279,  the  Court  of  Appeals  said: 
"Hitherto  the  courts  haye  not  been  willing  to 
take  notice  that  lager  beer  is  intoxicating, 
but  haye  submitted  the  question,  when  con- 
troyerted,  to  the  Jury,  to  be  determined  upon 
the  eyldence.  Where  the  liquors  are  not 
such  as  are  known  to  the  courts  to  be  intoxi- 
cating, their  character  as  intoxicating  or  not 
must  be  determined  upon  competent  eyldence 
as  a  question  of  fact"  People  t.  Schewe  Q^ 
Y.)  29  Hun,  122,  123. 

Lager  beer,  being  a  malt  liquor,  is  an 
"intoxicating  liquor,"  mider  Act  June  25, 1875 


(Pub.  Laws,  c  608),  entitled  "An  act  to  regu- 
late and  restrain  the  sale  of  intoxicating  liq- 
uors," section  1  of  which  forbids  the  sale  of 
ale,  wine,  rum,  or  other  strong  or  malt  Uq* 
uors.    State  y.  Rush,  13  R.  1. 198, 199. 

Lager  beer  is,  by  the  express  proyisiona 
of  St  1869,  &  415,  I  80,  an  intoxicating  Uq- 
uor.    Commonwealth  y.  Chappel,  116  Mass.  7. 

The  term  "intoxicating  liquor,"  without 
more,  may  be  used  in  a  prosecution  under  St 
1855,  c.  215,  S  1,  prohibiting  all  unauthorized 
sales  of  intoxicating  liquors,  and  declaring 
that  lager  beer  shall  be  deemed  intoxicating, 
to  describe  lager  beer  alleged  to  haye  been 
illegally  sold.  Commonwealth  y.  Anthes,  78 
Mass.  (12  Gray)  29,  32. 

The  term  "intoxicating  liquors"  does  not 
include  liquors  containing  alcohol  in  so  slight 
a  quantity  as  not  to  unduly  excite  the  human 
system.  Lager  beer  falls  within  the  term 
"intoxicating  liquors,"  if  the  use  of  it  is 
ordinarily  attended  with  entire  or  partial  in- 
toxication, and  whether  such  is  the  fact  is  to 
be  decided  by  the  Jury.  People  y.  Zeiger  (N. 
Y.)  6  Parker,  Cr.  R.  355,  359. 

The  term  "intoxicating  liquor,"  as  used 
in  Laws  1857,  S  51,  proyidlng  that  no  inn, 
tayern,  or  hotel  keeper  or  other  person  shall 
sell  or  giye  away  intoxicating  liquors  or 
wines  on  Sunday,  is  not  confined  to  such 
well-known  beyerages  as  whisky,  gin,  ale, 
and  strong  beer,  of  which  courts,  acting  on 
their  own  knowledge  deriyed  from  obserya- 
tion,  will  take  notice  that  they  are  intoxicat- 
ing. It  means  all  intoxicating  liquors,  and 
may  therefore  include  Uger  beer.  Ran  y. 
People,  63  N.  Y.  277,  279. 

Ale  and  lager  beer  haye  been  recognised, 
both  in  common  speech  and  in  our  statute,  as 
intoxicating  liquors,  so'  that  where  the  testi- 
mony in  a  prosecution  for  the  illegal  selling 
of  intoxicating  liquors  showed  that  the  liquor 
consisted  of  ale  and  lager  beer,  and  that  upon 
analysis  the  beer  was  found  to  contain  2.89 
per  cent  and  the  ale  4.94  per  cent  of  alco- 
hol, no  eyldence  was  necessary  to  show  that 
it  was  intoxicating.  State  T.  Grayelin,  16 
Atl.  914.  16  R.  I.  407. 

Medicinal  preparatioas. 

As  a  medicine,  see  "Medicina** 

One  of  the  most  common  of  the  fraudu- 
lent deyices  to  sell  liquor  "is  to  put  a  few 
drugs,  barks,  or  extracts  into  very  common 
liquor  and  put  it  on  the  market  for  sale  as  a 
pretended  medicine  under  the  name  of  'Cor- 
dial Tonic'  or  'Bitters.'  'Hostetter's  Bitters,' 
'Fltzpatrick's  Bitters,'  *Home  Bitters,'  'Home 
Sanatiye  Cordial,'  'Reed's  Gilt-Edge  Tonic,' 
and  other  compounds  were  of  this  character, 
and  haye  all  rightly  been  adjudged  to  be 
mere  shams  as  medicines,  because  they  were 
sold  and  used  as  intoxicating  beyerages,  and 
for  the  liquor,  and  not  for  the  drugs  and 
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liarks,  they  contained,  and  dealers  in  them 
have  been  dealt  with  precisely  as  if  they  had 
sold  plain  whisky  without  any  disguise." 
United  States  t.  Stafford  (U.  S.)  20  Fed.  720, 
722. 

In  the  prosecution  of  a  druggist  for  the 
sale  of  essence  of  ginger,  an  instruction  that 
if  the  Jury  believed  from  the  eyidence  that 
he  sold  essence  of  ginger,  and  that  it,  when 
diluted  with  water  and  drank  to  excess, 
would  produce  intoxication,  they  should  con- 
yict,  wholly  ignoring  his  motlye  in  the  sale, 
and  whether,  when  he  sold  it,  it  was  a  medi- 
cine, known  and  recognized  as  such,  and  In- 
capable In  its  then  state  of  being  used  as  a 
beverage,  was  error.  A  standard  medicine 
prepared  according  to  a  standard  formula 
laid  dovni  in  the  United  States  Dispensatory, 
and  used  by  physicians  throughout  the  Unit- 
ed States  as  a  medicine  in  their  practice,  and 
which  without  dilution  cannot  be  used  as  an 
intoxicant  is  not  an  intoxicating  liquor  In 
itself,  and  its  sale  as  a  medicine  is  not  a 
sale  of  intoxicating  liquor,  though  it  may  be 
so  diluted  with  water  that  it  may  be  drank 
in  quantities  sufficient  to  become  an  intoxi- 
cant Bertrand  v.  State«  18  South.  545,  646, 
73  Miss.  5L 

Medicated  bitters  producing  intoxication 
are  "intoxicating  liquors"  within  Const  art. 
16,  S  20,  authorizing  the  Legislature  to  enact 
laws  whereby  any  county,  town,  or  city  may 
determine  whether  the  "sale  of  intoxicating 
liquors  shall  be  prohibited  within  the  pre- 
scribed limits."  James  v.  State,  17  S.  W. 
422,  423,  21  Tex.  App.  353. 

A  tonic,  containing  8^  to  4  per  cent 
alcohol,  which  it  appeared  could  be  drunk 
in  sufficient  quantities  to  make  persons  in- 
toxicated, was  an  intoxicating  liquor.  John- 
son V.  State  (Tex.)  66  S.  W.  552,  553. 

The  evidence  in  a  prosecution  for  selling 
intoxicating  liquor  being  that  the  liquor  sold 
was  in  a  bottle  marked  "Hostetter's  Bitters," 
a  patent  medicine,  it  was  competent  to  prove 
that  the  contents  were  intoxicating,  "tasted 
like  whisky,"  and  that  it  made  those  drunk 
who  drank  it  Parrott  v.  Commonwealth,  6 
Ky.  Law  Rep.  221. 

Lemon  ginger  and  Empire  Tonic  Bitters 
are  sold  by  the  bottle  as  medicinal  prepara- 
tions, and  are  believed  to  possess  curative 
properties.  They  consist  of  about  one-third 
alcohol,  and  the  residue  of  the  distilled  wa- 
ter and  extracts  from  herbs,  etc.,  and  the 
quantity  of  alcohol  is  not  greater  than  is 
necessary  to  extract  and  retain  the  virtues 
from  the  herbs,  and  is  less  than  is  contained 
in  some  ordinary  tinctures.  Held,  that  they 
are  medicinal  preparations,  and  not  intoxicat- 
ing liquors.  United  States  v.  Stubblefield  (U. 
S.)  40  Fed.  454. 

Under  a  statute  prohibiting  the  selling 
without  license  of  intoxicating  liquors  and 


all  compounds  or  preparations  thereof,  a  com- 
bination of  numerous  drugs  and  chemicals 
preserved  in  a  dilution  of  alcoholic  spirits, 
containing  about  33  per  cent  of  alcohol,  is 
a  compound  or  preparation  of  intoxicating 
liquor.    Oostorf  v.  State,  88  Ark.  450. 

As  used  in  Acts  1882-^,  pp.  613,  616, 
making  it  imlawf ul  for  any  person  to  sell, 
give  away,  or  otherwise  dispose  of  any  in- 
toxicating liquors,  bitters,  or  beverages,  the 
expression  "intoxicating  liquors,  bitters,  or 
beverages"  means  liquors  which  will  intoxi- 
cate, and  which  are  commonly  used  as  bever- 
ages for  such  purposes,  and  also  any  mixture 
of  such  liquors  as  retain  their  intoxicating 
qualities,  which  may  fairly  be  presumed 
SEiay  be  used  as  a  beverage  and  become  a 
substitute  for  the  ordinary  intoxicating 
drinks.  Given  that  the  particular  compound 
will  intoxicate,  the  question  is  not  what 
quantity  of  it  is  necessary  to  produce  in- 
toxication, but  whether  the  necessary  quan- 
tity, however  great  or  small,  may  reason- 
ably be  drunk.  It  is  of  no  consequence  that 
it  may  require  from  two  to  eight  bottles  of 
ginseng  cordial  to  produce  intoxication,  if 
that  quantity  may  be  taken  without  other 
deleterious  consequences  than  such  as  are 
incident  to  intoxication.  If  the  quantity  req- 
uisite to  a  state  of  intoxication  may  be 
safely  used«  it  is  a  compound  reasonably  li- 
able to  be  used  as  an  intoxicating  beverage. 
Wadfiworth  y.  Dunnam,  13  South.  597,  598, 
98  Ala.  610. 

"Intoxicating  liquors,"  as  used  in  a  Mis- 
souri dramshop  act,  making  it  a  criminal  of- 
fense for  any  person  to  sell  intoxicating 
liquors  without  a  license,  etc,  includes  bit- 
ters compounded  in  part  of  intoxicating 
liquor,  and  sold  for  other  than  medicinal 
purposes.    State  t.  Lillard,  78  Mo.  136,  138. 

As  "the  intention  of  our  statutes  regu- 
lating the  sale  of  intoxicating  liquors  is  to 
prevent  the  use  of  such  liquors  as  a  beverage, 
and  thus  to  check,  and,  if  possible,  extirpate, 
the  evils  of  intemperance,  these  statutes  are 
intended  to  apply  to  all  intoxicating  liquors 
which  would  be  resorted  to  to  gratify  the  ap- 
petite for  intoxicating  drinks,  but  there  is  a 
large  class  of  medicines,  bitters,  and  tinc- 
tures used,  not  as  beverages,  but  as  medi- 
cines, to  which  it  is  quite  obvious  that  these 
statutes  were  not  intended  to  apply,  although 
such  articles  are  composed  in  part  of  alcohol, 
and  if  used  in  sufficient  quantities  will  pro- 
duce intoxication.  It  would  be,  we  think,  a 
narrow  construction  of  these  statutes,  a  mere 
following  of  the  letter  without  regard  to  the 
spirit  and  object  of  the  law,  to  hold  that  the 
words  intoxicating  liquors'  should  include 
medicines  or  medicinal  preparations  when 
alcohol  is  used  in  them  in  quantities  capable 
of  producing  intoxication,  and  the  law  makes 
no  distinction  In  regard  to  th'e  manufacture, 
use,  and  sale  of  medicines  upon  the  ground 
that  they  are  or  are  not  the  product  of  quack- 
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sry.  But  when  intoxicating  drinks  intended 
to  be  sold  and  used  as  a  beverage  are,  by 
some  tincture  or  preparation,  sligbtly  dis- 
gulsecS^  so  as  to  have  to  some  extent  the  taste, 
flavor,  or  appearance  of  medicines  or  bitters, 
when  in  fact  they  are  really  meant  to  be 
sold  and  used  as  intoxicating  drinks,  such 
mixtures,  however  disguised,  are  within  the 
prohibition  of  the  law."  The  fact  that  Dr. 
Ham's. Aromatic  Invigorating  Spirit  contains 
20  per  cent  of  alcohol  does  not  necessarily 
prove  that  it  is  not  a  medicine,  and  the  bur- 
den of  showing  that  it  is  an  intoxicating 
liquor  is  on  the  person  asserting  such  fact 
Russell  V.  Sloan,  83  Vt  656,  658. 

Under  Gen.  St  i  8048,  relative  to  the 
sale  of  intoxicating  liquors»  providing  that 
the  term  "spirituous  and  intoxicating  liquors" 
shall  include  not  only  all  mixed  liquors,  but 
also  all  mixed  liquor  of  which  a  part  is 
spirituous  and  intoxicating,  liquors  spirituous 
and  intoxicating  in  their  nature  do  not  lose 
their  identity  when  compounded  with  drugs 
or  chemicals  for  use  as  medicine,  or  in  com- 
merce or  the  arts.  State  v.  Gray,  22  Atl.  676, 
676,  61  Oonn.  89. 

'^Intoxicating  liquors,'*  within  the.mean- 
ing  of  the  statute  prohibiting  their  keeping 
for  sale  without  a  license,  includes  any  liquor 
which  is  really  intoxicating,  though  it  is  sold 
to  be  used  as  a  medicine,  or  is  disguised  un- 
der the  name  of  a  medicine,  or  is  a  mixture 
of  liquor  and  other  ingredients.  But  if,  when 
mixed  with  other  ingredients,  it  cannot  be 
ubed  as  an  intoxicating  drink,  it  is  not  with- 
in the  prohibition  of  the  statute,  though  it 
contains  spirituous  liquor  as  one  of  its  in- 
gredlenta  Commonwealth  v.  Bamsdell,  180 
Mass.  68,  69. 

The  term  ^'intoxicating  liquors."  within 
the  meaning  of  the  statute  prohibiting  the 
sale  and  vending  thereof,  includes  all  kinds 
of  intoxicating  liquors,  and  it  is  immaterial 
whether  they  are  mixed  or  contain  some 
other  ingredient.  We  all  know,  from  obser- 
vation at  least,  that  many  of  these  vile  com- 
pounds are  more  hurtful  in  their  effect  than 
would  be  pure  liquor.  Howell  v.  State,  71 
Ga.  224,  228,  51  Am.  Rep.  259. 

"The  mere  fact  that  a  compound  sold  as 
a  medicine  contains  alcohol  sufficient  to  ren- 
der it  intoxicating  does  not  make  the  sale 
thereof  a  violation  of  the  statutes  prohibiting 
the  sale  of  Intoxicating  liquors,'  but  such 
a  law  cannot  be  evaded  by  selling  as  a  bever- 
age intoxicating  liquors  containing  drugs, 
barks,  or  seeds  which  have  medicinal  quali- 
ties. The  uses  to  which  the  compound  Is 
ordinarily  put,  the  purposes  for  which  it  is 
usually  bought,  and  its  effect  upon  the  sys- 
tem, are  material  facts  from  which  may  be 
inferred  the  intention  of  the  seller.  If  the 
other  ingredients  are  medicinal,  and  the  al- 
cohol is  used  either  as  a  necessary  preserva- 
tive or  vehicle  for  them,  if  from  all  the  facts 


and  circumstances  it  appears  that  the  sale  is 
of  the  other  ingredients  as  a  medicine^  and 
not  of  the  liquor  as  a  beverage,  the  seller 
is  protected."  King  v.  State,  58  Miss.  787. 
740,  88  Am.  Rep.  844. 

"Intoxicating  liquors"  means  liquors 
which  are  used  as  a  beverage,  and  their 
character  is  not  changed  by  putting  into  them 
roots  and  tinctures,  unless  they  change  the 
nature  or  character  of  the  liquor,  so  that  It 
is  no  longer  whisky  or  brandy.  If  its  distinc- 
tive character  as  an  intoxicating  liquor  was 
so  destroyed  that  it  could  not  be  used  as  a 
beverage,  and  becoming  in  fact  a  medicine 
to  be  used  for  diseases,  and  of  such  a  char- 
acter that  it  could  not  in  reason  be  styled 
or  used  as  an  intoxicating  drink,  the  sale  of 
it  is  not  a  sale  of  intoxicating  liquors.  So 
long  as  the  liquor  retains  its  character  as  an 
intoxicating  liquor  capable  of  use  as  a  bever- 
age^ notwithstanding  that  other  ingredients 
may  have  been  mixed  therewith,  it  is  an  in- 
toxicating liquor,  the  sale  of  which  is  pro- 
hibited. State  V.  Laffer,  88  Iowa,  422,  425; 
Carl  V.  State,  6  South.  118,  87  Ala.  17,  4  L. 
R.  A«  880.  If  the  other  ingredients  are  medi- 
cinal, and  the  alcohol  is  a  necessary  pre- 
servative or  vehicle  for  them,  the  sale  is  law- 
ful. Carl  V.  State,  6  South.  118»  U9,  87  Ala. 
17,  4  L.  R.  A.  88a 

Paresorlo. 

Paregoric  is  not  an  intoxicating  liquor, 
though  containing  sufficient  alcohol  to  pro- 
duce intoxication.  In  re  Intoxicating  Liquor 
Gases,  25  Ejin.  751«  766,  87  Am.  Rep.  284. 

Pop* 

An  article  balled  '^p,*'  which  the  testi- 
mony shows  was  a  malt  liquor  and  would  in- 
toxicate if  taken  in  sufficient  quantities, 
which  tasted  Uke  poor  beer,  and  was  drawn 
from  kegs  like  beer  kegs,  is  an  intoxicating 
liquor.  Godfreidson  t.  People^  88  IlL  284, 
286. 

As  property. 
See  "Property.* 


As  long  as  the  laws  for  licensing  the 
sale  of  intoxicating  liquors  have  existed,  rum 
and  other  alcoholic  liquids  have  been  held  to 
be  intoxicating  liquors  per  se.  Snider  v. 
State,  7  S.  B.  681,  682,  81  Ga.  768»  12  Am.  St 
Rep.  850. 

Splrltnova  liqvor  synuByiitoBS* 

See^  also,  "Spirituous  LiquoiSL" 

The  term  "intoxicating  liquors"  and 
"spirituous  liquors,"  when  used  in  a  license 
law,  are  synonymous.  State  t.  Jefferson 
Oounty  Oom'ra,  20  Fla.  426^  429. 

"Intoxicating  liquors,"  as  used  in  a  com- 
plaint dmrging  that  the  defendant  did  sell. 
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deal,  or  traffic  In  and  gire  away,  for  the  pur- 
pose of  evading  a  certain  act,  spiritnoni^  ar- 
dent or  intoxicating  liquors,  la  not  aynony- 
moQB  with  *'8plritnona  liquor,"  and  la  not  used 
as  a  mere  explanation  of  the  word  '*spirlt- 
uous,"  but  is  Intended  to  signify  something 
else.  All  spirituous  liquor  is  intoxicating, 
yet  all  intoxicating  liquor  is  not  spirituous. 
In  common  parlance,  "spirituous  liquor" 
means  distilled  liquor.  Fermented  liquor, 
though  intoxicating,  is  not  spirituous;  hence 
the  complaint  is  bad  for  uncertainty.  Clif- 
ford ▼.  State,  29  Wis.  827,  829. 

The  words  "Intoxicating  liquors''  are  not 
synonymous  with  the  words  "spirituous  liq- 
uors," since  there  are  certain  intoxicating  liq- 
uors which  are  not  spirituous.  Common- 
wealth y.  LtTermore^  70  Mass.  (4  Gray)  18, 
20. 

"Intoxicating  liquors"  is  not  synonymous 
with  "spirituous,  ylnous,  or  malt  liquors,"  as 
used  in  Code,  i  629,  requiring  a  license  for 
engaging  In  the  business  of  selling  vinous, 
spirituous,  or  malt  liquors;  for  a  given  liquor 
may  be  in  a  high  degree  intoxicating,  and 
yet  be  neither  spirituous,  vinous,  nor  malt. 
Fermented  or  hard  dder  is  an  illustration; 
cane  beer  Is  another.  Allred  v.  State,  8 
South.  56,  67»  89  Ala.  112. 

The  term  'intoxicating  liquor,"  as  used 
in  St  1850,  c.  284,  when  amending  a  statute 
by  striking  out  the  word  "spirituous,"  and 
inserting  the  word  "intoxicating,"  in  the  sev- 
eral clauses  prohibiting  the  retail  sale  of 
liquor,  included  a  larger  class  of  cases  than 
spirituous  liquors.  They  bear  the  relation  to 
each  other  of  genus  and  species.  All  spirit- 
uous liquors  are  intoxicating,  but  all  intoxi- 
cating liquors  are  not  spirituous.  The  word 
"intoxicating,"  ex  vl  termini,  includes  spirit- 
uous. Commonwealth  v.  Herrick,  60  Mass. 
(6  Cush.)  465,  467.  Thus,  the  mere  fact  that 
ale,  porter,  or  dder  is  intoxicating  does  not 
show  that  it  is  spirituous  liquor,  and  there- 
fore an  indictment  charging  the  sale  of 
"spirituous  liquor"  does  not  describe  the  sale 
of  ale,  porter,  or  dder.  State  v.  Adams,  51 
N.  H.  568,  569. 

Where  the  information  charged  defend- 
ant with  furnishing  liquor  to  one  who  was 
in  the  habit  of  getting  intoxicated,  contrary 
to  Laws  1901,  c.  141,  S  11,  and  the  evidence 
was  that  the  liquor  furnished  was  whisky, 
the  fact  that  in  an  instruction  the  court  re- 
ferred to  the  liquor  as  ^'intoxicating,"  instead 
of  "spirituous,"  gave  the  defendant  no  just 
cause  for  complaint;  for  In  view  of  the  fact 
that  all  spirituous  liquor  is  Intoxicating,  and 
there  is  no  claim  or  evidence  to  show  that 
anything  but  whisky,  which  is  both  spirit- 
uous and  intoxicating,  was  furnished,  the 
words  "intoxicating**  and  "spirituous," 
though  not  strictly  synonymous,  are  con- 
vertible. State  V.  Pritchard  (S.  D.)  91  N.  W. 
088.584. 


WUsky. 

Whisky  Is  an  intoxicating  liquor,  'rrhat 
whisky  win  intoxicate  la  as  well  known  as 
that  fire  will  bum  or  water  will  drovm."  Ba- 
gan  V.  States  58  Ind.  162,  163  (dting  Carmon 
V.  State,  18  Ind.  450. 451). 

The  phrase  '^intoxicating  liquor**  includes 
whisky,  and  hence,  on  a  prosecution  for  sell- 
ing intoxicating  liquor,  it  was  not  error  to 
instruct  that  whisky  was  an  intoxicant  Ed- 
gar V.  State,  87  Ark.  219,  223.  See,  also, 
State  V.  Lewis,  90  N.  W.  318,  86  Minn.  174. 

Judicial  notice  will  be  taken  that  the 
term  "intoxicating  liquor"  indudes  whisky, 
and  therefore  an  indictment  for  the  unlawful 
sale  of  "spirituous  liquor,  commonly  called 
*whlsky,*  *'  is  sufficient,  without  an  averment 
that  the  whisky  sold  was  an  intoxicating 
liquor.  Schllcht  v.  State,  56  Ind.  173,  176; 
Snider  v.  State,  7  S.  H  631,  632,  81  Ga.  753, 
12  Am.  St  Bep.  350. 

Wine. 

In  a  prosecution  for  selling  intoxicating 
liquor  on  election  day,  an  instruction  that 
"wine  Is  an  intoxicating  liquor  within  the 
meaning  of  the  statute^  and  its  sale  or  gift 
on  election  day  Is  prohibited,**  was  approved, 
the  court  saying:  "The  court  takes  Judicial 
knowledge  of  the  fact  that  wine  is  an  intoxi- 
cating liquor,  which  is  a  matter  of  common 
knowledge."  Wolf  v.  State,  27  S.  W.  77,  78. 
59  Ark.  297,  48  Am.  St  Rep.  34. 

Where  the  Legislature  declared  that  "by 
the  words  'spirit'  'spirituous  or  intoxicating 
liquor,*  shall  be  Intended  all  spirituous  or 
intoxicating  liquor,  and  all  mixed  liquor,  any 
part  of  which  is  spirituous  or  intoxicating, 
unless  otherwise  expressly  declared,**  a  stat- 
ute which  makes  it  a  criminal  offense  for 
any  person  to  sell  or  keep  for  sale  spirituous 
liquor,  or  to  solidt  or  to  take  an  order  there- 
for, covers  and  includes  the  selling  or  taking 
orders  for  intoxicating  wines.  No  reason  ap- 
pears why  the  Legislature  should  prohibit 
the  solidting  of  orders  for  one  kind  of  in- 
toxicating liquors  and  permit  it  as  to  others. 
Jones  V.  Surprise,  9  Atl.  384,  385,  64  N.  H. 
248. 

The  court  does  not  judicially  know  that 
wine  is  not  an  intoxicating  liquor,  and  will 
not  question  the  right  of  the  Legislature  to 
declare  it  to  be  intoxicating.  Jackson  v. 
State,  19  Ind.  312. 

Under  the  express  provisions  of  the 
Massachusetts  statutes,  the  term  "intoxicat- 
ing liquors**  Includes  wine.  Commonwealth 
V.  Dean,  80  Mass.  (14  Gray)  99;  Common- 
wealth V.  Chappel,  116  Mass.  7. 

"Intoxicating  liquors,"  as  need  in  Acts 
1876-77,  c.  38,  prohibiting  the  sale  of  intoxi- 
cating liquors,  etc.,  includes  port  wine.  State 
V.  Packer,  80  N.  C.  439,  440. 
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Under  Act  May  1, 1854,  S  4,  which  makes 
it  an  offense  to  keep  a  place  of  public  resort 
where  intoxicating  liquors  are  sold,  wine 
manufactured  of  the  pure  Juice  of  the  grape 
cultivated  in  the  state  is  not  included  within 
the  term  '^intoxicating  liquor/'  Johnston  y. 
State,  23  Ohio  St  556,  558. 

The  term  'Intoxicating  liquors,"  in  Sess. 
Acts  1887,  p.  180,  is  made  to  include  wine 
by  the  special  provision  of  section  1  of  the 
act    State  ▼.  Bouts,  36  Mo.  App.  265,  267. 

INTRA  VIRES. 

In  all  things  that  a  corporation  may  law- 
fully do,  the  discretion  and  acts  of  the  board 
of  directors  are  conclusively  deemed  to  be 
those  of  the  corporation.  Such  are  called 
"intra  vires  acts."  The  court  neither  can  nor 
should  undertake  to  control  or  interfere  with 
their  exercise.  Pittsburg,  C,  G.  &  St  L.  R. 
CJo.  V.  Dodd  (Ky.)  72  S.  W.  822,  827. 

INTRASTATE  COMMERCE. 

Within  the  classification  of  commerce 
under  interstate  and  "intrastate  commerce," 
the  latter  term  would  undoubtedly  include 
the  duty  of  a  common  carrier  to  receive  all 
proper  goods  offered  to  it  for  transportation, 
to  make  no  undue  indiscrimination  between 
shippers  of  a  like  class,  and  to  transport 
with  reasonable  expedition.  There  is  noth- 
ing essentially  national  in  these  require- 
ments. Swift  V.  Philadelphia  &  B.  B.  Co. 
(U.  S.)  64  Fed.  59,  6& 

INTRICACY. 

The  word  "intricacy,"  as  used  In  a  New 
York  statute  authorizing  the  court  to  grant 
a  struck  jury  only  in  cases  of  intricacy  and 
importance,  cannot  be  construed  to  mean  the 
testing  the  genuineness  of  a  signature  of  a 
note.  It  is  not  a  question  of  intricacy  de- 
manding more  than  ordinary  intelligence, 
though  it  may  be  difficult  to  come  to  a  satis- 
factory conclusion.  Poucher  ▼•  Livingston 
(N.  Y.)  2  Wend.  296. 

INTRINSIC  VALUE. 

•*The  *intrinslc  value'  of  a  thing  Is  its 
true,  inherent,  and  essential  value,  not  de- 
pending on  accident,  place,  or  person,  but 
the  same  everywhere  and  to  every  one." 
Bank  of  North  Carolina  v.  Ford,  27  N.  C.  692, 
698.  The  terms  "market  value"  and  "intrin- 
sic value"  are  not  synonymous.  Douglas  v. 
Merceles,  25  N.  J.  Eq.  (10  C.  B.  Green)  144, 
146. 


INTRODUCED. 

"Introduced,"  as  used  in  a  bill  of  ex- 
ceptions reciting  "that  this  was  all  the  evi- 


dence 'introduced'  on  the  trial  of  said  cause,** 
is  equivalent  to  the  word  given.  Jones  ▼. 
Layman,  24  N.  B.  863,  364,  123  Ind.  569;  Koi- 
nedy  v.  Divine,  77  Ind.  490. 492;  Stair  ▼.  Blch- 
ardson,  9  N.  EL  800,  301,  108  Ind.  429  (citing 
Beatty  v.  0'Ck>nnor,  106  Ind.  81,  5  N.  E.  880). 

Liquor  is  not  "Introduced"  Into  the  In- 
dian country,  within  the  meaning  of  Rev.  St. 
n  2139,  2140,  and  29  Stat.  p.  506,  c  109.  pro- 
hibiting the  introduction  of  liquors  Into  the 
Indian  country,  by  the  mere  act  of  transport- 
ing such  liquors  across  an  Indian  reservation 
to  a  place  where  the  owner  may  lawfully 
dispose  of  it.  United  States  v.  Four  Bottles 
Sour-Mash  Whiskey  (U.  S.)  90  Fed.  720.  723. 

INTROMISSION. 

"Intromission"  is  a  term  signifying  deal- 
ings in  stock,  goods,  or  cash  of  a  principal 
coming  into  the  hands  of  his  agent,  to  be  ac- 
counted for  by  the  agent  to  his  principal.  It 
is  a  term  partly  legal  and  partly  mercantile. 
Stewart  v.  McKean.  29  £ng.  Law  &  £q.  883, 
891.  393.  . 

INTRUDER. 

As  the  term  is  used  when  speaking  of  an 
Intruder  on  lands,  one  who  enters  upon  land 
without  either  right  of  possession  or  color 
of  title  is  an  intruder.  Miller  v.  McCullough, 
104  Pa.  624.  630. 

When  a  defendant  is  In  possession  of 
land,  claiming  the  same  in  good  faith,  under 
a  legal  right,  as  shown  by  his  deed,  he  cannot 
be  rejected  therefrom  as  an  intruder  under 
section  4000  of  the  Code.  Bussel  ▼•  Cham- 
bers, 43  Ga.  478^  479. 

IKTBUSION. 

Trespass  distinguished,  see  'Trespass." 

"Intrusion"  is,  at  common  law.  "one  of 
the  modes  of  ouster  of  the  freehold,  and  is 
defined  to  be  an  entry  by  a  stranger  after  a 
particular  estate  of  freehold  is  determined 
before  him  in  reversion  or  remainder,  as 
when  a  tenant  for  life  dieth  seised  of  certain 
lands  and  tenements,  and  a  stranger  cometh 
thereon  after  such  death  of  the  tenant,  and 
before  any  entry  of  him  in  reversion  or  re- 
mainder." Hulick  V.  Scovll,  9  111.  (4  Gilm.) 
159,  170  (citing  3  Ch.  Bl.  169);  Birthright  v. 
Hall  (Va.)  8  Munf.  536»  540;  Boylan  ▼.  Dein- 
zer,  18  Ati.  119,  121. 

INTRUST. 

To  "intrust"  is  "to  deliver  in  trust,''  "td 
confide  to  the  care  of,"  "to  commit  to  another 
with  confidence  in  his  fidelity."  Smith  v. 
Marden,  60  N.  H.  509,  510  (citing  Webster). 

The  word  ••intrusted,"  in  the  New  York 
factors'   act  of  1830,   providing  that  every 
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factor  or  other  agent  intrusted  with  the  pos- 
session of  any  bill  of  lading,  customhouse 
permit,  or  warehouse  keeper's  receipt  for  the 
delivery  of  any  merchandise  shall  be  deemed 
the  owner  thereof  for  the  purposes  of  sale, 
imports  that  such  document  must  have  been 
delivered  or  transmitted  by  the  owner  of  the 
merchandise  personally  or  by  his  authorized 
agent,  or  it  must  have  been  obtained  by  the 
factor  in  the  proper  and  ordinary  mode  of 
discharging  the  duties  of  his  trust.  Bonito 
V.  Mosquera,  15  N.  Y.  Super.  Ct  (2  Bosw.) 
401,  450. 

"Intrusted  with  the  possession  of  goods,** 
as  used  in  5  &  6  Vict  c.  30,  providing  that 
any  agent  who  shall  thereafter  be  intrusted 
with  the  possession  of  goods  shall  be  deem- 
ed to  be  the  owner  so  far  as  to  give  validity 
to  any  contract  or  agreement  by  way  of 
pledge,  lien,  or  security  with  the  agent,  the 
expression  "any  agent  intrusted  with  the 
possession  of  goods"  meant  any  agent  in- 
trusted with  goods  for  the  purpose  of  mer- 
cantile transactions,  and  could  not  apply  to 
servants  of  the  owner  of  goods,  employed  in 
the  care  or  carriage  of  them.  Wood  v.  Row- 
cliffe,  6  Hare,  183,  191. 

"Intrusted,"  within  Rev.  St  c.  109,  S  4. 
providing  that  every  person-  having  any 
goods,  effects,  or  credits  of  the  principal  de- 
fendant intrusted  or  deposited  in  his  hands 
or  possession,  means  something  more  than 
mere  possession.  The  mere  possession  of 
property  by  a  party  having  no  claim  to  hold 
it  against  the  owner  does  not  render  him  lia- 
ble therefor  as  trustee.  Staniels  v.  Raymond, 
68  Mass.  (4  Cush.)  314,  316. 

The  word  "Intrusted,"  In  Comp.  Laws, 
S  2380,  making  it  embezzlement  for  any  clerk, 
etc.,  to  whom  any  money,  goods,  or  chattels 
or  other  property  shall  be  intrusted  by  his 
master  or  employer,  to  withdraw  himself 
from  his  master  or  employer,  and  go  away 
with  the  money,  etc.,  with  intent  to  steal  the 
same,  characterizes  the  act  of  a  master  who 
intrusts  his  employ^  with  bills  to  collect,  and 
therefore  the  money  collected  by  the  clerk  is 
money  intrusted  to  him  by  his  employer,  and 
he  is  guilty  of  embezzlement  if  he  appropri- 
ates the  same.  Ex  parte  Ricord,  11  Nev.  287, 
291. 

A  grantee  accepting  a  conveyance  of  all 
nonexempt  property  of  a  debtor  in  trust  for 
liis  creditors  has  property  "intrusted  in  his 
hands,"  within  the  meaning  of  Pub.  St  c. 
183,  S  21,  providing  for  the  attachment  of 
property  intrusted  in  the  hands  of  a  person 
summoned  as  a  trustee,  where  such  grantee 
has  done  nothing  about  taking  possession  of 
the  property,  and  no  creditors  have  become 
parties  to  the  conveyance.  Avery  y.  Monroe, 
51  N.  B.  452,  172  Mass.  132,  70  Am.  St  Rep. 
250. 

One  employed  on  a  salary  to  sell  goods 
which  are  put  into  his  manual  possession  is 


a  person  "intrusted  with  merchandise  and 
having  authority  to  sell  or  consign  the  same," 
witliln  the  meaning  of  Pub.  St  c.  71,  S  3,  pro- 
tecting one  who  receives  goods  from  such 
person,  and  advances  money  thereon  in  good 
faith,  believing  him  to  be  the  actual  owner. 
Cairns  t.  Page,  43  N.  E.  503,  504,  165  Mass. 
552. 

St  1887,  c.  270,  S  1,  subd.  1,  making  an 
employer  liable  for  injuries  caused  by  de- 
fects in  machinery,  etc.,  arising  from  the 
negligence  of  one  "intrusted  with  the  duty 
of  seeing"  that  the  machinery  was  in  proper 
condition,  may  be  construed  to  include  the 
person  who  understood  the  machinery  and 
looked  after  it,  though,  in  making  repairs 
and  looking  after  the  machinery,  he  was  sub- 
ject to  orders.  Coplthorne  v.  Hardy,  53  N. 
E.  915,  173  Mass.  400. 

Animals  for  pasturase. 

"Intrusted,"  as  used  in  Gen.  St  c.  125, 
S  2,  which  provides  that  any  person  to  whom 
any  horses,  cattle,  sheep,  or  other  domestic 
animals  shall  be  intrusted  to  be  pastured  or 
boarded  shall  have  a  lien  thereon,  etc.,  means 
"intrusted"  by  the  owner  or  other  persons 
having  authority  to  pledge  the  animals  for 
such  purpose.  It  implies  some  privity  be- 
tween the  owner  or  person  having  the  right 
of  disposing  of  the  goods,  and  him  in  whose 
favor  the  lien  is  claimed.  Sargent  y.  Usher, 
55  N.  H.  287,  290,  20  Am.  Dec.  208. 

A  person  pasturing  another's  cows  or 
cow  for  the  season,  in  the  usual  manner,  un- 
der an  agreement  with  the  owner,  is  "in- 
trusted" with  the  animal,  within  the  statute 
giving  a  lien  to  persons  to  whom  cattle  are 
intrusted  to  be  pastured  or  boarded.  Smith 
T.  Marden,  60  N.  H.  509,  510. 

MaU  matter. 

A  local  mail  agent  is  ''intrusted  with 
mail  matter"  when  he  receives  a  single  letter 
to  be  delivered  to  a  mail  agent  to  be  convey- 
ed to  its  destination  through  the  mails,  and 
he  is  Just  as  guilty  if  he  open  and  steal  the 
contents  of  such  letter  as  if  he  had  stolen 
the  contents  of  a  letter  taken  unlawfully 
from  a  mall  bag  or  pack  with  which  he  was 
intrusted.  United  States  v.  Hamilton  (U.  S.) 
9  Fed.  442,  443i 

The  term  "person  intrusted  with  the 
mails,"  in  the  federal  statute  providing  a 
punishment  for  robbing  any  carrier  or  agent 
or  other  person  intrusted  with  the  mails,  in- 
cludes a  postmaster,  and  therefore  one  taking 
a  mail  package  from  him  by  force  is  guilty 
of  robbing  the  mail,  even  though  such  pack- 
age was  not  in  the  post  office,  but  had  been 
removed  to  some  other  place,  and  although 
the  postmaster  may  have  intended  to  ap- 
propriate the  same  for  a  private  debt  due  to 
himself.  United  States  y.  Bowman,  5  Pac 
333,  334^  8  N.  M«  201. 
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INTOLERABLE. 

''Intolerable'*  means  not  to  be  borne. 
Shaw  y.  Shaw,  17  Oonn.  189,  193. 

DTTOIiERABXiE  OBUELTY. 

The  term  "Intolerable  cruelty,**  as  need 
In  a  statute  relating  to  dlTorce,  Imports  bar- 
barous, savage,  and  Inhuman  acts.  They 
must  be  of  that  character  as  to  be,  in  fact, 
intolerable — not  to  be  borne.  "Intolerable 
cruelty"  has  the  same  meaning  as  preylously 
given  by  courts  of  Great  Britain  to  the  term 
"extreme  cruelty"  in  divorce  statutes,  and  is 
therefore  to  be  treated  as  synonymous  with 
that  term.    Shaw  ▼.  Shaw,  17  Ck>nn.  189, 193. 

Mere  faults  of  temper  nnd  of  manner  do 
not  constitute  "Intolerable  cruelty,"  so  as  to 
render  the  continuance  of  the  marriage  rela- 
tion by  the  suffering  victim  Impracticable 
and  be  a  ground  for  divorce.  Morehouse  ▼• 
Morehouse,  39  AU.  616,  619,  70  Oonn.  420. 

DTTOLEBABLE  SEVERITY. 

"Intolerable  severity"  and  extreme  cruel- 
ty, "as  causes  for  divorce,  are  substantially 
identical."    Blaln  v.  Blain,  46  Vt  638»  6^ 

INURE. 

The  word  "inure,"  as  used  in  a  statute 
providing  that  grants  to  build  and  operate 
waterworks  shall  be  made  to  inure  for  not 
more  than  a  certain  number  of  years,  means 
"to  take  or  have  efTect;  to  operate."  Oe- 
dar  Rapids  Water  Co.  v.  Olty  of  Cedar 
Rapids,  91  N.  W.  1081,  1083,  118  Iowa,  234. 

The  word  "inure,"  In  Const  1885,  art 
10,  S  2,  providing  that  certain  homestead 
exemptions  shall  inure  to  the  widow  and 
heirs  of  the  party  entitled  to  such  exemp- 
tion, is  employed  Instead  of  "accrue,"  and 
Is  not  equivalent  to  the  word  "descent"  or 
any  other  word  Importing  the  descent  of 
property.  The  rights  of  the  widow  in  the 
property  of  her  husband  are  dependent  alone 
upon  the  statutes  of  descent  and  dower. 
Hlnson  v.  Booth,  22  South.  687,  091,  39 
Fla.  833.  It  does  not,  therefore,  operate  to 
take  away  her  dower  right  In  that  portion 
of  the  real  estate  exempted  as  a  homestead. 
Godwin  ▼.  King,  13  South.  108^  110,  81  Fla. 
526. 

As  used  in  U.  S.  Pension  Laws,  I  47, 
providing  that  no  sum  of  money  due  or  to 
become  due  to  any  pensioner  shall  be  lia- 
ble to  attachment  If  the  same  remains  with 
the  Pension  Office,  or  is  in  force  of  trans- 
mission to  the  pensioner  entitled  thereto, 
but  shall  inure  to  his  own  benefit,  the  phrase 
'*lnure  to  his  own  benefit"  means  that  the 
pensioner  may  use  the  money  in  any  manner 
he  may  see  proper  for  his  own  benefit  and  to 
secure  the  comfort  of  his  family,  free  from 


attacks  of  creditors.  Holmes  ▼.  Tallada,  17 
AtL  238,  126  Pa.  183,  8  L.  B.  A.  219,  U  Am. 
St  Rep.  88a 

INVALID. 

otherwise  Invalid,  see  "Otherwise.** 

The  term  "invalid,"  when  used  in  a 
statute  providing  that  if  any  foreign  cor- 
poration commence  to  do  business  in  the 
state  without  first  filing  certain  statements 
and  certificates,  all  acts  and  contracts  made 
by  it  during  the  time  It  neglects  to  make 
such  filing  shall  be  void  and  mvalid«  Is  used 
interchangeably  with  "void,"  and  adds  no 
force  to  It  but  In  this  Instance  will  be  con- 
strued as  voidable,  merely,  rather  than- ab- 
solutely void.  Mutual  Ben.  Life  Ins.  Co. 
V.  Wlnne,  49  Pac.  446,  448;  460,  20  Mont  20. 

The  word  "invalid"  has  precisely  the 
same  meaning  as  the  two  words  "not  valid." 
Hood  ▼.  Perry,  76  Ga.  310,  312. 

Rev.  St  S  6486,  provides  that  when- 
ever the  sale  of  any  lands  for  taxes  is  in- 
valid, the  county  auditor  shall  not  convey 
such  lands,  but  the  purchase  money  and 
interest  thereon  shall  be  refunded  out  of 
the  county  treasury  to  the  purchaser,  etc. 
Section  6487  declares  that  no  sale  or  convey- 
ance of  land  for  taxes  shall  be  valid  If  such 
land  shall  not  have  been  liable  to  taxation, 
etc.,  and  In  all  such  cases  the  money  paid 
by  the  purchaser  at  such  void  sale  shall  be 
refunded  out  of  the  county  treasury  on  the 
order  of  the  county  auditor.  Held,  that  the 
word  "Invalid,"  as  used  in  section  6486, 
will  be  construed  in  connection  with  the  lan- 
guage "such  void  sale,"  used  in  section  6487, 
and  to  mean  void«  so  that  the  statute,  in 
giving  a  right  to  a  purchaser  to  recover 
money  paid  by  him  on  an  invalid  sale,  in- 
tends a  sale  utterly  ineffectual  for  any  and 
all  purposes,  and  hence,  where  a  sale  is  ef- 
fectual to  convey  a  lien,  the  purchaser  can- 
not recover  the  money  paid  by  him.  The 
right  to  have  the  purchase  money  refunded 
depends,  not  upon  the  efficacy  of  the  sale 
to  convey  title,  but  upon  its  efficacy  to  carry 
to  the  purchaser  the  lien  of  the  taxing 
power.  State  v.  Casteel,  11  N.  E.  219,  223, 
110  Ind.  174. 

INVASION. 

"Invasion"  necessarily  supposes  organi- 
sation and  military  power  or  force.  Boon  ▼. 
Mtngi  Ins.  Co.,  40  Conn.  676,  684. 

Where  an  insurance  policy  was  Issued 
during  the  Rebellion  on  property  in  a  state 
bordering  on  the  states  in  Insurrection,  in 
an  exception  of  risks  from  invasion,  an  in- 
vasion involved,  of  necessity,  resistance  by 
the  constituted  authorities  of  the  govern- 
ment and  the  employment  of  its  military 
force.    Destruction  of  property  by  fire  wai 
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unite  as  likely  to  be  caused  by  resistance 
to  the  usurping  military  power  as  by.  the 
direct  action  of  that  power  itself.  iStna 
Ins.  Co.  y.  Boon,  05  U.  &  117, 129,  24  U  Bd. 
895. 

INVEIGLE-INVEIGLEMENT. 

**To  inveigle  is  to  persuade  to  something 
bad  or  hurtful  by  deceptlye  arts  or  flattery; 
to  wheedle;  to  allure;  to  entice;  to  seduce. 
Webst  Diet  In  a  legal  sense,  it  is  to  Induce 
a  party  to  come  within  the  Jurisdiction  of 
the  court  by  some  scheme,  subterfuge,  fraud, 
trick,  device,  or  misrepresentation,  that  he 
may  be  served  with  process."  Higgins  v. 
Dewey,  13  N.  Y.  Supp.  670. 

The  word  •'inveigle"  is  defined  to  be 
to  persuade  to  something  bad;  to  wheedle; 
to  entice;  to  beguile.  To  inveigle  Involves 
no  physical  force,  but  such  mental  control 
over  the  person  inveigled  as  to  entice  him 
to  do  what  it  is  designed  or  intended  to  be- 
guile him  to  do,  and,  if  this  be  accomplished 
by  falsehood,  by  deceit,  misrepresentation,  or 
device,  whatever  it  may  be,  which  captivates 
the  mind,  the  crime  is  committed.  People  v. 
De  Leon  (N.  Y.)  47  Hun,  808,  310. 

To  inveigle,  when  speaking  of  the  in- 
veiglement of  a  slave,  is  to  seduce,  entice, 
and  decoy.  This  is  merely  persuasive,  and, 
until  consummated  by  the  slave  departing 
flrom  the  owner's  service,  there  is  no  of- 
fense. When  that  occurs,  the  defendant  has 
inveigled,  stolen,  and  carried  him  away. 
State  V.  Mc€k>y  (8.  0.)  2  Speers,  711,  716. 

Within  Laws  Or.  1887,  S  1746,  punish- 
ing every  person  who,  without  lawful  au- 
thority, "forcibly  seizes  and  confines  another, 
or  inveigles  or  kidnaps  another,"  with  intent 
to  cause  such  other  person  to  be  sent  out  of 
the  state  against  his  will,  **lnveigle"  means 
to  seduce  them,  to  entice  them,  not  by  force, 
but  by  some  art,  some  device,  some  repre- 
sentation which  is  essentially  false,  and  cal- 
culated to  secure  action  on  the  part  of  the 
person  sought  to  be  inveigled;  to  secure  his 
acquiescence  in  the  purpose  of  the  mover,  so 
that  he  may  become  within  the  control  of 
some  person  or  persons,  with  intent  that  he 
be  sent  out  of  the  state.  In  re  Kelly  (U.  8.) 
46  Fed.  653,  655. 

Inducing  a  person  to  go  to  a  foreign 
country  by  the  promise  of  work  at  a  speci- 
fied compensation,  when  the  person  making 
the  promise  knows  that  such  compensation 
will  not  be  obtained,  is  not  an  inveiglement 
Goodwin  V.  Burke,  10  N.  Y.  Supp.  628,  629, 
67  Hun,  592. 

Inducing  a  woman  to  embark  for  a  for- 
eign country  on  the  pretense  that  she  was 
to  be  employed  as  a  governess  in  a  family, 
whereas  the  Intention  was  tbat  she  should 
be  confined  in  a  house  of  prostitution,  con- 


stitutes an  inveiglement,  within  the  mean- 
ing of  the  statute.  People  v.  DeLeon,  16 
N.  B.  46,  47,  100  N.  T.  226^  4  Am.  8t  Rep. 
444. 

INVENTION. 

See  "Patentable  Inventian**;  'TTseful  In- 
vention." 
As  property,  see  "Property." 

An  invention  is  the  finding  out;  the 
contriving;  the  creating  of  sometliing  which 
did  not  exist  and  was  not  known  before, 
and  which  can  be  made  useful  and  advan- 
tageous in  the  pursuance  of  life,  or  can 
add  to  the  enjoyment  of  mankind.  Leiders- 
dorf  V.  Flint  (U.  S.)  15  Fed.  Gas.  260,  261. 

The  term  'invention,"  in  the  sense  of 
the  patent  law,  is  the  finding  out,  contriv- 
ing, devising,  or  creating  something  new 
and  useful  which  did  not  exist  before,  by 
an  operation  of  the  intellect  Ransom  v. 
New  York  (U.  S.)  20  Fed.  Gas.  286,  291. 

An  invention  resides  in  the  conception 
of  a  thing  and  its  embodiment  Rose  v. 
Hirsh  (U.  S.)  77  Fed.  468,  471,  23  0.  O.  A. 
246. 

An  invention  involves  the  conception  of 
means  which,  when  embodied  in  a  concrete 
form,  may  become  the  subject  of  a  patent 
It  is  a  mental  result,  and  the  machine,  pro- 
cess, or  product  is  but  its  material  refiex 
and  embodiment  Smith  v.  Nichols,  88  U. 
S.  (21  Wall.)  112,  118,  22  L.  Ed.  666;  Head  v. 
Porter  (U.  S.)  70  Fed.  498,  504. 

Invention  is  that  intuitive  faculty  of 
the  mind  put  forth  in  search  of  new  re- 
sults or  new  methods,  creating  what  had  not 
before  existed,  or  bringing  to  life  what  had 
been  hidden  from  vision.  Tills  is  in  con- 
tradistinction to  that  suggestion  of  common 
experience  which  arose  spontaneously  and  by 
a  process  of  human  reasoning  in  the  minds 
of  those  who  had  become  acquainted  with  the 
circumstances  with  which  they  had  to  deal. 
Hollister  v.  Benedict  &  Bnmham  Mfg.  Ck>. 
113  U.  8.  59,  72,  73,  5  Sup.  Ct  717,  724,  28 
L.  Ed.  901;  J.  J.  Warren  Go.  v.  Rosenblatt 
(U.  S.)  80  Fed.  540,  542,  25  G.  G.  A.  625. 

The  test  of  invention,  within  the  mean- 
ing of  the  patent  law  in  all  cases,  is  whether 
the  device  or  Improvement  is  the  product 
of  an  original  conception  of  the  patentee.  It 
must  involve  something  beyond  what  is  ob- 
vious to  persons  skilled  in  the  order  to 
which  it  relates,  and  it  must  amount  to 
something  more  than  a  mere  carrying  for- 
ward or  more  extended  application  of  an 
original  idea  of  another.  It  must  be,  under 
the  statute,  new  as  well  as  useful.  P.  H. 
Murphy  Mfg.  Co.  v.  Excelsior  Gar  Roof  Go. 
(U.  S.)  70  Fed.  491,  495. 
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When  a  person  has  Invented  some  mode 
of  carrying  into  effect  a  law  of  natural 
science,  or  a  rule  of  practice,  It  is  the  ap- 
plication of  that  law  or  rule  which  consti- 
tutes the  peculiar  feature  of  Invention. 
Electric  Smelting  &  Aluminum  Go.  y.  Pitts- 
burgh Reduction  Co.  (U.  S.)  Ill  Fed.  742, 
756  (citing  Sewall  ▼.  Jones,  91  U.  S.  184, 
23  Lu  Ed.  275). 

There  is  no  hard  and  fast  rule  by  which 
to  judge  invention.  Each  case  must  stand 
upon  its  own  facts;  but  where  it  appears 
that  the  patented  structure  is  at  the  head 
of  the  evolution  in  its  particular  order,  that 
it  is  a  marked  improvement  on  what  pre- 
ceded it,  that  it  does  better  work  and  ac- 
complishes more  satisfactory  results,  the 
court  should  surely  be  predisposed  in  its 
favor.  Bray  v.  United  States  Net  &  Twine 
Co.  (U.  S.)  70  Fed.  1006,  1007. 

A  device  which  is  novel  in  construction, 
which  is  useful,  and  which  goes  into  im- 
mediate and  general  use  is  an  invention. 
Holmes  v.  Truman  (U.  S.)  67  Fed.  542,  544, 
14  O.  0.  A.  517. 

Invention  Is  the  arrangement  of  ma- 
chinery designed  through  the  operation  of 
the  laws  of  nature  to  accomplish  a  certain 
result  Hammerschlag  v.  Scamonl  (U.  S.) 
7  Fed.  584.  590. 

Adaptation  to  new  use. 

It  is  no  new  invention  to  use  an  old 
machine  for  a  new  purpose.  The  inventor 
of  a  machine  is  entitled  to  the  benefit  of  all 
the  uses  to  which  it  can  be  put,  no  matter 
whether  he  had  conceived  the  idea  of  the 
use  or  not  Roberts  v.  Ryer,  91  U.  S.  150, 
157,  23  L.  Ed.  267. 

Ascresation  or  eombination* 

An  hivention  is  the  finding  out  by  some 
effort  and  understanding.  The  mere  putting 
of  two  things  together,  although  it  was  nev- 
er done  before,  Is  no  Invention  to  entitle  one 
to  a  patent  on  some  contrivance  as  an  in- 
vention. It  must  have  been  found  out  by 
mental  labor  and  intellectual  creation,  and, 
if  the  result  of  accident  it  must  be  what 
would  not  occur  to  all  persons  skilled  in  the 
art  who  wished  to  produce  the  same  result 
There  must  be  some  addition  to  the  common 
stock  of  knowledge,  and  not  merely  the  first 
use  of  what  was  known  before.  Earle  v. 
Sawyer  CD.  S.)  8  Fed.  Gas.  254,  255. 

In  a  suit  for  infringement  of  a  patent  it 
was  claimed  that  there  was  not  invention  in 
the  new  mechanism,  but  only  an  aggrega- 
tion of  old  elements.  The  court  said:  "A 
careful  examination  of  the  testimony  and  of 
the  machine  itself  has  satisfied  me  that  al- 
though the  elements  of  combination  claimed 
in  the  patent  are  old,  the  combination  Itself 
displays  Invention.  A  new  and  valuable  re- 
sult has  been  obtained.    The  safety  and  effi- 


ciency of  the  machine  have  been  greatly  en- 
hanced, and  the  profits  resulting  from  its  op- 
eration greatly  increased."  United  States 
Printing  Co.  v.  American  Playing-Card  Co. 
(U.  S.)  70  Fed.  50,  52. 

Unless  a  combination  accomplishes  some 
new  result,  the  mere  multiplicity  of  elements 
does  not  make  it  patentable.  So  long  as  each 
element  performs  some  old  and  well-known 
function,  the  result  is  not  a.  patentable  com- 
bination, but  an  aggregation  of  elements. 
Indeed,  the  multiplicity  of  elements  may  go 
on  indefinitely  without  creating  a  patentable 
combination  unless  by  their  collocation  a  new 
result  is  produced.  Fuller  &  Johnson  Mfg. 
Co.  V.  Bender  (U.  S.)  69  Fed.  999,  1000  (cit- 
ing Richards  v.  Chase  Elevator  Co.,  158  U. 
S.  299,  15  Sup.  Ct  831,  40  L.  Ed.  225). 

Invention  does  not  include  the  mere 
bringing  of  old  devices  into  Juxtaposition,  and 
there  allowing  each  to  work  out  its  own  effect 
without  the  production  of  something  novel, 
but  it  includes  any  new  combination  which 
produces  new  and  useful  results,  though  all 
the  constituents  of  the  combination  were 
well  known  and  in  common  use  before  the 
combination  was  made.  But  the  results 
must  be  a  product  of  the  combination,  and 
not  a  mere  aggregate  of  several  results,  each 
the  complete  product  of  one  of  the  combined 
elements.  Halles  v.  Van  lYormer,  87  U.  S. 
(20  Wall.)  853,  368,  22  U  Ed.  241. 

The  term  'Invention,"  within  the  mean- 
ing of  patent  laws,  includes  a  novel  organiza- 
tion of  co-operative  elements  or  devices  Into 
a  useful  mechanism,  whether  the  elements 
be  Individually  old  or  new;  but  the  mere 
discovery  that  it  would  be  a  good  thing  to  at- 
tach advertisements  permanently  to  balloons, 
does  not  come  within  the  meaning.  In  re 
GU)uld,  8  D.  0.  (1  McArthur)  410,  413. 

There  is  no  Invention  in  merely  select- 
ing and  putting  together  the  most  desirable 
parts  of  different  machines  in  the  same  art 
where  each  operates  in  the  same  way  in  the 
new  machine  as  it  did  in  the  old,  and  effects 
the  same  results.  When  the  assembled  old 
elements  effect  a  new  mode  of  operation  pro- 
ducing a  more  beneficial  result  this  rule 
does  not  hold.  Overweight  Counterbalance 
Elevator  (3o.  v.  Henry  Vogt  Mach.  Co.  (U. 
S.)  102  Fed.  957,  961,  43  C.  C.  A.  80;  Bum- 
ham  V.  Union  Mfg.  Co.  (U.  S.)  110  Fed.  765. 
770,  49  C.  C.  A.  163. 

diange  of  form  or  plaoe. 

A  mere  change  in  the  form  of  a  spring 
or  its  place  of  attachment  in  a  carpet  sweep- 
er, by  which  vertical  motion  of  the  wheels 
relative  to  the  case  is  obtained,  is  not  in- 
vention. Goshen  Sweeper  Co.  v.  Bissell  Car- 
pet Sweeper  Ck).  (U.  S.)  72  Fed.  67,  77,  19  C. 
C.  A.  13. 

A  rearrangement  is  not  sufficient  to  con- 
stitute invention  where  it  would  have  sug- 
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gested  Itself  to  any  one  skilled  In  the  art 
It  l8  not  sufficient  that  the  patentee  may 
have  produced  a  better  and  more  merchant- 
able article,  but  there  must  have  been  some- 
thing novel  in  the  means  which  were  employ- 
ed in  its  production.  Andrews  v.  Thum  (U. 
S.)  67  Fed.  911,  913,  15  C.  0.  A.  67. 

In  Webster  Loom  Co.  v.  Higgins,  105  U. 
S.  5S0,  26  L.  Ed.  1177,  Justice  Bradley  Says 
it  may  be  laid  down  as  a  general  rule,  though 
perhaps  not  an  invariable  one,  that,  if  a  new 
combination  and  arrangement  of  known  ele- 
ments produces  a  new  and  beneficial  result 
never  attained  before  it,  is  evidence  of  in- 
vention. De  La  Vergne  Refrigerating  Mach. 
Go.  y.  Featherstone  (U.  S.)  67  Fed.  937,  839. 

A  change  only  in  the  form,  proportions, 
or  degree  is  not  invention.  Smith  v.  Nichols, 
88  U.  S.  (21  Wall.)  112,  119,  22  L.  Ed.  566; 
Soebner  v.  Favorite  Stove  &  Range  Co.  (U. 
S.)  84  Fed.  182,  187,  28  C.  C.  A.  817. 

It  is  not  enough  that  a  thing  shall  be 
new  in  the  sense  that  in  the  shape  or  form 
in  which  it  Is  produced  it  shall  not  have  been 
known  before,  and  that  it  shall  be  useful,  but 
that  it  must,  under  the  Constitution,  be  an 
invention  or  a  discovery.  J.  J.  Warren  Co.  v. 
Rbsenblatt  (U.  S.)  80  Fed.  540,  542,  25  O.  C. 
A.  625. 

It  rarely  happens  that  old  instrumentali- 
ties are  so  perfectiy  adapted  to  a  use  for 
which  they  were  not  originally  intended  as 
not  to  require  any  alteration  or  modification. 
If  these  changes  involve  only  the  exercise 
of  ordinary  mechanical  skill,  fhey  do  not 
sanction  the  patent;  and,  in  most  of  the  ad- 
judged cases  where  it  has  been  held  that  the 
application  of  old  devices  to  a  new  use  was 
not  patentable,  there  were  changes  of  form, 
proportion,  or  organization  of  this  charac- 
ter which  were  necessary  to  accommodate 
them  to  the  new  occasion.  Aron  v.  Manhat- 
tan R.  Co.,  132  U.  S.  90,  10  Sup.  Ct.  24,  33  L. 
Ed.  272.  The  circumstance  that  the  same 
congregation  of  devices  has  never  been  as- 
sembled in  a  new  location  is  not  controlling, 
and  often  of  little  value,  in  determining  the 
question  of  a  patentable  novelty.  The  as- 
semblage may  be  nothing  but  another  in- 
stance of  a  double  use,  and,  when  they  re- 
quire special  adaptation  to  the  new  arrange- 
ment and  occasion,  it  still  remains  to  inquire^ 
whether  this  has  required  invention?  Dun- 
bar V.  Eastern  Elevating  Co.  (U.  8.)  81  Fed. 
201,  206,  26  G.  C.  A.  330. 

OlKange  of  material. 

A  change  in  a  well-known  material  alone 
does  not  ^constitute  invention.  Fruit  Clean- 
ing Co.  V.  Fresno  Home  Packing  Co.  (U.  8.) 
94  Fed.  845,  863. 

The  use  of  one  material  instead  of  an- 
other In  constructing  a  known  machine  is 
In  most  cases  so  obvious  a  matter  of  mere 


mechanical  judgment,  and  not  of  Invention, 
that  it  cannot  be  called  an  invention  unless 
some  new  and  useful  result  and  increase  of 
efficiency,  or  a  decided  saving  in  the  opera- 
tion, is  clearly  attained.  Hicks  v.  Kelsey, 
85  U.  8.  (18  WalL)  670,  673,  21  L.  Ed.  852; 
George  Frost  Co.  v.  Cohn  (U.  8.)  112  Fed. 
1000,  1010. 

The  use  of  a  rubber  button  in  place  of 
a  metal  button  in  hose  supporters  is  suffi- 
cient to  constitute  invention  where  it  appears 
that  the  former  was  not  successful;  and  that 
an  army  of  Inventors  and  skilled  mechanics 
had  been  at  work  to  remedy  the  defect,  and 
that,  unless  a  metal  button  with  a  rubber 
check  had  been  substituted,  no  success  had 
been  obtained.  George  Frost  Co.  v.  Cohn  (U. 
S.)  112  Fed.  1009,  1010. 

Invention  has  never  been  permitted  to 
rest  on  changes  of  material  alone.  It  is  true 
that  patents  have  been  upheld  involving  a 
change  of  material,  but  in  every  instance 
some  new  and  useful  result  was  accomplish- 
ed, or  the  old  result  was  accomplished  in  a 
much  better  way.  Where  the  Intentor  has 
discovered  new  and  unknown  properties  re- 
siding in  a  given  material,  or  that  a  long 
sought  for  result,  which  has  baffled  an  army 
of  skilled  artisans,  can  be  achieved  by  the 
change  in  such  cases,  the  substitution  of  one 
material  by  another  may  reach  the  plane  of 
invention;  but  such  substitution  alone^  un- 
accompanied by  any  actual  effect  In  the  art 
or  for  the  benefit  of  the  public,  has  been  uni- 
formly insufficient  to  support  a  patent.  Un- 
ion Hardware  Co.  v.  Selchow  (U.  &)  112  Fed. 
1006,  1008. 

As  Uaaited  to  elalai* 

The  word  "invention,"  as  used  In  the  stat- 
ute providing  that  any  person  having  an  in- 
terest in  an  invention  for  which  a  patent 
was  ordered  to  issue  on  payment  of  the  final 
fee,  but  who  fails  to  make  the  payment 
within  a  certain  time,  may  make  applica- 
tion for  the  patent  for  such  Invention  the 
same  as  In  the  case  of  the  original  applica- 
tion, refers  to  the  idea  of  the  inventor,  and 
not  the  limitations  of  that  idea  by  the  pat- 
ent office,  for  the  bounds  of  the  latter  are  In 
the  claims;  but  the  claims  of  a  patent  are 
not  coextensive  with  the  invention.  Bowers 
V.  San  Francisco  Bridge  Co.  (U.  8.)  69  Fed. 
640,  644. 

The  word  "invention,**  when  used  in  an 
assignment  of  an  Invention  pending  an  ap- 
plication for  a  patent,  naturally  refers  to  the 
subject-matter  of  the  expected  grant,  and 
does  not  refer  to  any  extension  of  the  patent 
which  may  be  obtained  later  by  the  assignor. 
Johnson  v.  Wilcox  &  Gibbs  Sewing  Mach.  Co. 
(U.  8.)  27  Fed.  689,  691. 

OomMnation  of  old  priaelples. 

An  invention  in  mechanics  consists  not 
in  the  discovery  of  new  principles,  but  In  a 
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new  combination  of  old  ones.  Tbe  principles 
of  mechanics  are  few,  simple,  and  well  un- 
derstood. Tbelr  combinations  are  various 
and  inexhaustible.  Any  new  combination 
which  Is  of  substantial  advantage  In  the  arts 
comes  within  the  policy  and  protection  of  the 
patent  law.  Tyler  v.  Deval  (N.  Y.)  1  Code  &. 
30,  81. 

Developmeat  of  idea. 

Invention  is  the  work  of  the  brain,  and 
not  of  the  hand,  and,  if  a  conception  be  prac- 
tically completed,  the  artisan  or  person  who 
gives  it  embodiment  in  a  machine  is  no  more 
the  Inventor  than  the  tools  with  which  he 
wrought  Blandy  v.  Qriffltb  (U.  8.)  8  Fed. 
Gas.  e75,  678. 

The  invention  of  a  thing,  in  the  patent 
law,  is  the  conception  of  the  idea,  not  its 
final  development  The  law  does  not  mean, 
by  Invention,  maturity.  It  is  the  idea  struck 
out,  the  brilliant  thought  obtained^  the  great 
improvement  in  embryo.  "The  inventor  must 
have  that;  but,  if  he  has  that  he  may  apply 
himself  In  Improving  it-— maturing  it  It 
may  require  half  a  life,  but  in  that  time  be 
must  have  devoted  himself  to  it  as  much  as 
circumstances  would  allow,  but  the  period 
when  he  strikes  out  the  plan  he  afterwards 
patents  is  the  time  of  the  invention— is  the 
time  when  the  discovery  occurs."  Adams  v. 
Edwards  (U.  S.)  1  Fed.  Oas.  112,  115. 

Duplieatloa  of  j^arts* 

Duplication  of  parts  producing  a  new 
and  useful  result  may  constitute  Invention. 
Parker  v.  Hulme  (U.  8.)  18  Fed.  Gas.  1138» 
1140. 

EzteiLsloii  of  original  idea* 

''A  'patentable  invention'  Is  a  mental 
result  It  must  be  new,  and  shown  to  be  of 
practical  utility.  A  new  Idea  may  be  in- 
grafted on  an  old  invention — ^be  distinct 
from  the  perception  which  preceded  it  and 
be  an  improvement  In  such  case  It  is  pat- 
entable. A  prior  patentee  cannot  use  it  with- 
out the  consent  of  the  Improver,  and  the 
latter  cannot  use  the  original  invention  with- 
out the  consent  of  the  former.  But  a  mere 
carrying  forward,  or  a  new  or  more  extended 
application  of  the  original  thought  a  change 
only  in  form,  proportion,  or  degree,  the  sub- 
stitution of  equivalents  doing  substantially 
the  same  thing  in  the  same  way,  by  substan- 
tially the  same  means,  with  better  results,  is 
not  such  an  invention  as  will  sustain  a  pat- 
ent" Smith  V.  Nichols,  88  U.  8.  (21  Wall.) 
112,  118,  22  Lu  Ed.  566. 

A  mere  carrying  forward  of  a  new  or 
more  extended  application  of  the  original 
thought  is  not  Invention.  Smith  v.  Nichols, 
88  U.  S.  (21  Wall.)  112,  119,  22  U  Ed.  566; 
Soehner  v.  Favorite  Stove  &  Range  (3o.  (U. 
S.)  84  Fed.  182,  187,  28  C.  C.  A.  317. 


It  Is  not  Invention  to  carry  forward  or 
make  new  or  more  extended  application  of  a 
thought  original  with  others,  or  well  known 
in  mechanics.  Double-Pointed  Tack  Go.  v. 
Two  Rivers  Mfg.  Go.  (U.  8.)  8  Fed.  26^  88. 

ImproTomeat. 

The  invention  of  a  new  art  machine,  or 
manufacture,  and  the  invention  of  an  im- 
provement upon  either,  are  substantially  dis- 
tinct and  separate.  Thomson-Houston  Elec- 
tric Go.  V.  Mmira  &  H.  R.  Go.  (U.  S.)  71  Fed. 
396,  405,  18  G.  G.  A.  146. 

''Improvement"  and  "invention"  are  not 
convertible  terms.  An  improvement  is  not 
necessarily  an  invention,  while  an  invention 
is  prima  fade  an  improvement  And  where 
the  most  favorable  construction  that  can  be 
given  to  a  patent  is  that  the  article  consti- 
tutes an  improvement  over  prior  inventors, 
but  it  embodies  no  new  principle  or  mode 
of  operation  not  utilized  before  by  other  in- 
ventors, there  is  no  invention.  William 
Schwarzwaelder  &  (^.  v.  Glty  of  Detroit  (U. 
8.)  77  Fed.  886»  891. 

'Inventions"  are  often  used  as  synony- 
mous with  and  designated  by  the  term  "im- 
provements." The  term  "improvement"^  is 
a  technical  one  in  the  patent  practice,  and 
is  almost  always  used  to  designate  the  in- 
vention itself  in  making  out  applications. 
Appeal  of  Reese^  16  AU.  807,  811, 122  Pa.  392. 

An  improvement  on  a  machine,  to  con* 
stltute  it  an  invention,  within  the  meaning 
of  the  law,  must  be  new,  not  known  or  in 
use  before;  and  it  must  also  be  useful.  In 
other  words,  the  person  claiming  the  im- 
provement must  have  found  out  himself  and 
created  and  constructed  sin  improvement 
which  had  not  before  been  found  out  or  pro- 
duced by  any  person,  and  which  is  beneficial 
to  the  public  There  can  be  novelty  in  the 
arrangement  of  the  improved  tnachlnery — 
novelty  created  by  the  mind  of  the  person 
claiming  to  be  the  inventor;  and  in  connec- 
tion with  that  species  of  novelty  there  must 
be  utility.  This  novelty,  worked  out  by  the 
mind  of  the  Inventor,  connected  with  utility, 
constitutes  the  essence  of  a  patentable  sub- 
ject under  the  law.  McGormick  v.  Seymour 
CD.  S.)  15  Fed.  Gas.  1329, 1331. 

As  invention  patented. 

Act  1839,  i  7,  providing  that  every  per- 
son or  corporation  who  has  or  shall  have  pur- 
chased or  constructed  any  newly  Invented 
machine,  manufacture,  or  composition  of  mat- 
ter prior  to  the  application  of  the  inventor 
for  a  patent  shall  be  held  to  possess  the 
right  to  use  the  same  and  vend  it  to  others 
to  be  used,  and  that  no  patent  shall  be  held 
to  be  invalid  by  reason  of  such  purchase, 
sale,  or  prior  use,  except  on  proof  of  aban- 
donment of  "such  invention"  to  the  public, 
means  the  invention  patented.    Andrews  v. 
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Hoorey,  8  Sud.  Ot  676»  077,  124  U.  8.  OH  81 
14.  Ed.  557. 

Xeoluuiioal  skill. 

As  the  lowest  order  of  Inventloii  is  some- 
thing more  than  mechanical  skill,  so  the 
highest  degree  of  mechanical  skill  is  some- 
thing Jess  than  invention.  The  line  to  be 
marked  is  that  which  separates  mere  con- 
structiye  ability  from  inventiye  capacity. 
Johnson  Co.  y.  Pennsylvania  Steel  Ck).  (U. 
8.)  67  Fed.  940,  942. 

Where  any  intelligent  artisan  ought  to 
be  competent  in  the  exercise  of  the  ordinary 
skill  of  his  craft,  to  suggest  the  matter  cov- 
ered by  a  claim  for  a  patent  there  is  no  in- 
vention. Griswold  V.  Wagner  (U.  S.)  68  Fed. 
494,  500,  15  G.  a  A.  525. 

Invention  or  discovery  is  the  require- 
ment which  constitutes  the  foundation  of  the 
right  to  obtain  a  patent;  and  it  is  held  that 
unless  more  ingenuity  and  skill  are  required 
in  making  or  applying  the  improvement  than 
are  possessed  by  an  ordinary  machinist  ac- 
quainted with  the  business,  there  Is  an  ab- 
sence of  that  degree  of  skill  and  ingenuity 
which  constitute  the  essential  element  of  ev- 
ery invention.  Dunbar  v.  Meyers,  94  U.  8. 
187,  197,  24  L.  Ed.  84. 

Mawtftl  oonoeptlon* 

The  word  "inventions,"  as  used  in  a  con- 
tract for  the  sale  of  stock  and  property  of  a 
company  owning  all  of  a  certain  person's  In- 
ventions and  applications  for  any  other  cash 
or  parcel  carrying  apparatus,  and  that  the 
person  would  sign  all  papers  that  might  be 
deemed  necessary  to  complete  the  title  to 
the  patents,  applications,  or  inventions,  re- 
fers to  Inventions  made  at  the  time  of  the 
contract  A  mental  conception  of  an  im- 
provement on  an  existing  machine,  unredu- 
ced to  practice  and  unexpressed  in  any  phys- 
ical form  or  descriptive  specification,  does 
not  constitute  an  "invention,"  within  the 
meaning  of  the  contract  Lamson  ▼.  Martin, 
85  N.  E  78,  81, 159  Mass.  557. 

Omission  of  parts. 

Under  ordinary  drcumstances  the  re- 
moval of  surplus  material  or  needless  parts 
of  a  physical  structure,  without  changing  the 
relation,  connection,  or  operation  of  the  es- 
sential elements,  cannot  involve  invention. 
Ferguson  v.  Ed  Boos  Mfg.  Co.  (U.  8.)  71 
Fed.  416,  418,  18  O.  a  A.  162. 

PopnlaHty. 

Invention  cannot  be  predicated  on  the 
popularity  of  the  article  claimed  to  have  been 
invented.  Ypsilanti  Dress  Stay  Mfg.  Go.  ▼. 
Van  Valkenburg  (U.  S.)  72  Fed.  277,  281. 

Simplieity. 

In  Potts  &  Ck).  V.  CJreager,  155  U.  S.  607, 
15  sup.  Ct  194,  89  L.  Ed.  275,  Mr.  Justice 


Brov^  said:  ^'Indeed,  it  often  requires  as 
acute  a  perception  of  the  relations  between 
cause  and  effect  and  as  much  of  the  peculiar 
inventive  genius  which  is  characteristic  of 
great  inventors,  to  grasp  the  idea  that  a  de- 
vice used  in  one  art  may  be  made  available  in 
another,  as  would  be  necessary  to  create  the 
device  de  novo.  And  this  is  not  the  less  true 
if,  after  the  thing  had  been  done,  it  appears 
to  the  ordinary  mind  so  simple  as  to  excite 
wonder  that  it  was  not  thought  of  before; 
but  the  decisive  answer  is  that  with  dozens, 
and  perhaps  hundreds,  of  others  laboring  in 
the  same  field,  it  had  never  occurred  to  any 
one  before.  As  the  result  of  authorities  up- 
on the  subject  it  may  be  said  that  if  the 
new  use  be  so  nearly  analogous  to  the  for^ 
mer  one  that  the  applicability  of  the  device 
to  its  new  use  would  occur  to  a  person  of  or- 
dinary mechanical  skill,  it  is.only  a  case  of 
double  use,  but  if  the  relations  between  them 
be  remote,  and  especially  If  the  use  of  the 
old  device  produced  a  new  result  it  must  at 
least  involve  the  exercise  of  Inventive  facul- 
ty." Taylor  v.  Sawyer  Spindle  Ck).  (U.  S.) 
75  Fed.  801,  807,  22  O.  a  A.  208. 

Though  a  thing  is  so  simple  as  to  seem 
to  have  been  almost  obvious  without  inven- 
tion, to  any  one  familiar  with  the  subject 
the  want  of  such  a  thing  so  long,  and  the 
patents  therefor,  show  that  it  had  to  be 
sought  out  with  more  than  mere  mechanical 
skill.  Johnson  ▼.  Brooklyn  Heights  B.  Co. 
(U.  8.)  75  Fed.  668^  670. 

The  test  of  an  invention  should  not  be 
whether  the  mechanism  is  simple  or  com- 
plex, but  whether  the  patentee  has  given  to 
the  world  something  new ;  whether  the  pub- 
lic is  richer  for  his  contribution  to  the  art; 
whether  he  has  produced  novel  and  benefi- 
cial results.  Invention  should  be  determined 
more  by  an  ascertainment  of  what  the  in- 
ventor has  actually  accompiished  than  by 
the  technical  analysis  of  the  means  by  which 
the  result  is  obtained.  An  invention  does  not 
cease  to  be  meritorious  because  it  is  simple. 
Gould  Coupler  Ck).  v.  Piatt  (U.  S.)  70  Fed.  622, 
624. 

Substitvtlon  of  equivalents. 

The  substitution  of  equivalents  doing 
substantially  the  same  thing  in  the  same 
way  by  substantially  the  same  means  with 
better  results  is  not  such  invention  as  will 
sustain  a  patent  Smith  v.  Nichols,  88  U.  S. 
(21  Wall.)  112-119,  22  L.  Ed.  566;  Soehner  v. 
Favorite  Stove  &  Range  Co.  (U.  S.)  84  Fed. 
182i  187,  28  a  C.  A.  817. 

Substitution  of  simple  for  eomplez. 

Under  some  circumstances  it  may  hap- 
pen that  there  is  an  Invention  in  substitut- 
ing for  a  complex  and  expensive  form  some- 
thing simple  a:nd  inexpensive.     Kenney  v. 
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Bent  07.  S.)  07  Fed.  337,  839,  38  a  a  A. 
205. 

Trade-mark* 

The  term  "lnyeiition«''  within  the  mean- 
ing of  Const  art  1,  S  8,  cl.  8,  which  confers 
on  Congress  the  power  to  secure  for  a  limit- 
ed time,  to  authors  and  inventors,  the  ezdu- 
sire  right  to  their  respective  writings,  inven- 
tions, and  discoveries,  does  not  include  a 
trade-mark.  Trade-Mark  Cases,  100  U.  S. 
82-93,  25  D.  Ed«  650. 

utmty. 

While  utility  is  a  circumstance  to  be 
considered  in  determining  the  question  ct 
novelty,  it  is  not  necessarily  conclusive  of  the 
question,  for,  if  so,  every  improvement  in  a 
machine,  however  slight,  and  although  re- 
sults from  mechanical  skill  only,  would  be 
patentable.  In  Rosenwasser  v.  Berry  (U.  S.) 
22  Fed.  841,  the  court  says  not  every  im- 
provement Is  invention,  but  to  entitle  a  thing 
to  protection  it  must  be  the  product  of  some 
exercise  of  inventive  faculties,  and  it  must 
Involve  something  more  than  is  obvious  to 
persons  skilled  in  the  order  to  which  it  re- 
lates. In  Hollister  v.  Benedict  &  Bumham 
Mfg.  Co.,  113  U.  S.  59,  5  Sup.  Ct  717,  28  L. 
Ed.  901,  it  is  said  that  although  the  idea  em- 
bodied in  an  Invention  and  claimed  in  a  pat- 
ent is  new  and  of  increased  utility  beyond 
what  has  been  attained,  yet  it  may  not  be,  in 
the  sense  of  the  patent  laws,  an  invention. 
Lettelier  v.  Mann  (U.  S.)  91  Fed.  909,  915. 

nnnaf TION8  claimed  to  be  pat- 
ented. 

In  construing  the  act  of  May  4,  1869, 
regulating  the  execution  and  transfer  of 
notes  given  for  patent  rights,  the  courts  say: 
"To  construe  the  phrases  "patent  right'  'pat- 
ent inventions,'  and  Inventions  claimed  to  be 
patented,*  as  used  in  the  act  to  mean  ma- 
chines manufactured  under  letters  patent  by 
the  patentee  or  his  assigns,  would  give  them 
an  unusual,  forced,  and  unnatural  Import" 
The  statute  does  not  apply  to  negotiable  pa- 
per given  for  machines  built  under  letters 
patent  nor  to  negotiable  paper  given  to  pro- 
cure the  agency  to  sell  machines  so  built  in 
certain  specified  territory.  State  ▼•  Peck, 
25  Ohio  St  26,  29. 

INVENTIVE  IDEA. 

It  is  a  commonly  accepted  rule  of  the 
law  of  patents  that  the  inventive  idea  is  not 
ordinarily  present  in  the  conception  of  a  com- 
bination which  merely  brings  together  two 
or  more  functions  to  be  availed  of  independ- 
ently of  each  other.  The  mechanism  which 
accomplishes  such  a  result,  and  no  more,  is 
ordinarily  spoken  of  as  a  mere  aggregation. 
Osgood  Dredge  Co.  v.  Metropolitan  Dredging 
Co.  (U.  S.)  75  Fed.  670,  672,  21  C.  G  A.  491. 


INVENTOB. 

See  '^Original  Inventor.*^ 

To  constitute  one  an  inventor  it  is  not 
necessary  that  he  should  have  the  manual 
skill  and  dexterity  to  make  the  drafts  of  his  -^^ 
invention.  If  the  ideas  are  furnished' by  him 
for  producing  the  result  aimed  at  he  is  enti- 
tled to  avail  himself  of  the  mechanical  skill 
of  others  to  carry  out  practically  his  contriv- 
ance. Sparkman  v.  Hlggins  (U.  S.)  22  Fed. 
Cas.  878,  879. 

The  term  •'inventor,"  as  used  in  Rev.  St 
S  4952,  relating  to  copyrights,  carries  an  im- 
plication which  excludes  the  results  of  only 
ordinary  skUl.  There  is  a  very  broad  distinct 
tlon  between  what  is  implied  in  the  word 
''author,"  as  found  therein,  and  the  word  'in- 
ventor," as  the  implication  excluding  the  re- 
sults of  only  ordinary  skill  is  not  necessarily 
involved  in  such  word.  Henderson  ▼•  Tomp- 
kins (U.  S.)  60  Fed.  758,  764. 

INVENTORY. 

See  "Full  Inventory";    "Public  Inven- 
tory";   "Testamentary  Inventory." 

*'The  word  has  a  well-defined  meaning  In 
commercial  circles,  and  is  used  to  designate 
articles  of  merchandise  or  personal  property, 
that  the  same  may  be  distinguished  without 
any  attempt  to  describe  in  detail  the  proper- 
ties of  each  article."  Peet  v.  Dakota  Fire  & 
Marine  Ins.  Co.,  47  N.  W.  532,  534,  1  S.  D. 
462. 

An  inventory  is  the  account  of  an  exec- 
utor or  administrator,  to  the  correctness  of 
which  he  is  sworn — ^particularly  as  to  all 
claims  against  him  belonging  to  the  estate. 
Lloyd  V.  Lloyd  (N.  Y.)  1  Redf.  Sur.  399,  403. 

"According  to  the  best  English  writers, 
the  word  'inventory'  Includes  a  description 
of  a  person,  as  well  as  those  parts  of  his 
dress  or  other  matters  which  are  particular- 
ly specified.  Thus  Shakespeare  speaks  of  a 
lady  being  inventoried:  'I  will  give  out  di- 
vers schedules  of  my  beauty.  It  shall  be  in- 
ventoried, and  every  particle  and  utensil  la- 
beled to  my  will.'"  Per  Pollock,  O.  B.,  in 
Taylor  v.  Bullen,  5  Exch.  779,  786. 

"Inventory,"  as  used  in  a  statute  requir- 
ing the  sherifT,  on  attaching  property  to  re- 
turn a  full  inventory  of  the  property  attach- 
ed, means  a  list  or  schedule  or  enumeration 
of  property,  setting  out  the  names  of  the  dif- 
ferent articles  either  singly  or  In  classes. 
Silver  Bow  Mln.  A  Mill.  Co.  v.  Lowry,  6 
Pac.  62,  64,  5  Mont  618  (citing  Bouv.  Law 
Diet). 

"Inventory,"  as  used  In  a  statute  pro- 
viding that,  in  case  an  inventory  shall  not 
be  made  and  filed  within  30  days  by  an  as- 
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Bignee  for  the  benefit  of  creditors,  the  as- 
signment shall  be  void,  is  not  satisfied  "by 
the  filing  of  any  paper  which  the  parties 
may  produce  and  please  to  call  an  inventory, 
but  requires  a  paper  containing  all  the  sub- 
stantial requisites  prescribed  by  the  statute." 
Pratt  V.  Stevens  (N.  Y.)  26  Hun,  229,  230. 

The  word  "inventory,"  in  a  statute  re- 
quiring a  just  and  true  inventory  to  be  made 
of  goods  levied  on  under  a  fieri  facias,  means 
a  list  of  the  individual  articles.  So  it  was 
decided  in  the  case  of  Watson  y.  Hoel,  1  N. 
J.  Law  (Coxe)  136;  the  sheriff  having  speci- 
fied one  or  two  articles  added,  "and  upon  all 
the  household  property";  and  the  court 
amerced  the  sheriff  in  the  debt  and  costs, 
declaring  this  to  be  no  inventory,  within  the 
meaning  of  the  act  Lloyd  v.  Wyckoff,  11 
N.  J.  Law  (6  Halst)  218,  224. 

In  a  proof  of  loss  by  fire  of  a  church  or- 
gan, the  schedule  described  the  property  burn- 
ed as  an  organ,  and,  in  considering  the  objec- 
tion that  this  was  not  a  sufficiently  definite 
description,  the  court  said,  "The  schedule  re- 
quired we  understand  to  be  an  inventory, 
and  the  inventory  of  a  single  article  is  made 
by  naming  the  article,"  and  held  the  descrip- 
tion sufficient  Smith  v.  Commonwealth  Ins. 
Co.,  49  Wis.  822,  327,  5  N.  W.  804,  807. 

The  term  "inventory,"  in  a  fire  insurance 
policy  requiring  the  insured  to  keep  an  in- 
ventory of  all  merchandise,  stock,  and  prod- 
uce, means  a  detailed  and  itemized  enum- 
eration of  the  articles  composing  the  stock, 
with  the  value  of  each ;  and,  the  term  being 
as  comprehensive  as  the  term  "itemized  in- 
ventory," evidence  that  other  insurance  poli- 
cies required  itemized  inventories  is  not  ad- 
missible to  prove  that  the  term  "inventory," 
standing  without  qualification,  means  only  a 
summary  of  the  inventory.  Roberts,  Willis 
&  Taylor  Co.  v.  Sun  Mut  Life  Ins.  Co.,  48 
S.  W.  559-662,  19  Tex.  Civ.  App.  338. 

The  ordinary  and  accepted  meaning  of 
the  word  "inventory"  is  an  itemized  list  or 
enumeration  of  property,  article  by  article. 
Where  a  fire  policy  provided  that,  unless  a 
complete  inventory  of  the  stock  covered  had 
been  taken  within  12  months  prior  to  its  Is- 
sue, one  should  be  taken  within  30  days,  or 
the  policy  would  be  void,  and  the  only  in- 
ventory taken  included  such  articles  as, 
"Hardware,  $25 ;  Marble  City  Drug  Co.,  $53.- 
66,"  etc.,  the  policy  was  not  complied  with; 
such  an  enumeration  of  articles  not  consti- 
tuting an  Inventory.  Fire  Ass'n  of  Philadel- 
phia V.  Calhoun,  67  S.  W.  153,  154,  28  Tex. 
Civ.  App.  409. 

An  inventory  is  an  Itemized  list  of  the 
various  articles  constituting  a  collection,  es- 
tate, stock  in  trade,  etc.,  with  their  estimat- 
ed or  actual  values.  Black,  Law  Diet  "To 
take  an  inventory,"  in  common  parlance,  is 
to  take  stock;  that  ii  to  say,  an  itemized  list 


of  every  article  In  the  store  at  the  time  of 
the  inventory,  with  the  actual  value  of  each. 
Where  a  fire  policy  contained  what  is  com- 
monly called  the  "iron-safe  clause,"  provid- 
ing that  the  insured  should  take  a  complete, 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and  that,  unless 
such  inventory  had  been  taken  within  12 
months  prior  to  the  date  of  the  policy,  one 
should  be  taken  in  detail  within  30  days  of 
the  issuance  of  such  policy — otherwise  the 
same  to  be  null  and  void  from  such  date — 
an  invoice  of  goods  purchased  was  not  an 
inventory  of  stock,  under  such  clause  of  the 
policy.  Southern  Fire  Ins.  Co.  v.  Knight,  36 
S.  B.  821,  824,  111  Ga.  622,  52  L.  R.  A.  70,  78 
Am.  St  Rep.  2J6. 

InToioe  distiiigiilslKed. 

An  invoice  is  an  account  or  catalogue 
of  goods,  with  the  value,  marks,  or  particular 
descrii>tion  thereof  annexed.  An  inventory  is 
a  list  or  catalogue  of  property,  merely.  A 
statute  authorizing  a  sheriff  to  make  an  in- 
ventory of  attached  property  does  not  entitle 
him  to  compensation  for  making  an  invoice 
thereof.  Cramer,  v.  Oppenstein«  27  Pac.  713, 
714,  16  Colo.  495. 

OatlK  to  as  part  of* 

The  inventory  and  list  mentioned  In  Rev. 
St  S  1697,  requiring  an  assignee  for  credit- 
ors to  file  in  the  office  of  the  clerk  a  correct 
inventory  of  his  assets  and  a  list  of  his  cred- 
itors, which  inventory  and  list  shall  each  be 
verified  by  his  oath,  and  have  affixed  a  cer- 
tificate of  the  assignee,  do  not  include  the 
oath  and  certificate,  which  are  extraneous 
and  distinct  from  them,  and  are  merely  the 
verification  and  certificate  of  them.  They 
do  not  in  any  sense  affect  the  essential  qual- 
ities or  character  of  the  inventory  or  list  or 
make  them  more  correct  and  perfect  than 
they  are  inherently.  Steinleln  v.  Halsteadt* 
8  N.  W.  881,  52  Wis.  289. 

INVEST-INVESTMENT. 

See  "First-Class  Investments.** 

The  word  "invest"  has  been  judicially 
defined  as  follows:  "To  surround  with  or 
place  in,  as  property  in  business;  to  place 
so  that  it  will  be  safe  and  yield  a  profit  It 
is  commonly  understood  as  giving  money  for 
some  other  property."  Drake  v.  Crane,  29 
S.  W.  990.  994,  127  Mo.  85,  27  L.  R.  A.  668 
(citing  Neel  v.  Beach,  92  Pa.  226). 

"Investment"  means,  in  common  par- 
lance, putting  out  money  on  interest, ,  either 
by  the  way  of  loan,  or  by  the  purchase  of  in- 
come-producing property.  To  employ  for 
some  profitable  use;  convert  into  some  oth- 
er form  of  wealth,  usually  of  a  more  or  less 
permanent  nature,  as  in  the  purchase  of 
property  or  shares,  or  in  loans  secured  by 
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mottgrage.  In  all  cases  of  Inyestment;  al- 
though the  spedflc  character  of  the  proper- 
ty Is  changed,  the  title  and  control  remain 
with  the  investor.  Stramann  ▼.  Scheeben, 
42  Pac  191.  195,  7  CMo.  App.  1. 

When  money  is  represented  by  anything 
but  money,  It  is  said  to  be  invested.  People 
V.  Commissioners  of  Taxes  of  City  of  New 
York,  23  N.  Y.  242,  248. 

As  the  word  is  used  when  speaking  of 
money,  "invested**  does  not  necessarily  indi- 
cate the  purchase  of  property  or  stocks,  or 
a  loan  on  negotiable  securities.  It  Implies 
the  outlay  of  money  in  some  permanent  form, 
so  as  to  yield  an  income.  Desobry  v.  Tete, 
31  La.  Ann.  809,  816,  33  Am.  Bep.  232. 

The  term  "investments,"  in  a  will  in 
which  testator  directed  his  trustees  to  hold 
his  residuary  estate,  and  to  collect  the  rents, 
issues,  and  profits  thereof,  and  to  preserve 
such  investments  and  securities  standing  in 
his  name,  was  used  in  its  broadest  sense,  em- 
bracing all  kinds  of  property  in  which  his 
wealth  might  be  invested,  either  originally 
or  by  subsequent  change.  Penfleld  ▼.  Tower, 
46  N.  W.  413.  417.  1  N.  D.  216. 

"Invest,"  In  common  parlance,  means 
putting  out  money  on  interest,  either  by  way 
of  loan,  or  the  purchase  of  income-producing 
property.  Citing  Una  v.  Dodd,  39  N.  J.  Eq. 
(13  Stew.)  186;  Duncan  v.  Maryland  Sav. 
Inst.  (Md.)  10  Oill  &  J.  299;  Shoemaker  v. 
Smith,  37  Ind.  123;  Neel  t.  Beach,  92  Pa. 
221;  New  England  Mut  Life  Ins.  Oo.  v. 
PhUlips,  141  Mass.  635.  540,  6  N.  E.  534. 
And  as  used  in  Civ.  Code,  S  571.  authorizing 
corporations  organized  for  the  purpose  of 
accumulating  and  loaning  funds  of  their 
members,  "to  invest  funds"  includes  all  the 
transactions  in  which  the  funds  of  the  cor- 
poration are  placed  or  employed  by  it  for 
the  purpose  of  receiving  an  income  therefrom. 
'  Savings  Bank  of  San  Diego  County  y.  Bar- 
rett, 58  Pac.  914.  915.  126  Cal.  413. 

The  word  'investments,"  as  used  in  the 
chapter  relating  to  the  assessment  of  taxes, 
includes  stocks,  bonds,  and  securities  of  the 
United  States  or  of  this  state,  or  any  other 
state,  nation,  or  government,  or  of  any  city, 
town,  county,  district,  railroad,  or  other  cor- 
poration, and  any  share,  portion,  interest,  or 
stock  in  the  capital.  Joint  fund,  assets,  or 
profits  of  any  company,  whether  incorporated 
or  not,  or  in  any  steamboat  or  other  vessel, 
or  in  any  adventure,  business,  or  undertak- 
ing.   Code  W.  Va.  1899.  p.  199.  c.  29.  §  47. 

Banklnff. 

"Investment'*  as  used  in  the  charter  of 
an  insurance,  company,  authorizing  the  di- 
rectors to  make  rules  and  regulations  touch- 
ing the  management  of  the  corporation  and 
the  investment  of  the  funds  of  the  corpora- 
ion  which  shall  not  be  repugnant  to  the  Con- 


stitution and  laws  of  the  state  or  of  the  Unit- 
ed States,  does  not  mean  an  investment  or 
employment  of  such  surplus  funds  in  the 
banking  business,  for  such  surplus  funds  may 
be  invested  in  many  wayis.  besides  in  bank- 
ing business,  consistently  with  the  provisions 
of  the  charter,  and  not  prohibited  by  any 
6ther  law.  and  it  is  rather  a  forced  use  of 
the  term  "invest"  to  apply  it  to  active  capi- 
tal employed  in  banking.  It  is  usually  ap- 
plied to  a  more  inactive  and  permanent  dis- 
position of  funds.  People  v.  Utlca  Ins.  Co., 
15  Johna  358,  384.  8  Am.  Dec.  248. 

Ooloralile  tnuisf  er. 

The  use  of  the  term  '^vestmenf*  in  a 
stipulation  with  one  of  the  parties  to  a  suit 
of  the  manner  of  the  making  of  the  invest- 
ment is  inconsistent  with  the  idea  of  a  mere- 
ly colorable  transfer,  which  is  designed  to 
conceal  the  misappropriation  of  the  money, 
but  implies  an  actual  investment  Butler  v. 
Walsh,  62  N.  Y.  Supp.  913»  915.  48  App.  Div. 
459. 

Debt. 

A  promise  to  pay  at  a  f  ntore  date  is  not 
a  sum  invested,  within  the  meaning  of  Laws 
1885,  c.  37.  providing  that  nonresidents  do- 
ing business  in  the  state  shall  be  assessed 
and  taxed  on  all  sums  invested  to.  any  man- 
ner in  said  business.  Thus,  where  wheat 
was  purchased,  and  only  partly  paid  for,  the 
note  given  for  the  balance  is  not  a  sum  in- 
vested. People  ▼•  Parker,  41  N.  E.  435.  437. 
147  N.  Y.  31. 

Deposits  in  liaiik* 

There  is  a  distinction  between  a  general 
deposit  of  money  in  a  bank,  payable  at  any 
time  on  demand,  and  an  investment  of  such 
money  by  a  State  Treasurer  in  United  States 
or  state  bonds,  or  in  loans  on  time  to  coun- 
ties, cities,  etc.  By  an  Investment  the  Treas- 
urer loses  control  thereof,  and  the  same  can- 
not be  replaced  in  the  treasury  until  such 
bonds  are  paid  or  sold,  or  such  loans  become 
due  and  are  collected  by  due  coarse  of  law 
while  by  a  general  deposit  of  money  in  a 
bank,  payable  at  any  time  on  demand,  the 
treasurer  does  not  lose  control  of  the  money, 
but  may  reclaim  it  at  any  time.  He  loses  con- 
trol of  the  specific  coin  or  currency  deposited, 
but  not  of  an  equal  amount  of  coin  or  cur- 
rency, having  the  same  qualities  and  value. 
The  retention  by  the  treasurer  of  substantia) 
control  over  the  funds  in  the  one  case,  and 
his  loss  of  such  control  in  the  other,  mark 
the  leading  distinction  between  a  mere  de- 
posit of  the  funds  and  an  investment  there* 
of.  State  V.  McFetridge,  54  N.  W.  1,  11,  84 
Wis.  473,  20  L.  B.  A.  223. 

Const,  art  8,  {  9,  declares  that  all  funds 
belonging  to  the  state  for  educational  pur- 
poses, the  interest  whereof  only  is  to  be  used, 
shall  be  deemed  trust  funds  held  by  the 
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Btate,  and  the  state  shall  supply  aU  1< 
thereof,  that  may  at  any  time  accrue,  so 
that  the  same  shall  remain  forever  Inviolate 
and  undiminished,  and  shall  not  be  invested 
or  loaned  except  on  United  States  or  state 
secnrities  or  registered  county  bonds  of  the 
state.  Held,  that  the  word  'invested,"  in 
such  section,  was  used  in  the  sense  of  the 
state's  parting  with  the  control  of  the  money 
of  the  educational  fund  temporarily,  with  the 
understanding  that  other  money  might  be 
returned  in  lieu  thereof  by  the  piCrty  receiv- 
ing it,  and  hence  the  money  was  invested, 
within  the  prohibition  of  the  Constitution, 
when  it  was  deposited  in  banks  for  safe- 
keeping, the  bank  being  under  bonds  to  hold 
and  repay  the  same  subject  to  the  checks  of 
the  state  treasurer.  "Money  loaned  is  in- 
vested in  a  debt  against  the  borrower.  If 
a  promissory  note  is  taken  for  it  in  the  lend- 
er's name,  the  note  becomes  the  evidence  of 
the  investment,  and  secures  it  to  the  lender. 
If  no  note  is  taken,  the  money  is  nevertheless 
Invested  in  the  debt  against  the  borrower  and 
in  the  lender's  name."  State  v.  Bartley,  58 
N.  W.  172,  177,  89  Neb.  353,  23  L.  E.  A.  07. 

A  certificate  of  the  receiver  of  an  in- 
solvent bank,  to  the  effect  that  an  adminis- 
trator had  deposited  certain  funds  belonging 
to  an  estate  in  a  bank  prior  to  its  insolvency, 
was  not  an  investment  Oermania  Safety 
Vault  &  Trust  Ca  v.  DriskeU  (Ky.)  66  S.  W. 
610,  611. 

The  term  'investment,"  In  Act  June  12, 
1836,  S  86,  directing  that  investments  'by 
committees  of  lunatics  shall  be  made  under 
the  direction  of  the  court  of  common  pleas, 
and  only  exempting  the  committee  from  U* 
ability  for  loss  when  it  pursues  this  course 
in  good  faith,  includes  a  deposit  in  a  savings 
bank  under  an  agreement  by  which  the  com- 
mittee is  entitled  to  draw  the  money  with 
interest  at  three  months  from  date,  or  give 
thirty  days'  notice  of  its  intention  so  to  do. 
Appeal  of  Frankenfleld  (Pa.)  11  Wkly.  Notes 
Gas.  378,  874. 

Issiuuioe  of  bonds  to  rmllroad. 

Within  the  meaning  of  a  statute  author- 
izing a  town  to  guaranty  the  bonds  of  a 
railroad  company,  but  not  to  exceed  the 
amount  previously  invested  by  such  town  in 
such  railroad,  where  a  town  had  issued  $40,- 
000  in  bonds  to  aid  in  the  construction  of  a 
railroad,  and  had  received  stock  of  such  rail- 
road to  the  amount  of  $35,000,  the  amount  of 
the  investment  of  such  town  in  such  railroad 
was  properly  regarded  as  $40,000,  and  it 
could  guaranty  the  bonds  of  such  railroad 
company  to  such  amount  Douglas  v.  Town 
of  Chatham,  41  Ck>nn.  211,  236. 

Xioaas  and  dlaoomits. 

In  common  parlance  the  word  "invest- 
ment" means  putting  out  money  on  interest» 
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either  by  way  of  loan  or  purchase  of  Income- 
producing  property.  In  Its  most  comprehen- 
sive sense  it  is  generally  understood  to  sig- 
nify the  laying  out  of  money  in  such  a  man- 
ner that  it  may  produce  a  revenue,  whether 
the  particular  method  be  a  loan  or  the  pur- 
chase of  stocks,  securities,  or  other  property. 
Drake  v.  Oranei  29  8.  W.  990,  994,  127  Mo. 
85,  27  L.  R.  A.  658;  Una  v.  Dodd,  39  N.  J. 
Eq.  (12  Stew.)  178,  186;  and  it  may  include 
discounting  notes,  which  is  nothing  else  than 
lending  money  on  personal  security.  Drake 
V.  Orane,  29  8.  W.  990,  994^  127  Ma  85,  27 
L.  R.  A.  658. 

"Invest"  has  a  significance  which  in- 
cludes loans  made  by  the  discount  of  paper, 
or  loans  made  on  commercial  paper,  and  is 
so  used  in  the  statute  authorizing  the  board 
of  directors  or  trustees  of  a  bank  to  invest 
one-half  of  the  deposits  on  personal  security, 
etc  Colorado  Sav.  Bank  v.  Evan%  66  Pac 
981,  988,  12  Cola  App.  884. 

In  common  parlance  'investT'  Is  some- 
times used  to  include  the  loan  of  money. 
Thus,  we  sometimes  hear  It  said  that  a  man's 
money  is  invested  In  bonds  and  mortgage  or 
note  and  mortgage,  meaning  that  it  is  lent 
on  those  securities.  The  word  is  used  in  the 
latter  sense  in  Const  art  8»  S  4,  authorizing 
the  General  Assembly  to  Invest  portions  of 
the  common  school  fund,  and  hence  the  Gen- 
eral Assembly  may  authorize  the  loaning  of 
such  money.  8hoemaker  v.  8mith,  87  Ind. 
122,  129. 

"Investment"  as  applied  to  money, 
means  the  putting  out  of  money  on  Interest 
and  discounting  notes  by  a  corporation  is  in- 
vesting the  funds  of  a  corporation.  People 
V.  Utlca  Ins.  Co.  (N.  Y.)  15  Johns.  858,  891, 
8  Am.  Dec  248. 

Money  paid  for  a  note,  and  especially  a 
note  bearing  interest  may  with  entire  pro- 
priety be  said  to  be  invested  in  that  note. 
Jennings  v.  Davis,  81  Conn.  184,  140. 

The  word  'invest'*  *>  used  in  Act  Jan. 
22,  1897,  directing  the  state  treasurer  to  in- 
vest all  moneys  now  in  his  hands,  which  be- 
long to  a  certain  fund,  in  general  fund  war- 
rants, merely  authorizes  him  to  purchase 
general  fund  warrants,  and  not  to  pay  gen- 
eral fund  warrants  with  the  money  from  the 
special  funds.  State  v.  Young,  50  Pac  786, 
788,  18  Wash.  21. 

The  term  "Investment"  In  common 
speech,  means  the  loaning  or  putting  out  of 
money  at  interest  so  as  to  produce  an  in- 
come. It  implies  the  contractual  relation  of 
purchaser  and  seller,  or  borrower  and  lender, 
and  in  that  sense  it  is  employed  in  Const 
art  1,  S  25,  requiring  school  funds  to  be  in- 
vested in  United  States  or  state  securities. 
SUte  V.  Bartley  (Neb.)  59  N.  W.  907»  909. 
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Payment  of  debt. 

A  man  cannot* be  said  to  invest  capital 
when  be  purchases  material  for  carrying  on 
bis  business  or  expends  money  in  the  pay- 
ment of  debts.  Hubbard  v.  Brainard,  35 
Conn.  563,  572. 

Limited  to  personalty. 

The  word  "invest,"  in  a  will  directing 
that  the  share  of  certain  beneficiaries  should 
be  invested,  was  construed  as  capable  of  be- 
ing limited  and  applicable  to  personalty.  In 
re  Tatum,  70  N.  Y.  Supp.«  634,  635,  61  App. 
Div.  513. 

Purol&aie  of  bniiness. 

N.'s  deposition  stated  that  the  considera- 
tion of  the  two  notes  and  the  two  mortgages 
executed  to  W.  was  for  borrowed  money 
from  W.  to  invest  in  the  firm  of  R.  &  N.  and 
in  another  firm  of  N.  &  B.  The  obligations 
were  made  in  the  name  of  N.  alone.  Held, 
that  the  words  **lnve8t  in"  should  be  con- 
strued to  mean  that  the  money  was  borrowed 
by  N.  to  obtain  or  purchase  an  interest  in 
the  two  flnps — in  other  words,  to  furnish  his 
share  of  the  capital  stock — and  should  not  be 
construed  to  mean  that  the  loan  was  negoti- 
ated as  a  partnership  loan  to  supply  or  re- 
plenish the  stocks  of  the  two  firms.  Evan 
V.  Winston,  74  Ala.  349,  352. 

TuTohaMm  of  seat  in  stoek  ezolianse. 

When  we  speak  of  capital  invested  in 
the  business,  we  mean  the  money  which  is 
put  into  that  business  with  the  intention  that 
it  shall  be  used  in  the  transaction  of  the 
business.  Money  cannot  be  said  to  be  in- 
vested in  the  business  when  it  is  used  only 
to  buy  the  right  to  engage  in  business,  which 
does  not  require  the  use  of  money  or  the 
privilege  to  transact  business  which  calls  sim- 
ply for  the  exercise  of  skill,  experience,  or 
learning.  Money  invested  by  a  nonresident 
in  a  seat  in  the  stock  exchange  is  not  "capital 
Invested,"  within  the  meaning  of  Gen.  Laws» 
c.  24,  S  7,  providing  that  nonresidents  in  the 
state  doing  business  therein  shall  be  taxed 
on  the  capital  invested  in  such  business  as 
personal  property.  People  v.  Feltner,  67  N. 
Y.  Supp.  893,  896,  56  App.  Div.  280;  People 
V.  Feitner,  60  N.  B.  265,  268,  167  N.  Y.  1, 
82  Am.  St  Rep.  698.  . 

As  InTestment  in  real  estate. 

Gen.  St  S  3823,  providing  that  any 
church  or  ecclesiastical  society  may  have  and 
hold,  exempt  from  taxation,  personal  prop- 
erty, consisting  of  bonds,  mortgages,  or  fimds 
invested,  to  an  amount  not  exceeding  in  value 
the  sum  of  $10,000,  means  invested  in  a  form 
like  bonds  or  mortgages,  and  not  in  real 
property.  First  Unitarian  Soc.  v.  Town  of 
Hartford,  84  Atl.  89,  90,  66  Conn.  368. 

Sale  of  property  antliorised. 

A  conveyance  by  a  wife  of  her  separate 
estate  to  her  husband,  reciting  that  she  ap- 


pointed him  trustee  thereof  for  her  children, 
and  that  the  money  was  to  be  held,  used,  and 
invested  by  him  in  such  manner  as  he  might 
see  proper,  and  that  he  agreed  to  use,  invest, 
and  handle  the  money  according  to  his  best 
ability,  should  not  be  construed  as  intend- 
ing to  limit  the  word  "Invest"  in  the  context, 
but  rather  to  enlarge  the  meaning  so  as  to 
authorize  the  husband  to  invest  in  property. 
As  so  used  the  word  will  not  limit  the  ex- 
penditure of  the  fund  to  a  single  investment, 
but  a  sale  of  the  property  in  which  the  money 
was  originally  invested,  and  a  reinvestment 
in  other  property,  is  not  prohibited  by  this 
term.  Scottish-American  Mortg.  Oo.  v.  Mas- 
sie,  60  S.  W.  544,  545,  94  Tex.  339. 

An  authority  given  by  a  principal  to  an 
agent  to  invest  the  former's  money  will  not 
authorize  the  agent  to  sell  his  principal's 
property,  even  such  as  may  be  required  as 
the  result  of  the  investment  Smith  v.  Steph- 
enson, 45  Iowa,  645. 

A  testator,  in  devising  to  G.  the  nse  of 
$1,000  and  certain  lots,  with  the  further  pro- 
vision that  G.  may  "invest  or  use  all  this 
property  as  he  ipay  in  his  discretion  think 
best,"  authorized  a  sale  of  the  property  by 
the  devisee.  Grawford  v.  Weam,  20  S.  BL 
724,  725,  116  N.  C.  540. 

INVESTED. 

'Invested,"  as  used  in  Gonst  art  16^  I 
8^  which  provides  that  municipal  and  other 
coi1;>orations,  invested  with  the  privilege  of 
taking  private  property  for  public  nse,  shall 
make  just  compensation  for  property  taken* 
injured,  or  destroyed,  etc.,  has  a  present  sig- 
nification, and  cannot  be  made  to  embrace 
the  future  but  by  the  addition  of  some  verbal 
auxiliary.  It  cannot  be  so  construed  as  to 
exclude  from  the  operation  of  the  section 
corporations  existing  at  the  time  this  Oon- 
stltution  was  adopted.  Pennsylvania  By.  Go. 
V.  Duncan,  6  AU.  742,  743,  111  Pa.  852. 

INVESTMENT  BBOKEB. 

Every  person  who  is  or  may  be  hereafter 
engaged  in  the  business  of  selling  or  negotiat- 
ing choses  in  action  made,  issued,  or  guaran- 
tied by  any  person  or  Investment  company 
chartered  by  or  recognized  under  the  laws 
of  this  or  any  other  state  or  territory,  and 
payment  of  which  is  secured  by  mortgages 
on  real  estate  situated  in  any  other  state  or 
territory,  or  by  pledges  of  such  mortgages, 
shall  be  an  investment  broker.  Gen.  St 
Gonn.  1902,  S  2459. 

INVESTMENT  OOMPANT. 

The  term  "investment  company,**  as  used 
in  the  chapter  relating  to  the  taxation  of  cor- 
porations, shall  include  all  building  associa- 
tions, companies,  or  corporations,  and  all  oth- 
er companies  or  corporations  organized  nn- 
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der  th«  laws  of  this  or  any  other  state  or 
territory,  for  the  purpose  of  negotiating  or 
placing  loans  secured  upon  property  without 
this  state,  or  that  nmy  be  engaged  in  selling 
choses  in  action,  or  bonds  secured  by  mort- 
gages on  property,  or  by  pledges  of  such 
mortgages,  and  which  are  secured  by  indi- 
viduals or  issued  by  municipal  or  other  cor- 
porations without  this  state.  Y.  6.  1894 
685. 

INVE8TKENT  IIT  B01TB8* 

The  term  'Investment  in  bonds,"  when- 
ever used  in  the  revenue  act,  shall  be  held  to 
mean  and  include  all  moneys  invested  in 
bonds  of  whatever  kind,  or  certificates  of  in- 
debtedness, commonly  called  **scrip,"  wheth- 
er issued  by  incorporated  or  unincorporated 
companies,  towns,  cities,  townships,  counties, 
states,  or  other  corporations  held  by  persons 
residing  in  the  state,  either  by  themselves  or 
by  others  for  them,  whether  for  themselves 
or  as  guardians,  trustees,  or  agents.  Ind.  T. 
Ann.  St  1899,  S  4900. 

As  used  in  the  title  relating  to  taxation 
the  term  "investment  in  bonds"  shall  be  held 
to  mean  and  include  all  moneys  in  bonds,  or 
certificates  of  indebtedness,  or  other  eviden- 
ces of  indebtedness  of  whatever  kind,  wheth- 
er issued  by  incorporated  or  unincorporated 
companies,  towns,  cities,  villages,  townships, 
counties,  states,  or  other  corporations  or  by 
the  United  States  held  by  persons  residing  in 
this  state,  whether  for  themselves  or  others. 
Bates'  Ann.  St  Ohio  1904,  S  2730. 

The  phrase  '^investment  In  bonds"  shall 
be  held  to  mean  all  investments  in  bonds  of 
whatsoever  kind,  whether  Issued  by  the  gov- 
ernment of  the  United  States,  or  of  this  or 
any  other  state  or  territory  of  the  United 
States,  or  any  foreign  government,  or  any 
county,  city,  town,  or  other  municipality,  or 
by  any  corporation  or  company  in  this  or  any 
other  state  or  country*  Civ.  Code  S.  O.  1902, 
«  266. 

nrvESTMENT  nr  stocks. 

The  term  "investment  in  stocks,**  when- 
ever used  in  the  revenue  act,  shall  he  held  to 
mean  and  include  all  moneys  invested  in  pub- 
lic stocks  of  this  or  any  other  state,  or  In  any 
association,  corporation,  joint-stock  company, 
or  otherwise,  or  stock  the  capital  of  which  is 
or  may  be  divided  Into  shares  which  are 
transferable  by  each  owner  without  the  con- 
sent of  the  other  partners  or  stockholders,  for 
the  taxation  of  which  no  special  provision  Is 
made  by  the  act,  held  by  persons  residing  In 
the  state,  either  for  themselves  or  as  guard- 
ians, trustees,  or  agents,  or  by  others  for 
them.    Ind.  T.  Ann.  St  1899,  S  4900. 

As  used  In  the  title  relating  to  taxation, 
the  term  "investment  in  stocks"  shall  be  held 
to  mean  and  Include  all  moneys  invested  in 
the  capital  or  stock  of  any  bank»  whether  In^ 


corporated  under  the  laws  of  this  state  or  of 
the  United  States,  or  any  association,  cor- 
poration. Joint-stock  company,  er  other  com* 
pany,  the  capital  or  stock  of  which  is  or  may 
be  divided  into  shares,  which  are  transfer- 
able by  each  owner  without  the  consent  of 
the  other  partners  or  stockholders,  for  the 
taxation  of  which  no  special  provision  is 
ipade  by  law,  held  by  persons  residing  within 
this  state,  either  for  themselves  or  others. 
Bates'  Ann.  St  Ohio  1904,  §  2730. 

The  phrase  "investment  in  stocks"  shall 
be  held  to  mean  and  include  all  investments 
of  money  or  means  in  the  evidences  of  in- 
debtedness, other  than  bonds  or  bills  designed 
to  circulate  as  money,  issued  by  any  govern- 
ment or  municipality,  and  shares  of  the  capi- 
tal of  any  corporation,  company,  or  associa- 
tion, and  every  interest  in  any  such  shares  or 
portion  thereof;  also,  all  interests  or  shares 
in  ships,  boats,  or  other  vessels  used,  or  de- 
signed to  be  used,  exclusively  or  partially,  in 
navigating  the  waters  vrlthin  or  bordering  on 
this  state,  whether  such  ship,  boat,  or  vessel 
be  within  the  jurisdiction  of  this  state  or  not, 
and  whether  such  vessel  be  registered  or  li- 
censed at  any  collector's  oflSce  in  this  state 
or  not    Civ.  Code  S.  G.  1902,  S  265. 

The  term  "investment  in  stocks,"  within 
the  meaning  of  a  statute  providing  for  the 
taxation  of  investments  in  stocks,  includes 
national  bank  stock.  Niles  v.  Shaw,  84  N.  B. 
162,  163,  60  Ohio  St  870. 

INVESTI6ATE-INVESTIGATI0N. 

Amended  Chicago  Charter,  c.  2,  {  14,  re- 
quiring the  conmiissioners  of  public  works  to 
"investigate"  the  special  benefits  to  be  de- 
rived from  proposed  public  improvements, 
etc.,  does  not  mean  that  they  shall  go  upon 
the  ground  or  street  sought  to  be  improved 
and  there  investigate.  It  is  sufficient  tliat 
they  investigate  the  matter  in  their  office,  as 
they  are  presumed  to  know  all  the  peculiari- 
ties of  the  locality  and  to  be  familiar  with 
the  subject  The  word  "investigation"  de- 
notes inquiry  either  by  observation,  experi- 
ment, or  discussion.  Wright  ▼.  City  of  Chi- 
cago, 48  la  285,  290. 

An  "investigation,"  as  used  in  Pen.  Code, 
§  79,  providing  that  persons  concerned  in 
bribery  shall  attend  and  testify  on  any  trial 
or  "investigation,"  includes  all  Investigations 
in  the  conduct  of  which  persons  may  be  call- 
ed by  authority  as  witnesses  to  testify  under 
oath  concerning  any  matter,  and  is  not  limit- 
ed to  an  Investigation  in  the  course  of  a  crim- 
inal prosecution.  People  v.  Shark,  14  N.  BL 
819,  835,  107  N.  Y.  427,  1  Am.  St  RepL  861. 

INVIOLATE. 

See,  also,  ''Remain  Inviolate."*. 

The  provision  of  the  Constitution  which 
says  tbiat  "the  right  of  trial  by  jury  shall  for* 
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ever  remain  Inviolate''  meani  that  the  right 
shall,  In  all  cases  In  which  It  was  enjoyed 
when  the  CJonstltntlon  became  binding  and 
obligatory,  continue  unchanged.  The  term 
*^shall  remain  Inviolate"  does  not  merely  Im- 
ply that  the  right  of  jury  trial  shall  not  be 
abolished  or  wholly  denied,  but  that  It  shall 
not  be  Impaired.  The  word  ^'Inviolate"  is 
defined  by  approved  lexicographers  to  mean 
*'unhurt;  uninjured;  unpolluted;  unbroken.** 
•Inviolate,"  says  Webster,  •Is  derived  from 
the  Latin  word  'Invlolatus,'  which  Is  defined 
by  Alnsworth  to  mean  'not  corrupted;  Immac- 
ulate; unhurt;  untouched.'"  This  provision 
of  the  Constitution  was  held  to  be  violated 
by  the  act  of  the  General  Assembly  approved 
January  4, 1847,  which  gave  judgment  to  any 
person  employed  on,  or  who  furnished  ma- 
terials for,  any  water  craft  navigating  the 
Apalachicola  river,  upon  merely  filing  an  af- 
fidavit of  his  claim,  and  which  deprived  the 
defendant  of  any  trial  to  determine  the  valid- 
ity of  such  claim  before  judgment  could  be 
entered  against  him.  Flint  River  Steamboat 
Ck>.  y»  Boberts,  2  Fla.  102>  114,  48  Am.  Dea 
178. 


INVITATION. 

See  "Implied  Invitatton." 

The  term  '^invitation,"  within  the  rule 
that  the  owner  of  property  who  has  held  out 
any  Invitation,  allurement,  or  Inducement  for 
others  to  come  upon  the  property,  must  keep 
his  premises  in  a  safe  condition,  imports 
**that  the  person  injured  did  not  act  merely 
for  his  own  convenience  and  pleasure,  and 
from  motives  to  which  no  act  or  sign  of  the 
owner  or  occupant  contributed,  but  that  he 
entered  the  premises  because  he  was  led  to 
believe  that  they  were  Intended  to  be  used 
by  visitors  or  passengers,  and  that  such  use 
was  not  only  acquiesced  in  by  the  owner  or 
person  In  possession  and  control  of  the  prem- 
ises, but  that  It  was  in  accordance  with  the 
intention  and  design  with  which  the  way 
or  place  was  adapted  and  prepared  or  allowed 
to  be  80  used.  The  true  distinction  is  this: 
A  mere  passive  acquiescence  by  an  owner  or 
occupier  In  a  certain  use  of  his  land  by  oth- 
ers involves  no  liabilUy.  But  If  he  directly 
or  by  implication  Induces  persons  to  enter  on 
and  pass  over  his  premises  he  thereby  as- 
sumes an  obligation  that  they  are  in  a  safe 
condition,  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  liable  in  dam- 
ages to  a  person  Injured  thereby."  According 
to  this  rule  a  railroad  company,  maintaining 
a  private  crossing  and  allowing  the  public  to 
use  It  as  a  highway,  is  liable  to  a  person  In- 
jured by  a  collision  occurring  through  the 
fiagman's  carelessness  In  signaling  the  pep- 
son  Injured  to  cross  the  track.  Sweeny  v. 
Old  Colony  &  N.  R.  Co.,  92  Uass.  (10  Allen) 
368,  378,  87  Am.  Dec.  644. 


**Invltation"  Is  a  term  whose  legal  Import 
Is  known,  and  may  be  used  to  express  the 
relation  between  an  owner  or  occupl^  of  land 
and  one  who  comes  thereon  under  certain 
drcumstances.  The  Invitation  which  creates 
such  a  relation  may  be  express,  as  when  the 
owner  or  occupier  of  the  land  by  words  In- 
vites another  to  come  on  It,  or  make  use  of  it 
or  something  thereon;  or  It  may  be  implied; 
as  when  such  owner  or  occupier  by  acts  or 
conduct  leads  another  to  believe  that  the  land 
or  something  thereon  was  Intended  to  be  used 
as  he  uses  them,  and  that  such  use  is  not 
only  acquiesced  in  by  the  owner  or  occupier, 
but  Is  in  accordance  with  the  Intention  or  de- 
sign for  which  the  way  or  place  or  thing 
was  adapted  and  prepared  or  allowed  to  be 
used.  Turess  v.  New  York,  S.  &  W.  R.  Co., 
40  AtL  614,  616,  61  N.  J.  Law,  814. 

The  declaration  in  an  action  for  injuries 
against  a  railroad  company  at  a  crossing, 
alleging  that  the  leaving  of  the  gates  open  at 
such  crossing  by  the  railroad  company  was 
an  ''invitation"  to  the  traveler  to  cross,  means 
that  the  leaving  open  of  the  gates  amounted 
to  an  implied  assurance  that  the  track  might 
be  safely  crossed.  Wilson  v.  New  York,  N. 
H.  &  H.  B.  Co.,  29  Atl.  258,  259,  18  B.  I.  491. 

Safety  gates  at  a  railroad  crossing, 
which  should  be  closed  In  case  of  danger.  If 
standing  open,  are  an  invitation  to  the  trav- 
eler on  the  highway  to  cross.  Roberts  v. 
Delaware  &  H.  Canal  Co.,  86  AtL  728,  724, 
177  Pa.  183. 

Among  the  definitions  of  the  verb  "to  In- 
vite" given  by  Webster  is  'to  allure,"  "to 
attract."  An  invitation,  then,  may  be  said 
to  consist  in  the  act,  not  only  of  requesting 
or  bidding,  but  in  that  of  alluring  or  attract- 
ing, or  in  a  situation  which  In  itself  is  at- 
tractive or  alluring;  In  other  words,  it  may 
be  express  or  Implied.  Texas  &  P.  Ry.  Ca 
V.  Brown,  33  &  W.  140, 147, 11  Tex.  Qy.  App. 
603. 

Idoense  dtsttiignished* 

There  is  a  dear  distinction  between  a 
''license"  and  an  "Invitation"  to  enter  prem- 
ises, and  an  equally  clear  distinction  as  to  the 
duty  of  an  owner  in  the  two  cases.  An  own- 
er owes  to  a  licensee  no  duty  as  to  the  condi- 
tion of  premises,  unless  imposed  by  statute^ 
save  that  he  should  not  knowingly  let  him 
run  upon  a  hidden  peril,  or  willfully  cause 
him  harm;  while  to  one  Invited  he  is  under 
obligation  for  reasonable  security  for  the  pur^ 
poses  of  the  invitation.  It  Is  held  that  a  fire- 
man, entering  a  building  in  the  course  of  his 
duty  at  a  fire,  enters  under  a  license,  and  not 
under  invitation.  Beehler  v.  Daniels,  29  AtL 
6,7,  18B.L  668,27L.B.A.612,48Am. 
St  Bep.  790. 

A  mere  promise  or  license  by  a  raitaroad 
company  to  cross  its  road  is  not  an  'Invita- 
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tion"  to  do  so.  Sucb  an  Invitation  must  be 
some  unequivocal  act  done  by  the  company 
Indicating  its  purpose  to  Induce  or  Invite 
people  to  use  sucb  crossing.  Weldon  v.  Phil- 
adelphia, W.  &  B.  B.  Ck>.  (Del.)  43  Ati.  156, 
159,  2  Pen.  1  (dtlng  Wright  v.  Boston  &  A. 
B.  Ca,  142  Mass.  800,  7  N.  B.  86Q). 

mVXTJED  ERROR. 

The  principle  of  "invited  error^  is  that 
If,  during  the  progress  of  a  case,  any  party 
thereto  request  or  move  the  court  to  make  an 
erroneous  ruling,  and  the  court  rule  in  ac- 
cordaQce  with  such  request  or  motion,  he 
cannot  take  advantage  of  the  error  on  ap- 
peal; for  example,  if  a  special  instruction  be 
requested,  and  the  court  give  the  instruction, 
either  in  the  form  requested  or  in  substance, 
the  giving  of  the  charge  cannot  be  success- 
fully urged  as  error.  Gresliam  v.  Harcourt, 
63  S.  W.  1019,  1021,  93  Tez.  149. 


INVOICE. 

An  "invoice,"  In  commercial  transac- 
tions, is  defined  to  be  "a  written  account  of 
the  particulars  of  merchandise  shipped  or 
sent  to  a  purchaser,  consignee,  factor,  etc., 
with  the  value  or  prices  and  charges  annex- 
ed." Merchants'  BxcIl  Go.  v.  Weisman 
(Mich.)  93  N.  W.  869,  870. 

""An  invoice  of  goods  Is  merely  another 
term  for  bill  rendered."  Pipes  v.  Norton,  47 
Miss.  61,  76. 

An  invoice  is  a  list  of  goods  sold  and  the 
prices  charged  for  them,  or  the  goods  con- 
signed and  the  value  at  which  the  consignee 
Is  to  receive  them.  Southern  Exp.  Ck>.  v. 
Hess,  53  Ala.  19,  22. 

**The  word  Invoice'  is  sometimes  used  to 
designate  things  of  which  it  is  the  frequent 
accompaniment  or  evidence.  An  Invoice  ac- 
companies goods  and  states  price  and  cost 
Consequently  an  invoice  of  goods  sometimes 
means  the  goods  themselves."  Sturm  v.  Wil- 
liams, 38  N.  Y.  Super.  Gt  (6  Jones  k  S.)  325, 
842. 

The  term  "invoice,"  in  Act  May  28,  1830, 
for  the  more  effectual  collection  of  Impost 
duties,  which  provides  that  the  collectors  of 
customs  shall  cause  at  least  one  package 
out  of  every  Invoice,  and  one  package  at  least 
out  of  every  twenty  packages  of  each  invoice, 
and  a  greater  number  if  deemed  necessary, 
of  goods  imported  into  the  respective  dis- 
tricts, which  package  or  packages  he  shall 
have  first  designated  on  the  invoice  to  be 
opened  and  examined,  and  if  the  contents  be 
found  not  to  correspond  with  the  invoice,  or 
to  be  falsely  charged  tn  the  invoice,  to  have 
all  the  goods  appraised  and  forfeited,  if  not 
described  in  the  Invoice,  means  the  invoice 
produced  at  the  custom  house  for  the  puc- 


poses  of  an  entry,  and  does  not  apply  to  a 
false  invoice  at  the  place  of  exportation, 
made  with  intent  to  defraud  the  revenue. 
United  States  v.  Twenty-Bight  Packages  of 
Pins  (U.  S.)  28  Fed.  Gas.  244,  246. 

As  eiridaaoe  of  reottipt  of  soods. 

An  Invoice  of  goods  received  by  a  con- 
signee, retained  and  not  objected  to,  and  the 
truth  of  it  in  no  manner  disproved,  is  evi- 
dence that  all  the  articles  enumerated  in  it 
were  received  by  the  consignee,  and  if  the 
consignee  has  rendered  no  accounts  of  sale, 
particularly  after  a  number  of  years,  and 
offers  no  evidence  to  prove  what  part  was 
sold  and  at  what  prices,  every  presumption 
is  against  him  that  he  sold  them  at  the  in- 
voice prices.  Field  v.  Moulson  (U.  S.)  9  Fed. 
Gas.  28. 

As  evldeaoe  of  title. 

In  Dows  V.  Bank,  91  U.  &  618,  28  L.  Ed. 
214,  the  Supreme  Gourt  of  the  United  States 
said:  "An  invoice  Is  neither  a  bill  of  sale,  nor 
evidence  of  a  sale,  and,  standing  alone,  fur- 
nishes no  proof  of  title."  Kentucky  Beflning 
Go.  V.  Globe  Beflning  Ga,  47  8.  W.  602,  605, 
104  Ky.  569,  42  L.  B.  A.  353,  84  Am.  St  Bep. 
46a 

An  invoice  is  not  a  bill  of  sale,  nor  Is  it 
evidence  of  a  sale.  It  is  a  mere  detailed 
iftatement  of  the  nature,  quantity,  or  cost  of 
the  goods  or  price  of  the  things  invoiced,  and 
is  as  appropriate  to  a  bailment  as  a  sale. 
Hence,  standing  alone,  it  is  never  regarded 
as  evidence  of  title.  Sturm  v.  Boker,  14  Sup. 
Gt  99, 104, 160  U.  S.  812,  87  L.  Bd.  1093. 

The  term  ••invoice,"  as  used  in  an  insur- 
ance policy  on  outward  shipments  and  home- 
ward, for  account  of  certain  persons,  to  be 
consigned  to  them  by  ••invoice"  and  bill  of 
lading,  carries  no  implication  of  ownership. 
It  is  well  understood  that  an  invoice  usually 
accompanies  goods  that  are  consigned  to  a 
factor  for  sale,  as  well  as  in  the  case  of  a 
purchase.  Bolker  v.  Great  Western  Ins.  Ga 
(N.  T.)  4  Abb.  Dea  76,  79. 

As  evldenoe  of  Talue. 

An  Invoice,  like  a  bill  of  lading,  is  reg- 
ularly made  out  when  the  cargo  is  completed, 
and  is  prima  facie  evidence  of  value,  and  no 
more,  and  is  uniformly  admissible  in  evi- 
dence Graham  v.  Pennsylvania  Ins.  Go.  (U. 
S.)  10  Fed.  Gas.  935,  939. 

laTeatory  dIstfiigttUlied* 

An  ••Invoice"  is  an  account  or  catalogue 
of  goods,  with  the  value,  marks,  or  particular 
description  thereof  annexed.  An  ••inventory" 
is  a  list  or  catalogue  of  property  merely.  A 
statute  authorizing  a  sheriff  to  make  an  in- 
ventory of  attached  property  ^does  not  enti- 
tle him  to  compensation  for-  making  an  in- 
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voice  thereof.    CSramer  y.  Oppensteln,  27  Pac. 
718,  714,  16  Colo.  495. 

Proeeedfl  distUiiriilslied* 

"iDYolces"  are  not  Included  In  tbe  term 
'^proceeds,"  as  used  In  a  trust  receipt  stating, 
In  effect,  tbat  a  person  took  bills  of  lading  in 
trust  for  the  purpose  of  receiving  and  making 
sales  of  flour  as  agent  of  the  other  party  and 
turning  over  the  proceeds  within  a  given 
time.  An  invoice  is  a  written  account  of  par- 
ticular merchandise  shipped  or  consigned  to 
a  purchaser,  consignee,  or  factor,  with  the 
value,  price,  or  charges  annexed;  while  the 
word  ''proceeds"  in  its  legal  definition  means 
money  or  other  articles  of  value  obtained 
from  the  sale  of  property.  Tradesmen's  Nat 
Bank  of  City  of  New  York  v.  National  Sure- 
ty Co.,  62  N  B.  670-672,  160  N.  T.  663. 

INVOICE  COST. 

The  term  **invoice  cost*'  sometimes  means 
the  prime  price  or  cost  of  goods,  although 
there  is  no  invoice  in  fact  Sturm  v.  Wil- 
liams, 38  N.  Y.  Super.  Ct  (6  Jones  ft  S.J '325, 
342. 

INVOICE  PRICE. 

The  invoice  price  is  the  cost  or  value  of 
the  property  at  the  shipping  point,  and  such 
is  its  meaning  in  relation  to  fruit  trees, 
whether  they  were  grown  by  the  person  to 
whom  they  were  shipped  or  some  one  else. 
Pierce  v.  Southern  Pac.  Co.  (Cal.)  47  Pac. 
874,  877,  40  L.  R.  A.  350. 

The  "invoice  price"  of  goods,  as  used  in 
an  open  policy  of  insurance,  means  the  prime 
cost;  the  value  which,  upon  a  total  loss,  the 
insured  is  entitled  to  recover.  Le  Roy  y. 
United  Ins.  Co.  (N.  Y.)  7  Johns.  343,  358. 

The  term  "invoice  price"  sometimes 
means  the  prime  price  or  cost  of  goods,  al- 
though there  is  no  invoice  in  fact  Sturm  v. 
Williams,  38  N.  Y.  Super.  Ct  (6  Jones  ft  8.) 
326,  842. 

INVOLUNTARY. 

See  "Suicide,  Voluntary  or  Involuntary." 

Where  an  accident  policy  provides  that 
it  shall  not  cover  a  death  resulting  from  vol- 
untary or  involuntary  taking  of  poison,  the 
word  "involuntary"  has  a  broader  and  more 
comprehensive  meaning  than  an  act  forced 
upon  one  which  he  cannot  help.  The  term  is 
defined  in  the  Century  Dictionary  as  "not 
voluntary  or  willing;  contrary  or  opposed  to 
will  or  desire;  independent  of  volition  or  con- 
senting action  of  mind;  unwilling;  uninten- 
tional." "Involuntary"  is  an  antonym  of 
"voluntary,"  and  therefore,  in  this  sense,  in- 
cludes "acddentaL"    Kennedy  v.  Mtna.  Life 


Ins.  Ca,  72  8.  W.  602,  603,  81  Tex.  Civ.  App. 

509. 

"Involuntary"  is  not  the  equivalent  of 
the  word  "undesigned"  or  "unintentional," 
though  there  are  cases  which  seem  to  au- 
thorize such  use  of  the  word.  Smouse  v. 
Iowa  State  Traveling  Men's  Ass'n,  92  N.  W. 
53,  54,  118  Iowa,  436  (citing  McCarthy  v. 
Travelers'  Ins.  Co.  [U.  8.]  15  Fed.  Cas.  1254). 

Tbe  act  of  holding  and  using  an  instru- 
ment or  weapon,  the  movement  of  which 
is  the  immediate  cause  of  hurt  to  another, 
cannot  be  called  an  "involuntary"  act, 
though  its  particular  effect  in  hitting  and 
hurting  another  is  not  within  the  purpose  or 
intent  of  the  party  doing  the  act;  and  where 
a  person  raised  his  stick  for  the  purpose  of 
parting  his  dog  and  another's,  and  In  so 
doing  accidentally  struck  and  injured  such 
other,  the  act  was  unintentional,  but  not 
involuntary.  Brown  v.  Kendall,  60  Mass.  (6 
Cush.)  292,  294. 

DnrOIiUNTABT  BANKRUPT. 

Where  a  man  is  forced  into  bankruptcy 
against  his  will  by  his  partner,  it  is  not 
voluntary  bankruptcy,  any  more  than  it 
would  be  if  he  were  forced  into  it  by  any 
one  else.  It  is  compulsory  and  involuntary. 
In  re  Murray  (U.  8.)  96  Fed.  600»  602. 

nrVOLUNTABT  DEPOSIT. 

An  involuntary  deposit  is  made  (1)  by 
the  accidental  leaving  or  placing  of  per- 
sonal property  in  the  possession  of  any 
person,  without  negligence  on  the  part  of 
its  owner,  or  (2)  in  case  of  fire,  shipwreck, 
inundation,  insurrection,  riot,  or  the  like 
extraordinary  emergencies,  by  the  owner  of 
personal  property  committing  it  out  of  ne- 
cessity to  the  care  of  any  person.  Rev.  8t 
Okl.  1903,  I  2826;  Rey.  Codes  N.  D.  1899,  | 
4002;   Civ.  Code  &  D.  1903,  §  1354. 

nrVOLUNTABT  DISOOKTINITANOE. 

"A  discontinuance  is  involuntary  where, 
in  consequence  of  some  technical  omis- 
sion, mispleading,  or  the  like,  the  suit 
is  regarded  as  out  of  court,  as  where  the 
parties  undertake  to  refer  a  suit  not  ref- 
erable, or  omit  to  enter  proper  continu- 
ances."   Hunt  V.  Griffin,  49  Misa  742,  748. 

nrVOLUNTABT  MANSIiAUOHTEB. 

"Involuntary,"  as  applied  to  manslaugh- 
ter, means  that  the  killing  was  committed 
by  accident,  or  without  any  intention  to 
take  life.  United  States  v.  Outerbridge  (U. 
8.)  27  Fed.  Cas.  390,  391. 

"Involuntary  manslaughter"  is  defined 
by  Wharton  as  where  a  death  results  nnln- 
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tentionally  bo  far  as  the  defendant  Is  con- 
cerned, from  an  unlawful  act  on  his  part 
not  amounting  to  a  felony,  as  from  a  law- 
ful act  negligently  performed;  and  by  An- 
derson as  "a  killing  in  the  doing  of  an  un- 
lawful act  in  itself  or  a  lawful  act  in  an 
unlawful  or  careless  way.**  Bias  v.  United 
States,  53  S.  W.  471,  474,  3  Ind.  T.  27. 

Inyoluntary  manslaughter  is  the  killing 
of  another  person  in  doing  some  im  lawful 
act  not  amounting  to  a  felony  nor  likely  to 
endanger  life,  but  without  an  intention  to 
kill.  Ross  T.  Commonwealth  (Ky.)  55  S. 
W.  4,  5;  Conner  v.  Commonwealth,  76  Ky. 
(18  Bush)  714,  71S.  This  may  be  either 
where  the  act  is  directed  against  the  person 
killed,  or  where  it  is  directed  against  an- 
other person,  or  thing,  and  kills  one  not 
Intended  to  be  hurt  Conner  ▼.  Common- 
wealth, 76  Ky.  (13  Bush)  714,  718;  Trimble 
V.  Commonwealth,  78  Ky.  176,  177. 

"Involuntary  manslaughter"  consists  In 
the  killing  of  a  human  being  without  any 
intention  to  do  so,  or  in  the  commission  of 
an  unlawful  act  or  a  lawful  act  which  might 
probably  produce  such  a  consequence  in  an 
unlawful  manner.  Code  Ga.  S  4348;  Daly  y. 
Stoddard,  66  Ga.  145,  147.  Section  21  of  the 
Idaho  act  relating  to  crimes  and  punish- 
ments proTides  that  when  such  involuntary 
killing  shall  happen  in  a  commission  of  an 
unlawful  act,  which  in  its  consequences  nat- 
urally tends  to  destroy  life,  or  is  committed 
in  the  prosecution  of  a  felonious  intent,  the 
offense  shall  be  deemed  and  adjudged  a 
murder.  People  v.  Mooney,  2  Pac.  876,  877, 
2  Idaho  (Hash.)  17. 

"Involuntary  manslaughter*'  occurs 
where  one  doing  an  unlawful  act  not  fe- 
lonious nor  tending  to  great  bodily  harm, 
or  doing  a  lawful  act  without  proper  cau- 
tion or  requisite  skill,  undesignedly  kills 
another.  State  v.  Trusty  (Del.)  40  Atl.  766, 
768,  1  Pennewill,  319;  State  v.  Jones  (Del.) 
47  Atl.  1006,  1007,  2  Pennewill,  573;  State 
V.  Miller  (Del.)  32  Atl.  137,  138,  9  Houst  564. 

"Involuntary  manslaughter"  occurs 
where  it  plainly  appears  that  neither  death 
nor  any  great  bodily  harm  was  intended,  but 
death  was  accidentally  caused  by  some  un- 
lawful act,  or  an  act  strictly  lawful  in  itself 
done  in  an  unlawful  manner.  Common- 
wealth V.  Gable  (Pa.)  7  Serg.  &  R.  423,  427. 

"Involuntary  manslaughter*'  is  the  un- 
lawful killing  of  a  human  being  without 
malice,  "in  the  commission  of  an  unlawful 
act  not  amounting  to  a  felony,  or  in  the 
commission  of  a  lawful  act,  which  might  pro- 
duce death,  in  an  unlawful  manner  or  with- 
out due  caution  or  circumspection.'*  Pen. 
.Code  Cah  §  192;  People  v.  Biggins  (Ol.) 
8  Pac.  853,  858.  See,  also,  Territory  v.  Man- 
ton,  18  Pac.  387,  388^  8  Mont  9fi. 


"Involuntary  manslaughter,**  according 
to  the  old  writers,  occurs  when  death  re- 
sults unintentionally,  so  far  as  the  defend- 
ant is  concerned,  from  an  unlawful  act  on 
his  part  not  amounting  to  felony,  or  from  a 
lawful  act  negligently  performed.  Hence  it 
is  manslaughter  when  the  death  of  another 
occurs  through  the  defendant's  negligent  use 
of  dangerous  agencies,  and  so  when  death 
incidentally,  but  unintentionally,  results 
from  the  execution  of  a  trespass.  Involun- 
tary manslaughter  is  the  accidental  killing 
of  a  human  being  in  the  prosecution  of  some 
unlawful  act  not  felonious,  or  in  the  im-  ^ 
proper  performance  of  some  lawful  act,  as 
where  an  act  not  strictly  lawful  is  done  in 
an  unlawful  manner  and  without  due  cau- 
tion, or  killing  accidentally  in  the  unlawful 
or  negligent  use  of  firearms  without  mis- 
chievous intent  State  v.  Lockwood,  24  S» 
W.  1015,  1016,  119  Mo.  463. 

"Involuntary  manslaughter**  has  been 
defined  to  be  the  unlawful  killing  of  a  hu- 
man being  without  malice,  either  expressed 
or  implied,  and  without  intent  to  kill,  or  in- 
flict the  injury  causing  death,  committed  ac- 
cidentally in  the  commission  of  some  unlaw- 
ful act,  not  felonious,  or  in  the  improper  or 
negligent  performance  of  an  act  lawful  in 
itself.  If  an  act  be  unlawful  in  itself,  but 
without  mischievous  intention,  and  the  act 
was  done  heedlessly  and  incautiously,  it 
will  be  manslaughter,  not  accidental  death, 
because  the  act  which  ensued  was  unlawful. 
Johnson  v.  State,  10  South.  667,  669,  94 
Ala.  35. 

There  can  be  no  "involuntary  man- 
slaughter" where  there  is  an  intention  to 
kill.    Jackson  v.  State,  76  Ga.  473,  477. 

The  distinction  between  voluntary  and 
involuntary  manslaughter  is  now  obsolete 
at  the  common  law.  United  States  v.  Mea- 
gher (U.  S.)  37  Fed.  875,  881. 

Homicide    ez€iisa1il«    \gf   misadTentnr^ 
difltin^nislied. 

Involuntary  manslaughter  differs  firom 
homicide  excusable  by  misadventure  in  this: 
that  misadventure  always  happens  in  the 
prosecution  of  a  lawful  act,  but  this  species 
of  manslaughter,  in  the  prosecution  of  an 
unlawful  act  Trimble  v.  Commonwealth, 
48  Ky.  (9  B.  Mon.)  176,  177;  Bias  v.  United 
States,  53  S.  W.  471.  474,  8  Ind.  T.  27. 

nrvoLinrrAiiT  koksutf. 

An  involuntary  nonsuit  takes  place  when 
the  plaintiff,  on  being  called  when  his  case  is 
before  the  court  for  trial,  neglects  to  ap- 
pear, or  when  he  has  given  no  evidence  on 
which  a  Jury  may  find  a  verdict  Herring 
V.  Poritz,  6  111.  App.  (6  Bradw.)  208,  211; 
Boyce  V.  Snow,  58  N.  B.  403,  404,  187  111. 
181;  Id.,  88  IlL  App.  402,  405;  Deeley  y 
Heintz,  62  N.  H.  158^  159, 169  N.  X.  129;  Sar- 
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doral  y.  Bower,  26  &  W.  938»  984,  86  Tez. 
682;  Hammeisen  t*  Schurmeier  (U.  S.)  8 
Fed.  77.  7a 

An  "Involiintary  nonsulf *  Is  also  entered 
by  the  court  when  the  plaintiff,  being  called, 
refuses  to  appear  at  the  time  when  the  Jury 
is  to  deliver  the  verdict  Sandoval  v.  Roa- 
ser,  26  S.  W.  d33,  984,  86  Tez.  682. 

An  "involuntary  nonsuit"  is  for  neglect 
either  to  appear,  or,  having  appeared,  for 
failure  to  present  evidence  to  sustain  a 
verdict  in  his  favor,  and  is  ordered  against 
plaintiff's  objection.  Under  our  code  prac- 
tice a  court  has  no  power  to  order  an  in- 
voluntary nonsuit  Wabash  R.  Co.  v.  Mc- 
Oormick,  65  N.  B.  251,  252,  28  Ind.  App. 
258  (citing  Williams  v.  Port,  9  Ind.  551; 
Stults  V.  Forst,  185  Ind.  297,  84  N.  B.  1125). 

An  involuntary  nonsuit  occurs  when  the 
plaintiff  by  some  adverse  ruling  of  the 
court,  which  precludes  his  recovery,  is  com- 
pelled to  take  a  nonsuit  Williams  v.  Finks, 
57  S.  W.  732,  785,  156  Mo.  597. 

INVOLUNTABY   PAYMENT. 

"Involuntary  payment"  includes  any  pay- 
ment which  is  made  under  a  claim  involv- 
ing the  use  of  force  as  an  alternative,  as 
the  party  of  whom  it  is  demanded  cannot 
be  compelled  or  expected  to  await  actual 
force,  and  cannot  be  held  to  expect  that  a 
person  will  desist  after  once  making  de- 
mand. Parcher  v.  Marathon  County,  9  N. 
W.  28,  25,  52  Wis.  888,  88  Am.  Rep.  745. 

The  term  ''involuntary  payment"  can- 
not be  applied  to  the  payment  of  an  illegal 
and  unjust  demand  by  a  party  advised  of 
all  the  facts,  unless  it  is  made  to  procure 
the  release  of  the  person  or  property  from 
detention,  or  where  the  party  procuring  the 
payment  is  permitted,  with  apparent  au- 
thority, to  seize  upon  either,  and  the  pay- 
ment is  made  to  prevent  it  Wolfe  v.  Mar^ 
shal,  52  Mo.  167,  168. 

The  term  "involuntary  payment**  charac- 
terizes a  payment  which  has  been  obtained 
by  fraud,  oppression,  or  extortion,  or  when 
it  has  been  made  to  secure  a  right  which  the 
party  paying  was  entitled  to  without  such 
payment,  and  which  right  was  withheld  by 
the  party  receiving  the  payment  until  such 
payment  was  made,  and  therefore  it  may  be 
recovered  back;  but  a  payment  made  by  a 
person  whose  private  warehouse  has  been 
designated  for  the  storage  of  dutiable  mer- 
chandise, in  pursuance  of  an  illegal  require- 
ment by  the  government  that  he  pay  the  sal- 
ary of  an  inspector,  is  not  an  involuntary  pay- 
ment which  he  can  recover.  Oorkle  v.  Max- 
well (U.  S.)  6  Fed.  Oas.  555. 

INVOI.17NTABY  8EBVI0E. 

Act  Gong.  June  28,  1874,  18  Stat  251  [U. 
S.  Comp.  St  1901,  p.  3861],  which  provides 


that  whoever  shall  knowingly  and  willfully 
bring  into  the  United  States,  or  the  territo- 
ries thereof,  any  {person  inveigled  or  forcibly 
kidnapped  in  any  other  country,  with  intent 
to  bold  such  person  so  inveigled  or  kidnap- 
ped in  confinement  or  to  any  ''involuntary 
service,"  etc,  shall  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  be  impris- 
oned, would  include  service  by  children  as 
street  musicians;  their  parents,  who  gave 
their  consent  to  the  service,  having  cast 
them  off,  and  there  not  being  any  actual  con- 
sent on  the  part  of  the  children.  United 
States  V.  Ancarola  (U.  S.)  1  Fed.  676.  683. 

INVOLUNTABY   SERVITUDE* 

Oonst  art.  1,  I  2,  forbidding  "involuntary 
servitude,"  otherwise  than  as  a  punishment 
of  crime,  whereof  the  party  shall  have  been 
duly  convicted,  etc.,  includes  enforced  labor. 
State  V.  West,  43  N.  W.  845,  847,  42  Minn. 
147. 

Const  U.  S.  Amend.  18,  providing  that 
neither  slavery  nor  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall 
exist  within  the  United  States,  or  any  place 
subject  to  their  Jurisdiction,  means  compul- 
sory imprisonment  at  hard  labor  without  pay. 
Ex  parte  Wilson,  5  Sup.  Ct  985,  941,  114  U. 
S.  417,  29  L.  Ed.  89. 

Oonst  Mo.  1865,  art  1,  I  1,  providing 
that  there  cannot  be  in  the  state  either  slav- 
ery or  "Involuntary  servitude,"  except  in 
punishment  of  crime,  whereof  the  party  shall 
have  been  duly  convicted,  includes  the  hiring 
of  a  vagrant  to  the  highest  bidder  for  a  cer- 
tain time,  where  he  is  not  accused  of  crime. 
"Involuntary  servitude"  is  but  the  condition 
of  a  person  compelled  to  do  services  for  an- 
other. Thompson  v.  Benton,  22  S.  W.  863, 
864,  117  Mo.  83,  20  L.  R.  A.  462,  88  Am.  St 
Rep.  689. 

In  holding  that  an  injunction  cannot  be 
granted  to  prevent  one  person  from  quitting 
the  service  of  another,  it  was  beld  that  such 
act  would  be  an  Invasion  of  such  person's 
natural  liberty,  and  that  one  who  is  placed 
under  such  restraint  is  In  a  condition  of  "In- 
voluntary servitude,"  a  condition  which  the 
supreme  law  of  the  land  declares  shall  not 
exist  within  the  United  States  or  any  posses- 
sion subject  to  their  Jurisdiction.  Arthur  v. 
Oakes  (U.  S.)  68  Fed.  810,  318,  11  C.  G.  A. 
209,  25  L.  R.  A.  414. 

The  denial  of  equal  accommodatiens  in 
inns,  public  conveyances,  and  places  of  pub- 
lic amusement  does  not  impose  Involuntary 
servitude,  within  the  meaning  of  the  thir- 
teenth amendment  In  re  Civil  Rights  Gas- 
es, 8  Sup.  Ct  18,  28,  109  U.  S.  8,  27  L.  Ed.  835. 

An  indenture  purporting  to  bfnd  a  child 
of  negro  descent  to  an  apprenticeship,  which 
does  not  contain  provisions  for  the  security 
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and  benefit  of  the  apprentice  which  are  re- 
quired by  the  general  laws  of  the  state  In 
Indentures,  Is  an  indenture  Involying  Inrol- 
untary  serritude.  In  re  Turner  (U.  S.)  24 
Fed.  Gaa  887,  389. 

The  term  "serritude,"  in  the  thirteenth 
amendment  to  the  federal  Constitution,  pro- 
hibiting slayery  and  involuntary  servitude, 
except  as  punishment  for  crime,  Is  of  larger 
meaning  than  "slavery,"  as  the  latter  word 
is  usually' understood  in  this  country,  and  in- 
cludes all  shades  and  conditions  of  invol- 
untary slavery,  of  whatever  class  or  name. 
In  re  Slaughterhouse  Oases,  16  Wall.  86^  69, 
21  L.  Ed.  894. 

Servlee  Tolnaterily  entered. 

The  term  '"involuntary  servitude,**  as 
used  in  the  thirteenth  amendment  to  the  Con- 
stitution, forbidding  slavery  and  involuntary 
servitude,  will  be  construed  according  to  the 
purpose  for  which  the  amendment  was  made, 
and  hence  relates  to  such  involuntary  servi- 
tude as  slavery,  and  not  to  servitude  which 
was  voluntarily  entered  into,  such  as  service 
in  the  army  or  navy,  or  such  service  as  ac- 
cording to  the  rules  of  common  law  had  been 
recognized  as  justified  by  the  circumstances 
of  the  case,  as  the  power  to  imprison  seamen 
and  secure  their  return  to  the  vessel.  Hence 
Rev.  St  U.  S.  II  4698,  4599,  authorizing  the 
apprehension,  imprisonment,  and  return  on 
board  of  deserting  seamen  In  the  merchant 
service,  are  not  invalidated  by  the  prohibi- 
tion of  involuntary  servitude.  Robertson  v. 
Baldwin,  17  Sup.  Ot  826,  328,  165  U.  S.  275, 
41  L.  Ed.  715. 

"Involuntary  servitude,*'  In  its  constitu- 
tional meaning,  applies  to  a  relation  attempt- 
ed to  be  created  by  an  Indenture  by  which  a 
free  woman  of  color  above  21  years  of  age 
binds  herselt  to  serve  the  obligee  as  a  menial 
servant  for  20  years.  In  re  Olark  (Ind.)  1 
Blackf .  122,  12  Am.  Dec.  218. 

Work  on  roads  In  lien  of  poll  twE. 

"Involuntary  servitude,"  as  used  in 
Const  U.  S.  art  18,  I  1,  providing  that  nei- 
ther slavery  nor  involuntary  servitude^  ex- 
cept as  a  punishment  for  crime  after  convic- 
tion, shall  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction,  cannot 
be  construed  to  include  work  on  the  streets, 
alleys,  or  avenues  of  a  city*  required  of  every 
male  resident  of  such  city  between  the  ages 
of  21  and  45  years  for  two  days  of  ten  hours 
each,  or  in  lieu  thereof  to  pay  a  certain  sum 
per  day,  though  such  work  Is  in  a  sense  in- 
voluntary servitude.  It  is  like  service  or  in- 
voluntary service  on  juries,  or  in  the  mili- 
tia, or  in  the  army,  or  in  removing  snow 
or  ice  from  sidewalks,  gutters,  etc.,  and  is 
not  that  kind  of  involuntary  servitude  which 
is  akin  to  slavery,  which  is  the  interdict- 
ed Involuntary  servitude  mentioned  in  the 


Ck>nstitution.    State  t.  City  of  Topeka,  12 
Pac.  810,  815,  86  Kan.  76,  60  Am.  Bep.  529. 

xinroi:.ii]rTABY  tbxsbabu. 

The  term  "involm^tary,**  in  a  statute  in 
reference  to  trespasses  on  realty  which  are 
involuntary  or  by  negligence  or  mistake,  is 
held  to  refer  to  trespasses  committed  when  a 
person  believes  that  he  is  doing  an  act  upon 
his  own  land,  or  upon  the  land  of  another  by 
permission,  when  in  fact  he  la  not,  but  is  do- 
ing it  upon  land  upon  which  he  has  no  right 
to  enter.    Brown  v.  Neal,  86  Me.  407,  40& 

INVOLUNTART   TBU8T* 

An  ^Involuntary  trustf*  is  one  which  is 
created  by  operation  of  law.  Civ.  Ck>de  Mont 
1895,  I  2952;  Civ.  Code  Cal.  1903,  I  2217; 
Rev.  Codes  N.  D.  1899,  I  4266;  Qv.  Code  S. 
D.  1903,  I  1009. 

"Involuntary  or  constructive  trusts'*  em- 
brace all  those  instances  in  which  a  trust  is 
raised  by  the  doctrines  of  equity,  for  the  pur- 
pose of  working  out  justice  in  the  most  efll- 
clent  manner,  when  there  is  no  intention  of 
the  parties  to  create  a  trust  relation,  and  con- 
trary to  the  intention  of  the  one  holding  the 
legal  title.  This  class  of  trusts  may  be  usu- 
ally referred  to  fraud,  either  actual  or  con- 
structive, as  ah  essential  element.  Farm- 
ers* A  Traders'  Bank  v.  Kimball  Milling  Co., 
47  N.  W.  402,  403,  1  &  D.  888,  86  Am.  St 
Bep.  789. 


INVOLVE. 

See  ''Amount  Involved**;    "Heavily  In- 
volved"; "Subject-Matter  Involved." 

The  primary  signification  of  the  word 
"Involve^'  is  **to  roll  up  or  envelop;  and  it 
also  means  to  comprise,  to  contain,  to  in- 
clude by  rational  or  logical  construction;  and 
its  exact  synonym  may  not  be  found  in  a  sin- 
gle word."  Thus,  in  construing  Const  art 
6,  I  6,  giving  the  district  courts  jurisdiction 
in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  property,  the  meaning  of 
the  phrase,  "cases  at  law  which  involve  the 
title  or  possession  of  real  property,"  may  be 
expressed  by  the  paraphrase,  ''cases  at  law 
in  which  the  title  or  possession  of  real  prop- 
erty is  a  material  fact  In  the  case  upon 
which  the  plaintiff  relies  for  a  recovery  or 
the  defendant  for  a  defense."  Holman  v. 
Taylor,  81  Cal.  838,  840.  See,  also,  constru- 
ing Code  Civ.  Proc.  Cal.  I  888;  Copertini  v. 
Oppermann,  18  Pac.  256,  258,  76  Cal.  181. 

Const  art  6,  I  12,  providing  that  the 
Supreme  Court  shall  have  exclusive  appel- 
late jurisdiction  of  a  "case  involving  title 
to  real  estate,"  should  be  construed  to  in- 
clude an  action  to  annul  a  judgment  by 
which  plaintiff  lost  possession  of  property, 
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and  to  cancel  the  deed  by  means  of  which 
he  lost,  and  to  recover,  that  possession. 
Dnnn  y.  mUer,  9  S.  W.  640,  643,  96  Mo.  324. 

'The  word  Involving,'  as  nsed  by  the 
(Constitution  In  fixing  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  implies  that  a  con- 
stitutional question  was  raised  in  and  sub- 
mitted to  the  trial  court,  and  that  such  court 
had  the  opportunity  to  pass  upon  it  It  can- 
not be  laid  down  by  rule  how  every  question 
must  be  raised  in  the  trial  court;  but  it 
should,  at  least,  be  fairly  and  directly  pre- 
sented by  some  of  the  methods  recognized 
by  the  practice  and  procedure  of  the  court." 
Ash  V.  City  of  Independence,  46  S.  W.  749, 
751,  145  Mo.  120  (quoting  Bennett  v.  Missouri 
Pac.  Ry.  Co.,  16  S.  W.  947,  948.  105  Mo.  642). 

Within  the  provisions  of  the  Constitution 
of  Missouri  that,  when  a  federal  question  was 
involved,  the  cause,  on  application  of  the  los- 
ing party  in  the  Supreme  Court,  should  be 
transferred  to  the  full  court  for  decision,  a 
federal  question  must  be  involved,  in  the 
sense  of  arising  for  decision.  Duncan  v.  Mis- 
souri, 14  Sup.  Ct  570,  571,  88  L.  Ed.  485, 
152  U.  S.  377. 

The  phrase,  ''cases  involving  the  valid- 
ity of  a  statute,"  in  its  more  extended  sense, 
would  include  every  case  where  controverted 
statutory  rights  are  the  subject  of  litiga- 
tion; for  in  every  such  case  the  existence  of 
the  rights  themselves  depends  on  the  valid- 
ity of  the  statute  from  which  they  are  sup- 
posed to  arise.  As  used  in  the  Illinois  stat- 
ute which  provides  for  writs  of  error  and  ap- 
peals to  the  Supreme  Court  in  "cases  where 
the  validity  of  a  statute  is  involved,"  it  is 
not  used  in  its  extended  sense,  but  applies 
only  to  cases  where  the  validity  of  the  stat- 
utes as  originally  passed  is  the  primary  in- 
quiry, and  it  does  not  include  cases  where  the 
question  of  validity  is  Incidental  or  collateral 
to  the  main  inquiry.  City  of  Cairo  v.  Bross, 
99  111.  521,  524. 

An  ordinance  establishing  a  police  force, 
increasing  the  number  of  police  officers,  and 
fixing  the  amount  of  their  salaries.  Involves 
an  expenditure  of  money,  within  a  charter 
provision  requiring  ordinances  involving  the 
expenditure  of  money  to  be  certified  by  the 
clerk  to  the  mayor  for  approval  before  tak- 
ing effect  State  v.  Barr  (Ohio)  8  O.  L.  D. 
541,  5  N.  P.  435. 

InTolvlnB  freeholcL 

See,  also,  "Freehold.** 

A  freehold  is  "involved,**  within  the 
statute  permitting  an  appeal  to  the  Supreme 
Court  in  cases  in  which  a  freehold  is  involv- 
ed, in  cases  wherein  the  necessary  result  of 
the  Judgment  or  the  decree  is  that  one  party 
gains  and  the  other  loses  a  freehold  estate, 
or  where  the  title  to  the  freehold  is  so  put  in 
issue  by  the  pleadings  that  the  decision  of 


the  case  necessarily  involves  the  decision  of 
that  issue.  Nevitt  v.  Woodbum,  51  N.  E. 
593,  595,  175  111.  376.  Goodkind  v.  BarUett, 
26  N.  E.  387,  136  Ul.  18;  Taylor  v.  Pierce,  60 
N.  B.  1109,  1110, 174  111.  9  (citing  Sandford  y. 
Kane,  127  111.  591,  20  N.  E.  810).  An  inchoate 
right  of  dower  being  a  mere  contingent  ex- 
pectancy, an  action  involving  it  does  not  in- 
volve a  freehold.  Goodkind  v.  Bartlett,  26 
N.  B.  387,  136  111.  18.  A  bill  in  chancery  to 
foreclose  a  mortgage  on  real  estate  does  not 
Involve  a  freehold,  so  as  to  authori2e  an  ap- 
peal from  the  circuit  court  to  the  Supreme 
Court    Plnneo  v.  Knox,  100  111.  471. 

A  freehold  is  never  involved  in  an  ac- 
tion, except  where  the  primary  object  of  the 
suit  is  the  recovery  of  a  freehold  estate  or 
title  which  is  directly  put  in  issue,  and  where 
the  suit,  if  prosecuted  to  final  determination, 
will  by  virtue  of  the  Judgment  or  decree  ren- 
dered therein,  as  between  the  parties,  result 
in  one  gaining  and  the  other  losing  the  es- 
tate. It  is  not  involved,  though  the  title 
may,  by  operation  of  the  decree,  be  complete- 
ly devested  and  rendered  null,  if  the  efltect  of 
the  decree  can  be  altogether  avoided  by  pay- 
ment of  the  amount  of  the  plalntifiF's  claims. 
Therefore  a  creditors'  bill  to  set  aside  a  con- 
veyance of  land  as  fraudulent  and  to  sub- 
ject the  amount  conveyed  to  the  payment  of 
the  creditor's  Judgment  did  not  involve  a 
freehold,  within  the  meaning  of  the  statute; 
for  the  whole  controversy  could  have  been 
settled  by  the  payment  of  the  Judgment 
Chicago,  B.  &  Q.  R.  Co.  v.  Watson,  105  III 
217. 

The  question  of  the  right  to  redeem  un- 
der a  conveyance  claimed  to  be  a  mortgage 
does  not  involve  a  freehold.  Klrchoflt  v. 
Union  Mut  Life  Ins.  Co.,  20  N.  B.  808,  810, 
128  111.  199. 

Laws  1891,  p.  118,  §  1,  provides  that  the 
limitation  of  the  right  of  appeal  to  the  Su- 
preme Court  in  cases  wherein  the  Judgment 
exceeds  $2,500  shall  not  apply  where  the  mat- 
ter in  controversy  "relates"  to  a  franchise  or 
freehold.  Section  4,  subd.  8,  provides  that 
the  Court  of  Appeals  shall  have  Jurisdiction, 
not  final,  tn  cases  where  the  controversy  ''in- 
volves" a  franchise  or  freehold.  Section  15 
provides  that  appeals  will  lie  to  review  every 
final  Judgment  of  the  Court  of  Appeals  in 
cases  which  might  have  been  taken  for  re- 
view to  the  Supreme  Court  in  the  first  in- 
stance. Code  1887,  p.  286,  §  388,  provides 
that  appeals  to  the  Supreme  Court  from  the 
district  court  shall  be  allowed  in  cases  which 
"relate"  to  a  franchise  or  freehold.  Held, 
that  the  word  "involve,"  as  used  in  section 
4,  subd.  8,  is  synonymous  with  the  word  "re- 
late," and  that  the  Supreme  Ourt  has  Juris- 
diction of  appeals  in  actions  which  relate  to 
a  freehold.  Wyatt  v.  Larimer  &  Weld  Irr. 
Co.,  33  Pac.  144^  147.  18  Colo.  298^  86  Am. 
St  Rep.  28a 
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nnroLVBD  in  debt. 

See  "Heavily  InyolTed.*" 

nnroLviNO  the  mebit8» 

See  -Merita.* 

IPSO  FACTO. 

The  term  "ipso  facto**  is  defined  as  '^y 
the  very  act  Itself ;  by  the  mere  act""  Prob- 
ably a  closer  translation  of  the  Latin  term 
would  be  "by  the  fact  itself."  But  under 
any  constmction  of  the  term  as  nsed  in  the 
statute  providing  that  the  neglect  of  an  offi- 
cer to  have  his  offldal  bond  executed  and 
approved  as  provided  by  law,  and  filed  for 
record  within  the  time  limited,  his  office  shall 
thereupon  "ipso  facto"  become  vacant,  it 
means  that  the  failure  to  file  the  bond  with- 
in the  time  limited  shall  of  itself  operate 
as  a  vacancy  in  the  office,  and  not  that  a 
Judgment  of  the  court  based  upon  such  fail- 
ure shall  be  required  to  operate  such  vaca- 
tion, and  the  officer  thereby  loses  all  right 
to  the  office.  State  v.  Lansing,  04  N.  W. 
1104,  1109,  46  Neb.  514^  85  L.  B.  A.  124. 

IRISH  MOSS. 

See  "Sea  Moia."* 

IRON. 

The  manufactures,  articles,  or  wares  not 
specifically  enumerated,  composed  wholly  or 
in  part  of  iron  and  steel,  etc.,  in  Tariff  Act 
1883,  fixing  a  duty  thereon,  includes  iron  and 
steel  wire  hair  pins,  which  are  not  dutiable 
as  pins,  solid  head  and  others,  as  the  latter 
class  of  pins  have  been  distinguished  in  for- 
mer tariff  acts  from  hair  pins.  Robertson 
V.  Rosenthal,  10  Sup.  Gt  120,  121,  132  U.  8. 
460,  83  L.  Ed.  302. 

DEtON  QBE. 

Crude  hematite  ore,  which  cannot  be 
used  as  a  color,  is  assessable  under  Tariff 
Act  July  24,  1897,  par.  121  [U.  S.  Comp.  St 
1901,  p.  1636],  as  "iron  ore."  Francklyn  v. 
United  States  (U.  S.)  119  Fed.  470. 

There  is  no  trade  custom  establishing 
that  a  ton  of  iron  ore  is  a  ton  with  water 
mechanically  present  expelled  by  drying  at 
a  temperature  of  212"  Fahrenheit,  and  the 
duty  imposed  per  ton  by  Tariff  Act  1883,  I 
6,  schedule  3,  was  payable  on  the  water  re- 
ported, without  any  deduction  for  water,  ex- 
cept sea  water  taken  during  the  voyage. 
Earnshaw  v.  Cadwalader,  145  U.  S.  247,  259, 
12  Sup.  Ct  851,  852,  36  Lb  Ed.  688. 

IKON  WOBK8. 

The  term  "iron  works,"  as  used  in  all 
laws  relative  to  the  employment  of  labor. 


shall  mean  a  mill,  forge,  or  other  premises 
in  or  upon  which  any  process  is  carried  on 
for  converting  iron  into  malleable  iron,  steel, 
or  tin  plate,  or  for  otherwise  making  or  con- 
verting steeL  Bev.  Laws  Bftasa.  1902,  p.  916, 
a  106^  I  a 

IRRATIONAL 

Webster  gives  "irrational"  as  a  synonym 
for  "insane."  Though  "insanity"  is  a  term 
more  frequently  found  in  the  books  than 
"irrational,"  it  is  more  the  result  of  hab- 
it and  convenience  than  because  of  any  in- 
herent or  substantial  difference  in  their 
meaning.  State  v.  Leehman,  49  N.  W.  8,  01 
2  S.  D.  17L 

IRREDEEMABLE  GROUND  RENTS. 

Under  the  laws  of  Pennsylvania,  an  ir* 
redeemable  ground  rent  is  defined  to  be  a 
rent  preserved  to  himself  and  his  heirs  by 
the  grantor  of  land  out  of  the  land  itself.  It 
is  not  granted  like  an  annuity  or  a  rent 
charge,  but  is  reserved  out  of  the  conveyance 
of  the  land  in  fee.  It  is  a  separate  estate 
from  the  ownership  of  the  amount,  and  is 
held  to  be  real  estate,  with  the  usual  char- 
acteristics of  an  estate  in  fee  simple — de- 
scendible, devisable,  and  alienable.  Wilson 
V.  Iseminger,  22  Sup.  Gt  578,  574^  185  U.  S. 
55,  46  L.  Ed.  804. 

IRREGULAR. 

Not  according  to  rule;  Improper  or  in- 
sufQclent,  by  reason  of  departure  from  the 
prescribed  course.    Black,  Law  Diet 

EEtBEOULAB   OONBUOT. 

The  term  "irregular  or  Improper  con- 
duct," in  a  statute  authorizing  all  persons 
affected  by  the  laying  out  or  altering  of  a 
highway  to  appear  before  the  court  and  re- 
monstrate against  the  acceptance  of  the  re- 
port of  the  committee  for  any  irregular  or 
improper  conduct,  includes  the  action  of  the 
committee  appointed  by  the  superior  court 
to  consider  the  matter  of  laying  out  a  high- 
way in  failing  to  give  notice  of  the  proceed- 
ings to  the  persons  whose  lands  are  to  be 
taken  in  the  construction  of  the  highway. 
Shelton  v.  Town  of  Derby,  27  Conn.  414,  422. 

XBREOUIiAB   ZNDOBSEMENT. 

When,  at  the  inception  of  a  note,  a  per- 
son other  than  the  payee  writes  his  name 
upon  its  back,  such  an  indorsement  is  an 
irregular  indorsement  Garter  v.  Long,  28 
South.  74,  77,  125  Ala.  280. 

An  irregular  indorsement  is  an  indorse- 
ment in  blank  by  third  persons  above  the 
name  of  the  payee,  or  when  the  payee  doea 
not  indorse  at  alL    By  such  indorsementa  it 
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Is  generally  held,  nothing  else  appearing,  tluit 
the  party  Intended  to  assnme  an  absolute 
undertaking,  usually  that  of  maker ;  but  this 
presumption  may  be  rebutted  by  showing  a 
contract  for  a  different  undertaking,  for  in 
this  state  no  distinction  has  ever  been  made 
between  regular  and  irregular  indorsements, 
but  they  haye  been  alike  held  prima  fade  to 
impose  the  obligation  of  maker.  Bank  of 
Bellows  Falls  y.  Dorset  Marble  Ck>^  17  AtL 
42,  43,  61  Vt  106. 

IBBEOUIiAB  INDOB8EB. 

Where  one  puts  his  name  on  the  bade 
of  commercial  paper  while  it  is  in  the  hands 
of  the  maker,  and  the  latter  hands  it  to  the 
creditor,  the  holder  acquiring  the  paper  with 
knowledge  of  the  facts,  the  person  so  put- 
ting his  name  on  the  back  of  the  paper  Is  an 
irregular  indorser.  Metropolitan  Bank  y. 
Muller,  24  South.  295,  296,  60  La.  Ann.  1278, 
69  Am.  St  Rep.  476. 

IBBEOUIiAB  JUBOMENT. 

Erroneous    distinguished,    see    *'Brrone- 
ous." 

An  irregular  judgment  is  one  rendered 
contrary  to  the  course  and  practice  of  the 
court  McKee  y.  Angel,  90  N.  C.  60,  62  (cit- 
ing Mabry  y.  Brwin,  78  N.  C.  46);  Stafford 
y.  Gallops,  81  S.  E.  266,  266,  123  N.  0.  19,  68 
Am.  St  Bep.  816 ;  Simmons  y.  Dowd,  77  N. 
O.  166,  167;  Wolfe  y.  Dayis,  74  N.  C.  697, 
699;  McKenna's  Estate  y.  McCormick,  83 
N.  W.  844,  846,  60  Neb.  995. 

An  "irregular  judgment^  is  one  giyen 
contrary  to  the  method  of  procedure  and  the 
practice  under  it  allowed  by  law,  as  if  a 
judgment  should  be  giyen  against  an  infant, 
no  guardian  haying  been  appointed  or  ap- 
pearing to  represent  him  and  take  care  of  his 
interest  in  that  behalf.  So,  where  a  com- 
plaint was  filed  against  defendant  and  in 
the  progress  of  the  action  another  party  de- 
fendant was  brought  in,  the  complaint  must 
be  amended,  or  another  complaint  filed  as  to 
him,  unless  he  waiyes  his  right  to  the  same 
by  answering  the  original  complaint;  and 
therefore  a  judgment  by  default  against  the 
party  brought  in  for  want  of  an  answer, 
where  no  complaint  was  filed  against  him, 
was  irregular.  Vass  y.  People's  Building  & 
Loan  Ass'n,  91  N.  a  66,  68. 

IBBEOUIiAB  PBO0EEDING8. 

Void  proceedings  would  destroy  Juris- 
diction in  a  court  of  inferior  powers,  but 
merely  irregular  proceedings  would  not  The 
difference  is  not  readily  perceiyabla  Gen- 
erally speaking,  it  is  the  difference  between 
substance  and  form,  between  yoid  and  yoid- 
able,  or  between  yoid  action  and  Imperfect 
action.     Error  or  nullity  goes  to  the  foun- 


dation, and  dlscoyers  that  the  proceedings 
haye  nottilng  to  stand  on,  while  irregularity 
denotes  that  the  court  was  acting  within  Its 
jurisdiction,  but  failed  to  consummate  its 
work  in  all  respects  according  to  the  required 
forms.  The  one  applies  to  mattera  which 
are  contrary  to  law;  the  other,  to  matters 
which  are  contrary  to  the  practice  author^ 
ized  by  law.  One  relates  more  to  the  act, 
and  the  other  more  to  the  manner  of  it  Cob- 
bossee  Nat  Bank  y.  Rich,  16  AtL  606,  608» 
81  Me.  164. 

IBBEOUIiAB  PBO0E88. 

Sometimes  the  term  ''irregular  process^ 
has  been  defined  to  mean  process  absolutely 
yoid,  and  not  merely  erroneous  and  yoidable ; 
but  usually  this  term  has  been  applied  to  all 
process  not  issued  in  strict  conformity  with 
the  law,  whether  the  defects  appear  upon 
the  face  of  the  process  or  by  reference  to 
extrinsic  facts,  and  whether  such  defects  ren- 
der the  process  absolutely  yoid  or  only  yoid- 
able. €kx>per  y.  Barter,  2  Ind.  (2  Cart)  252, 
26a 

Irregular  process  is  such  as  a  court  has 
general  jurisdiction  to  issue,  but  which  is 
unauthorized  in  the  particular  case  by  rea- 
son of  the  existence  or  nonexistence  of  facts 
or  circumstances  rendering  It  improper  in 
such  a  case.  An  order  made  or  judgment 
rendered  by  a  court  which  is  simply  reyersed 
as  erroneous,  will  afford  protection  to  a  per- 
son acting  under  it  Error  thus  applied  con- 
sists in  nonconformity  to  the  rules  of  pro- 
cedure in  an  action  which  the  court  Is  au- 
thorized to  hear,  but  not  affecting  any  juris- 
dictional fact  which  can  be  taken  adyantage 
of  only  by  appeal  or  motion  in  the  original 
action.  Bryan  y.  Gongdon  (U.  8.)  86  Fed.  221, 
228,  29  O.  a  A.  670. 

There  is  a  great  difference  between  erro- 
neous process  and  irregular  (that  is,  yoid) 
process.  The  first  stands  yalid  and  good  un- 
til it  be  reyersed.  The  latter  is  an  absolute 
nullity  from  the  beginning.  The  party  may 
justify  under  the  first  until  it  be  reyersed; 
but  he  cannot  justify  under  the  last  because 
it  was  his  own  fault  that  it  was  irregular 
and  yoid  at  the  first  Paine  y.  Ely  (Vt)  N. 
Chip.  14^  24. 

IBBEOUIiAB  8U00E88IOH. 

'^Irregular  succession"  is  that  which  Is 
established  by  law  in  fayor  of  certain  per- 
sons, or  of  the  state,  in  default  of  heirs,  ei- 
ther legal  or  instituted  by  testament  GiT. 
Code  La.  1900,  art  87a 

IBBEOiriiABITT. 

See  "Legal  Irregularity.* 
Any  irregularity,  see  "Any.** 

An  ''irregularity"  Is  a  yiolation  or  non- 
obseryance  of  established  rules  and  prac- 
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tloes.  The  term  is  oftener  applied  to  forms 
or  mles  of  procedure  In  practice  than  to  a 
nonobservance  of  the  law  In  other  ways ;  bnt 
It  has  application  to  both.  McCain  v.  City 
of  Des  Moines,  19  8np.  Ct  64i,  640,  174  U. 
8.  168,  43  L.  Ed.  936;  State  t.  Cltj  of  Des 
Moines,  65  N.  W.  818,  823,  96  Iowa,  521,  81 
L.  R.  A.  186,  59  Am.  St  Bep.  881. 

As  defined  by  Chitty  an  irregulailty  is  the 
technical  term  for  eyery  defect  in  practical 
proceedings  or  the  mode  of  conducting  an  ac- 
tion or  defense,  as  distinguished  from  defects 
in  pleadings  which  can  only  be  objected  to 
by  demurrer,  or  motion  in  arrest  of  Judgment, 
or  by  writ  of  error.  Bmeric  y.  Alyarado,  2 
Pac.  418,  464,  64  Gal.  529  (citing  8  Ohlt  Gen. 
Pr.  509);  Barton  y.  Sanders,  16  Pac.  921, 
923,  16  Or.  51,  8  Am.  St  R^.  261;  Bx  parte 
Gibson,  81  Gal.  620,  624,  91  Am.  Dec.  546.  It 
is  a  comprehensiye  term,  including  all  formal 
objections  to  practical  proceedings,  and  Is  of 
three  descriptions,  ylz.:  First,  such  deyia- 
tlons  as  constitute  a  total  nullity;  secondly, 
such  as  are  mere  irregularities,  and  can  only 
be  objected  to  In  a  reasonable  time  and  sub- 
ject to  certain  qualifications;  and,  thirdly, 
the  nonobseryance  of  certain  roles  or  enact- 
ments that  haye  been  deemed  merely  direc- 
tory. Bmeric  y.  Alyarado,  2  Pac.  418,  464, 
15  Or.  574. 

An  irregularity  is  defined  to  be  the  want 
of  adherence  to  some  prescribed  rule  or 
mode  of  proceeding;  and  it  consists  either  In 
omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conducting  of  a  suit 
or  doing  it  in  an  unseasonable  time  or  Im- 
proper manner.  Hall  y.  Munger  (N.  Y.)  5 
Lans.  100,  113;  In  re  Wiltse,  25  N.  Y.  Supp. 
733,  739,  5  Misc.  Bep.  105;  Bowman  y.  Tall- 
man,  26  N.  Y.  Super.  Gt  (3  Rob.)  633,  635 
(citing  1  Tldd,  Pr.  512);  Prince  Mfg.  CJo.  y. 
Prince's  Metallic  Paint  Ga,  15  N.  Y.  Supp. 

249,  253,  60  Hun,  583;  Farrlngton  y.  Boot 
31  N.  Y.  Supp.  126,  127,  10  Misc.  Bep.  847; 
Ck>m  Ezch.  Bank  y.  Blye,  23  N.  B.  805,  806, 
119  N.  Y.  414;  Bronk  y.  State,  31  South.  248, 

250,  43  Fla.  461;  Jones  y.  Hart  60  Mo.  351, 
356;  State  y.  Weare,  46  S.  W.  1099, 1108, 145 
Mo.  162;  Jenness  y.  St  Glair  Gircult  Judge, 
4  N.  W.  220,  222,  42  Mich.  469;  Salter  y. 
Hilgen,  40  Wis.  363,  365  (citing  McNamara, 
Nullities  and  Irregularities,  p.  4);  Bx  parte 
Gibson,  31  Gal.  619,  624,  91  Am.  Dec.  546; 
Barton  y.  Saunders,  16  Pac  921,  928,  16  Or. 
51,  8  Am.  St  Bep.  261;  Ex  parte  Scwarti, 
2  Tex.  App.  74,  80;  Turrlll  y.  Walker,  4 
Mich.  177,  188. 

An  Irregularity  is  often  walyed  by  the 
subsequent  action  of  a  party,  as  by  an  ap- 
pearance after  defect  of  process,  so  that  the 
Judgment  would  be  yalld,  notwithstanding 
such  defect  Downing  y.  Still,  43  Mo.  309, 
817. 

An  Irregularity,  in  general.  Is  either  In 
the  mesne  process,  or  the  proceedings  there- 


on before  Judgment  or  in  the  Judgment  or 
execution.  Instances  of  such  irregularities 
are  found  in  the  entering  of  a  Judgment  by 
default  against  a  defendant  before  the  time 
has  expired  in  which  the  law  allows  him  to 
answer,  etc.  Hirsh  y.  Weisberger,  44  Mo. 
App.  506,  510  (citing  Branstetter  y.  Blyes,  34 
Mo.  318). 

''A  Judgment  by  default  is  Irregular  when 
the  defendant  in  an  action  not  appealable 
has  not  been  seryed  with  a  copy  of  process, 
or  there  has  been  no  declaration  regularly 
dellyered  or  filed,  and  notice  thereof  glyen 
to  defendant  or  where  it  is  signed  before 
defendant's  appearance,  or  without  entering 
a  rule  to  plead,  or  demanding  a  plea  when 
necessary,  bef<Mre  the  time  for  pleading  has 
exphred,  or  after  a  plea  has  been  regularly 
dellyered  or  filed."  Jones  ^.  Hart  00  Mo. 
351,  356  (quoting  Tldd,  Prac.  512,  513);  Mu]> 
ray  t.  Purdy,  66  Mo.  606,  611. 

Where  a  court  orders  Judgment  directing 
a  sale  In  a  partition  action.  In  a  case  in 
which  a  sale  is  prohibited  by  statute,  because 
a  life  or  other  estate  is  outstanding,  the  Judg- 
ment is  not  an  irregularity,  within  the  mean- 
ing of  the  section.  Prior  y.  Hall,  13  N.  Y. 
Gly.  Proc.  B.  83,  87. 

'^Irregularities,*'  which  are  generally  in- 
yoked  for  the  purpose  of  yacating  a  Judg- 
ment, and  which  will  Justify  a  yacatlon  of 
the  Judgment  after  term  time,  occur  where 
a  Judgment  was  entered  In  fayor  of  plaintiff 
before  the  time  for  answering  had  expired, 
or  where  the  Judgment  was  entered  while 
there  was  an  answer  or  demurrer  on  file  and 
not  yet  disposed  of,  and  other  Irregularities 
of  this  character.  State  y.  Huston  (Wash.) 
72  Pac.  1015,  1017  (dting  Kuhn  y.  Mason,  24 
Wash.  94,  64  Pac.  182). 

The  entry  of  a  Judgment  stated  that 
'the  court  haying  heard  the  counsel  of  the 
parties  on  this  appeal,  order  that  the  Judg- 
ment of  the  Justice  be  reyersed  for  irregu- 
larity, with  costs,"  etc  The  action  being 
on  an  account  the  plaintiff  before  the  Justice 
offered  his  book  in  eyldence  to  support  his 
cause,  Without  haying  proyed  it  to  be  his 
book.  Held,  that  the  words  'for  irregular- 
ity," In  the  entry,  should  be  construed  to  re- 
fer to  the  proceeding  of  the  Justice  in  giylng 
Judgment  without  eyldence,  and  not  to  mean 
that  the  court  merely  reylewed  Ills  Judgment 
as  a  court  of  wror  and  declined  trying  the 
merits.  Glaric  y.  Fulse^  2  N.  J.  Law  (1  Pen- 
ning.) 268,  264. 

Gode  Giy.  Proc.  H  16TT,  1678^  avtfaorlxing 
administrators  to  mortgage  an  Intestate's  real 
estate,  and  proyldlng  that  no  irregularity  in 
the  proceedings  shall  inyalldate  the  mortgage 
glyen  in  pursuance  thereof.  Includes  the  non- 
appointment  of  a  guardian  ad  litem  for  mi- 
nors, where  the  court  had  Jurisdiction  to 
make  the  order  for  the  execution  of  a  mort- 
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gage  by  an  administrator.    Thomas  t.  Par* 
ker,  22  Pac.  562,  563,  97  CaL  456. 

firrors  of  law. 

''Irregularity,"  as  used  in  Gen.  St  Minn. 
1878,  c.  66,  §  253,  subd.  1,  authorizing  a  new 
trial  for  irregularity  in  the  proceedings  of  the 
court,  etc.,  does  not  mean  an  error  of  law, 
which  is  expressly  made  a  ground  for  a  new 
trial  by  subdlylsion  7  of  the  section.  Errors 
of  law  occur  only  when  there  are  rulings 
made  on  questions  of  law,  and  hence  irregu- 
larities embrace  only  other  prejudicial  occur- 
rences not  amounting  to  rulings  on  matters 
of  law.  Valerius  v.  Richard,  59  N.  W.  634, 
535,  57  Minn.  443. 

The  term  "irregularity"  cannot  be  ap- 
plied to  a  rulin|;  or  decision  made  upon  a 
question  of  law  regularly  presented  for  such 
decision  during  the  trial.  Hence  the  court's 
refusal  to  allow  a  peremptory  challenge  to  a 
Juror  is  not  an  irregularity  in  the  proceed- 
ings of  the  court  reviewable  upon  afQdayits, 
but  liET  an  error  in  law  appearing  at  the  trial. 
Silcox  V.  Lang,  20  Pac.  297,  301,  78  Gal.  lia 

False  allesatloiui  of  f  aet« 

"Irregularity"  in  the  obtaining  of  process 
does  not  include  false  allegations  of  fact, 
made  as  a  foundation  for  a  suit,  in  which  the 
allegations  are  to  be  proved  or  disproved. 
Everett  v.  Henderson,  146  Mass.  89,  14  N.  B. 
932,  4  Am.  St  Rep.  284. 

Fraud* 

Wlllard,  Bq.  Jur.  163,  states  that  there 
is  no  case  in  which  equity  has  undertaken  to 
question  the  Judgment  of  any  other  court  for 
mere  irregularity.  The  power  in  such  cases 
is  always  exercised  by  the  court  in  which  the 
Judgment  was  given,  and  the  relief  is  fre- 
quently granted  npon  terms.  Held,  that  the 
term  "irregularity,"  as  here  used,  evidently 
Includes  fraud,  as  well  as  such  other  acts  or 
omissions  as  render  the  Judgment  void  or 
reversible  at  the  election  of  the  unsuccess- 
ful party.  Smlthson  v.  Smithson,  56  N.  W. 
800,  302,  37  Neb.  535,  40  Am.  St  Rep.  504. 


ji  Illegality. 

Illegality  distinguished. 


"IllegaUty." 


"Irregularities"  in  proceedings  in  an  ac- 
tion is  said  to  be  but  another  word  for  "ille- 
galities." Brown  ▼.  Brown,  50  N.  H.  638» 
554. 

As  irresvlarity  In  matter  of  f oina. 

"Irregularity,"  as  used  in  Act  Feb.  9, 
1818,  providing  that  the  court  of  common 
pleas  shall  not  set  aside  the  proceedings  of 
surveyors  for  irregularity  or  illegality,  means 
irregularity  in  matter  of  form  only,  and  not 
in  matter  of  substance.  State  t.  Conover,  7 
N.  J.  Law  (2  Hoist)  203,  216. 


Jurlsdietlonal      defeets      eontradistlB^ 
Saiflked. 

The  word  "irregularity,"  as  nsed  in  Code 
GiY.  Proc  t  1282,  providing  that  a  motion  to 
set  aside  a  final  Judgment  for  irregularity 
shall  not  be  heard  after  the  expiration  of  one 
year  from  the  filing  of  the  Judgment  roll, 
is  used  In  contradistinction  to  Jurisdictional 
defects,  which  courts  have  no  power  to 
authorize  or  approve.  The  irregularities  re- 
ferred to  In  the  statute  are  necessarily  those 
arising  In  practice,  and  consist  of  some  step 
or  proceeding  taken  in  the  prosecution  or  de- 
fense of  an  action  v^hich  is  without  authority 
of  law  or  contrary  to  some  rule  of  practice. 
Where  a  verdict  in  replevin  Includes  dam- 
ages occasioned  by  the  detention  of  the  prop- 
erty, without  finding  any  definite  amount 
therefor,  the  awarding  of  a  specific  sum  in 
the  Judgment  constitutes  an  hrregularlty 
within  the  meaning  of  the  section.  Com 
Exch.  Bank  v.  Blye,  23  N.  E.  805,  800,  119 
N.  Y.  414. 

Mistake  In  form  of  aotloii* 

"Irregularity"  is  a  neglect  of  method  or 
order,  and  the  mistake  of  a  form  of  action 
cannot  amount  to  a  mere  irregularity.  Mc- 
Hugh  ▼.  Pundt  (S.  C.)  1  BaUey,  441,  444. 

KaUlty  distingiiiilied. 

In  Holmes  ▼.  Russel,  9  Dowl.  487,  Mr. 
Justice  Coleridge  said:  "It  is  difficult  some- 
times to  distinguish  between  an  irregularity 
and  a  nullity;  but  I  think  the  safest  rule  to 
determine  what  is  an  irregularity  and  what 
is  a  nullity  is  to  see  whether  the  party  can 
waive  the  objection.  If  he  can  waive  it,  it 
amounts  to  an  irregularity;  if  he  cannot,  it  la 
a  nullity."  Jenness  v.  Lapeer  County  Circuit 
Judge,  4  N.  W.  220,  222,  42  Mich.  469;  John- 
son v.  Hines,  61  Md.  122,  130. 

In  the  exercise  of  the  power  of  eminent 
domain  municipal  corporations  should  be 
held  to  an  observance  of  all  substantial  pro- 
visions respecting  the  mode  of  procedure 
which  were  prescribed  and  intended  for  the 
protection  of  the  citizen  and  to  prevent  a  sac- 
rifice of  his  property.  If  there  be  an  omission 
of  any  of  the  essential  Jurisdictional  requi- 
sites, the  proceedings  will  be  void.  If,  how- 
ever, the  defect  is  not  so  radical  as  to  de- 
prive the  council  of  Jurisdiction,  but  is  only 
a  deviation  from  certain  minor  provisions, 
designed  to  secure  method  and  convenience 
in  the  procedure,  it  may  properly  be  termed 
an  "irregularity"  only.  Dill.  Mun.  Corp.  %% 
604,  605;  Black,  Interp.  Laws,  340,  and  cases 
cited.  The  distinction  is  expressly  stated  by 
Chief  Justice  Peters  in  Cobbossee  Nat  Bank 
V.  Rich,  81  Me.  164,  16  Atl.  506:  "Generally 
speaking,  it  is  the  diflterence  between  sub- 
stance and  form,  between  void  and  voidable, 
or  between  void  action  and  Imperfect  action. 
Error  or  nullity  goes  to  the  foundations,  and 
discovers  that  the  proceedings  have  nothing 
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t.0  stand  upon;  while  irregularity  denotes 
that  the  court  was  acting  within  its  Juris- 
diction, but  failed  to  consummate  its  work  in 
all  respects  according  to  the  required  forms. 
The  one  applies  to  matters  which  are  contra- 
ry to  law;  the  other,  to  matters  which  are 
contrary  to  the  practice  authorized  by  the 
law.  One  relates  more  to  the  act;  the  other, 
to  the  manner  of  it  It  may  be  stated,  as  a 
general  rule,  that  in  doubtful  cases  the 
courts  incline  to  treat  defects  in  legal  pro- 
ceedings as  irregularities,  rather  than  as 
nullities.**  Wilson  y.  Simmons,  86  Atl.  380, 
885,  89  Me.  212. 

There  is  a  marked,  and  In  many  re- 
spects important  and  substantial,  distinction 
between  defects  in  proceedings  which  con- 
stitute mere  irreg^arities,  or  such  as  render 
the  proceeding  a  total  nullity  and  altogether 
void.  Where  the  proceeding  adopted  is  that 
prescribed  by  the  practice  of  the  court,  and 
the  error  is  merely  in  the  manner  of  con- 
ducting it,  such  an  error  is  an  irregularity, 
and  may  be  waived  by  the  laches  or  subse- 
quent acts  of  the  opposite  party;  but  where 
the  proceeding  is  altogether  unwarranted,  to- 
tally dissimilar  to  that  which  the  law  au- 
thorizes, then  the  proceeding  is  a  nullity, 
and  cannot  be  made  regular  by  any  act  of 
either  party.  Iowa  Min.  Co.  t.  Bonanza  Min. 
Co.,  16  Nev.  64,  78. 

As  Toid. 

''Where  an  execution  is  set  aside  for  Ir- 
regularity,' without  further  explanation,  the 
term  implies  void,  not  voidable,  process. 
Where  the  same  term  Is  made  use  of  in  a 
statute,  and  that  statute  is  remediable.  It 
must  be  understood  in  the  same  sense."  It 
is  so  used  in  1  Rev.  Laws,  p.  504,  S  11,  giv- 
ing a  remedy  to  a  purchaser  of  lands  or 
tenements  under  execution  who  shall  be 
evicted  on  account  of  any  irregularity  in  the 
proceedings.  Woodcock  v.  Bennett  <N.  Y.)  1 
Cow.  711,  742,  13  Am.  Dec.  568. 

An  irregularity  does  not  render  the  pro- 
ceeding it  affects  void,  but  only  voidable, 
and  unless  it  be  avoided  by  motion  diligent- 
ly made  the  objection  will  be  waived. 
Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint 
Co.,  15  N.  Y.  Supp.  249,  253,  60  Hun,  583. 

IRRELEVANCY-IRRELEVANT. 

An  irrelevant  pleading  is  one  which  has 
no  substantial  relation  to  the  controversy 
between  the  parties  to  the  suit  Goodman  v. 
Robb  (N.  Y.)  41  Hun,  605,  606;  Struver  y. 
Ocean  Ins.  Co.  (N.  Y.)  2  HUt  475,  476.  Con- 
sequently, it  is  held  that  an  irrelevant  an- 
swer may  be  both  good  in  form  and  true  in 
fact,  but  have  no  relation  to  the  case;  for 
example,  a  bankrupt's  discharge  to  an  action 
for  slander.  Morton  v.  Jackson,  2  Minn.  219, 
222  (Gil.  180,  182).  See,  also,  HoweU  v.  Fe]> 
guson,  87  N.  a  113»  U4. 


The  word  "irrelevant"  is  comparatively 
a  modern  introduction  in  England,  and  as 
used  in  parliamentary  debate  signifies  "un- 
assisting,"  or  "unrelieving."  In  relation  to 
pleading,  it  is  used  in  the  sense  of  *1rrela- 
tive,"  which  is  a  more  appropriate  word. 
Seward  v.  Miller  (N.  Y.)  6  How.  Prac.  812, 
314. 

An  answer  is  said  to  be  "irrelevant" 
when  the  matter  which  it  sets  forth  has  no 
bearing  on  the  question  in  dispute,  does  not 
affect  the  subject-matter  of  the  controversy, 
and  can  in  no  way  affect  or  assist  the  de- 
cision of  the  court.  Jeffras  v.  McKUlop  A 
Sprague  Co.  (N.  Y.)  2  Hun,  351,  353. 

An  irrelevant  answer  is  an  answer  en- 
tirely foreign  and  not  applicable  to  the  ac- 
tion; for  example,  an  attempt  to  set  off 
■a  debt  arising  on  a  contract  in  an  action  for 
assault  and  battery,  or  vice  versa.  Walker  v. 
Hewitt  (N.  Y.)  11  How.  Prac  895,  398. 

An  answer  which  is  so  framed  that  it 
does  not  set  up  a  valid  defense,  but  which 
states  facts  that  might,  by  being  properly 
averred,  constitute  a  defense,  cannot  be  re- 
garded as  "sham,"  "irrelevant,"  or  "frivo- 
lous.'* Struver  v.  Ocean  Ins.  Co.  (N.  Y.)  9 
Abb.  Prac.  23,  27. 

A  defense  is  Irrelevant  which  has  no  sub- 
stantial relation  to  the  controversy  between 
the  parties  to  an  action.  In  an  action  to  re- 
cover moneys  alleged  to  be  due  to  plaintiff 
from  defendant,  a  defense  alleging  a  mere 
notice  from  a  third  person  to  defendant  that 
he  was  owner  of  the  goods.  In  a  cause  of  ac- 
tion therefor  demanding  payment  to  himself 
by  virtue  of  an  assignment  from  plaintiff,  is 
irrelevant.  Carpenter  v.  Bell,  24  N.  Y.  Super. 
Ct.  (1  Rob.)  711,  715. 

"Matter  is  irrelevant  in  a  pleading  which 
has  no  bearing  on  the  subject-matter  of  the 
controversy  and  cannot  affect  the  decision 
of  the  court"  Fabricottl  v.  Launitz,  5  N.  Y. 
Super.  Ct  (3  Sandf.)  743;  Scofleld  v.  State 
Nat  Bank,  2  N.  W.  888,  889,  9  Neb.  816,  81 
Am.  Rep.  412. 

The  phrase  "Irrelevant  or  redundant 
matter,"  in  Code,  1 160,  authorizing  the  court 
to  strike  out  such  matter,  refers  rather  to  su- 
perfluous matter,  incorporated  with  a  plea 
otherwise  good,  than  to  a  whole  answer  or 
defense.  Where  an  entire  defense  to  the 
whole  or  to  some  part  of  the  demand  is  com- 
plained of,  the  objection  cannot  properly  be 
taken  by  motion  to  strike  out  as  irrelevant  or 
redundant;  but  resort  must  be  had  to  a  mo- 
tion to  strike  as  frivolous  or  sham,  or  to  a 
demurrer.  Nichols  v.  Jones  (N.  Y.)  6  How. 
Prac.  355,  358. 

An  allegation  is  irrelevant  when  the  is- 
sue formed  by  its  denial  can  have  no  con- 
nection with  or  effect  upon  the  cause  of  ac- 
tion, and  the  proper  method  of  objecting  to 
an  irrelevant  allegation  la  by  motion  to  strike 
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out  This  is  the  rale  In  South  Carolina. 
Smith  ▼.  Smith,  50  a  0.  64,  07,  27  S.  B.  545. 
An  allegation  or  pleading  is  irreleyant  when 
It  has  no  connection  with  the  issues  inyolyed. 
Bank  of  TimmonsYllle  y.  Fidelity  A  Casualty 
Ck>.,  121  Fed.  934,  935  (citing  Pom.  Rem.  It 
551,  552).  See,  also.  Dent  y.  South  Bound 
R.  Co.,  39  8.  B.  527,  529,  01  8.  0.  329. 

Wag.  St  p.  528»  I  80,  relatlye  to  deposi- 
tions, and  proyidlng  that  matter  in  deposi- 
tions may  be  objected  to  at  the  trial  for  'ir- 
releyancy  or  incompetency,''  refers  to  the 
substance  of  the  testimony,  and  not  to  the 
mere  form  of  a  question.  Fox  t.  Webster, 
40  Mo.  181,  185. 

Friyolovs  eqvlyalenti 

"Irrelevant"  is  equlyalent  to  ••friyolous,** 
as  used  in  Code  Oly.  Proc.  |  587,  providing 
that,  If  a  demurrer,  answer,  or  reply  is  frivo- 
lous, the  party  prejudiced  thereby  may  apply 
for  judgment  thereupon,  and  Judgment  may 
be  given  accordingly.  Colt  v.  Davis,  8  N.  Y. 
Supp.  354,  355,  50  Hun,  300. 

As  impertliienoe* 

The  word  ''irrelevant"  signifies  not  per- 
tinent or  inapplicable.  Scofield  v.  State  Nat 
Bank,  2  N.  W.  888,  889,  9  Neb.  310,  31  Am. 
Rep.  412. 

"Irrelevancy,"  in  an  answer,  in  analogy 
to  impertinence  in  an  answer  in  Chancery  un- 
der the  former  judicial  system,  may  consist 
in  statements  which  are  not  material  to  the 
decision  of  the  case,  or  such  as  do  not  form 
or  tender  any  material  issue.  Matter  in  de- 
fense, to  be  pertinent  and  relevant,  must  re- 
late to  allegations  of  fact  in  the  complaint 
essential  to  the  cause  of  action.  People  v. 
McCumber,  18  N.  T.  315,  321,  72  Am.  Dec. 
515. 

"Irrelevant,"  as  used  in  Code,  1 100,  pro- 
viding that,  if  irrelevant  or  redundant  matter 
be  inserted  in  a  pleading,  it  may  be  stricken 
out  on  motion,  means  what  is  usually  under- 
stood as  'Impertinent."  According  to  Web- 
ster, "irrelevant"  means  not  applicable  or 
pertinent;  not  serving  to  support  It  may, 
therefore,  come  under  the  head  of  "imperti- 
nent" Carpenter  y.  West  (N.  T.)  5  How. 
Prac.  63,  55. 

The  phrase  "irrelevant  or  redundant 
matter,"  found  in  Code,  i  100,  which  author- 
ises the  striking  of  such  matter  from  a 
pleading,  means  matter  impertinently  or  un- 
necessarily stated  in  stating  the  cause  of  ac- 
tion in  the  complaint  or  the  defense  in  an  an- 
swer. Fasnacht  v.  Stehn  (N*  T.)  63  Barb. 
060,  051. 


IRREMOVABLE  FIXTURES. 

Fixtures  are  sometimes  divided  into  two 
classes,  removable  and  irremovable^  and  it 


has  been  suggested  that  the  use  of  such  qual- 
ifying words  Is  a  solecism,  for  if  a  thing  is 
fixed  it  must  be  irremovable;  but  the  better 
reasoning  seems  to  be  that  fixtures  may  des- 
ignate articles  of  property  which  by  their 
use  are  attached  to  the  soil,  but  are  capable 
of  being  removed.  Fixtures  that  are  not  re- 
movable exist  only  between  grantor  and 
grantee,  or  heir  and  executor,  and  the  likOi 
Monger  y.  Ward  (Tex.)  28  &  W.  821,  823. 

IRREPARABLE. 

'^Irreparable,"  means  that  which  cannot 
be  repaired,  retrieved,  put  back  again,  or 
atoned  for.  Cause  v.  Perkins*  60  N.  a  177» 
179,  08  Am.  Dec  728. 

IBBEPABABUB  IN JUBT. 

By  the  term  "irreparable  injury"  it  is 
not  meant  that  there  must  not  be  any  phy- 
sical possibility  of  repairing  the  injury.  All 
that  is  meant  is  that  the  injury  would  be  a 
grievous  one,  and  at  least  a  material  one,  and 
not  adequately  reparable  in  damages.  San- 
derlin  v.  Baxter,  70  Ya.  299,  300»  44  Am.  Rep. 
105;  Ives  v.  Edison,  83  N.  W.  120,  121,  124 
Mich.  402,  50  L.  R.  A.  134,  83  Am.  St  Rep. 
329;  Masonic  Temple  Ass'n  v.  Banks,  27 
S.  E.  490,  491,  04  Ya.  095;  Callaway  v.  Web- 
ster,  98  Ya.  790,  792,  37  S.  B.  270»  277; 
Haskell  v.  Sutton,  44  8.  B.  533,  538,  53  W. 
Ya.  200  (citing  Western  Union  TeL  Co.  v. 
Roger,  42  N.  J.  Eq.  [14  Stew.]  313,  11  AtL 
13);  Insurance  Co.  of  North  America  v.  Bon- 
ner, 42  Pac  081,  082,  7  Colo.  App.  97. 

"Irreparable  injury,"  as  used  in  the  law 
of  injunction,  does  not  necessarily  mean 
that  the  injury  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  must 
be  very  great;  and  the  fact  that  no  actual 
damages  can  be  proved,  so  that  in  an  action 
at  law  the  Jury  could  award  nominal  dam- 
ages only,  often  furnishes  the  very  best  rea- 
son why  a  court  of  equity  should  Interfere 
in  a  case  where  the  nuisance  is  a  con- 
tinuous one.  Newell  v.  Sass,  31  N.  E.  170» 
180, 142  111.  104;  First  Nat  Bank  v.  Tyson,  32 
South.  144,  148,  133  Ala.  459,  59  L.  R.  A. 
399,  91  Am.  St  Rep.  40;  Townsend  v.  E^ 
stein,  49  Atl.  029,  033,  93  Md.  537,  52  L.  R.  A. 
409,  80  Am.  St  Rep.  441;  Field  v.  Burling, 
37  N.  B.  850,  854,  149  IIL  660»  24  li.  R.  A. 
400»  41  Am.  St  Rep.  311. 

Where  an  injury  is  of  such  a  nature  that 
it  cannot  be  adequately  comi)ensated  in  dam- 
ages, or  cannot  be  measured  by  any  pecu- 
niary standard,  it  is  irreparable.  Wilson  v. 
City  of  Mineral  Point,  39  Wia  100,  104; 
Hodge  V.  Giese,  11  Atl.  484,  487,  43  N.  J.  Bq. 
(10  Stew.)  342;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Texas  &  St  L.  Ry.  Co.  (U.  S.)  10  Fed.  497. 
503;  Dudley  v.  Hurst  8  Aa  901,  904^  07 
Md.  44^  1  Am.  St  Rep.  30& 
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By  Irreparable  Injury  is  not  meant  such 
injury  as  is  beyond  the  possibility  of  repair, 
or  beyond  possible  compensation  or  dam- 
ages, or  necessarily  great  injury  or  great 
damages,  but  that  species  of  injury,  whether 
great  or  small,  that  ought  not  to  be  sub- 
mitted to  on  the  one  hand  or  inflicted  on 
the  other,  and  which,  because  it  is  so  large 
on  the  one  hand  or  so  small  on  the  other, 
is  of  such  constant  or  frequent  recourse 
that  no  fair  or  reasonable  redress  can  be  had'f 
therefor  in  a  court  of  law.  Farley  v.  Gate  j 
City  Gaslight  Ck>.,  81  S.  B.  108,  ld9,  105  Ga. 
823;  First  Nat  Bank.  v.  Tyson,  82  South. 
144,  148,  188  Ala.  459,  50  L.  R.  A.  899,  91  Am. 
St  Rep.  46;  Radlcan  t.  Buckley,  88  N.  B. 
68,  54^  188  Ind.  582  (citing  Wood,  Nuis,  § 
778);  Wable  t.  Beinbach,  76  111.  322,  826; 
Nashville,  G.  &  St  L.  Ry.  Co.  y.  McConnell 
<n.  8.)  82  Fed.  65,  69. 

An  irreparable  injury  is  one  which  can- 
not be  repaired  or  retrieved.  The  injury 
must  be  of  a  peculiar  nature,  so  that  com- 
pensation in  money  cannot  atone  for  it 
Where  from  its  nature  it  may  be  thus  atoned 
for,  if  in  the  particular  case  the  party  be 
insolvent,  and  on  that  account  unable  to 
atone  for  it  it  will  be  considered  irreparable. 
Indian  River  Steamboat  Co.  v.  East  Coast 
Transp.  Co.,  10  South  480,  487,  28  Fla.  387, 
29  Am.  St  Rep.  258;  Gause  v.  Perkins,  56 
N.  C.  177,  179,  60  Am.  Dec.  728;  Deegan  v. 
Neville,  29  South.  178,  176,  127  Ala.  471,  86 
Am.  St  Rep.  137. 

Irreparable  injury,  Justifying  the  issue 
of  an  injunction,  may  be  such  either  from 
the  nature  of  the  injury  Itself  or  from  the 
want  of  responsibility  in  the  person  com- 
mitting it.  Kerlin  r  West  4  N.  J.  Bq.  (8 
H.  W.  Green)  449. 

In  a  note  to  the  case  of  Jerome  v.  Ross 
<N.  Y.)  7  Johns.  Ch.  815,  found  in  11  Am. 
Dec.  500,  it  is  said  an  injury  resulting  from 
trespass  may  be  incapable  of  compensation 
for  damage  for  a  variety  of  reasons:  (1) 
It  may  be  destructive  of  the  very  substance 
of  the  estate.  (2)  It  may  not  be  capable  of 
estimation  in  terms  of  money.  (3)  It  may 
be  so  continuous  and  permanent  that  there 
is  no  instant  of  time  when  it  can  be  said 
to  be  complete,  so  that  its  extent  may  be 
computed.  (4)  It  may  be  vexatiously  per^ 
sisted  in,  in  spite  of  repeated  verdicts  at 
law.  (5)  It  may  be  committed  by  one  who 
is  wholly  Irresponsible,  so  that  a  verdict 
against  him  for  damages  would  be  entirely 
valueless.  (6)  It  may  be  committed  against 
one  who  Is  legally  incapacitated  from  a  bene- 
ficial use  of  the  remedy  at  law.  Deegan  v. 
Neville,  29  South.  173,  175,  127  Ala.  471, 
85  Am.  St  Rep.  137. 

The  "irreparable  injury"  which  author- 
izes equity  to  restrain  a  trespass  has  been 
variously  defined.     In  10  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  361,  it  is  said:    ''An  injury  ia 
4  Wds.  &  P.— «1 


irreparable  either  from  its  nature,  as  when 
the  party  injured  cannot  be  adequately  com- 
pensated therefor  in  damages,  or  when  the 
damages  which  may  result  therefrom  cannot 
be  measured  by  any  certain  pecuniary  stan- 
dard." In  Gause  v.  Perkins,  56  N.  C.  177. 
179,  69  Am.  Dec.  728,  it  was  said  that  an 
irreparable  injury  is  one  "of  a  peculiar  nat- 
ure, so  that  compensation  in  money  cannot 
atone  for  it"  This  definition  is  fairly  de- 
duclble  from  the  earlier  cases,  but  it  Is 
entirely  too  narrow  to  meet  the  decisions  of 
more  modem  times.  The  tendency  of  the 
courts  at  the  beginning  was  to  grant  injunc- 
tions very  sparingly  in  cases  of  trespasses, 
but  the  lapse  of  a  few  years  has  done  much 
to  break  down  the  barriers  of  this  conser- 
vatism and  pave  the  way  for  the  exercise  of 
greater  liberality  in  this  direction,  in  the 
light  of  modern  decisions.  An  irreparable 
injury  may  be  said  to  be  one  which,  either 
from  its  nature,  or  from  the  circumstances 
surrounding  the  person  injured,  or  the  finan- 
cial condition  of  the  person  committing  the 
injury,  cannot  be  readily,  adequately,  and 
completely  comi>ensated  for  with  money.  In 
1  Beach,  InJ.  S  35,  it  is  said:  ''Where  the 
injury  complained  of  is  such  as  to  destroy 
plaintiff's  property,  or  to  render  it  entirely 
worthless  for  his  purposes,  it  may  properly 
be  regarded  as  irreparable."  In  Kerr,  InJ. 
16,  17,  it  is  said:  "By  the  term  'irreparable 
injury'  it  is  not  meant  that  there  must  be 
no  physical  possibility  of  repairing  the  in- 
Jury.  All  that  is  meant  is  that  the  injury 
would  be  a  grievous  one,  or  at  least  a  ma- 
terial one,  and  not  adequately  reparable  by 
damages;  and  by  the  term  inadequacy  of 
the  remedy  by  damages'  was  meant  that 
the  damages  obtainable  at  law  are  not  such 
a  compensation  as  will  in  effect  though  not 
in  specie,  place  the  parties  in  the  position 
in  which  they  formerly  stood."  Camp  v. 
Dixon,  88  S.  E.  71,  73,  112  Ga.  872,  52  L.  R. 
A.  755. 

In  order  to  constitute  "irreparable  in- 
Jury,"  within  the  meaning  of  the  law,  the 
threatening  of  which  would  Justify  a  court 
of  equity  in  exercising  its  extraordinary 
power  of  injunction,  it  must  clearly  appear, 
not  only  that  the  wronged  party  could  not 
be  compensated  in  damages  therefor,  but 
also  that  the  injury  would  follow  if  the 
court  did  not  so  interpose.  Wason  v.  Major, 
50  Pac.  741,  743,  10  Colo.  App.  181;  City  of 
Denver  v.  Beede,  54  Pac.  624,  625,  25  Colo. 
172. 

"Irreparable"  means  that  which  cannot 
be  repaired,  restored,  or  adequately  compen- 
sated for  in  money,  or  where  the  compensa- 
tion cannot  be  safely  measured.  The  courts 
have  generally  regarded  as  irreparable  inju- 
ries the  digging  into  mines  of  coal,  iron,  lead, 
and  precious  metals;  and  as  such  injuries 
subtract  from  the  very  substance  of  the  es- 
tate, and  tend  to  its  ultimate  destruction,  eq- 
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ulty  Is  Bald  to  be  prompt  to  restrain  them. 
Bettman  y.  Harness,  26  S.  B.  271,  272,  42  W. 
Ya.  433.  36  L.  R.  A.  56a 

It  is  for  the  chancellor,  upon  and  from 
a  proper  exhibit  of  facts,  to  discover  whether 
or  not  they  make  out  and  constitute  irrep- 
arable injury  as  thus  defined,  and  it  is  not 
sufficient  for  a  complainant,  without  more, 
to  assert  its  existence  and  swear  to  it  By 
so  doing  he  is  only  swearing  to  a  legal  con- 
clusion, and  is  himself  assuming  the  func- 
tions and  prerogatives  of  the  chancellor. 
Johnson  v.  Kier  (Pa.)  3  Plttsb.  B.  204,  210. 

Irreparable  injury,  in  the  sense  in  which 
It  is  used  in  conferring  Jurisdiction  on  the 
courts  of  equity,  does  not  mean  that  the 
injury  complained  of  is  incapable  of  being 
measured  by  a  pecuniary  standard.  Thus 
an  appropriation  of  the  land  of  another, 
constituting  a  permanent  injury  to  and  de- 
preciation of  the  property,  is  an  irreparable 
injury,  owing  to  the  uncertainty  of  the  meas- 
ure of  damages.  Wilmarth  v.  Woodcock,  25 
N.  W.  475,  476,  58  Mich.  482. 

Extent  of  injury  nnoertain* 

Where  the  extent  of  a  prospective  injury 
is  uncertain,  so  that  it  is  impossible  to  as- 
certain the  measure  of  Just  reparation,  the 
injury  is  'irreparable*'  in  a  legal  sense,  so 
that  an  injunction  will  be  granted  to  pre- 
vent such  an  injury.  Lyon  v.  McLaughlin, 
32  Yt  423.  425. 

An  "irreparable  injury"  is  one  the  ex- 
tent of  which  is  doubtful,  making  it  impos- 
sible to  ascertain  the  measure  of  Just  repar^ 
atlon.    Lyon  v.  McLaughlin,  82  Vt  428,  425. 

"Irreparable  injury"  is  defined  to  be 
wrongs  of  a  repeated  and  continuing  charac- 
ter which  occasion  damages  which  are  esti- 
mated only  by  conjecture  and  not  by  any 
accurate  standard.  Commonwealth  v.  Pitts- 
burg A  G.  R.  Ck>.,  24  Pa.  (12  Harris)  159 
160,  62  Am.  Dec.  872;  Johnson  v.  Kier  (Pa.) 
8  Pittsb.  R.  204,  210;  Philadelphia  Ball  Club 
V.  Lajole,  51  Atl.  973,  202  Pa.  210,  58  L.  R.  A. 
227,  90  Am.  St  Rep.  627. 

Knlsanee. 

An  "irreparable  injury,"  to  restrain 
which  equity  will  interfere  by  injunction, 
means  one  the  consequences  of  which  could 
not  adequately  be  compensated  for,  if  it 
were  suffered  to  go  on.  A  nuisance  which 
destroys  the  comfortable,  peaceful,  and  quiet 
occupation  of  a  homestead  creates  an  Irrep- 
arable Injury,  as  does  also  one  which  may 
break  up  a  business,  destroy  Its  good  will, 
and  Infiict  damages  which  are  incapable  of 
measurement,  because  the  elements  of  rea- 
sonable certainty  are  not  to  be  obtained  for 
their  computation.  Where  the  injury  is 
such  that  damages  will  furnish  an  adequate 
compensation,    it    is   not   irreparable.    Ed- 


wards V.  Alloues  Min.  Go.,  88  Mich.  4€L  60, 
81  Am.  Rep.  801. 


IRRESISTIBLE. 

By  "Irresistible"  force  is  meant  such  an 
interposition  of  human  agency  as  is,  from 
its  nature,  a  power  absolutely  uncontrol- 
lable. The  Onrust  (U.  8.)  18  Fed.  Gas.  728, 
733;  Brosseau  v.  The  Hudson,  U  La.  Ann. 
427,  428. 


ZBRESISTIBXf  ZMPUXJiS. 

A  person  acts  under  an  "irresistible  im- 
pulse" when,  by  reason  of  duress  of  mental 
disease,  he  has  lost  the  power  to  choose 
between  right  and  wrong,  to  avoid  doing 
the  act  in  question;  his  free  agency  being 
at  the  time  destroyed.  McGarty  v.  Gom- 
monwealth  (Ky.)  71  S.  W.  656,  658  (citing 
Parsons  v.  State,  81  Ala.  577,  2  South.  854, 
60  Am.  Rep.  193 ;  Moore  v.  Gom.,  92  Ky.  630, 
637,  18  S.  W.  833). 

"Irresistible  impulse,"  in  criminal  law, 
is  that  uncontrollable  impulse  produced  by 
disease  of  the  mind,  when  that  disease  is 
sufficient  to  override  the  reason  and  Judg- 
ment, and  obliterate  the  sense  of  right  as 
to  the  act  done,  and  deprive  the  accused  of 
the  power  to  choose  between  them.  This 
impulse  is  bom  of  the  disease,  and  when  it 
exists  capacity  to  know  the  nature  of  the 
act  is  gone.  State  v.  Knight,  50  Atl.  276, 
279,  95  Me.  467,  55  L.  R.  A.  873. 

"Irresistible  impulse"  is  not  merely  in- 
sanity, supposing  moral  Insanity  to  consist 
of  insanity  of  the  moral  system,  co-existJng 
with  mental  sanity.  Moral  insanity,  as  thus 
defined,  has  no  support  either  in  psychology 
or  law;  nor  is  "irresistible  impulse"  con- 
vertible with  "passionate  propensity,"  no 
matter  ho^  strong,  in  persons  not  insane. 
In  other  words,  the  irresistible  impulse  ci 
the  lunatic,  which  confers  irresponsibility, 
is  essentially  distinct  ftom  the  passion,  how- 
ever violent,  of  the  sane,  which  does  not 
confer  irresponsibility.  If  the  impulse  was 
irresistible,  the  person  accused  is  entitled  to 
be  acquitted,  because  the  act  was  not  volun- 
tary, and  was  not  properly  his  act  If  the 
impulse  was  resistible,  the  fact  that  it  pro- 
ceeded from  disease  is  no  excuse  at  all. 
There  can  be  no  coexistence  of  an  impulse 
absolutely  irresistible  with  capacity  to  dis- 
tinguish between  right  and  wrong  with  ref- 
ence  to  the  act  Leache  v.  State,  8  S.  W. 
539,  542,  22  Tex.  App.  279,  58  Am.  Rep.  688 
(citing  1  Whart  Gr.  Law  [8th  Ed.]  %%  145, 
574;  Steph.  Or.  Law,  91). 

Irresistible  Impulse  Implies  knowledge 
of  right  and  wrong  in  some  degree,  but 
coupled  with  it  the  absence  of  power,  re- 
sulting from  a  disordered  mind»  to  success- 
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folly  resist  the  Impulse  to  do  the  criminal 
act  State  t.  Peel,  68  Pac.  169, 174,  28  Mont 
368,  75  Am.  St  Rep.  529. 

XBB£8ISTZBX£  SUPEBHUMAN  CAUSE. 

"Irresistible  snperhnman  cause,"  as 
used  in  Cly.  Oode  Gal.  §  1611,  proTldlng  that 
performance  of  an  obligation  will  be  excused 
when  It  Is  prevented  or  delayed  by  an  Irre- 
sistible and  snperhnman  cause,  means  an 
act  of  God,  and  refers  to  those  natural 
causes,  the  effects  of  which  cannot  be  pre- 
vented by  the  exercise  of  prudence,  dili- 
gence, and  care,  and  the  use  of  those  appli- 
ances which  the  situation  of  the  party  ren- 
ders it  reasonable  that  he  should  employ. 
Byan  v.  Rogers,  81  Pac.  244,  246,  96  Gal.  849; 
Fay  V.  Pacific  Imp.  Oo.  26  Pac  1099,  1101, 
98  Cal.  258. 

"Irresistible  superhuman  cause,"  as  used 
in  Olv.  Ck^de,  I  865,  providing  that  the  want 
of  performance  of  an  obligation  or  an  offer 
to  perform,  or  any  delay  therein,  is  excused 
when  it  is  prevented  or  delayed  by  an  ir- 
resistible superhuman  cause,  should  be  con- 
strued as  equivalent  to  and  used  in  the  same 
sense  as  "act  of  God,"  which  Lord  Mansfield 
says  "is  natural  necessity,  as  wind  and 
storms,  which  arise  firom  natural  causes,  and 
is  distinct  from  inevitable  accident"  2  Pars. 
Ck>nt  169,  defines  the  phrase  "act  of  God"  to 
mean  "a  cause  which  operates  without  any 
aid  or  Interference  from  man;  for  if  the 
cause  of  loss  was  wholly  human,  or  became 
destructive  by  human  agency  and  co-opera- 
tion, then  the  loss  is  to  be  ascribed  to  man, 
and  not  to  God,  and  to  the  person's  negli- 
gence." 2  Greenl.  Bv.  I  219,  after  giving 
Lord  Mansfield's  definition  of  the  phrase  "act 
of  God,"  says:  "Therefore,  if  the  loss  hap- 
pened by  the  wrongful  act  of  a  third  person, 
or  by  an  accidental  fire  not  caused  by  light- 
ning, the  carrier  is  liable."  Hence  an  ac- 
cidental fire,  not  caused  by  lightning  which 
destroyed  the  building  in  which  his  office 
was,  and  in  It  all  the  money,  books,  records, 
and  documents  pertaining  to  his  office,  is 
not  "an  irresistible  superhuman  cause,"  and 
will  not  excuse  a  county  treasurer  from  the 
performance  of  the  obligations  of  his  bond, 
conditioned  to  well  and  faithfully  and  im- 
partially perform  the  duties  and  execute  the 
office,  when  not  specially  so  stipulated,  or 
when  he  is  bound  only  to  the  exercise  of  rea- 
sonable care  and  diligence.  Clay  County  v. 
Simonsen,  46  N.  W.  692,  696,  1  Dak.  403. 
And  as  used  In  Civ.  CJode  Gal.  §  1869,  de- 
claring an  innkeeper  liable  for  the  loss  of 
personal  property  placed  by  his  guests  under 
his  care,  unless  occasioned  by  an  "irresist- 
ible superhuman  cause,"  would  not  include  a 
fire  which  originated  in  the  hotel.  Fay  v. 
Pacific  Imp.  Co.,  26  Pac.  1099,  1100,  28  Pac. 
943,  98  GaL  263^  16  U  B.  A.  188^  27  Am.  St 
Rep.  19a 


IBBBUSTIBXf  VXOXJBNOE. 

"Irresistible  violence,"  within  the  mean- 
ing of  the  doctrine  that  a  bailee  of  goods  is 
discharged  if  the  subject-matter  bailed  be 
lost  by  '^irresistible  violence,"  is  synonymous 
with  "vis  major."  Walker  v.  Guarantee 
Ass'n,  18  Q.  B.  278^  286. 


IRRESPECTIVE  OF  BENEFITS. 

Benefits  accruing  from  the  construction 
of  a  railroad  to  an  owner  of  lands  through 
which  it  passes  may  properly  and  conven- 
iently be  divided  into  two  classes,  to  wit: 
(1)  General  benefits,  or  such  as  accrue  to  the 
community,  or  the  vicinage  at  large,  such  as 
Increased  facilities  for  transportation  and 
travel,  and  the  building  up  of  towns,  and  con- 
sequent enhancement  of  the  value  of  lands 
and  town  lots.  (2)  Special  benefits,  or  such 
as  accrue  directly  and  solely  to  the  owner 
of  the  lands  from  which  the  right  of  way  Is 
taken,  as  when  the  excavation  of  the  rail- 
road tracA:  has  the  effect  to  drain  a  morass, 
and  thus  to  transform  what  was  a  worth- 
less swamp  into  valuable  arable  land,  or  to 
open  up  and  Improve  a  water  course.  As  to 
the  first  of  these  classes,  we  know  from  the 
debates  of  the  convention  which  formed  the 
Gonstitution,  and  from  the  discussion  which 
preceded  and  followed  the  calling  of  that  con- 
vention, as  well  as  from  the  language  of  the 
Gonstitution  itself,  that  It  was  the  express 
design  of  the  framers  of  the  Gonstitution  to 
exclude  that  class  of  benefits  from  the  con- 
sideration of  Jurors  in  their  assessment  of 
compensation  for  rights  of  way  appropriated 
by  corporations.  In  adopting  the  language 
that  "no  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation  until  full  com- 
pensation therefor  be  first  made  in  money, 
or  first  secured  by  a  deposit  of  money  to  the 
owner,  irrespective  of  any  benefit  from  any 
Improvement  proposed  by  such  corporation," 
whether  the  second  class,  or  special,  benefits 
are  included  within  such  provision  has  not 
been  decided,  and  does  not  arise  in  this  case. 
Little  Miami  B.  Go.  v.  GoUett;  6  Ohio  St 
182,  184,  186. 

Gonst  Ohio  art  12,  i  4,  providing  that 
"no  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  until  full  com- 
pensation therefor  be  made  in  money, 
•  •  •  irrespective  of  any  benefit  from  any 
improvement,"  means  that  full  compensation 
shall  be  assessed  by  the  Jury,  without  look- 
ing at  or  regarding  any  benefits  contem- 
plated by  the  construction  of  the  improve- 
ment Leroy  &  W.  B.  Go.  v.  Boss,  20  Pac. 
197,  200,  40  Kan.  698,  2  L.  B.  A.  217  (citing 
Glesy  V.  Glncinnati  W.  &  Z.  B.  Go.,  4  Ohio 
St  808). 

A  constitutional  provision  that  damages 
to  property  caused  by  the  construction  of  a 
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railroad  must  be  ascertained^  irrespectlTe  of 
anj  benefits,  is  construed  to  mean  that  a 
person  whose  land  has  been  taken  for  the 
use  of  a  railway  company  is  entitled  to  be 
paid  in  money,  and  cannot  be  compelled  to 
accept  as  compensation  an  estimated  en- 
hancement in  the  value  of  his  remaining 
property.  St.  Louis,  A.  &  T.  R.  Go.  t.  An- 
derson, 89  Arte  167,  171. 


IRRESPONSIBLE 

Se«  "Legally  Irresponstble." 


IRREVOCABLE. 

Generally,  when  it  is  said  that  a  power 
is  'irrevocable,"  we  understand  that  the 
grantor  cannot  withdraw  or  call  back  the 
power.  But  the  word  "irrevocable"  is  ••fre- 
quently used  in  a  somewhat  different  sense. 
It  may  mean  a  thing,  or  denote  a  right  'or 
power,  which  cannot  be  annulled  or  vacated, 
except  for  a  sufDcient  cause.  It  may  mean 
'unalterable'  or  Irreversible.' "  City  of  Hous- 
ton V.  Houston  Oity  St  By.  Co.,  19  S.  W. 
127, 180,  83  Tex.  54a 

Under  a  statute  requiring  a  foreign  in- 
surance company,  as  a  condition  precedent 
to  transacting  business  in  the  state,  to  file 
its  written  consent,  "irrevocable,"  that  ac- 
tions may  be  commenced  against  it  by  serv- 
ice on  the  superintendent,  a  power  of  attor- 
ney used,  and  filed  in  compliance  with  such 
statute  will  not  be  held  to  mean  never  to  be 
revoked,  abrogated,  annulled,  or  withdrawn, 
but  is  limited  to  the  time  during  which  the 
insurance  company  does  business  within  the 
state.  Mutual  Reserve  Fund  Life  Ass'n  ▼. 
Boyer,  61  Pac  887,  890,  62  Kan.  81,  60  L.  R. 
A.  58a 

The  word  "irrevocable"  signifies  not  to 
be  recalled  or  revoked.  Thus  the  use  of  the 
word  in  a  power  of  attorney  by  a  landowner 
appointing  another  as  his  true  and  lawful 
attorney,  ••irrevocable"  by  the  landowner, 
shows  an  Intention  of  the  principal  that  the 
authority  thereby  conferred  should  not  be 
revoked.  It  cannot,  however,  be  inferred 
from  its  use  that  the  agent  was  thereby  vest- 
ed with  any  greater  power  of  disposition  or 
authority,  in  respect  to  the  property  to  be 
sold,  than  if  this  word  had  been  omitted. 
It  is  not  the  policy  of  the  law  to  deny  to  a 
person  making  such  power  irrevocable  the 
right  to  revoke  such  authority,  notwithstand- 
ing the  fact  that  it  was  the  fixed  design  of 
the  parties  so  to  do  when  they  were  made; 
but  if  the  power  is  coupled  with  an  interest, 
or  the  agent  is  interested  in  its  execution, 
it  shall  not  be  revoked^  The  use  of  the  word 
••irrevocable"  alone  is  not  evidence  that  the 
power  is  coupled  with  an  Interest  Mac^ 
Gregor  t.  Gardner,  14  Iowa,  326^  841. 


IRRIGATE 

••To  irrigate**  means  primarily,  accord- 
ing to  the  Latin  word  from  which  it  is  de- 
rived, to  convey  wat»  to  or  upon  anything, 
and,  more  generally,  to  wet  or  moisten  any- 
thing; and  the  ordinary  definition  in  our  lan- 
guage is  to  water  lands,  whether  by  chan- 
nels, by  flooding,  or  simply  by  sprinkling. 
The  method  of  obtaining  the  water  with 
which  to  irrigate  has  nothing  to  do  with  the 
process  of  irrigation,  or  the  meaning  of  the 
word,  and  will  not  be  held  to  imply  the  con- 
veying of  water  by  ditches.  Gharnock  t. 
Higuerra,  44  Pac  171,  111  CaL  473,  82  L. 
R.  A.  190,  52  AnL  St  Rep.  195. 

IBBIGATIOH. 

The  term  in  its  primary  sense  is  defined 
to  be  a  sprinkling,  a  watering;  but  it  has  an 
agricultural  or  special  signification,  and  ia 
defined  by  Worcester  to  be  ''the  watering  of 
lands  by  drains  or  channels";  by  Webster, 
••the  operation  or  causing  of  water  to  fiow 
over  lands  for  nourishing  plants."  As  used 
in  the  Colorado  acts  of  1879  and  1881,  which 
provided  for  a  system  or  procedure  for  the 
determining  of  the  priority  of  rights  to  the 
use  of  water  for  irrigation  between  the  own- 
ers of  ditches,  canals,  and  reservoirs  taking 
the  water  from  the  same  natural  stream,  it 
is  used  in  its  special  sense^  as  denoting  the 
application  of  water  to  lands  for  the  raising 
of  agricultural  crops  and  other  products  of 
the  soil.  Platte  Watmr  Co.  t.  Northern  Col- 
orado Irr.  Oo.,  21  Pac.  711,  712,  12  Colo.  525. 

As  used  in  title  of  Act  March  27,  1889, 
entitled  ••An  act  to  provide  for  water  rights 
and  irrigation  and  to  reguhite  the  use  of 
water  for  agriculture  and  manufacturing  pur- 
poses," the  word  ••irrigation"  is  apparently 
used  in  its  popular  sense,  and  denotes  the 
application  of  water  to  land  for  the  produc- 
tion of  crops.  Paxton  &  Hershey  Irrigation 
Canal  &  Land  Co.  v.  Farmers'  &  Merchants' 
Irrigation  &  Land  Co.,  64  N.  W.  843,  845,  45 
Neb.  884,  29  L.  R.  A.  853,  50  Am.  St  Rep.  585 
(citing  Platte  Water  Co.  v.  Northern  Col- 
orado Irrigation  Co.,  12  Colo.  525,  21  Pac 
711). 

As  pnbllo  purpose  or  nso. 

See  ••Public  Purpose";  "PubUc  Use.** 

IBBIGATIOH  OAHAIi. 

Any  canal  constructed  for  the  purpose 
of  developing  water  power,  or  any  other  use- 
ful purpose,  and  from  which  water  can  be 
taken  for  irrigation  is  an  irrigation  canal. 
Cbbbey's  Ann,  St  Neb.  1908,  I  6754. 

IBBIGATIOH  DUTBIOT. 

As  municipal  corporatioo,  seo  ••Municipal 

Corporation.** 
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IS. 

Bee,  also,  ''Are.'* 

Defendant  was  conTleted  on  an  Indict- 
ment cbarglng  him  with  playing  cards  at  a 
public  place,  to  wit,  "a  room  which  is"  oc- 
cupied by  one  H.,  and  which  was  commonly 
used  for  gaming.  The  time  of  the  offense 
was  laid  as  about  six  months  prior  to  the 
finding  of  the  indictment  Held,  that  the 
verb  "is"  should  be  construed  to  refer  to  the 
time  of  the  finding  of  the  Indictment,  and  not 
to  the  date  of  the  alleged  offense.  Tummins 
T.  State,  18  Tex.  App.  18,  14. 

The  use  of  the  word  'V*  in  a  certificate 
of  a  clerk  of  courts  that  a  certain  person  is 
a  commissioner  duly  authorised  to  take  proof 
and  acknowledgments  of  deeds  is  insufficient 
to  show  that  the  designated  person  was  a 
commissioner  at  a  previous  time.  Hilgendorf 
T.  Ostrom,  46  111.  App.  466,  470. 

A  rule  of  practice  providing  that  in  any 
case  once  continued,  where  an  answer  'Is  on 
file,"  any  party  desiring  to  bring  such  cause 
on  for  trial  shall  give  notice,  etc.,  refers  to 
the  condition  of  the  case  at  the  time  of  the 
continuance,  and  the  rule  does  not  apply  to 
a  case  in  which  the  answ^  was  filed  after 
the  continuance.  Brickson  v.  Barber,  49  N. 
W.  888,  839,  83  Iowa,  867. 

Where,  in  a  suit  to  decree  that  a  trust 
created  by  a  will  be  null  and  void,  where  the 
Jury  in  their  verdict  declared  that  the  trust 
'is  void,"  this  meant  that  the  trust  was  void 
at  the  time  the  petition  was  filed  and  at  the 
time  of  the  trial.  GoUlns  v.  Garr,  44  8.  E. 
1000,  1001, 118  Ga.  205. 

An  official  bond  of  a  bank  treasurer,  re- 
citing the  fact  that  he  "is  treasurer,"  estops 
the  sureties  to  deny  that  he  was  treasurer 
when  the  bond  was  given.  Hall  v.  Brackett, 
62  N.  H.  809,  511,  18  Am.  St  Rep.  58a 


Where  two  persons  were  Jointly  indicted, 
the  use  of  the  singular  verb  "is,"  instead  of 
"are,"  in  the  clause  "the  said  Lee  Ping  Bow 
and  John  Doe,  whose  true  name  is  unknown 
to  the  grand  Jury,  is  accused  by  the  grand 
jury  of  the  crime  of  larceny,  in  that  the 
said,"  etc.,  "did  feloniously  steal,  take,"  etc., 
was  immaterial,  where  it  was  apparent  from 
the  concluding  portion  of  the  indictment  that 
both  defendants  were  charged  Jointly  with 
the  offense.  State  v.  Lee  Ping  Bow,  10  Or. 
27,28. 


In  a  statute  permitting  a  party  to  testify 
in  his  own  favor,  though  the  other  party 
were  dead  or  insane,  if  a  transaction  on  the 
other  side  (L  e.,  that  of  the  dead  or  insane 
party)  was  had  by  an  agent  "whose  testi- 
mony is  received,"  the  last  phrase  was  held 


In  Bigelow  v.  Ames,  18  BCinn.  527  (Gil.  471), 
to  mean  an  agent  whose  testimony  can  be 
received  or  is  receivable.  Griswold  v.  Bdson, 
32  Minn.  436,  437,  21  N.  W.  475. 

As  must. 

Code  Qlv.  Proc.  I  2061,  subd.  8,  provid- 
ing that  a  witness,  false  in  one  part  of  hla 
testimony,  is  to  be  distrusted  in  others, 
means  "must  be  distrusted."  A  thing  that 
is  to  be  must  be,  and  the  phrase  is  not  to  be 
construed  as  "may  be  distrusted."  White  v. 
Disher,  7  Pac.  826,  827,  67  Cal.  402. 


The  word  "is,"  in  the  acts  of  Congress 
authorizing  the  removal  from  the  state  to 
the  federal  court  of  a  suit  in  which  there  is 
a  controversy  between  citizens  of  different 
states,  means  "shall  be"  when  applied  to 
suits  arising  after  the  passage  of  the  act 
Hammond  v.  Buchanan,  68  Ga.  728,  781. 

In  an  action  by  a  railroad  company  to 
recover  on  an  insurance  policy  covering  prop- 
erty of  or  in  the  possession  of  such  company, 
provided  the  property  *1s  on  premises  owned 
or  occupied"  by  such  company,  the  property 
lost  being  on  premises  which  the  company 
had  leased  since  the  policy  was  issued  and 
was  occupying  at  the  time  of  the  loss,  the 
court  said:  "We  must  substitute  'shall  be' 
for  Is'  in  the  proviso,  and  read  *provided  the 
property  Insured  shall  be  upon  premises  own- 
ed,' "  etc.,  and  held  that  the  loss  was  covered 
by  the  policy.  Providence  &  W.  R.  Co.  v. 
Yonkers  Fire  Ins.  Co.,  10  B.  I.  74,  77. 

IB  BEINO  SEIiD* 

Rev.  St  I  6946,  making  it  unlawful  to 
sell  intoxicating  liquors  within  two  miles  of 
a  place  where  any  agricultural  fair  "is  be- 
ing held,"  should  be  construed  to  refer  to 
the  entire  time  from  the  opening  to  the  close 
of  the  fair,  and  not  only  during  the  hours 
within  which  the  gates  of  the  grounds  are 
open  for  the  admission  of  the  public.  Theis 
V.  State,  43  N.  B.  207,  54  Ohio  St  245. 

18  0OH8TBUOTED. 

The  words  "is  constructed,"  in  a  statute 
authorizing  the  appointing  of  a  receiver  for 
a  railroad  company  which  fails  to  run  daily 
trains  on  any  part  of  its  road  for  the  space 
of  10  days,  but  providing  that  the  act  shall 
not  apply  to  any  railroad  company  whose 
road  is  constructed  at  any  seaside  resort, 
which  was  built  and  Intended  merely  for  the 
transportation  of  summer  travelers  and  tour- 
ists, plainly  indicates  roads  already  in  exist- 
ence. Delaware  Bay  &  C.  M.  R.  Co.  v.  Mark- 
ley,  16  Atl.  486,  488,  46  N.  J.  Bn.  (18  Stew.) 
139. 

18  HEBEBT  GBAHTEII. 

Bee  "Hexeby.** 


IS  VISITING 


8778 


ISSUE 


IB  VIBXnKO. 

"I8  vlsitiDg/'  as  used  In  the  following 
guaranty:  'The  bearer,  B.,  Is  yislting  your 
city,  buying  a  few  goods  in  your  line,  and 
anything  you  may  be  able  to  sell  him  will  be 
paid  for  promptly  as  agreed,  which  I  hereby 
guaranty" — is  equivalent  to  the  word  "visits," 
and  is  construed  to  mean  visits  at  the  time 
of  the  guaranty,  as  it  could  not  be  supposed 
that  the  guarantor  intended  to  give  a  guar- 
anty neither  limited  in  time  nor  amount. 
Morgan  t.  Boyer,  89  Ohio  St  824,  826, 48  Am. 
Rep.  454. 


ISLAND. 

An  island  is  a  body  of  land  surrounded 
by  water,  and  a  body  of  submerged  land, 
though  covered  by  an  aquatic  vegetation,  is 
not  an  island.  Webber  t.  Pere  Marquette 
Boom  Co.,  80  N.  W.  469,  472,  62  Mich.  626. 

In  a  contest  as  to  the  ownership  of  cer- 
tain land  which  was  claimed  to  be  an  Island, 
an  instruction  that  If  a  parcel  of  land  was 
surveyed  as  an  island  and  so  commonly 
known  and  designated,  even  if  it  was  not 
usually  surrounded  by  water,  so  that  it  could 
not  be  properly  termed  an  island,  yet  the 
jury  would  be  justified  In  considering  that 
parcel  as  the  island  covered  by  the  convey- 
ance to  plaintiff,  was  erroneous.  Gk)ff  v.  Gou- 
gle,  76  N.  W.  489,  490,  118  Mich.  807,  42  L. 
R.  A.  161. 


ISSUABLE 

Previous  to  the  Constitution  of  1868» 
pleas  to  the  merits  need  not  be  sworn  to,  but 
in  all  cases  where  the  declaration  or  state- 
ment was  not  demurrable  a  jury  was  requir- 
ed to  pass  upon  the  issue  presented  by  any 
plea  to  the  merits.  By  the  Constitution  it 
was  provided  that  the  court  should  render 
judgment  without  the  verdict  of  a  jury  in  all 
civil  cases  founded  on  contract,  where  an 
"issuable  defense'*  was  not  filed  under  oath. 
By  the  act  of  1869  it  was  provided  that  in 
suits  upon  contract,  if  the  defendant  was 
resident  out  of  the  county,  "issuable  pleas" 
might  be  sworn  to  by  the  attorney.  Held, 
that  in  view  of  the  law  prior  to  the  Consti- 
tution, and  in  view  of  the  technical  mean- 
ing of  "issuable  defense"  (i.  e.,  defense  going 
to  the  merits),  both  the  terms  'issuable  de- 
fense," as  it  occurred  in  the  Constitution,  and 
"issuable  plea,"  as  it  occurred  in  the  statute 
of  1869,  referred  to  the  merits  of  the  case, 
and  had  no  bearing  on  pleas  in  abatement; 
which,  prior  to  the  Constitution  and  to  the 
act,  were  required  to  be  sworn  to.  Colquitt 
V.  Mercer,  44  Ga.  432,  433. 

A  general  demurrer  may  be  an  issuable 
plea,  yet  a  special  demurrer  is  not;  at  least 
if  it  does  not  go  to  the  merits  of  the  case. 


Welsh  T.  Blackwell,  14  N.  J.  Law  (2  J.  8. 
Green)  844,  846. 

ISSUE. 

See  "Duly  Issued";  'Imprbperly  Issued*'; 
"Regularly  Issued." 

The  word  "Issued"  ordinarily  means 
emitted  or  "sent  forth,"  and  in  the  absence 
of  other  definitions  that  must  be  taken  to  be 
the  sense  in  which  it  is  used  in  the  legislation 
of  Kansas.  Coming  v.  Meade  County  Com*rs 
(U.  S.)  102  Fed.  67,  60,  42  C.  0.  A.  154. 

The  word  "issue,"  as  used  in  the  follow- 
ing undertaking:  "The  undersigned,  J.  L. 
H.  and  C.  W.,  in  consideration  of  the  prem- 
ises and  of  the  issuing  of  the  said  injunc- 
tion, do  jointly  and  severally  undertake,  in 
the  sum  of  $10,000,  and  promise  to  the  ef- 
fect that;  in  case  said  injunction  shall  issue, 
the  said  plaintiffs  will  pay  to  the  said  parties 
enjoined  such  damages,  not  exceeding  the 
sum  of  $10,000,"  etc.,  is  construed  to  mean 
"shall  be  continued  in  force."  Lambert  t. 
Haskell,  22  Pac.  827,  829,  80  Cal.  611. 

A  stipulation  that  a  certain  case  should 
"abide  by  the  issue"  of  a  certain  other  case 
should  be  construed  to  mean  that  such  case 
should  abide  the  ultimate  result  or  end  of  the 
other  case;  for  in  no  other  of  the  many  sens- 
es in  which  the  substantive  "issue"  is  used 
could  it  be  appropriate  in  the  stipulation. 
Niagara  Fire  Ins.  Co.  v.  Scammon«  35  111.  App. 
582,  58a 


Of  Imak  MU  or  note. 

The  terms  "issued"  or  "put  In  circula- 
tion," in  a  statute  providing  that  no  banking 
association  shall  issue  or  put  in  circulation 
any  bill  or  note,  have  a  restricted,  special, 
and  almost  technical  meaning,  relating  ex- 
clusively to  the  moneyed  currency  of  the 
country,  and  in  the  language  of  the  general 
banking  law  to  circulating  notes  in  the  simil- 
itude of  banking  notes.  Curtis  t.  Levitt  (N. 
Y.)  17  Barb.  809,  341. 

Of  boadsy  aesotialile  tastmaieatSy  ete. 

The  term  'issue,"  as  used  in  the  nego- 
tiable instrument  law,  means  the  first  deliv- 
ery of  the  instrument,  complete  in  form,  to 
a  person  who  takes  it  as  a  holder.  Rev. 
Laws  Mass.  1902,  p.  658,  c.  78,  ft  207;  Code 
Supp.  Va.  1898,  ft  2841a;  Ann.  Codes  &  St. 
Or.  1901,  ft  4592;  Bates'  Ann.  St  Ohio  1904, 
ft  8178;  Rev.  Codes  N.  D.  l699,  ft  1060  (citing 
Neg.  Inst.  Law  N.  D.  ft  191). 

Same    As  deliver  ov  pnt  la  eftrovlatlom. 

"In  financial  parlance  the  term  Issue' 
seems  to  have  two  phases  of  meaning.  Date 
of  issue,'  when  applied  to  notes,  bonds,  etc, 
of  a  series,  usually  means  the  arbitrary  date 
fixed  as  the  beginning  of  the  term  for  which 
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tbey  are  to  run,  without  reference  to  the 
precise  time  when  conyenience  or  the  state 
of  the  market  may  permit  of  their  sale  or 
delivery.  When  the  bonds  are  delivered  to 
the  purchaser,  they  will  be  issued  to  him, 
which  is  the  other  meaning  of  the  term." 
Yesler  v.  City  of  SeatUe^  25  Pac  1014,  1019, 
1  Wash.  St  SOS;  Gag^  v.  McGord  (Arls.)  61 
Pac.  977,  979. 

The  ordinary  and  commonly  accepted 
meaning  of  '^  issue"  is  to  send  forward,  to 
put  into  circulation,  to  emit,  as  to  issue  bank 
notes,  bonds,  etc.  To  issue  tax  bills,  as  ordi- 
narily understood,  necessarily  includes  de- 
livery through  some  one,  just  as  municipal 
bonds  may  be  written  out  or  printed  and  sign- 
ed, but  are  not  issued  until  sent  out,  deliv- 
ered, or  put  into  circulation;  and  where  tax 
bills  are  to  be  given  to  a  contractor  for  a 
public  improvement,  and  are  prepared  for  de- 
livery to  the  contractor,  they  are  Issued  when 
he  takes  the  same  and  gives  his  receipt  on 
the  face  of  the  register  of  the  engineer, 
whose  duty  it  is  to  register  the  same  in  his 
office.    Folks  V.  Yost,  54  Mo.  App.  55,  69. 

A  county  warrant  or  order  is  issued 
when  made  out  and  placed  in  the  hands  of  a 
person  authorized  to  receive  it,  or  is  actually 
delivered  or  taken  out  So  long  as  a  county 
warrant  or  order  is  not  delivered  or  put  into 
circulation,  it  is  not  issued.  If  a  warrant  or 
order  unlawfully  directed  to  be  issued  by  a 
board  of  county  commissioners  remains  in 
the  hands  of  the  county  clerk,  and  is  not  de- 
livered, or  sent  out,  or  put  into  circulation 
by  the  county  clerk,  or  any  one  else,  the 
wrong  attempted  does  not  succeed,  because 
there  is  no  actual  issuance  of  the  warrant 
State  V.  Pierce  85  Pac.  19,  22,  52  Kan.  621. 

"Issue,"  as  applied  to  negotiable  paper, 
means  its  delivery  for  use  and  circulation,  so 
that  bonds  stolen  are  never  issued.  Genua- 
nia  Sav.  Bank  v.  Village  of  Suspension 
Bridge,  26  N.  Y.  Supp.  98»  100,  78  Hun,  590. 

In  an  action  against  a  town  to  recover 
on  bonds  'Issued"  by  it,  the  court  said  the 
bonds  were  presumed  to  have  been  executed 
at  the  time  they  bear  date;  but  executing  is 
not  issuing,  for  they  might  be  fully  execut- 
ed, but  never  issued.  The  bonds  had  no  legal 
conception,  and  could  not  become  valid  obli- 
gations until  actually  delivered  for  a  valuable 
consideration,  and  the  delivery  of  the  bonds 
determines  the  date  when  the  bonds  were 
issued.  Brownell  v.  Town  of  Greenwich,  22 
N.  B.  24,  27,  114  N.  Y.  518,  4  L.  R.  A.  685. 

"Issue,"  as  used  in  Comp.  St  1899,  | 
3509,  requiring  county  commissioners  to  pub- 
lish a  notice  of  the  adoption  of  the  proposi- 
tion of  an  irrigation  company  by  the  vote 
of  the  county  before  they  issue  the  bonds  to 
aid  in  the  construction  of  the  work,  means 
to  emit  or  send  forth,  and  does  not  embrace 
the  preliminary  acts  of  signing  and  dating, 


but  is  confined  to  the  delivery  of  the  bonds. 
Perkins  Ck>unty  v.  Graff,  114  Fed.  441,  444, 
52  0.  C.  A.  243. 

Same    As  dispose  of  for  ralne* 

The  word  ''issued,"  as  applied  to  bonds, 
usually  includes  delivery,  but  it  does  not  in- 
variably do  so.  "Issued,"  the  participle  of 
the  verb  'to  issue,"  has  several  meanings; 
among  them,  "to  go  forth  as  authoritative  or 
binding,"  "to  proceed  as  from  a  source,"  "to 
send  out  officially."  The  word  "issued,"  as 
applied  to  bonds,  may  mean  disposed  of  for 
value,  and  it  was  so  used  in  chapter  4912, 
Acts  1901,  relating  to  the  validity  of  bonds 
issued  by  a  county.  Potter  v.  Lalnhar^  (Fla.) 
83  South.  251,  259,  260. 

Same— Hypotlieoatlom. 

The  term  "issue,"  as  used  to  a  constitu- 
tional provision  that  no  corporation  shall  is- 
sue stocks  or  bonds  except  for  money  paid, 
labor  done,  or  property  actually  received,  is 
broad  enough  to  give  a  pledge  as  well  as  a 
sale  of  the  bonds.  In  contemplation  of  law, 
bonds  pledged  by  a  corporation  are  lust  as 
much  issued  as  when  they  are  sold.  Atlan- 
tic Trust  Co.  V.  Woodbridge  Canal  &  Irri- 
gation Co.  (U.  S.)  79  Fed.  842,  847;  William 
Firth  Co.  V.  South  Carolina  Loan  &  Trust  Cow 
(U.  S.)  122  Fed.  569,  574,  59  C.  C.  A.  73. 

Rev.  St  S  1753,  provides  that  no  corpo- 
ration shall  issue  bonds  for  less  than  75  pei 
cent  of  their  par  value,  and  all  bonds  issued 
contrary  to  the  provision  of  this  section  shaU 
be  void.  It  was  held  that  when  a  corpora- 
tion puts  its  bonds  beyond  its  control  by  hy- 
pothecating them  as  security  for  lands,  or 
for  any  other  pmrpose  or  in  any  other  man- 
ner, it  "issues"  them  within  the  meaning  and 
the  intention  of  the  statute.  Pflster  v.  Mil- 
waukee Blectric  By.  Co.,  63  N.  W.  27,  28»  88 
Wis.  86;  National  Foundry  A  Pipe  Works  v. 
Oconto  Water  Co.  (U.  S.)  52  Fed.  29,  36; 
Mowry  v.  Farmers'  Loan  A  Trust  Co.  (U.  S.) 
76  Fed.  38,  48,  22  0.  C.  A.  62. 

Same— Resistratlom. 

City  bonds  legally  executed,  certified  by 
the  Attorney  General,  and  registered  by  the 
Comptroller,  though  not  yet  sold,  are  is- 
sued; and  hence  a  noncompliance  with  Gen. 
Laws  1899,  p.  258,  which  took  effect  subse- 
quent to  such  issuance,  but' prior  to  the  sale, 
requiring  a  city,  before  issuing  a  bond,  to 
submit  the  question  of  issuance  to  the  vote 
of  qualified  taxpayers,  does  not  affect  their 
validity.  The  word  "issued"  can  be  con- 
strued in  the  sense  of  "delivered."  Moller 
V.  City  of  Galveston,  57  S.  W.  1116,  1119,  23 
Tex.  Civ.  App.  693. 

Municipal  bonds  are  not  duly  "issued" 
under  the  laws  of  Missouri  unless  the  same 
have  been  duly  registered  in  the  office  of  the 
State  Auditor.  Douglass  v.  Lincoln  County 
CD.  S.)  5  Fed.  776*  776, 
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Of  oorporate  stoek. 

"Issued,"  as  used  in  Act  liarcb  17,  1892, 
S  4,  relating  to  taxation  on  capital  stock  is- 
sued and  outstanding,  has  no  technical  mean- 
ing. To  "issue,"  as  defined  by  lexicograph- 
ers, signifies  to  send  out,  to  put  in  circulation. 
In  a  popular  sense,  a  corporation  engaged  in 
organization  is  said  to  "issue"  stock  when  it 
obtains  subscriptions  for  it,  and  in  the  con- 
struction of  tax  laws  words  are  to  be  inter- 
preted in  their  popular  sense.  American  Plg- 
Iron  Storage  Go.  v.  State  Board  of  Assessors, 
29  Ati.  160,  161,  66  N.  J.  Law  (27  Vroom)  389 
(citing  Byening  Journal  Ass'n  y.  State  Board 
of  Assessors,  47  N.  J.  Law  [18  Vroom]  86,  64 
Am.  Bep.  114). 

Of  •xaentloB. 

"Issued,"  as  used  In  Gen.  St  c.  64,  |  12, 
requiring  an  execution  to  be  dated  on  the  day 
it  was  Issued,  means  the  day  on  which  the 
execution  is  taken  out  of  the  clerk's  office, 
and  not  the  day  of  its  delivery  to  the  sheriff. 
MoUison  v.  Baton,  16  Minn.  426,  428  (Gil.  883, 
384),  10  Am.  Rep.  160. 

Where,  under  a  statute  declaring  that  a 
Judgment  of  a  court  of  record  shall  be  a  lien 
on  the  real  estate  of  the  judgment  debtor 
for  seven  years  from  the  time  it  is  rendered, 
"provided  that  when  execution  is  not  Issued 
on  a  judgment  within  one  year  from  the  time 
it  becomes  a  lien  it  shall  thereafter  cease  to 
be  a  lien,"  the  clerk,  within  a  year  from  the 
entry  of  the  judgment,  made  out  an  execu- 
tion, but  it  was  never  delivered  to  the  sheriff 
to  execute,  and,  when  thereafter  found,  an 
Indorsement  was  found  on  the  back  of  the 
execution  "Not  called  for,"  such  act  was  not 
sufficient  to  preserve  the  lien.  The  word  "is- 
sued," as  used  in  the  statute,  has  a  more 
comprehensive  meaning,  and  requires  an  exe- 
cution to  be  made  out,  properly  attested  by 
the  clerk,  and  delivered  to  the  sheriff  to  be 
executed  by  him.  The  object  of  issuing  an 
execution  is  to  collect  the  judgment,  but  that 
object  cannot  be  carried  out  unless  the  exe- 
cution is  placed  in  the  hands  of  an  officer 
for  collection.  An  execution  cannot  be  said 
to  be  **lS8ued,"  within  the  meaning  of  the 
statute,  until  it  is  delivered  to  the  sheriff  to 
execute.  Pease  v.  Ritchie,  24  N.  B.  433,  434, 
132  111.  638,  8  L.  R.  A.  666. 

The  word  **lS8ue,"  in  Judiciary  Act  1799, 
i  32  (Cobb's  Digest,  609),  "provided  that  In 
all  cases  where  execution  shall  issue  ille- 
gally and  the  person  against  whom  such  exe- 
cution may  issue  shall  make  oath,"  etc.,  "the 
sheriff  shall  return  the  same  to  the  next 
term  of  court,"  etc.,  "has  always,  to  the  best 
knowledge  and  information  of  this  court, 
been  considered  and  treated  as  having  the 
sense  of  the  word  'proceed.'  The  reason 
why  the  word  'issue'  has  been  thus  treated 
as  having  the  sense  of  the  word  to  'proceed' 
is,  perhaps,  twofold:    First,  the  word  was 


probably  used  in  that  sense  in  the  acts  from 
which  it  was  adopted,  vlx.,  the  judiciary  acts 
of  1792,  1796,  and  1797.  Secondly,  the  stat- 
ute using  the  word  is  a  remedial  one,  and  was 
intended.  In  all  likelihood,  to  famish  a  sub- 
stitute for  the  remedy  by  audita  querela — a 
remedy  that  lies  for  a  man  in  execution,  or 
In  danger  of  it,  when  he  has  matter  in  fact 
or  in  writing  to  avoid  such  execution,  and 
no  other  means  to  take  advantage  of  it; 
that  is,  a  remedy  as  much  for  matters  arising 
after  the  Issuing  of  the  execution,  as  for  mat- 
ters, arising  after  the  judgment  but  before 
the  issuing  of  the  execution."  Thus  a  stat- 
ute furnishes  a  remedy  whenever  an  execu- 
tion may  be  proceeding  illegally,  though  it 
has  been  Issued  legally.  Robison  t.  Banks, 
17  Ga.  211,  213. 

Of  lasuranee  policy. 

The  word  "issue"  means  to  deliver  for 
use,  and,  as  used  in  an  allegation  in  an  an- 
swer that  plaintiff  procured  to  be  issued  to 
her  a  policy  of  insurance,  will  be  construed 
as  equivalent  to  an  allegation  to  deliver  to 
and  acceptance  of  such  policy  by  the  plain- 
tiff. Slsk  V.  Citizens'  Ins.  €k>.,  46  N.  B.  804, 
806,  16  Ind.  App.  666. 

The  word  "issue,"  used  in  reference  to 
the  issuing  of  a  life  policy,  is  undoubtedly 
used  by  the  laity  and  the  profession  as  not 
Including  within  Its  meaning  a  technical  de- 
livery. Thus  k  warranty  in  an  application 
for  life  insurance,  stating  that  the  appli- 
cant has  never  applied  for  insurance  which 
has  not  been  issued,  \b  not  broken  by  the 
fact  that  the  applicant  applied  to  another 
company  for  insurance  and  the  company 
wrote  out  and  sent  to  its  r^resentatlve  a 
policy  to  be  delivered  to  the  applicant,  but 
which  was  never  delivered  because  of  a  con- 
troversy between  the  company  and  its  agent 
Kansas  Mut.  Life  Ins.  Go.  v.  Goalson,  64  S. 
W.  388,  392,  22  Tex.  Civ.  App.  64. 

"Issued,"  as  used  in  reference  to  the  is- 
suance of  a  life  insurance  policy,  means  that 
when  the  policy  \b  made  and  delivered  in  pur- 
suance with  the  laws  of  the  state  legalizing 
such  policies,  and  \b  in  full  effect  and  oper- 
ation, it  is  to  be  regarded  as  issued.  Spen- 
cer T.  Myers,  26  N.  T.  Supp.  371,  376,  73 
Hun,  274. 

The  term  "issued,  signed,  or  delivered 
in  the  state,"  in  a  statute  providing  that  no 
policy  of  Insurance  shall  be  signed,  issued,  or 
delivered  in  the  state  by  any  foreign  corpo- 
ration, except  by  an  agent  of  such  company 
who  shall  have  first  obtained  a  license,  does 
not  apply  to  an  Insurance  policy  Issued  in 
another  state  by  a  foreign  corporation  in  pur- 
suance of  an  application  for  insurance  taken 
from  a  resident  of  the  first  state  by  an  agent 
of  the  foreign  corporation  residing  in  the 
latter  state.  Hyde  v.  Goodnow,  8  M.  Y.  (3 
Comst)  266.  267. 
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Of  les^^lAtfra  snutt. 

The  term  "Issaed,"  when  used  with  ref* 
erence  to  a  deed  or  patent,  nanally  means 
delivered,  but  in  considering  a  legialative 
grant  the  term  does  not  apply.  Northern 
Pac.  R.  Co.  Y.  Harden  (U.  S.)  46  Fed.  592,  617. 

Of  B&arrlaga  lloense. 

*'l88aed,"  as  used  in  speaking  of  a  mar- 
riage license  as  having  been  issued,  means 
tilled  up  and  handed  to  the  person  who  is  to 
use  it;  and  a  blank  form  of  marriage  license, 
though  signed  by  the  register  of  deeds,  does 
not  constitute  the  "issue"  of  such  a  license. 
Maggett  V.  Roberts,  16  8.  B.  919,  920,  112  N. 
0.71. 

"Issue"  is  defined  by  Worcester  as  the 
act  of  passing  out;  egress,  or  passage  out; 
and  by  Webster,  the  act  of  sending  or  caus- 
ing to  gp  forth;  a  moving  out  of  any  inclosed 
place,  egress.  The  word  in  CJode,  ft  1811, 
providing  that  every  register  of  deeds  shall 
upon  application  issue  a  license  for  the  mar- 
riage of  any  two  persons,  provided  it  shall 
appear  to  him  probable  that  there  is  no  legal 
impediment  to  such  marriage,  etc.,  but  pro- 
viding a  penalty  for  the  issuing  of  a  license 
to  minors  without  the  consent  of  a  parent, 
includes  the  conditional  delivery  of  such  a 
license  to  a  person  applying  therefor  on  be- 
half of  a  minor,  with  directions  to  hold  the 
same  until  the  written  consent  of  the  mother 
of  the  minor  is  obtained.  Goley  t.  Lewis, 
91  N.  0.  21,  28. 

Of  ovdar. 

The  requirement,  under  local  option  law, 
that  there  shall  "issue"  an  order  of  the  board 
of  supervisors^  directing  an  election,  is  satis- 
fled  by  the  directing  of  such  order  by  the 
general  of  the  board,  and  the  service  of  a 
copy  of  the  order  on  the  officials  named  in 
the  act,  and  the  publication  thereof.  Thom- 
as v.  Abbott,  63  N.  W.  984,  985,  105  Mich.  687. 

Of  prooess,  sunmoiiSy  or  writ. 

"Any  process  may  be  considered  issued' 
if  made  out  and  placed  in  the  hands  of  a 
person  authorized  to  serve  it,  and  with  a  bo- 
na fide  intent  to  have  it  served."  Mills  v. 
Corbett  (N.  Y.)  8  How.  Prac.  600. 

"Issued,"  as  used  in  the  record  in  an  at- 
tachment case  reciting  that  the  writ  issued, 
should  be  construed  not  to  mean  that  it  was 
placed  in  the  hands  of  the  sheriff  for  service. 
"It  might  have  been  delivered  by  the  clerk 
to  the  plaintiff  or  his  attorneys,  but  the  in- 
ference is  that  it  remained  in  the  clerk's 
office,  as  he  copies  it  into  the  record."  Han- 
cock V.  Ritchie,  11  Ind.  48,  51. 

A  writ  or  notice  Is  "Issued"- when  it  is 
put  in  proper  form  and  placed  in  an  officer's 
hands  for  service,  but  it  is  not  "served"  un- 
til the  officer  has  performed  the  acts  which 
constitute  service,  or  the  party  to  whom  it 


is  directed  has  waived  the  form  and  acccrpted 
service.  Hence  an  abstract  on  appeal,  stat- 
ing that  notice  of  appeal  was  issued  on  de- 
fendant and  on  the  clerk  on  a  certain  date, 
does  not  show  that  the  notice  was  served, 
so  as  to  confer  appellate  jurisdiction,  "issue" 
not  being  equivalent  to  "serve."  Oskaloosa 
Cigar  Go.  t.  Iowa  Gent  Ry.  Co.  (Iowa)  89  N. 
W.  1066. 

The  term  "issuing  out  of  court,"  as  ap- 
plied to  a  writ,  implies  the  sending  out  of  the 
writ  It  is  defined  as  meaning  to  send  out, 
to  deliver  by  authority,  as  to  issue  an  order 
from  a  department  of  war,  to  issue  a  writ 
or  precept.  A  writ  or  order  not  sent  out 
cannot  be  regarded  as  one  issued.  Burton  v. 
Deleplain,  25  Mo.  App.  376,  880. 

The  word  "issue,"  as  used  in  a  provision 
that  an  action  is  commenced  by  issuing  a 
summons,  means  going  out  of  the  hands  of 
the  clerk,  express  or  implied,  to  be  delivered 
to  the  sheriff  for  service.  If  the  clerk  de^ 
livers  it  to  the  sheriff  to  be  served,  it  is  then 
Issued;  or  if  the  clerk  delivers  it  to  the 
plaintiff  or  some  one  else  to  be  delivered  by 
him  to  the  sheriff,  this  is  an  issue  of  the 
summons;  so  that,  where  a  sxmimons  was 
merely  filled  up  and  held  by  the  clerk  for  a 
prosecution  bond  to  be  given,  it  is  not  issued. 
Webster  v.  Sharpe,  21  8.  B.  912,  914,  116  N. 
C.  466. 

The  word  "issued,"  as  used  in  a  docket 
entry  of  a  justice  that  a  writ  was  issued  to 
one  B.,  constable,  does  not  import  delivery. 
While  the  word  in  some  connections  does 
convey  the  meaning  that  the  thing  issued  was 
delivered,  it  does  not  have  that  signification 
as  used  in  the  docket  entry  of  the  justice,  but 
it  was  used  in  the  sense  of  "directed  to." 
Heman  v.  Larkin,  73  S.  W.  218,  219,  99  Mo. 
App.  294.  See,  also,  Heman  v.  Larkin  (Mo.) 
70  S.  W.  907,  908. 

The  mere  writing  or  filling  up  blank  sum- 
mons and  lodging  them  in  the  clerk's  office  is 
not  an  issue  of  process.  White  v.  Reed,  60 
Mo.  App.  380,  385. 

The  issuing  of  a  summons  in  justice 
court  is  the  commencement  of  the  suit 
Boyce  v.  Morgan  (N.  Y.)  8  Gaines,  133.  And 
this  is  true  even  though  the  justice  tells  the 
constable  to  delay  the  service  of  summons, 
if  the  justice  has  no  auth(»rity  so  to  do  from 
the  plaintiff.  Koon  v.  Greenman,  7  Wend. 
121,  124. 

The  issuing  of  a  writ  i^  this  country 
is  usually  considered  the  comme'ncement  of 
the  action.  It  differs  from  the  English  rule, 
which  fixes  the  filing  of  the  bill  or  decla- 
ration as  the  commencement  of  the  suit 
Lowry  v.  Lawrence  (N.  T.)  1  Gaines,  69,  72; 
Garpenter  v.  Butterfield  (N.  Y.)  8  Johns.  Gas. 
145,  146. 

A  writ  is  "issued"  or  a  suit  is  "insti- 
tuted"   for  some   purposes   at   the  time  it 
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becomes  a  perfected  proce88»  and  sometlmea 
the  Benrice  of  a  writ  la  tbe  covimencement 
of  tbe  suit  But  the  making  a  writ  or  peti- 
tion without  snmmonB  or  citation,  and  sign- 
ed by  no  magistrate  or  Judicial  authority, 
does  not  constitute  the  commencement  of 
a  suit  or  the  bringing  of  a  petition  or  bilL 
Blaine  y.  Blaine*  46  Y t  538»  641. 

Z88UE    (Dasoeadaats)* 

See  "Die  Without  Issue";  "Failure  of  Is- 
sue"; "For  Want  of  Issue";  "Imme- 
diate Descendants  or  Issue";  "Lawful 
Issue";  "Want  of  Issue." 

It  is  well  settled  that  in  construing  wills 
the  word  "issue"  will  be  given  either  its 
enlarged  or  restricted  sense  as  best  exem- 
plifies the  wishes  of  the  testator.  In  re 
Cramer,  68  N.  B.  279,  280,  170  N.  T.  27L 

The  word  "issue"  is  susceptible  of  three 
meanings:  (1)  It  may  describe  a  class  of 
persons  who  are  to  take  as  joint  tenants 
with  the  parties  named;  (2)  it  may  be  de- 
scrlptlye  of  a  class  who  are  to  take  at  a 
definite  and  fixed  time  as  purchasers;  (3) 
it  may  denote  an  indefinite  succession  of 
lineal  descendants  who  are  to  take  by  in- 
heritance. Whenever  this  word  is  used  in 
a  deed  or  will,  it  must  be  used  in  one  of 
these  senses.  Mendenhall  t.  Mower,  16  8. 
O.  808,  811. 

"The  term  Issue'  is  of  very  extensive 
import,  and  when  used  as  a  word  of  pur- 
chase, unexplained  or  uncontrolled  by  any 
clear  Indication  of  intention,  will  comprise 
all  persons  who  can  claim  as  descendantSi 
whether  as  children,  grandchildren,  etc., 
from  or  through  the  person  to  whose' issue 
the  limitation  is  made,  and,  to  restrict. the 
legal  meaning,  of  the  term  a  clear  intention 
must  appear  in  the  will."  Jordan  v.  Roach, 
82  Miss.  481,  604. 

"Issue"  is  nomen  collectivum  and  takes 
in  the  whole  generation,  unless  some  other 
intent  can  be  drawn  from  the  words  of  the 
will.  Emans  v.  Emans,  3  N.  J.  Law  (2  Pen- 
ning.) 967,  972;  Tinsley  v.  Jones  (Va.)  18 
Grat  289,  292;  Kingsland  v.  Papelye  (N.  T.) 
8  Bdw.  Ch.  1,  a 

"Issue"  is  a  general  name,  Including  all, 
even  to  the  remotest,  descendants.  Wistar 
V.  Scott,  105  Pa.  200,  216,  51  Am.  Rep.  197. 

As  defined  by  Bouvier,  the  word  "issue" 
includes  all  persons  who  have  descended 
from  a  common  ancei^tor.  It  has  also  been 
said  that,  unless  controlled  by  the  context, 
it  means  lineal  descent,  without  regard  to 
the  degree  of  proximity  or  remoteness  from 
the  original  stock  or  source.  Ridley  v.  Me- 
/Pherson,  43  S.  W.  772,  773,  100  Tenn.  402; 
J  United  States  Trust  CJo.  v.  Tobias,  4  N.  Y. 
Supp.  211,  213,  21  Abb.  N.  O.  892;  Matter  of 
Cornell  (N.  Y.)  6  Dem.  Sur.  88,  89;  Pearoe  v. 


Ridcard,  26  Atl.  88,  39,  18  R.  I.  142,  19  L.  R. 
A  472,  49  Am.  St  Rep.  755;  KlmbaU  v.  Pen- 
hallow,  60  N.  H.  448,  451. 

"Wherever  the  term  is  used  as  a  word 
of  purchase,  either  in  a  deed  or  In  a  will, 
it  is  synonymous  and  coextensive  with  the 
term  'descendants,'  and  includes  all  persons 
who  answer  that  description.  Such  is  the 
legal  construction  of  the  term  in  all  cases 
where  its  meaning  is  not  controlled  by  a 
plain  Intent  apparent  on  the  face  of  the  in- 
strument" Price  V.  Sisson,  13  N.  J.  Bq.  (2 
Beasl.)  1C8,  17a 

While,  in  its  primary  signification,  "is- 
sue" is  synonymous  with  "descendants," 
the  meaning  to  be  given  to  it  will  depend 
upon  the  Intention  of  the  testator  as  ascer- 
tained by  the  context,  or  other  facts  or  dr^ 
cumstances  that  can  be  considered,  and,  un- 
less there  is  some  slight  indication  that  the 
testator  intended  to  use  the  word  in  its  re- 
stricted sense,  it  will  be  construed  to  mean 
"descendants"  generally.  Drake  v.  Drake, 
3  N.  Y.  Supp.  760,  761. 

The  word  "issue^"  as  used  in  a  will  giv- 
ing real  estate  to  testator's  daughters  during 
their  Ifves,  and  at  their  death  to  their  law- 
ful "Issue^"  should  not  be  confined  to  the 
sense  of  "children."  "When  one  speaks  of 
the  'issue'  of  a  person  deceased,  in  most 
cases  he  would  Intend  his  descendants  in 
every  degree.  In  the  common  use  of  lan- 
guage, as  well  as  in  the  application  of  the 
word  issue'  in  wills  and  settlements,  it 
means  all  indefinitely.  It  is  settled  that 
under  a  gift  to  Issue,'  where  the  word  is 
used  without  any  words  in  the  context  to 
qualify  its  meaning,  the  children  of  the 
ancestor  and  the  issue  of  such  children,  al- 
though the  parent  is  not  living,  as  well  as 
the  issue  of  deceased  children,  take  in  equal 
shares  per  capita,  and  not  per  stirpes,  as 
primary  objects  of  the  disposition.  In  a 
case  where  there  is  a  gift  to  the  child  for 
life,  and  over  on  the  death  of  such  child  in 
default  of  'issue,'  it  would  be  an  unnatural 
construction  which  would  exclude  all  but 
the  immediate  children  of  the  first  taker 
in  favor  of  other  branches  of  the  family. 
The  reasonable  construction  in  such  cases 
is  that  the  gift  over  was  intended  to  take 
effect  only  on  the  extinction  of  the  line  of 
descent  from  the  first  taker."  Soper  v. 
Brown,  32  N.  B.  768,  769,  136  N.  Y.  244,  32 
Am.  St  Rep.  731;  Soper  t.  Brown,  20  N.  Y. 
Supp.  30,  65  Hun,  155. 

"The  word  Issue,'  says  Jarman  (Jar- 
man  on  Wills,  vol.  2,  p.  33)  when  not  re- 
strained by  the  context,  is  coextensive  and 
synonymous  with  'descendants,'  comprehend- 
ing objects  of  every  degree  requiring  a  dis- 
tribution per  capita  and  not  per  stirpes.  As 
used  in  deeds,  the  word  invariably  has  a 
technical  meaning,  being  always  used  as  a 
word  of  purchase,  and,  when  so  used*  uni- 
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Tersally  includes  descendants  of  every  de- 
gree/* Feame,  Bern.  107,  118;  4  Kent, 
Gomm.  230;  Ram,  WUls,  115;  WUd's  Case,  6 
Ck>ke,  16,  17;  Doe  v.  Collis,  4  Term  R.  294, 
299;  Bagshaw  t.  Spencer,  2  Atk.  677,  682; 
Ck>.  Lltt  20-6;  1  Bop.  Leg.  158;  2  Spence, 
£q.  Jur.  154;  Butler  t.  Stratton,  8  Brown, 
Ch.  367;  Cook  v.  Cook,  2  Vem.  646;  Wyth  T. 
Blackman,  1  Yes.  Sr.  196,  200;  Davenport  v. 
Hanbury,  3  Yes.  Jr.  257.  260. 

The  word  **lJ3sne,"  in  legal  as  well  as  in 
common  acceptation,  comprehends  all  the 
descendants  of  an  ancestor,  however  remote. 
The  word  is  so  used  in  Act  May  24,  1780, 
providing  that  if  any  of  the  brothers  or  sis- 
ters of  an  intestate  dying  without  issue  have 
died  before  the  intestate,  leaving  issue,  the 
share  of  such  brothers  and  sisters  shall  be 
inherited  by  such  issue,  as  there  is  nothing 
in  the  act  which  limits  the  general  signifi- 
cation of  the  word.  Rodman's  Heirs  v. 
Smith,  2  N.  J.  Law  (1  Penning.)  3,  5. 

'In  England,  when  the  word  Issue'  is 
used  as  the  correlative  of  *parent,'  it  is  held 
that  the  word  Issue'  means  children;  yet 
there,  as  well  as  here,  the  usual  meaning 
of  the  word  'issue'  is  all  lineal  descendants. 
This  is  also  the  popular  meaning  in  this 
commonwealth.  We  think  that  as  a  matter 
of  verbal  construction  it  would  be  as  easy 
and  natural  to  say  that,  where  the  words 
'parent'  and  'issue'  are  used  in  connection 
With  each  other,  the  word  Issue^  means 
children;  and  in  the  construction  of  any 
Instrument  it  is  always  necessary  to  look 
beyond  the  literal  meaning  of  the  words. 
Th^  tendency  of  our  decisions  has  been 
more  and  more  to  construe  'issue,'  where  its 
meaning  is  unrestricted  by  the  context,  as 
including  all  lineal  descendants,  and  import- 
ing representation,  and  certainly,  when  the 
Issue  take  as  of  a  particular  time  after  the 
death  of  the  testator,  and  only  the  Issue 
living  at  that  time  take,  the  issue  of  de- 
ceased issue  take  by  a  sort  of  substitution 
for  their  ancestors."  As  used  in  a  will  be- 
queathing personal  property  to  testator's 
daughter,  and  directing  that,  if  she  sur- 
vive her  husband  and  leave  no  issue,  the 
property  shall  then  pass  to  all  the  testa- 
tor's children  then  living  and  the  issue  of 
any  deceased  child,  the  word  "issue"  means 
all  lineal  descendants,  and  is  not  limited  to 
children.  Jackson  v.  Jackson,  26  N.  EL 
1112,  1113,  153  Mass.  374,  11  U  R.  A.  305k 
25  Am.  St  Rep.  643.  > 

The  word  "issue"  ordinarily  means  de- 
scendants to  any  degree,  and  in  a  devise  of 
the  residue  of  an  estate  in  trust  for  testa- 
tor's children,  the  trustee  to  pay  them 
equally  the  net  Income  thereof  until  the 
youngest  shall  arrive,  or  would  have  ar- 
rived if  living,  at  the  age  of  30  years,  then 
the  estate  to  be  distributed  equally  among 
the  heirs  named,  and  the  issue  of  any  de- 


ceased heir,  it  is  used  in  such  sense,  and 
indicates  an  attempt  to  postpone  the  vest- 
ing of  an  estate  for  a  certain  period,  not  de- 
pendent upon  any  life  or  lives  in  being. 
In  re  Cavarly's  Estate,  51  Pac.  629,  630, 
119  Cal.  406. 

In  the  common  use  of  language,  as  well 
as  the  application  of  the  word,  "issue,"  in 
wills  and  settlements,  means  all  indefinitely, 
and  is  not  confined  to  children.  Freeman  v. 
Parsley,  8  Yes.  421,  428. 

The  word  "issuer"  as  applied  to  the 
descent  of  estates,  includes  all  the  lawful 
lineal  descendants  of  the  ancestor.  Pub.  St 
N.  H.  1901,  p.  64,  c.  2,  ft  20;  Ballinger's 
Ann.  Codes  &  St  Wash.  1897,  ft  4683;  Mills' 
Ann.  St  Colo.  1891,  ft  4185,  cL  4;  Ann. 
Codes  &  Sts.  Or.  1901,  ft  5590;  Y.  S.  1894,  8; 
Gen.  St  Kan.  1901,  ft  7342,  subd.  7;  Code 
Iowa  1897,  ft  48,  subd.  7;  Rev.  Laws 
Mass.  1902,  p.  88,  c.  8,  ft  5,  subd.  7;  Rev.  St 
Me.  1883,  p.  59,  c.  1,  ft  6,  subd.  9;  Ky.  St 
1903,  ft  463;  Rev.  St  Wis.  1898,  ft  4971;  Gen. 
St  Minn.  1894,  ft  255,  subd.  7;  Comp.  Laws 
Mich.  1897,  ft  50,  subd.  8. 

Adopted  oUldrem. 

The  word  "issue,"  In  Rev.  St  ft  6971, 
providing  that  when  a  devise  of  real  or  pei^ 
sonal  estate  is  made  to  any  child  or  other 
relative  of  the  testator,  and  such  child  or 
other  relative  shall  die  leaving  issue  sur- 
viving the  testator,  such  issue  shall  take  the 
estate,  means  child  of  the  body,  or  heir  of 
the  body,  of  the  deceased  relative  of  the 
testator,  and  does  not  include  a  child  adopted 
by  such  decedent  The  issue  in  such  case 
must  be  of  the  blood  of  the  testator,  and  of 
the  deceased  child  or  other  relative  by 
birth.  Adoption  does  not  make  the  adopted 
child  of  the  blood  of  its  adopter,  nor  of  the 
blood  of  his  ancestors.  Phillips  v.  McConi- 
ca.  51  N.  B.  445,  446,  69  Ohio  St  1,  69  Am. 
St  Rep.  753. 

The  word  "issue,"  as  used  in  Pub.  St 
c  124,  ft  8,  providing  that  a  widow  shall 
receive  a  certain  portion  of  the  property  of 
a  husband  who  dies  intestate  leaving  no 
issue  living,  is  to  be  construed  to  mean 
children,  and  Includes  adopted  children. 
Buckley  v.  Frasier,  27  N.  B.  768,  769,  168 
Mass.  525. 

Under  Gen.  Laws,  e.  1,  ft  19,  declaring 
that  the  word  "issue,"  as  applied  to  the  de- 
scent of  estates,  shall  include  all  the  law- 
ful lineal  descendants  of  the  ancestor,  the 
adoption  of  an  illegitimate  child  by  the 
father  and  his  wife  does  not  render  such 
child  his  iBsue.  Jenkins  t.  Jenkins,  14  AtL 
557,  64  N.  H.  407. 

The  word  "issue**  means  progeny  or  off- 
spring, and,  in  a  bequest  that  if  a  legatee 
leaves  no  "issue"  his  widow  shall  be  enti- 
tled to  the  whole  of  his  estate,  a  child  adopt- 
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ed  by  the  husband  without  the  consent  of  the 
wife  is  not  within  the  term.    Stanley  t. 
/  Chandler,  68  Vt  619,  624. 

The  word  "issue,"  used  in  a  will,  where 
nothing  appears  to  limit  its  legal  import,  in- 
cludes all  descendants;  and  under  the  stat- 
ute of  adoption  (Pub.  Laws  1866^  c  627), 
which  gives  adopted  children  the  legal  status 
of  descendants,  except  that  they  shall  not  be 
capable  of  taking  property  expressly  limited 
to  the  heirs  of  the  body  or  bodies  of  the  par- 
ents by  adoption*  nor  property  from  their 
lineal  or  collateral  kindred  by  right  of  repre- 
sentation, an  adopted  daughter  is  entitled  to 
a  bequest,  the  use  of  which  is  given  to  her 
mother  by  adoption  during  her  life,  the  prin- 
cipal to  be  paid  on  her  death  to  her  "lawful 
issue."  Hartwell  v.*  TefTt,  35  AtL  882,  883, 
19  R.  I.  644,  34  L.  R.  A.  600. 


^ 


Civ.  Code,  \  1386,  subd.  1,  provides  that 
if  the  decedent  leave  no  surviving  husband 
or  wife,  but  leaves  "issue,"  the  whole  estate 
goes  to  such  issue,  and  if  such  "issue"  shall 
consist  of  more  than  one  cMld,  etc.  Sections 
227  and  228  entitle  an  adopted  child  to  suc- 
ceed to  the  estate  of  the  adopted  parent 
Held,  that  the  word  "issue,"  as  used  in  sec- 
tion 1386,  should  be  construed  to  mean  child 
or  children,  and  to  include  an  adopted  child. 
^  In  re  Newman's  Estate,  16  Paa  887,  888,  75 
\^   Cal.  213,  7  Am.  St  Rep.  146. 

As  oliildren. 

"In  2  Redf .  Wills,  c.  88,  note  6,  it  is  said 
*the  term  "issue,"  in  its  primary  signification, 
imports  children,  and  that  it  has  a  secondary 
meaning,  in  which  it  has  been  held  to  in- 
clude an  issue  of  issue,  in  an  indefinite  de- 
scending line.  It  is  susceptible,  more  natur- 
ally than  "children,"  of  including  all  descend- 
ants, but  the  primary  sense  certainly  is  that 
of  direct  issue,  and  it  is  only  in  a  secondary 
sense  that  it  includes  descendants.' "  Thom- 
as V.  Levering,  21  Atl.  367,  369,  73  Md.  451. 

In  Palmer  v.  Horn,  84  N.  Y.  616,  Judge 
Earl  said  (page  619):  "The  word  'issue'  is 
an  ambiguous  term.  It  may  mean  descend- 
ants generally,  or  merely  children;  and 
whether,  in  a  will,  it  shall  be  held  to  mean 
the  one  or  the  other,  depends  upon  the  inten- 
tion of  the  testator  as  derived  from  the  con- 
text or  the  entire  will,  or  such  extrinsic  cir- 
cumstances as  can  be  considered.  In  Eng- 
land, at  an  early  day,  it  was  held,  in  its 
primary  sense,  when  not  restrained  by  the 
context,  to  be  coextensive  and  synonymous 
with  'descendants '  comprehending  objects  of 
every  degree.  But  it  came  to  be  apparent  to 
Judges  that  such  a  sense  given  to  the  term 
would  in  most  cases  defeat  the  intention  of 
the  testator,  and  hence  in  the  later  cases 
there  is  a  strong  tendency,  unless  restrained 
by  the  context,  to  hold  that  it  has  the  mean- 
ing of  'children.'  It  will,  at  least  be  held 
to  have  such  meaning  upon  a  alight  indica- 
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tion  in  the  other  parts  of  the  will  that  sucb 
was  the  intention  of  the  testator."  In  Drake 
V.  Drake,  134  N.  Y.  220,  32  N.  E.  114,  17  D. 
R.  A.  664,  where,  by  a  divided  court  the 
broad  construction  was  given  to  the  word  "ie- 
sue"  in  its  application  to  the  donees  of  a 
power  of  appointment  Judge  Bradley  said 
(page  224,  134  N.  Y.,  page  116,  82  N.  E.,  and 
page  668,  17  L.  R.  A.):  "In  its  general  sense, 
unconfined  by  any  indication  or  intention  to 
the  contrary,  the  word  Issue'  includes  in  its* 
meaning  all  descendants.  It  may,  however, 
when  such  appears  to  have  been  the  intent 
with  which  the  word  is  used,  have  the  re- 
stricted import  of  'children.'  •  •  •  The 
word  'issue*  may  be  a  word  either  of  pur- 
chase or  limitation,  and  will  be  construed 
the  one  or  the  other,  as  may  be  necessary  to 
effectuate  the  intent  with  which  it  appears 
to  have  been  used  in  the  instrument  where  it 
is  employed."  In  Soper  v.  Brown,  136  N.  Y. 
244,  32  N.  E.  768,  32  Am.  St  Rep.  731,  Judge 
Andrews,  referring  to  the  word  "issue,"  said 
(page  249,  136  N.  Y.,  page  770,  32  N.  E.,  and 
page  734,  32  Am.  St  Rep.):  "There  are  many 
authorities  on  wills  in  which  the  word  has 
been  construed  to  mean  'children'  only. 
These  authorities  rest  upon  the  undisputed 
principle  that  words  used  by  a  testator  in 
his  will  are  to  be  interpreted  in  the  sense 
which  he  attributed  to  them,  where  it  ap- 
pears by  the  context  that  they  were  not  used 
in  their  strict  legal  sense.  It  is  but  one  of  the 
applications  of  the  doctrine  that  in  the  con- 
struction of  wills  the  intention  of  the  testa- 
tor is  to  govern  when  not  Inconsistent  with 
the  rule  of  law."  In  Chwatal  v.  Schrelner, 
148  N.  Y.  688,  43  N.  B.  167,  Judge  Haight 
stated  the  proper  rule  of  construction  aif  fol- 
lows: "The  rule,  therefore,  is  that  the  word 
'issue,'  in  its  general  sense,  in  the  absence 
of  any  indication  of  intention  to  the  contrary, 
includes  in  its  meaning  descendants  general- 
ly. But  when  it  is  apparent  from  the  extrin- 
sic circumstances  proper  to  be  considered,  or 
the  provisions  of  the  will,  that  the  testator 
intended  'children,'  its  meaning  will  be  so 
limited."  See,  also.  Palmer  v.  Dunham,  126 
N.  Y.  68,  25  N.  E.  1081.  Said  James,  L.  J., 
in  Ralph  v.  Carrick,  11  Ch.  Div.  873,  883: 
"Now,  the  word  'issue'  is  an  ambiguous 
word.  In  the  ordinary  parlance  of  laymen, 
it  means  'children,'  and  only  'children.' 
When  you  talk%  of  what  'issue  a  man  has,'  or 
what  Issue  there  has  been  of  a  marriage,' 
ydu  mean  'children,'  not  'grandchildren'  or 
'great-grandchildren.'  But  in  the  language  of 
lawyers,  and  only  in  that  language,  it  means 
'descendants';  and  In  the  case  of  Sibley  v. 
Perry,  7  Ves.  624,  Lord  Eldon  found  ground 
for  coming  to  the  conclusion  that  the  word 
Issue'  had,  in  the  will  before  him,  the  lay- 
meil's  meaning  of  'children,'  and  not  the  law- 
yer's meaning  of  'descendants.' "  Emmet  v. 
Emmet  73  N.  Y.  Supp.  614,  615,  67  App.  Div. 
183.  See,  also,  Wright  v;  Mercein,  69  N.  Y. 
Supp.  936,  938,  34  Misc.  Rep.  414;   Taft  T. 
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Taft  (N.  Y.)  8  Dem.  But.  86.  88;  Daly  t. 
Greenberg,  23  N.  Y.  Snpp.  582,  584,  69  Uxm, 
228;  Arnold  v.  Alden,  50  N.  B.  704,  708,  178 
111.  229;   Leigh  y.  Norbury,  18  Yea  840. 

ThQ  word  "Issne,^  In  a  will,  prima  facie 
means  the  same  thing  as  "heirs  of  the  body,'' 
and  in  general  is  to  be  construed  as  a  word 
of  limitation;  but  this  construction  will  giy« 
way  if  there  be  on  the  face  of  the  instru- 
ment sufficient  to  show  that  the  words  had  a 
less  extended  meaning,  and  to  be  applied 
only  to  children  or  descendants  of  a  par- 
ticular class  or  at  a  particular  time.  Nes  v. 
Ramsay,  26  Atl.  770,  771,  155  Pa.  628;  Tay- 
lor V.  Taylor,  63  Pa.  (13  P.  F.  Smith)  481, 
483,  3  Am.  Rep.  565;  McCann  t.  McCann, 
47  Atl.  743,  744,  197  Pa.  452,  80  Am.  St  Rep. 
846;  Reinoehl  y.  Shirk,  12  Atl.  806,  808,  119 
Pa.  108;  Wistar  y.  Scott,  105  Pa.  200,  213, 
61  Am.  Rep.  197;  Appeal  of  Bichelberger, 
19  Atl.  1006,  1007,  135  Pa.  160;  Shalters  y. 
Ladd.  21  Atl.  596,  597, 141  Pa.  849;  O'Rourke 
y.  Sherwin,  27  Atl.  43,  44,  156  Pa.  285; 
Kleppner  y.  Layerty,  70  Pa.  (20  P.  F.  Smith) 
70,  74;  Pearce  y.  Rlckard,  26  AU.  38,  89, 
18  R.  1. 142,  19  L.  R.  A.  472,  49  Am.  St  R^. 
755. 

(Courts  more  readily  interpret  the  word 
"issue*'  as  the  synonym  of  "children,"  and 
as  a  mere  description  of  the  person  or  per- 
sons to  take,  than  they  do  the  words  "heirs 
of  the  body."  Timanus  y.  Dugan,  46  Md. 
402,  416. 

The  word  'issue,''  in  the  Massachusetts 
statute  of  distributions,  necessarily  includes 
children.  Bigelow  y.  Morong,  108  Mass.  287, 
289.  But  where  there  is  no  extrinsic  fact  to 
make  clear  the  Intent  of  the  testator,  the 
word  must  be  construed  as  limited  to  the 
children,  and  the  suryiying  children  take 
the  legacy  bequeathed  to  their  father,  to  the 
exclusion  of  the  grandchildreiL  Taft  y.  Tatt 
(N.  Y.)  8  Dem.  Sur.  86,  88. 

In  the  usual  gift  oyer  upon  the  tormina* 
tion  of  a  life  estate  or  Income  for  life  to 
the  "issue"  of  the  person  designated,  "the 
issue  of  any  deceased  child  or  children  to 
take  the  share  the  parent  would  haye  taken 
If  liying,"  the  word  "issue^*  is  broad  enough 
to  include  any  descendants,  and  is  not  to  be 
limited  to  children  merely  by  the  fact  that 
the  correlatiye  term  "parent"  is  used  In  con- 
nection with  it  United  States  Trust  €k>.  y. 
Tobias,  21  Abb.  N.  O.  392,  397,  4  N.  Y.  Supp. 
211.- 


e-Wl&ea  «sed  wlti&  ««o]illd  m  ehU- 
cbran.'' 

In  an  anti-nuptial  contract  reciting  that 
certain  property  of  the .  wife  shall  remain 
her  individual  property,  but  in  case  there 
should  be  issue  of  the  marriage,  then  the 
property  should  descend  to  such  child  or 
children  equally,  the  word  "Issue"  is  hot 
used  in  a  technical  sense,  but  means  the  im- 


I  sue  designated  by  the  trords  "child  or  chil- 
dren" as  used  in  such  contract  It  does 
not  mean  an  indefinite  number  taking  the 
estate  in  succession,  but  the  children  of  the 
marriage.  Aydlett  y.  Swope  (Tenn.)  17  S. 
W.  208,  209.  For  a  similar  use  in  a  deed, 
see  Johnstone  y.  Taliaferro,  32  S.  B.  931,  934, 
107  Ga.  6,  45  L.  R.  A.  95. 

The  word  "issue,"  in  its  usual  sense, 
comprehends  all  issue  to  the  latest  time,  and 
includes  not  only  the  descendants  of  the 
body  of  the  person  to  whom  the  word  is  ap- 
plied, but  also  more  remote  descendants. 
Thus,  in  a  will  In  which  the  words  "chil- 
dren" and  'Issue"  were  both  used,  and  in 
which  it  appeared  that  great  attention  was 
paid  to  technical  language,  the  word  "is- 
sue" was  held  to  haye  been  used  in  its  tech- 
nical sense.  Maxwell  y.  Call  (U.  S.)  16  Fed. 
C;as.  1200,  1202;  see,  also.  Hail  y.  Hall,  2  N.  ^ 
B.  700.  701,  140  Mass.  267. 

Testator  proyided  that  one-third  of  the 
proceeds  of  certain  property  should  be  in- 
vested for  his  daughter,  and  the  interest 
paid  to  her  free  from  control,  liabilities,  and 
debts  of  her  husband;  and,  in  case  of  her 
death  without  "issue,"  or  issue  of  her  chil- 
dren, then  reyersible  to  his  consanguinary 
heirs.  Held,  that  the  word  *issue"  should 
l^  construed  to  mean  children,  and  not  heirs 
of  the  body,  it  being  apparent  from  the 
context  that  the  testator  used  it  in  such 
sense.  Pelrce  y.  Hubbard,  25  Atl.  231,  152 
Pa.  1& 

Where  In  a  will  testator  devised  pi;op- 
erty  to  one  and  his  issue,  or  to  the  issue  of 
any  one,  and  in  another  clause  speaks  of 
the  child  or  children  of  such  person,  the  word 
"issue"  will  be  construed  to  mean  children. 
Palmer  y.  Horn,  84  N.  Y.  516,  518;  Daly 
V.  Greenberg,  23  N.  Y.  Supp.  582,  583,  69 
Hun,  228;  Bmmet  v.  Emmet  73  N.  Y.  Supp. 
614,  615,  67  App.  Diy.  183;  Minter  y.  Wraith, 
13  Sim.  52,  60;  Maddox  y.  Staines,  2  P. 
Wm.  421,  422. 

In  gifts  of  personalty,  "issue"  has  a  dif- 
ferent meaning  from  ttiat  which  it  lias  In 
devises  of  realty.  The  remaindermen  take 
as  purchasers  both  as  to  personalty  and 
realty.  When  an  absolute  interest  Ib  given 
in  remainder  after  a  life  estate  to  the  chil- 
dren of  the  first  taker,  a  limitation  over  on 
default  of  his  issue  does  not  raise  an  estate 
tail  by  implication.  "Issue^*  means  such  is- 
sue; that  is,  children.  In  re  Sheet's  Estate,^ 
52  Pa.  (2  P.  F.  Smith)  257,  267;  Foster  v. 
Hayes,  2  El.  &  BL  27,  33. 

Where  a  deed  of  trust  provided  that  the 
income  of  the  trust  estate  should,  after  the 
death  of  the  settlor  and  his  wife,  go  to  the 
"^'children  and  issue"  of  the  deceased's  chil- 
I  dten,  it  is  held  that  the  words  "children  and 
issue^'  were  intended  to  apply  to  the  ones  in 
being  at  that  time.  In  re  Qyre's  Estate  (Pa.) 
56  AtL  541,  542. 
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Same— Wl&ea  used  with  <*dMo«ttdaaU.** 

The  term  'issue,'*  as  used  in  a  will  pro- 
Tldlng  that,  If  a  certain  one  of  his  sons 
should  leave  no  other  Issue  or  descendants 
than  one  son  then  llYlng,  the  former's  power 
of  disposition  should  be  limited  to  a  certain 
sum,  Is  not  used  as  a  word  of  purchase^  It 
being  apparent  that  the  testator  eyldently 
Imagined  that  the  word  "Issue"  might  be 
mistakenly  read  for  "children,"  and  he  there- 
fore followed  It  In  the  disjunctive  with  "de- 
scendants." Appeal  of  Barry  (Pa.)  10  Atl. 
126,    127. 

"Issue,**  as  used  in  a  will  giving  certain 
property  to  testator's  daughters,  and  at  the 
death  of  any  of  them'  her  share  should  pass 
to  her  Issue,  children,  or  descendants,  should 
be  construed  to  mean  children.  Thomas  v. 
r    Levering,  21  Atl.  367,  369,  73  Md.  451. 

The  word  "Issue,"  as  used  In  a  provision 
of  a  will  providing  that  "If  any  of  said 
grandchildren  shall  die  previous  to  the  de- 
cease of  my  daughter,  leaving  Issue,  then  I 
direct  that  such  issue  shall  take  the  share 
to  which  their  parents  would  have  been  en- 
titled, said  share  to  be  received  by  said 
grandchildren  or  their  descendants  free  from 
any  control  or  claim  of  any  husband,"  Is  used 
Interchangeably  with  "descendants,"  as  used 
in  such  provision.  Cochrane  v.  Kip,  46  N.  T. 
Supp.  148,  162,  19  App.  Div.  272. 

Same*— Dlreetioa  to  take  sluwes  of  p«v- 
ents. 

Where  the  word  "issue"  is  used  with 
reference  to  the  parent  of  such  issue,  as 
where  the  issue  is  to  take  the  shares  of  the 
deceased  parent;  it  must  mean  his  chil- 
dren; that  is,  the  word  '*parent"  confines  the 
word  "issue"  to  the  children  of  the  taker. 
Fairfield  v.  Bushell,  32  Beav.  158,  160;  Slb- 
^  ley  V.  Perry.  7  Ves.  522,  530;  Leigh  v.  Mor- 
bury,  13  Yes.  340,  344;  Pruen  v.  Osborne,  11 
Sim.  132,  137;  Ross  v.  Ross,  20  Beav.  645, 
648;  Parkhurst  v.  Harrower,  21  Atl.  826,  142 
Pa.  432,  24  Am.  St  Rep.  507;  King  v.  Sav- 
age, 121  Mass.  303,  306;  Drake  v.  Drake,  32 
;N.  E.  114,  116,  134  N.  Y.  220,  17  L.  R.  A. 
664;  Madison  v.  Larmon,  48  N.  B.  656,  558, 
170  111.  65,  62  Am.  St  Rep.  356;  Harrison  v. 
McAdam,  76  N.  Y.  Supp.  701,  703,  38  Misc. 
Rep.  18;  Cochrane  t.  Schell,  86  N.  B.  971, 
78,  140  N,  Y.  616. 


/ 
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game    Tn  sift  to  oao  f ov  llf •  with  vo- 
mminder  to  issue. 

The  word  "Issue,"  as  used  in  a  will 
making  a  bequest  to  a  certain  person  during 
her  natural  life,  and  on  her  death  to  her 
lawful  issue,  should  be  construed  to  mean 
children.  Palmer  v.  Dunham,  6  N.  Y.  Supp. 
46,  47,  62  Hun,  468;  Palmer  v.  Dunham,  26 
N.  B.  1081,  1082,  125  N.  Y.  68;  Daly  v, 
Greeuberg,  23  N.  Y.  Supp.  682,  683,  69  Hun, 
228;  Shalters  t.  Ladd,  21  AtL  69%  697»  141 
Pa.  34a 


Prima  fade,  in  a  will  the  word  'inoe^ 
means  heirs  of  the  body,  and  will  be  con- 
strued  as  a  word  of  limitation,  unless  there 
be  explanatory  words  showing  it  was  used 
in  a  restricted  sense.  Testatrix  devised 
property  to  her  daughter  for  life,  and  after 
her  death  to  the  lawful  issue  of  her  daugh- 
ter, "and  the  heirs  and  assigns  of  such  issue." 
Held,  that  the  use  of  the  expression  "such  Is- 
sue" was  not  sufficient  to  show  that  by  "is- 
sue" testatrix  meant  children.  The  effect 
was  the  same  as  though  the  limitation  had 
been  to  A.'8  issue  and  their  heirs  or  assigns. 
Therefore,  under  the  rule  in  Shelley's  Case^ 
the  daughter  took  an  estate  tall.  Carrol  v. 
Bums,  108  Pa.  386,  393,  16  Wkly.  Notes  Cas. 
553,  666  (reversing  14  Wkly.  Notes  Cas.  272, 
273). 

Testator  gave  to  each  of  his  children 
$8,000,  to  be  held  in  trust  for  their  sole  and 
separate  use,  in  such  a  way  that  the  same 
might  not  be  liable  for  the  debts  or  contracts 
of  either  daughter,  or  of  any  of  their  hus- 
bands, and  provided  that,  if  either  of  the 
children  die  without  issue,  his  or  her  share 
should  be  equally  divided  among  the  sur- 
vivors. Held  that,  as  the  object  of  the 
daughters'  trusts  was  to  protect  the  trust  es- 
tate against  the  control  or  the  debts  of  the 
daughters,  the  word  "issue"  should  be  con- 
strued as  having  been  used  in  the  sense  of 
"child  or  children."  In  re  Schlvely's  Bs- 
tate  (Pa.)  16  Wkly.  Notes  Cas.  179. 

Same    Tn    expression   'leaving   Issue,*' 
eto. 

Generally,  words  which  create  an  es- 
tate tall  on  a  devise  of  a  freehold  will  con- 
fer an  absolute  interest  in  a  gift  of  personal 
property;  but  where  there  are  any  words  or 
expressions  in  the  bequest  showing  that  the 
testator  did  not  intend  the  word  "issue"  or 
its  equivalent  in  their  technical  sense,  but 
used  them  in  the  popular  sense  of  "children," 
such  words  and  expressions  are  sufficient  to 
displace  the  operation  of  the  rule,  and  lim- 
it the  interest  of  the  first  taker  to  an  es- 
tate for  life;  and,  where  the  expression 
"leaving  issue^'  has  been  used,  it  has  been 
universally  held  to  denote  children.  In  re 
Gerhard's  Bstate,  28  Atl.  684,  160  Pa.  253. 

The  word  'Issue,"  in  a  devise  to  one  for 
life,  and  on  his  death  to  be  divided  equally 
among  his  children,  but  if  he  should  die 
without  issue,  then  over  to  another,  is  used 
in  the  sense  of  childrmi,  the  gift  to  wiiom 
the  expression  "die  without  issue"  immedi- 
ately follows,  showing  that  the  meaning  is 
such  issue.  In  re  Duffy's  Bstate,  16  Pa.  Ca 
Ct  R.  800,  802. 

"Issue,"  as  used  in  a  will  directing  that 
the  property  be  given  over  in  case  testator's 
children  shall  die  without  leaving  issue, 
means  child  or  children*  Williams  v.  Teale, 
6  Hare,  239,  249. 
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In  the  phraie  ''die  without  leaylng  law* 
fDl  issue  surviving/'  where  the  time  refer- 
red to  is  the  death  of  the  first  taker,  the  word 
"issue"  is  never  limited  to  any  particular 
class  of  descendants.  Harrison  v.  McAdam, 
76  N.  Y.  Supp.  701,  708,  38  Misc.  Bep.  18. 

SMne— Wbea  used  with  words  of  Umlta* 
tloa  and  distrilratiom. 

In  a  will  by  which  testator  bequeathed 
to  his  son  John  certain  property  to  hold  dur- 
ing his  natural  life,  and  aft^  his  decease, 
"and  if  he  shall  die  leaving  lawful  issue,  I 
give  and  devise  the  same  to  his  h^rs  as 
tenants  in  common,  and  their  respective 
heirs  and  assigns  forever,"  and  the  son  died 
leaving  children,  the  words  "issue"  and 
"heirs"  should  both  be  construed  as  meaning 
such  children,  and  they  would  take  the  re- 
siduary estate.  FindUy  v.  Riddle  (Pa.)  8 
Binn.  189, 148, 160. 

A  devise  was  "unto  my  daughter,  for  her 
natural  life,  and  after  her  death  to  her  is- 
sue and  their  heirs  forever,  in  the  proper^ 
tions  to  which  they  would  be  entitled  under 
the  Intestate  hiws  of  Pennsylvania,  respec- 
tively, and  free,  clear,  and  discharged  from 
any  claim  of  any  husband."  Held,  that  the 
limitation  to  the  heirs  general  of  the  issue, 
with  the  superadded  words  of  distributive 
modification,  clearly  showed  that  by  "issue" 
the  testator  meant  children,  and  intended 
that  they  should  take  the  remainder  as  pur- 
chasers, and  not  as  heirs  by  descent  Robins 
V.  Qulnliven,  79  Pa.  (29  P.  F.  Smith)  833, 
885. 

Where  a  testator  devised  all  his  real 
estate  to  his  wife  and  daughter,  or  the  sur- 
vivor, during  their  lives,  and,  in  case  the 
daughter  should  die  leaving  lawful  'issue," 
to  descend  to  such  lawful  issue,  their  heirs 
and  assigns  forever,  and  if  the  daughter  died 
before  the  widow,  leaving  lawful  issue,  such 
issue  should  Inherit  their  mother's  right 
from  the  time  of  her  death,  it  was  held  that 
the  word  **issue"  meant  children,  and  that 
the  daughter  took  an  estate  for  life,  remain- 
der to  her  children  in  fee.  Taylor  v.  Tay- 
lor, 68  Pa.  (18  P.  F.  Smith)  481,  488,  8  Am. 
Rep.  665. 

"Issue,"  as  used  In  a  will  devising  prop- 
erty to  certain  beneficiaries  to  hold  during 
their  natural  lives,  and  after  their  death  then 
to  their  lawful  "issue"  and  the  heirs  and  as- 
signs of  such  issue,  means  children.  Carroll 
V.  Bums  (Pa.)  42  Leg.  Int  153. 

Where  testator  devised  land  to  his  son 
for  the  term  of  his  natural  life,  and  after  his 
death,  if  he  should  die  leaving  lawful  issue, 
then  to  such  issue,  if  one,  to  him  or  her,  his 
or  her  heirs  and  assigns,  forever;  but  It 
more  than  one,  to  be  equally  divided  amongst 
them  for  their  heirs  and  assigns  forever,  and 
in  default  of  lawful  issue  the  land  to  be  sold 
and  the  proceeds  considered  a  part  of  his 


estate,  to  be  divided  as  directed—It  was  held 
that  the  word  'Issue"  was  one  of  purchase, 
and  that  the  son  took  only  a  life  estate. 
Powell  V.  Board  of  Domestic  Missions,  49  Pa. 
(18  Wright)  46,  48,  49. 

The  word  "Issue"  will  be  regarded  as  a 
word  of  purchase,  and  not  of  limitation,  in  a 
will  in  which  testator  devises  the  residue  of 
his  estate  during  the  devisee's  natural  life, 
and  directs  that  at  her  decease  such  portion 
shall  be  Inherited  by  her  surviving  Issuer 
share  and  share  alike;  and  therefore  the  dev- 
isee takes  a  life  estate  in  the  residue.  Hill  ▼. 
GUes,  60  AtL  758,  201  Pa.  215. 

When  used  In  a  devise  by  which  the  an- 
cestor takes  a  freehold  without  any  words 
to  modify  or  restrict  Its  meaning  and  appli- 
cation, it  is  a  word  of  limitation.  A  testa- 
tor bequeathed  certain  property  to  his  daugh- 
ter during  her  life,  and  on  her  death  unto 
the  "lawful  issue  of  his  said  daughter,  his, 
her,  or  their  heirs,  executors,  administiators, 
and  assigns  forever,  equally  to  be  divided 
among  them,  share  and  share  alike."  Held, 
that  the  direction  that  the  "issue"  should 
take  distributively  did  not  show  that  it  was 
used  in  any  other  meaning  than  "heirs  of 
the  body,"  since  there  may  be  a  tenancy  in 
common  in  an  estate  tall,  but  that^  even  if 
such  provisions  were  Inconsistent  with  the 
technical  meaning  of  the  word  "issue,"  the 
technical  meaning  would  prevail,  and  an  en- 
tail be  vested  in  the  daughter.  Kingsland  r. 
Papelye  (N.  T.)  8  Bdw.  Ch.  1,  0. 

Oldldvea  of  lliiiic  parent. 

The  word  "issue"  is  a  word  of  broader 
interpretation  than  the  word  "descendant," 
and  may  Include  the  children  of  a  living 
parent,  as  well  as  the  children  or  descendants 
of  one  who  is  dead.  HiUen  v.  Iselln,  89  N.  . 
B.  868,  871,  144  N.  T.  865. 

Grandcliildren* 

The  word  'issue,"  though  In  its  general 
meaning  it  includes  grandchildren  as  well 
as  children,  may  be  found,  from  other  clauses 
of  the  instrument  in  which  it  is  used,  to 
designate  a  child  or  children  only,  and  not  to 
Include  grandchildren.  Ingraham  t.  Meade 
(U.  S.)  18  Fed.  Oas.  50,  53. 

"The  word  Issue^  Is  a  general  term, 
which,  if  not  qualified  or  explained,  may  be 
construed  to  include  grandchildren  as  well 
as  children."  Adams  v.  Law,  58  U.  8.  (17 
How.)  417,  421,  15  L.  Ed.  149. 

Where  a  bequest  is  made  to  one,  with 
remainder  to  any  of  lawful  issue  of  ceiv 
tain  others,  and  at  the  time  the  will  was 
made  the  others  were  living  and  had  children 
and  a  grandchild,  it  was  held  that  the  word 
"Issue"  Included  the  grandchild.  Drake  v. 
Drake,  10  M.  Y.  Supp.  188^  187,  66  Huiw 
690. 
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A  deed  conveyed  land  to  fbe  grantees  in 
trnat  to  permit  the  grantor  and  his  family 
during  their  lives  to  enjoy  the  estate,  and  to 
take  the  rents  and  profits,  and,  after  their 
death,  in  tmst  to  convey  the  premises  to  the 
son  of  the  grantor,  "and  to  such  other  lawful 
issue  as  the  grantor  may  then  have  living." 
Held,  that  the  word  "issue**  in  such  convey- 
ance was  synonymous  with  "descendants,** 
And  embraced  the  grantor's  grandchildren  as 
trell  as  children.  Weehawken  Ferry  Co.  v. 
^Isson,  17  N.  J.  Eq.  (2  0.  B.  Green)  476,  486. 

In  a  devise  to  a  son  for  life,  with  remain- 

lier,  after  a  life  estate  to  the  son's  wife, 

cM]ually  to  and  among  the  issue  of  the  son, 

the  word   "issue"   means  more  than  "chil- 

X  dren,"  and  includes  grandchildren.    Dextex 

^    V.  Inches,  17  N.  B.  551,  554,  147  Mass.  824. 

Where  testator  devised  land  in  trust  dur- 
ing the  lives  of  his  children,  and  until  the 
youngest  of  the  "issue"  of  any  of  them  liv- 
ing at  the  death  of  one  of  them  longest  sur- 
viving, or  bom  in  due  time  afterwards, 
should  be  21  years  old,  and,  on  termination 
of  the  trust,  to  his  "grandchildren"  and 
their  '^sue,"  who  were  to  take  "as  if  it  had 
been  the  estate  of  the  respective  parents  of 
such  grandchildren  •  •  •  and  had  de- 
scended to  them  and  their  lawful  issue  by  in- 
heritance," and  no  great-grandchildren  were 
in  being  at  the  testator's  death,  the  word  "is- 
sue," as  used  in  fixing  the  term  of  the  trust, 
meant  the  testator's  grandchildren.  Ghwat- 
al  V.  Schreiner,  43  N.  B.  166,  167,  148  N.  T. 
683. 

As  heirs  at  law* 

The  word  "issue"  is  one  of  doubtful  im- 
port, but  its  legal  sense  is  one  of  very  gen- 
eral signification,  and  includes  all  persons 
having  a  common  ancestor;  but  its  true  in- 
terpretation must  be  found  from  the  connec- 
tion in  which  it  is  used.  It  may  be  used  in 
the  sense  of  "heirs,"  and  if,  from  its  con- 
nection and  association  with  words  of  refer- 
ence, it  is  plain  that  it  is  used  in  that  sense, 
it  must  be  so  taken.  Thomas  v.  Higgins»  47 
Md.439,  4i0. 

The  word  'issue,**  In  its  legal  sense,  is 
one  of  very  general  signification,  and  includes 
all  persons  having  a  common,  ancestry.  Its 
true  interpretation  in  a  testamentary  instruc- 
tion must  be  found  from  the  connection  in 
which  it  is  used.  It  may  be  used  in  the  sense 
of  "heirs,"  and,  if  from  its  connection  and 
association  with  words  of  reference  it  is 
plain  that  it  is  used  in  that  sense,  it  must  be 
so  taken.  Travers  v.  Wallace^  49  Atl.  415, 
417,  93  Md.  507. 

Though  the  words  "heirs  at  law"  are 
broader  and  more  comprehensive  than  the 
word  "issue,"  yet  the  latter  is  always  embra- 
ced in  the  former,  though  used  in  its  most 
technical  sense.    And  where  a  will  denom- 


inates certain  substitutes  who  are  to  take  in 
the  case  of  death  of  legatees  as  heirs  at  hiw, 
and  in  the  codicil  the  term  'Issne"  is  used  for 
the  same  purpose,  the  two  terms  are  not  in- 
consistent with  each  other.  Bringhnrst  v. 
Orth,  44  Ati.  783,  785,  7  Del.  Ch.  17a 

The  primary  meaning  of  the  word  'is- 
sue" includes  all  descendants,  but  would  not 
include  the  heirs  at  law  of  a  person  dying 
without  children.  The  word  "heir"  |ias  a 
more  extensive  meaning,  and  means  the  per- 
son upon  whom  the  law  casts  his  estate  in 
lands,  tenements,  and  hereditaments  immedi- 
ately upon  the  death  of  his  ancestor.  Thus, 
while  the  word  "issue"  would  be  included 
within  the  broader  definition  of  the  word 
"heir,"  a  devise  to  "heirs"  might  include  a 
class  not  included  within  a  devise  to  his  "is- 
sue." Thus,  as  used  in  a  devise  over  to  the 
issue  or  heirs  of  children;  the  devise  was  al- 
ternative, and  on  the  death  of  a  child  without 
issue  his  share  was  to  be  divided  among  his 
heirs  at  law.  Bodine  v.  Brown,  42  N.  T. 
Supp.  202,  204,  12  App.  Div.  335. 

Testator  devised  his  land  In  trust  during 
the  natural  Uves  of  his  children,  and  until  the 
youngest  of  the  "issue"  of  his  children  living 
at  the  death  of  the  longest  liver  of  them,  or 
bom  in  due  time  afterwards,  should  be  21 
years  old.  He  further  provided  that  the 
trustees  should  distribute  part  of  the  income 
of  the  estate  in  equal  parts  among  his  chil- 
dren and  the  lawful  issue  of  any  who  might 
be  dead,  such  issue  to  receive  the  share  which 
the  parent  would  be  entitled  to  if  living.  Aft- 
er the  expiration  of  the  term  of  trust  he  de- 
vised the  land  to  the  lawful  giandchildreii, 
and  the  lawful  issue  of  such  grandchildren, 
to  take  said  estate  in  like  manner  in  every 
respect  as  if  it  liad  been  the  estate  of  the  re- 
spected parents  of  such  grandchildren  and 
had  descended  to  them  and  thefar  lawfol  issue 
by  inheritance.  It  was  held  that  the  word 
"issue"  was  used,  not  in  the  sense  of  de- 
scendants generally,  but  of  heirs  at  law. 
Ohwatal  v.  Schreiner,  28  N.  T.  Snpp.  206,  206, 
3  Misc.  Rep.  192. 

As  heirs  of  ti&e  body* 

The  word  "issue"  primarily  means  heirs 
of  the  body.  .  In  re  Bobinson's  Estate,  24  AtL 
297,  299,  149  Pa.  418;  Granger  v.  Granger, 
44  N.  B.  189,  147  Ind.  96,  36  L.  R.  A.  186; 
AUen  V.  Graft,  9  N.  B.  919,  922,  109  Ind.  476, 
58  Am.  Rep.  425. 

The  term  "issue"  means  heirs  of  the 
body,  and  embraces  all  of  one's  lineal  de- 
scendants Indefinitely.  Holhind  v.  Adams, 
69  Mass.  (3  Gray)  188,  193;  Hilliker  v.  Bast 
72  N.  Y.  Supp.  301,  302,  64  App.  Div.  552. 

"Issue,"    when   a   word   of   limitation, 
means  lineal  descendants  indefinitely,   and    . 
hence  heirs  of  the  body.    Weybright  v.  Pow-/ 
ell,  39  Atl.  421,  42%  86  Md.  573;  Herto  v.  Ab^ 
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nluuiu,  86  &  B.  409,  411«  UO  Oa.  TOT,  00  L. 
B.  A.  861. 

The  word  'Issue,'*  in  its  natural  slgiilfl- 
cation  and  common  use,  Includes  all  tbe  off- 
spring or  descendants  of  a  person,  whether 
heirs  or  not,  and  includes  "heirs  of  the  bodj,*' 
though  it  is  not  identical  with  that  term. 

J  Black  T.  Cartmell,  40  Ey.  (10  B.  Hon.)  188^ 

^  103. 

"Issue,**  when  used  as  a  word  of  limi- 
tation, is  equlyalent  to  "heirs  of  the  body," 
but  where  *issue"  is  not  used  as  a  word  of 
limitation,  its  natural  and  primary  meaning, 
without  explanation,  is  descendants  in  every 
degree,  whether  heirs  or  not  Beckham  v. 
De  Saussure  (8.  Q)  9  Bich.  Law,  631,  64a 

The  word  '*issue,"  according  to  all  deci- 
sions in  England  and  the  United  States, 
means  heirs  of  the  body  or  children,  accord- 
ing to  the  intention  of  the  testator,  deduced 
from  expressions  contained  In  the  will.  Ohel- 
ton  T.  Henderson  (Md.)  9  Gill,  482,  486. 

The  word  "issue,"  in  a  deyise,  is  regard- 
ed primarily  as  a  word  of  limitation,  and  as 
synonymous  with  the  technical  words  "heirs 
of  the  body;'*  and,  as  used  In  a  will  devising 
lands  to  M.  and  her  heirs  forever,  and  pro- 
viding that.  In  case  there  shall  be  issue  of 
M.  by  any  other  marriage,  they  shall  not  be 
entitled  to  inherit,  the  word  "issue"  is  used 
as  synonymous  with  "heirs.**  Allen  v.  Graft, 
9  N.  B.  919,  922,  100  Ind.  476,  68  Am.  Bep. 
426. 

"Issue,**  in  a  will,  prima  facie  means 
heirs  of  the  body.  In  a  devise  to  the  testa- 
tor's son,  and,  in  case  the  son  should  die 
without  leaving  issue,  the  bequest  to  him 
should  go  to  others,  the  son  took  a  defeasible 
estate,  which  terminated  at  his  death  with- 
.  out  issue.  Mlddleswarth's  Adm'r  v.  Black- 
more,  74  Pa.  (24  P.  F.  Smith)  414,  410. 

nieailtiaiAte  obUd. 

A  devise  to  "issued*  means,  prima  facie, 
legitimate  issue,  and  an  intention  to  include 
illegitimate  issue  must  be  deduced  from  the 
language  itself,  without  resort  to  extrinsic 
evidence.  Flora  v.  Anderson  (U.  S.)  67  Fed. 
182,  186. 

Under  Ky.  St  I  4841,  providing  that  the 
issue  of  a  devisee  dying  before  the  testator 
shall  take  the  share  which  the  devisee  would 
othowise  have  taken,  a  bastard  child  of  a 
daughter  of  testator,  who  died  before  the 
testator,  took  the  share  which  the  mother 
would  have  taken  as  devisee,  if  she  would 
have  survived  the  testator,  as  Id.  §  463, 
providing  that  "the  word  'issue*  as  applied 
to  the  descent  ef  real  estate  shall  be  con- 
stmed  to  include  all  the  lawful  lineal  de- 
scendants of  tbe  ancestor,"  was  intended  to 
embrace  in  the  word  "issue"  all  persons  who 
might  lawfully  inherit  the  estate.    Cherry  v. 


Mitchell,  66  S.  W.  689,  690,  108  Ky.  1. 
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The  word  "issue,"  as  used  in  a  will  be- 
queathing property  with  a  trust  to  the  issue 
of  a  certain  person,  means  legitimate  children 
only.  A  trust  to  illegitimate  children  there- 
after to  be  bom  is  void  as  against  good 
morals.    Kingsley  v.  Broward,  19  Fla.  722. 

As  issme  livftDc  at  deatli  of  aaoastov. 

When  a  remainder  is  limited  to  take  ef- 
fect on  the  death  of  any  person  without  heirs 
or  heirs  of  his  body,  or  without  issue,  the 
words  "heirs"  or  "issue"  mean  heirs  or  issue 
living  at  the  death  of  the  person  named  as 
ancestor.  Gen.  St  Minn.  1894,  %  4888;  Bev. 
St  Wis.  1806,  \  2046. 

"Issue,"  as  used  by  a  testator  in  devising 
a  lot  to  his  two  daughters  during  their  life 
and  the  life  of  the  survivor,  and,  after  the 
decease  of  the  survivor,  the  same  "unto  the 
male  issue  then  living  of  my  son  Blchard^" 
meant  such  male  issue  as  were  alive  at  the 
death  of  the  survivor  of  the  two  daughters. 
Wlstar  V.  Scott  106  Pa.  200,  42  Leg.  Int 
48,  61  Am.  Bep.  197. 

In  the  bequest  of  personalty  to  one 
for  life,  after  his  death  to  his  issue,  and  in 
default  of  issue  then  to  another,  the  term 
"issue"  primarily  signifies  children  or  their 
issue  living  at  the  first  taker's  death,  and 
should  not  be  construed  "as  of  the  body," 
so  as  to  enlarge  the  Interest  of  the  life  ten- 
ant In  re  Pennock's  Bstate  (Pa.)  11  Phlla. 
628,  626. 

The  first  section  of  an  act  relative  to 
the  descent  of  real  estate  provide^  that  if 
any  child  of  a  person  dying  seised  of  lands 
and  intestate  shall  have  died  before  the  in- 
testate, leaving  issue,  the  share  of  the  land 
which  the  child  so  dying  would  have  been 
entitled  to  if  she  or  he  had  survived  the 
intestate  shall  descend  to  and  be  inherited 
by  such  issue.  The  second  section  provided 
that  when  any  person  shall  die  seised  of  land 
without  will,  and  without  leaving  lawful  is- 
sue, leaving  a  brother  or  sister,  the  inherit- 
ance shall  descend  to  the  brother  or  sister. 
It  was  held  that  the  word  "issue,"  in  the 
phrase  "without  leaving  lawful  issue,"  in 
the  second  section,  included  the  issue  of  a 
child  who  died  before  the  intestate,  since 
otherwise  a  brother  or  sister  would  take  be- 
fore a  child  of  a  deceased  chUd,  as  provided 
by  the  first  section.  Harlng  v.  Van  Buskirk, 
8  N.  J.  Bq.  (4  Halst  Gh.)  646,  648;  Moseby's 
Adm'r  v.  Gorbin's  Adm'r,  10  Ky.  (3  A.  K. 
Marsh.)  289,  291. 

Where  a  testator  devised  lands  to  a 
son  for  life,  without  power  to  dispose  of  or 
render  the  same  liable  for  his  debts,  and 
after  his  decease  to  such  persons  as  he  by  will 
should  direct  and  on  the  son  dying  intestate, 
leaving  issue  surviving  him,  thetf  to  the 
issue  in  fee,  and  on  failure  of  the  issue 
then  to  the  sister  for  life,  the  word  "issue** 
meant  only  children  of  the  son  who  should 
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be  liTlng  at  the  time  of  his  death,  and  not 
Issue  Indefinite.  Nes  t.  Ramsay,  26  AtL  770, 
771,  155  Pa.  028. 

As  lineal  or  blood  heirs* 

"If  an  estate  be  devised  to  A.  and  his 
heirs,  or  his  heirs  and  assigns,  but,  if  he 
die  without  lawful  issue,  then  to  B.,  the  will 
creates  an  estate  taU  in  A.  by  implication, 
for  the  words  'dying  without  lawful  issue' 
imply  an  intent  In  the  testator  to  limit  the 
estate  to  the  lineal  or  blood  heirs,  as  distin- 
guished from  the  collateral  heirs  of  the  devi- 
see."   Arnold  y.  Brown,  7  B.  L  188^  195. 

As  taking  per  capita. 

Where  a  bequest  is  made  to  issue  as 
purchasers,  all  those  who  answer  the  descrip- 
tion will  take  per  capita,  in  the  absence  of 
anything  to  show  that  they  shall  take  per 
stirpea  Davenport  v.  Hanbury,  3  Yes.  Jr. 
257,  260;  Leigh  v.  Norbury,  13  Yes.  340,  344; 
Bisson  V.  West  Shore  B.  €k).,  88  N.  E.  104, 
105,  143  N.  Y.  125. 

As  witUn  mle  ia  ShoUey's  Oaso. 

The  word  "issue"  is  not,  ex  vi  termini, 
within  the  rule  in  Shelley's  Case,  1  Coke,  88, 
104.  It  depends  upon  the  context  whether  it 
will  give  an  estate  tail  to  the  ancestor.  As 
a  word  of  limitation  it  Ib  collective  and  sig- 
nifies *&11  the  decedents  in  all  generations, 
but  as  a  word  of  purchase  it  denotes  the 
particular  person  or  class  of  persons  to  take 
under  the  devise.  Timanus  t.  Dugan,  46 
Md.  40^417. 

The  word  '*i8su^"  in  a  will,  when  so 
qualified  by  additional  words  as  to  evince 
an  intention  that  It  is  not  to  be  taken  as  de- 
scriptive of  an  indefinite  line  of  descendants, 
but  is  used  to  indicate  a  new  stock  of  in- 
heritance, does  not  come  within  the  rule  in 
Shelley's  Case,  1  Coke,  88,  104.  Boykin  v. 
Ancrum,  6  S.  B.  305,  307,  28  S.  O.  486,  13 
Am.  St  Bep.  698. 

As  word  of  puroluMie  or  limitatiom. 

"Issue"  is  a  word  of  purchase,  and  em- 
braces all  descendants.  Davenport  t.  Han- 
bury, 3  Yes.  Jr.  257,  260. 

"The  word  'issue*  may  be  a  word  of 
either  purchase  or  limitation,  and  may  be 
construed  to  be  one  or  the  other  as  may  be 
necessary  to  effectuate  the  intent  with  which 
it  appears  to  have  been  used  in  the  instru- 
ment where  it  is  employed."  Drake  v.  Drake, 
32  N.  B.  114,  116,  134  N.  X.  220.  17  L.  B.  A 
664;  Tayloe  v.  Gould  (N.  Y.)  10  Barb.  388, 
395;  HlUiker  v.  Bast,  72  N.  X.  Supp.  301, 
302,  64  App.  Div.  552;  Appeal  of  Woelpper, 
17  AtL  870,  871, 126  Pa.  562;  Findlay's  Lessee 
V.  Biddle  (Pa.)  3  Bin.  139,  148,  5  Am.  Dec 
355;  Beinoehl  v.  Shirk,  12  Atl.  806,  808,  119 
Pa.  108;  Timanus  v.  Dugan,  46  Md.  402, 
416;  Lyles  v.  Digges'  Lessee  (Md.)  6  Har.  ft 


J.  364,  14  Am.  Dec.  281;  Moseby's  Adm'r  v. 
Corbin's  Adm'r,  10  Ky.  (3  A.  K.  Marsh.)  289, 
291« 

Undoubtedly  In  a  will  the  word  "Masae"  is 
regarded  as  primarily  a  word  of  limitation, 
and  as  synonymous  with  the  technical  words 
"heirs  of  the  body."  Hence  it  1b  presumed 
that  when  a  testator  devises  an  estate  for 
life,  with  the  remainder  to  the  issue  of  the 
devisee  in  that  estate,  he  intends  the  remain- 
dermen to  take  as  heirs  of  the  body  by  de- 
scent from  their  ancestor,  rather  than  as 
purchasers.  This  intent,  however,  is  but  a 
presumption,  and  the  strictly  technical  words 
^heirs"  or  **heirs  of  the  body"  may  be  shown 
by  the  context  of  the  will  to  have  been  used 
as  merely  descriptive  of  persons,  in  which 
case  they  are  regarded  as  words  of  purchase, 
and  not  words  of  limitation.  The  intent  of 
the  testator  to  use  them  in  such  an  abnormal 
sense  must  have  unequivocally  appeared. 
Powell  V.  Board  of  Domestic  Missions,  49 
Pa.  (13  Wright)  46,  48. 

It  is  well  settled  that  the  word  "nssne," 
in  a  will,  prima  facie  means  heirs  of  the 
body,  and,  in  the  absence  of  explanatory 
words  showing  that  it  is  used  in  a  restricted 
sense,  it  is  to  be  construed  as  a  word  of  lim- 
itaUon.  McCann  v.  McCann,  47  AtL  743,  744, 
197  Pa.  452,  80  Am.  St  Bep.  846;  Nes  v. 
Bamsay,  26  Atl.  770,  771,  156  Pa.  628;  Tay- 
lor V.  Taylor,  68  Pa.  (13  P.  F.  Smith)  481, 
483,  3  Am.  Bep.  565;  Wistar  v.  Scott,  105 
Pa.  200,  213,  51  Am.  Bep.  197;  Beinoehl  v. 
Shirk,  12  Atl.  806,  808,  119  Pa.  108;  Shalters 
V.  Ladd,  21  AtL  596,  697,  141  Pa.  349;  Pearce 
V.  Bickard,  26  Atl.  38,  39,  18  B.  L  142,  19 
L.  B.  A.  472,  49  Am.  St  Bep.  756;  Bidley  v. 
McPherson,  43  S.  W.  772,  773,  100  Tenn.  402 ; 
Granger  v.  Granger,  44  N.  B.  189,  147  Ind. 
95,  36  L.  B.  A  186. 

Since  the  rule  in  Shelley's  Case  has  been 
abolished,  the  word  "issue"  is  one  of  pur- 
chase, and  not  of  limitation.  Whiting  v. 
Whiting,  44  N.  W.  1030, 1031,  42  Minn.  64a 

The  word  "issue,"  besides  being,  in  com- 
mon parlance,  a  word  of  more  than  one 
meaning,  has  also  been  the  subject  of  much 
doubt  and  discussion  as  regards  its  legal 
signification,  some  of  the  Judges  being  of  the 
opinion  that  it  was  an  apt  word  of  limitation, 
while  others  were  of  opinion  that  it  was  pre- 
sumptively a  word  of  purchase.  But  the 
weight  of  authority  being  greatly  against  this 
last  position,  it  has  generally  been  abandoned. 
This  is  shown  by  the  language  of  Judge 
Strong  in  Angle  v.  Brosius,  43  Pa.  (7  Wright) 
187,  where  he  says:  "The  word  'issue'  is 
well  adapted  for  a  word  of  limitation,  having 
much  more  aptitude  for  such  a  use  than  it 
has  to  designate  the  objects  of  a  gift  In 
signification,  it  very  nearly  resembles  the 
technical  phrase,  'heirs  of  the  body,'  and  in- 
deed the  two  were  used  as  synonyms  in  the 
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rtatnte  de  donlt.  Hence  It  bas  long  been 
settled  that  when  real  estate  is  derlsed,  by 
one  or  more  limitations  in  the  same  will,  to 
a  person  and  his  issue,  the  word  Issue'  will 
be  construed  as  a  word  of  limitation,  so  as 
to  giye  the  ancestor  an  estate  tail,  unless 
there  are  expressions  in  the  will  uneguiYocal- 
ly  indicative  of  a  contrary  intention." 
Grimes  y.  Shirk,  32  Atl.  113,  116,  169  Pa.  74. 
See,  also,  Kleppner  y.  Layerty,  70  Pa.  (20  P. 
F.  Smith)  70,  74;  Hilliker  y.  Bast,  72  N.  Y. 
Supp.  801,  802,  64  App.  Diy.  552;  In  re 
James'  Claim,  1  U.  a  (1  DalL)  47,  48,  1  L. 
Ed.  81. 

The  word  'Issue,"  in  a  deylse  of  real  es- 
tate to  testator's  granddaughter  and  her  'Is- 
sue" and  their  heirs,  and,  if  the  granddaugh- 
ter die  before  the  age  of  21  years  leaving  no 
issue  then  living,  the  property  to  pass  to  an- 
other, was  construed  to  be  used  as  a  word  of 
limitation  and  not  a  purchase,  and  therefore 
the  will  operated  to  pass  an  estate  tail  to  the 
granddaughter,  who  lived  until  she  became 
21  years  old,  though  she  died  without  issue. 
The  fact  that  in  the  natural  course  of  events 
only  one  class  of  issue,  namely,  children, 
could  have  been  intended  in  describing  a 
contingency  upon  which  the  devise  over  was 
to  take  effect,  does  not  show  that  the  tes- 
tator, in  making  the  devise  to  the  grand- 
daughter and  her  issue  generally,  intended 
the  word  "issue*'  to  be  restricted  to  that 
class.  Harkness  t.  Coming,  24  Ohio  St  4ie^ 
425. 

'Issue,"  in  a  will,  means  children,  and  is 
a  word  of  purchase.  It  is  not  a  technical  ex- 
pression, implying,  prima  facie,  words  of  limi- 
tation, but  will  yield  to  the  intention  of  the 
testator,  to  be  collected  from  the  words  of 
the  will.  The  word  does  not  have  such  a 
technical  meaning  in  a  will  as  in  a  deed  or  a 
grant  McPherson  v.  Snowden,  19  Md.  197, 
228. 

''Where  an  estate  is  limited  to  one  and 
his  issue,  it  amounts  only  to  a  description  of 
that  issue,  for  Issue'  is  more  properly  a  word 
of  description  than  limitation.  There  can  be 
no  question  but  by  this  devise  to  Edward, 
and  to  his  issue,  he  had  an  estate  tail,  be- 
cause it  is  limited  over,  and,  for  want  of 
such  issue,  then  to  another.  A  devise  to  one 
and  to  his  issue  is  not  restrained  to  the  first 
one,  but  extends  to  all  the  issues  in  infinitum 
(for  issue  is  nomen  collectivum),  descending 
from  the  devisee."  Goodright  v.  Wright,  1 
Strange,  25,  29. 

In  a  devise  to  testator's  son  for  life,  and 
at  his  death  the  use  and  occupancy  to  be  con- 
tinued to  his  issue,  the  word  "issue"  is  a 
word  of  limitation  and  not  a  word  of  pur- 
chase, and  gives  the  devisee  an  estate  in  fee 
simple.  Armstrong  t.  Michener,  28  Atl.  447, 
448»  160  Pa.  21. 

"Her  issue,"  as  used  in  a  will  authorizing 
a  trustee  to  sell  property  and  invest  the  pro- 


ceeds thereof  on  good  real  or  other  seenrlty, 
and  pay  the  interest  to  testator's  daughter 
and  her  issue,  if  there  be  any,  are  words  of 
limitation.  They  direct  as  to  how  the  estate 
shall  pass  after  the  death  of  the  mother — 
that  it  shall  pass  to  her  issue.  Atkinson  v. 
HcCormick,  76  Va.  791,  796. 

The  word  'Issue,"  when  used  as  a  word 
of  purchase,  and  where  its  meaning  is  not 
otherwise  defined  by  the  context,  and  there 
is  no  indication  that  it  was  used  in  any  other 
than  its  legal  sense,  comprehends  all  persons 
in  the  line  of  descent  from  the  ancestor,  and 
has  the  same  meaning  as  "descendants." 
And  while  it  embraces  the  children  of  an  an- 
cestor, it  is  because  they  are  descendants  in 
common  with  all  other  persons  who  can  trace 
direct  descent  from  a  common  source.  Soper 
V.  Brown,  82  N.  E.  768,  769,  186  N.  Y;  244, 
82  Am.  St  Rep.  731. 

Am  word  of  pvreliase  In  deed* 

The  word  "issue,"  in  a  deed,  is  always  a 
word  of  purchase.  Thus  a  grant  to  a  man 
and  the  issue  of  his  body  gives  him  but  a 
life  estate.  In  re  Bacon's  Estate,  52  Atl. 
186,  188,  202  Pa.  585. 

The  word  "issue,"  used  in  a  deed,  is  con- 
strued to  be  a  word  of  purchase,  where  it 
occurs  without  any  controlling  or  modifying 
expression  used  in  connection  with  it  Thom- 
as V.  Higgins,  47  Md.  489;  Price  T.  Sisson, 
18  N.  J.  Eq.  (2  Beasl.)  168, 177. 

The  word  "issue,"  when  used  In  a  will, 
may  be  a  word  of  purchase  or  a  word  of  limi- 
tation, depending  on  the  testator's  intention 
as  expressed  in  the  context;  but  when  used 
in  a  deed  it  is  always  a  word  of  purchase. 
Mcllhinny  v.  McUhinny,  87  N.  B.  147,  148, 
187  Ind.  411,  24  L.  R.  A.  489,  45  Am.  St 
Rep.  186  (dtlDg  Elph.  Interp.  Deeds,  818,  819; 
Bagshaw  v.  Spencer,  2  Atk.  582;  Doe  v.  Col- 
lis,  4  Term  R.  299;  Bowles'  Case,  11  Coke, 
79b;  11  Am.  &  Eng.  Enc.  Law,  876,  877,  and 
authorities  there  cited;  2  Washb.  Real  Prop. 
[5th  Ed.]  top  pp.  654,  655).  In  deeds  and 
marriage  settlements  it  is  also  treated  as  a 
word  of  purchase.  Ridley  v.  McPherson*  48 
S.  W.  772,  778,  100  Tenn.  402. 

"Issue,"  in  a  will,  is  either  a  word  of 
purchase  or  inheritance,  as  will  best  answer 
the  intention  of  the  testator.  Thus,  in  a 
deed,  it  is  always  taken  as  a  word  of  pur- 
chase. Where  a  testator  bequeathed  certain 
land  to  his  daughter,  to  have  the  rent  and 
profit  during  her,  life,  but  without  power  of 
alienation,  and  provided  that  if  she  died  leav- 
ing surviving  any  issue  of  her  body  the  land 
should  go  to  such  issue,  it  was  held  that  the 
word  "issue"  was  a  word  of  purchase,  not 
equivalent  to  the  word  "heirs,"  and  limits 
the  first  demised  estate  to  a  life  estate.  In  ^ 
re  McDonniel's  Estate  (Oal.)  Myr.  Prob.  94, 
9fi. 
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Am  wovd  of  repfeseatattoa. 

The  words  "issue  or  children,"  as  used  in 
a  devise  to  the  issue  or  children  of  testator's 
two  daughters  who  may  then  be  living,  to  be 
equally  divided  among  all  such  "issue  or 
children,"  share  and  share  alike,  did  not 
mean  child  or  children,  and  all  the  issue  of 
the  daughters  took  per  stirpes.  HaU  v.  Hail* 
2  N.  E.  700,  701, 140  Mass.  267. 


^"  as  used  by  a  testator  in  be- 
queathing a  fund  in  trust  to  his  son  for  life, 
and  at  his  son's  death  to  "his  issue  absolute- 
ly," should  he  leave  any,  and,  if  the  son 
should  die  leaving  no  issue,  the  remainder  to 
certain  named  beneficiaries,  means  lineal 
descendants  taking  by  way  of  representation* 
Hills  V.  Barnard,  25  N.  B.  91,  96,  98,  162 
Mass.  67,  9  L.  B.  A.  211;  In  re  Oomell  (N. 
Y.)  5  Dem.  Sur.  88,  89. 

I88UE  (la  Pnotloe)* 

See  "At  Issue";  "Oollateral  Issue"; 
"Facts  in  Issue";  "Feigned  Issue"; 
"General  Issue";  "Immaterial  Issue"; 
"Material  Issue";  "Matter  in  Issue"; 
"Special  Issue." 

Sir  Matthew  Hale,  In  defining  an  "issue," 
says:  "When,  in  the  course  of  pleadings,  they 
come  to  a  point  which  is  affirmed  on  one  side 
and  denied  on  the  other,  they  are  then  said  to 
be  in  issue."  In  3  Bl.  Gomm.  313,  it  is  said: 
'*Issue  is  when  both  the  parties  join  upon 
somewhat  that  they  refer  unto  a  trial  to 
make  an  end  of  the  plea."  Where  no  plea  or 
denial  has  been  entered  controverting  the  al- 
legations of  a  declaration,  there  is  no  issue. 
White  V.  Emblem,  28  S.  E.  761,  762,  43  W. 
Va.  819. 

An  '*issue"  Is  a  single,  certain,  and  mate- 
rial point  arising  out  of  the  allegations  or 
pleadings  of  the  plaintiff  and  defendant 
Barth  v.  Rosenfeld,  86  Md.  604,  617;  Rich- 
ardson V.  Smith,  30  Atl.  670,  671,  80  Md.  94. 
And,  generally,  should  be  made  up  of  an  af- 
firmative and  negative.  Marshall  v.  Haney 
(Md.)  9  Gill,  251,  25a  It  cannot  be  formed 
by  a  mere  parol  denial  by  one  party  of  an 
allegation  of  the  other.  Avon  Mfg.  Ca  v. 
Andrews,  30  Conn.  476,  488. 

An  "issue,"  in  pleading,  is  a  question, 
either  of  fact  or  of  law,  raised  by  the  plead- 
ings, disputed  between  the  parties,  and  mu- 
tually proposed  and  accepted  by  them  as  the 
subject  for  decision.  Riggs  v.  Ghapin,  7  N. 
Y.  Supp.  765,  767  (citing  Tyler,  Steph.  PI. 
147). 

An  "issue"  is  a  single  material  point  of 
law  or  fact  depending  in  the  suit,  which,  be- 
ing affirmed  on  the  one  side  and  denied  on 
the  other,  is  presented  for  determination. 
People  V.  Slauson,  83  N.  Y.  Supp.  107, 108^  80 
App.  Div.  166L 


The  word  "i«rae,"  when  used  with  refer- 
ence to  pleadings,  signifies  the  disputed  point 
in  questioa  Seller  t.  Jenkins,  97  Ind.  430, 
4Sa 

"Issue"  means  a  claim  on  one  side,  de- 
nied by  the  other.  Hays  v.  Hays  (N.  Y.)  23 
Wend.  363.  370. 

Issues  arise  upon  the  pleadings  when  a 
fact  or  conclusion  of  law  is  maintained  by 
the  one  party  and  controverted  by  the  other. 
Ann.  Codes  &  Sts.  Or.  1901,  §  109;  Code  Civ. 
Proa  Cal.  1903,  §  688;  Ann.  St  Ind.  T.  1899, 
§  8229;  Clark's  Code  N.  C.  1900,  %  391;  Bal- 
linger's  Ann.  Codes  &  St  Wash.  1897,  §  4962; 
Rev.  St  Wyo.  1899,  §  3602;  Leach  v.  Pierce, 
93  Cal.  614,  619,  29  Pac.  236;  First  Nat  Bank 
V.  Swan,  23  Pac.  743,  749,  3  Wyo.  356;  Mc- 
Dermott  v.  Halleck,  69  Pac.  335,  336,  65  Kan. 
403;  Hume  t.  Woodruff,  38  Paa  191,  26  Or. 
878. 

In  Greenl.  Ev.  §  61,  it  is  laid  down  that 
the  pleadings  at  common  law  are  composed  of 
the  written  allegations  of  the  parties,  ter- 
minating in  a  single  proposition,  distinctly 
affirmed  on  one  side  and  denied  on  the  other, 
called  the  "issue."  Hong  Sling  v.  Scottish 
Union. &  National  Ins.  Co.,  27  Pac.  170,  171, 
7  Utah,  441;  Marshall  v.  Haney  (Md.)  9  Gill, 
251,  258. 

"Issue"  is  the  question  in  dispute  be- 
tween the  parties  to  the  action  and  in  the 
courts  that  is  required  to  be  presented  by 
proper  pleadings.  New  York  &  Texas  Land 
Co.  V.  Votaw,  42  S.  W.  138,  141,  16  Tex.  Civ. 
App.  685. 

The  rule  that  in  order  to  constitute  a 
former  judgment  an  estoppel,  or.  In  other 
words,  to  render  it  conclusive  on  any  man- 
ner, it  is  necessary  that  it  should  appear 
from  the  record  itself  that  the  predse  point 
was  "in  issue  and  decided,"  refers  and  can 
only  be  practically  applied  to  instances  of 
special  pleading  where  there  is  a  precise 
averment  on  the  one  side  and  a  precise  denial 
on  the  other.  Supples  t.  (}annon«  44  Conn. 
424,  427. 

The  phrase  "thereupon  the  court  must 
try  the  issue"  does  not  necessarily  indicate 
that  the  proceeding  with  reference  to  which 
it  is  used  is  a  suit  in  equity  and  not  an  action 
at  law,  since  actions  at  law  are  often  triable 
to  the  court  without  intervention  of  the  jury. 
Fenstermacher  v.  State,  26  Paa  142,  143,  19 
Or.  504. 

As  aetloa. 

In  a  stipulation  that  a  temporary  injunc- 
tion should  be  vacated,  that  the  issues  be  re- 
ferred to  a  referee  named,  and  that,  if  the 
issues  should  be  finally  determined  in  favor 
of  plaintiff,  defendant  should  do  certain 
things,  the  word  '^issues"  is  used  in  the  sense 
of  "action,v  and  henoe  the  determination  of 
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the  issues  is  not  final  on  tba  mere  determina- 
tion of  the  referee,  but  a  right  to  appeal  is 
implied.  Laney  t.  Rochester  By.  Go.,  10  N. 
Y.  Supp.  888,  ^4^  81  Hnn,  846. 

Am  Iwvo  of  botb  law  and  f  aet* 

''Issue,'*  as  used  In  Rev.  St  1899,  ff  1548, 
1650,  providing  for  cosTts  after  verdict  on  any 
issue  in  the  case,  means  not  merely  an  issue 
of  law,  but  of  fact  too,  for  the  statutes  au- 
thorize the  discretionary  taxation  of  costs, 
not  only  when  a  pleading,  or  part  of  it,  is 
adjudged  insufficient,  but  also  when  **any 
issue  in  the  case"  or  "any  issue  joined"  shall 
be  found  against  the  party  tendering  it  An 
issue  of  law  arises  on  a  demurrer  to  a  plead- 
ing or  on  an  uncontroverted  allegation,  and 
an  issue  of  fact  on  a  material  allegation  of 
the  petition  controverted  by  the  answer,  or  of 
the  answer  controverted  by  the  reply.  Schu- 
macher V.  Mehlberg,  70  S.  W.  910,  911,  96  Mo. 
App.  598. 

Am  matter  In  dispute. 

Rev.  Laws,  %%  1001,  1008,  provide  that, 
when  one  of  the  original  parties  to  the  con- 
tract in  issue  and  on  trial  is  dead,  the  other 
sliall  not  be  admitted  to  testify  in  his  own 
favor,  except,  etc.  Held,  that  the  words 
^contract  in  issue,"  as  used  In  the  statute, 
meant  the  same  as  ''contract  in  dispute^'  or 
in  question,  and  relate  as  well  to  the  sub- 
stantial issues  made  by  th«s  evidence  as  to 
the  mere  formal  issues  mad  by  the  plead- 
ings. Hollister  v.  Young,  42  Vt  406,  406, 
Pember  t.  Oongdon,  65  Vt  58.  69  Barnes  y 
Dow,  10  Atl.  258,  263,  59  Vt  530. 

The  word  "issue,"  in  the  law  of  plead- 
ing, means  the  point  in  dispute  between 
the  parties  on  which  they  put  their  cause 
to  trial.  And  hence,  where  the  title  to  real 
estate  is  the  sole  or  principal  thing  to  be 
determined,  as  in  the  former  action  of  eject- 
ment, there  the  title  to  real  estate  is  "in 
issue,"  within  the  meaning  of  the  act  estab- 
lishing the  courts  of  common  pleas,  and  those 
courts  have  no  jurisdiction.  Where  the  chief 
purpose  of  the  action  is  not  to  determine 
title,  and  such  question  only  arises  inciden- 
tally, as  in  partition,  the  Jurisdiction  exists. 
Wolcott  V.  Wlgton,  7  Ind.  44,  48. 

Am  matter  put  in  issve  liy  pleadiass* 

Under  a  provision  of  the  practice  act 
that,  when  one  party  to  an  action  files  inter- 
rogatories to  be  answered  on  oath  by  the 
adverse  party,  the  party  interrogating  may  in- 
troduce into  his  answer  any  matter  relevant 
to  the  issue  to  which  the  interrogatory  re- 
lates, and  may  require  that  the  whole  of  the 
answtf  s  upon  any  one  subject-matter  inquir- 
ed of  shall  be  read  if  a  part  of  them  is  read, 
it  is  held  that  the  issue  and  subject-matter 
mentioned  In  the  statute  is  not  the  particular 
fact  covered  by  any  one  or  more  interroga- 
tories, but  the  matter  put  in  issue  by  the 


pleading.    Ghuichill  t.  Bicker,  108  liass.  209» 
211. 

Am  aomem  eoUeettTuau 

The  word  "issue"  is  often  used  as  a 
nomen  ooUectivum.  The  "Issue  joined"  be- 
tween parties  may  embrace  various  distinct 
grounds  of  defense.  Ck>nsequently,  where 
the  defendant  pleaded  two  distinct  pleas  to 
the  declaration,  upon  each  of  which  issue 
was  taken,  it  was  not  error  that  the  jury 
was  sworn  to  try  the  "Issue,"  and  that  their 
verdict  was  that  they  found  the  "Issue"  in 
favor  of  the  plaintiff,  Instead  of  using  the 
word  in  the  plural  number.  Pointer  v.  Rust, 
26  Tenn.  (7  Humph.)  532,  533. 

Partieiilar    questliia    of    faet    distiii* 
SuUlied* 

A  "particular  question  of  fact*'  which 
may  be  submitted  to  a  jury  for  a  special 
finding  is  something  different  from,  and  less 
than,  an  issue.  So  that  a  request  that  a 
jury  give  a  special  verdict  in  wrlUng  upon 
certain  Issues  was  properly  refused.  Gale  v. 
Prlddy,  64  N.  E.  437,  66  Ohio  St  400. 

Ob  preHmlwary  lieaziiia:. 

Where  a  defendant  had  been  arrested 
for  a  crime,  the  commissioner  at  the  pre- 
liminary hearing,  after  having  received  the 
indictment  against  him  as  evidence,  refused 
to  receive  evidence  as  to  the  question  of 
guUt,  on  the  ground  that  that  would  be  try- 
ing an  issue.  The  court  held  that  there  is 
no  "issue"  as  respects  the  indictment  until 
the  defendants  are  committed,  removed,  and 
arraigned  and  plead  not  guilty.  The  inquiry 
before  the  commissioner  was  for  the  pur- 
pose of  ascertaining  whether  there  is  suffi- 
cient ground  to  commit  and  remove  the  ac- 
cused and  oblige  him  to  plead  and  stand 
trial,  and  to  enable  him  under  the  state  stat- 
ute to  arrest  the  proceedings  in  limine,  If 
he  can,  by  proving  that  there  is  no  probable 
cause  for  the  accusation.  That  was  the  only 
issue  before  the  commissioner.  United 
States  Y.  Greene  (XT.  S.)  100  Fed.  941,  944. 

I88UE  ZH  FACT. 

The  words  "issue  in  fact"  are  not  nec- 
essarily the  same  as  the  phrase  "issue  of 
fact"  An  "Issue  in  fact"  may  be  either  an 
issue  of  law  raised  by  a  demurrer,  or  of  fact 
raised  by  a  plea;  but  an  'Issue  of  fact" 
can  only  be  on  a  plea  presenting  an  issue 
to  be  decided  by  a  jury  or  the  court  Bias 
V.  Vickers,  27  W.  Ya.  456,  463. 

I88UE  JOINED. 

As  used  in  Rev.  St  953,  providing  that 
if  the  plaintiff  in  any  action  die  after  issue 
joined  and  before  final  judgment,  the  said 
action  shall  not  abate  by  reason  thereof,  the 
worda  "after  issue  joined"  construed  to  mean 
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after   the   end  of  the  pleadings.     Dicker- 
son  Y.  StoU,  24  N.  J.  Law  (4  Zab.)  560»  561. 

Under  a  statute  providing  that  dyil 
actions  in  which  an  issue  has  been  joined 
and  judgment  rendered,  except  in  cases  oth- 
erwise provided,  and  such  acUons  in  which 
judgment  has  been  rendered  by  agreement 
of  parties,  may  be  once  reviewed,  it  is  held 
that  by  the  expression  "issue  joined"  is 
meant  an  issue  of  fact  reached  by  the  par- 
ties, as  distinguished  from  cases  where  the 
defendant  does  not  plead  or  appear,  and 
thus  no  issue  is  raised.  Solomons  v.  Ches- 
ley,  57  N.  H.  163,  164,  167. 

There  is  in  fact  no  issue  joined  until  the 
similiter  is  filed,  but  it  is  held  that  the  issue 
between  the  parties  Is  raised  without  this. 
The  act  of  filing  it  is  merely  formal.  Messer 
V.  Smyth,  60  N.  H.  436,  439. 

I88UE  MAI.E  OB  TFMMJR. 

"Issue  male,"  when  used  as  words  of 
limitation,  are  equivalent  to  "heirs  male  of 
the  body";  but  when  not  used  in  such  sense, 
their  natural  and  primary  meaning,  without 
explanation,  is  "male  descendants."  Beck- 
ham V.  De  Saussure  (S.  C.)  9  Rich.  Law, 
531,546. 

Where  an  estate  was  devised  to  M.» 
"provided  she  leaving  an  issue  male  or  fe- 
male," and  that,  if  she  should  "happen  to 
die  leaving  no  issue,"  then,  etc.,  and  that 
"the  issue  male  or  female"  from  the  body 
of  M.  shall  be  next  partaker,  the  words  "is- 
sue male  or  female"  meant  the  same  as 
"heir  of  her  body,  whether  male  or  female." 
Emans  v.  Bmans,  3  N.  J.  Law  (2  Penning.) 
967,  971,  972. 

The  words  "issue  male  and  female," 
as  used  in  a  will  by  which  testator  gave 
property  to  his  widow  for  life,  with  re- 
mainder to  trustees  to  pay  costs,  and  to  di- 
vide the  residue  of  the  rents  amongst  all 
the  testator's  brothers  and  sisters  living  at 
the  time  of  the  widow's  decease,  and  "to 
their  issue,  male  and  female,"  after  the  re- 
spective deceases  of  his  brothers  and  sis- 
ters, forever,  to  be  equally  divided  among 
them,  were  words  of  limitation  and  not  of 
purchase,  and  the  children  of  a  sister  of  the 
testator  who  died  in  the  lifetime  of  the 
widow  took  no  Interest  Tate  v.  Olarke,  1 
Beav.  100,  106. 

ISSUE  OF  THE  BODY* 

"Issue  of  the  body"  is  of  the  same  mean- 
ing, and  has  precisely  the  same  legal  opera- 
tion, as  the  expression  "heirs  of  the  body." 
Zabriskie  v.  Wood,  23  N.  J.  Bq.  (8  a  B. 
Green)  541,  553;  Wynne  T.  Wynne^  56  Tenn. 
(9  Helsk.)  308,  300. 

"Issue"  embraces  all  descendants,  and  Is 
applicable  to  them  as  well  in  the  lifetime  of 


the  parent  as  after  his  death,  so  that  as  used 
in  a  deed  conveying  land  to  A.,  and  after  his 
death  to  the  issue  of  his  body,  the  words 
"Issue  of  his  body"  are  not  synonymous  with 
"heirs  of  the  body,"  which  embraces  only  a 
portion  of  the  descendants,  and  does  not  em- 
brace even  them  as  long  as  the  parent  is  liv- 
ing. Bradford  v.  Griffin,  19  S.  E.  76,  77,  40 
S.  C.  468. 

The  words  *1ssue  of  his  body"  are  more 
flexible  than  the  words  "heirs  of  his  body," 
and  courts  more  readily  interpret  the  former 
as  the  synonym  of  "children,"  and  a  mere  de- 
scrlptio  personarum,  than  the  latter.  Daniel 
V.  Whartenby,  84  U.  S.  (17  Wall.)  639,  21  L. 
Bd.  661.  In  Carpenter  v.  Van  Ollnder,  127 
lU.  42,  19  N.  B.  868,  2  L.  B..  A.  455,  11  Am. 
St  Rep.  92,  we  construed  the  words  "issue 
of  their  bodies"  as  meaning  children.  In  But- 
ler V.  Huestis,  68  m.  594,  18  Am.  Bep.  589, 
it  was  said  that  the  words  'Issue"  and  "chil- 
dren" might  be  construed  interchangeably  in 
order  to  effectuate  the  Intention  of  the  tes- 
tator. In  Summers  v.  Smith,  127  111.  645, 
21  N.  B.  191,  It  was  said  that  every  part  of 
the  will  might  be  taken  into  consideration 
for  the  purpose  of  showing  that  the  words 
"heirs  of  body,"  which  are  less  flexible  than 
the  words  "issue  of  body,"  are  used  synony- 
mously with  "children."  And  in  the  Sum- 
mers Case  it  was  held  that  the  words  "dying 
without  heirs  of  body"  meant  "dying  with- 
out leaving  such  heirs  of  body  as  the  estate 
would  have  vested  in,  in  fee,  instantly  upon 
the  death  of  the  first  taker,  as  children,"  etc. 
Strain  v.  Sweeny,  46  N.  B.  201,  202,  168  IlL 
603. 

A  father  conveyed  to  his  son  certain  land  / 
during  his  life,  and  after  his  death  to  the 
lawful  begotten  "issue  of  his  body,  and 
should  he  die  without  leaving  such  issue,  or 
should  such  issue  die  without  leaving  issue, 
then  the  said  lands  to  return  to  my  children 
or  their  lawful  issue."  Held,  that  the  words 
"issue  of  the  body"  should  be  construed  as 
denoting  an  indefinite  succession  of  lineal 
descendants  who  are  to  take  by  inhtfitance. 
Holman  v.  Wesner,  46  S.  B.  206,  207,  67  S. 
C.  307. 

Under  a  deed  conveying  the  land  to  M./^ 
in  trust  for  his  wife  and  the  "issue  of  his 
body,"  the  word  "issue"  means  and  was  in- 
tended to  describe  the  child  or  children  of  the 
donor,  and  so  the  only  child  of  them  was  the 
sole  beneficiary,  and  her  children  had  no  in- 
terest   Park  V.  Humpich  (Ky.)  47  S.  W.  768. 

One  not  of  the  blood  of  the  testator  who 
has  been  designated  an  heir  under  favor  of 
Bev.  St  i  4182,  is  not  "issue  of  the  body"  of 
such  testator  within  the  meaning  of  section 
5915,  providing  that  certain  bequests  ex- 
ecuted within  one  year  of  the  decease  of  the 
testator  are  void  if  testator  dies  leaving  is- 
sue of  his  body.  Theobald  r.  Fugman,  60  N. 
B.  606,  606^  64  Ohio  St  47a. 
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ISSUE  OF  FAOT* 

An  issue  of  fact  arises  (1)  upon  a  ma- 
terial allegation  in  the  complaint,  contro- 
verted by  the  answer;  or  (2)  upon  new  mat- 
ter in  the  answer,  controyerted  by  the  reply; 
or  (3)  upon  new  matter  in  the  reply,  except 
an  issue  of  law  is  joined  thereon.  Clark's 
Oode  N.  0. 1900,  §  883;  Ann,  Codes  &  St  Or. 
1901,  §  111. 

An  issue  of  fact  arises:  First,  upon  a 
material  allegation  in  the  complaint,  contro- 
verted by  the  answer;  second,  upon  new  ma- 
terial in  the  answer,  except  an  issue  of  law 
is  joined  therein.  Comp.  Laws  Nev.  1900,  § 
3250. 

An  issue  of  fact  arises  (1)  upon  a  plea 
of  not  guilty,  or  (2)  upon  a  plea  of  a  former 
conviction  or  acquittal  of  the  same  crime. 
Or.  Code  N.  Y.  1903»  §  854. 

An  issue  of  fact  arises  on  a  material  al- 
legation in  the  complaint  controverted  by 
the  answers,  or  upon  new  matter  or  a  set-off 
controverted  by  the  reply,  or  upon  new  mat- 
ter in  the  reply.  J.  F.  Hart  Lumber  Co.  t. 
Rucker,  60  Pac.  484,  485,  17  Wash.  000  (cit- 
ing 2  Hlirs  Code,  §  409,  subd.  8);  McDer- 
mott  V.  Halleck,  69  Pac.  885,  830,  65  Kan. 
408  (citing  Code  Kan.  art  14). 

An  issue  of  fact  arises  when  the  allega- 
tions in  an  indictment  are  denied  by  the  de- 
fendant or  the  allegations  of  any  subsequent 
pleading  are  controverted.  State  t.  Brown, 
63  Mo.  439,  444. 

An  ''issue"  is  defined  as  a  single,  certain, 
and  material  point  arising  out  of  the  allega- 
tions or  pleadings  of  the  parties,  but  gener- 
ally made  by  an  affirmative  allegation  and 
denial.  Whenever  the  parties  come  to  a 
point  in  the  pleading  which  is  affirmed  on 
one  side  and  denied  on  the  other,  they  are 
said  to  be  "at  issue";  and,  when  a  material 
fact  is  thus  affirmed  and  denied,  an  issue  of 
fact  is  formed  for  trial,  and  its  determina- 
tion usually  results  in  a  judgment  for  one 
party  or  the  other.  The  entry  of  judgment 
on  stipulation  of  the  parties,  where  the  only 
evidence  had  is  in  regard  to  the  execution  of 
the  stipulation,  is  not  a  trial  of  an  issue  of 
fact  within  the  meaning  of  Rev.  St.  111.  1889, 
c.  87,  §  25,  allowing  appeals  from  the  Ap- 
pellate Ck>urt  in  certain  cases.  Washington 
V.  LouisvUle  &  N.  R.  Co.,  26  N.  E.  653,  654, 
136  HI.  49. 

An  'Issue  of  fact**  consists  of  an  asser- 
tion on  one  side  and  a  denial  of  that  as- 
sertion on  the  other,  and  the  fact  that  the 
denial  is  in  the  affirmative  makes  no  manner 
of  difference;  and  where  plaintiff  in -a  con- 
tract under  seal  alleged  nonpayment  of  the 
sum  agreed  on,  and  defendant  in  his  answer 
pleaded  non  est  factum  and  payment,  it  cre- 
ated an  issue  of  fact  McCart  t.  Regester, 
13  Atl.  361,  863,  68  Md.  429. 

By  Issues  in  fact"  are  meant  questions 
In  fact  M  diitinguished  from  questiona  In 


law,  which  the  result  of  the  proceedings  In 
each  case  show  to  be  in  dispute  or  contro- 
versy between  the  parties.  When  the  facts 
constituting  the  rights  violated  or  duty  neg- 
lected are  alleged  upon  one  side  and  denied 
upon  the  other,  they  form  the  issue  to  be 
tried  by  the  jury;  but  when  such  facts  are 
admitted  there  is  no  issue  to  be  tried  by  a 
jury,  and  the  plaintifTs  right  to  damages 
stands  confessed,  and  its  determination  does 
not  oonc^tute  a  trial.  Dean  v.  WiH&mette 
Bridge  Co.,  29  Pac  440,  442,  22  Or.  167,  15 
L.R.  A.614. 

The  phrase  "issue  of  fact'*  as  used  in 
Const  art  11,  §  18,  providing  for  a  waiver 
of  jury  trial  in  all  issues  of  fact  Includes 
not  only  such  issues  as  are  made  up  by 
the  pleadings,  but  also  those  in  a  compulsory 
reference  and  similar  ancillary  proceedings. 
State  V.  Brown,  70  N.  0.  27,  80. 

The  expression  "issue  of  fact"  ^lb  used 
in  the  definition  of  a  "new  trial"  as  a  "re- 
examination of  an  issue  of  fact"  ^od  in 
its  broadest  sense  would  include  every  issue 
of  fact  whether  arising  upon  formal  plead- 
ings or  upon  a  motion.  State  v.  District 
Court  of  Second  Judicial  Dist,  72  Pac  618, 
616,  28  Mont  227. 

Question  of  e^idenee. 

Within  Rev.  St  §  2588,  requlrlhg  only 
questions  relating  to  material  issues  of  fact 
to  be  propounded  to  the  jury  in  asking  for 
a  special  verdict  the  expression  "issues  of 
fact"  excludes  mere  items  of  evidence  tend- 
ing to  prove  or  disprove  some  material 
fact  Of  course,  in  the  trial  of  cases,  many 
questions  are  put  to  witnesses  wliich  are 
material  because  the  answers  may  tend  to 
prove  or  disprove  some  issuable  fact;  but  it 
does  not  follow  that  every  question  so  put 
to  a  witness  is  in  itself  a  material  issue 
of  fact  and  to  submit  each  of  such  questions 
to  a  jury  would  in  many  cases  elicit  from 
them  nothing  more  than  an  abstract  of  the 
evidence.  "An  issue  of  fact"  says  Black- 
stone,  "is  where  the  fact  only,  and  not  the 
law,  is  disputed,  and  when  he  that  denies 
or  traverses  tbe  fact  pleaded  by  his  antag- 
onist has  tendered  that  issue."  When, 
therefore,  the  section  in  question  directs  that 
special  verdicts  shall  be  submitted  to  the 
jury  in  the  form  of  questions  relating  only 
to  material  issues  of  fact  It  limits  such 
questions  to  such  facts  as  are  controverted 
and  put  in  issue  by  the  pleadings,  or,  at  most 
to  such  as  might  properly  have  been  put  in 
issue  by  the  pleadings;  that  is,  issuable  facts, 
in  contradistinction  to  mere  evidence.  Bber- 
hardt  t.  Sanger,  51  Wis.  72,  76^  8  N.  W.  111. 

ISSUE  OF  XJkW* 

An  issue  of  law  arises  only  upon  a  de- 
murrer. Pach  T*  Gilbert^  9  M«  T.  Bupp. 
646^  547. 
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An  iBsne  of  law  arlsei  on  demurrer  or 
an  allegation  of  fact  In  a  pleading  by  one 
xmrty,  not  controverted  by  the  other.  State 
y.  Brown,  63  Mo.  439,  444. 

An  lasne  of  law  arises  upon  a  demurrer 
to  the  complaint,  answer,  or  reply,  or  to 
some  part  thereof.  Ann.  Cpdes  &  St  Or. 
1901,  i  110;  Clark's  Code  N.  C.  1900,  §  392; 
J.  F.  Hart  Lumber  Co.  Y.  Rucker,  60  Pac 
484,  485,  17  Wash.  600. 

An  Issue  of  law  arises  upon  a  demurrer 
to  the  complaint,  or  an  answer  as  to  some 
part  thereof.    Comp.  Laws  Nev.  1900,  §  3249. 

An  issue  of  law  arises  upon  a  demur- 
rer to  the  petition.  Code,  art  14.  And 
under  Code,  §  84,  defining  "pleadings'*  as 
written  statements  by  the  parties  of  the 
facts  constituting  their  respectiye  claims  and 
defenses,  which  are  limited  to  the  petition, 
the  answer,  or  demurrer,  and  the  demurrer 
or  reply  by  plaintiff,  and  the  demurrer  by 
defendants  or  reply,  an  issue  is  not  raised 
by  a  moUon  for  a  new  trial.  McDermott  t. 
Halleck,  69  Pac  335,  836»  65  Kan.  408. 

An  objection  that  a  declaration  should 
not  have  counted  against  defendant  Jointly 
but  separately  is  an  issue  of  law  to  be 
raised  only  by  demurrer.  Foster  t.  Leach, 
36  N.  B.  69,  160  Mass.  41& 

The  issue  of  law  named  in  How.  Ann. 
St  §  9004,  prescribing  the  fee  fixed  for  the 
trial  of  an  Issue  of  fact  if  separate  from  the 
trial  of  the  issue  of  law,  is  one  framed  upon 
the  record.  Beem  y.  Newaygo  Circuit  Judge^ 
97  Mich.  491,  492,  56  N.  W.  760,  761. 

I88UE  OF  MARRIAGE, 

In  a  conyeyance  by  deed  of  land  to  one 
as  trustee  for  his  wife  and  children,  issue 
of  their  marriage,  the  expression  "issue 
of  their  marriage"  can  mean  nothing  more 
or  less  than  to  designate  the  particular  chil- 
dren of  the  trustee  and  his  wife,  so  as  not 
to  include  others  which  might  possibly  have 
been  the  issue  of  any  former  marriage,  and 
will  not  include  any  children  of  the  marriage 
born  after  the  execution  and  deliyery  of  the 
deed.  HolUs  y.  Lawton,  32  S.  B.  846;  848, 
107  Ga.  102,  73  Am.  St  Rep.  114. 

I88UE8  (Of  Property). 

See  ''Rents,  Issues,  and  Profits."* 

In  a  will  by  which  a  husband  deylsed 
to  trustees  certain  property,  to  collect  the 
income,  "Issues,"  and  profits  thereof,  and, 
after  paying  all  necessary  expenses  and  re- 
pairs, pay  the  income  to  his  wife,  the  omis- 
sion of  the  word  ''rents*'  in  the  gift  to  the 
life  tenant  has  no  special  signification,  for 
the  reason  that  "income,  issues,  and  profits" 
Include  the  rents  of  the  whole  estate.  The 
word  "issues*'  Is  an  apt  term  to  indicate  the 
rents  and  profits  deriyed  from  realty.    Ap- 


peal of  Lindley,  102  Pa.  286,  255,  IB  WUy. 
Notes  Oas.  65,  69,  40  Leg.  Int  303. 

A  deylae  of  half  the  "issues  and  profits*' 
of  land  amounts  to  half  the  land.  Barl  y. 
Rowe,  85  Me.  414,  419,  58  Am.  Dec  714  (citing 
Parker  t.  Plummer,  Oro.  Blis.  190). 

IT. 

In  Pen.  Oode^  |  490,  proyiding  that  the 
burning  of  a  building  und^  circumstances 
which  show  beyond  a  reasonable  doubt  that 
there  was  no  intention  to  destroy  "it"  Is 
not  arson,  the  word  "it"  should  be  construed 
to  mean  not  only  the  entire  building,  but 
"any  part  of  it,"  the  whole  being  put  for  a 
part  under  a  figure  of  speech.  People  y. 
Fanshawe,  19  N.  Y.  Supp.  865,  871,  65  Hun, 
77. 

Pen.  Oode,  art  724,  declares  that  to 
constitute  theft  there  must  be  an  intent  on 
the  part  of  the  person  taking  the  property  at 
the  time  of  the  taking  to  depriye  the  owner 
of  the  property  of  the  yalue  of  the  same, 
and  to  appropriate  "it"  to  the  use  or  benefit 
of  the  person  taking  it  Held,  that  the  word 
"it"  should  be  construed  as  referring  to  the 
antecedent  property.  Goodson  y.  State,  32 
Tex.  121  (cited  in  Thompson  y.  State,  16 
Tex.  App.  74). 

An  objection  to  the  use  of  the  word  "it" 
in  an  allegation  in  an  indictment  that  "de- 
fendant knew  such  statements  to  be  false 
when  he  made  it"  in  place  of  the  word 
"them,"  is  hypercritical  and  without  merit 
HoUins  y.  State  (Tex.)  69  S.  W.  594. 

In  construing  the  clause  in  a  will  direct- 
ing that  certain  money  be  loaned  out  during 
the  life  of  the  wife  of  testator,  and  that  at 
her  death  "it  shall  be  diyided"  among  cer- 
tain legatees,  the  court  said  that  the  term 
"it"  was  intended  to  refer  to  both  principal 
and  interest  in  the  sum  so  loaned.  Willett's 
Adm'r  y.  Rutter's  Adm'r,  1  S.  W.  640,  642, 
84  Ky.  817. 

In  a  will  giying  to  testator's  wife  the 
dwelling  house  in  which  they  were  Hying, 
and  all  there  was  therein,  to  haye  and  to 
hold  the  same  until  her  death,  when  "it" 
should  go  to  testator's  two  daughters,  with 
the  exception  of  the  organ,  which  should  go 
to  his  son,  "it"  refers  to  the  contents  of  the 
house  only,  and  not  to  the  house  and  con- 
tents, though  it  is  not  a  correct  word  to  de- 
scribe the  contents  of  Ihe  house,  but  it  is  no 
worse  for  that  purpose  than  to  describe  both 
house  and  contents.  Hart  y.  Stoyer,  30  Att 
497,  499,  164  Pa.  523. 

IT  18  0ON8IDEBED. 

See  "Consider";  "Conslderatum  Est  Per 
Curiam." 

The  words  "it  is  considered"  are  not  sac- 
ramental words,  and  therefore  they  are  not 
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wwifnttil  to  a  Judgment  ooiiTietiiig  a  defend* 
ant  of  a  crime.  State  ez  lel.  Pringle  y.  Lake, 
M  La.  Ann.  1009,  1070.  See,  also,  to  the 
same  effect.  State  t.  Bassett,  84  La.  Ann. 
1108^  UOe,  in  which  case  the  court  held  that 
the  word  ''ordered,"  as  used  In  a  sentence, 
was  eQoiYalent  to  the  words  ''It  Is  consid- 
ered." 

The  words  'It  is  therefore  considered  by 
the  court,"  in  the  sentence  in  a  criminal 
cause,  are  the  approYed  formal  expression 
and  judgment  of  the  court  pronouncing  the 
sentence  of  the  law,  and  are  not  a  mere  re- 
cital by  the  clerk  of  what  the  court  did. 
Lovett  Y.  State,  U  South.  172»  176^  29  Fla. 
856. 

IT  18  HSBEBY  AOBEED. 

It  is  well  settled  that  the  words  '*ft  Is 
hereby  agreed**  make  of  the  words  that  fol- 
low a  covenant  Blood  y.  Crew  LsYlck  Go., 
33  Atl.  844,  846^  171  Pa.  82& 

IT  18  8AID. 

Where  a  lot  of  land  Is  oonYcyed  by 
boundaries,  and  it  is  stated  in  the  convey- 
ance that  the  contract  contains  a  certain 
number  of  acres,  "it  is  said"  the  whole  tract 
will  pass,  although  it  contains  more  than  the 
specified  number  of  acres.  Mann  y.  Pearson 
(N.  7.)  2  Johns.  87,  44. 

IT*8  NOT  80. 

The  meaning  of  the  words  "If  s  not  so," 
uttered  in  the  courtroom  by  a  party  to  an 
action  in  response  to  the  testimony  of  a  wit- 
ness, being  susceptible  of  either  an  inno- 
cent or  an  offensive  meaning,  is  for  the  jury. 
Dedway  y.  Powell,  91  Ky.  (4  Bush)  77,  78» 
96  Am.  Dec.  288. 

XT8  OFFIOE. 

Where  a  bond  given  In  Virginia  to  a  New 
Tork  building  association,  provided  for  the 
payment  of  the  principal  "at  its  office*'  in 
the  city  of  New  York,  and  a  subsequent 
clause  provided  for  the  payment  of  interest 
"at  its  ofllce,'*  it  was  held  that  the  latter 
phrase,  ''at  its  office,*'  should  be  construed 
in  connection  with  the  former,  and  meant  the 
payment  of  the  principal  at  its  office  in  the 
city  of  New  York.  Ware  v.  Bankers*  Loan 
&  Investment  Co.,  29  S.  B.  744,  745^  96  Ya. 
680,  64  Am.  St  Rep.  826. 

ITA  QUOD. 

"For  time  out  of  mind,  conditions  have 
usually  been  preceded  by  such  words  as  'pro- 
viso,' 'ita  quod,'  and  'sub  conditione,'  or  their 
modem  equivalents."  Graves  v.  Deterling, 
24  N.  IL  666»  667,  120  N.  T.  447  (qaoted  in 


Trustees  of  Union  OoIIege  of  Town  of  Sdie- 
nectady  v.  City  of  New  York»  78  N.  Y.  Supp. 
61,  68,  66  App.  Div.  668). 

ITEM. 

An  "item"  is  a  separate  particular  of  an 
account  Lovell  v.  Sny  Island  Levee  Drain- 
age Dist,  42  N.  B.  600,  602,  169  lU.  188. 

An  "item,"  as  used  with  reference  to  an 
itemized  account,  means  an  article,  a  sep- 
arate particular  in  an  account  Baldwin  v. 
Morgan,  18  South.  919,  920,  73  Miss.  276. 

As  used  in  Const  art  4,  §  16,  granting 
the  government  power  to  disapprove  of  any 
"item"  or  items  of  any  bill  making  appro- 
priations of  money  embracing  distinct  items, 
and  a  part  or  parts  of  the  bill  approved  shall 
be  void,  the  term  "item"  means  the  partic- 
ulars, the  details,  the  distinct  and  severable 
parts  of  the  appropriation,  and  is  used  inter- 
changeably in  the  same  sense  with  the  word 
"part"  Commonwealth  v.  Bamett  48  Atl. 
976,  977,  199  Pa.  161,  66  L.  R.  A.  882. 

In  wUU. 

"Item"  is  the  usual  word  in  a  will  to 
introduce  new  distinct  matter.  Horwits  v. 
Norris,  60  Pa.  261,  282. 

The  word  "item"  in  a  will  is  introductory 
of  a  new  clause,  and  divides,  so  far  from 
connecting  it  with  the  precedent  Castel- 
don  Y.  Turner,  8  Atk.  267,  268. 

The  word  "item,"  or  "further,**  or  "more- 
over," is  commonly  used  in  the  beginning  of 
a  separate  devise  or  bequest  in  a  will,  mere- 
ly for  the  purpose  of  indicating  that  it  is  the 
commencement  of  a  new  bequest  and  not  as 
connecting  the  preceding  with  the  following 
bequest  Burr  v.  Sim  (Pa.)  1  Whart  262, 
264,  29  Am.  Dec.  48. 

The  word  "item"  is  used  to  mark  and 
distinguish  the  different  clauses  in  a  will. 
When  the  different  portions  of  a  will  are  sep- 
arated by  the  word  "item,"  words  of  limita- 
tion added  in  one  portion  cannot  be  carried 
over  and  applied  to  a  devise  in  the  second 
portion.  Bdelen's  Lessee  v.  Smoot  (Md.)  2 
Har.  &  G.  286,  289;  Hoxton's  Lessee  v.  Gar- 
diner (Md.)  1  Har.  &  McH.  487,  461. 

"Item"  is  a  general  word  in  a  will  to 
introduce  new  distinct  matter;  therefore  a 
clause  thus  introduced  is  not  influenced  by, 
nor  to  influence,  a  precedent  or  subsequent 
clause,  unless  it  be  of  its^  imperfect  and 
insensible  without  reference.  Hopewell  v. 
Ackland,  1  Salk.  289;  Hart  y.  White,  26  Vt 
260,  268. 

The  introduction  of  the  word  "item" 
shows  that  the  testator  is  dealing  with  a  new 
subject,  and  that  the  words  following  apply 
to  that  only,  and  not  to  the  preceding  matter, 
unless  the  intention  titiat  they  should  do  so  is 
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plain.    Sniam  t.  Westley,  4  Barn.  &  O.  067* 
6e9. 

"Item,"  as  used  in  a  will,  la  not  equiy- 
alent  to  "in  the  same  manner.**  The  word 
imports  nothing  more  than  "moreoyer,"  "be- 
side," or  "in  addition  thereto/'  and  is  used 
to  show  that  what  follows  it  is  Intended  to 
be  in  addition  to  that  which  precedes,  or 
otherwise.  In  other  words,  it  is  only  made 
use  of  to  distinguish  the  clauses  in  the  will. 
Eyans  y.  Knorr  (Pa.)  4  Bawle,  60,  70. 

The  word  "item"  tn  a  will  has  nerer 
been  construed  as  disjunctiye,  but  la  only 
made  use  of  to  distinguish  the  clauses  in  the 
will.  Gheeseman  r.  Partridge,  1  Atk.  436, 
438. 

ITEMIZB* 

To  "itemhse'*  Is  to  state  In  Items  or  by 
particulars.  Loyell  y.  Sny  Island  Leyee 
Drahiage  Dist,  42  N.  B.  600,  602,  159  111.  188. 

Under  a  city  charter  proyidlng  that  no 
claim  shall  be  audited  against  the  dty  unless 
it  is  in  proper  and  fully  "itemized"  form, 
a  bill  "for  current  expenses  of  the  police 
department,  $200,  police  and  all  other  sala- 
ries and  current  expenses,"  is  not  an  item- 
ized bill,  and  should  not  be  audited  or  paid. 
An  "itemized"  account  is  one  which  states 
the  items  making  up  the  aggregate  of  the 
demand.  State  ex  rel.  Francis  t.  Smith,  89 
Mo.  408,  14  &  W.  557. 

ITER. 

In  England  an  'ntex'*  was  a  kind  of  pub- 
lic way  oyer  which  the  public  passed  on  foot 
Boyden  t.  Achenbach,  79  N.  a  689,  640. 

ITINERANT. 

One  acting  as  agent  in  North  Carolina 
for  the  sale  of  lightning  rods  manufactured 
in  another  state,  and  who  puts  up  rods  with- 
out extra  charge  wheneyer  the  purchaser  re- 
quests it,  is  an  "itinerant  putting  up  light- 
ning rods,"  within  Acts  1893,  c.  294,  |  27, 
imposing  a  license  tax  "on  eyery  itinerant 
who  puts  up  lightning  rods."  State  y.  Gk>r- 
ham,  20  S.  B.  179,  115  N.  0.  721,  25  L.  R.  A. 
810,  44  Am.  St  Bep.  494. 

One  who  trayels  oyer  the  country  sell- 
ing patent  rights  or  the  prlyilege  to  sell  such 
rights,  though  he  has  a  definite  residence  In 
the  state,  is  an  'itinerant  person"  selUng 
such  rights  and  prlyileges,  within  the  stat- 
utes thus  defining  a  peddle.  Bohon's  As- 
signee y.  Brown  (Ky.)  49  8.  W.  450. 

The  words  "transient  or  itinerant"  in  a 
city  charter  authorizing  a  tax  on  'itinerant 
or  transient"  merchants,  and  steamboats  or 
other  yessels  remaining  in  said  corporation 
less  than  a  year,  are  not  to  be  accepted  in 


their  broadest  sense.  If  they  were,  they 
would  embrace  eyery  merchant  tray^lng  to 
or  passing  through  the  dty  on  his  buslneas, 
though  his  actual  locality  was  elsewhere, 
and  eyery  yessel  that  might  touch  at  the 
dty,  though  drlyen  there  by  stress  of  weath- 
er. The  purpose  was  to  subject  to  taxation 
property  which,  because  of  its  incorporation 
with  the  property  of  the  dty,  derlyed  pro- 
tection and  benefit  from  the  municipal  goy- 
ernment  Under  this  diarter  a  ferryboat 
plying  daily  between  the  eastern  shore  of 
Mobile  Bay  and  the  dty  of  Mobile  in  the 
transportation  of  frdght  and  passengers,  and 
returning  each  night  to  the  eastern  shore, 
where  its  owner  resided,  and  from  which  it 
commenced  its  dally  trips,  was  not  liable  to 
taxation  as  an  itinerant  or  transient  steam- 
boat Glly  of  Mobile  t.  Baldwin,  57  Abu  ei, 
69,  29  Am.  Rep.  712. 


ZTZNSRAKT  DEAX.EB  OB  TRABEB. 

Within  the  meaning  of  a  statute  impos- 
ing a  penally  upon  any  one  engaged  in  or 
carrying  on,  without  a  license,  the  business 
of  "a  transient  or  itinerant"  dealer  in  goods, 
other  than  that  of  a  licensed  peddler  or  tray- 
eling  agent  of  a  wholesale  dealer  in  such 
articles,  one  who  has  gone  from  one  county 
to  another  in  the  state,  dealing  in  goods,  is 
a  transient  or  Itinerant  dealer,  although  he 
had  sold  goods  at  but  one  place  in  the  coun- 
ty within  which  he  was  arrested.  Shllt  y. 
States  84  Ala.  454,  457,  4  South.  419,  420. 

As  used  in  a  dty  charto:  authorizing  it 
to  leyy  and  collect  such  tax  from  itinerant 
traders  who,  by  themselyes  or  others,  sold 
any  goods,  wares,  or  merchandise  in  the 
dty,  as  to  them  should  seem  proper,  the 
words  "itinerant  traders"  should  be  con- 
strued as  including  merchants  who  ship  ba- 
con and  com  from  another  dty  into  such  dty 
to  an  agent  who  sells  the  goods  so  shipped 
by  going  about  the  dty  to  engage  it  and 
then  deliyerlng  it  from  the  cars  or  freight 
depot  and  who  has  no  store  or  warehouse 
or  other  place  of  business  in  such  dty.  Burr 
T.  City  of  Atlanta,  64  Ga.  225,  227. 

The  term  "itinerant  trader,"  within  the 
meaning  of  the  charter  of  Atlanta  or  the 
General  Statutes,  does  not  include  a  trader 
who  opens  a  house  within  the  dty  for  the 
purpose  of  selling  out  therein  a  stock  of 
goods,  and  who  deposits  in  the  house  a  largo 
stock,  and  proceeds  to  sell  it  in  the  one  place 
by  auction  or  otherwise,  and  who  does  not 
conyey  any  of  the  goods  or  carry  samples 
thereof  about  in  the  dty  for  the  purpose  of 
sale,  exhibition,  or  taking  orders.  Gould  t. 
City  of  Atlanta,  55  Ga.  678. 


rmrEBAiiT  dootob. 

The  expression    "itinerant  doctor,**   as 
found  in  Code,  §  700,  giying  dtlea  power  to 
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Ucenae  ttlnerAat  docton,  Itinerant  physlclana 
and  surgeons,  Is  to  be  classed  with  the  sac- 
ceedlng  expression  ''itinerant  physicians  and 
surgeons,"  and  both  relate  to  those  persons 
who  in  some  form,  or  following  some  school, 
practice  ^ther  medicine  or  snrgery,  or  both. 
City  of  Cherokee  r.  Perkins,  92  N.  W.  68»  09, 
118  Iowa,  405. 

rmnsBAifT  mebokant. 

Within  Act  June  10^  1877,  anthorldng 
cities  to  license  'itinerant  merdiants,"  "itin- 
erant merchants*'  cannot  be  construed  as 
■ynonymous  with  ''peddler,"  but  includes  a 
merchant  shipping  goods  from  cit7  to  city, 
and  transacting  his  business  in  each  place 
for  only  a  few  weeks,  though  he  opens  a 
store  in  each  place,  and  during  the  time 
transacts  his  business  as  is  done  by  other 
merchants.  City  of  CarroUton  v.  Bamette, 
42  N.  B.  837,  840,  169  UL  284^  81  L.  B.  A. 
522. 

The  term  "itinerant  merchant,"  within 
the  meaning  of  Elgin  city  ordinance  prohibit- 
ing such  merchants  from  pursuing  their  voca- 
tion within  the  city  limits  without  a  license, 
and  defining  itinerant  merchants  or  transient 
yendors  as  including  every  person  who  goes 
from  one  dty  or  village  to  another,  stopping 
only  a  limited  time  in  each  for  the  purpose 
of  selling  goods,  wares,  or  merchandise,  does 
not  include  a  person  who  goes  from  place 
to  place  soliciting  orders  for  the  enlarge- 
ment and  framing  of  pictures,  to  be  paid  for 
on  delivery,  if  satisfactory.  Twining  v.  City 
of  Elgin,  88  IlL  App.  856,  357. 

The  terms  "itinerant  merchants  or  "tran- 
sient vendor  of  merchandise'*  in  a  municipal 
ordinance  requiring  itinerant  merchants  and 
transient  vendors  of  merchandise  to  take 
out  a  license,  do  not  include  an  employd 
of  a  foreign  firm  who  solicits  and  takes 
orders  for  the  sale  of  coffee,  tea,  and  spices, 
to  be  delivered  on  a  future  day,  to  house- 
holders, for  their  own  consumption,  although 
the  orders  are  taken  and  the  goods  delivered 
and  paid  for  within  the  limits  of  the  city. 
City  of  Waterloo  v.  Heely,  81  IlL  App.  810, 
315; 

One  who  delivers  an  article  already  8old» 
and  collects  the  price,  or  who  sells  articles 
without  traveling  about,  is  not  a  peddler  or 
itinerant  merchant  Oity  of  Greensboro  v. 
WUliams,  32  8.  E.  492,  493,  124  N.  0.  167. 

The  occupation  of  the  itinerant  or  tran- 
sient merchant,  or  the  mode  of  conducting 
it,  closely  resembles  the  business  of  hawkers 
and  peddlers,  and  the  methods  generally 
practiced  by  them  in  disposing  of  their  goods 
and  wares.  The  transient  merchant  has  no 
office  or  place  of  business,  but  migrates  from 
town  to  town,  remaining  only  long  enough 
to  dispose  of  his  stock  of  goods.  He  is 
usnally  a  stranger  In  the  community  where 


he  offers  his  goods  and  makes  his  sales, 
and  is  often  wholly  irresponsible.  Levy  v. 
State,  68  N.  B.  172,  175,  161  Ind.  251. 

An  itinerant  or  unsettled  merchant  or 
trader,  within  the  meaning  of  the  act  relat- 
ing thereto,  shall  indude  every  person,  firm, 
or  corporation,  who,  either  in  person  or  by 
agent,  sells  or  offers  to  sell  any  goods,  wares, 
or  merchandise^  then  in  the  state,  without 
any  manifest  intention  of  permanently  set- 
tling, locating,  or  residing  at  some  one  place 
In  the  states  and  who  is  not  permanently 
located  and  regularly  taxed  therein.  Comp. 
Laws  Nev.  1900,  §  1243. 


ZTXMBRAHT  1CU8I0IAN* 

St  1878,  c  244,  i  2,  piovidhig  that  the 
board  of  police  commissioners  may  also  be 
empowered  by  the  council  to  ezerdse  certain 
powers  in  relation  to  licensing,  regulating, 
and  restraining  "itinerant  musidans,"  in- 
cludes a  person  who  plays  the  comet  in  the 
streets  as  one  of  the  participants  in  a  pro- 
cession or  parade  of  the  Salvation  Army. 
Commonwealth  v.  Plaisted,  19  N.  B.  224, 
225, 148  Mass.  875,  2  U  B.  A.  14%  12  Am.  St 
Bep.   566. 


ZTXMBRAHT  SALESMAK. 

A  person  who  solicits  orders  for  stoves 
similar  to  a  sample  which  he  carries  in  his 
wagon  is  not  an  "itinerant  salesman,"  nor 
a  peddler  exposing  for  sale  goods  on  the 
street  or  in  a  house  temporarily  rented,  with- 
in Ijaws  1893,  §  23,  imposing  a  tax  upon  ped- 
dlers and  every  itinerant  salesman  who  shall 
expose  for  sale,  either  on  the  street  or  in 
a  house  rented  temporarily  for  that'  purpose, 
goods,  wares,  or  merchandise.  State  t. 
Gibbs,  20  S.  B.  172,  178,  115  N.  a  700. 


XTXBEBAIIT  VENBOB. 

As  engaged  in  practice  of  medidne^  see 
"Practice  of  Medicine." 

The  words  "itinerant  vendors"  shall  be 
construed  to  mean  and  include  all  persons, 
both  prlndpals  and  agents,  who  engage  in  a 
temporary  or  transient  business  in  the  states 
either  in  one  locality  or  in  traveling  from 
place  to  place  selling  goods,  wares  and  mer- 
chandise, and  who,  for  the  purpose  of  carry- 
ing on  such  business,  hire,  lease  or  occupy 
any  building  or  structure  for  the  exhibition 
and  sale  of  such  goods,  wares  and  merchan- 
dise.   V.  &  1894,  4748. 

The  term  "itinerant  vendor,"  for  the  pur- 
poses of  the  chapter  relating  to  itinerant 
vendors,  hawkers,  and  peddlers,  shall  mean 
and  include  any  person,  eith^  prindpal  or 
agent,  who  engages  in  a  temporary  or  tran- 
sient business  in  the  commonwealth,  either 
in  one  locality  or  in  traveling  from  place  to 
place  selling  goods,  warea^  and  marchandlg% 
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and  who»  for  the  puipoge  of  carrjinf  on  sach 
business,  hires,  leases,  or  occnirtes  a  bulldiiig 
or  structure  for  the  exhibition  and  sale  of 
such  goods,  wares  and  merchandise.  Ber. 
J^ws  Mass.  1902,  p.  696,  c  d6,  §  1;  Pub. 
St  N.  H.  1901,  p.  88%  e.  48,  i  1;  Qen.  8t 
Conn.  1902,  §  4602. 

A  merchant  baring  a  permanent  place 
of  business  within  the  state,  who  temporarily 
opens  a  store  during  the  holiday  season  at 
another  town,  and  tiiere  sells  merchandise, 
is  an  itinerant  yendor.  State  y.  Foster,  22 
R.  I.  163,  166,  46  Atl.  838,  60  L.  B.  A.  839. 

A  trayeling  party,  oonsisUng  of  a  phy- 
sician, a  comedian,  and  others,  who  hired  a 
hall  for  two  weeks,  and  held  entertainments 
there  to  adyertise  a  patent  medicine,  and  sold 
bottles  of  such  medicine  during  the  enter- 
tainments and  afterwards,  are  "itinerant  yen- 
dors^**   within   St   1890,   e.  44&    Common- 


wealth T.  Newball,  41  N.  B.  647,  648^  164 
Mass.  888i 

A  person  who  owns  a  drug  store  in  one 
town  of  the  states  which  he  superintends  and 
personally  manages  a  part  of  the  year,  but 
who  during  the  rest  of  the  year  trayels 
throughout  the  state  selling  his  drugs  and 
nostrums  at  county  fairs,  etc^  la  an  itinerant 
yendor.  To  constitute  an  itinerant  yendor 
it  is  not  necessary  that  the  person  should 
trayel  all  the  time,  and  haye  no  fixed  place 
of  sale.  Snyder  y.  Closson,  60  N.  W.  678» 
84  Iowa,  184. 

The  term  'itinerant  yendor^  includes 
any  one  who  goes  from  place  to  place  to  ped- 
dle or  retail  goods,  wares,  or  other  things, 
without  regard  to  the  distance  between  the 
different  places  yisited  in  so  selling.  West 
y.  Oily  of  Mt  Sterling  (Ky.)  66  8.  W.  120, 
122. 
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J.  P. 

The  characten  ''J.  P."  indicate  the  office 
of  Justice  of  the  Peace.  Bowlej  t.  Bei^ 
rian,  12  UL  (2  Peck)  198»  200. 

The  initials  ''J.  P.'*  in  the  lorat  of  an 
officer  will  he  constmed  to  he  a  sufficient 
indication  of  his  office  as  Justice  of  the 
peace.  Hawkins  y.  State^  86  N.  B.  419, 
136  Ind.  630. 

The  common  and  known  nse  and  appro- 
priation of  the  letters  '«J.  P."  is  to  signify, 
in  an  affidavit,  ''Justice  of  the  Peace,"  and 
Is  sufficient  to  show  that  one  signing  his 
name,  followed  hy  such  letters,  intended  to 
designate  his  office.  Scudder  y.  Scudder,  10 
N.  J.  Law  (5  Halst)  840,  844. 

The  initials  "J.  P."  following  the  signs- 
tore  of  persons  who  have  approved  a  recog^ 
nizance  are  understood  to  be  an  abhrevia- 
tion  of  the  term  "Justice  of  the  Peace/' 
Such  abbreviation  is  in  common  use,  and 
clearly  indicates  that  that  office  is  intended, 
and  it  sufficiently  appears  that  the  bond  was 
entered  into  before  and  approved  by  the  jus- 
tice. Shattuck  V.  People,  6  IIL  (4  Scam.)  477, 
481. 

A  certificate  of  an  alleged  Justice  of  the 
peace  by  whom  a  marriage  ceremony  was 
alleged  to  have  been  performed,  containing 
the  letters  ''J.  P.,  C.  Ck>.  Ga."  written  after 
his  name,  held  insufficient  to  prove  his  offi- 
cial character,  there  being  no  explanation  in 
evidence  as  to  the  meaning  to  be  attached  to 
the  letters  J.  P.,  O.  Oo.  Oa.  Miller  t.  ICUler, 
218.  B.254,266;48&a806. 

JACK. 

The  word  ''Jack'*  ''prima  fade  at  least 
stands  for  'John."*  As  used  in  an  indict- 
ment of  a  man  under  the  name  of  "Jack," 
It  is  sufficient  to  designate  the  defendant, 
though  the  given  name  of  the  holder  is 
"John."  Walter  t.  State,  5  N.  B.  786,  787, 
106  IndL  088. 

JACK-JACKASS. 

The  condition  in  a  shipping  contract  that 
the  value  of  horses  and  mules  does  not  ex- 
ceed $100  for  each,  and  that  the  carrier 
should  not  be  liable  for  loss  or  damage  to 
a  greater  amount,  was  construed  not  to  in- 
clude a  "Jack."  The  court  said:  "The  con- 
tention of  counsel  for  defendant,  that  the 
word  'horse'  is  to  be  taken  in  a  generic  sense, 
and  made  to  Include  the  Jack  shipped  over 
defendant  company's  road,  is  tmtenable. 
Horses  and  Jacks  are  different  animals,  and 
the  distinction  is  recognised  by  defendant  in 


its  freight  dassiflcatlons.  Horses  and  mules 
were  taken  at  2,000  pounds  each,  while  stal- 
lions and  Jacks  are  charged  for  as  weighing 
3,000  to  4,000  each.  The  fixing  of  arbitrary 
weights  for  these  animals,  and  the  very  fact 
that  the  term  'Jack'  is  employed,  instead  of 
'horse,'  in  naming  the  animal  shipped,  indi- 
cated that  the  parties  did  not  use  the  term 
'horse'  in  a  general  sense,  so  as  to  include 
all  quadrupeds  of  a  similar  description." 
Bichardson  v.  Chicago  &  A  B.  Oo.,  148  Mo. 
811,  828,  60  8.  W.  782-786. 

"Mr.  Webster,  in  his  Unabridged  and 
Illustrated  Dictionary,  defines  a  Jackass  to 
be  a  quadruped  of  the  genus  equus — ^that  is, 
eqnus  asinus— having  a  peculiar  harsh  bray, 
lonft  stretching  ears,  and  being  usually  of 
an  ash  color,  with  a  black  bar  across  his 
shoulders.  The  tame  or  domesticated  ass  is 
patioit  to  stupidity,  and  slow."  Such  ani- 
mals are  included  in  the  term  "horses"  in 
statutes  exempting  horses  from  execution. 
Robinson  v.  Bobertson  (Tex.)  2  Willson,  Glv. 
Gas.  Ot  App.  ii  268,  264. 

JACTITATION. 

"Jactitation'*  is  a  technical  word  of  the 
medical  profession,  meaning  an  Involuntary 
convulsive  muscular  movement  Leman  v. 
Manhattan  lilfe  Ins.  Go.,  16  South.  888,  888, 
46  La.  Ann.  1188,  24  L.  B.  A.  68Q,  49  Am.  St 
Bep.  84& 

JACTUS. 

The  word  'Cactus**  Is  used  In  the  mari- 
time law  to  designate  a  portion  of  a  cargo 
or  vessel  which  is  drawn  overboard  at  time 
of  peril  for  the  purpose  of  preventing  the 
loss  of  the  vessel  and  cargo.  It  Is  also  used 
to  designate  the  act  of  throwing  such  goods 
overboard.  Barnard  v.  Adams,  61  U.  S.  (10 
How.)  270,  808,  18  L.  Bd.  417. 

JAIL 

See  "Oounty  JalT;  "State  Jail  or  Peni- 
tentiary"; "Suflldent  JaiL" 

A  Jafl  is  a  house  or  building  used  for  the 
purpose  of  a  public  prison,  or  where  persons 
under  arrest  are  kept  State  v.  Bryan,  89  N. 
a  681,  634. 

The  word  "Jail"  means  any  place  of  con- 
finement used  for  detaining  a  prisoner.  Pen. 
Oode  Tex.  1896,  art  242. 

OitjJaU. 

The  word  "Jail,**  as  used  In  Pen.  Ck>de 
1896,  i  227,  punishing  any  person  who  shall 
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break  into  a  jail,  refers  to  and  Is  intended 
as  well  to  protect  the  calaboose  or  the  city 
]aU  as  the  county  jail.  Starks  y.  State^  42 
a  W.  879,  381,  38  Tex.  Or.  B.  238. 

Dedleatioa  to  pvUio  use. 

The  words  *'court  house  and  jail,"  used 
to  designate  a  certain  block  on  a  plat  of  a 
town  made  in  pursuance  of  Act  June  14, 
1839,  requiring  the  president  of  the  republic 
of  Texas  to  appoint  an  agent,  and  surrey  into 
town  lots  certain  lands,  and  to  make  plats 
of  such  survey,  to  be  deposited  in  the  gener- 
al land  office,  was  construed  to  operate  as  a 
dedication  of  the  block  to  the  county  as 
long  as  the  county  may  elect  to  occupy  it 
for  the  designated  purpose,  but  it  was  held 
that  the  fee  remained  in  the  state.  State 
V.  Travis  County,  21  S.  W.  1029, 1030,  85  Tex. 
486. 

A  designation  of  certain  blocks  on  a 
map  of  the  city  of  Austin  purporting  to  have 
been  filed  in  1840,  when  an  act  was  in  ef- 
fect requiring  certain  eligible  lots  to  be  set 
aside  for  public  purposes,  which  map  was 
on  file  in  the  land  office  since  1860,  was 
construed  to  show  a  dedication  of  such  lot 
not  to  the  republic  of  Texas  or  the  city  of 
Austin,  but  to  the  county  of  Travis,  which 
alone  could  require  such  buildings.  Travis 
County  T.  Christian  (Tex.)  21  &  W.  119, 
121. 

As  lioiise  or  pttbUe  liovse. 
See  ''House^';  "PubUc  House.** 

Workhouse* 

'^Workhouses'*  and  *^ailB»*'  being  both 
used  for  the  purpose  of  penal  confinement, 
are  not  unfrequently  regarded  as  identical. 
State  V.  EUis,  26  N.  J.  Law  (2  Dutch.)  219, 
220. 

JAIL  BBEAKXNO. 

As  felony,  see  "Felony.** 

JAIL  CELL. 

As  building,  see  ''Building.** 

JAIL  LIBEBTIE8. 

A  space  of  ground  In  a  square,  the  cen- 
ter of  each  of  whose  sides  shall  be  one  mile 
distant  from  the  jail,  is  declared  as  the  liber- 
ties of  the  jail  of  each  county  of  the  state. 
Rev.  St  Wis.  1898»  i  4821. 

JAIL  LIMITS. 

A  bond  was  given  to  the  sheriff  by  a 
prisoner  in  execution  to  remain  a  faithful 
prisoner  within  the  liberties  of  the  prison. 
The  prisoner  afterwards  accidently  walked 
16  feet  over  the  presfaibed  limits,  which  in 


many  parts  were  bounded  by  an  Imaginary 
line,  and  returned  immediately,  without  tho 
knowledge  of  the  sheriff,  and  before  any  ac- 
tion was  brought  It  was  held  that  no  ac- 
tion could  be  maintained  on  the  bond,  which 
was  given  for  the  indemnity  only  of  the  sher- 
iff, and,  this  being  a  mere  voluntary  escape 
and  voluntary  return  before  action  brought 
the  sheriff  could  not  be  damnified.  Dole  t. 
Moulton  (N.  Y.)  2  Johns.  Cas.  205. 

jailtahd. 

The  terms  debtor's  liberties**  and  ''lail 
yard"  are  used  in  the  statutes  relative  to 
poor  debtors  as  synonyms.  Codman  t.  Low- 
ell, 8  Me.  (3  GreenL)  62,  66. 

JANITOR. 

''A  janitor  is  understood  to  be  a  person 
employed  to  take  charge  of  rooms  or  build- 
ings, to  see  that  they  are  kept  dean  and  in 
order,  to  lock  and  unlock  them,  and  general- 
ly to  care  for  them."  Fagan  t.  Oity  of  New 
York,  84  N.  Y.  848^  862. 

JAPANESE. 

As  white  person,  see  "White  Person.* 

JAS. 

"Jas.,**  as  used  hi  the  name  of  a  grand 
juror  signed  to  an  Indictment,  is  equivaloit 
to  the  name  ''James.''  Stephen  t.  State^  11 
Ga.  226,  240. 

JEOPARDY. 

Plea  of  once  In  Jeopardy,  see  ''Once  In 
Jeopardy." 

'TThe  signification  of  the  word  leopardy* 
in  its  common  use  is  exposure  to  death,  loss, 
or  injury,  hazard,  danger,  peril."  State  v. 
Connor,  45  Tenn.  ^  Cold.)  811,  817;  Ex  parte 
Glenn  (U.  S.)  Ill  Fed.  257,  258. 

The  word  "jeopardy**  Is  defined  to  be 
danger;  to  expose  to  loss  or  injury;  peilL 
"Jeopardy"  is  to  put  in  danger;  expose  to 
loss  or  injury.  "Jeopardise^  is  putting  in 
danger.  The  word  "danger"  is,  then,  the 
equivalent  of  "jeopardy."  United  States  t. 
Mays,  1  Idaho,  763,  770. 

"Jeopardy  has  been  held  to  mean  dan- 
ger, peril,  reasonable  fear,  and  well-ground- 
ed apprehension."  United  States  t.  Beeves 
(U.  S.)  88  Fed.  404,  406. 

For  a  thing  to  be  in  Jeopardy  Is  in  dan- 
ger of  being  lost  The.  word  suggests  an 
even  game,  or  a  game  in  which  the  chances 
are  even.  Gorman  ▼•  Banigan,  46  AtL  88^ 
41,22B.L22. 
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One  ifl  in  jeopardy,  within  the  meaning 
of  the  statute  proTldlng  for  the  punishment 
of  those  who,  in  robbing  the  United  States 
mall,  put  In  jeopardy  the  life  of  the  person 
haying  charge  thereof,  etc^  when  there  Is 
created  In  the  mind  of  the  person  robbed  a 
well-grounded  apprehension  of  danger  to  his 
life  in  case  of  resisting  or  refusing  to  give 
iq>  the  mall,  if  his  life  is  actually  in  danger, 
or  if  he  really  belieres  it  to  be  so,  the  rob- 
bery is  committed  by  putting  his  life  In  jeo- 
pardy. United  States  t.  Wilson  (U.  8.)  28 
Fed.  Cas.  699,  708. 

JEOPAHDT  (la  Grlmlaal  Iaw). 

Jeopardy,  in  its  constitutional  and  com- 
mon-law sense,  has  a  strict  application  to 
criminal  prosecution  only.  In  re  McOlaskey, 
37  Pac.  854,  868,  2  Okl.  568. 

Arralgnmemt* 

Where  a  jury  was  impaneled  and  sworn 
to  try  an  indictment  before  the  defendant 
had  been  arraigned  or  had  pleaded  to  the  in- 
dictment, the  defendant  was  not  put  in  Jeo- 
pardy, so  as  to  preclude  his  trial  by  a  new 
jury  after  he  had  pleaded.  United  States  t. 
Riley  (U.  S.)  27  Fed.  Gas.  810,  811. 

A  defendant  in  a  criminal  case  cannot 
be  said  to  be  in  'jeopardy,"  so  as  to  entitle 
him  to  plead  a  final  acquittal  or  conyiction 
to  a  subsequent  trial  for  the  same  offense, 
unless  he  has  been  arraigned,  or  waived  ai^ 
ralgnment,  and  pleaded  not  guilty,  or  had 
such  plea  entered  for  him;  and  therefore 
when  a  trial  had  been  had  without  an  ar- 
raignment of  the  accused  or  a  waiver  of  it 
by  him,  and  without  a  plea  of  not  guilty,  or 
the  entry  of  it  for  him,  he  cannot  be  said  to 
have  been  in  jeopardy.  State  y.  Book,  50 
Pac  668»  61  Kan.  882,  49  U  B.  A.  186. 

Award  of  punitlTe  damages. 

An  award  of  punitlye  damages  for  a 
tort  which  has  been  punished  as  a  crime  is 
not  a  violation  of  the  constitutional  provi- 
sion that  no  person  shall,  for  the  same  of- 
fense, be  twice  put  in  ''jeopardy"  of  punish- 
ment The  prohibition  against  double  jeo- 
pardy for  the  same  offense  uses  the  term 
*'off ense"  in  the  sense  of  a  criminal  offense. 
The  jeopardy  in  which  the  party  is  placed  on 
the  criminal  trial  is  a  jeopardy  for  the  of- 
fense against  the  public,  while  the  recovery 
In  the  action  for  tort  is  for  the  offense 
against  the  private  individual  who  has  been 
damaged.  Brown  v.  Swlneford,  44  Wis.  282, 
287,  28  Am.  Rep.  582;  Brown  v.  Evans  (U. 
S.)  17  Fed.  012,  915.  Contra,  see  Taber  v. 
Hutson,  5  Ind.  822,  325,  61  Am.  Dec.  96; 
Butler  y.  Mercer,  14  Ind.  479;  Humphries  v. 
Johnson,  20  Ind.  190,  192;  Austin  v.  Wilson, 
58  Mass.  (4  Gush.)  273,  274,  50  Am.  Dec.  766. 

The  word  **je<vardy^  in  its  strict  tech- 
nical sense  is  applied  only  to  criminal  prose- 


cutions by  indictment,  information,  or  other- 
wise, and  does  not  apply  to  a  suit  in  which 
yindlctive  damages  may  be  awarded.  Smith 
y.  Bagwell,  19  Fla.  117,  123,  46  Am.  Bep.  12. 

The  word  "jeopardy,"  as  used  in  the 
Constitution,  providing  that  no  person  shall 
be  twice  put  in  jeopardy  for  the  same  of- 
fense, is  used  in  its  defined  technical  sense 
at  common  law,  and  in  this  use  It  is  applied 
only  to  strictly  criminal  prosecutions  by  in- 
dictment. Information,  and  otherwise,  and 
this  also  includes  the  obtaining  of  exemplary 
damages  in  case  of  any  action  for  which  a 
person  may  be  tried  criminally;  but,  where  a 
statute  fixes  the  amount  of  liability  which  an 
ofilcer  will  be  subject  to  on  his  ofiElclal  bond 
in  case  of  malfeasance  in  office,  such  lia- 
bility is  not  in  the  nature  of  a  punishment, 
and  hence  is  not  Included  within  the  mean- 
ing of  the  word  "jeopardy."  State  y.  Ste- 
vens, 2  N.  B.  214,  217,  108  Ind.  65,  53  Am. 
Rep.  482. 

Brtwgliig  iadietaent  or  laf onnatloa. 

A  party  is  put  in  jeopardy,  danger,  haz- 
ard, liability  to  be  punished,  by  the  com- 
mencement of  a  prosecution  against  him. 
The  bringing  in  of  an  indictment  is,  to  use 
the  language  of  an  eminent  judge,  an  attack 
by  the  commonwealth  upcm  the  life  or  liberty 
of  the  person;  but  we  believe  that  no  au- 
thority can  be  found  which  maintains  so 
broad  a  proposition  as  that  the  mere  finding 
of  an  indictment  constitutes  the  jeopardy 
referred  to  in  the  Constitution.  It  is  every- 
where conceded  that  the  jeopardy  there  con- 
templated does  not  begin  until  a  petit  jury 
is  sworn  and  charged  with  the  offense;  and 
if  the  jury  be  afterwards  discharged  on  ac- 
count of  the  illness  or  death  of  a  juror  or  of 
the  judge,  or  because  that  term  of  the  court 
has  expired,  it  is  settled  that  the  person  has 
not  been  in  jeopardy,  and  may  again  be  put 
upon  his  trial.  State  y.  Nelson,  26  Ind.  866^ 
36a 

A  defendant  is  not  in  legal  Jeopardy, 
within  the  meaning  of  the  constitutional  re- 
striction, until  he  has  been  put  upon  his  trial 
before  a  court  of  competent  jurisdiction,  up- 
on an  Indictment  or  information  which  is 
sufficient  in  form  and  substance  to  sustain 
a  conviction.  Thus  a  plea  of  former  jeopar- 
dy, which  merely  alleged  that  defendant  had 
formerly  been  Informed  against  for  the  same 
offense,  but  did  not  allege  that  he  had  been 
put  on  trial,  was  demurrable.  Klein  y.  State, 
60  N.  B.  1086,  1087,  157  Ind.  146  (citing 
Cooley,  Const  Lim.  [6th  Bd.]  399;  Bowland 
v.  State,  126  Ind.  517,  26  N.  B.  485;  Dye  y. 
State,  130  Ind.  87,  29  N.  B.  771). 

Cliaace  of  Jttdce. 

While  one  of  the  justices  of  the  peace  of 
the  court  organized  under  the  act  of  1832  for 
the  trial  of  slaves  withdrew  from  the  bench 
after  the  trial  was  entered  apon»  and  his 
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place  was  sopplied  by  another,  and  for  that 
cause  a  Judgment  of  condemnation  was  re- 
yersed,  the  prisoner  could  not  be  said  to  have 
been  in  jeopardy,  and  he  may  be  tried  agalzL 
State  T.  Abram,  4  AUu  272,  277. 

Conunenoemeat  of  trial* 

In  the  legal  as  well  as  the  popular  sense 
a  prisoner  is  in  Jeopardy  the  instant  he  is 
«uilled  to  stand  on  his  defense.  Ck>mmon- 
wealth  Y.  Glue  (Pa.)  8  Rawle,  497,  601. 

Jeopardy  cannot  begin  befcH^  the  case  is 
open  before  the  Jury  and  the  indictment  read. 
State  ▼.  Nash,  14  South.  007,  608,  46  La.  Ann, 
194. 

The  books  speak  of  the  Jeopardy  of  a 
prisoner  commencing  when  the  Jury  is  sworn 
and  charged  with  his  trial.  His  Jeopardy 
then  arises  from  the  fact  that  the  court  and 
the  Jury  are  a  full  tribunal  fully  organized, 
and  have  taken  the  prisoner  in  charge,  and 
have  entered  upon  the  trial,  which,  if  noth- 
ing interferes,  may  result  in  an  acquittal  or 
conviction;  but,  in  the  event  that  the  Jury 
or  the  court  or  the  prisoner  in  the  progress 
of  the  trial  become  unable  to  proceed  with 
the  trial,  his  Jeopardy  ceases.  If  it  were 
known,  when  the  trial  was  entered  upon, 
that  the  Judge  would  be  stricken  down  or 
die,  so  that  there  would  be  no  competent 
coinrt  to  finish  the  trial,  or  that  the  panel 
would  be  disqualified  by  the  sickness  or  death 
of  one  of  the  Jurors,  or  that  the  Jury  would 
be  unable  to  find  the  verdict,  or  that  the  re- 
spondent would  be  unable  to  proceed  with 
the  trial  because  of  sickness,  or  escape  from 
custody,  the  respondent  would  not  be  put  in 
peril  or  Jeopardy  by  the  commencenlent  of 
the  trial.  The  Jeopardy  of  the  respondent 
by  the  commencement  of  such  trial  is  de- 
pendent upon  the  presumption  that  the  court 
or  tribunal  will  remain  legally  organized  to 
the  end  of  the  trial,  and  In  the  end  pro- 
nounce a  valid  Judgment  for  or  against  the 
respondent  State  v.  Emery,  7  Atl.  129,  131, 
69  Vt  84. 

^Jeopardy,"  as  the  phrase  is  used  at 
common  law,  means  nothing  more  than  that 
when  th^e  has  been  a  final  verdict  either  of 
acquittal  or  conviction,  on  an  adequate  in- 
dictment, the  defendant  cannot  the  second 
time  be  placed  In  Jeopardy  for  the  particu- 
lar offense;  but,  as  used  in  the  constitutional 
provision  prohibiting  a  defendant  from  be- 
ing twice  placed  in  Jeopardy,  it  has  by  many 
respectable  authorities  been  held  to  mean 
more  than  the  common  law  means:  that  the 
accused  shall  not  be  twice  tried  for  the  same 
offense,  and  that  putting  him  on  trial  merely 
was  putting  him  in  Jeopardy  of  life  or  limb. 
State  ▼.  Oonnor,  45  Tenn.  (5  Cold.)  811,  815. 

Oonviotion  for  di«tin<»t  offense. 

One  charged  with  an  assault  with  a 
deadly  weapon  with  Intent  to  commit  bodily 


injury  was  found  gnilty  of  battery,and  on  his 
appeal  the  Judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  On  the 
second  trial  he  was  found  gollly  as  charged. 
Held  that,  since  battery  is  not  included  with- 
in assault  with  intent  to  commit  bodily  In- 
Jury,  the  first  conviction  did  not  opiate  as 
an  acquittal  of  the  charge  of  assault  with  in- 
tent to  commit  bodily  injury,  and  that,  there- 
fore, his  second  trial  under  the  indictment 
charging  such  offense  did  not  put  him  twice 
in  Jeopardy  for  the  same  offense.  People  r. 
Helblng,  61  Gal.  620,  621. 

Dlreetlon  of  Terdiot. 

Jeopardy  attaches  when  a  defendant  is 
placed  upon  his  trial  before  a  competent 
court  and  Jury  upon  a  valid  indictment,  un- 
less the  Jury  be  discharged  from  rendering 
a  verdict  by  legal  necessity,  or  by  his  con- 
sent, or,  in  case  a  verdict  is  rendered,  it  be 
set  aside  at  his  instance.  Thus,  where  a  de- 
fendant was  placed  on  trial  for  forgery,  and 
the  court  erroneously  excluded  the  instru- 
ment upon  which  the  charge  was  based,  and 
directed  a  verdict  for  the  defendant,  he  was 
placed  in  Jeopardy,  and  could  not  thereafter 
be  tried  for  the  same  offense.  People  v.  Ter- 
rill,  64  Pac.  894,  895,  182  Gal.  497. 

Accordingly,  where  one  was  placed  on 
trial  f<Hr  perjury,  and  the  evidence  showed 
that  the  trial  in  which  he  was  alleged  to  have 
perjured  himself  occurred  on  the  Uth  of 
April,  while  the  indictment  charged  the  crime 
to  have  been  committed  on  the  12th  of  April* 
and,  in  accordance  with  a  peremptory  in- 
struction, the  Jury  found  him  not  guilty.  Jeo- 
pardy attaches.  People  t.  Webb,  88  Gal. 
467,  477,  480. 

Diseliarse  of  Jury* 

A  person  is  'In  Jeopardy"  when  put  on 
trial  under  an  indictment  not  defective,  and 
hence  a  discharge  of  the  Jury  without  abso- 
lute necessity  will  sustain  a  plea  of  autre- 
fois acquit  O'Brian  v.  Gommonwealth,  72 
Ky.  (9  Bush)  888,  842, 15  Am.  Bep.  715. 

Jeopardy  does  not  attach  even  after  the 
Jury  has  been  impaneled  and  sworn.  If  they 
are  discharged  with  defendant's  consent 
People  V.  Travers,  19  Pac.  268^  77  Gal.  17& 

When  a  Jury  has  once  been  Impaneled 
and  charged  with  the  trial  of  the  prisoner, 
the  discharge  of  the  Jury,  unless  by  the  con- 
sent of  the  prisoner  or  in  case  of  legal  neces- 
sity, will  operate  as  an  acquittal,  and  pre- 
vent his  being  again  put  on  trial.  State  t. 
Connor,  45  Tenn.  (5  Gold.)  311,  315  (citing 
1  Whart  Am.  Or.  Law  [5th  Ed.]  573);  Pizano 
V.  State,  20  Tex.  App.  139,  144;  Whitmore 
V.  State,  43  Ark.  271,  272;  People  v.  Webb, 
38  Gal.  467,  477;  People  v.  Terrill,  64  Pac. 
894,  895,  182  Gal.  497;  Robinson  ▼.  Gom- 
monwealth,  11  S.  W.  210,  211,  88  Ey.  386. 
Where  the  dismissal  Is  aeoeasaiy  it  does 
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not  operate  as  a  bar.  For  example,  a  Jmor 
may  absent  himself,  or  be  taken  sick  or 
die;  so,  too,  may  the  judge;  or  the  prisoner 
may  become  too  ill  to  proceed;  or  it  may  be 
Impossible  for  the  Jury  to  agree  upon  a  ver- 
dict Robinson  y.  CSommonwealth,  11  S.  W. 
210,  211«  88  Ey.  886.  See,  also,  People  t. 
Travers,  19  Pac.  268,  77  Cal.  17a 

The  accused  in  a  crimhial  case  can 
only  be  subjected  to  another  trial,  after  the 
discbarge  of  the  jury,  where  he  has  consent- 
ed to  the  discharge,  or  been  guilty  of  such 
fraud  in  respect  to  the  conduct  of  the  trial 
that  he  was  in  no  real  peril,  or  where  there 
is  urgent  necessity  for  the  discharge,  such 
as  the  death  or  serious  illness  of  the  presid- 
ing judge  or  a  juror,  the  serious  illness  of 
the  prisoner,  the  ending  of  term  before  yer- 
dlct,  or  the  inability  of  the  jury  to  agree, 
after  spending  such  length  of  time  in  delib- 
eration as,  in  the  opinion  of  the  judge,  sus- 
tained by  the  facts  disclosed  in  the  record, 
renders  it  unreasonable  and  improbable  that 
there  can  be  an  agreement  Mitchell  y. 
State,  42  Ohio  St  383,  386,  387. 

On  the  completing  and  swearing  of  the 
panel,  the  indictment  being  good,  and  the 
preliminary  things  of  record  being  perfect, 
jeopardy  in  the  case  begins;  but  where, 
after  the  jury  was  impaneled  and  sworn, 
and.  the  indictment  being  read,  the  defend- 
ant wac  called  on  to  enter  his  plea,  and  in- 
stead moved  to  quash  the  Indictment  where- 
upon the  jury  was  discharged,  and  the  in- 
dictment amended,  the  defendant  was  not  In 
jeopardy.  Yerger  y  State  CTez.)  41  S.  W. 
621,  622. 

Same— Foff  illnidfts,  eto. 

Jeopardy  is  not  considered  as  attach- 
ing, although  the  jury  has  been  sworn,  tf 
during  the  trial  the  presiding  judge  becomes 
BO  111  as  to  be  unable  to  proceed.  Lovett 
y.  State,  14  South.  837,  838,  33  Fla.  389. 

Defendant's  jeopardy,  after  the  jury  is 
impaneled  and  sworn,  is  real  unless  it  shall 
subsequently  appear  that  a  yerdlct  could 
neyer  have  been  rendered  by  reason  of  the 
death  or  illness  of  a  judge  or  juryman,  or  by 
reason  of  some  other  like  oyerruling  necessity, 
which  compels  their  discharge  without  the 
consent  of  the  defendant.  People  v.  Huncke- 
ler,  48  Gal.  331,  334.  Such  a  necessity  arises 
when  the  prisoner,  by  absenting  hlmselfi 
makes  it  Impossible  for  the  jury  to  render 
a  yerdlct  In  the  case,  and  hence,  under  such 
circumstances,  no  actual  jeopardy  ever  at- 
tached.   People  y.  Higgins,  59  Cal.  357,  358. 

Jeopardy  is  not  considered  as  attaching, 
although  the  jury  has  been  sworn,  if  during 
the  trial  a  juror's  illness  prevents  him  ftom 
sitting  further  on  the  trial.  Lovett  v.  State, 
14  South.  837,  838»  83  Fla.  389. 

Jeopardy  begins  only  when  the  panel 
is  fu^.    Sometimes,  however,  the  jeopardy 
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Is  more  apparent  than  real;  as  when,  by 
reason  of  the  sickness  of  the  judge  or  of  a 
juror,  the  trial  is  prevented  and  falls.  In 
the  case  of  the  sickness  of  a  juror  it  fails 
because  of  his  discharge  when  his  condition 
requires  it,  which  discharge  reduces  the 
jurors  below  the  number  necessary  to  make 
a  panel  full,  and  compels  the  parties  to  be- 
gin the  trial  anew.  In  such  case  the  dis- 
charge of  the  juror  does  not  entitle  the  de- 
fendant to  a  discharge.  Mizon  v.  State, 
55  Ala.  129,  132,  28  Am.  Rep.  606. 

Where  the  illness  of  a  juryman  after 
the  impaneling  of  the  jury  Is  proved  by  his 
own  and  his  physician's  evidence,  the  court 
was  authorized  to  discharge  the  entire  panel, 
and  to  immediately  call  the  case  again  for 
trial,  and  such  action  did  not  put  the  pris- 
oner twice  in  jeopardy  for  the  same  of- 
fense.   Doles  V.  State,  97  Ind.  555,  557. 

Code  Gr.  Proc.  art  737,  providing  that 
the  jury  in  a  felony  case  may  be  discharged 
where  a  juror  becomes  so  sick  as  to  prevent 
a  continuance  of  his  duty,  or  where  any 
accident  or  circumstance  occurs  to  prevent 
their  being  kept  together,  is  not  in  conflict 
with  Const  art  1,  i  14,  declaring  that  no 
person  shall  be  twice  put  In  jeopardy  of 
life  and  liberty  for  the  same  offense;  and 
the  serious  illness  of  a  child  of  one  of  the 
jurors,  and  the  probability  that  it  would 
die,  created  such  necessity  as  justified  a 
discharge  of  the  jury.  Woodward  v.  State. 
58  S.  W.  185,  139,  42  Tex.  Cr.  R.  188 

Same— For  inability  to  asvee. 

A  discharge  of  the  Jury  when  the  court 
is  satisfied  that  there  is  no  reasonable  proba- 
bility that  the  jury  can  agree  pretermits 
the  jeopardy  as  effectually  as  would  a  dis- 
charge from  legal  necessity  evidenced  by 
physical  facts  alone.  Ex  parte  McLaughlin, 
41  Cal.  211,  215,  10  Am.  Rep.  272  (citing 
Commonwealth  v.  Purchase,  19  Mass.  [2 
Pick.]  521,  13  Am.  Dec.  452;  People  v.  Good- 
win [N.  Y.l  18  Johns.  187,  9  Am.  Dec.  203; 
Hoffman  v.  State,  20  Md.  425;  State  v.  Up- 
dike [Del.]  4  Har.  581;  State  v.  McKee  [S.  C] 
1  Bailey,  651,  655,  21  Am.  Dec.  499;  WiUi- 
ford  v.  State,  23  Ga.  1;  State  v.  Barrett 
35  Ala.  406;  Price  v.  State,  36  Miss.  531, 
533,  72  Am.  Dec.  195;  Dobbins  v.  State, 
14  Ghio  St  493;  State  v.  Walker,  26  Ind. 
846;  State  v.  Nelson,  26  Ind.  366.  Contra, 
see  Commonwealth  v.  Cook  [Pa.]  6  Serg.  & 
R.  577,  9  Am.  Dec.  465;  Commonwealth  v. 
Clue  [Pa.]  3  Rawle,  498;  McCreary  v.  Com- 
monwealth, 29  Pa.  [5  Casey]  323;  Williams 
V.  Commonwealth  [Va.]  2  Grat  567,  44  Am. 
Dec.  403;  State  v.  Bphraim,  19  N.  O.  [2  Dev. 
&  B.]  162;  Mahala  v.  State,  18  Tenn.  [10 
Yerg.]  532,  31  Am.  Dec.  591);  State  y.  lovett 
14  So.  837,  838,  33  Fla.  389. 

The  discharge  of  the  jury,  duly  sworn, 
without  a  verdict,  unless  by  consent  of  the 
accused,  entered  of  record,  must  necessarily 
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result  In  an  acquittal.  Thus  a  prisoner  once 
tried  before  a  jury  regularly  impaneled, 
which  failed  to  agree  and  was  discharged  by 
the  court  without  the  prisoner's  consent,  and 
without  any  actual  imperious  necessity,  can- 
not be  retried  for  the  same  offense.  Bx 
parte  Glenn  (U.  S.)  Ill  Fed.  257,  25a 

The  discharge  of  the  jury  without  ver- 
dict after  jeopardy  attaches,  unless  by  con- 
sent of  the  defendant,  or  through  some  un- 
avoidable accident  or  necessity,  is  equivalent 
to  an  acquittal.  Among  those  unavoidable 
necessities  is  the  inability  of  the  jury  to 
agree  after  a  reasonable  time  for  delibera- 
tion, and  the  close  of  the  term  of  court 
The  power  of  the  court  to  discharge  a  jury 
by  reason  of  their  inability  to  agree  is  un- 
disputed, but  It  must  be  exercised  in  accord- 
ance with  legal  rules  and  sound  legal  dis- 
cretion. Accordingly,  where  a  sheriff  was 
ordered  to  proceed  to  the  door  of  the  jury 
room  and  inquire  of  them  if  they  had  agreed 
upon  a  verdict,  and  he  reported  that  they 
could  not  agree  upon  a  verdict,  his  report 
as  to  their  inability  to  agree  was  eztraoffl- 
cial,  and  not  evidence  on  which  the  court 
was  authorized  to  decide  that  they  were  in 
fact  nnable  to  agree,  and  to  discharge  the 
jury  before  verdict  Such  action  by  lilm 
was  not  based  upon  an  unavoidable  neces- 
sity, and  had  no  effect  to  pretermit  the 
jeopardy  of  the  defendant  People  v.  Cage, 
48  Cal.  823,  324,  326,  17  Am.  Rep.  43a 

"Jeopardy"  is  the  peril  in  which  a  de- 
fendant is  put  when  he  is  regularly  char- 
ged with  crime  before  a  tribunal  properly 
organized  and  competent  to  try  him.  He 
must,  under  such  circuxnstances,  submit  the 
sufficiency  of  his  defense  to  the  discretion 
of  a  jury  of  his  peers.  He  Is  in  their  liands 
exposed  to  the  danger  of  conviction,  with 
all  its  consequences,  or.  In  the  language  of 
the  Bill  of  Rights,  he  is  in  jeopardy.  From 
this  jeopardy  he  is  to  be  relieved,  if  relieved 
at  all,  by  the  verdict  of  the  jury.  Unless 
some  overriding  necessity  arises  after  the 
jeopardy  begins,  the  trial  must  proceed  until 
it  ends  in  a  conviction  or  an  acquittal.  The 
mere  inability  of  the  jury  to  agree  within 
a  few  hours  or  days  is  not  such  a  necessity, 
nor  is  the  fact  that  the  regular  term  is  ap- 
proaching an  end,  for  the  courts  have  power 
to  continue  the  term  until  the  case  can  be 
properly  ended;  so  that  where,  after  five 
days,  the  jury  still  failed  to  agree,  and  were 
dismissed  in  a  capital  case,  the  defendant 
was  in  jeopardy,  and  could  not  be  tried 
again.  Commonwealth  v.  Fltzpatrlck,  15 
AU.  466,  467,  121  Pa.  109,  1  L.  B.  A«  451,  6 
Am.  St  Bep.  757. 

The  rule  now  seems  to  be  pretty  well 
settled  in  the  American  courts  that  when- 
ever the  accused  has  been  placed  upon  trial 
npon  a  valid  indictment,  before  a  competent 
court  and  a  jury  duly  impaneled,  sworn,  and 


charged  with  the  case,  he  has  then  reached 
the  jeopardy  from  the  repetition  of  which 
this  constitutional  provision  protects  him, 
and  provides  that  no  person  shall  be  subject 
to  be  twice  put  in  jeopardy  for  the  same 
offense,  and  therefore  the  discharge  of  tbe 
jury  before  verdict  unless  with  the  consent 
of  the  defendant  or  the  intervention  of  some 
unavoidable  accident  or  some  overruling 
necessity,  operates  as  an  acquittal;  but  the 
inability  of  the  jury  to  agree  upon  a  verdict 
Is  recognized  as  creating  such  a  necessity. 
Bx  parte  Maxwell,  11  Nev.  428,  434. 

It  is  weU  settled  that  a  jury  charged 
with  a  cause  on  an  indictment  for  felony 
may  be  discharged  of  it  without  a  verdict 
in  cases  of  necessity,  and  the  accused  may 
be  tried  again  for  the  same  offense;  and 
such  acts  do  not  constitute  putting  him 
twice  in  jeopardy  within  the  meaning  of  the 
Constitution.  The  necessity  which  will  au- 
thorize the  discharge  of  the  jury  is  not 
physical  only.  It  is  a  moral  necessity,  aris- 
ing from  the  impossibility  of  proceeding 
with  the  cause  without  producing  evils  which 
ought  not  to  be  sustained.  According  to 
the  practice  of  England  in  ancient  if  not 
modern,  times,  it  may  be  doubtful  whether 
the  mere  disagreement  of  a  jury  would 
constitute  the  necessity  In  question;  for  by 
that  law  the  jury,  after  the  cause  is  com- 
mitted to  them,  are  to  be  kept  without  meat 
or  drink,  fire  or  candle,  until  they  shall 
have  agreed;  and,  if  this  shall  not  be  until 
the  term  of  the  court  is  closed,  they  may 
be  made  to  follow  the  judge  in  carts  to  the 
next  shire,  and  so  until  they  shall  have 
agreed.  Under  this  severe  coercion  it  will 
be  rare  that  a  jury  withholds  a  verdict  be- 
yond a  reasonable  time,  though  it  may  well 
be  doubted  whether  a  verdict  so  obtained 
would  do  any  honor  to  the  administration  of 
justice.  This  manner  of  dealing  with  juries 
is  not  practiced  in  this  commonwealth.  In 
all  cases  committed  to  them  they  are  made 
as  comfortable  as  circumstances  will  admit 
of;  are  accommodated  with  fire  and  light, 
and  are  allowed  reasonable  refreshments  at 
proper  intervals.  Practically,  as  well  as 
theoretically,  there  is  now  a  trial  by  Jury. 
The  members  of  it  are  deemed  to  be  sound 
and  intelligent  men.  It  is  supposed  that 
their  minds  and  faculties  are  to  be  exercised 
on  the  subjects  committed  to  them,  and  that 
their  verdict  is  the  truth,  as  found  by  the 
evidence  submitted  to  them.  This  change 
in  the  manners  of  the  times  of  necessity  pro- 
duces a  change  in  the  course  of  trials.  If  a 
jury  cannot  now  be  starved  into  a  verdict 
if  they  cannot  be  carried  in  the  train  of 
the  judge  from  county  to  county,  it  seems 
necessarily  to  follow  that  when  they  have 
applied  their  minds  to  the  case  as  long  as 
attention  can  be  useful,  and  have  come  to  a 
settled  opinion  resulting  in  a  disagreement 
the  cause  must  be  taken  from  them;    and 
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pablic  justice  demands  that  another  trial  be 
had.  Commonwealth  v.  Purchase,  19  Mass. 
(2  Pick.)  521,  525,  526»  13  Am.  Dec  452. 

Smaie— Oa  explratioiL  of  temu 

The  adjournment  of  court,  and  the  con- 
sequent discharge  of  the  jury  at  the  close 
of  the  term  time,  does  not  pretermit  jeopardy 
properly  attached,  unless  it  is  eflTectually 
prored  that  there  was  some  necessity  for 
such  final  adjournment  People  ▼•  Gage,  48 
OaL  823,  326,  17  Am.  Rep.  436. 

Whateyer  doubt  may  exist  in  other 
states^  it  is  well  settled  here  that  submission 
to  a  lawful  and  legal  jury  and  a  subsequent 
willful  or  unlawful  dismissal  of  that  jury 
constitutes  former  jeopardy,  and  entitles  the 
party  to  a  final  discharge.  It  is  equally 
well  settled  that  this  effect  will  not  follow 
when  the  discharge  of  the  jury  is  compelled 
by  a  physical  or  legal  necessity,  as  by  the 
death  or  sickness  of  a  juror,  by  the  failure 
of  the  jury  to  agree  after  full  and  sufficient 
deliberation,  or  by  the  legal  termination  of 
the  term.  Some  such  necessity,  however, 
must  compel  the  discharge  in  order  to  make 
it  permissible.  The  expiration  of  the  term 
in  a  case  where  the  cause  was  submitted  to 
the  jury  at  9  o'clock  at  night  on  the  last  day 
of  the  term  did  not  require  the  discharge  of 
the  jury  at  12  o'clock,  the  Code  providing 
that  **when  the  trial  or  hearing  of  any  case, 
civil  or  criminal,  has  been  commenced  and 
is  in  progress  in  any  court,  and  the  time  for 
the  expiration  of  the  term  as  prescribed  by 
law  shall  arise,  the  court  may  proceed  with 
such  trial  or  hearing,  and  bring  it  to  a 
conclusion  in  the  same  manner  and  with  the 
same  effect  as  if  the  stated  term  had  not  ex- 
pired.** Whitten  y.  State,  61  Miss.  717,  722, 
723. 

Dismissal  of  proseentioii* 

Where  an  indictment  was  so  defective 
that,  if  the  defendant  had  been  convicted 
under  it,  he  could  have  had  any  judgment 
entered  up  against  him  reversed,  there  is 
no  jeopardy,  and  the  solicitor  is  authorized 
to  ask  for  a  nolle  pros,  and  indict  anew. 
White  y.  State,  49  Ala.  344,  347. 

Where  an  indictment  is  dismissed  by 
the  prosecuting  attorney  with  the  presumed 
consent  of  the  court,  even  after  a  jury  Is 
sworn  to  try  the  case,  the  accused  is  not,  in 
a  constitutional  sense,  either  acquitted  or  put 
in  jeopardy,  and  hence  the  first  indictment 
is  not  a  bar  to  a  second.  Wilson  y.  Com- 
monwealth, 66  Ky.  (3  Bush)  105,  106. 

Being  in  jeopardy  means  a  jeopardy 
which  is  real,  and  has  continued  through  ev- 
ery stage  of  one  prosecution,  as  fixed  by  ex- 
isting laws  relating  to  procedure.  While 
such  prosecution  remains  undetermined,  the 
jeopardy  has  not  been  exhausted.  The  jeop- 
ardy is  not  exhausted  by  an  indictment  fol- 
lowed by  a  nolle  after  the  trial  has  commen- 


ced when  the  prisoner  does  not  dalm  a 
verdict.  Hence  a  plea  of  former  acquittal 
or  former  conviction,  not  being  a  matter  in- 
volved in  the  general  issue,  nor  being  mat- 
ter which  goes  to  the  question  of  guilt,  a 
judgment  sustaining  it  cannot  be  in  the  na- 
ture of  an  acquittal,  so  as  to  constitute 
jeopardy.  State  v.  Ellsworth,  42  S.  E.  699, 
700,  131  N.  0.  773,  92  Am.  St.  Rep.  790. 

Under  the  Ck>nstltutlon,  providing  that 
"no  person  shall,  for  the  same  offense,  be 
twice  put  in  jeopardy  of  life  or  limb,"  the 
question  of  difficulty  is  to  ascertain  when  this 
jeopardy  begins,  because,  until  it  does  begin, 
it  cannot  be  said  to  exist,  and  the  consti- 
tutional protection  cannot  be  invoked.  Hap- 
pily, the  embarrassment  that  once  incumber- 
ed this  question  has  been  long  since  removed. 
At  an  early  day  in  the  judicial  history  of 
this  state  this  court  settled  the  law  to  be 
that  the  unwarrantable  discharge  of  a  jury 
after  the  evidence  is  closed  in  a  capital  case 
is  equivalent  to  an  acquittal.  Bishop's  Crim- 
inal Law  lays  down  the  rule  that  when  the 
jury,  being  full,  is  sworn,  and  added  to  the 
other  branch  of  the  court,  and  all  the  pre- 
liminary things  of  record  are  ready  for  the 
trial,  the  prisoner  has  reached  the  jeopardy 
from  the  repetition  of  which  our  constitution- 
al rule  protects  him.  During  the  trial  the 
prosecuting  officer  is  not  authorized  to  enter 
a  nolle  prosequi,  or,  if  he  enters  it,  even 
with  the  consent  of  the  judge,  or  if  he  with- 
draws a  juryman,  and  so  stops  the  hearing, 
the  legal  effect  is  an  acquittal.  Grogan  v. 
State,  44  Ala.  9,  13,  14.  See,  also^  Whitmore 
y.  State,  43  Ark.  271,  272. 

If  a  person  is  indicted  for  manslaughter, 
and  on  his  trial  the  court,  without  the  con- 
sent of  the  defendant,  discharges  the  jury 
because  It  is  of  opinion  that  the  evidence 
shows  that  the  defendant  is  guilty  of  mur- 
der, and  the  defendant  is  again  indicted  for 
murder  for  the  same  killing,  be  is  "twice  put 
in  jeopardy  for  the  same  offense,"  and-  is  en- 
titled to  an  acqulttaL  People  y.  Hunckeler, 
48  Gal.  331,  332. 

Defendants  have  been  placed  in  jeopardy 
when  they  have  been  tried  for  petty  larceny, 
but  the  court,  believing  they  have  been 
guilty  of  a  greater  offense,  which  Includes 
the  crime  charged,  dismisses  the  case.  They 
cannot  be  rearrested  and  tried  for  any  of- 
fense involving  the  same  facts.  People  v. 
Ny  Sam  Chung,  29  Pac.  642,  94  Cal.  304,  28 
Am.   St  Rep.   129. 

The  dismissal  of  a  prosecution  for  felony, 
after  the  jury  had  been  impaneled,  by  reason 
of  a  mistake  as  to  which  of  several  cases 
against  defendant  was  being  tried,  was  held 
not  to  constitute  a  former  jeopardy.  Scott 
y.  State,  20  South.  468,  469,  110  Ala.  48. 

Failure  to  And  on  all  eoiuits. 

The  language  of  the  Constitution  that 
no  accused  person  shall  be  twice  put  in 
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Jeopardy  for  the  same  offense  embraces  all  in- 
dictments, whether  for  capital  crimes  or  oth- 
erwise. It  was  formerly  maintained  in  Eng- 
land that  a  Jury,  when  once  sworn  in  a  crim- 
inal case — at  least  in  a  capital  one — could 
not  be  discharged  without  returning  a  ver- 
dict It  would  seem  to  follow  from  this  doc- 
trine that,  should  a  jury  be  discharged,  the 
defendant  could  not  be  again  tried  for  the 
same  offense.  But  the  rule  of  law  as  thus 
laid  down  by  Lord  Coke  has  not  been  in- 
▼arlably  followed.  Many  cases,  both  in  this 
country  and  in  England,  have  occurred  in 
which,  either  by  the  consent  of  the  defendant 
or  from  strong  necessity,  the  Jury  have  been 
discharged  without  rendering  a  verdict,  and 
the  defendant  again  put  upon  his  trial.  It 
is  evident  that,  unless  such  were  the  law,  the 
guilty  would  often  escape  punishment,  and 
Justice  be  defeated.  But  none  of  these  ex- 
ceptions are  embraced  in  a  case  where  the 
defendant  was  placed  on  trial  under  an  in- 
dictment containing  three  counts,  and  the 
Jury  found  him  guilty  on  one  count,  making 
no  mention  of  the  other  two.  In  such  case 
the  defendant  was  tried  on  the  three  counts, 
and,  if  the  Jury  did  not  render  a  valid  ver- 
dict in  reference  to  the  two  counts  not  men- 
tioned by  them,  the  omission  was  not  occa- 
sioned by  the  consent  of  the  defendant,  nor 
by  the  necessity  of  the  case,  and  as  to  such 
two  counts  the  defendant  had  been  placed 
in  Jeopardy.  Not  having  been  found  guilty, 
he  was  entitled  to  his  discharge  as  to  them, 
as  much  as  though  the  Jury  had  found  him 
not  guilty  on  such  counts.  Weinzorpflln  v. 
State  (Ind.)  7  Blackf.  186,  189, 19a 

Judcntent  of  f orf eitwe. 

A  Judgment  of  forfeiture,  entered  against 
a  vessel  for  an  act  of  the  master  in  bringing 
Chinese  laborers  from  a  foreign  port  and 
landing  them  in  the  United  States,  cannot 
be  produced  by  the  owner  of  the  vessel  in 
bar  to  an  indictment  for  aiding  and  abetting 
the  act  of  a  master,  such  forfeiture  not 
constituting  Jeopardy.  United  States  r.  Ol- 
son (U.  8.)  57  Fed.  579,  582. 

Impaneliae  and  swearing  Jvrj* 

In  general  it  may  be  said  that  Jeop- 
ardy begins  when  a  trial  Jury  upon  a  suf- 
ficient indictment  In  a  court  of  competent 
Jurisdiction  has  been  impaneled  and  sworn 
to  try  the  cause.  Lovett  v.  State,  14  South. 
837,   838,  33  Fla.  889;    People  v.  Travers, 

19  Pac.  268,  77  Cal.  176;    Pizano  r.  State* 

20  Tex.  App.  139,  144,  64  Am.  Bep.  511;  WU- 
liams  V.  Commonwealth,  78  Ky.  93,  97;  Ex 
parte  Glenn  (U.  S.)  Ill  Fed.  257,  258;  State 
V.  Sommers,  61  N.  W.  907,  60  Minn.  90; 
Mixon  V.  State*  65  Ala.  129,  132,  28  Am.  Rep. 
605;  People  v.  Webb,  38  Cal.  467,  477,  480; 
People  V.  Cage,  48  CaL  323,  324,  826.  17  Am. 
Rep.  436;  People  v.  Higgins,  60  Cal.  857, 
358;  Whitmore  v.  State,  43  Ark.  271,  272. 
Jeopardy  therefore  attaches  before,  but  ordi- 
narily immediately  preceding,  the  taking  of 


any  step  In  the  nature  of  a  direct  Investiga- 
tion into  the  truth  of  the  charge.  Lipscomb 
V.  State,  25  South.  158,  163,  76  Miss.  223. 
When  the  Jury  has  been  charged  with  the 
prisoner's  deliverance.  Moore  v.  State,  50 
Tenn.  (3  Heisk.)  493,  609.  And  when  all  the 
machinery  of  the  court  has  been  fully  organ- 
ized for  trial  and  Judgment  McKenzie  v. 
State,  26  Ark.  334.  843. 

When  a  Jury  are  impaneled  on  the  trial 
of  a  person  charged  with  a  capital  offense, 
and  the  indictment  is  not  defective,  his  life 
is  in  peril  or  Jeopardy,  and  continues  so 
throughout  the  trial,  and  this  is  the  legal  un- 
derstanding of  the  term  as  used  in  the  Con- 
stitution, prohibiting  that  a  person  shall 
be  twice  put  in  Jeopardy  for  the  same  of- 
fense. "  Twice  put  In  Jeopardy*  and  "twice 
put  on  trial'  conveys  to  the  mind  several  and 
distinct  meanings,  for  we  can  readily  under- 
stand how  a  person  has  been  put  in  Jeopardy 
on  whose  case  the  Jury  have  not  passed." 
In  re  Spl^,  12  N.  C.  (1  Dev.)  491,  602. 

After  the  names  of  49  Jurors  had  been 
drawn  from  the  box,  which  had  Contained 
60,  and  8  Jurors  had  been  separately  sworn, 
it  appeared  that  11  of  the  paper  pellets  had 
been  clandestinely  removed,  whereupon  the 
court  directed  the  clerk  to  prepare  11  pel- 
lets in  place  of  those  which  had  been  re- 
moved, and  again  put  all  the  pellets  in  the 
box,  and  that  the  drawing  of  the  Jury  be 
commenced  de  novo.  The  defendant  com- 
plained that  the  tendency  of  that  order  was 
to  put  him  twice  in  Jeopardy,  and  that  the 
court  had  no  power  to  make  it.  He  was  not 
in  Jeopardy  at  the  time  of  making  the  or- 
der. The  trial  begins  when  the  Jury  is  char- 
ged with  the  defendant,  and  that  is  at  the 
moment  a  full  Jury  is  impaneled  and  sworn. 
He  is  not  in  Jeopardy  before.  Up  to  that 
point  the  court  may  postpone  the  trial  as 
lawfully  at  one  stage  of  the  proceedings  as 
another.  A  man  is  not  in  peril  from  the  ver- 
dict of  a  Jury  until  the  full  number  are 
qualified  to  barken  unto  the  evidence  and 
make  deliverance.  Alexander  r.  Common- 
wealth, 106  Pa.  1«  9. 

A  person  accused  of  crime  Is  properly 
said  to  have  been  placed  in  Jeopardy  when  a 
full  and  properly  constituted  Jury  is  sworn 
and  added  to  the  other  branch  of  the  court, 
and  all  the  preliminary  things  of  record  are 
ready  for  the  trial.  A  party  has  not  been 
placed  in  Jeopardy  until  a  full  Jury  has  been 
impaneled,  set  apart  and  sworn  for  that  par- 
ticular case.  State  v.  Robinson,  16  South. 
146,  46  La.  Ann.  769  (citing  Wright  v.  State, 
7  Ind.  824;  Morgan  v.  State»  13  Ind.  215; 
McKenzie  v.  State»  26  Ark.  384;  Hines  t. 
State,  24  Ohio  St  134);  Scott  v.  State,  20 
South.  468,  469,  110  Ala.  4a 

ZnTalid  indiotmait. 

A  party  placed  on  a  trial  nnder  an  in- 
valid indictment  has  not  been  put  in  Jeopardy. 
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Kearney  t.  State,  48  Md.  16;  People  ▼.  Tray- 
ers,  19  Pac.  268.  77  Cal.  17a 

An  accused  Is  not  in  jeopardy  when  pla- 
ced upon  trial  under  an  indictment  fonnd  by 
a  grand  jury  illegally  constituted.  Finley  t. 
State,  61  Ala.  201. 

It  would  be  a  contradiction  in  terms  to 
say  that  a  person  was  in  jeopardy  by  an  in- 
dictment under  which  he  could  not  be  con- 
victed; and  so  where  one  was  put  on  trial  un- 
der a  second  indictment,  where  during  the 
trial  under  the  first  indictment,  after  the  in- 
troduction of  a  witness  for  the  prosecution. 
It  appeared  that  there  was  a  misnomer  of  the 
party  Injured,  he  was  not  twice  in  jeopardy 
within  the  meaning  of  the  constitutional  in- 
hibition. People  T.  McNealy,  17  Gal.  832, 
335. 

After  a  jury  was  impaneled  to  try  the 
defendant  on  his  plea  of  not  guilty  to  an  in- 
dictment at  his  request  permission  was  giv- 
en to  him  to  withdraw  his  plea  of  not  guilty 
and  file  a  plea  of  misnomer  in  abatement,  and 
the  indictment  was  abated  on  that  ground. 
He  was  thereby  relieved  from  being  put  in 
jeopardy,  and  the  proceedings  in  that  case 
were,  therefore,  no  bar  to  a  subsequent  prose- 
cution for  the  same  offense.  Commonwealth 
V.  Farrell,  105  Mass.  189,  191. 

Where  an  indictment  is  quashed  on  de- 
murrer, the  defendant  is  not  in  jeopardy  un- 
der it,  and  may  be  prosecuted  under  a  second 
indictment  for  the  same  offense.  State  t. 
Gill,  83  Ark.  129,  181. 

8ame-^oqiilttal 

To  entitle  a  prisoner  to  the  benefit  of 
the  plea  of  autrefois  acquit  it  is  necessary 
that  the  crime  charged  in  the  last  bill  of 
indictment  be  precisely  the  same  as  that 
charged  in  the  first,  and  that  the  first  bill 
of  indictment  is  good  in  point  of  law.  The 
true  test  by  which  the  question  whether  such 
a  plea  is  a  sufiJcient  bar  may  be  tried  is 
whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  suf- 
ficient to  procure  a  legal  conviction  upon  the 
first.  Therefore,  where  a  prisoner  was  in- 
dicted and  acquitted  for  stealing  a  note  pay- 
able on  demand  at  the  "Merchants'  and 
Traders*  Bank  of  New  Orleans,"  such  ac- 
quittal was  not  a  bar  to  a  trial  under  a 
second  indictment,  charging  him  with  hav- 
ing stolen  a  note,  otherwise  described  in  same 
words  as  in  the  first  indictment,  but  payable 
at  "Mechanics'  and  Traders*  Bank  of  New 
Orleans."  While  the  place  of  payment  in  a 
bank  note  charged  to  have  been  stolen  need 
not  have  been  stated,  when  it  was  stated  it 
became  material,  and  therefore  evidence 
which  would  have  been  sufildent  to  convict 
under  the  second  indictment  would  not  have 
supported  a  conviction  under  the  first.  EUte 
T  .State,  l7  Tenn.  (9  Yerg.)  357,  375. 


"Jeopardy**  is  not  synonymous  with  the 
words  "twice  put  on  trial,"  and  there  is  & 
wide  difference  between  a  verdict  given  and 
jeopardy  as  a  verdict.  Whenever  the  jury 
are  charged  with  the  person,  and  the  offense 
is  punishable  by  death,  and  the  indictment 
is  not  defective,  he  is  in  jeopardy  of  life^ 
and  accordingly,  if  discharged  without  a 
verdict,  he  cannot  be  tried  again.  But  where 
a  person  is  put  on  trial  under  a  bad  indict- 
ment he  may  be  tried  again,  though  acquit- 
ted, because  his  life  was  not  in  jeopardy, 
and  the  court  could  not  have  given  judgment 
against  him  if  he  had  been  convicted.  Uni- 
ted States  V.  Gibert  (U.  S.)  25  Fed.  Gas.  1287, 
1300. 

8ame»— Ooniiotiiin. 

Jeopardy  of  life  is  when  one  is  put  upon 
his  trial  upon  a  valid  indictment  for  a  capital 
offense.  It  may  result  in  his  condemnation. 
Hence  he  is  in  jeopardy.  But  a  prisoner  is 
never  on  his  trial  unless  there  is  a  good  in- 
dictment, and  therefore  no  judgment  can  be 
pronounced  on  a  verdict  of  conviction  if  the 
indictment  is  not  good.  From  the  time  the 
trial  commences,  it  is  a  mere  form  that 
cannot  result  in  his  condemnation,  and,  if 
the  indictment  Is  not  good,  the  prisoner  Is 
not  in  jeopardy.  State  v.  Ray  (S.  O.)  Rice 
1,  5,  33  Am.  Dec.  90. 

Conviction  on  an  insufllcient  indictment, 
and  therefore  set  aside,  is  no  bar  to  anoth^ 
prosecution  for  the  same  offense.  The  ac- 
cused in  such  a  case  was  never  in  jeopardy. 
Barring  v.  Commonwealth  63  Ky.  (2  Duv.)  93, 
94. 

JurisdlotioiL  of  eoiivt. 

Though  a  competent  jury  has  been  Im- 
paneled and  sworn,  jeopardy  does  not  at- 
I  tach  if  the  court  had  no  jurisdiction  of  the 
cause.    People  v.  Travers,  19  Pac.  268»  77 
Cal.  176. 

A  person  is  not  in  legal  jeopardy  until 
put  on  trial  before  a  court  of  competent 
jurisdiction  under  an  information  or  indict- 
ment sufilcient  in  form  and  substance  to 
sustain  a  conviction,  and  the  jury  has  been 
charged  with  his  deliverance;  that  is,  im- 
paneled and  sworn.  Though  a  defendant 
has  been  tried  and  convicted  and  sentenced 
and  incarcerated  in  the  penitentiary,  he  has 
not  been  in  jeopardy  where  he  is  subse- 
quently remanded  to  the  trial  court  for 
further  proceedings  on  the  ground  that  such 
trial  court  had  not  jurisdiction.  The  in- 
carceration does  not  have  the  effect  of  ren- 
dering such  a  trial  a  legal  one,  or  investing 
jurisdiction,  when  in  law  it  had  never  ex- 
isted. In  re  McGlaskey,  87  Pac.  854,  858; 
2  Okl.  568. 

Where  a  former  trial  for  larceny  was 
void  by  reason  of  the  relationship  of  one 
of  the  members  of  the  court  to  defendant, 
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it  cannot  be  said  that  defendant  was  once 
in  Jeopardy,  within  the  legal  and  constitu- 
tional meaning  of  that  term,  since  it  implies 
a  yerdict  or  a  trial  before  some  court  pos- 
sessing Jurisdiction.  People  ▼•  Oonnor,  86 
N.  E.  807,  808»  142  N.  Y.  130. 

New  trial  or  settins;  aiide  Jndsment* 

If  a  person  be  acquitted  by  a  Jury  he 
cannot  again,  for  the  same  offense,  be 
placed  upon  trial,  for  this  would  be  to  put 
him  in  Jeopardy  within  the  direct  terms  of 
the  Constitution.  But  where  the  defendant 
moved  for  a  new  trial  after  the  Jury  had 
found  him  guilty,  and  new  trial  was  gran- 
ted, he  may  again  be  put  on  trial  upon  the 
same  facts  before  charged  against  him,  and 
the  proceedings  had  will  constitute  no  pro- 
tection. State  v.  Patterson,  88  Mo.  88,  00, 
57  Am.  Rep.  374. 

Jeopardy  does  not  attach  if,  after  a 
verdict  against  accused,  it  has  been  set  aside 
on  his  motion  for  a  new  trial.  People  ▼. 
Travers,  19  Pac.  268.  77  Cal.  176. 

Where  a  defendant  is  tried  and  convicted 
of  a  minor  offense,  the  granting  of  a  second 
trial  on  his  own  motion  is  not  a  violation  of 
the  constitutional  provision  against  double 
Jeopardy.  Johnson  v.  State,  29  Ark.  31,  46, 
21  Am.  Rep.  154. 

Jeopardy  does  not  attach  if,  after  a  ver- 
dict against  accused,  it  has  been  set  aside 
on  arrested  Judgment  People  v.  Travers, 
19  Pac.  268,  77  Cal.  176. 

Prellndnary  proceedings. 

It  is  well  settled  under  the  Constitution 
that  a  man  cannot  be  twice  put  in  Jeopardy 
of  life  or  limb  for  the  same  offense.  But 
one  who  has  not  been  put  upon  his  trial 
upon  the  merits  before  a  legal  court  of  com- 
petent Jurisdiction  has  not  legally  been  put 
in  Jeopardy.  Therefore,  if  the  circuit  court 
erred  in  any  Judgment  or  ruling  made  at 
the  instance  of  the  defendant  before  a  trial 
is  reached  upon  the  merits,  he  cannot  be 
heard  to  complain  if  such  error  is  corrected, 
and  the  case  remanded  for  further  pro- 
ceedings.   State  V.  Cheek,  25  Ark.  206,  207. 

Reversal  of  jadsnient. 

Jeopardy  is  not  considered  as  attach- 
ing, although  the  Jury  has  been  sworn,  if  the 
defendant  is  erroneously  convicted  and  ob- 
tains a  reversal  of  Judgment  Lovett  v. 
State,  14  South.  837,  838,  33  Fla.  389;  People 
V.  Travers,  19  Pac.  268,  77  Cal.  176. 

By  "Jeopardy,"  within  the  meaning  of 
the  Constitution,  is  meant  lawful  Jeopardy 
from  the  commencement  of  the  proceedings 
until  their  termination  by  a  proper  Judgment 
and  sentence  or  acquittal,  or  what  the  law 
regards  as  such.  Where,  either  for  want 
of  Jurisdiction,  or  from  some  defect  in  the 


indictment;  or  from  such  error  in  the  course 
of  the  proceedings,  the  verdict  is  set  aside, 
or  the  Judgment  arrested  on  a  writ  of  &ctot 
brought  by  the  defendant,  or  on  a  motion 
made  by  him,  and  he  is  tried  again,  he  is 
not  thereby  put  in  Jeopardy  a  second  time. 
Commonwealth  v.  Wheeler,  2  Mass.  172,  174; 
Commonwealth  v.  Peters,  53  Mass.  (12  Mete.) 
387;  Commonwealth  v.  Roby,  29  Mass.  (12 
Pick.)  496,  602;  Commonwealth  v.  Lahy,  74 
Mass.  (8  Gray)  459;  Commonwealth  t.  Gould, 
78  Mass.  (12  Gray)  171;  McKee  v.  People, 
32  N.  Y.  239;  People  v.  McKay  (N.  Y.)  18 
Johns.  212;  State  v.  Walters,  16  La.  Ann.  400; 
Jones  V.  State,  15  Ark.  261;  Turner  v.  States 
40  Ala.  21;  Gerard  v.  People,  4  IlL  (8  Scam.) 
362;  State  v.  Redman,  17  Iowa,  329;  State 
V.  Sutton  (Md.)  4  Gill,  494;  Cooley,  Const 
Lim.  (3d  Ed.)  827;  Sedg.  St  ft  Const  Law 
(2d  Ed.)  572,  573,  note  **a."  In  McKee  v. 
People,  32  N.  Y.  239,  245,  it  was  held  that 
the  term  has  no  relation  to  the  reversal  of 
an  erroneous  Judgment  and  pronouncing  a 
legal  one  pursuant  to  a  legal  conviction.  Ac- 
cordingly, where  a  final  Judgment  is  re- 
versed on  account  of  an  erroneous  sentence^ 
and  the  case  remanded  for  a  proper  sentence, 
the  resentence  does  not  put  tlie  prisoner  twice 
in  Jeopardy  within  the  meaning  of  the  Con- 
stitution, though  he  has  served  a  part  of 
his  time  under  the  original  sentence.  Com- 
monwealth V.  Murphy,  54  N.  E.  860.  861, 
174  Mass.  369,  48  L.  B.  A.  893,  75  Am.  St 
Rep.  353. 

SvbmissioiL  to  Jnry. 

"Jeopardy"  within  constitutional  provi- 
sions declaring  that  a  man  shall  not  be  twice 
put  in  Jeopardy  for  the  same  offense  means 
that  the  case  of  the  defendant  was  submitted 
to  the  Jury,  at  which  time  Jeopardy  at- 
taches. Foster  v.  State^  7  South.  185,  88  Ala. 
182. 

Trial  by  Juds^e. 

One  who  has  been  tried  on  a  criminal 
charge  before  the  judge,  as  contradistinguish- 
ed from  the  court  lias  not  been  put  in 
Jeopardy  within  the  meaning  of  the  constitu- 
tional prohibition,  since  such  proceeding  was 
absolutely  coram  non  Judice,  and  void.  Dunn 
V.  State,  2  Ark.  (2  Pike)  229,  256^  85  Am. 
Dec.  64. 

Verdict  reoelTed  after  term* 

When  a  valid  indictment  has  been  re- 
turned by  a  competent  grand  Jury  to  the 
court  having  Jurisdiction,  and  the  defendant 
has  been  arraigned  and  pleaded,  a  Jury  has 
been  impaneled  and  sworn  and  charged  with 
the  case,  and  all  the  preliminary  things  of 
record  are  ready  for  the  trial,  the  Jeopardy 
contemplated  by  the  Constitution  has  then 
attached,  and  the  defendant  is  entitled  to 
verdict  When,  in  such  a  case,  the  verdict 
was  received,  and  the  Judgment  entered  on 
the  Monday  after  the  term  expired  although 
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the  record  showed  that  the  yerdlct  was 
agreed  upon  during  the  term,  and  was  not  re- 
turned into  court  because  of  the  absence  of 
the  Judge,  and  the  record  failed  to  show 
any  legal  reason  for  such  absence,  or  for 
the  prolongation  of  the  term  beyond  the 
regular  time  fixed  by  law,  the  reception  of 
the  verdict  at  that  time  was  void,  and  the 
defendant,  having  been  in  jeopardy,  Is  en- 
titled to  his  discharge.  Morgan  t.  State^  13 
Ind.  215,  21d.    . 

JEOPARDY  OF  IJMB. 

''Jeopardy  of  limb,**  as  used  In  Const 
U.  S.  Amend.  5,  which  provides,  "nor  shall 
any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  *jeopardy  of  limb,' "  refers 
to  the  nature  of  the  offense — that  is,  to 
offenses  which  in  former  ages  were  punish- 
able by  dismemberment — and  it  comprises 
the  crimes  denominated  In  the  law  felonies. 
People  V.  Goodwin  (N.  Y.)  18  Johj^s.  137,  201, 
9  Am.  Dec.  203. 

JERK. 

By  "jerking  a  car  in"  is  meant  giving 
it  a  jerk  with  the  engine  and  letting  It  run 
without  the  engine  being  attached  to  it. 
Louisville  &  N.  B.  Ck>.  T.  Logsdon  (Ky.) 
71  S.  W.  905. 

JERKY. 

A  *'jerky"  is  a  concord  mail  wagon  or 
canvas  back  without  windows,  with  canvas 
cover  and  sides.  Sanderson  v.  Frazier,  5 
Pac.  632,  635,  8  Colo.  79,  54  Am.  Rep.  544. 

JETSOM. 

Jetsom  is  when  a  ship  is  in  danger  of 
being  sunk,  and,  to  lighten  the  vessel,  the 
goods  are  cast  into  the  sea.  Lacaze  t.  Penn- 
sylvania (Pa.)  Add.  58,  62. 

JETTISON. 

See  "Equitable  Jettison.'^ 
As  peril  of  the  sea,  see  "Perils  of  the 
Sea." 

Jettison  means  the  throwing  overboard 
of  a  i)ortlon  or  all  of  the  cargo  of  the  ship 
for  the  purpose  of  lightening  it  so  that  It 
may  better  endure  the  stress  of  weather. 
Gray  v.  Walm  (Pa.)  2  Serg.  &  R.  229,  254^ 
7  Am.  Dec.  642. 

Jettison,  in  its  largest  sense,  signifies 
any  throwing  overboard,  but  in  its  ordinary 
sense  it  means  a  throwing  overboard  for  the 
preservation  of  the  ship  and  cargo,  and  the 
term  includes  throwing  property  overboard 
or  setting  fire  to  a  ship  to  prevent  them 


from  falling  into  the  hands  of  an  enemy. 
Butler  V.  Wildman,  3  Barn.  &  Aid.  324,  326. 

The  word  "jettison"  is  used  in  the  mari- 
time law  to  designate  a  portion  of  a  cargo 
or  vessel  which  is  drawn  overboard  at  time 
of  peril  for  the  purpose  of  preventing  the 
loss  of  the  vessel  and  cargo.  It  is  also  used 
to  designate  the  act  of  throwing  such  goods 
overboard.  Barnard  v.  Adams,  51  U.  S.  (10 
How.)  270,  303,  13  L  Ed.  417. 

A  carrier  by  water  may,  when,  in  case 
of  extreme  peril,  it  Is  necessary  for  the 
safety  of  the  ship  or  cargo,  throw  overboard 
or  otherwise  sacrifice  any  or  all  the  cargo  or 
appurtenances  of  the  ship.  Throwing  prop- 
erty therefrom  for  such  purpose  is  called 
"jettison,"  and  the  loss  incurred  thereby  is 
called  a  "general  average  loss."  Civ.  Code 
CaL  1903,  f  2148.  Rev.  Code  N.  D.  1899,  i 
4214;  Civ.  Code  S.  D.  1903,  f  1567. 

JEWEL-JEWELRY. 

"Jewelry"  is  not  found  in  any  English 
dictionary,  and  is  probably  an  Americanism. 
It  is  defined  In  Webster  to  be  jewels  in  gen- 
eral. Commonwealth  v.  Stephens,  31  Mass. 
(14  Pick.)  370,  373. 

"The  word  'jewelry'  is  generally  used 
as  including  articles  of  personal  adornment, 
and  the  word  imports  that  the  articles  are 
of  value  in  the  community  where  they  are 
used.  A  belt  of  cowry  shells,  a  necklace  of 
bears'  claws,  a  head  ornament  of  sharks* 
teeth,  though  possessing  no  value  in  them- 
selves, are  esteemed  valuable  In  the  com- 
munities where  they  are  worn;  and  we 
therefore  constantly  find  them  referred  to 
in  books  written  in  the  English  language — 
books  of  travel,  standard  works,  encyclo- 
paedias, find  scientific  dissertations  upon  so- 
ciology— we  find  those  articles  described  In 
those  books  as  jewelry.  The  articles  of 
value  used  for  personal  adornment  In  our 
civilization  are,  and  for  centuries  have  been, 
the  precious  metals — ^gold  and  silver,  to 
which,  I  think,  platlna  Is  now  generally 
added — and  what  are  known  as  precious 
stones — the  diamond,  sapphire,  ruby,  etc 
Articles  manufactured  from  those  for  the 
purpose  of  personal  adornment  are  known 
as  articles  of  jewelry."  Bobbins  v.  Robert- 
son (U.  S.)  33  Fed.  709,  710. 

Gems  distineiilihed. 

Jewels  are  valuable  stones  set  and  pre- 
pared for  wear,  and  differ  from  gems  is 
that  the  latter  are  kept  for  curiosity  only. 
Cavendish  v.  Cavendish,  1  Brown's  Ch.  409. 

Personal  ognaments. 

Hat  pins,  hair  pins,  breast  pins,  buckles, 
and  other  similar  ornaments  adapted  for 
personal  use  or  otherwise,  and  composed  of 
base  metal  or  imitation  of  precious  metals 
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and  otherwise,  some  being  set  with  imita- 
tion precious  stones,  are  dutiable  as  jewelry. 
A.  Bader  ft  Co.  t.  United  States  (U.  8.)  116 
Fed.  541,  542. 

Plate  or  allTerware. 

In  a  will  by  which  testatrix  gaTe  her 
plate  to  certain  grandchildren  the  word 
"plate"  cannot  be  deemed  to  include  her 
**Jewels."  Jewels  cannot  be  deemed  plate. 
Conner  t.  Ogle,  4  Md.  Ch.  425,  454. 

The  term  **jewels  or  ornaments"  in  Laws 
1S97,  c.  305,  relieving  an  innkeeper  from 
liability  from  loss  of  money,  Jewels,  or  or- 
naments, where  he  furnishes  a  safe  in  the 
office  of  his  hotel,  posts  notice,  etc.,  and 
the  guest  neglects  to  deposit  such  articles 
in  the  safe^  does  not  include  silver  table 
forks  and  a  silver  soup  ladle.  Briggs  v. 
Todd,  59  N.  Y.  Supp.  22,  2e»  28  Misc.  Hep. 
208. 

Watob  and  chain. 

"Jewels,"  as  used  in  Laws  1855,  c.  42, 
which  exempts  innkeepers  who  have  provid- 
ed a  safe  and  posted  notice  of  the  fact  in 
accordance  with  the  act  from  liability  for 
money,  "jewels,  and  ornaments"  of  a  guest 
not  deposited  in  the  safe,  does  not  include 
a  watch.  It  applies  to  certain  property 
which  is  particularly  valuable  in  itself;  takes 
but  small  space,  compared  with  its  value, 
for  its  safe-keeping;  is  easy  of  concealment 
and  removal;  and  which  holds  out  great 
temptation  to  the  dishonest,  and  is  not  neces- 
sary to  the  comfort  or  convenience  of  the 
guest  while  in  his  room.-  Ramaley  v.  Le- 
iand,  43  N.  Y.  539,  541,  8  Am.  Rep.  728. 

A  gold  watch  and  chain  worn  by  a 
traveler,  and  stolen  from  his  room  at  a 
hotel,  are  not  Jewels  or  ornaments  within 
the  meaning  of  a  statute  providing  *that  the 
proprietors  of  hotels  shall  not  be  liable  for 
the  loss  of  money.  Jewels,  or  ornaments  of 
their  guests  when  the  proprietors  have  pro- 
vided a  safe  for  the  deposit  of  such  articles. 
Webster  defines  Jewels  as  "an  ornament  of 
dress,  in  which  the  precious  stones  form 
a  principal  part"  Bernstein  v.  Sweeny,  33 
N.  Y.  Super.  Ct.  (1  Jones  ft  b.)  271,  276. 

Under  an  act  exempting  keepers  of 
hotels  from  liability  for  Jewels  stolen  in 
their  establishments,  unless  the  same  are 
deposited  for  the  purpose  of  being  placed  in 
the  safe,  a  watch  and  chain  and  a  gold  pen 
and  pencil  case  are  not  considered  as  Jewels, 
but  a  part  of  the  guest's  personal  clothing 
and  appareL  Gile  t.  libby  (N.  Y.)  86  Barb. 
70,  77. 

"Jewelry,"  as  used  in  Tariff  Ind.  469, 
does  not  include  silk  vest  chains  in  which 
silk  is  the  component  of  chief  value.  Zim- 
merman V.  United  States  (U.  S.)  68  Fed. 
107. 


A  watch  is  not  within  the  statute  requir- 
ing a  guest  in  a  hotel,  in  order  to  charge 
the  proprietor  with  the  loss  of  money,  "Jew- 
els," or  ornaments,  to  deposit  the  same  with 
the  clerk  for  safe-keephog.  Becker  v.  War- 
ner, 35  N.  Y.  Supp.  739,  741,  90  Hun,  187; 
Briggs  T.  Todd,  59  N.  Y.  Supp.  23,  26,  28 
Misc.  Rep.  208;  Bamaley  v.  Leland,  43  N. 
Y.  539,  542,  3  Am.  Rep.  728.  Even  though  a 
state  coat  of  arms  is  engraved  on  the  watch, 
and  a  picture  of  the  guest's  mother  is  on  the 
inside  of  the  case.  Briggs  V.  Todd,  69  N. 
Y.  Supp.  23,  26,  28  Misc.  Rep.  208. 

As  weariac  apparel. 

See  "Wearing  AppareL** 

JOB. 

The  term  •'Job"  In  Rev.  St  I  8188,  pro- 
viding that  a  mechanic's  or  materialman's 
lien  on  oil  wells,  etc.,  may  be  obtained  by 
several  persons  on  the  same  job  in  the  man- 
ner prescribed,  etc.,  includes  drilling  or  con- 
structing an  oil  well.  Devine  v.  Taylor,  4 
O.  O.  Dec.  248,  250. 

In  a  contract  whereby  one  party  agreed 
to  put  all  the  men  at  work  on  a  certain  build- 
ing at  a  stipulated  sum  per  day,  and  then 
put  them  at  work  to  complete  any  carpen- 
ter's work  the  other  party  should  wish  at 
specified  prices,  including  the  work  i4>on 
said  building  (being  the  making  of  a  num- 
ber of  windows,  door  panels,  etc.),  the  con- 
tract, after  sundry  recitals,  concluding  thus: 
''Finally  when  the  job  is  finished  the  said 
S.  will  pay  on  settlement  the  balance,"  etc., 
such  clause  relates  to  the  job  or  work  speci- 
fied in  the  contract  to  be  done.  It  cannot  be 
understood  as  referring  to  the  finishing  of 
the  building,  for  that  is  not  provided  for  or 
mentioned  in  any  part  of  the  contract 
Stickney  v.  CasseU,  6  IlL  d  GUman)  418» 
421. 

JOBBER. 

See  "Stock  Jobber." 

Dr.  Websttf  defines  a  "jobber"  to  be  a 
merchant  who  purchases  goods  from  im- 
porters and  sells  to  retailers.  He  differs 
from  an  auctioneer,  who  does  not  purchase 
at  all,  but  sells  the  goods  of  others  for  a 
commission.  Steward  v.  Winters  (N.  Y.)  4 
Sandf.  Oh.  587,  590. 

JOBBING  BUSINESS. 

See  "Stock  Jobbing." 

"Jobbing  business,"  as  used  in  a  lease 
for  a  store  to  be  occupied  for  the  regular 
dry  goods  "jobbing  business,"  and  for  no 
other,  cannot  be  construed  to  include  the 
auction  business.    Dr.  Webster  defines  a  "Job- 
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1)61^*  to  IM  a  merchant  who  purchases  goods 
from  Importers  and  sells  to  retailers.  An 
auctioneer  does  not  purchase  at  all.  He  sells 
foods  of  others  for  a  commission.  Steward 
T.  Winters  (N.  Y.)  4  Sandf.  Oh.  587,  590. 

JOCK 

The  word  "Jock"  is  ordinarily  only  a 
dimlnutiye  name  for  ^*John."  Walter  r. 
State,  5  N.  B.  735,  787,  105  Ind.  589. 

JOCKEY. 

"Jockey,"  as  contained  in  a  condition 
for  a  race  that  the  riders  should  be  "gen- 
tlemen, farmers,  or  tradesmen  never  hayinf? 
ridden  as  regular  jockeys  or  paid  riders," 
means  one  who  follows  the  business  of  a 
Jockey  for  a  liyellhood,  and  did  not  apply 
to  one  who  had  been  in  the  habit  of  riding 
at  races,  but  had  never  been  paid  for  his 
services,  though  he  had  sometimes  received 
his  expenses.  Walmsley  v.  Mathews,  8  Bian. 
ft  Q.  133,  18& 

JOIN. 

See  "Issue  Joined." 

"Join  and  unite/'  as  used  in  Rev.  St 
c  114,  f  19,  authorizing  a  railroad  corpora- 
tion to  cross,  intersect,  "Join  and  unite"  Its 
railroad  with  any  other  railroad  before  con- 
structed at  any  point  on  its  route,  merely 
authorizes  the  bringing  together  or  forming 
of  a  physical  union  or  connection  between 
the  tracks  of  the  proposed  road  and  those 
of  the  one  already  built,  and  did  not  mean 
that  the  railways  may  Join  in  the  use  of  any 
property,  or  co-operate  together  for  any  pur- 
poses. Illinois  Cent  Ry.  Go.  v.  Chicago,  B.  & 
N.  Ry.  Co.,  13  N.  B.  140,  144,  122  111.  473. 

"Join,"  as  used  in  Laws  1876,  c.  606, 
providing  that  every  corporation  formed 
thereunder  shall  have  power  to  "Join"  and 
unite  its  railroad  with  another  railroad,  is 
synonymous  with  "united"  or  "connect"  and 
such  terms  are  used  interchangeably.  Gal- 
lagher V.  Keating,  58  N.  Y.  Supp.  366,  870, 
27  Misc.  Rep.  131. 


Join  in  oonTeyanoe* 

The  word  "Join,"  as  used  In  a  statute  re- 
quiring the  husband  and  wife  to  Join  in  the 
conveyance  of  the  wife's  separate  property " 
means  must  unite — ^that  Is,  act  together — in  JOINT, 
the  execution  of  the  deed.  Nolan  v.  Moore, 
72  S.  W.  583,  96  Tex.  341,  97  Am.  St  Rep. 
911. 


deed,  though  the  wife's  name  appears  only 
in  the  body  thereof.  Schley  v.  Pullman  Pal- 
ace Car  Co.,  7  Sup.  Ct  730,  120  U.  S.  575, 
30  L.  Ed.  789. 

Within  the  meaning  of  the  Arkansas 
statutes  (Gantt  Dig.  f  839)  which  provides 
that  to  make  a  valid  relinquishment  of 
dower  by  the  Mfe  in  the  real  estate  of  the 
husband,  she  must  "Join  him  in  the  deed  of 
conveyance,"  and  acknowledge  it  in  the  man- 
ner prescribed,  etc.,  would  include  a  case 
where  the  wife's  name  was  not  mentioned, 
in  the  first  part  of  the  deed  of  conveyance, 
but  the  said  deed  closed  with  the  following 
paragraph:  "And  I,  E.  G.,  wife  of  J.  G., 
for  the  consideration  aforesaid,  do  hereby 
release  and  relinquish  unto  the  said  R.  T. 
all  my  right  and  claim  to  dower  in  and  to 
said  lands,"  the  deed  being  signed  by  both 
the  husband  and  wife.  Meyer  v.  Gosett  38 
Ark.  377,  380. 

Gen.  St  1878,  c.  69,  f  2,  providing  that 
no  conveyance  or  contract  for  the  sale  of 
real  estate  or  any  interest  therein  by  a  mar- 
ried woman,  except  etc.,  shall  be  valid  un- 
less her  husband  Joins  with  her  In  such  con- 
veyance, means  to  unite  as  a  party  In  the 
execution  of  the  conveyance,  and  hence  a 
mere  consent  by  the  husband  to  the  execu- 
tion by  the  wife  to  her  sole  conveyance  is 
not  sufllcient  Gregg  v.  Owens,  33  N.  W. 
216,  217,  37  Minn.  61. 

The  word  "Join,"  as  used  in  stating  that 
a  husband  must  Join  in  a  conveyance  by  his 
wife  of  the  property  of  the  latter  or  a  mort- 
gage thereof,  "means  to  Join  in  the  execu- 
tion." Collins  v.  Comwell,  80  N.  B.  796,  797, 
131  Ind.  20. 

JOnCBEB. 

In  Rev.  St.  c.  61,  fi  1,  providing  that  real 
estate  directly  or  indirectly  conveyed  to  a 
wife  by  her  husband,  or  paid  for  by  him,  or 
given  or  devised  to  her  by  his  relatives,  can- 
not be  conveyed  by  her  without  the  Joinder 
of  her  husband,  the  term  "Joinder"  Implies 
that  the  assent  of  the  husband  "is  to  be 
expressed  in  writing  in  her  deed,"  but  it  is 
enough  if  he  express  his  assent  thereto 
under  his  own  hand  and  seal  in  such  con- 
veyance without  his  being  a  formal  party  to 
the  deed.  Bray  v.  Clapp,  13  Atl.  900,  80  Me. 
277,  6  Am.  St  Rep.  197. 


Act  111.  Feb.  22,  1847,  requiring  a  non- 
resident married  woman  to  Join  with  her 
husband  in  the  execution  of  conveyances  of 
her  property,  is  satisfied  by  the  fact  that 
both    sign   and   properly    acknowledge   the 


"Joint"  is  defined  as  united;  combined; 
done  by  or  between  two  or  more  unitedly; 
shared  by  or  between  two  or  more.  Kansas 
City  V.  File,  60  Kan.  157,  161,  55  Pac.  877. 

The  words  "Joint"  and  "general"  im- 
port unity,  as  distinguished  from  the  word 
"separate,"  which  implies  division  and  dls- 
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tribution.    Merrill  r.  Pepperdine,  S6  N.  B. 
921,  922,  9  Ind.  App.  4ie. 

Joint  means,  according  to  Bouvler,  a 
common  property  interest  enjoyed  or  a  com- 
mon liability  incurred  by  two  or  more  per- 
sons. As  applied  to  real  estate,  it  involves 
the  idea  of  survivorship.  State  r.  Maick,  89 
N.  W.  183,  18d,  113  Wi&  230; 

JOINT  ADVENTUBIi* 

A  Joint  adventure  is  a  limited  partner- 
ship; not  limited  in  a  statutory  sense  as  to 
liability,  but  as  to  its  scope  and  duration. 
Ross  V.  WUlett,  27  N.  Y.  Supp.  786,  786,  76 
Hun,  211. 

JOINT  BAI.I.OT. 

The  expression  "Joint  ballot,**  as  used 
in  Const  art.  4,  f  13,  providing  for  the 
election  of  Judges  by  "Joint  ballot"  of  the 
General  Assembly,  is  used  merely  for  the 
purpose  of  showing  that  the  two  branches 
of  the  body  which  are  to  elect  are  to  act 
together,  and  not  separately,  as  they  do  in 
performing  their  usual  and  ordinary  duties. 
The  term  means  Jointly  by  ballot  State  v. 
Shaw,  9  S.  G.  94,  144. 

JOINT  BOND. 

A  Joint  bond  is  one  executed  and  de- 
livered by  two  or  more  persons  Jointly.  If 
a  bond  on  its  face  purport  to  be  a  Joint  bond, 
but  is  executed  and  delivered  by  one  person 
only,  it  is  his  several  bond,  and  if  he  sign 
thereto  the  names  of  all- the  obligors,  but 
without  their  authority,  it  is  good  against 
him  only.  Ogden  v.  Wood,  16  N.  J.  Law  (1 
Har.)  453. 

On  a  "Joint  bond"  all  the  obligors  must 
be  I3ued,  but  on  a  "Joint  and  several  bond" 
a  creditor  may  sue  all  Jointly  or  one  sepa- 
rately for  the  whole  amount  It  is  the  same 
as  though  all  had  given  a  Joint  bond,  and 
each  a  separate  bond,  and  the  creditor  could 
elect  on  which  bond  he  would  sue.  Mu- 
nicipal Gourt  V.  Whaley  (B.  I.)  55  Atl.  750, 
63  L.  B.  A.  235. 

JOINT  CONTRAOT. 

A  contract  with  several  persons  for  the 
payment  to  them  of  a  sum  of  money  is  a 
Joint  contract  with  all,  and  all  the  payees 
have  therein  a  Joint  interest,  so  that  no  one 
can  sue  alone  for  his  proportion.  Rainey  v. 
Smizer,  28  Mo.  310  (citing  Par.  Con.  [7th  Ed.] 
13);  Thieman  v.  Goodnight  17  Mo.  App. 
429,  435;  Slaughter  v.  Davenport  51  S.  W. 
471,  472,  151  Mo.  26. 

Whether  a  contract  is  Joint  or  several 
may  depend  upon  the  use  of  those  terms,  or 
upon  the  obvious  nature  of  the  undertaking. 
BarUett  r.  Bobbins,  46  Mass.  (5  Mete.)  184, 
186. 


If  the  interests  of  the  obligees  is  Joint 
it  matters  not  that  the  contract  in  its  terms 
is  severaL  Slaughter  v.  Davenport  51  S.  W. 
471,  472,  151  Mo.  26.  For  example,  where 
one  who  had  a  horse  stolen  offered  a  reward 
of  $25  for  the  capture  of  the  thief,  and  after^ 
wards  certain  parties  acting  together  cap- 
tured the  thief,  there  was  a  Joint  contract 
Thieman  v.  Goodnight  17  Mo.  App.  429,  435. 

An  agreement  by  which  A«  agreed  to  pay 
B.  and  C.  a  certain  sum,  "also  $105  due  the 
said  B."  for  work  done  for  a  third  party  who 
had  previously  been  engaged  in  the  same  em- 
ployment, is  a  Joint  contract,  and  B.  cannot 
sue  for' the  $105,  unless  0.  Joins  him  as  party 
plaintiir.    Rainey  v.  Smizer,  28  Mo.  810,  311. 

JOINT  OOVENANT. 

A  Joint  covenant  is  one  where  the  legal 
interest  in  the  covenant  and  in  the  cause  of 
action  thereon  is  Joined,  though  in  its  terms 
the  covenant  may  be  several  or  Joint  and 
several.  When  the  covenant  is  in  its  terms 
several,  but  the  interest  of  the  covenantees 
is  Joint  they  must  Join  in  suing  on  the  cove- 
nant Capen  v.  Barrows,  67  Mass.  (1  Gray) 
376,  379.  See,  also.  In  re  Slingsby,  5  Coke, 
18b;  Anderson  v.  Martindale,  1  East  497. 

JOINT  DEBTOK  ACTS. 

"  'Joint  debtor  acts'  are  legislative  acts, 
which,  as  a  substitute  for  outlawry,  provide 
that,  if  process  be  issued  against  several  Joint 
debtors  or  partners,  and  served  on  one  or 
more  of  them,  and  the  others  cannot  be 
found,  the  plaintiff  may  proceed  against 
those  served,  and,  if  successful,  have  Judg- 
ment against  all."  Hall  v.  Lanning,  91  U. 
S.  160,  168,  23  L.  Ed.  271. 

JOINT  DEBTORS. 

A  surety  as  well  as  a  principal  may  be 
a  debtor,  although  the  right  of  action  on  the 
obligation  has  not  matured;  and  the  phrase 
"other  Joint  debtors"  is  broad  enough  to  em- 
brace all  persons  who  are  Jointly  indebted, 
except  partners.  Walsh  v.  Miller,  88  N.  B. 
381,  387,  51  Ohio  St  462. 

JOINT  DECREE. 

Within  the  rule  that  all  parties  against 
whom  a  Joint  Judgment  or  decree  is  rendered 
must  Join  in  proceedings  for  review  in  an 
appellate  court,  the  fact  that  the  decree  or 
Judgment  Is  Joint  in  form,  but  in  law  or  fact 
separable,  will  not  make  such  a  decree  a 
"Joint  decree."  The  New  York  (D.  S.)  104 
Fed.  561,  563,  44  C.  C.  A.  8& 

JOINT  DEED. 

The  Code,  f  3015,  providing  that  the  hns- 
band  and  wife  by  their  "Joint  deed'*  may 
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mmvej  the  real  estate  of  the  wife  In  like 
manner  as  she  might  do  by  her  separate 
deed,  etc.,  does  not  require  that  the  hus- 
band's name  appear  in  the  body  of  the  deed. 
It  Is  sufficient  if  he  join  in  signing,  sealing, 
and  aclcnowledglng.  Clark  ▼•  Clark,  18  Pac. 
1,  5,  16  Or.  224. 

JOIKT  DISTRICT  SISWEBS. 

"Joint  district  sewers,"  as  defined  In  a 
city  charter  establishing  a  sewer  system,  are 
those  constructed  or  acquired  under  the  au- 
thority of  an  ordinance  uniting  one  or  more 
districts  or  unorganized  territory  for  the  pur- 
pose of  providing  main  outlet  sewers  for  the 
Joint  benefit  of  such  districts  or  territory, 
and  paid  for  by  special  assessments.  Prior 
Y.  Buehler  &  Cooney  Const  Co^  71  8.  W. 
205,  206,  170  Mo.  439. 

JOINT  EMPLOYMENT. 

The  term  "Joint  employment*'  Is  con- 
stantly used  like  the  term  "conjoint  use"  to 
denote  a  use  in  the  same  machine  or  ap- 
paratus. This  Is  the  meaning  of  the  latter 
term  In  a  bill  for  the  infringement  of  five 
patents,  in  which  it  is  alleged  that  the  things 
so  pateiited  are  so  nearly  allied  In  character 
as  to  be  capable  of  conjoint  as  well  as  sepa- 
rate use.  Union  Switch  &  Signal  Co.  t« 
Philadelphia  ft  B.  B.  Co.  (U.  S.)  69  Fed.  833, 
834. 

JOINT  EXCEPTION. 

An  exception  to  the  giylng  of  the  third 
and  fourth  instructions  asked  by  the  defend- 
ant, assigned  as  error  on  a  motion  for  a  new 
trial  Is  a  "Joint  exception,'*  and  does  not 
bring  up  for  review  the  correctness  of  each 
separate  instruction;  and,  one  being  correct, 
the  other  will  not  be  examined  by  the  Su- 
preme Court  State  r.  Gregory,  31  N.  B. 
952,  132  Ind.  387. 

JOINT  EXPENSE. 

Laws  1857,  p.  88,  providing  that,  where 
any  two  or  more  towns  shall  be  liable  to 
build  a  bridge,  it  shall  be  done  "at  the  Joint 
expense"  of  the  towns,  imports  that  the  ex- 
pense is  to  be  equally  borne  by  the  towns 
chargeable.  Lapham  v.  Belst,  55  N.  Y.  472, 
479. 

JOINT  HEIRS. 

The  Joint  heirs  of  two  persons  are  the 
heirs  of  both  at  the  death  of  the  survivor. 
Their  Joint  heirs  cannot  be  determined  be- 
fore that  time,  for  one  who  died  before  the 
death  of  the  survivor  would  not  be  his  or  her 
heir.  Gardiner  t.  Fay,  65  N.  E.  825,  182 
Mass.  492. 


JOINT   INTEBE8T. 

A  "Joint  Interest"  is  one  owned  by  sev- 
eral persons  in  equal  shares,  by  a  title  cre- 
ated by  a  single  will  or  transfer,  when  ex- 
pressly declared  In  the  will  or  transfer  to  be 
a  Joint  tenancy,  or  when  granted  or  devised 
to  executors  or  trustees  as  Joint  tenants. 
Civ.  Code  1903.  Cal.  S  683;  Civ.  Code  Mont 
1895,  S  1105;  Rev.  Codes  N.  D.  1899,  i  8283; 
Civ.  Code  S.  D.  1903,  f  199. 

A  deposit  In  a  bank,  made  by  the  wife, 
of  money  which  Is  her  separate  property  In 
the  names  of  the  husband  and  wife,  payable 
to  either,  does  not  give  the  husband  a  Joint 
interest  in  the  deposit.  Denigan  v.  San 
Francisco  Sav.  Union,  59  Pac.  390,  392,  127 
Cal.  142,  78  Am.  St  Bep.  35. 

JOINT  UVES. 

"Joint  lives,"  as  used  in  a  decree  In  equi- 
ty by  which  a  husband  and  wife  are  to  re- 
ceive certain  proportions  of  a  fund  arising 
from  the  sale  of  land  belonging  to  the  wife 
during  their  Joint  lives,  means  the  time  of 
their  coverture,  and  in  contemplation  of  law 
that  period  is  reached  when  the  wife  has  se- 
cured a  divorce  as  completely  as  if  the  hus- 
band had  died.  Hlghley  t.  Allen,  8  Mo.  App. 
521,  524. 

JOINT  MAKEB. 

The  term  "Joint  maker,**  when  used  to 
designate  the  third  person  who  indorses  a 
note  before  delivering,  is  used  interchange- 
ably with  "original  promisor,"  and  he  is  not 
a  Joint  maker  in  the  sense  that  thereby  the 
Instrument  becomes  a  Joint  instrument  By 
indorsing  his  name  on  the  back  be  promises 
to  do  the  same  thing  as  the  original  promisor, 
who  signs  on  the  face,  to  wit,  to  pay  the 
money  at  the  specified  time;  and  in  this 
sense  they  may  he  deemed  as  Joint  makers, 
and  as.  In  point  of  form,  each  promises  for 
himself,  the  undertaking  may  be  treated  as 
several  as  well  as  Joint  Wade  ▼•  Creighton, 
36  Pac  289,  25  Or.  455. 

JOINT  OBUGATION. 

"A  Joint  obligation  onder  the  law  of 
Louisiana  binds  the  parties  thereto  only  for 
their  proportion  of  the  debt,  while  a  solidary 
obligation,  on  the  contrary,  binds  each  of  the 
obligors  for  the  whole  debt"  Groves  v.  Sen- 
tell,  14  Sup.  Ct  898^  901,  153  U.  &  465,  38 
L.  Ed.  785. 

JOINT   OWNERS. 

The  words  "Joint  owners"  of  personal 
property  as  used  in  St  1891,  c.  383,. describe 
the  ownership  where  the  property  belongs  or 
may  belong  to  two  or  more  persons  In  un* 
divided  shares,  and  are  not  limited  to  cases 
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where  there  Is  a  Joint  tenancy  isx  the  strict 
and  technical  sense  of  those  words.  Haven 
T.  Haven,  64  N.  B.  410,  412,  181  Mass!  578. 

In  an  action  to  decide  the  ownership  of 
ah  account  at  a  savings  bank  the  entry  in  the 
passbook  read,  "M.  &  J.,  Joint  owners,  pay- 
able to  either  or  snrvlvor."  It  appeared  that 
the  former  was  the  aunt  of  the  latter;  that 
she  was  a  domestic  In  a  family,  and  in  the 
habit,  when  opening  an  account  In  a  savings 
bank,  to  put  a  second  name  on  the  bank- 
book as  a  matter  of  convenience  in  case  of 
Illness;  that  the  deposit  was  the  bulk  of  her 
savings  for  years;  that  the  niece  never  ob- 
tained possession  of  the  passbook  until  after 
the  aunt's  death;  and  that  the  latter  made 
a  will,  which  would  be  of  no  effect  If  she  In- 
tended to  give  the  deposit  to  the  niece.  Held 
that,  notwithstanding  the  meaning  of  the 
phrase  "Joint  owners,"  they  could  not  be  con- 
strued, under  the  circumstances,  as  Indicat- 
ing Joint  ownership  of  the  savings  fund. 
Gorman  v.  Gorman,  88  Atl.  1038,  1039,  87 
Md.  338. 

JOINT    PKOPEBTT« 

"Joint  property,"  as  used  in  the  statute 
providing  that  the  Joint  property  of  all  the 
defendants  may  be  taken  in  execution  for 
the  satisfaction  of  the  Judgment,  the  term 
"Joint  property"  means  partnership  property. 
Klelnschmldt  v.  Freeman,  2  Pac.  275,  277,  4 
Mont  400. 

A  Judgment  which  a  town  had  obtained 
against  a  village  therein  for  the  benefit  of 
the  entire  town.  Including  the  village,  is 
Joint  property  of  the  town  and  village,  with- 
in Rev.  St  1878,  S  852,  providing  for  a  village 
becoming  a  separate  municipality,  and  the 
division  of  Joint  property  between  the  town 
and  the  vHlage  situated  therein.  State  t. 
Maick,  88  N.  W.  183,  186,  113  Wis.  238. 

JOINT  BIGHT. 

In  a  deed  of  water  rights,  by  which  a 
party  conveys  to  another  the  Joint  right 
with  him  to  all  the  water  in  the  stream  at  a 
certain  point  the  words  "Joint  right"  express 
the  purpose  of  the  grantor  to  give  to  these 
parties  an  equal  right  to  the  water  in  the 
stream,  to  be  used  successively,  as  subse- 
quently provided  In  the  deed.  Butler  Hard- 
Rubber  Co.  V.  City  of  Newark,  40  Atl.  224^ 
228,  61  N.  J.  Law,  32. 

JOINT   SESSION. 

The  term  "Joint  session"  in  relation  to 
a  legislature  has  a  well-recognized  meaning, 
and  implies  the  meeting  together  and  com- 
mingling of  the  two  houses,  which,  when  so 
met  and  commingled,  act  as  one  body.  Each 
member  of  that  body,  when  It  has  been  once 
properly  and  lawfully  convened,  has  equal 


rights,  and  his  vote  has  equal  weight  with 
that  of  any  other  member.  Snow  t.  Hudson^ 
43  Pae.  260,  262,  66  Kan.  87& 

Jonrr-STOOK  ookpant. 

Any  Joint-stock  company,  see  **Ajij.^ 
Other  Joint-stock  company,  see  "Other." 

A  "Joint-stock  company"  is  an  associa- 
tion of  individuals  for  the  purpose  of  profit 
possessing  a  common  capital  contributed  by 
the  members  composing  it  such  capital  being 
commonly  divided  Into  shares,  of  which  each 
member  possesses  one  or  more,  and  which 
are  transferable  by  the  owner.  The  business 
of  the  association  is  under  the  control  of  cer- 
tain selected  individuals  called  directors. 
Allen  V.  Long,  80  Tex.  261,  16  S.  W.  43,  26 
Am.  St  Bep.  735;  Willis  v.  Chapman,  35  Atl. 
458,  461;  Adams  Exp.  Co.  t.  Schofleld,  64 
S.  W.  803,  804,  111  Ky.  832. 

A  "Joint-stock  company"  is  an  associa- 
tion of  individuals  possessing  a  common  capi- 
tal divided  into  shares,  of  which  each  mem- 
ber possesses  one  or  more.  These  shares  rep- 
resent the  interest  of  the  members,  and  are 
transferable  only  by  the  owners,  without  the 
consent  of  the  other  members  or  the  cred- 
itors of  the  association.  An  indictment  for 
embezzlement  alleged  that  the  owner  of  the 
property,  an  express  company,  was  a  Joint- 
stock  association  and  corporation.  It  was 
shown  that  the  company  had  transacted  busi- 
ness as  such  an  association,  having  a  presi-- 
dent  treasurer,  and  secretary,  and  that  the 
laws  of  the  state  under  which  the  company 
assumed  to  act  provided  that  such  associa- 
tions should  be  deemed  corporations.  De- 
fendant as  agent  of  the  company,  had  receiv- 
ed its  money  orders  to  sell,  and  had  embez- 
zled the  proceeds.  Held,  that  the  proof  of 
the  de  facto  existence  of  the  company  was 
sufficient  to  sustain  the  indictment  Kossa- 
kowski  V.  People,  53  N.  B.  115,  117,  177  lit 
563. 

In  Joint-stock  companies  the  death  or 
withdrawal  of  a  member  or  transfer  of  his 
interest  does  not  involve  a  dissolution  of  the 
company,  as  in  ordinary  partnerships.  In 
such  companies  there  is  no  delectus  personae. 
Willis  T.  Chapman,  35  Atl.  458,  461,  68  Vt 
458. 

A  "Joint-stock  association"  is  hybrid  In 
its  character.  It  is  regarded  for  some  pur- 
poses as  a  corporation  and  for  other  pur- 
poses as  a  partnership.  In  re  Jones,  58  N. 
Y.  Supp.  883,  884,  28  Misc.  Rep.  356. 

The  words  "Joint-stock  company"  include 
every  corporation  having  a  Joint  stock  or  cap- 
ital divided  into  shares  owned  by  the  stock- 
holders respectively.  Code  W.  Va.  1888,  p. 
544,  c.  58,  S  1. 

St  1874,  c.  222,  relating  to  dividends  of 
Joint-stock,  fire,  and  marine  insurance  com- 
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IMmles,  does  not  apply  to  insurance  com- 
panies establlBhed  under  special  charters.' 
The  distinction  is  observed  throughout  the 
General  Statutes  between  corporations  estab- 
lished under  special  charters  and  those  or- 
ganized under  general  laws,  and  when  the 
term  "joint-stock  company"  is  used  it  clearly 
refers  to  the  latter  class.  Attorney  General 
T.  Mercantile  Marine  Ins.  Co.,  121  Mass.  524, 
625. 

As  assoelAtloiL. 

See  "Association.'* 

Oorporatlons  and  partnersldps  cHstln>» 
S:iiished. 

As  corporation,  see  "Corporation." 
As  partnership,  see  "Partnership." 

A  joint-stock  company  at  the  common 
law  lies  midway  between  a  corporation  and 
a  copartnership.  It  is  an  association  of  per- 
sons for  the  purpose  of  business,  having  a 
capital  stock  divided  into  sharea  and  govern- 
ed by  articles  of  association,  which  prescribe 
its  objects,  organization,  and  procedure,  and 
the  rights  and  liabilities  of  its  members,  ex- 
cept that  the  articles  cannot  release  the 
members  from  their  liability  as  partners  to 
the  creditors  of  the  company.  There  is  an 
essential  difference  between  a  Joint-stock 
company  as  it  existed  at  the  common  law 
and  a  Joint-stock  company  having  extensive 
statutory  powers  conferred  upon  it  by  the 
state  within  which  it  is  organized.  Lyon 
V.  Denison,  45  N.  W.  358,  361,  80  Mich.  371, 
8  L.  B.  A.  358. 

A  Joint-Stock  company  is  not  a  pure  part- 
nership, and  its  members  are  recognized  as 
an  aggregate  body;  and  neither  is  it  a  cor- 
poration, as  their  members  are  liable  to  con- 
tribute to  the  debts  of  the  collective  whole. 
A  Joint-stock  company  is  an  association  of 
persons  intermediate  between  corporations 
and  ordinary  partnerships,  and  partakes  of 
the  nature  of  both.  Oliver  v.  Liverpool  & 
London  Life  &  Fire  Ins.  Co.,  100  Mass.  531, 
540  (citing  Lindl.  Partn.  [2d  Ed.]  6). 

A  Joint-stock  company  is  an  association 
of  individuals  for  business  purposes,  in  which 
the  capital  invested  is  divided  into  shares, 
which  are  distributed  to  the  members  in 
proportion  to  the  amount  contributed;  the 
association  having  a  common  name,  in  which 
it  may  sue  and  be  sued.  But  while,  in  these 
points,  it  is  like  a  corporation,  it  is  not  so 
in  fact,  since  it  differs  from  a  corporation 
both  in  the  fact  that  it  is  not  a  legal  entity 
separate  and  distinct  from  its  stockholders, 
but  also  it  the  fact  that  all  of  its  mem- 
bers are  Jointly  and  severally  personally  lia- 
ble for  its  debts.  Sandford  v.  Board  of 
Sup'rs  of  New  York  (N.  Y.)  16  How.  Prac. 
172. 

A  "Joint-stock  association"  is  w^  defin- 
ed in  Lin^ley  on  Partnership  as  consisting 


of  many  persons  having  transferable  shares 
in  a  common  fund,  and  the  same  writer  says 
(chapter  5)  that  the  principal  difference  be- 
tween a  copartnership  and  a  Joint-stock  asso- 
ciation is  that  there  is  in  the  latter,  as  a 
rule,  no  delectus  personarum,  and  a  transfer 
of  the  shares  on  the  death  of  a  member  does 
not  dissolve  it.  The  essential  difference  be- 
tween a  corporation  and  a  Joint-stock  asso- 
ciation lies  in  the  fact  that  a  corporation 
drowns  the  individual  rights,  while  the  asso- 
ciation leaves  the  individual  rights  unchan- 
ged and  unimpaired.  Lane  v.  Albertson,  70 
N.  T.  Supp.  947,  953,  78  App.  Div.  607. 

Joint-stock  companies  are  distinguisha- 
ble from  "partnerships,"  as  that  term  is 
ordinarily  used,  only  in  the  respect  that  the 
death  or  withdrawal  of  one  or  more  members 
does  not  effect  a  dissolution,  and  stock  can 
be  bought  and  sold  without  affecting  the  in- 
tegrity of  the  concern.  Industrial  Lumber 
Co.  V.  Texas  Pine  Land  Ass'n,  72  S.  W.  875, 
878,  31  Tex.  Civ.  App.  375. 

jonrr-sTOCK  plan  . 

The  Joint-stock  plan  referred  to  In  Act 
May  1,  1876,  providing  that  companies  in- 
corporated thereunder  must  be  organized  on 
a  "Joint  stock  or  mutual  plan,"  and  that  one 
company  cannot  insure  on  both  plans,  ap- 
plies to  companies  issuing  policies,  selling 
on  a  credit  of  the  capital  stock  of  the  com- 
pany to  one  who  may  be  an  entire  stranger 
to  the  company,  and  who  acquires  no  right 
to  membership  by  reason  of  his  policy,  or  to 
participate  in  its  profits,  and  be  should  sub- 
ject himself  to  no  liability  by  reason  of  its 
loss.  Given  v.  Bettew,  29  Aa  703,  704, 
162  Pa.  638. 

JOINT   TENANOT. 

An  estate  in  "Joint  tenancy"  is  an  es- 
tate arising  by  purchase  or  grant  to  two  or 
more  persons.  The  great  incident  of  Joint 
tenancy  is  suivivorship,  by  which  the  entire 
tenancy  on  the  decease  of  any  Joint  tenant 
runs  to  the  survivors,  and  at  length  to  the 
last  survivor.  Simons  v.  McLain,  32  Pac. 
919,  920,  51  Kan.  153. 

A  "Joint  tenancy"  is  an  estate  held  by 
two  or  more  persons  Jolntiy,  so  that  during ' 
the  lives  of  all  they  are  equally  entitled  to 
the  enjoyment  of  the  land^  or  its  equivalent 
in  rents  and  profits.  But  upon  the  death  of 
one  his  share  vests  in  the  survivor  or  sur- 
vivors until  there  should  be  but  one  survivor, 
when  the  estate  becomes  one  in  severalty  in 
him,  and  descends  to  his  heirs  upon  his 
death.  It  must  always  arise  by  purchase, 
and  cannot  be  created  by  descent  Such  es- 
tates may  be  created  in  fee  for  life  or 
years,  or  even  in  remainder.  Thomburg  v. 
Wiggins,  84  N.  E.  999,  1000,  135  Ind.  178, 
22  L.  B.  A.  42,  41  Am.  St  Bep.  422. 
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In  order  to  constitute  an  estate  In 
''joint  tenancy,*'  the  tenants  thereof  must 
have  one  and  the  same  interest,  arising  by 
the  same  conveyance,  commencing  at  the 
same  time,  and  held  by  one  and  the  same 
nndivided  possession.  The  chief  peculiarity 
of  this  interest  is  the  rij^ht  of  survivorship, 
by  which,  upon  the  death  of  one  Joint  ten- 
ant the  entire  tenancy  remains  to  the  sur- 
viving co-tenants,  not  to  the  heirs  or  other 
representatives  of  the  deceased,  the  last  sur- 
vivor taking  the  whole  estate.  City  of  Louis- 
ville V.  Coleburne,  56  S.  W.  681,  682.  108  Ky. 
420;  Fair  v.  Trustees  of  Grand  Lodge  A« 
O.  U.  W.,  63  N.  W.  738,  740,  83  Wis.  446. 
18  L,  R.  A.  249,  85  Am.  St  Rep.  73.  Thus 
a  mutual  benefit  insurance  certificate  paya- 
ble to  the  wife  and  daughter  of  deceased 
creates  a  joint  tenancy  in  the  beneficiaries, 
with  the  right  of  survivorship.  Farr  v.  Trus- 
tees of  Grand  Lodge  A.  O.  U.  W.,  53  N.  W. 
738,  740,  83  Wis.  446,  18  L.  R.  A«  249,  35 
Am.  St  Rep.  73. 

Estate  by  entireties  distinsruished. 

A  joint  tenancy  implies  seisin  per  my  et 
per  tout  while  an  estate  in  entirety  Implies 
only  a  seisin  per  tout  Appeal  of  Lewis,  48 
N.  W.  580,  581,  85  Mich.  340,  24  Am.  St 
Rep.  94. 

As  estate  of  inberitaaioe. 

See  ''Estate  of  Inheritance.** 

Grant  to  bnsband  and  wlf  •• 

In  contemplation  of  law  the  husband 
and  wife  for  most  purposes  are  considered 
as  but  one  person.  Chancellor  Kent  in  his 
Commentaries,  says:  "If  an  estate  in  land  be 
given  to  the  husband  and  wife,  or  a  joint 
purchase  be  made  by  them  during  coverture, 
they  are  not  properly  joint  tenants,  nor  ten- 
ants in  common,  for  they  are  but  one  person 
in  law,  and  cannot  take  by  moieties.  They 
are  both  seised  of  the  entirety,  and  neither 
can  sell  without  the  consent  of  the  other, 
and  the  survivor  takes  the  whole.'*  So  the 
statute  which  abolishes  estates  in  joint  ten- 
ancies, except  where  the  conveyance  to  two 
or  more  persons  especially  provides  that  they 
shall  take  and  hold  as  joint  tenants,  does 
not  affect  a  conveyance  to  a  husband  and 
wife  or  the  estate  by  entirety  which  they 
take  thereunder.  Ketchum  v.  Walaworth,  5 
Wis.  95,   102,  68  Am.  Dec.  49. 

Conveyances  to  husband  and  wife,  by 
reason  of  the  unity  of  husband  and  wife,  are 
not  strictly  joint  tenancies,  but  conveyances 
to  one  person.  City  of  Louisville  v.  Cole- 
burne. 56  S.  W.  681,  682.  108  Ky.  420. 

Tenancy  in  oommon  distinevished. 

The  only  practical  difference  between 
the  estates  of  joint  tenancy  and  tenancy  in 
common  is  the  right  of  survivorship,  and,  as 
the  statute  has  abolished  this,  and  provided 


that  the  estate  holden  should  be  eonsldered 
in  the  same  manner  as  if  they  had  been 
tenants  in  common,  all  distinction  has  been 
destroyed.  Redemptorist  Fathers  t.  Lawler, 
64  Ati.  487,  488»  206  Pa.  24. 

JOINT  TENANTS. 

Where  each  tenant  in  common  Is  seised 
per  my  et  per  tout,  such  tenure  would  make 
each  tenant  a  joint  tenant  Lytle  Creek  Wa- 
ter Co.  V.  Perdew,  4  Pac.  426,  430.  66  Cal. 
447  (citing  2  Bl.  Comm.  182). 

The  use  of  the  words  'loint  tenants"  In 
the  appropriate  places  In  a  deed  of  convey- 
ance is  sufficient  to  create  an  estate  of  joint 
tenancy  under  the  statutes  of  this  state, 
without  the  use  of  the  words  "and  not  an 
estate  of  tenancy  in  common"  or  their  equiv- 
alent Coudert  v.  Earl,  18  Aa  220,  221, 
46  N.  J.  Eq.  (18  Stew.)  654. 

JOINT  THROUGH  BATES. 

"Joint  through  rates,"  as  used  In  Acts 
27th  Gen.  Assem.  c.  17,  f  283,  amendatory 
i  of  Acts  27th  Gen.  Assem.  c.  28,  providing 
for  the  establishment  by  the  board  of  rail- 
road commissioners  of  "through  joint  rates" 
between  points  on  connecting  lines,  are  joint 
rates  of  charges  for  the  transportation  of 
freight  from  cars,  covering  all  the  charges 
for  the  transportation  over  the  two  or  more 
roads,  as  though  they  constituted  one  road, 
the  rates  fixed  determining  the  whole  charges. 
These  joint  rates  consisting  of  the  separate 
rates  of  each  separate  road,  as  their  services 
in  the  transportation  of  the  freight  on  cars 
are  not  always  equal  because  of  difference 
in  the  distances  of  transi)ortation,  and  for 
other  reasons  the  reasonable  charges  which 
each  ought  to  make  cannot  be  equaL  The 
railroad  commissioners,  when  establishing 
joint  through  rates,  establish  a  rate  for  each 
road,  which,  when  united,  will  be  the  joint 
through  rates.  Burlington,  O.  R.  &  N.  Ry. 
Co.  T.  Dey,  48  N.  W.  88,  102,  82  Iowa,  812, 
12  L.  R.  A.  436,  31  Am.  St  Rep.  477. 

JOINT  TRESPASS. 

Black's  Law  Dictionary  defines  ''joint 
trespass"  as  two  or  more  persons  who  unite  in 
committing  a  trespass.  Hence,  where  various 
property  holders  who  ran  water  from  their 
premises  into  an  underground  pipe  which  ran 
into  an  open  sewer  along  plaintiff*s  wall, 
flooding  his  premises,  acted  entirely  inde- 
pendent of  each  other,  none  of  them  believing 
that  any  Injury  tvould  result  therefrom  to 
plaintiff's  property,  they  were  not  joint  tres- 
passers. Bonte  T.  Postel,  68  S.  W.  636, 
538,  109  Ky.  64,  61  L.  R.  A.  187. 

Trespass  by  several  persons  being  joint 
and  several  in  its  nature,  the  injured  person 
has  hlB  remedy  against  all  or  any  of  them. 
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nnd  may  enter  a  nolle  prosequi  as  to  any  of 
tnern  at  any  time  before  final  Judgment 
Allen  Y.  Craig,  13  N.  J.  Law  (1  J.  8.  Green) 
294»  288. 

JOINT  TRESPASSERS. 

"Joint  trespassers/'  means  persons  who 
unite  in  the  commission  of  trespass.  Kansas 
City  T.  FUe,  00  Kan.  157»  161.  65  Pac. 
877. 

JOINT  WILL* 

A  joint  will  Is  a  will  executed  by  two 
or  more  owners  of  land  in  common  "as  a 
means  of  transferring  their  several  titles  to 
one  devisee.  The  validity  of  a  Joint  will 
was  at  one  time  denied  in  England,  and  has 
been  denied  in  some  of  the  United  States, 
but  the  reasons  for  such  denial  relate  rather 
to  questions  of  probate  than  to  power  of 
the  several  testators,  and  do  not  seem  to 
have  been  regarded  as  settling  the  question 
in  the  countries  where  the  decisions  were 
rendered."  In  re  Cawley's  Estate,  20  AtL 
567,  568,  136  Pa.  628»  10  L.  B.  A.  93. 

JOIHTLT. 

"Jointly,**  as  used  In  Act  Cal.  March  28. 
1868,  f  33,  requiring  the  commissioners  to 
"Jointly  view  and  assess  upon  each  and  every 
acre  to  he  reclaimed  or  benefited  thereby  a 
certain  tax,"  etc.,  qualifies  the  words  "view" 
and  "assess,"  and  means  merely  that  the 
three  commissioners,  acting  Jointly  or  to- 
gether, shall  view  and  assess,  etc.  Reclama- 
tion Dist  No.  3  T.  Parvin,  8  Pac.  43,  44,  67 
CaL  501. 

"Jointly,"  In  a  claim  of  invention,  as 
follows:  "Two  or  more  type  wheels  moving 
independently  and  controlled  by  magnetism 
and  arranged  so  as  to  print  Jointly  or  sepa- 
rately on  one  strip  of  paper  in  two  or  more 
lines,"  etc.,  is  construed  to  mean  by  united 
action,  or  acting  In  co-operation,  and  not 
to  mean  simultaneously.  Gold  &  Stock  Tel. 
Co.  V.  Commercial  Tel.  Co.  (U.  8.)  23  Fed. 
840,  842. 

Where  a  farm  dwelling  and  farm  imple* 
ments  are  insured  by  a  fire  policy  Issued  to  a 
wife  and  husband,  and  the  dwelling  is  used 
and  occupied  as  a  farm  homestead,  and  the 
implements  are  used  on  the  farm  where  the 
dwelling  is  situated,  the  word  "Jointly,"  as 
used  in  a  representation  and  warranty  in  the 
application  that  the  property  is  owned  by 
them  "Jointly,"  should,  unless  the  contrary 
intent  is  manifest,  be  construed  in  the  popu- 
lar, and  not  in  a  legal,  technical  sense^  and, 
when  so  construed,  will  not  be  held  to  be 
untrue  simply  because  the  title  to  the  dwell- 
ing is  wholly  in  the  wife,  and  the  title  to 
the  personalty  wholly  in  the  husband.  Web- 
ster T.  Dwelling  House  Ins.  Co.,  42  N.  E. 


646,  547,  53  Ohio  St  558,  80  L.  B.  A«  719, 
53  Am.  St  Rep.  658. 

"Jointly"  in  a  will  making  a  bequest 
to  "H.  and  family  Jointly,"  signifies  a  col- 
lectlTe  body  as  Joint  heirs.  Langmaid  t. 
Hurd,  15  AU.  136,  64  N.  H.  626. 

As  ereatlms  Joint  tenanoy. 

A  money  legacy  to  two  "Jointly  and  be- 
tween them"  is  not  a  Joint  tenancy,  but  a 
tenancy  in  common,  the  words  meaning  the 
same  as  "to  be  equally  divided  between 
them."    Perkins  r.  Baynton,  1  Brown,  Ch. 

iia 

A  deed  to  a  husband  and  wife,  which 
conveys  and  warrants  to  them  Jointly  the 
premises,  etc.,  will  not  be  construed  to  cre- 
ate in  them  an  estate  in  Joint  tenancy,  ac- 
cording to  the  law  of  Indiana,  but  one  of 
entireties;  the  word  '"Jointly"  being  mere 
surplusage.  Simons  t.  Bollinger,  56  N.  B. 
23,  24,  154  Ind.  83,  48  L.  B.  A.  234. 

"Jointly,"  as  used  in  a  deed  to  two  per- 
sons Jointly,  creates  an  estate  of  Joint  ten- 
ancy, under  Rev.  St  1894,  f  3341  (Key.  St 
1881,  f  2922),  which  provides  that  a  convey- 
ance of  land  to  two  or  more  persons  shall 
be  construed  to  create  an  estate  in  com- 
mon, unless  an  estate  by  Joint  tenancy  Is 
expressly  created,  or  it  appeafs  from  the 
instrument  that  such  an  estate  was  intend- 
ed; since  to  hold  otherwise  would  render 
void  and  of  no  effect  the  word  "Jointly." 
Case  T.  Owen,  38  N.  B.  895,  139  Ind.  22, 
47  Am.  St  Rep.  253. 

The  word  "Jointly,"  found  in  a  devise 
of  certain  land  to  testator's  daughter  and 
wife,  is  not  sufilcient  to  show  clearly  and 
explicitly  that  the  testator  intended  that  the 
estate  devised  should  possess  the  attributes 
of  survivorship.  Tenants  in  common  hold 
the  estate  Jointly  until  a  severance  is  ef- 
fected, and  it  is  consistent  with  the  use  of 
the  word  to  construe  it  as  indicating  only  an 
intent  to  devise  the  estate  to  both  devisees. 
Mustain  y.  Gardner,  67  N.  B.  779,  780,  203  IlL 
284. 

JOnVTLT  AND  SEVERALLT. 

I  In  a  bond  reciting,  "We  bind  ourselves, 
our  heirs,  etc..  Jointly  and  severally,"  the 

'  words  "Jointly  and  severally"  must  be  con- 
strued distrlbutively,  so  as  to  apply  as  well 

I  to  the  obligors  as  to  their  heirs.  Jointly 
and  severally  apply  to  all  the  parties  bound, 
and  appear  to  have  been  added  in  order  to 
express  an  intention  so  to  bind  as  well  the 
obligor  as  each  and  every  of  their  heirs. 
Mitchell  y.  Darrocott  (S.  O.)  8  Brev.  145. 

A  promissory  note  was  in  the  follow- 
ing form:  "For  value  received  we  Jointly 
and  severally  promise  to  pay  R.,  or  order, 
the  sum  of  $100.00  on  demand  with  interest 
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[Signed]  P.  and  J.  for  G."  It  was  contended 
that  the  words  "Jointly  and  seyerally"  in  the 
note  indicated  a  personal  promise  by  P. 
and  Jm  and  could  have  no  proper  applica- 
tion to  a  promise  by  Q.  alone.  In  answer 
to  this  contention  the  court  said  that:  **If 
there  were  not  other  words  in  the  contract 
indicating  mor^  strongly  the  purpose  to  bind 
Q.,  then  perhaps  the  words  'Jointly  and  sev- 
erally' should  control  the  construction  to  be 
given  to  these  notes;  but  that  the  form  of 
the  signature  of  the  notes  so  clearly  mani- 
fested the  purpose  to  be  the  execution  of 
a  contract  binding  solely  upon  G.  that  i^ 
either  was  to  be  rejected  as  surplusage  and 
of  no  effect,  it  should  be  the  words  'Jointly 
and  severally.' "  Rice  v.  Gove^  S9  Mas&  (22 
Pick.)  168,  161,  162. 

Where  a  note  recited  that  "on  demand 
we  Jointly  and  severally  promise  to  pay  to 

the  sum  of ,"  and  the  same  was 

signed  by  two  parties,  and  after  their  sig- 
natures appeared  the  word  "directors,"  the 
words  "Jointly  and  severally"  were  equiva- 
lent to  "Jointly  and  personally,"  and  hence 
the  signers  were  personally  liable  on  the 
note.    Healey  v.  Story,  3  Exch.  2,  3. 

JOINTLY  nCBEBTED. 

Within  the  meaning  of  Code,  i  875, 
which  provides  that  when  a  Judgment  shall 
be  recovered  against  one  or  more  of  several 
persons  Jointly  indebted  on  a  contract,  by 
proceedings  as  provided  in  section  136,  those 
who  are  not  originally  summoned  to  an- 
swer the  complaint  may  be  summoned  to 
show  cause  why  they  should  not  be  bound 
by  the  Judgment  in  the  same  manner  as  if 
they  had  been  originally  summoned,  the 
words  "Jointly  indebted"  do  not  include  the 
surviving  partner  of  a  partnership  and  the 
executors  of  the  deceased  partner,  as  the 
surviving  partner  at  the  time  had  the  con- 
trol of  the  business  and  the  legal  right  to 
settle  the  partnership  debts.  Richter  y.  Pop- 
penhausen,  42  N.  Y«  373,  376. 

JOINTURE. 

"Jointure  is  defined  by  Bouvler  to  be 
a  competent  livelihood  of  freehold  for  the 
wife  of  lands  and  tenements,  to  take  effect 
in  profit  or  possession  presently  after  the 
death  of  the  husband,  for  the  life  of  the 
wife  at  least,"  Grider  v.  Eubanks,  76  Ky. 
(12  Bush)  510,  513;  Saunders  v.  Saunders,  46 
S.  W.  428,  429,  144  Mo.  482;  Bryan  v.  Bryan, 
34  S.  W.  260,  261,  62  Ark.  79,  unless  she  her^ 
self  be  the  cause  of  its  determination. 
Vance  t.  Vance,  21  Me.  364,  369,  370. 

The  word  "Jointure"  signifies  an  estate 
or  property  settled  on  a  woman  in  consid- 
eration of  marriage,  to  be  enjoyed  by  her 
nfter  ber  husband's  decease,  and  such  is 
Its  use  in  the  statutes  of  Nebraska  relating 


to  the  rights  of  married  women.    Fellers  t. 
Fellers,  74  N.  W.  1077,  1078,  54  Neb.  694. 

A  Jointure  that  bars  dower  is  a  provi- 
sion made  for  the  wife  whereby  an  estate 
may  pass  to  her  presently  after  the  death 
of  the  husband.  Chaffee  v.  Chaffee,  40  Atl. 
247,  248.  70  Vt  231. 

Jointure  is  sometimes  called  legal,  as 
when  made  before  a  marriage,  and  some- 
times equitable,  as  when  made  after  mar- 
riage. Originally  it  took  the  form  of  a  con- 
veyance to  husband  and  wife  during  their 
lives,  and  after  the  husband's  death  to  the 
wife.  Jointure  is  a  vested  interest  in  the 
land,  and  the  wife  takes  it  as  a  purchaser. 
Saunders  v.  Saunders,  46  S.  W.  428^  429,  144 
Mo.  482. 

As  liarriiis  dower. 

Originally  the  word  "Jointure**  denoted 
a  Joint  estate  limited  to  husband  and  wife 
for  life  or  in  tail,  which  was  not  created  for 
the  purpose  of  barring  dower,  but  to  secure 
a  competent  provision  for  the  wife  after 
the  husband's  death,  in  view  of  the  fact 
that  the  greater  part  of  the  land  at  that 
time  was  held  by  trustees,  and  that  a  wife 
was  not  dowable  of  uses.  Indeed,  if  a  man 
in  consideration  of  marriage  to  be  had,  cre- 
ated an  estate  in  Jointure  in  full  satisfaction 
of  all  dower,  and  they  intermarried,  that 
was  no  bar  of  dower  at  common  law.  But 
the  word  "Jointure"  has  now  been  so  ex- 
tended by  the  statutes  of  England  and  of 
New  York  as  to  include  a  sole  estate  limited 
to  the  wife  alone,  or  a  pecuniary  provision 
in  lieu  of  dower.  There  are  two  sorts  of 
Jointures  created  by  the  statutes — ^first,  by 
an  antenuptial  agreement,  created  by  bgth 
parties,  which  prevents  the  right  of  dower 
from  every  right;  second,  a  Jointure  created 
before  marriage,  but  not  assented  to  by  the 
betrothed  wife,  or  created  after  marriage, 
which,  when  accepted  in  lieu  of  dower,  bars 
it,  but  not  before.  Graham  v.  Graham,  22^ 
N.  T.  Supp.  299,  300,  67  Hun,  829. 

A  statute  of  Ohio  provided  that;  if  any 
estate  be  conveyed  to  a  woman  as  Jointure, 
in  lieu  of  her  dower,  to  take  effect  imme- 
diately after  the  death  of  her  husband,  and 
to  continue  during  her  life,  such  conveyance^ 
should  bar  her  right  of  dower.  The  section 
was  the  adoption  of  a  similar  provision  in 
27  Henry  VIII,  c.  1056,  which  enacted  that, 
where  lands  were  settled  to  the  use  of  tbe^ 
wife,  every  woman  having  such  Jointure 
should  not  have  title  to  any  dower  in  the 
residue.  This  act  of  Parliament  was  enact- 
ed to  prevent  a  woman  from  having  both 
dower  and  Jointure,  since  before  its  passage 
a  Jointure  was  not  a  bar.  Under  such  act  of 
Parliament  the  Jointure  had  a  definite  and 
well-defined  legal  meaning.  It  was  an  es- 
tate made  to  the  wife  in  satisfaction  of 
dower,  and,  as  Sir  Bdward  Coke  said,  '*that 
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to  the  making  of  a  perfect  Jointure  six 
things  were  to  be  observed:  (1)  It  is  to  take 
effect  for  her  life,  in  possession  or  profit, 
presently  after  the  death  of  the  husband. 
(2)  It  must  be  for  her  own  life,  or  for  a 
greater  estate.  (3)  It  must  be  made  to  her- 
self, and  to  no  other  for  her.  (4)  It  must 
be  made  in  satisfaction  of  her  whole  dower, 
and  not  of  part  of  her  dower.  (5)  It  must 
be  expressed  or  averred  to  be  in  satisfaction 
of  her  dower.  (6)  It  may  be  either  before 
or  after  marriage."  Held,  that  an  estate 
to  be  conveyed  as  jointure  in  Ohio  must  pos- 
sess the  usual  requisites  enumerated  and 
the  estate  must  be  such  a  one  as  to  certainty 
and  kind  that  the  wife  on  the  death  of  her 
husband,  may  take  possession  of,  and  hold 
in  severalty,  and  not  in  common  with  others. 
Grogan  v.  Garrison,  27  Ohio  St  60,  61. 

Jointure  is  one  mode  of  barring  dower, 
but  to  have  such  effect  it  must  take  effect 
immediately  on  the  death  of  the  husband. 
Bryan  y.  Bryan,  84  S.  W.  260,  261,  62  Ark. 
79. 


As  barrias  rig;lit  mm  beix. 

One  mode  of  barring  the  claim  of  a  wid- 
ow to  dower  Is  by  settling  on  her  an  allow- 
ance previous  to  marriage,  to  be  accepted 
in  lieu  thereof.  This  is  called  a  **jointure." 
A  Jointure  is  merely  a  bar  to  the  wife's  pos- 
sible right  of  dower.  Hence,  under  a  stat- 
ute providing  that.  If  the  wife  accept  any 
jointure  from  her  husband,  or  may  within 
one  year  after  his  death  allege  whether  she 
shall  take  such  Jointure  or  other  provision 
or  retain  her  statutory  right  to  the  third, 
the  fact  that  she  has  been  given  a  jointure 
will  not  deprive  her  of  her  right  as  heir  to 
her  husband  when  he  died  seised  of  other 
lands,  leaving  neither  father  nor  mother. 
Glass  V  Davis,  21  N.  B.  319,  320,  118  Ind. 
69a 

Enjoyment  before  linsband's  deatb. 

The  word  "Jointure"  in  a  will  giving  a 
person  an  annuity  of  £300  for  his  own  bene- 
fit, and  providing  that  in  case  such  person 
should  marry  it  should  be  lawful  for  him  to 
settle  an  annuity  of  £300  on  his  wife  for  life, 
by  way  of  Jointure,  meant  that  the  annuity 
should  be  given,  not  to  the  popular  notion 
of  a  Jointure  as  something  from  which  she 
was  to  derive  no  benefit  until  her  husband's 
death,  but  an  annuity  to  take  effect  imme- 
diately. Jamieson  v.  Trevelyan,  10  Exch. 
269,279. 

As    estate    in    lien    of    satisfaotion    of  i 
dower. 

No  conveyance  to  or  for  the  benefit  of 
the  wife  can  operate  as  a  Jointure  unless 
the  estate  limited  to  the  wife  be  expressed 
or  averred  to  be  in  satisfaction  of  her  whole 
dower.  Perry  v.  Ferryman,  19  Mo.  469, 
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470,  478;    Grogan  v.  GaiTison,  27  Ohio  St- 
50,  61. 

The  term  ''Jointure,'*  as  applied  In  a* 
statute  providing  that  a  conveyance  or  de- 
vise of  real  or  personal  estate  by  way  of 
Jointure  may  bar  the  wife's  right  of  dower, 
etc.,  was  Intended  to  designate  such  estate- 
whether  created  by  conveyance  or  devise  as 
may  be  settled  upon  or  transferred  to  the 
wife  in  lieu  of  dower.  Tevis'  Bx'rs  t.  Mc- 
Creary,  60  Ky.  (8  Mete.)  151, 158. 

"Jointure,*'  as  used  in  general  statutes 
providing  that  conveyance  or  devise  of  real 
or  personal  property  by  way  of  jointure  may 
debar  the  wife's  dowry,  but  in  certain  cir- 
cumstances she  may  waive  the  jointure, 
means  such  an  estate  as  may  be  conveyed  or 
devised  to  the  wife  in  lieu  of  dowry.  It 
must  be  in  satisfaction  of  it,  and,  if  trans- 
ferred to  her  without  any  Intention  or  pur- 
pose that  it  shall  be  so,  it  does  not  operate- 
to  debar  her  claim.  Pepper  v.  Thomas,  4  8. 
W.  297,  299,  85  Ky.  539. 

As  freehold. 

A  Jointure,  to  operate  as  a  bar  of  dower 
under  the  statute,  must  consist  of  a  free- 
hold estate;  but  a  woman  under  no  legal 
disability  may  stipulate  to  substitute  any- 
thing she  pleases  in  place  of  it.  Gelzer  v. 
Gelzer  (S.  0  >  Bailey,  Eq.  879,  880,  23  Am. 
Dec   180. 

Tha  statute  provides  that  the  widow 
may  claim  dower  in  lands,  tenements,  and 
hereditaments  of  which  the  husband  was 
seised  in  fee  at  any  time  during  the  mar- 
riage, except  where  such  widow,  by  her  own 
consent,  may  have  been  provided  for  by  way 
of  Jointure  prior  to  the  marriage.  The  word 
"Jointure"  must  have  been  used  in  its  well- 
known  and  established  legal  sense.  There 
are  important  differences  in  the  law  of  Join- 
ture between  the  English  statute  and  that 
of  this  state.  By  the  former  a  Jointure 
made  in  conformity  to  its  provisions  would 
not  be  binding  on  the  widow  without  her 
consent  if  made  before  marriage,  and  also 
if  made  after  marriage,  and  not  assented  to 
by  the  widow,  after  the  death  of  her  bus- 
band.  By  the  latter  no  Jointure  could  pre- 
vent the  widow  from  claiming  her  dower 
unless  made  before  marriage,  and  with  the 
consent  of  the  intended  wife.  There  is. 
however,  no  authority  in  either  of  them  for 
considering  why  the  legal  Jointure  can  be 
composed  partly  of  a  freehold  estate  and 
partly  of  on  annuity  not  secured  on  any  es- 
tate.   Vance  v.  Vance,  21  Me.  864,  869,  370. 


JOURNAL 

See  "Public  JoumaL'* 

The  Journal  of  the  legislative  assembly 
is  "the  official  record  of  what  is  done  and 
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passed.**    Oakland  Paving  Co.  r.  HUton,  11 
Pac.  8,  9,  69  Gal.  479. 

"The  official  record  of  what  Is  'done  and 
passed,'  in  a  legislative  assembly  is  called 
the  'Journal.'  It  is  so  called,  because  the 
proceedings  are  entered  therein  in  chrono- 
logical order  as  they  occur  from  day  to  day; 
the  business  of  each  day  forming  the  matter 
of  a  complete  record  by  itself.  Hence  the 
record  is  frequently  spoken  of  in  the  plural 
as  the  'journals.'  *  *  *  In  the  two  houses 
of  Parliament,  the  clerks  take  minutes  of 
all  the  proceedings,  orders,  and  Judgments  of 
their  respective  houses  as  they  occur,  and 
make  short  entries  of  them  in  their  minutes. 
♦  ♦  •  From  these,  and  from  the  papers  on 
file,  it  is  the  duty  of  the  clerks  afterwards 
to  prepare  the  Journals,*  in  which  entries  are 
made  at  greater  length,  and  with  the  forms 
more  distinctly  pointed  out  •  •  •  All 
persons  may  have  access  to  the  Journals  of 
the  two  houses.  In  the  same  manner  as  to 
the  record  of  courts."  Montgomery  Beer 
Bottling  Works  v.  Oaston,  28  South.  497,  503, 
126  Ala.  426,  61  L.  R.  A.  896,  85  Am.  St.  Rep. 
42  (quoting  Gushing). 

"Journals  are  not  records,  but  remem- 
brances for  forms  of  proceedings  to  the  rec- 
ord. They  are  not  of  necessity,  nor  have 
they  always  been.  The  Journal  is  of  good 
use  for  the  observation  of  the  generality  and 
materiality  of  proceedings  and  deliberations 
as  to  the  three  readings  of  any  bill,  the  In- 
tercourse between  the  two  houses,  and  the 
like;  but  when  the  act  is  passed  the  Journal 
is  expired."  Martin  v.  Commonwealth,  107 
Pa.  185,  190  (quoting  King  v.  Arundel,  Ho- 
bart,  110). 

JOURNEY. 

See  **0n  a  Journey.** 

The  term  "Journey."  as  used  in  a  statute 
forbidding  the  carrying  of  weapons  except  on 
a  Journey,  should  be  construed  in  its  pop- 
ular sense,  and  includes  a  going  from  home 
by  a  highway  to  a  definite  point  far  enough 
distant  to  carry  a  person  beyond  the  circle 
of  his  neighbors  and  to  detain  him  through- 
out the  day,  and  not  within  the  routine  of  his 
daily  business.  Davis  v.  State,  45  Ark.  359, 
361.  It  is  impossible  to  lay  down  any  un- 
bending rule  or  determinate  distance  which 
will  characterize  the  act  as  a  Journey  or  the 
actor  as  a  traveler.  Much  must  depend  on 
the  circumstances  of  each  particular  case. 
A  "Journey"  is  literally  the  travel  of  a  day; 
but  one  who  is  merely  on  the  move  for  a 
day  is  not  necessarily  a  traveler,  and  a  Jour- 
ney in  the  common  acceptation  might  be 
begun  and  ended  in  a  shorter  time.  Davis 
V.  State,  46  Ark.  359,  361. 

A  "Journey,"  within  the  meaning  of  the 
statute  prohibiting  the  carrying  of  concealed 


weapons,  which  makes  an  exception  in  favor 
of  a  person  setting  out  on  a  Journey,  means 
traveling  to  a  distance  from  home  and  out 
of  the  ordinary  line  of  the  person's  duties, 
habits,  or  pleasure.  It  does  not  apply  to 
the  act  of  returning  to  his  home  after  night 
by  a  person  residing  in  the  country  contigu- 
ous to  a  city  or  town  in  which  he  lias  a  place 
of  business  to  which  he  is  in  the  habit  of  re- 
turning daily.  Eslava  y.  State,  49  Ala.  355- 
357.  Thus  whether  a  mail  carrier,  who  daily 
carries  mail  a  distance  of  30  miles,  is  on  a 
Journey,  within  the  meaning  of  the  statute 
prohibiting  the  carrying  of  a  pistol,  except 
when  on  a  Journey,  is  for  the  Jury.  Hath- 
cote  V.  State  (Ark.)  17  S.  W.  721. 

"Journey,"  as  used  in  Acts  1870,  e.  13, 
I  8,  prohibiting  the  carrying  of  pistols  ex- 
cept by  persons  on  a  Journey  out  of  their 
state  or  county,  Implies  something  more  than 
a  travel  of  a  few  miles  in  the  neighborhood 
of  the  party,  though  In  an  adjoining  county. 
Mr.  Webster  says  "a  Journey  is  the  travel 
of  a  day."  The  word  "Journey"  suggests  the 
idea  of  a  somewhat  prolonged  traveling  for  a 
specific  object,  leading  a  person  to  pass  di- 
rectly from  one  point  to  another.  The  word 
"Journey"  does  not  embrace  a  mere  ramble 
in  one's  own  neighborhood  across  the  lines 
of  contiguous  counties.  Smith  v.  State,  50 
Tenn.  (8  Heisk.)  511. 

"Setting  out  on  a  Journey"  means  some- 
thing more  than  the  mere  passing  from  place 
to  place.  The  traveling  must  be,  as  is  the 
setting  out  on  a  Journey,  such  as  is  without 
the  ordinary  habits,  business,  or  duty  of  the 
person,  to  a  distance  from  his  home  and  be- 
yond the  circle  of  his  acquaintances.  The 
original  signification  of  travel  was  a  day's 
travel.  It  is  now  applied  to  travel  by  land 
from  place  to  place,  without  the  restriction 
of  tlma  The  terms  "traveling"  and  "set- 
ting out  on  a  Journey"  do  not  include  the  re- 
turn of  a  person  in  a  wagon  from  the  county 
seat  of  one  county  to  his  home  in  another; 
the  two  points  being  about  20  miles  apart 
Gholson  T.  State,  53  Ala.  519,  521,  25  Am. 
Rep.  652. 

JOUBICEYMAH. 

A  "Journeyman"  is  a  servant  by  the  day, 
within  the  meaning  of  statutes  against  the 
enticing  away  of  servants,  and  it  makes  no 
difference  whether  the  work  Is  done  by  the 
I  day  or  by  the  piece.  Hart  v.  Aldrldge,  1 
Cowp.  54,  56. 

The  term  "Journeyman,"  as  used  in 
Code,  H  34,  96,  providing  that  all  Journey- 
men shall  be  exempt  from  the  processes  and 
liabilities  of  garnishment  on  their  daily, 
weekly,  or  monthly  wages,  should  l>e  con- 
strued to  include  a  shipping  and  receiving 
clerk,  who  also  performed  any  other  duties 
required  of  him  by  the  firm  for  whom  he 
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worked,  wbo  paid  him  at  a  certain  rate  per 
montb  and  could  discharge  him  at  any  time. 
'^Journeyman"  ia  defined  in  Zell*s  Bncyclo- 
pedJa  to  be  a  day  laborer,  a  hired  workman. 
If  such  clerk  was  not  a  day  laborer,  he  was 
certainly  a  hired  workman.  Butler  r.  Clark, 
46  6a.  466,  468. 

The  word  "Journeyman,'*  as  used  In  the 
chapter  relating  to  the  superylsion  of  plumb- 
ing, shall  mean  a  person  who  himself  does 
any  work  in  plumbing  which  is  by  law,  ordi- 
nance, by-law,  rule,  or  regulation  subject  to 
inspection.  Rev.  Laws  Mass.  1902,  p.  896,  c 
103,  f  1. 

Oondvotov  of  traiiu 

A  conductor  of  a  passenger  or  freight 
train,  who  Is  not  employed  for  the  purpose  of 
doing  manual  labor,  but  whose  duty  is  to 
have  general  control  and  superintendence  of 
the  train,  its  running,  and  management,  and 
svtpervision  of  the  passengers  and  baggage, 
is  not  ''a  Journeyman,  mechanic,  or  a  day  la- 
borer,*'  within  Code,  f  3554,  exempting  from 
garnishment  the  wages  of  a  Journeyman, 
mechanic,  or  day  laborer.  Miller  t.  Dugas, 
77  Ga.  386,  388,  4  Am.  St  Rep.  00. 

Svperintendeait  of  fftetory, 

Oode,  I  8554,  which  exempts  from  lia- 
bility and  the  process  of  garnishment  the 
wages  of  "Journeymen,  mechanics,  and  day 
laborers,**  does  not  include  a  boss  or  director 
of  an  entire  department  of  an  extensive  fac- 
tory, who  employs  and  discharges  the  hands 
that  work  under  him,  but  does  no  manual 
labor,  merely  directing  the  work  of  the  oper- 
atives under  him,  though  the  words  have 
been  construed  to  include  the  overseer  of  a 
plantation,  who  not  only  directed  the  opera- 
tions of  the  hands  employed,  but  labored 
with  him,  and  also  clerks  employed  in  stores. 
Kyle  V.  Montgomery,  73  Ga.  337,  843. 

Materialman, 

The  term  "mechanics,"  "undertakers,"  or 
"Journeymen,**  in  a  statute  giving  a  lien  to 
a  mechanic,  undertaker,  or  Journeyman  who 
builds  or  repairs  a  house,  does  not  include  a 
person  who  merely  furnishes  the  owner  with 
lumber  to  be  used  in  such  building.  Stevens 
V.  Wells,  36  TemL  (4  Sneed)  887,  389. 


JR. 

See  "Junior.* 

JUDAISM. 

Judaism  Is  the  religion  of  those  believ- 
ers in  the  Old  Testament  who  still  expect 
and  look  for  a  promised  Messiah.  Hale  v. 
Everett,  53  N.  H.  9,  54. 


JUDG. 

"Judg.,**  as  used  at  the  close  of  a  plea  in 
abatement  of  a  writ,  praying  "Judg.  of  said 
writ,"  cannot  be  accepted  for  the  word 
"Judgment"  It  may  stand  for  other  words 
as  well  as  for  "Judgment."  Cassidy  v.  Hol- 
brook,  18  AU.  290,  81  Me.  589. 

JUDGE. 

See  "Final  Judge.*' 

"To  Judge  is  to  compare  facts  or  ideas, 
so  as  to  I'Orm  an  opinion."  Kramer  v.  Wein- 
ert,  1  South.  26,  28,  81  Ala.  414. 

The  statement  by  a  witness  that  "I 
Judge'*  certain  things  are  so  is  not  a  state- 
ment of  knowledge,  but  merely  of  a  guess. 
Wyman  v.  Herard,  59  Pac.  1009,  1022,  9  Okl. 
35. 

It  is  a  general  and  sound  principle  that 
whenever  the  law  vests  any  person  with 
power  to  do  an  act,  and  constitutes  him  a 
Judge  of  the  evidence  on  which  the  act  may 
be  done,  and  at  the  same  time  contemplates 
that  the  act  is  to  be  carried  into  effect 
through  the  instrumentality  of  agents,  the 
person  thus  clothed  with  power  is  invested 
with  discretion,  and  is  quoad  hoc  a  Judge. 
His  mandate  to  Ills  legal  agents,  on  his  de- 
claring the  event  to  have  happened,  will  be  a 
protection  to  those  agents;  and  it  is  not 
their  duty  or  business  to  investigate  the  facts 
thus  referred  to  their  superior  and  rejudge 
his  determination.  So,  the  President  of  the 
United  States  being  empowered  by  law  to 
call  out  the  militia  upon  the  happening  of 
certain  events  and  contingencies,  he  alone  Is 
made  the  Judge  of  the  happening  of  such 
events,  and  his  order  calling  out  the  militia 
is  a  protection  to  them,  without  reference 
to  the  fact  of  the  correctness  of  his  Judg- 
ment. Yanderheyden  t.  Young  (N.  Y.)  11 
Johns.  150,  158. 

JUDGE  (In  Xaw). 

See  "Chief  Judge'*;  "Circuit  Judge'*;  "De 
Facto  Judge  ;**  "Presiding  Judge— Pre- 
siding Justice" ;  "United  States  Judge." 

Any  Judge,  see  "Any." 

As  Judicial  officer,  see  "Judicial  Offlcer."^ 

A  Judge  Is  a  public  officer,  who  by  vir- 
tue of  his  office  Is  clothed  with  Judicial  au- 
thority. United  States  v.  Clark  (U.  S.)  25^ 
Fed.  Cas.  441,  442;  Todd  v.  United  States,  15. 
Sup.  Ct  889,  891,  158  U.  S.  278,  39  L.  Ed.  982. 

Bouvler  defines  "Judge"  as  "a  public 
officer  appointed  to  decide  litigated  questions 
according  to  law.  An  officer  so  named  in 
his  commission,  and  who  presides  in  somo 
court."    Foot  V.  Stiles,  57  N.  Y.  399,  405. 

"A  Judge  is  a  public  officer  lawfully  ap- 
pointed to  decide  litigated  questions  accord- 
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Ing  to  law.  He  must  not  only  be  Impartial, 
but  he  must  pay  a  blind  obedience  to  tbe  law. 
Whether  good  or  bad,  be  Is  bound  to  declare 
what  the  law  Is,  and  not  to  make  It  He  is 
not  an  arbitrator,  but  an  Interpreter  of  the 
law.  It  is  his  duty  to  be  patient  In  the  In- 
vestigation of  the  case,  learned  In  consider- 
ing it,  and  firm  In  his  Judgment  He  ought, 
according  to  Cicero,  never  to  lose  sight  of 
the  fact  that  he  is  a  man,  and  that  he  cannot 
exceed  the  power  given  him  by  his  commis- 
sion; that  not  only  power,  but  public  confi- 
dence, has  been  given  him;  that  he  ought 
always  seriously  to  attend,  not  to  his  wishes, 
but  the  requisitions  of  law,  Justice,  and  gen- 
teelness.  In  re  Lawyers*  Tax  Gases,  55 
Tenn.  (8  Heisk.)  565,  650. 

"A  Judge,  technically  speaking,  may  not 
be  a  representative  of  the  state  in  prosecut- 
ing parties  charged  with  crime;  but  he  Is 
nevertheless  an  oScer  of  the  state,  charged 
with  the  high  and  responsible  duty  of  seeing 
that  the  law  is  faithfully  administered.*' 
Ck>x  T.  State,  8  Tex.  App.  254,  282,  84  Am. 
Rep.  746. 

The  term  "Judge,"  as  used  in  Code  Civ. 
Proc.  S  547,  prohibiting  a  Judge  from  acting 
In  such  capacity  when  subject  to  certain  dis- 
Qualifications,  construed  to  mean  a  Judge  of 
a  court.  First  Nat  Bank  v.  Boberts,  23  Pac. 
718,  722,  9  Mont  823. 

The  term  "Judge"  Includes  every  Judicial 
officer  authorized,  alone  or  with  others,  to 
hold  or  preside  over  a  court  of  record.  Laws 
N.  Y.  1892,  c.  677,  S  6. 

The  word  "Judge"  includes  a  Justice,  sur- 
rogate, recorder,  Justice  of  the  peace,  or  other 
Judicial  officer,  authorized  or  required  to  act, 
or  prohibited  from  acting,  in  or  with  respect 
to  the  matter  or  thing  referred  to  in  the  pro- 
vision wherein  that  wopd  is  used.  Code  dv. 
Proc.  N.  Y.  1899,  S  3343,  subd.  3. 

The  'word  "Judge,"  as  employed  in  the 
Code,  means  always  the  competent  Judge. 
It  is  also  used  to  signify  the  court,  whether 
it  be  composed  of  the  Judge  alone,  or  of  the 
Judge  and  Jury.  Civ.  Code  La.  1900,  art  3556, 
subd.  17. 

"Judge,"  as  used  In  the  bankruptcy  act, 
shall  mean  a  Judge  of  a  court  of  bankruptcy, 
not  including  the  referee.  U.  S.  Comp.  St 
1901,  p.  3419. 

The  words  "circuit  Justice"  and  "Justice 
of  a  circuit"  when  used  in  the  title  re- 
lating to  the  Judiciary,  shall  be  understood 
to  designate  the  Justice  of  the  Supreme  Court 
who  is  allotted  to  any  circuit;  but  the  word 
"Judge,"  when  applied  generally  to  any  cir- 
cuit shall  be  understood  to  include  such  Jus- 
tice.   U.  S.  Comp.  St  1901,  p.  486. 

AdministratiTe  officer. 

The  word  "Judge,"  in  Const  art  5,  f  1, 
which  provides  that  no  Judge  or  Justice  of 


the  peace  shall  be  capable  of  holding  lihi 
office  after  he  reaches  the  age  of  70  years, 
"does  not  comprehend  mere  administrative 
officers  of  the  government  such  as  commis- 
sioners, committees,  auditors,  selectmen,  and 
the  like,  who  were  never  called  'Judges,'  and 
who  do  not  constitute  a  court  vested  with 
Judicial  power."  Betts  v.  Town  of  New  Hart- 
ford, 25  Conn.  180.  186. 

2  Bey.  St  463,  f  2,  provides  that  no  Judge 
of  any  court  can  sit  as  such  in  any  cause  in 
which  he  is  a  party  or  in  which  he  is  inter- 
ested, etc.  Held,  that  the  word  "Judge,*'  as 
therein  used,  cannot  be  extended  to  adminis- 
trative officers,  such  as  a  commissioner  of 
highways,  though  their  acts  may  require  de- 
liberation and  sound  Judgment  Foot  t. 
Stiles,  57  N.  Y.  300,  405. 

Olty  reoorder. 

The  term  "Judge,**  as  used  In  Const 
art  2,  I  8,  providing  that  no  member  of 
Congress  or  person  holding  or  exercising 
any  office  of  trust  or  profit  under  the  United 
States  shall  hold  or  exercise  the  office  of 
Judge,  etc.,  does  not  include  the  recorder  of 
the  city  of  Philadelphia,  though  he  possesses 
some  powers  and  performs  some  duties  of  a 
Judicial  nature,  and  in  the  strict  legal  sense 
of  the  word  he  is  a  Judge,  being  a  Justice  of 
the  peace,  and  a  constituent  and  principal 
member  of  a  court  of  record  empowered  to 
hear  certain  criminal  offenses.  Bespublica 
V.  Dallas  (Pa.)  3  Yeates,  300,  814. 

Oom&ty  Jndse. 

Bev.  St  f  2640,  proyides  that  an  order 
for  the  service  of  summons  by  publication 
may  be  made  by  the  court  or  a  Judge  there- 
of. Section  2815  provides  that  where  these 
proceedings  authorize  an  order  or  proceeding 
to  be  made  or  taken  by  the  presiding  Judge 
or  by  the  circuit  Judge,  using  such  words  of 
designation,  no  county  Judge  or  court  com- 
missioner can  act  and,  except  as  so  provided 
or  otherwise  expressly  directed  in  particu- 
lar instances,  a  county  Judge  or  court  com- 
missioner may  exercise  within  his  county  the 
powers,  and  shall  be  subject  to  the  restric- 
tions thereon,  of  the  circuit  Judge  at  cham- 
bers. It  was  held  that  under  such  section 
2815  the  term  "Judge,"  as  used  in  section 
2640,  must  be  construed  to  Include  a  coimty 
Judge  or  court  commissioner.  Pfister  v. 
Smith,  60  N.  W.  084,  085,  95  Wis.  51. 

Bev.  St  f  2831,  authorizing  a  Judge  in 
his  discretion,  etc.,  to  allow  any  proceedings 
in  an  action  after  its  commencement,  ex- 
cept etc.,  to  be  taken  after  the  time  limited 
by  the  statute  has  expired,  includes  a  court 
commissioner,  as  well  as  a  circuit  Judge,  as 
Bev.  St  f  2815,  as  amended  by  Laws  1879, 
c.  194,  I  2,  subd.  24,  provides  that  a  county 
Judge  or  court  conmiissloner  may  exercise 
within  the  county  the  powers  of  a  circuit 
Judge  at  chambers,  according  to  the  existing 
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practice  and  the  itatutefl^  in  all  actions  or 
proceedings  in  courts  of  record,  except  as 
berein  prohibited  or  otherwise  directed, 
WoodmiT  T.  Town  of  Depere^  18  N.  W.  761, 
762,  eO  Wis  12& 

OouiPt. 

The  words  "Judge"  and  **conrt"  are  inter- 
changeable. GnUd  y.  Meyer,  46  Aa  202,  59 
N.  J.  Bq.  390. 

The  jndge  of  a  court,  whUe  presiding 
oyer  the  court,  is  by  common  courtesy  called 
the  court,  and  the  words  "the  court"  and  "the 
judge  (or  Judges)"  are  frequently  used  as 
synonymous.  Where  the  record  shows  that 
a  motion  for  new  trial  was  made  before  a 
Judge,  it  sufficiently  shows  that  it  was  pre- 
sented to  the  court  Levey  y.  Bigelow,  34  N. 
E.  128,  ISO,  6  Ind.  App.  677.  When  used 
with  reference  to  orders  made  by  the  court 
or  Judge,  they  were  intended  to  be  under- 
stood as  synonymous.  Michigan  Gent  B. 
Ot>.  y.  Northern  Indiana  R.  Co.,  3  Ind.  239, 
246. 

In  Key.  St  1881,  f  1222,  providing  that 
a  receiver  may  be  appointed  by  the  court  or 
the  Judge  thereof  in  vacation  in  certain  speci- 
fied cases,  "Judge"  is  synonymous  with 
"court"  in  legal  parlance;  for  the  Judge  of 
a  court  is  the  court  and  there  can  be  no 
court  without  a  Judge.  In  this  legal  sense  the 
words  "Judge  thereof  in  vacation"  should  be 
taken  and  understood  to  mean  the  "court  in 
vacation";  in  other  words,  the  phrase  "the 
court  or  Judge  thereof  in  vacation"  may  be 
made  to  read  "the  court  when  in  lawful 
session,"  or  "the  court  in  vacation,"  or  thus, 
"the  court  in  term"  or  "the  Judge  in  vaca- 
tion." Pressley  v.  Lamb,  4  N.  B.  682.  690, 
105  InX  171. 

The  word  "Judge,"  in  Act  1888,  f  13,  pro- 
vl'^lng  that  any  Chinese  person,  convicted 
before  a  commissioner  of  the  United  States 
court,  may  within  10  days  from  such  convic- 
tion appeal  to  the  "Judge  of  the  District  Court 
for  the  district,"  is  equivalent  to  the  word 
"court"  As  used  in  Act  1891,  §  6,  providing 
that  the  Circuit  Court  of  Appeals  shall  ex- 
ercise appellate  Jurisdiction  of  final  decisions 
in  the  District  Court  for  the  district  "Judge" 
and  "court"  are  not,  strictly  speaking,  con- 
vertible terms;  but  they  are  so  in  popular 
sense,  and  such  is  the  sense  in  which  they 
were  used  in  these  statutes.  United  States 
V.  Gee  Lee,  50  Fed.  271,  273,  1  O.  a  A, 
516. 

In  a  bill  of  exceptions  it  was  stated  that 
the  Judge  disregarded  accused's  objections  to 
the  separation  of  the  Jurors,  and  It  was  con- 
tended that  the  Judge  alone  had  not  authority 
to  determine  such  question ;  it  being  a  matter 
for  the  court  Held,  that  where  it  appeared 
that  the  exception  stated  that  the  Judge  dis- 
regarded said  objection,  and  in  the  exercise 
of  his  discretion  permitted  the  Jury  to  sepa- 


rate at  its  adjournment  until  they  were  final* 
ly  charged  by  the  court,  and  at  each  adjourn- 
ment the  Judge  gave  the  usual  admonitions 
to  the  Jury,  it  is  clear  that  the  word  "Judge." 
as  used,  meant  "court"  and  consequently 
the  exception  was  not  insufficient.  State 
V.  Smith,  78  N.  W.  224,  225,  107  Iowa,  480. 

The  court  of  probate,  and  not  the  in- 
dividual who  for  the  time  should  be  occupy- 
ing the  office  of  Judge  thereof,  is  meant  by  a 
will  appointing  five  executors  and  trustees, 
and  providing  that  if,  on  account  of  vacan- 
cies, there  should  at  any  time  be  only  two, 
"the  Judge  of  probate  of  this  district"  should 
appoint  a  third,  regard  being  had  in  making 
such  appointment  to  the  wishes  of  the  exist- 
ing trustees,  and  further  providing  that 
testator  did  not  desire  "the  Judge  of  probate," 
in  fixing  the  bonds  of  his  executors  and 
trustees,  to  be  governed  by  the  law  with  re- 
gard to  the  amount  of  personal  property. 
Appeal  of  AUen,  88  Atl.  701,  702,  69  Conn. 
702. 

In  the  territorial  act  consolidating  the 
village  of  Guthrie,  providing  that  the  dis- 
trict Judge  of  Logan  county  is  empowered 
to  appoint  a  commissioner,  etc.,  the  use  of 
the  words  "district  Judge"  does  not  mean 
to  distinguish  between  the  Judge  and  the 
court  There  being  but  one  Judge  of  that 
court  the  words  are  seemingly  used  inter- 
changeably with  "district  court,"  and  to 
mean  the  same  as  the  latter  expression. 
Guthrie  Nat.  Bank  v.  City  of  Guthrie,  19  Sup. 

Ct  513,  516,  173  U.  S.  528,  43  L.  Ed.  796. 

• 

"Judge,"  in  Gen.  Laws  1876,  c.  44,  where- 
in  it  is  declared  that  Jurisdiction  over  assign- 
ments for  the  benefit  of  creditors  is  vested 
solely  in  the  Judges  of  the  district  courts  of 
the  state,  means  that  the  Jurisdiction  is 
vested  in  the  court  Itself,  to  be  exercised  by 
the  Judge  as  an  authorized  officer,  by  and 
through  whom  its  Judicial  functions  are  to 
be  administered,  and  does  not  intend  to  make 
any  distinction  between  the  Judge  and  the 
court.    Clark  v.  Santon,  24  Minn.  232,  241. 

"The  terms,  'circuit  Judge,*  and  *Judge 
of  the  circuit  court*  are  convertible.  They 
mean  precisely  the  same  thing,  and  if  there 
is  no  circuit  court  there  can  be  ho  circuit 
Judge  or  Judge  of  the  circuit  court**  Hence 
an  act  abolishing  the  circuit  court  abolished 
by  implication  the  office  of  circuit  Judge. 
Crozier  v.  Lyons,  34  N.  W.  186,  188,  72  Iowa, 
401. 

A  Judge  is  not  a  court;  so  that  a  pre- 
liminary proceeding  before  a  United  States 
commissioner  is  not  a  proceeding  in  any  court 
of  the  United  States,  within  the  meaning  of 
Rev.  St  S  5406,  imposing  a  penalty  for  con- 
spiring to  deter  a  witness  from  attending  or 
testifying  in  such  a  proceeding.  Todd  v. 
United  States,  15  Sup.  Ct  889,  891,  158  U.  S. 
278,  39  L.  Ed.  982. 
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Oourt  commiMwUntmrm 

Const  art  0,  f  21,  prohibltliig  the  Judges 
of  tbe  Court  of  Appeals  from  holding  any 
other  office,  does  not  Include  a  Commissioner 
of  Appeals.  Settle  t.  Van  Evrea,  48  N.  X. 
280,  284. 

Under  Rer.  St  f  4096,  authorizing  the 
taking  of  depositions  before  a  judge  at 
chambers,  It  Is  held  that  the  words  '*Judge 
at  chambers"  are  Indicative  of  the  officers 
before  whom  the  examination  may  be  had, 
and  not  of  the  judicial  powers  which  the 
officer  taking  the  deposition  must  exercise  in 
taking  the  same,  and  consequently  under  any 
statute  providing  that,  except  as  otherwise 
expressly  directed  in  particular  instances,  a 
county  judge  or  court  commissioner  may  ex- 
ercise within  his  county  the  powers  of  a 
circuit  judge  at  chambers,  etc.,  it  is  held 
that  a  county  court  commissioner  may  act  in 
the  capacity  of  a  judge  at  chambers  in  the 
taking  of  depositions.  Whereatt  T.  Ellis, 
27  N.  W.  630.  633,  65  Wis.  639. 

A  preliminary  proceeding  before  a  Unit- 
ed States  commissioner  is  not  a  proceeding 
in  any  court  of  the  United  States.  Todd  v. 
United  States,  15  Sup.  Ct  889,  891,  158  U. 
S.  278,  89  L.  Ed.  982. 

Act  1892,  S  6,  provides  that  Chinese 
laborers  without  certificates  may  be  taken 
before  a  United  States  judge.  It  is  held 
that  the  act  is  satisfied  by  a  proceeding  be- 
fore a  justice,  judge,  or  commissioner.  Fong 
Mey  Yuk  v.  United  States  (U.  8.)  113  Fed. 
898,  51  C.  C.  A.  628.  The  words  ''United 
States  judge"  and  "judge  in  court"  refer  to 
the  tribunal  authorized  to  deal  with  the 
subject,  whether  composed  of  a  justice,  judge, 
or  commissioner,  as  a  United  States  commis- 
sioner is  a  quasi  judicial  officer  and  in  these 
hearings  he  acts  judicially.  Chin  Bak  Kan 
V.  United  States,  22  Sup.  Ot  891,  894,  166 
U.  S.  193,  46  L.  Ed.  1121. 

Rev.  St  f  2831,  authorizing  a  judge  to 
allow  certain  proceedings,  includes  a  court 
commissioner.  Woodruff  v.  Town  of  Depere, 
18  N.  W.  761,  762,  60  Wis.  128. 

The  word  'ludge."  in  Rev.  St  f  2640, 
relating  to  the  making  of  an  order  of  pub- 
lication by  a  court  or  judge  thereof,  includes 
a  court  commissioner,  under  section  2815. 
Pfister  V.  Smith,  69  N.  W.  984,  985,  95  Wis. 
51. 

Jnd^e  of  probata* 

A  judge  of  probate  is  not  a  "Judge"  with- 
in the  constitutional  provision  prohibiting  the 
election  of  judges  within  30  days  of  a  gen- 
eral election.  It  refers  only  to  those  high 
judicial  officers  whose  election  had  previous- 
ly been  provided  for  in  the  same  article  of 
the  Constitution;  those  officers  known  in 
legal  parlance,  as  well  as  common  parlance,  i 


as  judges.    State  t.  French  (Wis.)  2  Pin.  ISl* 
184. 

Jnstiee  of  tl&a  peaoe. 

"Judge,"  in  Const  art  6,  f  12,  providing 
tliat  no  person  shall  hold  the  office  of  jus- 
tice or  "judge"  of  any  court  longer  than 
until  and  including  the  last  day  of  Decem- 
ber next  after  he  shall  be  70  years  of  age, 
does  not  include  a  justice  of  the  peace.  Peo- 
ple V.  Mann,  97  N.  Y.  530,  531,  49  Am.  Rep. 
556. 

In  Rev.  St  div.  5,  p.  466,  §  8.  provid- 
ing that  no  "judge  of  any  court"  shall  have 
a  voice  in  the  decision  of  any  cause  in  which 
he  is  counsel,  attorney,  or  solicitor,  or  in 
the  subject-matter  of  which  he  is  interested, 
the  word  "Judge"  means  any  person  who  is 
a  judge,  and  hence  applies  to  a  justice  of  the 
peace.  Carrington  y.  Andrews  (N.  Y.)  12 
Abb.  Prac.  348,  851. 

Justice  of  Supreme  Oovrt. 

Code,  S  362,  providing  that  no  order  to 
stay  proceedings  for  a  longer  time  than  10 
days  shall  be  granted  by  a  judge  out  of  court 
except  on  previous  notice  to  the  adverse 
party,  should  be  construed  to  include  a  jus- 
tice of  the  Supreme  Court  though  the  ex- 
pression "judge  or  justice"  is  also  used  in 
the  same  chapter.  "Judge"  and  "justice" 
are  used  synonymously  in  the  Code.  Lowe 
V.  Cheney  (N.  Y.)  1  Code  R^.  29. 

Snbstltiite  Jiidse* 

a^he  words  "judge  thereof,**  in  Code  Civ. 
Proc.  f  172,  which  provides  that  an  injunc- 
tion may  be  granted  by  the  court  in  which 
the  action  is  brought  or  by  the  judge  there- 
of, does  not  include  a  district  judge  who  is 
holding  court  for  another  judge  in  the  dis- 
trict of  the  latter,  during  an  adjournment  of 
the  trial  of  a  cause  from  Saturday  ontil 
Monday,  and  hence  such  judge  cannot  Is- 
sue an  injunction  in  chambers  during  such 
time.  Wallace  v.  Helena  Electric  Ry.  Co.,  25 
Pac.  278,  10  Mont  24. 


JUDGE  OF  A  COURT  OF  RECORD. 

A  judge  authorized  by  law  to  hold  a 
court  which  is  a  court  of  record  is  a  "judge 
of  a  court  of  record/'  although  tbe  court 
over  which  he  ordinarily  presides  is  not  a 
court  of  record.  People  v.  Kelly,  80  N.  Y. 
Super.  Ct  (7  Rob.)  502,  602. 

The  term  "judge  of  a  court  of  record," 
in  the  statutory  provision  providing  that  on 
a  certain  showing  any  inebriate  or  habitual 
or  common  drunlvard  shall  be  brought  l)efore 
the  judge  of  a  court  of  record  for  trial,  means 
any  Judge  of  any  court  of  record  In  the  state, 
even  at  chambers.  State  v.  Ryan,  30  N.  W. 
823,  827,  70  Wis.  670. 
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JUPOE  PRO  TEM. 

A  Judge  pro  tern  ia  only  a  substitute, 
and  never  a  duplicate.  Haverly  Inylncible 
Mln.  Co.  ▼.  Howcutt,  15  Coke,  746;  Cox  v. 
State,  2  Pac.  155,  156,  30  Kan.  202;  Wil- 
liams T.  Struss,  44  Pac.  273,  275,  4  OkL  160 
(citing  In  re  MilUngton,  24  Kan.  214). 

JUDGMENT. 

A  "Judgment  la  the  result  of  a  mental 
process  acting  on  prior  events.  The  term 
"Judgment,"  and  not  "feeling,"  characterizes  a 
statement  made  by  testator  that  his  will  had 
been  made  by  reason  of  continuous  Influence 
exercised  by  his  wife;  and  such  declaration 
is  therefore  Inadmissible  in  a  will  contest 
case.  Appeal  of  Vivian,  60  AU.  797,  798,  74 
Conn.  257. 

The  term  ''Judgment,"  as  used  in  an 
Instruction  that  it  was  the  duty  of  a  master 
to  use  ordinary  and  reasonable  care  and 
Judgment  in  providing  suitable  and  safe  ma- 
chinery for  the  use  of  his  servants,  was  syn- 
onymous with  "prudence,"  and,  used  In  such 
sense,  expressed  the  proper  rule  of  law.  Gar- 
neau  Cracker  Co.  v.  Palmer,  28  Neb.  307,  308, 
44  N.  W.  463,  465. 

An  Instruction  directing  the  Jurors,  In 
considering  a  certain  case,  to  use  their  own 
Judgment,  means  a  decision  resulting  from 
the  mental  process  of  reasoning,  or  that 
faculty  of  the  mind  by  which  a  person  is  en- 
abled, by  a  comparison  of  ideas  or  an  exami- 
nation of  facts,  to  arrive  at  a  Just  conclu- 
sion in  reaching  for  the  truth.  Timmls  v. 
Wade,  31  N.  B.  827,  829,  5  Ind.  App.  139. 

Following  a  bequest  to  a  wife,  a  request 
to  care  for  a  testator's  mother  and  sister  "as 
In  her  Judgment  will  be  best"  means  that  the 
wife  should  make  a  suitable  provision  with 
regard  to  the  circumstances.  Colton  v.  Col- 
ton,  8  Sup.  Ct  1164,  1171,  127  U.  S.  300,  32  L. 
Ed.  138. 

As  used  in  a  will  authorizing  executors 
to  sell  either  at  public  or  private  sale  as 
much  of  testator's  real  estate  as  should  be  re- 
quired to  complete  a  payment  of  his  debts 
"for  such  price  as  In  their  Judgment  shall 
be  right,"  such  phrase  does  not  limit  the  ex- 
ercise of  the  power  to  the  executors  named, 
but  permits  it  to  be  exercised  by  any  one 
who  may  succeed  to  the  office.  The  words 
"for  such  price  as  in  their  Judgment  shall  be 
right"  are  incidentally  connected  with  the 
power,  as  an  injunction  to  good  faith  and  the 
avoidance  of  the  sacrifice  of  the  property. 
They  command  the  exercise  of  an  ordinary 
business  Judgment  In  fixing  the  fair  price  of 
property,  and  such  demand  imposed  no  duty 
adltional  to  that  to  which  the  law  would 
hold  the  executors  In  its  absence.  They 
simply  direct  a  conscientious  discharge  of 
the  duties  which  the  law  requires.    Jorale- 


mon's  Adm'r  y.  Van  Riper,  14  AtL  479,  480^ 
44  N.  J.  Eq.  299. 

A  voluntary  assignment  for  the  benefit 
of  creditors,  authorizing  the  assignee  to  sell 
and  dispose  "upon  such  terms  and  conditiona 
as  in  his  Judgment  may  seem  best,"  only  au- 
thorizes the  exercise  of  a  Judicial  discretion 
by  the  trustee,  and  does  not  authorize  him 
to  sell  on  credit  "It  must  be  held  to  apply 
to  the  mode  of  sale,  as  to  whether  it  shall 
be  public  or  private,  by  the  quantity  or  by 
the  single  article,  and  the  various  other  de- 
tails of  such  transaction."  Cribben  y.  Ellis, 
34  N.  W.  154,  159,  69  Wis.  337. 

JUDGMENT  (In  Iiaw). 

See  "Action  on  Judgment*';  "After  Judg- 
ment"; "Conclusive  Judgment";  "Con- 
ditional Judgment";  "Consent  Judg- 
ment"; "Contract  Judgment";  "Crim- 
inal Judgments";  "Domestic  Judg- 
ment"; "Dormant  Judgment" ;  "Final 
Decree  or  Judgment" ;  "Foreign  Judg- 
ment"; "Interlocutory  Decree  or 
Judgment";  "Irregular  Judgment"; 
"Justice's  Judgments" ;  "Money  Judg- 
ment"; "Offer  to  Confess  Judgment"; 
"Personal  Judgment";  "Valid  Judg- 
ment"; "Void  Judgmenr;  -Writ  of 
False  Judgment." 

All  Judgments,  see  "All." 

Any  Judgment,  see  "Any.** 

On  appeal  as  final  hearing,  see  ''FlnaY 
Hearing  or  Trial." 

Lord  Coke  pronounces  a  Judgment  to  b«. 
the  "very  voyce  of  the  law  and  right." 
Charles  Greene's  Son  v.  Salas  (tJ.  S.)  31  Fed. 
106,  108;  Pollock  y.  C.  Hennlcke  Co.  (Ark.) 
46  S.  W.  185,  186. 

A  "Judgment"  is  the  decision  of  the 
court  upon  the  case  before  it  In  re  Negus 
(N.  Y.)  10  Wend.  35,  44;  McKercher  r. 
Green  (Colo.)  58  Pac.  406,  407. 

A  Judgment  is  the  decision  of  a  contro- 
versy, given  by  a  court  of  Justice,  between 
parties  who  do  not  agree.  Ward  v.  Kenner 
(Tenn.)  37  S.  W.  707,  709  (citing  Union  Bank 
V.  Marin,  3  La.  Ann.  35). 

A  Judgment  Is  a  fiat  of  a  court  settling 
the  rights  of  the  parties,  and,  however  un- 
just, erroneous,  or  illegal  the  settlement  may 
be,  the  parties  can  only  claim  under  It  that 
which  by  its  terras  the  Judgment  awards. 
Schulboefer  v.  City  of  New  Orleans,  4  South. 
494,  495,  40  La.  Ann.  512  (citing  Succession 
of  Anderson,  33  La.  Ann.  581). 

A  Judgment  is  the  action  of  court  ascer- 
taining some  act  to  be  done  or  forborne  by 
a  party.  Sullivan  v.  Thomas,  3  S.  C.  (3 
Rich.)  531,  546. 

A  Judgment  is  a  settled  adjudication  of 
an  existing  debt    Ward  y.  Kenner  Cl^enn.) 
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37  S.  W.  707,  709  (citing  Nichols  t.  Dissler, 
81  N.  J.  Law  [2  Vroom]  47a,  86  Am.  Dec. 
219)« 

A  Judgment  is  an  adjudication  of  the 
rights  of  the  parties  in  respect  to  the  claim 
involyed.  Leslie  v.  Saratoga  Brewing  Co.,  88 
Misc.  Rep.  118,  128,  67  N.  Y.  Supp.  222. 

1  Black,  Judgm.  S  12,  classifies  Judgments 
as  of  four  kinds:  (1)  Judgments  on  the  Is- 
sue of  law;  (2)  Judgments  upon  a  verdict; 
(3)  Judgments  without  a  verdict;  and  (4) 
Judgments  against  a  verdict  Falken  v. 
Housatonic  R.  Co.,  27  AU.  1117,  1118,  68 
Oonn.  258. 

That  only  is  Judgment  which  is  pro- 
nounced between  the  parties  to  an  action  up- 
on the  matters  submitted  to  the  court  for  de- 
cision. To  Judgments  thus  rendered  the  fed- 
eral law  ascribes  in  every  state  the  same 
conclusive  force  possessed  in  the  state  where 
they  are  rendered.  Bullock  v.  Bullock,  52  N. 
J.  Eq.  (7  Dick.)  561,  80  Atl.  676,  679,  27  L.  R. 
A.  218,  46  Am.  St  Rep.  628. 

Every  definitive  sentence  or  decision  by 
which  the  merits  of  the  cause  are  deter- 
mined, although  it  be  not  technically  a  Judg- 
ment and  although  proceedings  are  not  capa- 
ble of  being  technically  enrolled,  so  as  to 
constitute  what  is  technically  called  a  "rec- 
ord," is  a  Judgment  within  the  meaning  of 
the  law.  Eppright  v.  Kauffman,  1  S.  W. 
736,  787,  90  Mo.  25. 

A  Judgment  is  a  determination  by  the 
court  of  the  matters  in  issue  In  the  particu- 
lar case,  as  to  whether  a  liability  does  or 
does  not  exist  St  Joe  &  Mineral  Farm  Min. 
Go.  V.  FUrst  Nat  Bank,  52  Pac.  678,  679,  24 
Oolo.  537. 

A  Judgment  is  the  determination  of  the 
law  as  the  result  of  proceedings  instituted 
in  a  court  of  Justice.  Where  the  district 
court  by  indorsement  upon  the  papers  "ad- 
Judges  the  respondent  corporation  to  be  prob- 
ably guilty,''  and  thereupon  certifies  the  case 
to  the  Supreme  Court  upon  the  question  of 
the  constitutionality  of  the  act  under  which 
the  complaint  was  made,  when  the  case  Is 
remanded  to  the  district  court  that  tribunal 
will  either  discharge  the  defendant  or  bind 
it  over,  as  the  decision  of  this  court  upon  the 
constitutional  question  may  make  proper; 
and  there  was  a  sufficient  Judgment  in  the 
district  court  to  give  this  court  Jurisdiction 
over  the  constitutional  question.  State  v. 
Brown  &  Sharpe  Mfg.  Co.,  25  Atl.  246,  247, 
18  R.  I.  16,  17  L.  R.  A.  856. 

As  ooBoliisioii  of  facts  or  law.' 

A  Judgment  is  a  decision  of  the  court 
upon  questions  of  law  or  fact  Martin  v. 
Pifer,  96  Ind.  245,  248.  Or  a  compound  ques- 
tion of  both  law  and  fact.  State  ex  rel. 
Crow  V.  Fleming  (Mo.)  44  S.  W.  758^  759. 


A  Judgment  may  be  a  condusioB  of  Ulw 
upon  facts  found  by  the  court  or  a  oondu- 
slon  of  law  upon  facts  found  by  the  Jury. 
Siddall  V.  Jansen*  82  N.  B.  884,  886,  143  UL 
587. 

A  Judgment  is  the  conclusions  of  law 
drawn  from  the  facts  found  by  the  Judicial 
investigation.  Froman  v.  Patterson,  24  Pac 
692,  694,  10  Mont  107.  Or  admitted  by  the 
parties.  Thompson  v.  People  (N.  Y.)  28 
Wend.  537,  587;  Tipton  v.  Tipton's  Adm'r, 
30  N.  B.  826,  827,  49  Ohio  St  864;  Gould  t. 
Hayes,  40  Atl.  930,  932,  71  Oonn.  86.  Or  up- 
on their  default  in  the  course  of  a  suit  Da* 
vison  V.  Brown,  67  N.  W.  42,  43,  93  Wis.  85; 
Siddall  V.  Jansen,  82  N.  B.  884,  886,  148  Ili. 
537 ;  Thomas  v.  Pendleton,  46  N.  W.  180,  181» 
1  S.  D.  150,  86  Am.  St  Rep.  726;  Tee!  v» 
Yost,  6  N.  Y.  Supp.  5,  7  N.  Y.  Super.  Gt  466. 

A  Judgment  is  the  determination  of  the 
law  as  the  result  of  proceedings  in  a  court  of 
Justice.  Appeal  of  Mahoning  County  Bank,. 
82  Pa.  (8  Casey)  158,  160. 

A  Judgment  is  the  conclusion  of  law  in 
a  particular  case  announced  by  the  court 
Little  Pittsburg  Con.  Min.  Co.  v.  Little  Chief 
Con.  Min.  Co.,  17  Pac  760,  762,  11  Colo.  228,. 
7  Am.  St  Rep.  226. 

In  Code  Proc.  f  368,  subd.  1,  relating  to- 
appeals  from  inferior  courts,  providing  that 
the  circuit  courts  shall  have  power  to  affirm 
or  reverse  Judgments  in  the  Inferior  courts^ 
for  errors  in  law  or  ftict,  the  word  ''Judg- 
ment" is  not  used  in  its  strict  technical  sense, 
as  the  final  determination  of  the  rights  of 
the  parties  in  the  action,  but  In  the  more 
popular  sense,  as  indicating  the  decision  or 
conclusion  at  which  it  has  arrived  upon  a 
given  question,  and  thus  will  apply  to  an 
erroneous  decision  as  to  facts.  Redfeam  t. 
Douglass,  15  S.  E.  244,  245,  35  S.  C.  569. 

Where  a  regularly  constituted  court  or 
Justice  clothed  with  authority  to  hear  and 
determine  a  question  of  fact,  or  a  mixed 
question  of  law  or  fact,  upon  evidence,  writ- 
ten or  oral,  produced  before  such  court 
renders  a  decision  affecting  the  material 
rights  or  interests  of  one  or  more  persons- 
or  bodies  corporate,  such  proceeding  by  the 
court  is  Judicial,  and  the  decision  by  the 
court  is  a  Judgment  Martin  v.  Slmpklns. 
38  Pac.  1092,  1094,  20  Colo.  438. 

A  Judgment  is  defined  to  be  the  conclu- 
sion of  the  law  upon  the  facts.  Orvls  v. 
Elliott  65  Mo.  App.  96.  From  this  defini- 
tion the  facts  to  sustain  the  Judgment  must 
be  found  by  the  tribunal  rendering  the- 
Judgment  State  ex  rel.  School  Dist.  No.  1 
V.  Denny,  72  S.  W.  467,  469,  94  Mo.  App. 
559. 

As  oonf  eased  Jndcmeat. 

"Judgment"  as  used  in  Rev.  Code,  c 
51,  f  2»  declaring  void  all  contracts,  Judgr 
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menta,  conveyances,  etc.,  for  monej  lost  at 
play,  means  only  Judgments  confessed  or  al- 
lowed by  consent,  and  does  not  include 
judgments  recovered  in  invitum,  Teague  t. 
Perry,  64  N.  a  88,  42. 

Am  deolsiom  oa  atattar  la  vooovd* 

"Judgment  is  the  sentence  of  the  law 
pronounced  by  the  court  on  the  matter  con- 
tained in  the  record."  Lockwood  v.  Saffold, 
1  Oa.  (1  Kelly)  72,  74;  Ward  t.  Kenner 
(Tenn.)  37  S.  W.  707,  709;  ifitna  Ins.  Go.  v. 
Swift,  12  Minn.  437  (OU.  826,  830);  Jordan 
y.  Humphrey,  21  N.  W.  713,  82  Minn.  522; 
Martin  v.  Simpkins  (Ck>lo.)  38  Pac.  1002, 1094 ; 
Davidson  v.  Smith  (U.  S.)  7  Fed.  Gas.  38,  89; 
McTavish  v.  Great  Northern  Ry.  Go.  (N.  D.) 
79  N.  W.  443,  445;  Lance  v.  Bonnell,  105  Pa. 
46,  48 ;  Gampbell  v.  Kent  (Pa.)  8  Pen.  &  W. 
72,  77;  Halbert  v.  Alford  (Tex.)  16  S.  W. 
814,  815;  Weiner  v.  Lee  Shing,  7  Pac  111, 
113.  12  Or.  276. 

Among  numerous  definitions  of  the  term 
**judgment,"  this  one  is  deemed  sufficiently 
gccurate,  to  wit:  '*The  decision  or  sentence 
of  the  law,  pronounced  by  a  court  or  other 
competent  tribunal  on  the  matter  contained 
in  the  record."  1  Freem.  Judgm.  (4th  Ed.) 
I  2;  State  ex  inf.  Grow  v.  Fleming,  44  S. 
W.  758,  759,  147  Mo.  1;  Bpprlght  v.  Kauff- 
man,  1  S.  W.  736,  737,  90  Mc.  25;  Succession 
of  Anderson,  33  La.  Ann.  581,  583;  Scbulhoe- 
fer  T.  City  of  New  Orleans,  4  South.  494, 
495.  40  La.  Ann.  512;  Pollock  v.  G.  Hen- 
nicke  Go.,  46  S.  W.  185,  186,  64  Ark.  180; 
Charles  Green's  Son  t.  Salas  (U.  S.)  81  Fed. 
106,  108. 

As  deelsiom  oa  wliola  atattor. 

A  determination  specifying  the  whole 
relief  to  be  granted  on  all  questions  involved 
la  the  action,  and  nothing  else  than  that,  is 
a  judgment  Ford  v.  Turner,  12  N.  Y.  Super. 
Ct  (5  Duer)  684,  686. 

A  judgment  is  the  decision  or  sentence 
of  a  court  on  the  main  question  In  a  proceed- 
ing, or  on  one  of  the  questions,  if  there  are 
several.  Ward  v.  Kenner  (Tenn.)  37  S.  W. 
707,  709  (citing  Rap.  &  L.  Law  Diet). 

A  judgment  may  be  upon  the  main  ques- 
tion, or  on  all  of  the  questions,  if  there 
are  several.  This  implies  that  there  may  be 
a  judgment  for  plaintiff  upon  an  issue  of 
fiacts  found  in  his  favor  and  a  Judgment 
for  defendant  in  the  same  proceeding  upon 
an  issue  of  fact  found  in  his  favor.  Tipton 
V.  Tipton's  Adm'r,  80  N.  B.  826,  827,  49  Ohio 
8t864. 

An  adjudication  may  consist  of  many 
judgments,  one  of  which  judgments  may  be 
determined  for  the  plaintiff  or  defendant  on 
the  claim  of  either  as  the  entirety;  or,  when 
the  claim  consists  of  several  parts  or  items, 
such  judgment  may  be  for  either  of  them  on 


any  ^pedflc  part  or  item  of  such  aggregate 
claim,  and  against  him  on  the  other  part 
thereof;  or  a  judgment  may  in  any  of  these 
ways  determine  on  the  claims  of  co-parties 
on  the  same  side  against  each  other.  Lake 
T.  Bender,  4  Paa  711,  718,  18  Nev.  861. 

As  flaal  datcnalaatloa. 

A  judgment  is  the  final  determination  of 
the  rights  of  the  parties.  Consolidated  Min- 
ing A  Prospecting  Go.  v.  Huff,  63  Pac.  442, 
443»  62  Kan.  405;  Parker  v.  Bond,  1  Pac. 
209,  213,  5  Mont  1;  Shattuc  v.  McArthur 
(U.  S.)  25  Fed.  133,  134;  Valentine  v.  Cen- 
tral Nat  Bank  (N.  Y.)  10  Abb.  N.  G.  188, 
191;  Spencer  v.  Thistle,  13  Neb.  227,  229, 
13  N.  W.  214;  In  re  Foye,  57  Pac.  825,  826, 
21  Wash.  250;  Rev.  Codes  N.  D.  1899,  f 
6097. 

A  judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action.  Rev. 
St  Mo.  1899,  f  766;  Ann.  Codes  &  St  Or. 
1901,  f  179;  Rev.  St  Wis.  1898,  S  2882; 
Rev.  Codes  N.  D.  1899,  f  5412;  Code  Civ. 
Proc.  S.  D.  1903,  f  236;  Rev.  St  Wyo.  1899, 
f  3751;  Clark's  Code  N.  G.  1900,  S  384;  Code 
Civ.  Proc.  S.  G.  1902,  §  266;  Ind.  T.  Ann.  St 
1899,  S  3368;  Ballinger's  Ann.  Codes  &  St 
Wash.  1897,  f  5080;  Bates'  Ann.  St  Ohio 
1904,  f  5310;  Rev.  St  Okl.  1903,  S  4583;  Cob- 
bey's  Ann.  St  NeK  1908,  S  1413;  Garland 
V.  McKitrick,  9  N.  W.  160,  52  Wis.  261; 
Ex  parte  Ware  Furniture  Co.,  49  S.  G.  20, 
28,  27  S.  B.  9,  11;  Genobles  v.  West  23  & 
G.  154,  160;  Archer  v.  Long  (S.  G.)  24  S.  B. 
83,  84;  Produce  Bank  of  New  York  v.  Mor- 
ton, 42  N.  Y.  Super.  Ct  (10  Jones  &  S.)  472, 
476;  People  V.  County  Judge  of  Rensselaer 
(N.  Y.)  13  How.  Prac  398,  400;  Pearson  v. 
Lovejoy  (N.  Y.)  53  Barb.  407,  408;  Voisin 
V.  Commercial  Mut  Ins.  Co.  (N.  Y.)  25  N. 
B.  325,  326;  Swarthout  v.  Curtis,  4  N.  Y.  (4 
Comst)  415,  416;  Ford  v.  Turner,  12  N.  Y. 
Super.  Ct  (5  Duer)  684,  686;  Prentiss  r. 
Bowden,  85  N.  Y.  Supp.  653,  654,  14  Misc. 
Rep.  185;  Ford  v.  David  (N.  Y.)  13  How. 
Prac.  193,  195,  196;  Bank  of  Geneva  v. 
Hotchklss  (N.  Y.)  1  Code  Rep.  153;  Little 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  53  S.  W.  331, 
332,  2  Ind.  T.  551;  Russell  v.  St  Louis  & 
S.  Ry.  Co.,  55  S.  W.  454,  154  Mo.  428;  State 
ex  rel.  St  Louis,  K.  &  N.  W.  R.  Co.  v.  Klein, 
41  S.  W.  895,  897,  140  Mo.  602;  Gawtry  v. 
Adams,  10  Mo.  App.  29,  82,  84;  Cook  v. 
Jennings  (S.  C.)  18  S.  B.  640,  643;  Spokane  & 
I.  Lumber  Co.  v.  Stanley  (Wash.)  66  Pac 
92,  93;  Bode  v.  New  Bngland  Investment 
Co.,  45  N.  W.  197,  199,  1  N.  D.  121;  School 
Dist  V.  Caldwell,  19  N.  W.  634,  635,  16  Neb. 
68  (citing  Civ.  Code,  §  428);  Locke  v.  Hub- 
bard (S.  D.)  69  N.  W.  588^  589;  Harbin  v. 
State  (Iowa)  43  N.  W.  210,  211,  78  Iowa.  263; 
Zelgler  v.  Vance,  8  Iowa  (8  Clarke)  528,  530; 
Lake  v.  Lake,  4  Pac.  711,  718,  18  Nev.  861; 
Bird  V.  Young,  46  N.  B.  819,  821,  56  Ohio 
St  210;   Hull  V.  Burson,  56  N.  BL  18^  19,  61 
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OMo  St  288;  Stebbins  T.  Niles,  21  MteB.  (13 
Smedes  &  M.)  307,  310;  Broder  v.  Superior 
CJourt  of  MoDo  County,  37  Pac.  143,  103  Cal. 
121;  Edwards  v.  Helllngs,  33  Pac.  799,  99  Cal. 
214;  Houston  r.  Clark,  13  Pac.  739,  740,  36 
Kan.  412;  Butt  ▼.  Herndon,  13  Pac.  580, 
681,  36  Kan.  370;  Board  of  Com'rs  of  Cus^ 
ter  County  t.  Moon  (Okl.)  57  Pac.  161,  162. 

A  Judgment  Is  the  final  determination  of 
the  rights  of  the  parties  in  an  action  or 
proceeding.  Code  Civ.  Proc.  Cal.  1903,  f 
577;  Rev.  St  Utah  1898,  S  3183;  Code 
Civ.  Proc  Idaho  1901,  S  3495;  Comp.  Laws 
Nev.  1900,  S  3242;  In  re  Smith's  Estate, 
33  Pac.  744,  745,  98  Cal.  636;  Id.,  55  Pac. 
249,  122  Cal.  462;  In  re  Rose's  Estate,  22 
Pac.  86,  87,  80  Cal.  166;  Peeney  v.  Hinck- 
ley, 66  Pac.  580,  134  Cal.  467,  86  Am.  St 
Rep.  290;  Crim  v.  Kessing,  26  Pac.  1074, 
1076,  89  Cal.  478.  23  Am.  St  Rep.  491 ;  In  re 
McFarland's  Estate,  26  Pac.  185,  188, 10  Mont 
445 ;  In  re  Glbbs,  6  Pac.  525,  527,  4  Utah,  97 ; 
Hansen  v.  Anderson,  61  Pac  219,  220,  21 
Utah,  286;  Grey  v.  Cederhohm,  3  Pac.  12,  13, 
2  Idaho  (Hash.)  34;  Wells  v.  Torrance,  61 
Pac.  626,  627,  119  Cal.  437 ;  St  Joe  &  Miner- 
al Farm  Consol.  Mln.  Co.  v.  First  Nat  Bank, 
52  Pac  678,  679,  24  Colo.  637. 

A  "Judgment"  is  an  adjudication  of  the 
rights  of  the  parties  in  respect  to  the  claim 
involved.  In  re  Lyman,  14  N.  Y.  Supp.  198, 60 
Hun,  82  (citing  McNulty  v.  Hurd,  72  N.  Y. 
518);  Leslie  v.  Saratoga  Brewing  Co.,  67  N. 
Y.  Supp.  222,  226,  33  Misc.  Rep.  118;  Ward 
V.  Kenner  (Tenn.)  37  S.  W.  707.  709. 

A  judgment  is  the  final  determination  of 
the  issue  submitted.  In  re  Be^k,  64  Pac.  971, 
972,  63  Kan.  67. 

A  Judgment  is  a  final  conclusion  by  a 
court  of  competent  Jurisdiction  of  a  question 
of  law  or  fact  at  issue  between  the  parties 
thereto  and  properly  submitted  for  adjudica- 
tion. Oklahoma  City  v.  McMaster,  73  Pac. 
1012,  1016^  12  Okl.  570. 

Among  various  definitions  of  a  Judgment, 
not  differing  in  legal  effect  from  each  other, 
we  have  the  one  that  it  is  **the  final  consider- 
ation and  determination  of  a  court^  of  com- 
petent jurisdiction  upon  the  matters  submit- 
ted to  It"  Bell  V.  Otts,  101  Ala.  186,  188,  13 
South.  43,  46  Am.  St  Rep.  117  (citing  1 
Freem.  Judgm.  §  2). 

A  judgment  Is  the  final  and  definitive 
sentence  or  decision  of  the  court  by  which 
the  merits  of  a  cause  are  settled  or  deter- 
mined. Coffey  V.  Gamble,  91  N.  W.  813,  814, 
117  Iowa,  545. 

A  Judgment  is  the  final  and  solemn  ad- 
judication and  determination  of  the  rights 
of  the  parties  in  and  to  the  subject-matter 
litigated  in  a  court  of  justice.  Dunterman 
V.  Storey,  68  N.  W.  949,  951,  40  Neb.  447. 

The  word  "judgment"  usually  means  ei- 
ther the  final  determination,  or  the  record 


expressing  the  final  determination,  of  a  court 
as  to  the  rights  of  the  parties  litigant  in  a 
common-law  action.  Sparrow  v.  Strong,  2 
Nev.  362,  867. 

The  word  "Judgment**  as  used  in  the 
civil  procedure  act  means  all  final  orders, 
decrees,  and  determinations  in  an  action;  also 
all  orders  upon  which  executions  may  be 
issued.    Horner's  Rev.  St  Ind.  1901,  f  1285. 

A  Judgment  is  that  final  determination 
from  which  an  appeal  may  be  taken,  and 
which  is  evidenced  by  the  formal  entry  by 
the  clerk  of  the  court  Fuentes  v.  Mayorga 
(N.  Y.)  7  Daly,  103, 104. 

Chief  Justice  Marshall,  in  Ex  parte  Wat- 
kins,  28  U.  S.  (3  Pet)  193,  204,  205,  7  L.  Ed. 
650,  says:  "A  Judgment  in  its  nature  con- 
cludes the  subject  on  which  it  is  rendered, 
and  pronounces  the  law  of  the  case."  Holmes 
V.  Oregon  &  C.  R.  Co.  (U.  S.)  9  Fed.  229,  233; 
Manley  v.  Park,  64  Pac  28,  31,  62  Kan.  553. 

The  use  of  the  term  "judgment"  would 
Imply  a  final  judgment  Hull  v.  Burson,  56 
N.  B.  18,  19,  61  Ohio  St  283. 

The  words  "before  JudgmeDt"  as  used  in 
Code,  I  295,  providing  that  an  order  of  ar- 
rest may  issue  with  the  summons,  or  at 
any  time  thereafter  before  Judgment  means 
final  judgment  which  is  a  Judgment  on  the 
matters  put  in  issue  by  the  pleadings,  about 
which  there  was  earnest  contention.  Preiss 
V.  Cohen,  23  S.  B.  162,  163,  117  N.  O.  64. 

The  term  "judgment"  in  Rev.  St  f 
7356,  as  amended  In  1883,  providing  that 
in  criminal  cases  in  the  Supreme  Court  only 
errors  of  law  occurring  on  the  trial  or  ap- 
pearing in  the  pleadings  or  Judgment  can 
be  reviewed,  has  relation  to  the  final  Judg- 
ment and  the  orders  with  respect  to  the 
pleadings.  Wagner  t.  State,  42  Ohio  St 
537,  541. 

The  word  "Judgment"  in  a  notice  that 
defendants  have  appealed  from  the  decision 
and  Judgment  of  the  district  court  neces- 
sarily referred  to  the  final  Judgment  of  the 
district  court  where  that  was  the  only  one 
rendered  in  the  case,  and  was  therefore 
sufficiently  specific.  Geyer  v.  Douglass,  52 
N.  W.  Ill,  112,  85  Iowa,  93. 

A  condition  in  a  contractor's  bond,  bind- 
ing parties  to  the  payment  of  any  and  all 
judgments  which  might  be  recovered  against 
the  property,  imports  that  the  Judgment  so 
rendered  must  be  final,  as  distinguished  from 
the  interlocutory  Judgment  A  Judgment 
which  is  the  complete  determination  of  the 
rights  of  parties  to  the  suit  with  respect  to 
its  subject-matter,  leaving  no  further  ques- 
tion or  direction  for  after  determination,  ex- 
cept such  as  may  be  necessary  to  carry  it 
Into  effect  is  a  final  Judgment  It  is  true 
that  the  words  "final  judgment"  are  often 
used  to  designate  a  judgment  which  is  irre- 
veralbie  on  appeal,  or  one  from  which  no 
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appeal  will  lie;  but  there  Is  nothing  in  this 
bond  to  Justify  such  an  extreme  construc- 
tion. The  word  '*flnar'  is  not  used,  and 
there  is  not,  therefore,  any  possible  sugges- 
tion that  It  meant  a  Judgment  final  in  the 
sense  which  was  beyond  the  reach  of  re- 
versal. Heagney  t.  Hopkins,  62  N.  Y.  Supp. 
207.  211,  23  Misc.  Rep.  60& 

The  power  of  the  court  to  charge  a  gar- 
nishee, where  the  debt  is  assigned  "at  the 
time  of  the  rendition  of  the  Judgment 
against  the  garnishee,"  means  at  the  time 
of  final  Judgment  in  the  action  authorized 
by  the  statute  against  such  garnishee  to 
subject  the  debt  assigned  to  the  liability  of 
the  defendant  in  the  suit  at  law,  and  not 
at  the  time  of  the  examination  of  the  gar- 
nishee, according  to  the  summons  served  on 
him  to  compel  him  to  answer  as  to  his  in- 
debtedness to  the  defendant  in  the  action. 
Secor  ▼.  Witter,  89  Ohio  St  218,  232. 

Same— Interloovtory  Jndsments* 

A  Judgment  is  either  interlocutory  or 
the  final  determination  of  the  rights  of  the 
parties  in  the  action.  Code  CIy.  Proc.  N. 
Y.  1889,  f  1200. 

The  distinction  between  Judgments  and 
interlocutory  Judgments  consists  in  the  final 
determination  of  the  rights  of  the  parties 
in  an  action  in  the  one  case,  and  such  de- 
termination of  these  rights  of  the  parties  in 
an  action  as  not  complete  or  final,  needing 
some  other  adjudication  by  the  court,  is  an 
interlocutory  Judgment  Cook  t.  Jennings, 
18  S.  E.  640,  643,  40  S.  C.  204. 

The  term  "Judgment"  does  not  include 
an  order  allowing  some  and  rejecting  other 
items  of  an  administrator's  account,  and  re- 
serving others  for  further  consideration.  In 
re  Rose's  Estate,  22  Pac.  86,  87,  80  Cal.  166. 

The  term  "Judgment,"  in  Code  Civ.  Proc. 
f  651,  authorizing  the  court  to  grant  an  or^ 
der  of  arrest  in  an  action  wherein  the  Judg- 
ment demanded  would  require  the  perform- 
ance of  an  act  the  neglect  or  refusal  of 
which  would  be  punishable  by  the  court  as 
contempt,  and  there  might  be  danger  that 
the  Judgment  or  order  requiring  the  per- 
formance of  the  act  would  be  ineffectual,  in- 
cludes either  an  interlocutory  or  final  de- 
termination of  the  rights  of  the  parties. 
Ensign  V.  Nelson,  1  N.  Y.  Supp.  685,  686»  49 
Hun,  215. 

As  senteaee  of  tl&a  Imw. 

A  Judgment,  though  pronounced  by  the 
Judges,  is  not  their  determination  and  sen- 
tence, but  the  sentence  and  determination 
of  the  law,  which  depends,  not  upon  the  ar- 
bitrary opinion  of  the  Judges,  but  upon  the 
settled  and  invariable  principles  of  Justice. 
Baker  v.  State,  8  Ark.  (3  Pike)  491,  492. 
The  Judgment,  in  short,  is  the  remedy  pre- 
scribed by  law  for  the  redress  of  injuries, 


and  the  suit  or  action  la  the  vehicle  or 
means  of  administering  it  In  re  Sedgeley 
Ave.,  88  Pa.  509,  513;  Zeigler  v.  Vance,  8 
Iowa  (3  Clarke)  528,  530. 

A  Judgment  is  the  conclusion  that  natu- 
rally and  regularly  follows  from  the  premises 
of  law  and  fact,  and  depends,  therefore, 
not  on  the  arbitrary  caprice  of  the  Judge, 
but  on  the  infallible  principles  of  Justice. 
State  V.  Harbourne,  45  Atl.  432,  433,  72 
Conn.  607;  Pollock  v.  C.  Hennlcke  Co.,  46  8. 
W.  185, 186,  64  Ark.  180;  In  re  Sedgeley  Ave., 
88  Pa.  509,  513. 

A  Judgment  is  the  sentence  of  the  law 
upon  a  given  state  of  facts.  Ross  r.  Battle, 
45  S.  E.  252,  254,  117  Ga.  877. 

A  Judgment  is  defined  to  be  the  sen- 
tence of  the  law,  pronounced  by  the  court 
upon  the  matter  appearing  from  the  previous 
proceedings  In  the  suit  It  is  the  conclusion 
that  naturally  follows  from  the  premises  of 
law  and  fact  Branch  v.  Branch,  5  Fla.  447, 
450. 

A  Judgment  or  decree  is  the  fiat  or  sen- 
tence of  law  determining  tl^e  matter  in  con- 
troversy. Blundon  v.  Crosier,  49  Atl.  1,  2, 
03  Md.  355. 

A  Judgment  is  the  sentence  of  the  law 
pronounced  by  a  court  or  a  Judge  thereof 
upon  a  matter  in  issue  in  any  cause  before 
it    In  re  Moseley  (U.  S.)  17  Fed.  Cas.  886, 


A  Judgment,  generally  speaking,  is  the 
determination  or  sentence  of  the  law,  speak- 
ing through  the  court,  and  it  does  not  exist 
as  a  legal  entity  until  pronounced,  express- 
ed, or  made  known  in  some  appropriate  way. 
Goldreyer  t.  Cronan,  55  AtL  594,  596»  76 
Conn.  118. 

A  Judgment  Is  a  decision  or  sentence  of 
the  law,  given  by  a  court  of  Justice  or  other 
competent  tribunal  as  the  result  of  proceed- 
ings instituted  therein  for  the  redress  of  an 
injury.  In  re  Sedgeley  Ave.,  88  Pa.  509,  513 
(citing  Bouv.  Law  Diet  tit  "Judgment"); 
Stearns  v.  Aguirre,  7  Cal.  443,  449;  State  ex 
rel.  St  Louis,  K.  &  N.  W.  Ry.  Co.  v.  Klein, 
41  S.  W.  895,  897,  140  Mo.  502;  Teel  r. 
Yost  5  N.  Y.  Supp.  5,  7,  56  N.  Y.  Super.  Ot 
(24  Jones  &  S.)  456.  Thus,  where  it  does  not 
appear  from  the  record  of  a  court  that  there 
was  any  Judgment  in  favor  of  the  plalntiiT 
and  against  the  defendants  for  any  sum  of 
money  that  would  Justify  the  presumption 
that  any  question  was  adjudicated  between 
the  parties,  the  essential  element  of  the 
Judgment  is  lacking.  Thomas  v.  Pendleton, 
46  N.  W.  180,  181,  1  &  D.  150,  86  Am.  St 
Bep.  726. 

A  "Judgment"  Is  the  determination  or 
sentence  of  the  law  pronounced  by  a  compe- 
tent Judge  or  court  as  the  result  of  an  action 
or  proceeding  instituted  in  such  court  affirm- 
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lug  that  upon  the  matter  submitted  for  Its 
decision  a  legal  duty  or  liability  does  or 
does  not  exist  Gunter  v.  Earnest,  68  Ark. 
180,  184,  56  S.  W.  876,  877  (citing  1  Black, 
Judgm.  p.  2,  I  1). 

Costs  as  part  of. 

The  statute  of  1866  provides  that  when- 
ever any  Judgment  rendered  by  a  justice  of 
the  peace,  otherwise  than  upon  the  verdict 
of  a  jury,  shall  exceed  |6,  an  appeal  shall 
be  allowed.  Held,  that  the  word  "Judg- 
ment*' did  not  embrace  the  costs,  as  well 
as  the  debt  or  damages,  but  that  an  appeal 
was  allowed  only  in  cases  where  the  dam- 
ages alone  amount  to  more  than  |5.  Curtis 
V.  Gill,  84  Conn.  49,  58. 

The  word  ''judgment,"  as  used  in  Rev. 
8t  1895,  art  1436,  providing  that  If  the 
party  against  whom  a  judgment  is  rendered 
appealed,  and  on  appeal  the  judgment  shall 
be  against  him,  but  for  a  less  sum,  he  shall 
recover  the  costs  of  the  court  above,  does 
not  include  costs.  Ball  t.  Chase  (Tex.)  49 
S.  W.  934. 

Entry* 

A  judgment  must  be  entered  In  the  Judg- 
ment docket  Bode  v.  New  England  Inv. 
Co.,  45  N.  W.  197,  199,  6  Dak.  499. 

A  Judgment  is  said  by  an  ancient  au- 
thority to  be  the-  decision  or  sentence  of  the 
law  on  facts  found  or  admitted  by  the  par- 
ties, or  upon  their  default  in  the  course  of 
a  suit;  but  a  bare  decision  of  a  court  is  not 
a  judgment  There  must  be  a  forma]  order 
entered  upon  it  Hence  a  Judgment  may  be 
accurately  defined  as  the  decision  or  sentence 
of  the  law,  pronounced  by  a  court  and  en- 
tered upon  its  dockets,  minutes,  or  records. 
The  judgment  of  a  court  can  only  be  shown 
by  its  records.  Where  there  is  no  record, 
there  Is  no  judgment  Plant  v.  Gimn  (U.  S.) 
19  Fed.  Cas.  800,  803. 

A  Judgment  Is  that  final  determination 
from  which  an  appeal  may  be  taken,  and 
which  is  evidenced  by  the  formal  entry  by 
the  clerk  of  the  court.  Fuentes  v.  Mayorga 
(N.  Y.)  7  Daly,  103,  104. 

The  entry  which  the  statute  requires 
the  judge  to  make  upon  his  journal  and  the 
record  of  the  proceedings  do  not  constitute 
a  judgment,  and  it  is  not  essential  to  the 
validity  of  the  proceedings  that  the  order 
for  such  entry  be  made  by  the  court  It  Is 
sufficient  if  it  be  made  by  the  Judge.  Bird 
V.  Young,  46  N.  S.  819,  821,  66  Ohio  St  210. 

An  entry  by  the  clerk  at  the  end  of  the 
trial  of  the  amount  for  which  plaintiff  was 
entitled  to  recover  in  a  foreclosure  suit  does 
not  constitute  a  Judgment  Crim  v.  Kes- 
sing,  26  Pac.  1074,  1076,  89  Cal.  478»  23  Am. 
St  Hep.  491. 


A  judgment  is  the  act  of  the  court 
while  its  entry  in  the  record  is  the  act  of  the 
clerk.  The  one  is  Judicial;  the  other,  min- 
isterial. The  one  is  the  determining  act; 
the  other,  the  evidence  of  it  A  Judgment 
of  a  court  of  record  can  be  proven  only  by 
the  record,  yet  it  derives  its  force,  not  from 
its  entry  on  the  record,  but  from  its  rendi- 
tion by  the  court  State  ex  rel.  Green  v. 
Henderson,  64  S.  W.  138,  141,  164  Mo.  347, 
86  Am.  St  Rep.  618. 

A  judgment  is  the  sentence  of  the  law 
pronounced  by  the  court;  but  the  court  can 
only  be  held  in  term  time  as  may  be  pre- 
scribed by  law,  and  for  the  purpose  of  enter- 
ing judgment  has  no  existence  in  vacation. 
Consequently  a  judgment  cannot  be  entefed 
in  vacation,  unless  in  pursuance  of  a  posi- 
tive statute,  whose  provisions  must  be  com- 
plied with.  Bonnell  v.  Weaver  (U.  S.)  S 
Fed.  Cas.  851,  852. 

While  a  written  instrument  purporting 
to  be  the  judgment  In  a  cause  remains  in 
the  possession  of  the  Judge  who  Is  to  pro- 
nounce it,  it  is  of  no  effect  and  like  a  deed 
not  delivered.  The  moment,  however.  It  is 
filed  by  the  clerk  of  the  court,  it  becomea 
the  judgment  of  the  court,  and  fixes  the 
rights  of  the  parties.  Archer  v.  Long,  24  S. 
E.  83,  84,  46  S.  C.  292  (citing  Genobles  v. 
West,  23  S.  C.  160). 

Fomu 

While  the  language  used  by  courts  In 
pronouncing  judgments  is  in  many  instances 
identical,  yet  there  is  no  legally  prescribed 
verbal  formula  which  must  be  used  for  that 
purpose.  Little  Pittsburg  Ck>n.  Min.  Co.  v. 
Little  Chief  Ck)n.  Min.  Co.,  17  Pac.  760,  762» 
11  Colo.  223,  7  Am.  St  Rep.  226. 

The  language  employed  to  express  the 
determination  of  the  law  is:  "It  is  consid- 
ei-ed — consideratum  est  per  curiam — ^that  the 
plaintiff  do  recover  his  damages,"  or  "his 
debt,*'  or  ''his  possession,"  and  the  like.  In 
re  Sedgeley  Ave.,  88  Pa.  609,  618. 

A  Judgment,  though  pronounced  by  the 
Judges,  is  not  their  determination  and  sen- 
tence, but  the  sentence  and  determination  of 
the  law,  which  depends,  not  upon  the  arbi- 
trary opinion  of  the  Judges,  but  upon  the 
settled  and  Invariable  principles  of  Justice, 
and  is  the  remedy  prescribed  by  law  for 
the  redress  of  injuries.  Therefore  the  style 
of  a  Judgment  is,  not  "that  it  is  ordered  or 
resolved  by  the  Judges,"  for  then  the  Judg- 
ment might  be  their  own,  but  **it  is  con- 
sidered"— "consideratum  est  per  curiam" — 
which  implies  that  the  Judgment  is  not  their 
own,  but  the  act  of  the  law,  pronounced  and 
declared  by  the  court  upon  determination 
and  inquiry.  Accordingly,  where  a  judg- 
ment was  entered  below,  "Ordered  by  the 
court  that  the  said  defendant,"  etc  there 
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was  no  Judgment,  and  no  appeal  would  lie. 
Baker  y.  State,  8  Ark.  (3  Pike)  481,  482. 

A  Judgment  ia  the  conclusioui  of  law 
drawn  from  the  fiicta  found  by  the  Judicial 
investigation.  Such  conclusiona  are  general- 
ly stated  in  an  imperative  form.  Froman  y. 
Patterson,  24  Pac.  682,  684,  10  Mont  107. 

A  judgment  should  be  the  simple  8(&n- 
tence  of  the  law  upon  the  material  ultimate 
facts  admitted  by  the  pleading  or  found  by 
the  court.  Rankin  y.  Newman,  40  Pac.  1024, 
1026,  107  Cal.  602  (citing  Gregory  y.  Nelson, 
41  GaL  278,  282). 

'The  Judgment  or  decree  is  a  flat  or 
sentence  of  the  law,**  says  the  court  in  State 
y.  Ramsburg,  43  Md.  825,  833,  "determining 
the  matter  In  controversy  in  concise  tech- 
nical terms,  which  must  be  interpreted  in 
their  own  proper  sense.  It  would,  we  think, 
be  of  dangerous  tendency  to  make  the  force 
and  effect  of  the  most  solemn  official  acts 
depend  upon  the  various  Interpreta^ons 
which  ingenuity  might  suggest  to  the  most 
carefully  considered  language  introducing 
them."  Martin  v.  Evans,  86  Aa  258,  260,  85 
Md.  8,  86  L.  R.  A.  218.  60  AuL  St  Rep.  282. 

The  entry  of  "Damages  $310,"  is  not  a 
Judgment  It  ia  nowhere  stated  that  it  is 
adjudged,  ordered,  decreed,  or  considered 
that  plaintiff  shall  have  the  recovery  of  the 
defendants,  or  that  defendants  shall  have 
the  recovery  of  plaintiff,  in  the  sum  of  $310, 
or  any  other  sum.  There  is  no  word  or 
words  used  which  indicate  an  adjudication 
by  the  Judge  for  or  against  either  party. 
Grey  v.  Gederholm,  3  Pac.  12,  18,  2  Idaho 
(Hash.)  84. 

The  entry  in  a  docket:  "And  now  a 
single  bill,  under  the  hand  and  seal  of  the 
defendant,  containing  a  clause  authorizing 
the  entry  of  a  Judgment  on  a  note,  waiving 
stay  of  execution.  Is  produced  hereto,  to 
have  Judgment  thereon.  Wherefore  Judg- 
ment"—does  not  constitute  a  Judgment  Teel 
v.  Tost,  5  N.  Y.  Supp.  5,  7,  66  N.  Y.  Super. 
Ct  (24  Jones  ft  S.)  456. 

In  Freem.  Judgm.  §  38,  it  is  said  a  Judg- 
ment is  not  what  Is  entered,  but  what  is 
ordered  and  adjudged.  Houston  v.  Clark,  18 
Pac.  738,  740,  36  Kan.  412.  But  where  a 
husband  and  wife  settled  a  suit  for  separate 
maintenance  by  a  contract  by  which  he  was 
to  pay  her  an  annuity  for  life,  and  the  Judg- 
ment entered  was  that  the  suit  had  been  set- 
tled and  dismissed,  the  contract  did  not  be- 
come a  part  of  the  Judgment ;  it  not  appear- 
ing to  have  been  considered  or  ordered  by 
the  court  Newberry  v.  Newberry,  87  N.  W. 
658,  660,  114  Iowa,  704. 

A  Judgment  may  be  formulated  in  writ- 
ing by  the  Judge  or  declared  by  him  orally. 
Allen  y.  Voje,  88  N.  W.  824,  826,  114  Wis.  1. 

Act  Feb.  24,  1806,  provided  that  the  pro- 
thonotary  of  any  court  of  record  might  in 


certain  circumstances  enter  Judgment  on  a 
bond  in  which  Judgment  was  confessed,  or 
containing  a  warrant  for  any  attorney  to 
confess  a  Judgment,  which  Judgment  should 
have  the  same  force  and  'effect  as  though 
confessed  by  an  attorney  or  given  in  open 
court  in  term  time.  Held  that  where  the 
prothonotary  entered  the  Judgment  bond  on 
the  docket  In  the  form  of  an  action,  such 
entry  containing  the  names  of  the  parties, 
the  amount  due,  and  the  date  and  the  time 
of  the  writing,  and  showing  the  seal  of  the 
defendant  a  Judgment  has  been  duly  enter- 
ed on  the  Judgment  bond.  Helvete  v.  Rapp 
(Pa.)  7  Serg.  &  R.  306,  308. 

A  Judgment  must  be  signed  by  the  Judge 
of  the  court  Bode  v.  New  Bngland  Inv. 
(30.,  46  N.  W.  187,  188,  6  Dak.  488. 

Powev  to  mnfore: 

It  is  an  essential  part  of  every  Judg- 
ment passed  by  a  court  exercising  Judicial 
power  that  it  should  have  authority  to  en- 
force it  or  to  give  effect  to  It  It  is  no  Judg- 
ment, in  the  legal  sense  of  the  term,  with- 
out such  power.  It  will  be  merely  an  opin- 
ion, which  would  remain  a  dead  letter.  Dis- 
trict of  (Columbia  v.  Eslin,  22  Sup.  Ot  17, 
18,  182  n.  S.  62,  46  L.  Ed.  85. 

Two  parties  implied. 

The  word  "Judgment"  when  used  in  an 
action  in  personam  Implies  two  parties — one 
the  plaintiff  in  whose  favor,  and  the  other 
the  defendant  against  whom,  the  Judgment 
may  be  pronounced.  At  law  the  Judgment 
is  yea  or  nay  for  one  party  and  against  the 
other.  Taylor  v.  Tennessee  Lumber  Co.,  68 
S.  V  1130,  107  Tenn.  41. 

An  award,  when  made,  is  more  in  the 
nature  of  a  contract  than  of  a  Judgment 
It  is  but  the  consummation  of  the  contract 
of  submission;  its  appropriate  and  legiti- 
mate result  Hence  it  is  held  that  the  fact 
that  a  Judgment  rendered  on  Sunday  is  void 
does  not  render  an  award  made  on  Sunday 
illegal.    Blood  v.  Bates,  31  Vt  147,  149. 

An  award  of  arbitrators  in  the  common 
pleas  is  to  be  considered  as  a  Judgment  of 
that  court  from  the  time  of  its  entry  upon 
the  docket,  and  as  such  subject  to  a  writ  of 
error.  The  statute  expressly  provides  that 
from  the  time  of  the  entry  of  the  award 
in  the  docket  It  shall  take  rank  as  a  Judg- 
ment aiid  that  execution  may  issue  thereon, 
provided  that  when  Judgment  has  been  ren- 
dered for  any  sum  or  sums  of  money,  the 
like  stay  of  execution  shall  be  had  and  under 
like  regulations  as  In  the  case  of  other  Judg- 
ments. When  the  Legislature  expressly  and 
repeatedly  says  that  the  award  is  a  Judg- 
ment the  court  should  do  so.  EbersoU  v. 
Krug  (Pa.)  8  Binn.  528,  528. 
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A  "Judgment,"  by  the  common  law,  is  a 
final  decision  entered  of  record  on  a  parch- 
ment roll  called  a  ''judgment  roll/'  under 
the  signature  of  a  Judge  of  the  court  Our 
Legislature  wisely  abolished  the  ];mrchment 
roll,  by  substituting  In  its  place  a  book,  so 
that  under  our  statute  a  Judgment  is  a  final 
decision  entered  of  record  in  the  book  of 
Judgments,  under  the  signature  of  a  Judge. 
An  award  cannot  be  in  the  nature  of  a  Judg- 
ment, unless  It  be  a  part  of  the  record  in 
the  book  of  Judgments,  under  like  signature, 
such  as  the  award  of  oyer,  a  venire,  writ  of 
inquiry,  execution,  etc.,  which  are  all  of 
record.  Neither  is  a  rule  of  court  a  Judg- 
ment Evans  v.  Adams,  15  N.  J.  Law  (3  J. 
S.  Green)  873,  880. 

As  aa  acreement* 

See  "Agreement •• 

flLdJndioation  ia  proliata* 

An  adjudication  on  the  contest  of  a  will, 
made  in  pursuance  of  a  complaint  whereby 
the  legatees  agreed  to  take  certain  amount 
in  satisfaction  of  their  legacies,  and  which 
directs  that  the  administrator  with  the  will 
annexed,  to  be  thereafter  appointed,  should 
pay  such  legacies,  is  not  a  Judgment,  within 
Code,  S  570,  providing  that  all  Judgments 
shall  bear  interest  until  paid.  The  defend- 
ants became  entitled  to  the  amount  payable 
rather  by  the  terms  of  the  will  than  by  those 
of  the  order.  Moore  r.  Pullen,  21  S.  B.  195, 
196.  lie  N.  0.  284. 

Allowance  of  claim  In  probate* 

An  allowance  by  a  probate  court  of  a 
claim  against  an  estate  is  a  Judgment  Funk 
V.  Seebom,  74  S.  W.  445,  447,  99  Mo.  App. 
587. 

The  allowance  by  the  county  court  of  a 
claim  filed  therein  against  an  estate  did  not 
constitute  a  Judgment,  within  the  meaning 
of  Rev.  St  §  2740,  limiting  actions  on  Judg- 
ments of  courts  not  of  record  to  10  years. 
Smith  V.  Shawhan,  87  Iowa,  533,  535. 

While  it  may  be  true  that  the  allowance 
or  disallowance  of  a  claim  against  an  estate 
by  the  board  of  commissioners  is  not  a 
"Judgment"  in  the  ordinary  sense  of  that 
word,  yet  It  does  not  necessarily  follow  for 
that  reason  that,  when  a  board  of  commis- 
sioners has  acted  upon  a  claim,  it  has  Juris- 
diction to  act  upon  a  claim  for  the  same 
thing  at  a  subsequent  session,  and  rescind 
or  set  aside  the  former  action  of  the  board. 
Myers  v.  Gibson,  58  N.  B.  646,  648,  152  Ind. 
500. 

Appointment  ef  recelTcr. 

The  term  "Judgment,"  In  Bankr.  Act  U. 
S.  §  67,  cl.  "f,"  providing  that  all  Judgments, 
etc.,  obtained  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  In  bank- 
ruptcy, shall  be  deemed  null  and  void  in 


case  the  Judgment  del>tor  Is  adjudged  a 
bankrupt.  Includes  a  Judgment  appointing  a 
receiver,  and  therefore  the  property  held  by 
the  receiver  must  be  turned  over  for  admin- 
istration under  the  bankruptcy  proceedings. 
Mauran  v.  Crown  Carpet  Lining  Co.,  60  Atl. 
331,  333,  23  R.  L  824. 

The  Supreme  Court  of  Rhode  Island,  In 
the  case  of  Mauran  v.  Crown  Carpet  Lining 
Co.,  23  R.  I.  324,  50  Atl.  881,  ruled  that  the 
word  "judgment**  in  section  67f  of  the  bank- 
rupt act  is  sufficiently  broad  to  apply  to  the 
Judgment  of  the  state  court  in  appointing 
the  receiver  of  an  insolvent  corporation,  ob- 
tained within  three  months  of  an  adjudica- 
tion as  an  involuntary  bankrupt  Wilson  r. 
Parr,  42  S.  B.  6,  7,  115  Ga.  629. 

As  a  cliose  in  action* 

See  "Chose  in  Action." 

Olaini  distingnished* 

^here  is  a  distinction  between  Jndg- 
ments  against  the  testator  or  intestate  and 
other  claims  against  his  estate.  A  Judgment 
is  an  adjudication  of  the  rights  of  the  par- 
ties in  respect  to  the  claim  involved.  It 
imports  absolute  verity.  It  cannot  be  dis- 
puted any  more  than  a  Judgment  against  the 
administrators.  In  that  sense  it  is  final  and 
conclusive.  The  statute  recognizes  a  dis- 
tinction by  giving  priority  to  Judgments  over 
each  other  according  to  date  of  recovery, 
and  over  other  debts.  A  Judgment  against 
a  deceased,  even  if  disputed  or  rejected  by 
executors  or  administrators,  need  not  be  sued 
over  in  order  to  authorize  a  decree  for  its 
payment  by  the  surrogata  McNulty  T.  Hard, 
72  N.  Y.  518,  52L 

As  a  contract. 

See  "Contract** 

As  a  oonTeyance* 

See  "Conveyance.* 

As  a  debt  of  record* 

A  Judgment  is  a  debt  of  record,  and  in 
many  respects  is  distinguished  from  a  con- 
tract Davidson  v.  Smith  (U.  S.)  7  Fed.  Cas. 
88,  40.  See,  also,  Attrlll  t.  Huntington,  16 
Atl.  651,  654,  70  Md.  191,  2  L.  R.  A.  779,  14 
Am.  St  Rep.  844 ;  Burnes  t.  Simpson,  9  Kan. 
658,664. 

A  Judgment  of  another  state  is  a  debt 
of  record,  not  examinable  upon  its  merits; 
but  it  does  not  carry  with  it  into  another 
state  the  efllcacy  of  a  Judgment  upon  prop- 
erty or  upon  persons  to  be  enforced  by  exe- 
cution. Bennett  v.  Bennett,  49  Atl.  601,  602, 
63  N.  X  Bq.  306. 

A  Judgment  is  a  secnrity  of  record, 
showing  the  debt  due  from  one  person  to 
another.  It  is  as  much  a  mere  security  as 
a  treasury  note  or  a  bond  of  the  United 
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States.  HeDce  a  suit  on  a  judgment  is  sim- 
ply a  suit  on  an  ordinary  right  of  property. 
Provident  >6a Tings  Life  Assur.  Soc.  y.  Ford« 
6  Sup.  Gt  1104,  1107»  114  U.  a  685»  29  L. 
Bd.  261. 

I>eeisl0m  ia  ooatestod  aleotioB* 

Tbe  decision  entered  in  a  contested  elec- 
tion case  by  a  circuit  court  is  not  a  "Judg- 
ment," in  the  sense  in  which  that  term  is 
used  In  the  law,  giving  the  right  to  prose- 
cute a  writ  of  error.  Moore  t.  Mayfield,  47 
lU.  167,  169. 

I>e«isioa  In  erlmlaal  prooeedlni^ 

A  judgment  is  the  decision  of  the  court 
In  a  dvll  or  criminal  proceeding.  Sprott  ▼. 
Reld  (Iowa)  8  G.  Greene,  489,  494,  66  Am. 
Dec  549. 

The  term  "judgment,**  when  used  In 
speaking  of  the  judgment  rendered  against 
defendant  in  criminal  proceedings,  means 
the  proceeding  of  declaring  the  defendant's 
punishment  Bugbee  r.  Boyce,  85  Atl.  830, 
331,  68  Vt  811. 

In  Commonwealth  r.  Lockwood,  109 
liass.  323,  12  Am.  Rep.  699,  it  is  said  that 
the  ordinary  legal  meaning  of  "conviction," 
when  used  to  designate  a  particular  stage  of 
a  criminal  prosecution  triable  by  jury,  is 
the  conviction  of  the  accused  in  open  court 
or  the  verdict  returned  against  him  by  the 
jury,  which  ascertains  and  publishes  the  fact 
of  his  guilt,  while  "judgment"  or  "sentence" 
Is  the  approKM-iate  term  to  denote  the  action 
of  the  court  before  which  the  trial  is  had, 
declaring  the  consequence  to  the  convict  of 
the  fact  thus  ascertained.  People  v.  Adams, 
56  N.  W.  461,  95  Mich.  641;  State  v.  Henson, 
50  Atl.  468,  470,  66  N.  J.  Law,  601;  State 
T.  Moise,  18  South.  943,  948,  48  La.  Ann.  109, 
85  L.  B.  A.  701.  See,  also,  Munkley  v.  Hoyt, 
60  N.  B.  413, 179  Mass.  108;  State  T.  Barnes, 
4  South.  560,  561,  24  Fla.  153. 

Deelsioii  on  mle  to  show  eavse. 

The  word  "judgment"  in  Act  June  14, 
1826,  f  15,  providing  that  a  writ  of  error 
may  be  sued  out  by  any  person  aggrieved 
"by  the  judgment  of  any  court  of  common 
pleas  on  any  writ  of  quo  warranto,"  does 
not  authorize  a  writ  of  error  on  the  part  of 
a  person  aggrieved  by  the  action  of  the 
court  in  passing  on  a  rule  to  show  cause 
why  a  quo  warranto  should  not  issue.  Com- 
monwealth v.  Davis,  109  Pa.  128,  129. 

Decree. 

There  Is  no  difference  between  judg- 
ments at  law  and  decrees  in  equity.  Cook 
V.  Jennings,  18  S.  E.  640,  643,  40  S.  a  204. 
See,  also,  McGarrahan  t.  Maxwell,  28  CaL 
75,85. 

The  term  "judgment"  and  "decree," 
while  applicable,  strictly  speaking,  the  for- 


mer to  suits  at  law  and  the  latter  to  suits 
in  chancery,  are  usually  employed  as  con- 
vertible terms.  Lamson  v.  Hutchlngs  (U.  S.) 
118  Fed.  321,  823.  55  a  a  A.  245. 

Under  a  Code  purporting  to  abolish  the 
distinction  between  law  and  equity,  "judg- 
ment" is  an  apt  word  in  proceedings  of  an 
equitable  nature,  as  well  as  in  those  which 
are  strictly  legal.  Gray  v.  Enrich,  96  N.  W. 
343,  2  Neb.  (Unof.)  194. 

"Judgment"  in  Code,  §  1833,  iH-ovidlng 
that,  on  reading  the  pleadings  and  proofs 
and  hearing  the  testimony  offered,  the  court 
shall  render  such  judgment  as  is  consistent 
with  the  rules  heretofore  observed  in  chan- 
cery cases,  should  be  construed  to  apply  to 
proceedings  in  equity,  and  to  include  a  de- 
cree.   Kramer  v.  Bedman.  9  Iowa,  114,  lia 

"Judgment"  is  a  general  term,  and  may 
be  applied  to  decrees.  Being  a  more  general 
term,  it  Includes  decrees  as  well.  There- 
fore, when  the  Legislature  used  the  term 
"final  judgment"  in  a  statute  relating  to  the 
determination  of  conflicting  claims,  it  must 
be  taken  in  the  broadest  sense  of  the  term. 
Forsythe  t.  Bichardson,  1  Idaho,  459,  462. 

By  the  terms  of  Code,  S  3557,  the  word 
"judgment"  embraces  a  decree  for  money. 
Hockman  v.  Hockman,  25  S.  E.  534,  93  Va. 
455,  57  Am.  St  Bep.  816. 

Within  the  provision  of  Code  1874,  f 
1010,  that  the  attorney  in  an  action,  suit,  or 
proceeding  may  be  changed  at  any  time  be- 
fore judgment  or  decree  or  final  determina- 
tion, the  words  '^action,  suit,  or  proceeding** 
are  referred  to  distrlbutively  In  the  section. 
Each  has  its  peculiar  meaning,  and  the 
words  "judgment,  decree,  and  determina- 
tion" apply  equally  to  each.  Thus  "judg- 
ment" is  the  final  result  of  "action,"  "de- 
cree** of  "suit,"  and  "determination**  of 
"proceeding."  Shirley  v.  Birch,  18  Pac  344, 
845, 16  Or.  1. 

A  judgment  is  the  decision  or  sentence 
of  the  law,  pronounced  by  a  court  or  other 
competent  tribunal,  upon  the  matter  con- 
tained in  the  record.  According  to  the  com- 
mon-law rule,  by  "final  judgment'*  is  to  be 
understood,  not  a  final  determination  of  the 
rights  of  the  parties,  but  merely  of  the 
particular  suit  or  controversy  pending  be- 
tween them  before  the  court  A  decision 
has  been  defined  to  be  a  judgment  given  by 
a  competent  tribunal.  This  word  also  in- 
cludes in  legal  parlance  both  orders  and 
judgments,  as  well  as  the  report  or  account 
of  the  opinions  or  judicial  determinations  of 
courts.  A  decree  is  the  judgment  or  sen- 
tence of  a  court  of  equity.  It  is  either 
Interlocutory  or  final.  It  embraces,  there- 
fore, orders  as  well  as  decrees  in  equity 
or  admiralty.  Hence  a  bond  conditioned 
merely  for  the  performance  of  the  decree  or ' 
judgment  Is  sufficient,  under  a  statute  pro- 
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Tiding  that  the  appeal  bond  shall  be  con- 
ditioned that  the  appellant  perform  the  de- 
cision, <x^er,  decree,  or  Judgment  of  the  dis- 
trict court;  the  word  ''Judgment^  and  the 
word  "decree**  both  being  broad  enough  to 
Include  "decision"  and  "order."  Halbert  ▼. 
Alford  (Tex.)  16  S.  W.  814,  815. 

The  Code  defines  a  Judgment  as  the  final 
•determination  of  the  rights  of  the  parties  in 
the  action  or  proceeding,  and  is  decisive  as 
to  what  is  a  Judgment  thereunder;  and  it 
makes  no  difference  whether  it  is  what  would 
be  formerly  called  a  "Judgment"  or  "decree." 
St.  Joe  &  Mineral  Farm  Min.  Go.  y.  First 
Nat  Bank,  52  Pac  678.  679,  24  Colo.  537. 

The  word  'judgment,"  as  used  in  26 
Stat  94  and.  T.  Ann.  St  1899,  p.  9),  pro- 
viding that  execution  upon  Judgment  ob- 
tained in  any  other  than  Indian  courts  shall 
not  be  for  the  sale  or  conveyance  of  title  to 
improvements  made  upon  lands  owned  by  the 
Indian  nation,  except  in  cases  where  Judg- 
ments are  provided  for,  is  used  in  its  com- 
prehensive'  sense,  embracing  not  only  Judg- 
ments at  law,  but  also  decrees  and  orders  in 
the  nature  of  Judgments.  Crowell  ▼•  Toung 
<Ind.  T.)  69  S.  W.  829,  83L 

The  word  "Judgment"  is  usually  applied 
to  a  determination  of  the  rights  of  the  par- 
ties in  an  action  at  law,  and  the  word  "de- 
cree" to  a  similar  determination  in  equity; 
but  the  words  are  Interchangeable  in  this 
Code,  each  embracing  both  classes  of  deter- 
mination, unless  limited  expressly  or  by  the 
context    Shannon's  Code  Tenn.  1896,  i  469& 

The  word  "Judgment"  Includes  decrees 
and  also  orders  in  chancery  for  the  payment 
of  money,  as  well  as  bonds  or  recognizances 
having  the  force  of  Judgments.  Code  W.  Ya. 
1899,  p.  183,  C.  18,  i  17. 

A  decree  for  land  or  specific  personal 
property,  and  a  decree  or  order  requiring  the 
payment  of  money,  shall  have  the  effect  of  a 
Judgment  for  such  land,  property,  or  money, 
and  be  embraced  by  the  word  "Judgment,** 
where  used  in  any  chapter  under  the  statutes 
relating  to  Judgment  liens  and  executions. 
Code  Ya.  1887,  i  8557. 

As  estate  in  land* 
See  "Estate.** 

Findings  of  oonrt« 

The  findings  of  a  court  amount  to  noth- 
ing more  than  an  order  for  Judgment,  and 
are  not  in  themselves  the  Judgment  of  the 
court  Andrews  ▼.  Welch,  2  N.  W.  98,  99,  47 
Wis.  132. 

The  findings  upon  which  a  Judgment  is 
based  are  not  res  Judicata,  so  as  to  bind  the 
parties,  unless  a  Judgment  is  rendered.  Butt 
V.  Herndon,  13  Pac  580,  581*  86  Kan.  87a 


•Fine.* 


Timm. 

See 


See  "Incumbrance  (On  Title).* 

Judgment  in  special  proeeediac* 

The  approval  of  the  report  of  proceed- 
ings dissolving  one  municipality  and  annex- 
ing the  same  to  another,  under  the  act  of 
1893,  is  a  Judgment  Martin  ▼.  Simpkins,  88 
Pac  1092,  1094,  20  Colo.  48& 

Act  April  1,  1874,  provides  that  appeals 
and  writs  of  error  and  certiorari,  to  be  ef- 
fective, must  be  taken  within  two  yean 
after  "any  Judgment  in  any  real*  personal* 
or  mixed  action."  Held,  that  both  words* 
"Judgment"  and  "action,"  were  to  be  nsed  In 
their  comprehensive,  rather  than  in  their 
strictly  technical,  sense,  embracing  decrees 
and  orders  in  the  nature  of  Judgments,  and 
including  proceedings  to  vacate  and  relocate 
a  township  road.  In  re  Road  in  Salem  Tp., 
103  Pa.  250,  253,  254.  40  Leg.  Int  875. 

The  term  "Judgment**  as  used  in  Code 
CiT.  Proc.  i  376,  declaring  that  a  Judgment 
for  a  sum  of  money  is  presumed  to  have  been 
paid  after  the  lapse  of  20  years,  does  not  in- 
clude an  order  of  a  county  court  made  in 
proceedings  to  sell  lands  of  an  habitual 
drunkard,  which  confirms  a  referee's  report 
finding  that  a  drunkard  is  indebted  to  the 
person  in  a  certain  sum.  Sheldon  t.  Mirick, 
89  N.  E.  647,  648, 144  N.  Y.  498. 

Same— Condemnation  prooeedinc* 

A  Judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action,  and 
even  under  this  strict  definition  the  term 
will  include  a  judicial  determination  of  the 
rights  of  the  parties  in  legal  proceedings  for 
the  condemnation  of  private  lands  under  the 
right  of  eminent  domain.  Donnelly  t.  Cltj 
of  Brooklyn,  7  N.  T.  Supp.  49. 

In  Code,  i  8376,  authorizing  an  appeal 
from  a  Judgment  in  condemnation  proceed- 
ings, the  word  "Judgment"  is  not  used  in  the 
same  sense  as  in  the  statute  authorizing  an 
appeal  from  Judgments,  as  the  former  statute 
relates  to  special  proceedings.  "It  is  true 
that  a  Judgment  is  defined  to  be  a  determi- 
nation of  the  rights  of  the  parties  in  action 
in  Code  Civ.  Proc.  i  1200;  and  subdivision  20, 
i  3343,  provides  that  in  construing  the  Code, 
the  word  "Judgment"  refers  to  a  civil  action. 
But  section  3343  also  provides  that  this  rule 
of  construction  is  to  be  observed  only  when 
a  contrary  Intent  Is  not  expressly  declared  in 
the  provision  to  be  construed,  or  is  not  plain- 
ly apparent  from  the  context  thereof.  It  is 
**plainly  apparent"  that  the  word  "Judgment" 
in  this  section  of  the  condemnation  law  was 
not  intended  to  refer  to  a  Judgment  in  a  civil 
action,  from  the  fact  that  the  Code  has  in 
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express  language  proTlded  for  lust  sach  a  de- 
termination In  a  special  proceeding  for  the 
enforcement  of  that  Judgment  and  for  an  ap- 
peal therefnHn.  Erie  R.  Co.  ▼.  Steward,  69 
N.  Y.  Supp.  57,  60,  59  App.  App.  187. 

An  assessment  of  property  made  by  com- 
missioners for  the  widening  of  a  street  can- 
not be  considered  a  "Judgment,"  within  the 
meaning  of  the  statute  of  limitations,  al- 
though the  assessment  was  confirmed  by  an 
order  of  the  Supreme  Ck>urt.  In  such  pro- 
ceeding the  court  does  not  act  by  virtue  of 
its  general  powers  as  a  court  of  record,  but 
in  the  execution  of  a  special  and  limited  Ju- 
risdiction conferred  by  the  statute.  It  cer- 
tainly was  not  a  "Judgment"  in  the  popular 
or  in  the  legal  sense  of  that  term. '  No  pro- 
cess of  the  court  could  be  awarded  for  its 
enforcement  It  was  rather  a  statutory 
method  of  creating  a  lien  upon  property  than 
a  Judgment,  and  should  be  considered  as  in 
effect  a  mortgage,  as  well  in  regard  to  the 
time  of  commencing  an  action  upon  it  as  in 
other  respects.  City  of  New  York  v.  Col- 
gate, 12  N.  Y.  (2  Kern.)  140,  156. 

An  action  against  the  city  of  Brooklyn 
for  damages  awarded  by  the  assessors  and 
confirmed  by  the  court  on  property  con- 
demned for  the  widening  of  a  street  is  based 
on  a  Judgment,  within  the  meaning  of  that 
term  as  used  in  the  statute  of  limitations. 
Donnelley  t.  City  of  Brooklyn,  24  N.  B.  17, 
18,  121  N.  Y.  9,  affirming  7  N.  Y.  Supp.  49. 

A  Judgment  in  a  special  proceeding,  as 
on  the  assessment  of  damages  in  condemna- 
tion proceedings,  is  not  a  Judgment  from 
which  an  appeal  is  authorized  to  be  taken 
under  a  statute  authorizing  an  appeal  from 
a  final  Judgment  in  a  ciyil  action.  McNa- 
mara  t.  Minnesota  Cent  By.  Co.,  12  Minn« 
888,  398  (Gil.  269.  278) 

Where  it  was  provided  that,  immediately 
upon  an  award  of  damages  for  the  opening 
of  a  street,  the  street  should  forthwith  be 
opened;  that  the  city  should  pay  to  the  re- 
spective owners  of  the  property  damaged  the 
damages  so  assessed  for  the  opening;  that 
the  assessment  of  such  damages  should  be 
final,  no  option  being  left  with  the  city,  ei- 
ther as  to  taking  the  land  or  paying  the 
damages  assessed;  and  that  at  the  same 
time  the  Jury  should  assess  such  sum  against 
the  property  benefited  as  should  seem  Just, 
which  should  become  a  lien  on  the  property 
— ^the  confirmation  of  such  award  was  a  final 
Judgment  for  the  payment  of  the  money  to 
the  property  owners.  In  re  Sedgeley  Ave., 
88  Pa.  509,  518. 

JvdcmeaLt  by  default. 

A  Judgment  by  default,  modified  by  an 

order  allowing  the  defendant  to  answer  and 

thus  litigate  plaintiff's  claim,  and  directing 

the  Judgment  to  stand  as  security  for  the  al- 
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leged  indebtedness,  is  not  '^e  final  deter- 
mination of  the  rights  of  the  parties,"  as 
''Judgment"  is  defined  to  be  in  section  245  of 
the  Code,  and  hence  is  no  legal  obstacle  to  a 
valid  order  ot  arrest  under  section  83  of  the 
Code,  providing  that  the  order  may  be  made 
at  any  time  after  the  summons  and  ''before 
Judgment"  Mott  v.  Union  Bank,  88  N.  Y. 
18,  19. 

A  Judgment  by  default  has  been  held  to 
be  covered  by  an  indemnity  against  Judg- 
ments. Lee  V.  Clark  (N.  Y.)  1  Hill,  56.  And 
in  Conner  v.  Beeves,  103  N.  Y.  527,  9  N.  E. 
439,  which  was  an  action  on  an  indemnity 
bond  given  to  a  sheriff  on  the  seizure  of  prop- 
erty, indemnifying  him  against  all  suits,  ac- 
tions, or  Judgments,  it  was  held  that  a  Judg- 
ment rendered  against  him  by  consent  in 
good  faith  was  prima  facie  evidence  against 
the  surety  in  bis  action  on  the  bond.  Dunn 
V.  National  Surety  Co.,  80  N.  Y.  Supp.  744, 
746,  80  App.  Div.  605. 

As  Jvdcment  lien. 

Construed  in  connection  with  the  other 
parts  of  the  bankruptcy  act  of  1898,  the  word 
"Judgments,"  in  section  67f,  providing  that 
all  levies.  Judgments,  attachments,  or  other 
liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  within 
four  months  prior  to  the  filing  of  petition  in 
bankruptcy,  shall  be  void,  if  he  is  adjudged 
a  bankrupt,  means  "Judgment  liens,"  so  that 
the  equitable  lien  arising  from  a  creditors'  ' 
bill  to  set  aside  a  fraudulent  conveyance, 
having  its  date  from  the  filing  of  the  bill, 
and  not  from  the  date  of  the  decree  in  the 
suit,  is  not  avoided  by  the  bankruptcy  pro- 
ceedings, where  the  bill  is  filed  more  than 
four  months  prior  to  the  petition  in  bank- 
ruptcy, though  the  decree  is  rendered  within 
such  four  months.  Doyle  v.  Heath,  47  Atl. 
213,  214,  22  B.  I.  213. 

Jvstloe  court  JvdcmeAt. 

In  a  statute  relating  to  appeals,  and  re- 
quiring proof  of  service  of  notice  with  the 
notice  to  be  filed  with  the  clerk  where  the 
Judgment  or  decree  is  entered,  the  terms 
"Judgments"  and  "decrees"  Import  of  them- 
selves Judgments  and  decrees  of  a  court  of 
record.  Judgments  in  a  general  sense  would 
doubtless  include  all  Judgments  given  in  a 
court  of  Justice,  but  when  the  words  "Judg- 
ments" and  "decrees"  are  used  they  can 
hardly  be  supposed  to  include  a  Justice's 
court  Judgment.  Odell  v.  Gotfrey,  11  Pac. 
190,  192,  13  Or.  466. 

As  liabiUty  or  oblieatlom. 

See  "LlabUity";   "ObligatioB.*' 

As  a  lien* 

See  "Uen.* 
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Mialflterial   or   lesi«latlTe   aot   distills 
euiilied* 

The  order  authorized  by  Rev.  St  1889, 
§  977,  to  be  entered  by  the  county  court,  on 
petition  of  the  inhabitants,  declaring  a  city 
or  town  to  be  incorporated,  is  a  Judgment, 
and  not  merely  a  ministerial  or  legislative 
act.  State  ex  inf.  Crow  v.  Fleming,  44  S.  W. 
758,  759,  147  Mo.  1. 

Our  Legislature  is  clothed  with  the  sim- 
ple power  to  enact  laws  and  do  some  other 
things  expressly  authorized  by  the  Constitu- 
tion. Beyond  this  the  Legislature  has  no 
power  at  all.  To  grant  a  divorce  is  not  to 
enact  a  law.  An  expression  of  the  will  of 
the  lawmaking  power  that  the  marriage  re- 
lation is  dissolved  is  no  law.  It  is  a  decree, 
an  order,  a  Judgment,  and  not  a  law.  A  law 
is  a  rule,  something  permanent,  uniform,  and 
universal. ,  A  divorce  begins  with  the  parties 
and  ends  \rith  the  parties.  It  is  a  single  act, 
and  begins  and  expires  with  the  performance 
of  a  single  function.  Bingham  v.  Miller,  17 
Ohio,  445,  448,  49  Am.  Dec.  471. 

OpinioA  amd  veasoiM. 

The  reasons  announced  by  the  court  to 
sustain  its  Judgment,  strictly  speaking,  form 
no  part  of  the  Judgment  itself.  The  reasons 
or  findings  upon  which  a  Judgment  is  based 
are  not  res  Judicata,  so  as  to  bind  the  par- 
ties, unless  a  Judgment  is  rendered.  Butt 
V.  Herndon,  13  Pac.  580,  581,  36  Kan.  370. 

In  the  case  of  Durant  v.  Essex  Co..  74 
U.  S.  (7  Wall.)  107,  19  L.  Ed.  154,  it  was  said 
the  reason  for  the  signing  of  a  decree  "is  no 
part  of  the  Judgment  itself."  The  decree, 
and  not  the  opinion,  is  the  instrument 
through  which  the  court  acts.  The  opinion 
of  the  Judge  is  the  expression  of  the  reasons 
by  which  he  reaches  his  conclusions,  and 
these  may  be  sustained  or  contradictory, 
clear  or  confused.  Where  an  opinion,  after 
stating  that  the  Judge  has  examined  the  case 
on  the  merits,  and  that  he  would  dismiss  the 
bill  without  regard  to  technicalities,  contin- 
ues: "But  it  seems  to  me  to  be  clear  that 
this  proceeding  could  not  be  sustained  at  any 
rate,  as  at  best  it  would  be  simply  a  con- 
version of  plalntifTs  property,  for  which  she 
had  an  ample  remedy  at  law" — such  lan- 
guage cannot  qualify  the  decree  dismissing 
the  bill,  without  showing  the  cause  of  the 
dismissal,  so  as  to  make  it  a  dismissal  for 
want  of  Jurisdiction.  Martin  v.  Evans,  36 
Atl.  258,  260,  85  Md.  8,  86  L.  R.  A.  218,  60 
Am.  St.  Rep.  292. 

Order. 

A  determination  of  the  liability  of  the 
purchaser  of  property  for  the  purchase  price 
made  by  order  in  the  principal  case  consti- 
tutes a  Judgment.  Leslie  v.  Saratoga  Brew- 
ing Co.,  67  N.  Y.  Supp.  222,  226^  38  Misc.  Rep. 
11& 


The  word  '^Judgment,"  as  used  in  26  Stat. 
94  (Ind.  T.  Ann.  St  1899,  p.  9),  providing  that 
execution  upon  Judgment  obtained  in  any 
other  than  Indian  courts  shall  not  be  for  the 
sale  or  conveyance  of  title  to  improvements 
made  upon  lands  owned  by  the  Indian  Na- 
tion, except  in  cases  where  Judgments  are 
provided  for,  is  used  in  its  comprehensive 
sense,  embracing  not  only  Judgments  at  law, 
but  also  orders  in  the  nature  of  Judgments 
decreeing  the  sale  of  Indian  improvements 
so  situated.  Crowell  v.  Young  (Ind.  T.)  09 
S.  W.  829.  831. 

An  "order^  can  in  no  sense  be  consid- 
ered a  "Judgment"  People  y.  Logan,  1  Nev. 
110,  114. 

A  "Judgment"  is  a  final  determination  of 
the  rights  of  the  parties  to  an  action,  while 
every  direction  of  a  court  made  or  entered 
in  writing,  but  not  included  in  the  Judgment, 
is  denominated  an  "order."  Sellers  v.  Union 
Lumbering  Co.,  36  Wis.  398,  400. 

Under  the  New  York  Code  the  word  ''or- 
der" means  a  written  direction  of  a  court  or 
Judge,  other  than  a  "Judgment"  and  not  in- 
cluded in  it,  so  that  where  the  notice  of  mo- 
tion asked  to  strike  out  the  answer  on  the 
ground  of  the  frivolousness  thereof,  or  for 
such  other  or  further  order  as  should  be 
deemed  proper.  Judgment  on  account  of  the 
frivolousness  of  the  answer  could  not  be  giv- 
en. Darrow  v.  Miller  (N.  Y.)  5  How.  Prac. 
247,  248. 

The  distinguishing  characteristic  of  a 
Judgment  is  that  it  is  final,  while  that  of  an 
order,  where  it  relates  to  proceedings  in  an 
action,  is  that  it  is  interlocutory.  Notting  v. 
Western  R.  Corp.  (N.  Y.)  10  How.  Prac.  97, 
99. 

Code,  i  245,  provides  that  a  Judgment  is 
a  final  determination  of  the  rights  of  the 
parties  in  the  action.  Section  400  enacts  that 
every  direction  of  the  court  or  Judge,  made 
or  entered  in  writing  and  not  included  in 
the  Judgment,  is  an  order.  By  sections  252, 
255,  a  trial  is  a  Judicial  examination  of  is- 
sues, whether  they  be  of  law  or  fact  Held, 
that  a  "Judgment"  is  the  decision  of  a  trial, 
while  an  "order"  is  a  decision  of  a  motion. 
Bentley  v.  Jones  (N.  Y.)  4  How.  Prac  335. 

The  terms  "Judgment,"  "decree,"  "deci- 
sion," and  "order"  are  more  or  less  cognate 
as  applied  in  legal  proceedings,  and  closely 
allied  in  meaning,  especially  under  our  sys- 
tem of  practice,  where  we  do  not  distinguish 
between  forms  of  actions  at  law  or  suits  in 
chancery.  We  generally,  almost  Invariably, 
both  bench  and  bar,  express  or  refer  to  the 
Judicial  determination  of  the  controversy  by 
the  word  "Judgment"  The  term  "order"  is 
not  infrequently  used  in  a  more  restricted 
sense  than  the  word  ''Judgment"  It  may 
be  defined  to  be  a  command,  direction,  or  de- 
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cislon  of  the  court  or  Judge  on  some  Inter- 
mediate point  or  issne  in  the  case,  but  with- 
out finally  disposing  of  tlie  main  Issue  or  is- 
sues in  the  cause.  Then  it  is  a  mere  inter- 
locutor; but  the  term  Is  sometimes  given  a' 
more  extensive  signification,  even  in  legal 
controversies,  and  is  occasionally  used  as  a 
synonym  of  •'Judgment"  or  "decree."  A 
'^Judgment"  is  a  final  determination  of  a 
cause  given  by  any  competent  tribunal. 
Judgments,  like  decrees,  are  either  final  or 
interlocutory,  and  in  the  latter  sense  also  in- 
clude orders.  Hence  a  bond  conditioned 
merely  for  the  performance  of  the  decree  or 
Judgment  is  sufficient,  under  a  statute  pro- 
viding that  the  appeal  bond  shall  be  condi- 
tioned that  the  appellant  perform  the  deci- 
sion, order,  decree,  or  judgment  of  the  dis- 
trict court.  The  word  "Judgment"  and  the 
word  *'decree"  both  being  broad  enough  to 
include  "decision"  and  "order."  Halbert  ▼. 
Alford  (Tex.)  16  S.  W.  814,  815. 

The  order  from  which  an  appeal  is  al- 
lowed, when  "it  involves  the  merits  of  the 
action  or  some  part  thereof,  or  affects  a  sub- 
stantial right,"  must  be  something  different 
from  a  decision  during  the  actual  progress  of 
the  trial,  disposing  of  some  claim  made  by 
either  party  affecting  the  relief  to  be  grant- 
ed, and  something  other  than  a  conclusion  of 
law  included  in  the  decision  on  which  the 
judgment  in  part  is  to  be  entered.  But  by 
the  definition  of  an  "order,"  as  given  by  the 
Legislature  and  written  in  the  Code,  no  direc- 
tion of  a  court  or  Judge,  made  and  entered 
in  writing  and  included  in  a  judgment,  is  an 
"order."  So,  when  an  action  is  tried  before 
the  court  without  a  Jury,  and  a  decision  is 
made  disposing  of  the  case,  except  that  a 
reference  is  directed  to  take  an  account,  and 
an  order  is  entered  in  conformity  to  the  de- 
cision, an  appeal  from  such  order  will  be  dis- 
missed. The  decision  can  only  be  reviewed 
on  an  appeal  from  the  Judgment  Until  the 
account  has  been  taken  and  all  questions 
arising  upon  it  have  been  disposed  of  at 
special  term,  the  order  entered  on  the  final 
decision  does  not  become  a  "Judgment" 
within  the  meaning  of  that  word  as  defined 
by  the  Ck>de.  Lawrence  v.  Farmers'  Loan 
&  Trust  Co.  (N.  T.)  15  How.  Prac.  57,  60,  61. 

A  "Judgment"  is  the  final  determining  of 
the  rights  of  the  parties  in  an  action  or  pro- 
ceeding. Every  direction  of  a  court  or  judge 
made  or  entered  in  writing  and  not  includ- 
ed in  the  Judgment  is  denominated  an  "oiv 
der."  The  Supreme  Court,  in  Loring  v.  Ills- 
ley,  1  Cal.  27,  in  discussing  the  distinction 
between  an  "order"  and  a  "final  Judgment," 
said:  "The  former  is  a  decision  made  dur- 
ing the  progress  of  the  cause,  either  prior  to 
or  subsequent  to  final  judgment,  settling 
some  point  of  practice  or  some  question  col- 
lateral to  the  main  issue  presented  by  the 
proceedings,  and  necessary  to  be  determined 
and  carried  into  execution  and  effect    The 


term  "final  judgment*  means  the  ultimate 
or  last  Judgment  which  puts  an  end  to  the 
proceedings."  In  re  Smith's  Estate,  38  Pac. 
744,  745,  98  Cal.  636. 

Under  a  notice  that  plaintiff  would  move 
for  an  order  that  the  answer  to  the  com- 
plaint be  stricken  out  on  the  ground  of  the 
frivolousness  thereof,  with  costs,  or  for  such 
other  or  further  order  as  the  Justice  shall 
deem  proper  to  grant  the  plaintiff  is  not  en- 
titled to  a  "Judgment"  Under  the  Code,  de- 
fenses may  be  stricken  out  on  motion,  and, 
If  the  answer  be  frivolous,  the  plaintiff  may 
move  for  Judgment  In  the  notice  of  mo- 
tion for  an  "order,"  had  the  word  "Judg- 
ment" or  "relief"  been  used  in  its  stead,  the 
objection  might  possibly  have  been  disre- 
garded, but  In  the  Code  the  word  "order" 
is  made  to  exclude  the  idea  of  the  "Judg- 
ment" It  means  a  written  direction  of  a 
court  or  Judge  other  than  a  Judgment  and 
not  contained  in  it  Under  the  Code  the 
words  "rule"  and  "order"  in  no  case  mean 
a  "Judgment"  Darrow  ▼.  Miller  (N.  Y.)  8 
Code  Rep.  241.  243. 

The  distinction  between  an  "order"  and 
a  "Judgment"  Is  clearly  made  in  the  Code. 
An  order  is  the  decision  of  a  motion,  a  Judg- 
ment is  the  decision  of  a  trial,  and  a  trial  is 
the  Judicial  examination  of  issues,  whether 
they  be  of  law  or  of  fact  Bentley  v.  Jones 
(N.  Y.)  3  Code  Rep.  37,  38. 

Order  oharcins  separate  estate  of  mar- 
ried woman. 

While  the  use  of  the  word  "decree"  is 
very  often  convenient  and  proper  as  indi- 
cating the  specific  character  of  the  Judgment 
rendered,  there  can  be  no  authority  for  say- 
ing that  a  final  determination  charging  the 
separate  estate  of  a  married  woman  with 
the  payment  of  her  promissory  note,  and 
directing  the  sale  of  the  realty  charged,  is 
not  a  "Judgment"  within  the  meaning  of  the 
statute  concerning  appeals.  Gawtry  v. 
Adams,  10  Mo.  App.  29,  32,  34. 

Order  oonfirming  lalo. 

An  approval  by  the  court  of  a  sale  by 
a  receiver  of  a  national  bank  under  order  of 
court  has  the  force  and  effect  of  a  Judgment. 
Schaberg  v.  McDonald,  83  N.  W.  737,  739. 
60  Neb.  493. 

An  order  refusing  to  confirm  a  sale  of 
property  Is  not  a  Judgment,  under  the  pro- 
vision of  the  statute  requiring  findings  of 
fact  when  Judgment  upon  the  decision  is  to 
follow.  In  re  Gibbs,  6  Pac.  525,  527,  4  Utah, 
97. 

Order  dirnnkimnhm  aotion* 

The  dismissal  of  an  action  is,  in  the 
contemplation  of  the  Code,  a  Judgment,  and 
when  the  dismissal  is  at  cost  of  plaintiff  it 
1>  a  final  determination  with  reference  to 
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the  costs  as  well  as  to  the  action  Itself. 
Houston  T.  Clark,  18  Pac.  739,  740,  36  Kan. 
112. 

Where  A.  received  from  B.  a  sum  of 
money  which  he  agreed  to  return  to  B.  In 
case  Judgment  should  be  rendered  In  favor 
of  B.  In  an  action  being  prosecuted  by  A. 
against  him,  a  dismissal  of  such  suit  by  A., 
and  the  assignment  of  the  cause  of  action 
therein  sued  on  by  him  to  a  third  party,  was 
equivalent  to  a  Judgment  for  B.  within  the 
meaning  of  the  contract,  and  entitled  B.  to 
demand  and  have  back  the  sum  of  money 
given  to  A.  Sawyer  ▼.  Christian,  40  Mo. 
App.  295,  301. 

Order  disn&isslAs  appeaL 

An  order  of  the  county  court  dismissing 
an  appeal  from  a  Judgment  of  a  Justice  is 
a  "Judgment."  Pearson  ▼.  Lovejoy  (N.  Y.) 
53  Barb.  407,  40a 

Order  for  ezeovtioai  or  seAteaioe* 

The  term  "Judgment"  is  sometimes  ap- 
plied to  the  final  determination  of  the  issues 
of  a  case,  or  to  the  final  ascertainment  of 
the  guilt  of  the  accused  at  nisi  prius.  It  is 
also  used  in  a  larger  sense,  involving  the  or- 
der for  an  execution  or  sentence.  It  is  held 
to  be  used  in  the  former  sense  in  Gen.  St 
c.  115,  §  7,  allowing  exceptions  to  a  Judg- 
ment of  the  court  in  matters  of  law.  Com- 
monwealth V.  Inhabitants  of  Gloucester,  110 
Mass.  491,  494.  « 

Ordor  for  indsment* 

A  "Judgment"  is  the  final  consideration 
and  determination  of  the  court  of  competent 
Jurisdiction  upon  the  matters  submitted  to 
it,  and  its  only  evidence  by  a  record,  or  that 
which  is  by  law  substituted  in  its  stead. 
An  order  for  a  Judgment  is  not  the  Judg- 
ment, nor  does  the  entry  of  such  order  par- 
take of  the  nature  and  quality  of  a  Judg- 
ment record.  Whitweli  v.  Emory,  3  Mich.  84, 
88,  59  Am.  Dec.  220. 

A  true  Judgment  must  be  distinguished 
from  a  mere  order  or  direction  or  permis- 
sion to  the  clerk  to  enter  a  Judgment  A 
document  of  the  latter  kind  has  not  the 
force  or  characteristics  of  a  Judgment,  and 
will  not  support  an  action.  An  order  for 
Judgment  duly  entered  in  the  Judgment 
books  does  not  constitute  a  Judgment  unless 
the  wording  be  such  that  It  expresses  the 
final  Judgment  of  the  court  upon  the  mat- 
ters contained  in  the  record,  and  it  at  once 
ends  the  case  and  contemplates  no  further 
Judicial  action.  McTavish  v.  Great  Northern 
Ry.  Co.,  79  N.  W.  443,  445,  8  N.  D.  333. 

Under  Comp.  Laws,  i  5102,  providing 
that  a  Judgment  shall  be  entered  in  the 
Judgment  book,  a  Judgment  so  entered  is 
the  original  Judgment  and  a  form  of  Judg- 
ment signed  by  the  Judge  Is  only  an  order 


for  Judgment  and  not  the  Judgment  of  the 
court  Locke  ▼.  Hubbard,  09  N.  W.  588,  589, 
9  8.  D.  364. 

Ordor  ia  supploatoaitary  prooeodines. 

An  order  made  in  a  Justice's  court  un- 
der pleadings  supplementary  to  execution,  is 
not  a  Judgment  Wells  ▼.  Torrance,  51  Pac. 
626,  627,  119  Cal.  437. 

Ordor  of  ataintoaiMiOO  ia  bastardy  pro* 
oeedinss. 

Under  the  Ohio  statutes  relating  to  bas- 
tardy proceedings,  and  providing  that  ''if 
the  Jury  shall  find  the  defendant  guilty  be 
shall  be  Judged  the  putative  father  of  said 
child,  and  .shall  stand  charged  with  the 
maintenance  thereof,  in  such  sum  or  sums 
as  the  court  shall  order  and  direct,  with  the 
payment  of  costs  of  prosecution,  and  the 
court  shall  require  the  reputed  father  to 
give  security  to  perform  the  aforesaid  or^ 
der/'  etc.,  such  an  order  of  maintenance  la 
a  Judgment  which  may  be  properly  enforced 
by  execution,  and  It  is  not  necessary  that 
resort  be  first  had  to  the  bond.  Darby's 
Lessee  v.  Carson,  9  Ohio  (9  Ham.)  149,  150. 

The  order  of  filiation  made  by  a  Justice 
in  a  bastardy  proceeding,  determining  that 
the  defendant  is  the  father  of  the  bastard 
child,  and  requiring  him  to  give  bond,  etc., 
is  a  Judgment,  and  as  such  is  subject  to  the 
supervisory  powers  of  the  superior  court 
Cloud  ▼.  State  (Del.)  2  Har.  361,  362. 

Ordor  stayias  proooodiass* 

The  word  "Judgment,"  as  used  in  sec- 
tion 34  of  the  original  Code,  as  amended  in 
1849,  conferring  upon  the  court  of  common 
pleas  the  power  to  review  the  '^Judgments 
of  the  Marine  Court  of  the  City  of  New 
York,"  was  used  in  its  usual  sense,  and  did 
not  include  an  order  of  the  general  term  of 
the  Marine  Court  granting  a  perpetual  stay 
of  proceedings.  Bamberg  t.  Stem*  76  N.  T. 
655,  557. 

Promissory  aoto   distiacaishod* 

In  an  action  in  which  it  was  sought  to 
levy  an  execution  on  a  promissory  note,  it 
was  contended  that  a  decision  holding  that 
an  execution  could  not  be  levied  on  a  Judg- 
ment was  binding,  but  the  court  held  that 
the  distinction  between  a  Judgment  and  a 
promissory  note  t^as  plain.  The  Judgment 
is  a  matter  of  record.  It  Is  the  record  evi- 
dence of  the  debt  due  by  the  Judgment  debt- 
or. It  is  not  capable  of  being  taken  out  of 
the  book  where  it  is  recorded,  and  person- 
ally delivered.  The  sheriff  cannot  seize  the 
Judgment  take  possession  of  It,  and  sell  it 
but  a  promissory  note  negotiable  in  form, 
which  passes  in  the  commercial  world  by 
indorsement  and  delivery  and  is  subject  to 
sale,  is  quite  different  Hoxle  ▼•  Bryant;  63 
Pac  153,  155,  131  Cal.  85. 
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The  dedBion  of  a  demurrer  !■  a  Jadg- 
mentf  and  not  an  appealable  order.  Gum- 
mings  T.  Heard,  2  Biinn.  84,  35  (Gil.  25). 

Code,  S  245,  proyldes  that  a  Judgment 
is  a  final  determination  of  the  rights  of  the 
parties  In  the  action.  Section  400  enacts 
that  every  direction  of  the  court  or  Judge, 
made  or  entered  In  writing,  and  not  Includ- 
ed In  the  Judgment,  Is  an  order.  By  sec- 
tions 252  and  255  a  trial  Is  a  Judicial  ex- 
amination of  Issues,  whether  they  be  of  law 
or  fact.  Held,  that  a  decision  of  a  demurrer 
to  a  reply  was  a  Judgment  Bentley  v.  Jones 
(N.  T.)  4  How.  Prac.  835. 

A  decision  made  at  special  term  over- 
ruling a  demurrer  Is  an  "order,"  and  not  a 
"Judgment,"  and  a  decision  by  the  general 
term  affirming  It  Is  also  an  "order,"  as  de- 
fined by  the  Code.  A  "Judgment"  is  the 
final  determination  of  the  rights  of  the  par^ 
ties  In  the  action.  The  decision  on  the  de- 
murrer Is  interlocutory;  It  determines  the 
plaintiff's  right  to  recover  something  or  to 
have  something,  and  that  the  defendants 
were  proper  parties,  but  nothing  as  to  the 
precise  nature  or  extent  of  the  relief  to  be 
granted.  Such  an  order  is  not  a  final  order 
from  which  an  appeal  will  He.  Ford  v. 
David  (N.  Y.)  13  How.  Prac.  193,  195,  196. 

Th'^  adjudlcatloz.  of  a  demurrer  is  the 
tiial  of  an  issue  of  law,  and  the  decision 
ther  H)n  Is  a  "Judgment,"  and  not  an  "or- 
der." Bcntly  V.  Jones  (N.  Y.)  3  Codo  Rep. 
37    38. 

A  dedsloa  on  demurrer  to  a  complaint, 
which  determines  merely  that  the  plaintiffs 
have  a  right  to  recover  something  or  to  have 
some  relief,  and  that  the  defendants  are 
proper  parties,  but  nothing  as  to  the  precise 
nature  or  extent  of  the  relief  to  be  granted, 
is  an  order  and  not  a  Judgment  (Code,  i 
349,  subd.  2),  and  a  decision  of  the  general 
term  which  merely  affirms  such  order  is  It- 
self an  order,  within  the  meaning  of  Code, 
i  400.  Ford  v.  Turner,  12  N.  Y.  Super.  Ct 
as  Duer)  684,  686. 

The  distinguishing  characteristic  of  a 
Judgment  is  that  It  is  final,  while  that  of  an 
order,  where  it  relates  to  proceedings  in  an 
action.  Is  that  it  Is  interlocutory.  The  ded- 
sion  upon  an  issue  of  law  either  sustaining 
or  overruling  a  demurrer  Is  final  in  Its  char- 
acter, since,  unless  reversed  on  appeal.  Judg- 
ment must  be  entered  In  conformity  to  the 
decision;  but  it  Is  very  much  a  matter  of 
course,  when  a  demurrer  is  allowed,  to  per- 
mit the  party  whose  pleading  is  found  defect- 
ive to  amend,  or,  when  the  demurrer  Is  over- 
ruled and  it  appears  to  have  been  interposed 
in  good  faith,  to  allow  the  party  to  plead 
over  upon  payment  of  costs.  That  part  of 
the  decision  which  allows  further  pleading 
in  the  action  cannot;  of  course,  be  regarded 


as  final  in  its  character;  the  most  that  can 
be  said  of  such  a  decision  is  that  it  is  a  con- 
ditional Judgment  It  is  analogous  to  the  old 
rule  for  Judgment  interlocutory;  it  is  there- 
fore no  very  great  misnomer  to  call  such  a 
decision  an  "order."  Nolton  v.  Western  R. 
Corp.  (N.  Y.)  10  How.  Prac.  97,  99. 

Under  Code,  i  245,  providing  that  a  Judg- 
ment is  the  final  determination  of  the  rights 
of  the  party  in  the  action,  the  decision  of  the 
special  term  sustaining  a  demurrer,  and  or- 
dering Judgment  for  defendant  unless  the 
plaintiff  shall  amend  within  a  specified  time, 
is  not  a  "Judgment,"  but  is  an  "order." 
Phlpps  ▼.  Van  Cott  (N.  Y.)  4  Abb.  Prac.  90, 
92. 

Befusml  of  oominittee's  report. 

The  term  "Judgment,"  within  the  mean- 
ing of  Gen.  St  S  1129,  providing  that  a  par- 
ty can  appeal  only  from  the  Judgment  of  the 
court,  does  not  include  the  court's  action,  in 
an  action  of  book  debt,  in  sustaining  the  de- 
fendant's remonstrance  and  declining  to  ac- 
cept the  committee's  report — Cothran  v.  At- 
wood,  29  Atl.  13,  68  Conn.  57a 

Ke-restitvtloii    la    f orolUe    entry   and 
detainer. 

In  an  actlop  for  forcible  entry  or  detain- 
er, the  Justice  is  authorized  by  the  statute  to 
fine  and  Imprison  upon  his  own  view  and 
conviction  of  the  force,  but  possession  can- 
not be  changed  without  the  intervention  of 
a  Jury,  and  if  the  Justice  awards  possession 
on  his  own  view  he  does  an  unauthorized 
act,  which  should  be  set  aside  by  the  Supreme 
Court  on  certiorari,  and  re-restitution  order- 
ed. The  question  of  re-restltutlon  does  not 
depend,  necessarily,  either  on  the  legality  or 
illegality  of  the  conviction.  The  conviction 
may  be  good,  and  yet  the  mode  of  obtaining 
possession  irregular.  So,  also.  In  such  an  ac- 
tion the  conviction  may  be  bad,  and  yet  re- 
restitution,  under  the  circumstances  of  the 
case,  be  denied.  The  question  of  re-restltu- 
tlon need  not  meddle  with  the  question  on 
the  conviction.  The  one  must  appear  by  rec- 
ord, and  the  other  may  appear  by  afl3davit 
When  the  courts  award  re-restltutlon,  they 
do  not  determine  the  right  of  possession.  They 
merely  decide  on  the  Irregularity  of  tak- 
ing possession  under  the  statute  In  the  given 
instance,  and  they  leave  the  party  to  go  on 
immediately  and  pursue  the  possession  in  a 
more  regular  way.  The  court  may  even  per- 
mit the  party  to  renew  the  question  of  resti- 
tution by  new  affidavits.  Tbe  decision,  there- 
fore, does  not  touch  or  prejudice  the  right  of 
possession,  nor  is  It  definitive  in  the  case. 
It  is  not  a  res  Judicata  which  could  be  plead- 
ed In  bar  of  a  fresh  application.  Therefore 
It  is  not  a  "Judgment"  in  any  technical  sense 
of  the  term.  Clason  ▼•  Shotwell  (N.  Y.)  12 
Johns.  31,  43,  51. 
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Afl  seoiirity. 

See  "Security.** 

Separate  deoisioiu  of  different  Jndcree. 

The  term  "Judgment,"  when  used  In 
speaking  of  a  Judgment  of  a  court  composed 
of  more  than  one  Judge,  means  what  is  or- 
dered and  adjudged  by  the  court,  not  merely 
what  is  entered.  The  term  cannot  be  applied 
to  separate  decisions  filed  by  the  separate 
Judges.  Butts  ▼.  Armor,  30  AtL  357,  861,  164 
Pa.  73,  26  L.  B.  A.  213. 

As  speoialty. 

See  "Specialty.** 

Taxes  distti&Kidslied. 

Judgments  are  the  Judicial  sentences  of 
courts,  rendered  in  cases  within  their  Juris- 
diction and  coming  legally  before  them,  and 
are  conclusive  in  all  cases  where  no  appeal 
or  writ  of  error  lies,  and  cannot  be  inquired 
into  or  controverted.  Taxes,  on  the  other 
hand,  are  those  proportional  and  reasonable 
assessments  or  duties  which  may,  by  reason 
of  the  Constitution,  be  imposed  from  time  to 
time  by  the  general  court  upon  the  inhabit- 
ants of  the  commonwealth  for  the  necessary 
defense  and  support  of  the  government,  and 
for  the  protection  and  the  preservation  of  the 
rights  and  to  promote  the  interest  of  the 
people.  They  do  not  partake  of  the  nature 
of  Judgments.  They  are  acts  of  the  govem- 
ment«  binding  upon  the  inhabitants,  to  the 
making  or  enforcing  of  which  their  personal 
consent  individually  is  not  required.  There- 
fore taxes  are  not  the  subject  of  set-oflP  under 
Rev.  St.  c.  96,  §  2,  providing  that  no  demand 
shall  be  a  set-off  unless  it  is  founded  upon  a 
Judgment.  Peirce  ▼.  City  of  Boston,  44  Mass. 
(3  Mete.)  520,  521. 

Verdict  distlmKiiished. 

Under  the  statute  providing  that  a  mo- 
tion to  discharge  an  order  of  arrest  may  be 
made  before  "Judgment,"  a  motion  made  aft- 
er verdict  and  before  the  Judgment  is  entered 
is  made  in  time.  A  ••verdict"  is  not  a  "Judg- 
ment"; a  verdict  may  be  had  and  yet  no 
Judgment  be  entered  upon  it  The  Judgment 
is  that  final  determination  from  which  an 
appeal  may  be  taken,  and  which  is  evidenced 
by  the  formal  entry  by  the  clerk  of  the  court 
Fuentes  v.  Mayorga  (N.  Y.)  7  Daly  103, 104. 

As  ivritten  instrnmeat. 

See  '^Written  Instrument** 


JUDGMENT    AGAINST    A    OORPORA- 
TION. 

A  ''Judgment  against  a  corporation"  Is 
In  effect  a  Judgment  against  the  stockholders 
in  their  con^orate  capacity,  as  they  are  rep- 
resented by  the  corporation  as  to  their  action. 
Childs  T.  Cleaves,  50  Atl.  714,  716,  95  Me. 
498. 


JUBGMENT  BOOK. 

A  Judgment  book  Is  a  book  In  which  the 
clei*  of  a  court  of  record  is  required  to  keep 
and  enter  all  Judgments  directed  by  the  court 
In  re  Weber,  59  N.  W.  523,  524,  4  N.  D.  119, 
28  L.  R.  A.  621. 


JVJ}QMEXT  BT  CONFESSION. 

See,  also,  "By  Confession";   "ConfeBSlon 

of  Judgment" 
Judgment  by  default  distinguished,  see 

"Judgment  by  Default" 

A  ''Judgment  by  confession"  is  a  in6g' 
ment  v^hlch  results  from  the  voluntary  agree- 
ment of  the  parties.  Third  Nat  Bank  v. 
Divine  Grocery  Co.,  37  S.  W.  390,  391,  97 
Tenn.  603,  34  L.  R.  A.  445. 

The  words  "confessed  Judgment,"  as  used 
in  an  entry  and  Judgment  of  a  Justice  of  the 
peace  as  follows:  "Defendant  appeared  in 
court  and  confessed  Judgment  for  the  amount 
sued  for  and  costs  of  suit  Judgment  is  there- 
fore herein  entered,  etc.," — refer  necessarily 
to  those  statutory  provisions  which  require 
the  action  of  the  defendant  to  be  evidenced 
by  a  written  document  viz..  Code  Civ.  Proc. 
§  465,  providing  "that  a  Judgment  by  confes- 
sion may  be  entered  without  action  ♦  ♦  • 
in  the  manner  prescribed  by  this  chapter," 
and  section  465,  providing  "that  a  statement 
in  writing  shall  be  made  and  signed  by  the 
defendant  and  verified  by  his  oath  to  the  fol- 
lowing effect,"  etc.  Hunter  v.  Eddy,  11  Mont 
251,  264,  28  Pac.  296,  300. 

JUDGMENT  BT  DEFAUIiT. 

A  Judgment  by  default  is  obtained  where 
one  party  neglects  to  take  certain  steps  in 
the  action  within  a  proper  time.  If  Judg- 
ment by  default  is  taken  against  the  defend- 
ant in  an  action  for  damages,  it  is  an  Inter- 
locutory one,  because  the  amount  of  the  dam- 
ages has  to  be  assessed,  after  which  the  final 
Judgment  is  entered.  And  where  a  statute 
provides  that  an  application  to  set  aside  a 
Judgment  by  default  must  be  made  within 
60  days  after  default  or  Judgment  the  time 
commences  to  run  from  the  entry  of  the  de- 
fault and  not  from  the  date  of  the  final  Judg- 
ment   Burrows  v.  Mickler,  22  Fla.  577,  679. 

A  Judgment  by  default  only  admits,  for 
the  purpose  of  the  action,  the  legality  of  the 
demand  or  claim  in  suit;  it  does  not  make 
the  allegations  of  the  declaration  or  com- 
plaint evidence  in  an  action  upon  a  different 
claim.  So  a  Judgment  by  default  in  an  action 
for  fraud  Is  not  evidence  of  the  truth  of  the 
allegations.  In  re  Van  Buren  (U.  S.)  2  Fed. 
643,  648. 

As  ivdsmeat  for  want  of  appoaramoo. 

A  "Judgment  by  default"  is  a  judgment 
for  want  of  an  appearance,  or,  if  the  defend- 
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ant  appears  and  does  not  plead,  or  appears 
and  pleads  and  withdraws  the  plea,  the  Judg- 
ment to  follow  is  properly  nil  diclt  Sim- 
mons V.  Titche^  14  South.  786,  787,  102  Ala. 
317. 

A  ''default  Judgment"  Is  a  judgment  Is- 
sued for  want  of  an  appearance.  It  Is  dis- 
tinguished from  other  Judgments  by  the  re- 
cital, "The  defendant  being  called,  came  not, 
but  made  default"  An  appearance  in  a  civil 
suit  at  law  Is  purely  voluntary;  no  process 
can  issue  to  compel  it,  nor  can  the  plaintiff 
in  any  event  enter  it  for  the  defendant  A 
defendant  may  decline  to  make  it  incurring 
no  other  consequence  than  an  admission  of 
the  plaintiff's  cause  of  action  as  averred  in 
the  complaint  and  a  Judgment  against  him 
on  suoh  admission.  The  Judgment  can  never 
be  entered  if  there  is  an  appearance,  unless 
the  defendant  has  filed  an  affirmative  plea 
and  does  not  subsequently  appear  to  sustain 
it  If  there  is  an  appearance  and  a  failure 
to  plead,  a  Judgment  nil  diclt  but  not  a 
Judgment  for  default  must  be  rendered. 
Grigg  V.  Gilmer,  54  Ala.  425,  430 ;  Washing- 
ton County  V.  Porter,  29  South.  185,  186,  128 
Ala.  278. 

Judgments  where  there  has  been  no  ap- 
pearance by  defendant  even  though  he  was 
not  legally  summoned,  are  "Judgments  by 
default"  within  Code,  S  3451,  providing  that 
a  court  in  which  there  is  Judgment  by  de- 
fault may  on  motion  reverse  it  for  any  error 
for  which  an  appellate  court  might  reverse 
it  Goolsby  v.  St  John  (Va.)  25  Grat  146, 
158;  Brown  v.  Chapman,  17  S.  E.  855,  856, 
90  Va.  174. 

Code,  S  2296,  declaring  that  Judgment  by 
.default  rendered  by  a  Justice  of  the  peace 
may  be  set  aside  by  him  at  any  time  within 
six  days  thereafter  upon  satisfactory  excuse, 
means  a  Judgment  for  want  of  an  appear- 
ance, in  contradistinction  ^s  well  to  a  Judg- 
ment for  want  of  a  plea,  as  for  a  Judgment 
on  the  consideration  of  the  court  or  on  the 
verdict  of  a  Jury.  Rhodes  v.  De  Bow,  5  Iowa 
(6  Clarke)  260,  265. 

A  Judgment  by  default  is  a  Judgment 
rendered  in  consequence  of  the  nonappear- 
ance of  a  defendant  Wilbur  v.  Maynard,  6 
Colo.  483,  485. 

A  "Judgment  by  default*'  within  Wag.  St 
p.  831,  i  17,  authorizing  a  Justice  of  the  peace, 
on  application  of  defendant  to  set  aside  a 
Judgment  by  default  in  certain  cases,  is  a 
Judgment  rendered  In  a  cause  in  which  de- 
fendant has  neither  appeared  at  the  return 
day  of  the  summons  nor  at  the  day  set  for 
trial.    Borgwald  v.  Fleming,  69  Mo.  212,  214. 

As  JndcmoAt  for  failure  to  plead. 

Black,  in  his  work  on  "Judgments,"  vol. 
1,  f  15,  says  that  a  Judgment  by  default  is 
a  Judgment  entered  in  consequence  of  a  non- 


appearance of  a  defendant  Where  the  de- 
fendant omits  to  plead  within  the  time  re- 
quired, the  Judgment  taken  against  him  for 
that  cause  is  more  properly  called  **nil  diclt," 
but  the  term  "default"  is  usually  extended  to 
cover  this  case  also.  In  Lennon  v.  Rawltzer, 
57  Conn.  583,  585,  19  Atl.  334,  Loomis,  J.,  de- 
livering the  opinion  of  the  court,  defines  "de- 
fault" as  a  common-law  Judgment  which  was 
entered  when  the  defendant  neglected  or  re- 
fused to  appear,  or  when  he  acknowledged 
the  action  to  be  Just  and  withdrew  his  ap- 
pearance— a  definition  which  clearly  does  not 
embrace  Judgments  upon  demurrer,  whether 
such  Judgments  be  regarded  as  final  or  inter- 
locutory. The  term  in  Acts  1899,  c  157,  pre- 
scribing that  in  an  action  of  tort  where  de- 
fendant suffers  a  default  and  there  is  a  hear- 
ing in  damages,  said  hearing  shall  be  to  the 
Jury,  is  confined  to  defaults  proper,  and  does 
not  include  a  default  in  failing  to  answer 
after  a  demurrer  has  been  overruled.  Fa  Ik  en 
V.  Housatonic  B.  Co.,  27  Atl.  1117,  1118,  1119, 
63  Cona  258. 

The  essential  to  a  Judgment  by  default 
is  the  failure  to  answer,  and  where  this  ap- 
pears in  a  Judgment  it  is  sufficient  prima 
facie,  to  authorize  the  action  of  the  court 
and  its  proper  action  In  taking  a  default  will 
be  presumed.  Hardy  v.  Miller,  9  N.  W.  475, 
477,  11  Neb.  395. 

A  "Judgment  by  default,"  as  used  in  Civ. 
Code,  §  54,  providing  that  a  Judgment  by  de- 
fault may  be  entered  on  failure  to  answer  an 
amended  complaint  as  in  other  cases.  Is  the 
same  as  a  "Judgment  nil  diclt,"  though,  as 
defined  by  Bouvler,  "Judgment  by  default  is 
a  Judgment  rendered  in  consequence  of  th« 
nonappearance  of  the  defendant"  while  Judg 
ment  by  nil  diclt  is  rendered  against  a  de- 
fendant for  want  of  a  plea.  Wilbur  ▼.  May- 
nard, 6  Colo.  483,  486. 

Burrlll  (Law  Diet)  says:  "When  a  de- 
fendant in  an  action  at  law  omits  to  plead 
within  the  time  allowed  him  for  that  pur- 
pose, or  falls  to  appear  on  the  trial,  he  is 
said  to  make  default,  and  a  Judgment  entered 
in  the  former  case  Is  technically  called  a 
•Judgment  by  default' "  Judgments  by  "de- 
fault" according  to  the  common-law  prac- 
tice, are  either  by  non  sum  informatus,  where, 
instead  of  entering  a  plea,  defendant's  attor^ 
ney  says  he  is  not  informed  of  any  answer 
to  be  given  to  the  action ;  or  nil  diclt,  where 
it  is  rendered  against  the  defendants  for 
want  of  a  plea.  A  default  may  be  made  after 
an  appearance  as  well  as  before.  Page  v. 
Sutton,  29  Ark.  304,  806. 

A  Judgment  entered  upon  the  verdict  of 
a  Jury,  rendered  on  an  inquest  in  an  action 
of  ejectment  in  which  an  answer  has  been 
interposed,  is  not  a  "Judgment  by  default" 
within  2  Rev.  St  309,  S  38,  providing  that 
where  a  Judgment  is  rendered  by  default  a 
new  trial  can  be  granted  only  where  the  oourt 


JUDGMENT  BT  DEFAULT 


3844 


JUDGMENT  FOB  FRAUD 


tfl  aatisfled  that  Justice  will  be  promoted.  A 
''judgment  by  default/'  referred  to  In  the 
statute,  Is  a  judgment  entered  on  failure  to 
answer.  Sacia  v.  O'Connor,  47  N.  Y.  Super. 
Ot  (15  Jones  4  S.)  53,  54 

Jvdcmeat  I17  o<»iif eaaloA  digUwgniahed* 

A  ''judgment  taken  by  default"  is  a  judg- 
ment resulting  either  from  the  fact  that  a 
defendant  has  no  defense  to  make,  or  does  not 
appear  to  make  it  The  expressions  "judg- 
m^it  by  confession"  and  "judgment  taken  by 
default"  are  not  synonymous,  as  the  former 
is  one  which  results  from  the  voluntary 
agreement  of  the  parties.  Third  Nat  Bank 
V.  Divine  Grocery  Co.,  37  S.  W.  390,  391,  97 
Tenn.  003,  84  L.  R.  A.  445. 

The  entry  on  the  docket  of  the  words 
**Jadgt.  by  default"  in  a  proceeding  where 
a  judgment  by  default  is  unauthorized,  is 
entirely  insufSclent  to  show  a  valid  judgment 
For  in  such  a  proceeding  the  words  "Judgt 
by  default"  unaccompanied  by  some  further 
entry,  have  no  such  definite  legal  meaning 
as  would  make  the  same  the  final  judgment 
provided  by  the  statute  in  such  cases.  Stacks 
V.  Simmons  (Tex.)  58  S.  W.  958,  961. 

JUDGMENT  BT  OPERATION  OF  LAW. 

A  judgment  confirmed  under  section  1552 
of  the  Code,  which  provides  that  **where  one 
judge  is  disqualified  from  serving,  and  the 
court  is  equally  divided,  the  judgment  of  the 
district  court  shall  stand  affirmed,"  is  not  a 
judgment  by  operation  of  law  more  than  any 
other  judgment  and  is  subject  to  rehearing 
in  the  same  manner.  Zelgler  ▼•  Vance,  8 
Iowa  (8  Clarke)  528,  530. 

JUDGMENT  CONFESSED  BT  WAR- 
BANT  OF  ATTORNEY. 

A  ''judgment  confessed  by  warrant  of  at- 
torney" means  a  money  judgment  entered  by 
virtue  of  a  warrant  of  attorney  in  the  usual 
form.  Appeal  of  Swartz,  18  AtL  69»  119  Pa. 
208. 

JUDGMENT  OREDXTOB. 

As  purchaser,  see  "Purchaser.** 

As  r^resentative,  see  "Representative." 

''Judgment  creditors"  are  creditors  who 
have  reduced  their  debt  through  judgment 
King  V.  Eraser,  28  S.  0.  543,  54& 

"Judgment  creditor,"  within  Bev.  St  e. 
46,  i  62,  authorizing  proceedings  in  equity  to 
subject  property  fraudulently  conveyed  to  the 
payment  of  debts,  means  a  judgment  creditor 
who  has  first  exhausted  all  legal  remedy. 
Baxter  v.  Moses,  1  Ati.  850,  77  Me.  465,  52 
Am.  Rep.  788. 

The  term  "judgment  creditor"  signifies 
the  person  whs  Is  entitled  to  collect;  sr  oth- 


erwise enforce,  in  his  own  right  a  judgment 
for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money.  Oode  Civ.  Proc  N.  Y. 
1899,  i  3343,  subd.  18. 

JUDGMENT  CREDITOR'8  ACTION.  \ 

A  "judgment  creditor's  action"  is  an  ac- 
tion brought  as  prescribed  in  article  1,  tit  4, 
c.  15,  of  this  act  (civil  procedure  act),  or  any 
other  action  brought  by  a  judgment  creditor 
to  aid  the  collection  of  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum 
of  money.  Code  Civ.  Proc.  N.  Y.  1899,  |  3343, 
subd.  14. 

JUDGMENT  DEBTOR. 

The  term  "judgment  debtor,**  as  used  in 
the  statute  providing  for  the  summoning  of 
heirs,  devisees,  legatees,  and  personal  repre- 
sentatives, in  a  certain  time  after  the  deatli 
of  a  Judgment  debtor,  to  show  cause  why  the 
judgment  should  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  hands, 
means  one  against  whom  the  judgment  U 
conclusive  or  final.  Foster  y.  Wood  (N.  Y.) 
1  Abb.  Prac.  (N.  S.)  150,  153. 

"Judgment  debtor,"  in  Oode,  |  215,  subd. 
4,  providing  that  after  a  judgment  in  any 
court  of  record  a  notice  by  an  attorney  claim- 
ing a  lien  on  the  money  due  his  client  in  the 
bands  of  the  adverse  party  against  whom  the 
judgment  is  rendered,  may  be  given  and  the 
lien  made  effective  against  the  "judgment 
debtor**  by  entering  the  same  In  the  judg- 
ment docket  beside  the  entry  of  judgment 
should  be  construed  as  merely  descriptive  of 
the  person  against  whom  the  lien  may  be  en- 
forced. Winslow  ▼.  Central  Iowa  B.  Co.,  32 
N.  W.  330,  832,  71  Iowa,  197. 

JUDGMENT   DOCKET. 

In  Metz  V.  State  Bank  of  Brownsville, 
7  Neb.  105,  the  court  in  speaking  of  the  na- 
ture of  a  "judgment  docket**  observes:  "It 
is  said  that  the  docket  is  an  index  to  the 
judgment  Invented  by  the  courts  for  their 
own  ease  and  for  the  security  of  purchasers, 
to  avoid  the  trouble  and  inconvenience  of 
turning  over  the  rolls  at  large.*'  Hutchinson 
T.  Oorham,  61  Pac.  431,  438,  87  Or.  847. 

JUDGMENT  FOR  FRAUD. 

Bankr.  Act  July  1,  1898,  e.  641,  i  17,  80 
Stat  550  [U.  S.  Comp.  St  1901,  p.  3428],  pro- 
vides that  a  discharge  In  bankruptcy  shall  not 
release  a  bankrupt  flrom  a  judgment  In  an 
action  for  fraud.  Defendant  after  a  judg- 
ment against  him  in  an  action  for  conversion 
of  goods,  was  discharged  in  bankruptcy. 
Held,  that  the  discharge  was  a  defense  to  an 
action  on  the  judgment  the  judgment  not 
being  one  for  fraud.  The  phrase  "Judgments 
for  fraud"  means  that  the  fraud  is  the  grav- 
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mmen  of  tbe  action  In  which  the  Judgment  is  i 
rendered,  and  that  proof  of  the  fraud  is  es- 
sential to  the  right  of  recoTory.  It  does  not 
Include  a  Judgment  in  which  the  right  of  re- 
covery is  based  upon  an  act  which  is  not  es- 
sentially fraudulent,  though  in  that  action 
fraud  may  be  incidentally  shown.  Buruham 
▼.  Pidcock,  68  N.  Y.  Supp.  1007,  1009,  58  App. 
DiY.  278. 

A  complaint  alleged  that  defendant  was 
employed  as  plaintiffs  agent  for  a  commis-. 
sion;  that  he  received  money  from  plaintiff 
in  that  capacity,  and  rendered  accounts  at 
stated  intervals,  which  he  represented  to  be 
correct,  and  which  were  settled  in  reliance  up- 
on such  statements;  that  such  accounts  were 
in  fact  false  and  fictitious,  and  by  means 
thereof  defendant,  "intmding  to  beat  and  de- 
fraud plaintifTs,  obtained  from  them,  and 
fraudulently  converted  to  his  own  use,  up- 
wards of  111,000."  The  relief  pi^iyed  was 
that  defendant  render  an  account  and  pay 
over  the  amount  found  due.  Held,  that  the 
action  was  not  one  *to  procure  a  Judgment 
♦  ♦•  on  the  ground  of  fraud,"  the  grava- 
men of  the  action  being  a  breach  of  contract, 
and  the  fraud  being  only  a  necessary  fact  to 
open  the  closed  accounts  and  to  prevent  them 
from  being  a  conclusive  defense;  and  that 
therefore  the  action  did  not  come  within  the 
provisions  of  the  Code  of  Civil  Procedure  lim- 
iting the  time  for  the  commencement  of  "an 
action  to  procure  a  Judgment  other  than  for 
a  sum  of  money  on  the  ground  of  fraud.*' 
Can-  V  Thompson,  87  N.  T.  160,  104. 

juDOKEirT  nr  personam* 

"A  *Judgment  in  personam'  is,  in  form 
as  well  as  in  substance,  between  the  parties 
claiming  the  right,  and  that  it  is  so  inter 
partes  appears  by  the  record  itself.'*  Hlne 
V.  Hussey,  45  Ala.  496,  &01,  615 

JUDGMENT  IN  REM. 

A  ''Judgment  in  rem"  Is  an  adjudication 
pronounced  upon  the  status  of  some  particu- 
lar subject-matter  by  a  tribunal  having  com- 
I)etent  authority  for  that  purpose.  Woodruff 
V.  Taylor,  20  Vt.  65,  73.  Or,  in  other  words, 
it  is  a  solemn  declaration,  proceeding  from 
an  accredited  quarter,  concerning  the  status 
of  the  thing  adjudicated  upon,  which  very 
declaration  operates  accordingly  upon  the 
status  of  the  thing  adjudicated  upon,  and  ip- 
so facto  renders  It  such  ss  it  is  thereby  de- 
clared to  be.  Biartln  v.  King,  72  Ala.  354, 
360.  Such  an  adjudication  concludes  all  per- 
sons from  saying  that  the  thing  adjudicated 
upon  was  not  such  as  declared  by  the  ad- 
judication. Lord  V.  Chadboume,  42  Me.  429, 
443,  66  Am.  Dec.  290.  Taylor,  Bv.,  quoted  in 
State  T.  McMurry,  58  Pac.  961,  962,  61  Kan. 
87,  but  with  the  following  remarks  by  way 
of  limitation:    '*Thls  definition  would  seem, 


however,  to  include  convictions  on  criminal 
prosecutions,  inquisitions  in  lunacy,  inquisi- 
tions post  mortem,  and  several  other  species 
of  Judicial  determinations  which,  if  they  are 
'Judgments  in  rem'  at  all,  are  at  least  not 
governed  by  the  same  rules  of  evidence  as 
are  generally  applicable  to  adjudications  of 
that  nature;  In  general,  a  Judgment  in  rem 
furnishes  conclusive  proof  of  the  facts  ad- 
judicated, as  well  against  strangers  as 
against  parties;  but  this  rule  does  not  ex- 
tend either  to  criminal  convictions,  which  are 
subject  to  the  same  rules  of  evidence  as  ordi- 
nary Judgments,  inter  partes  or  to  inquisi- 
tions in  lunacy,  inquisitions  post  mortem,  or 
other  Inquisitions  which,  though  regarded  as 
Judgments  in  rem  so  far  as  to  be  admissible 
in  evidence  of  the  facts  determined  against 
all  mankind,  are  not  considered  as  conclu- 
sive evidence."  **It  is  a  solemn  declaration 
upon  the  status  of  the  thing,  and  ipso  facto 
renders  it  what  it  declares  it  to  be."  Hine 
V.  Hussey,  45  Ala.  496,  501,  515. 

A  Judgment  in  rem  '*ls  an  adjudication 
against  some  person  or  thing  upon  the  sta- 
tus of  some  subject-matter  which,  whenever 
and  wherever  binding  upon  any  person,  is 
equally  binding  upon  all  persons."  Cross  v. 
Armstrong,  10  N.  E.  160,  164,  44  Ohio  St.  618. 

A  grant  of  probate  or  of  administration 
is  in  the  nature  of  a  Judgment  or  decree  in 
rem,  and  actually  invests  the  executor  or  ad- 
ministrator with  the  character  which  It  de- 
clares belongs  to  him,  and  so  it  Is  conclusive 
as  against  all  the  world.  Morin  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  22  N  W  251,  253,  3?  Minn. 
176. 

The  adjudication  that  a  creditor  is  enti- 
tled to  participate  in  the  benefits  of  the  as- 
signment is  a  Judgment  in  rem.  Epprigbt 
V.  Kauffman,  1  S.  W.  736,  737,  90  Mo.  25. 

The  Judgment  entered  in  the  probate 
court  upon  the  probate  of  a  will  is  a  Judg- 
ment in  rem.  In  re  Storey's  Will,  20  III.  App. 
(20  Bradw.)  183,  190. 

A  Judgment  against  a  nonresident  de- 
fendant, rendered  on  service  of  summons  by 
publication,  while  in  form  in  personam,  !s  In 
fact  in  rem,  as  it  can  be  enforced  onlj 
against  the  property  of  the  defendant  which 
Is  within  the  Jurisdiction.  Stone  v.  Myers, 
9  Minn.  303,  310  (Gil.  287,  293),  86  Am.  Dec. 
104. 

Judgment  in  personam  di»tlngnish.ed. 

A  "Judgment  In  rem"  differs  from  a 
"Judgment  in  personam"  In  this,  that  the  lat- 
ter is,  in  form  as  well  as  substance,  between 
the  parties  claiming  the  right,  and  that  it  is 
so  Inter  partes  appears  by  the  record  itself, 
and  it  is  binding  only  upon  the  parties  ap- 
pearing to  be  such  by  the  record,  and  those 
claiming  by  them.  But  a  Judgment  in  rem 
is  founded  upon  a  proceeding  Instituted,  not 
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against  the  person  as  such,  but  against  or 
upon  the  thing  or  subject-matter  itself,  whose 
state  or  condition  is  to  be  determined;  and 
the  Judgment  is  a  solemn  declaration  upon 
the  status  of  the  thing,  and  it  ipso  facto 
renders  it  what  It  declares  it  to  be.  The  pro- 
bate of  a  will  is  an  instance  of  a  proceeding 
in  rem  in  this  state.  Hall,  J.  There  is  an- 
other class  of  cases  besides  proceedings  pure- 
ly in  rem,  which  may  be  considered  to  some 
extent  proceedings  in  rem,  though  in  form 
they  are  proceedings  inter  partes.  The  ob- 
ject of  a  proceeding  purely  in  rem  Is  to  as- 
certain the  right  of  every  possible  claimant, 
and  it  is  instituted  on  an  allegation  that  the 
title  of  the  former  owner,  whoever  he  may 
be,  has  become  divested;  and  notice,  actual 
or  constructive,  is  given  to  the  whole  world 
to  appear  and  make  claim  to  it.  But  the  lim- 
ited proceedings  in  rem  before  mentioned  are 
not  based  on  any  allegation  that  the  right  of 
property  is  to  be  determined  between  any 
other  persons  than  the  parties  to  the  suit; 
no  notice  is  sought  to  be  given  to  any  other 
persons;  and  the  Judgment,  being  only  as  to 
the  status  of  the  property  as  between  the 
parties  of  record,  is,  as  to  all  other  persons, 
a  mere  nullity.  Woodruff  ▼.  Taylor,  20  Vt. 
65.  73. 

JUDGMENT  LIEN. 

A  Judgment  lien  is  a  creature  of  the  stat- 
ute, and  Its  duration  is  fixed.  No  authority 
for  making  a  Judgment  a  lien  on  land  can  be 
found  in  the  common  law.  Taylor  v.  Mc- 
Grew,  64  N.  E.  651,  29  Ind.  App.  324. 

A  Judgment  lien  is  not  an  estate  or  in- 
terest in  the  land,  but  only  confers  a  right  to 
levy  on  the  land  to  the  exclusion  of  other  ad- 
verse interests  subsequent  to  the  Judgment. 
Ashton  V.  Slater,  19  Minn.  347.  351  (Gil.  300, 
303);  Brier  v.  Traders'  Nat.  Bank,  64  Pac. 
831,  836,  24  Wash.  695;  Burwell  v.  Tullis,  12 
Minn.  572.  577  (Gil.  486,  497)  (citing  Massin- 
gill  V.  Downs,  48  U.  S.  [7  How.]  760,  767,  12 
L.  Ed.  903). 

A  Judgment  lien  binding  the  present  and 
future  real  estate  of  the  debtor,  is  a  creation 
of  statute  law,  and  has  no  other  existence. 
TBrler  v.  Traders'  Nat  Bank,  64  Pac.  831, 
836,  24  Wash.  695. 

A  Judgment  lien  is  not  a  vested  right. 
It  is  a  lien  purely  statutory,  and  is  a  general, 
and  not  a  specific,  lien  upon  any  specific  real 
estate.  Its  loss  does  not  necessarily  impair 
the  validity  of  the  Judgment  as  a  personal 
security.  McFadden  v.  Blocker,  48  S.  W. 
1043,  1049,  2  Ind.  T.  260,  58  L.  R.  A.  878. 

A  Judgment  lien  is  strictly  a  legal  lien, 
general  in  its  character,  resting  upon  stat- 
ute. In  Shirk  v.  Thomas,  121  Ind.  147,  22  N. 
E.  976,  the  history  and  character  of  Judg- 
ment liens  were  thoroughly  and  exhaustively 
considered,  and  as  the  result  the  following! 


conclusion  was  reached:  "In  strictness,  nei- 
ther a  Judgment  nor  an  attachment  is  a  lien 
upon  land;  both  are  simply  charges  against 
the  land,  existing  by  virtue  of  statutes.  'Lien 
upon  a  Judgment,'  said  an  eminent  English 
Judge,  'is  a  vague  and  inaccurate  expression.' 
In  Boyd  v.  Anderson,  102  Ind.  217,  1  N.  E 
724,  this  court  said:  'It  is  settled  law  in  this 
state  that  Judgment  creditors  are  in  no  sense 
purchasers;  that  their  Judgments  are  gen- 
eral liens  upon  whatever  interest  the  Judg- 
ment defendants  may  hold  in  the  land."* 
Johnson  v.  Hess,  25  N.  E.  445,  449.  126  Ind. 
298,  9  L.  R.  A.  471. 

JUDGMENT  NIHIL  DIGIT. 

See  "Nihil  Dlcit" 

JUDGMENT  NISI. 

A  Judgment  nisi  '^s  nothing  more  than  a 
rule  to  show  cause  why  Judgment  should  not 
be  rendered."  Young  v.  McPherson,  .3  N.  J. 
Law  (2  Penning.)  895,  897. 

A  recognizance  duly  entered  into  is  a 
debt  of  record,  and  the  object  of  a  scire  fa- 
cias is  to  notify  the  cognlzor  to  show  cause 
why  the  cognlzee  should  not  have  execution. 
It  is  in  the  nature  of  a  conditional  Judgment, 
and  a  recorded  default  makes  it  absolute, 
subject  only  to  such  matters  of  legal  void- 
ance  as  may  be  shown  by  plea,  or  such  noat- 
ters  of  relief  as  may  Induce  the  court  to  re- 
mit or  mitigate  the  forfeiture.  On  the  other 
hand,  a  Judgment  nisi  Is  one  that  is  to  be 
valid  unless  something  else  should  be  done 
within  a  given  time  to  defeat  it.  When  a 
witness  Is  duly  summoned  to  appear  at  court, 
and  fails  to  do  so,  a  Judgment  nisi  may  be 
entered  for  the  penalty  Imposed  by  law  for 
such  failure,  and  upon  being  served  with  a 
scire  facias  he  may  show  cause  at  a  future 
day*  why  the  Judgment  nisi  should  not  be 
made  absolute.  There I'ore  the  entry  of  a 
Judgment  nisi  upon  a  forfeited  recognizance 
is  irregular.  United  States  v.  Winstead  (U. 
S.)  12  Fed.  50,  51. 

JUDGMENT     NGN     OBSTANTE     VER- 
EDICTO. 

See  "Non  Obstante  Veredicto." 

JUDGMENT  NOTE. 

Ab  security,  see  **Security.** 

JUDGMENT  NUNC  PRO  TUNG. 
See  "Nunc  Pro  Time." 

JUDGMENT  OF  AFZTRBCANOE. 

See  "Affirmance." 

JUDGMENT  OF  AMERCEMENT. 

See  ** Amercement." 
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JUBOXENT  OF  HI8  PEEB8. 

The  phrase  "judgment  of  his  peers"  is 
a  term  or  expression  borrowed  from  ancient 
English  statutes,  which  means  a  trial  by  the 
country,  which  is  a  trial  by  Jury.  Fetter  t. 
Wilt,  46  Pa.  (10  Wright)  457,  460;  Wright  T. 
Wright* 6  Lessee,  2  Md.  429,  452,  56  Am.  Dec. 
728. 

The  phrase  "judgment  of  his  peers** 
means,  at  common  law,  a  trial  by  a  jury  of 
twelve  men.  State  t.  Simons,  60  Pac.  1052, 
61  Kan.  752. 

Mullen,  P.  J.  (dissenting  from  a  defini- 
tion of  the  word  "jury,"  as  occurring  in  the 
constitutional  provision  concerning  the  right 
of  trial  by  a  jury,  as  meaning  anything  else 
than  the  common-law  jury  of  twelve  men): 
"The  phrase,  *the  judgment  of  his  peers,* 
means  a  trial  by  a  jury  of  twelve  men  ac- 
cording to  the  course  of  common  law." 
Knight  V.  Campbell  (N.  Y.)  62  Barb.  16,  34 
(citing  2  Kent's  0)mm,  13,  note  b;  Oliver 
V.  Pray,  4  Ohio  [4  Ham.]  175.  177,  10  Am. 
Dec.  505;  Nerval  v.  Rice,  2  Wis.  22;  Jones 
V.  Lake,  2  Wis.  210,  212). 

The  phrase  "by  judgment  of  his  peers,'* 
as  used  in  the  Magna  Charta  and  the  various 
constitutions,  providing  that  no  one  shall  be 
deprived  of  life,  liberty,  or  property  but  by 
the  judgment  of  his  peers  or  the  law  of 
the  land,  means  "a  trial  by  jury  and  the 
courts  according  to  the  accustomed  course 
of  legal  proceedings."  Newland  v.  Marsh,  19 
111.  (9  Peck)  376,  382:  State  v.  Beswick,  13 
R,  I.  211,  217,  43  Am.  Rep.  26;  State  v.  Saun- 
ders, 25  Atl.  588,  595,  66  N.  H.  39,  18  L.  R. 
A.  646. 

JITDGMENT  OF  NONSUIT. 

See  "Nonsuit" 

JUDGMENT  OF  BEVIVAIi  BT  AOBEE- 
KENT. 

A  "judgment  of  revival  by  agreement" 
of  the  parties  Is  something  more  than  a  con- 
tinuance of  the  original  judgment;  it  is  a 
confession  of  judgment  by  the  party  defend- 
ant It  not  only  continues  the  former  lien, 
but  may  also  create  a  new  one  on  lands  not 
before  bound  thereby.  Lyons  v.  Burns  (Pa.) 
20  Phila.  412,  413. 

JUDGMENT  ON  THE  MERITS. 

See  "Merits." 

JUDGMENT  ON  THE  PLEADINGS. 

See   ''Motion   for   Judgment  on   Plead- 
ings.** 

JUDGMENT   OTHER  THAN  FOR  SUM 
OF  MONET. 

The  provision  of  the  Code  of  Civil  Pro- 
cedure limiting  the  time  for  the  commence- 


ment of  "an  action  to  procure  a  Judgment, 
other  than  for  a  sum  of  money,  on  the  ground 
of  fraud,"  includes  all  cases  formerly  cog- 
nizable by  the  Court  of  Chancery  in  which 
any  remedy  was  sought  aside  from  or  in  ad- 
dition to  a  mere  money  judgment,  and  there- 
fore would  include  a  case  where  an  account- 
ing was  sought  for  in  addition  to  and  as  a 
means  of  obtaining  a  judgment  for  money. 
Carr  y.  Thompson,  87  N.  Y.  160,  164. 

JUDGMENT  RQLIto 

A  "judgment  roll,"  as  defined  in  Code 
Civ.  Proc.  §  670,  consists  of  the  papers  enu- 
merated by  statute,  and  does  not  depend  up- 
on the  fact  that  the  clerk  has  fastened  these 
papers  together,  nor  do  any  other  papers 
which  the  clerk  may  have  joined  with  those 
which  the  statute  declares  shall  constitute 
the  judgment  roll  become  a  part  of  such  roll 
by  reason  of  having  been  so  joined.  Colton 
Land  &  Water  Co.  v.  Swartz,  33  Pac.  877, 
879,  00  Cal.  278. 

The  "judgment  roll"  is  made  up  of  the 
summons  and  proof  of  service,  the  pleadings, 
bill  of  exceptions,  all  orders  relating  to 
change  of  parties,  together  with  the  copy  of 
the  entry  of  judgment,  and  all  other  journal 
entries  or  orders  In  any  way  involving  the 
merits  and  necessarily  affecting  the  judg- 
ment Tatum  T.  Massie,  44  Pac.  494,  495,  29 
Or.  140. 

Strictly  speaking,  there  is  no  "judg- 
ment roll*'  in  proceedings  in  probate,  but 
whenever  proceedings  are  so  akin  to  a  civil 
action  as  to  necessitate  the  papers  which  are 
declared  by  a  statute  to  constitute  the  judg- 
ment roll  in  a  civil  action,  they  may  be  held 
to  constitute  the  judgment  roll  for  the  pur- 
pose of  appeal.  In  re  Kelsey,  43  Pac.  106, 
108.  12  Utah,  393. 

An  order  sustaining  a  demurrer  to  a 
cross- com  plaint,  and  a  bill  of  exceptions, 
constitute  a  part  of  the  judgment  roll,  and 
are  therefore  properly  a  part  of  the  transcript 
on  an  appeal  taken  from  the  judgment  alone. 
Packard  v.  Bird,  40  Cal.  878,  383. 

JUDICATURE. 

"  •Judicature'  Is  defined  to  be  a  court, 
or  rather  a  power  which  distributes  justice." 
State,  to  Use  of  Gentry,  v.  Fry,  4  Mo.  120, 
191. 

"Judicature"  is  used  to  designate  with 
clearness  that  department  of  government 
which  it  was  intended  should  interpret  and 
administer  the  law.  State  v.  Whitford,  11 
N.  W.  424,  426,  54  Wis.  150. 

JUDICIAL 

See  "Quasi  Judicial.'* 

"Tudiclal"  includes  deciding  upon  a  ques- 
tion of  fact,  viz.,  whether  the  act  has  been 
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commlttedt  and  upon  a  question  of  law,  vis., 
whether  the  injury  was  material.  It  is  "Ju- 
dicial" to  hear,  adjudge,  and  condemn. 
State  T.  Hawkins,  5  N.  O.  228,  44  Ohio  St  98. 

Aeta  of  oourts* 

"Judicial,"  as  defined  by  the  Century 
Dictionary,  means:  "Of  or  belonging  to  a 
court  of  Justice;  of  or  pertaining  to  a  Judge; 
pertaining  to  the  administration  of  Justice; 
proper  to  a  court  of  law;  consisting  of  or  re- 
sulting from  legal  inquiry  or  Judgment,  as 
Judicial  power  or  proceedings,  a  Judicial  de- 
cision, writ,  sale,  or  punishment; .  determina- 
tive; giving  Judgment"  Board  of  Com'rs  of 
Yellowstone  County  t.  Northern  Pac.  R.  Co., 
25  Pac.  1058,  1060,  10  Mont  414. 

As  defined  by  Webster,  the  word  "Judi- 
cial" means:  "Pertaining  or  appropriate  to 
a  court  of  Justice  or  to  a  Judge  thereof,  as 
Judicial  power,  a  Judicial  mind;  practiced  or 
employed  in  the  administration  of  Justice,  as 
Judicial  proceedings;  proceeding  from  a 
court  of  Justice,  as  a  Judicial  determination; 
ordered  by  the  court  as  a  Judicial  sale." 
Board  of  Comers  of  Yellowstone  County  t. 
Northern  Pac.  Ry.  Co.,  25  Pac.  1058,  1060,  10 
Mont  414;  Home  Ins.  Co.  v.  FUnt  13  Minn. 
244,  246  (Gil.  228);  In  re  Cooper,  22  N.  Y. 
67,  82;  Matter  of  Graduates  (N.  Y.)  11  Abb. 
Prac.  315.  316.  In  Striker  v.  Kelly  (N.  Y.)  2 
Denlo,  323,  it  is  said  that  where  any  power 
is  conferred  upon  a  court  of  Justice,  to  be 
exorcised  by  it  as  a  court  in  the  nature  and 
with  the  formalities  used  in  it&  ordinary  pro- 
ceedings, the  action  of  such  court  Is  to  be  re- 
garded as  Judicial,  irrespective  of  the  orig- 
inal nature  of  the  power.  State  v.  Noble, 
21  N.  E.  244,  248,  118  Ind.  350,  4  L.  R.  A. 
101,  10  Am.  St  Rep.  143. 

"Judicial"  is  defined  by  Bouvier  as  b^ 
longing  to  or  emanating  from  a  Judge  as 
such;  the  authority  vested  in  judges. 
Whatever  emanates  from  a  Judge  as  such,  or 
proceeds  from  a  court  of  Justice,  is  therefore 
"Judicial."  In  re  Graduates  (N.  Y.)  11  Abb. 
Prac.  315.  316;  In  re  Cooper,  22  N.  Y.  67.  82; 
Merchants'  Nat.  Banls  v.  JaflPray,  54  N.  W. 
258,  259,  36  Neb.  218,  19  L.  R.  A.  316;  Home 
Ins.  Co.  T.  Flint  13  Minn.  244,  246  (GIL  228» 
230). 

Hiaiflterial  distingnislied* 

The  word  "Judicial"  is  used  in  two 
senses:  The  first  to  designate  such  bodies  or 
oflScers  "as  have  the  power  of  adjudication 
upon  the  rights  of  persons  and  property.  In 
the  other  class  of  cases  it  is  used  to  express 
an  act  of  the  mind  or  Judgment  upon  a  pro- 
posed course  of  ofilcial  action  as  to  an  ob- 
ject of  corporate  power,  for  the  consequences 
of  which  the  official  will  not  be  liable,  though 
his  act  was  not  well  Judged;  as  differing 
from  a  ministerial  or  physical  act  of  an  offi- 
cial, for  which,  if  negligently  done,  he  or  his 
superior  will  be  held  to  answer."  In  re 
Zborowski,  68  N.  Y.  88,  97. 


JUDIOXAI.  AOT. 

A  "Judicial  act"  is  the  performance  of  ''a 
duty  which  has  been  confided  to  Judicial  of- 
ficers to  be  exercised  in  a  Judicial  way." 
Supervisors  of  Onondaga  ▼.  Briggs  (N.  Y.)  2 
Denlo,  26,  32. 

A  "Judicial  act"  is  an  act  done  by  a 
member  of  the  Judicial  department  of  gov- 
ernment in  construing  the  law  or  applying  it 
to  a  particular  state  of  facts  presented  for  the 
determination  of  the  rights  of  the  parties 
thereunder.  Smith  ▼.  Strother,  8  Pac.  852- 
854,  68  Cal.  194. 

A  "Judicial  act"  is  an  act  done  In  fur- 
therance of  Justice,  or  a  Judicial  proceeding 
by  a  person  having  the  right  to  exercise  Ju- 
dicial authority.  Ross  v.  Puller,  12  Vt  2G5, 
270,  36  Am.  Dec.  342. 

An  act  is  not  "Judicial"  because  the  per- 
son performing  it  may  have  to  satisfy  him- 
self that  a  state  of  facts  exists  under  which 
it  is  his  right  and  duty  to  perform  the  act 
State  y.  Hathaway,  21  S.  W.  1081,  1084,  115 
Mo.  36. 

A  "Judicial  act"  is  one  that  determines 
what  the  law  is,  and  what  the  rights  of  the 
parties  are,  with  reference  to  transactions 
that  have  been  had;  one  that  undertakes  to 
determine  questions  of  right  or  obligation. 
Union  Pac.  R.  Co.  v.  United  States,  99  U.  S. 
700,  761,  25  L.  Ed.  496. 

Duties  performed  by  a  district  Judge  do 
not  become  Judicial  acts  merely  because  they 
are  performed  by  a  Judicial  officer.  Hence 
it  is  held  that  the  action  of  a  Judicial  offi- 
cer in  regard  to  matters  which  are  exclusive- 
ly executive  or  administrative  in  their  nature* 
even  when  the  act  of  Legislature  requiring 
such  duty  to  be  performed  is  in  violation  of 
the  constitutional  provision,  cannot  be  re- 
viewed by  certiorari.  Esmeralda  County  v. 
Third  District  Court  6  Pac.  64^  65,  18  Nev. 
438. 

As  act  doae  by  oonrt* 

A  "Judicial  act"  pertains  to  a  court  of 
Justice.  Board  of  Com*rs  of  Yellowstone 
County  y.  Northern  Pac.  R.  Co.,  25  Pac.  1058, 
10  Mont  414. 

If  the  law  confers  the  power  to  render  a 
judgment  or  decree,  then  the  court  has  Juris- 
diction. What  shall  be  adjudged  or  decreed 
between  the  parties,  and  with  which  is  the 
right  of  the  case,  is  Judicial  action,  by  hear- 
ing and  determining  it  State  of  Rhode  Is- 
land V.  State  of  Massachusetts,  37  U.  S.  (12 
Pet)  657,  718,  9  L.  Ed.  1233. 

The  tribunal  performing  a  Judicial  act 
is  not  necessarily  a  court  or  surrounded  with 
the  machinery  of  such,  nor  will  such  ma- 
chinery necessarily  make  its  action  Judicial. 
A  question  whether  a  certain  action  is  a 
Judicial  one,  or  whether  it  is  ministerial  or 
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leglslatlye,  depends  In  every  giyen  case  upon 
the  character  of  the  action,  and  not  upon  the 
character  of  a  person  or  tribunal  engaged. 
In  re  Saline  County  Subscription,  46  Mo.  S2, 
53, 100  Am.  Dec.  387. 

A  "Judicial  act"  Is  defined  to  be  "an  act 
performed  by  a  court  touching  the  rights  of 
parties  or  property  brought  before  it  by  vol- 
untary acts  or  by  the  prior  action  of  ministe- 
rial ofl9c»8;  in  short,  by  ministerial  acts.*' 
Floumoy  v.  City  of  Jeffersonvllle,  17  Ind.  169, 
173,  79  Am.  Dec.  468  (cited  in  Pennington  v. 
Streight,  54  Ind.  376,  377);  Arkle  v.  Board  of 
Com'rs.  23  S.  E.  804.  807,  41  W.  Va.  471. 

"Where  any  power  is  conferred  upon  a 
court  of  Justice  to  be  exercised  by  it,  as  a 
court,  in  the  manner  and  with  the  formali- 
ties used  in  its  ordinary  proceedings,  the  ac- 
tion of  such  court  is  to  be  regarded  as  Judi- 
cial, irrespective  of  the  original  nature  of 
the  power.  The  Legislature,  by  conferring 
any  particular  power  upon  a  court,  virtually 
declares  that  it  considers  it  a  power  which 
may  be  most  appropriately  exercised  under 
the  modes  and  forms  of  a  Judicial  proceed- 
hig."    In  re  Cooper,  22  N.  Y.  67,  84. 

A  "Judicial  act"  is  an  adjudication  upon 
tlie  rights  of  parties,  who  in  general  appear 
or  are  brought  before  a  tribunal  by  notice  or 
process,  and  upon  whose  claims  some  de- 
cision or  Judgment  is  rendered.  It  implies 
impartial  disinterestedness,  a  weighing  of 
adverse  claims,  and  is  Inconsistent  with  dis- 
cretion on  the  one  hand — for  the  tribunal 
must  decide  according  to  law  and  the  rights 
of  the  parties — or  with  dictation  on  the  oth- 
er, for  in  the  first  instance  it  must  exer- 
cise its  own  discretion  unde.*  the  law,  and 
not  act  under  a  mandate  from  another  power. 
In  re  Saline  County  Subscriotion,  45  Mo. 
52,  53,  100  Am.  Dec.  337. 

Ai  aot  of  Jndse. 

A  "Judicial  act"  pertains  to  a  Judge  of  a 
court  of  Justice.  Board  of  Com'rs  of  Yellow- 
stone County  V.  Northern  Pac.  R.  Co.,  25 
Pac.  1058,  10  Mont  414.  Contra,  set;  Mills 
V.  City  of  Brooklyn,  32  N.  Y.  489,  497. 

The  thing  to  be  done  does  not  derive  its 
character  from  the  Individual  who  does  it.  If 
It  be  not,  by  reason  of  its  attributes.  Judicial, 
it  does  not  become  Judicial  by  being  perform- 
ed by  a  Judicial  ofllcer.  Hence  it  is  that  the 
nature  of  the  act  must  be  sought  in  its  attri- 
butes and  qualities,  apart  from  the  official 
title  of  the  actor.  City  of  Baltimore  v.  Bo- 
naparte, 48  Atl.  735,  737,  93  Md.  156. 

Where  the  law  authorizes  a  person  to 
hear  and  determine  issues  between  parties, 
the  granting  or  refusal  of  the  relief  demand- 
ed therein  is  a  "Judicial  act";  but  where  a 
power  vests  in  Judgment  or  discretion,  so 
that  it  is  of  a  Judicial  nature  or  character, 
but  does  not  involve  the  exercise  of  the  func- 


tions of  a  Judge,  or  has  been  conferred  upon 
an  oiBeer  having  no  authority  of  a  Judicial 
character,  the  expression  used  it  generally 
"quasi  Judicial.**  School  Dist  No.  2  v.  Lam- 
bert. 42  Pac  221,  225,  28  Or.  200. 

The  qualities  of  the  act,  and  not  the 
character  of  the  actor,  must  determine  the 
nature  of  the  act  As  said  In  Bx  parte  Can- 
dee,  48  Ala.  399:  "It  by  no  means  follows 
that  a  duty  Is  Judicial  because  it  is  to  be 
performed  by  a  Judge.  If  in  its  performance 
he  does  not  exercise  the  powers  that  appro- 
priately appertain  to  his  Judicial  office,  it  is 
ministerial,  and  not  Judicial,  although  its 
qualities  require  the  exercise  of  his  Judg- 
ment" If  Its  qualities  make  the  act  a  Judi- 
cial act,  it  continues  to  be  Judicial,  no  mat- 
ter what  official  undertakes  to  perform  it; 
otherwise  the  test  would  be  found,  not  in  the 
nature  of  the  act  done,  but  in  the  official 
character  of  the  person  assuming  to  do  it, 
and  there  could  then  never  be  a  question  as 
to  whether  a  designated  act  was  an  invasion 
by  one  governmental  department  of  the  prov- 
ince of  another,  because  If  the  act  became 
judicial  by  reason  of  being  assigned  to  a 
Judge  for  performance,  you  would  have  to  go 
no  further  than  to  ascertain  that  It  had  been 
so  assigned,  and  thereupon,  no  matter  how 
obviously  executive  it  might  be,  it  would 
have  to  be  treated  as  Judicial.  Robey  v. 
Prince  Georgc'3  County  Com'rs,  48  Atl.  48, 
51,  92  Md.  150 

As  exercise  of  Judicial  power. 

Ordinarily  the  words  "judicial  act"  in- 
clude a  judiciai  proceeding  wherein  an  in- 
terested party  is  entitled  to  a  trial  or  hear- 
ing, or,  differently  expressed,  a  judicial  act 
is  one  Involving  the  exercise  of  judicial  pow- 
er, by  which  is  meant  the  power  to  hear 
and  determine  controversies  between  adverse 
parties,  or  questions  in  litigation.  People  v. 
Murphy,  72  N.  Y.  Supp.  475,  65  App.  Div. 
120;  Floumoy  v.  City  of  Jeffersonvllle,  17 
Ind.  1C9,  173.  79  Am.  Dec.  468;  Arkle  v. 
Board  of  Com'rs,  23  S.  E.  804,  807,  41  W. 
Va.  471;  Merchants'  Nat  Bank  v.  Jaffray, 
54  N.  W.  258,  259.  36  Neb.  218,  19  L.  B.  A. 
316;  Board  of  Com'rs  v.  Northern  Pac.  R. 
Co.,  25  Pac.  1058,  1060,  10  Mont  414. 

Discretion  inTolved. 

Official  action,  the  result  of  Judgment  or 
discretion,  is  a  Judicial  act  Grider  v.  Tally, 
77  Ala.  422,  424,  54  Am.  Rep.  65;  Merlette  v. 
State,  14  South.  562,  563,  100  Ala.  42;  People 
V.  Jerome,  73  N.  Y.  Supp.  306,  307,  36  Misc. 
Rep.  256. 

A  Judicial  act  is  one  done  by  a  judicial 
officer  which  requires  the  exercise  of  his  dis- 
cretion and  judgment  Ex  parte  Kellogg,  6 
Vt  509.  510. 

A  "judicial  act"  means  an  act  requiring 
the  exercise  of  some  Judicial  discretion,  and. 
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though  the  officer  may  not  strictly  be  a  Judge, 
still  if  his  powers  are  discretionary,  to  be 
executed  or  withheld  according  to  his  own 
view  of  what  is  necessary  and  proper,  they 
are  in  their  nature  judicial.  Mills  v.  City 
of  Brooklyn,  32  N.  Y.  489,  497. 

It  is  inconsistent  with  discretion  on  the 
one  hand — for  the  tribunal  must  decide  ac- 
cording to  law  and  the  rights  of  the  parties — 
or  with  dictation  on  the  other.  For  it  must 
exercise  its  own  judgment  under  the  law, 
and  not  frou'  a  mandate  from  another  power. 
In  re  Saline  County  Subscription,  45  Mo.  52, 
53,  100  Am.  Dec.  337. 

LegifllatiTe  act  dlstinsniBHed* 

That  which  distinguishes  a  "judicial" 
from  a  ** legislative"  act  is  that  the  one  is  the 
determination  of  what  the  existing  law  Is 
In  relation  to  some  existing  thing  already 
done  or  happened,  while  the  other  is  a  pre- 
determination of  what  the  law  shall  be  for 
the  regulation  of  all  future  cases  falling  un- 
der its  provisions.  Mabry  v.  Baxter,  58  Tenn. 
(11  Helsk.)  682,  690;  Yellowstone  County 
Com'rs  V.  Northern  Pac.  R.  Co.,  25  Pac.  1058, 
1060,  10  Mont  414  (citing  Union  Pac.  R.  Co. 
V.  United  States,  99  U.  S.  700,  25  L.  Ed. 
496).  Rev.  St  §  3461,  requiring  probate 
courts  to  direct  the  mode  in  which  a  tele- 
graph or  telephone  company  may  use  the 
streets  and  alleys  of  a  city  or  village  when 
the  municipal  authorities  and  the  company 
are  unable  to  agree,  is  a  legislative,  and  not 
a  judicial,  act  City  of  Zanesville  v.  Zanes- 
ville  Telephone  &  Telegraph  Co.,  59  N.  B.  109, 
110,  63  Ohio  St  442.  The  legislative  power 
extends  only  to  the  making  of  laws.  To  con- 
strue and  apply  the  law  Is  the  peculiar  prov- 
ince of  judicial  power.  To  do  this,  there- 
fore— to  compare  the  claims  of  the  parties 
with  the  law  of  the  land  before  established — 
is  in  its  nature  a  Judicial  act.  Cooley,  CJonst 
Llm.  110,  111.  The  act  of  an  ecclesiastical 
body  in  adopting  the  report  of  a  committee 
appointed  to  determine  the  validity  of  a  con- 
stitutional amendment  and  to  submit  it  to 
the  vote  of  its  members,  the  amendment  being 
adopted  by  the  adoption  of  the  report,  is  a 
legislative,  and  not  a  judicial  act  Philomath 
College  V.  Wyatt,  37  Pac.  1022,  1024,  27  Or. 
390,  26  L.  R.  A  68. 

Whenever  an  act  undertakes  to  deter- 
mine a  question  of  right  or  obligation  or  of 
I  property,  as  the  foundation  upon  which  it 
proceeds,  such  act  is  to  that  extent  a  judi- 
cial one.  Board  of  Com'rs  of  Yellowstone 
County  V.  Northern  Pac.  R.  Co.,  25  Pac.  1058, 
1060,  10  Mont  414  (citing  In  re  Sinking  Fund 
Cases,  99  U.  S.  700,  761.  25  L.  Ed.  496); 
Smith  V.  Strother,  8  Pac.  852,  854,  68  Cal. 
194;  Tanner  v.  Nelson,  70  Pac.  984,  986,  25 
Utah,  226. 

Ministerial  aot  distinsuished. 

"Judicial  acts"  are  defined  as  those  re- 
quiring the  exercise  of  some  judicial  discre- 


tion, as  distinguished  from  "ministerial  acts." 
which  require  none.  Reclamation  Dist.  No. 
535  of  Sacramento  County  v.  Hamilton,  44 
Pac.  1074,  1076,  112  Cal.  603. 

A  purely  ministerial  duty  Is  one  to  which 
nothing  is  left  to  discretion.  Where  the  offi- 
cer is  clothed  with  discretionary  powers  and 
is  required  to  act  upon  his  own  judgment,  the 
act  is  a  judicial  one.  People  v.  Jerome,  73 
N.  Y.  Supp.  806,  307,  86  Misc.  Rep.  256. 

Acts  1861,  p.  388,  authorizing  a  vote  by 
a  county  as  to  subscribing  for  railroad  stock, 
and  leaving  the  matter  of  subscribing  to  such 
stock  to  the  county  court,  even  in  cases  where 
the  vote  might  be  in  favor  thereof,  vested  in 
the  county  court  an  administrative  and  dis- 
cretionary, rather  than  a  judicial,  function. 
The  judges  were  bound,  it  is  true,  to  act  with 
good  judgment — ^judiciously — but  "exercising 
sound  judgment"  is  by  no  means  synonymous 
with  "rendering  judgment"  and  acting  judi- 
ciously is  not  always  acting  judicially.  In 
re  Saline  County  Subscription,  45  Mo.  52,  53, 
100  Am.  Dec.  337. 

A  duty  is  ministerial  when  the  law  ex- 
acting its*  discharge  prescribes  the  time, 
mode,  and  occasion  of  Its  performance  with 
such  certainty  that  nothing  remains  for  judg- 
ment or  discretion.  Official  action,  the  re- 
sult of  certain  specific  duties  arising  from 
fixed  and  designated  facts,  is  a  ministerial 
act  Merlette  v.  State,  14  South.  562,  563, 
100  Ala.  42. 

Where  an  act  to  be  done  by  virtue  of  pub- 
lic authority  requires  the  exercise  of  discre- 
tion and  judgment  it  is  a  "judicial  act"  and 
the  persons  to  whom  the  authority  is  delegat- 
ed must  meet  and  confer  together  and  be  pres- 
ent when  the  act  is  performed,  or  at  least  a 
majority  must  meet  and  confer  and  be  pres- 
ent after  all  have  been  notified  to  attend. 
Where  the  act  to  be  done  is  merely  minis- 
terial, a  majority  must  concur  and  unite  in 
the  performance  of  the  act  but  they  may  act 
separately.  So  where  two  public  officers  join 
in  commencing  an  action  to  recover  penal- 
ties for  violation  of  the  excise  law,  the  ques- 
tion whether  such  action  should  be  dismissed 
was  judicial,  and  in  determining  such  ques- 
tion they  must  act  together,  and  a  dismissal 
by  one  of  them  alone,  without  a  conference 
or  consultation  with  the  other,  was  inopera- 
tive and  unauthorized.  Perry  v.  Tynen  (N. 
Y.)  22  Barb.  137,  140. 

An  ordinance  directing  certain  public 
Improvements,  passed  by  authority  of  the 
charter,  giving  the  council  "power  to  cause 
common  sewers,  vaults,  and  bridges  tb  be 
made  in  any  part  of  the  city,"  is  judicial  in 
its  nature,  and  extends  immunity  for  private 
action  for  damage  to  those  who  perform  the 
duties.  The  further  prosecution  of  the  work 
is  of  a  ministerial  character,  and  they  are 
bound  to  see  that  it  is  d'l^e  in  a  safe  and 
skillful  manner,  and,  if  tl^e.  work  is  not  so 
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done,  any  person  injured  may  recoyer  from 
the  city  for  racb  negligence.  Rochester 
White  Lead  Co.  v.  City  of  Rochester,  3  N.  X. 
(3  Comst)  463,  467,  53  Am.  Dec.  316. 

The  act  of  a  county  superintendent  in 
drawing  an  order  apportioning  school  funds 
is  ministerial,  and  not  judicial.  School  Dist 
No.  2  of  Multnomah  County  y.  Lambert,  42 
Paa  221,  225,  28  Or.  209. 

Acts  done  out  of  court  in  bringing  par- 
ties into  court  are,  as  a  general  proposition, 
ministerial  acts;  those  done  by  the  court  in 
session  in  adjudicating  between  parties,  or 
upon  the  rights  of  one  in  court  ez  parte,  are 
judicial  acts;  and  hence  a  proyision  of  a 
statute  prescribing  a  mode  of  getting  an  ac- 
tion against  a  property  holder  for  payment 
of  an  assessment  for  a  street  Improvement 
by  authorizing  the  issuing  of  a  precept  for 
the  collection  of  the  assessment  by  the  may- 
or and  clerk  does  not  impose  upon  ministerial 
officers  the  performance  of  a  judicial  act 
Flournoy  y.  City  of  Jeffersonyille,  17  Ind. 
169,  173,  79  Am.  Dec.  468. 

Adoption  of  solioolbooks. 

The  action  of  the  board  of  education  in 
adopting  a  series  of  readers  for  the  public 
schools,  in  lieu  of  a  series  previously  in  use, 
is  an  exercise  of  legislative  and  not  judicial 
power,  and  therefore  cannot  be  reviewed  on 
certiorari.  People  y.  Board  of  Education  of 
Oakland,  54  Cal.  375.  376. 

Rev.  St  §§  1854,  1855,  1859,  require  the 
state  superintendent,  county  superintendent, 
and  principals  of  the  State  Normal  School, 
or  a  majority  of  them,  to  decide  what  text- 
books shall  be  used  in  the  district  schools, 
and  provide  for  the  calling  of  a  convention 
at  which  sealed  proposals  for  furnishing  such 
books  shall  be  received,  at  which  the  conven- 
tion shall  adopt  such  text-books  for  the  pe- 
riod of  five  years,  and  require  that  a  contract 
shall  be  let  to  the  successful  bidder  for  the 
furnishing  of  such  books.  The  acts  required 
of  the  convention  were  not  judicial,  and  hence 
a  person  injured  by  its  determination  was  en- 
titled to  restrain  the  execution  thereof.  Tan- 
ner y.  Nelson,  70  Pac.  984,  986,  25  Utah,  226. 

Allowance  of  acoonnts. 

Under  a  statute  by  which  the  supervisors 
of  a  county  are  given  power  "to  examine, 
settle,  and  allow  all  accounts  chargeable 
against  the  coimty,"  in  determining  the 
amount  due  to  the  marshal,  whose  pay  is 
fixed  by  statute  at  a  certain  amount  per 
diem,  the  supervisors  must  examine  and  de- 
cide as  to  the  number  of  days  of  the  services 
rendered  by  him.  In  the  examination  and 
decision  of  this  question  the  board  of  su- 
pervisors act  "judicially,"  and  if  they  com- 
mit an  error  in  their  decision  it  forms  no 
ground  for  a  writ  of  mandamus.  People  v. 
Livingstone  County  Sup'rs  (N.  Y.)  26  Barb. 
118,  12a 


AUowanoo  of  attaoliniont. 

An  order  by  a  district  or  county  judge 
allowing  an  attachment  on  a  claim  not  due 
is  a  judicial  act,  within  the  statute  prohibit- 
ing such  acts  on  Sundays  and  legal  holidays, 
since,  when  the  application  is  made,  the  court 
or  judge  must  determine  that  the  action  is 
one  of  those  contemplated  by  the  statute, 
and  that  the  showing  is  sufficient  to  entitle 
the  plaintiff  to  an  attachment  Merchants* 
Nat  Bank  v.  Jaffray,  54  N.  W.  258,  259,  36 
Neb.  218,  19  L.  B.  A.  316 

Appointment  or  removal  of  officer* 

The  appointment  by  the  county  judge  of 
certain  persons  as  supervisors,  in  place  of 
others  removed  by  the  district  court,  is  not  a 
judicial  act  and  hence  such  action  of  the 
county  court  cannot  be  reversed  under  a  writ 
of  certiorari.  People  y.  Bush,  40  Cal.  344. 
346. 

The  term  "judicial,"  as  applied  to  the 
actions  of  boards  and  officers  authorized  to 
prefer  charges  and  remove  officers,  is  not  re- 
ceived in  the  sense  ordinarily  applied  to 
courts  of  justice.  The  legislature  may  au- 
thorize boards  of  that  character  to  perform 
judicial  acts,  though  its  judicial  authority 
extends  no  farther  than  is  necessary  to  an 
orderly  and  proper  management  of  the  affairs 
over  which  it  has  control.  Gilbert  y.  Board 
of  Police  &  Fire  Com'rs  of  Salt  Lake  City, 
40  Pac.  264,  265,  11  Utah,  378. 

In  People  y.  Board  of  Police  Com'rs,  155 
N.  Y.  40,  43,  49  N.  B.  257,  in  reviewing  the 
action  of  the  police  board  on  the  trial  of  a 
delinquent  policeman,  the  court  said:  ••The 
relator  was  not  subject  to  removal  except 
from  some  legal  cause,  to  be  ascertained  and 
adjudged  as  matter  of  fact  This  contem- 
plates a  judicial  investigation.  The  proceed- 
ing was  judicial  in  character.  That  such 
acts  of  a  police  commissioner  or  his  deputy 
are  judicial  is  recognized  in  the  countless  cer- 
tiorari proceedings  which  have  been  brought 
from  time  to  time  to  review  the  determination 
of  police  officials  in  passing  upon  such  char- 
ges. If  the  acts  were  not  judicial,  the  writs 
could  not  be  Invoked,  since  the  rule  Is  well 
established  that  the  writ  of  certiorari  will 
not  lie  except  to  review  the  judicial  action 
of  the  inferior  courts,  or  of  public  officers  or 
bodies  exercising  judicial  functions."  People 
V.  Jerome,  73  N.  Y.  Supp.  306,  307,  36  Misc. 
Rep.  256. 

Appointment  to  servo  process* 

When  a  statute  provides  that  if  it  is 
made  to  appear  before  a  justice  that  a  writ 
may  fail  of  service  for  want  of  a  proper  offi- 
cer, seasonably  to  be  had,  to  serve  the  same, 
the  justice  is  empowered  to  deputize  any  per- 
son to  serve  the  same,  the  appointment  of 
such  person  requires  the  exercise  of  the  jus- 
tice's discretion  and  judgment  and  such  ap- 
pointment is  therefore  a  judicial  act     Ej 
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parte  Kellogg,  0  Vt  609,  510;  Ingraham  y. 
Iceland,  19  Vt  304.  And  hence  his  power  of 
appointment  cannot  validly  be  delegated  to 
another.  Kelly  y.  Paris,  10  Vt  261,  263,  33 
Am.  Dec  109;  Eoss  v.  Fuller,  12  Vt  265, 
270,  36  Am.  Dec  342.  The  determination  of 
the  magistrate  is  conclusive  upon  the  mat- 
ter. He  must  determine  not  only  the  fitness 
of  the  person,  but  the  action  and  the  fitness 
of  the  person  with  reference  to  the  particular 
case.  It  might  be  suitable  to  appoint  a  spe- 
cial officer  at  one  time,  but  not  so  at  another. 
A  person  who  was  suitable  to  serve  one  pro- 
cess might  be  very  unsuitable  to  serve  anoth- 
er. The  magistrate  might  as  well  leave  the 
deputation  blank  as  the  writ  A  person  au- 
thorized to  have  the  custody  of,  and,  if  one  may 
be  allowed  so  incongruous  an  association  of 
ideas,  to  execute,  a  blank  writ,  is  not  thereby 
authorized  to  execute  the  writ  when  filled. 
So,  where  a  Justice  signed  a  blank  writ  and 
an  authorization  on  the  back  to  a  certain  per- 
son to  serve  it  and  afterwards,  and  while 
the  justice  was  out  of  town,  the  writ  was 
filled  in  by  another  person,  such  authoriza- 
tion did  not  give  authority  to  serve  that  writ 
Kelly  V.  Paris,  10  Vt  261,  263,  33  Am.  Dec 
199. 

Certifled  aad  aokaowledced  aet  of  of- 
floer. 

In  Illinois  it  is  held  that  an  act  of  an 
officer,  certified  to  and  acknowledged,  is  a 
judicial  act.  In  Tennessee  it  has  been  held 
that  such  act  is  In  the  nature  of  a  judicial 
act.  Kennedy  v.  Security  Bldg.  &  Sav.  Ass'n 
(Tenn.)  57  S.  W.  388,  394. 

Gonilniuition  of  assossmont. 

The  charter  of  the  city  of  Brooklyn  pro- 
vides that  assessments  for  grading,  leveling, 
graveling,  and  paving  streets  shall  be  sub- 
mitted to  the  common  council  for  confirma- 
tion, who  are  empowered  to  alter  the  same 
In  such  manner  as  in  their  opinion  justice 
may  require.  This  act  of  confirmation  is  an 
exercise  of  judicial  authority,  and  the  pro- 
ceedings are  therefore  subject  to  review  by 
the  commop-law  writ  of  certiorari.  People  v. 
City  of  Brooklyn  (N.  T.)  9  Barb.  535,  542. 

Confirmation  of  sale  by  Iiecislatnre. 

An  act  of  the  Legislature  of  Rhode  Is- 
land confirming  the  sale  of  land  situated  in 
Rhode  Island  by  an  executrix  in  New  Hamp- 
shire is  not  a  judicial  act,  but  is  an  exercise 
of  legislation.  Wilkinson  v.  Leland^  27  U.  S. 
(2  Pet.)  627,  660,  7  L.  Ed.  542. 

Deolflion  as  to  Jwrlsdlotion. 

The  court  must  decide  whether  it  has 
jurisdiction  or  not,  and  the  decision  of  that 
question  is  a  judicial  act  an  exercise  of  ju- 
risdiction, and  costs  are  a  proper  and  neces- 
sary incident  of  such  a  judgment  Hilliard 
V.  Brown,  15  South.  605,  606,  103  Ala.  318 
(citing  King  y.  Poole  [N.  Y.]  36  Barb.  242; 


Jordan  t.  Dennis,  48  Mass.  [7  Mete.]  590; 
Hawes,  Jur.  1 19,  and  note;  1  Freem.  Jodgm. 
1120). 

Granting  of  appeal* 

A  "judicial  act"  includes  the  granting  of 
an  appeal  by  the  justice  of  the  peace,  since 
the  magistrate  must  determine  whether  the 
right  of  appeal  exists,  and  whether  it  was 
taken  in  due  time,  an4  whether  the  security 
offered  was  in  form  and  substance  sufficient 
and  these  acts  are  judicial  In  their  nature. 
Jordan  v.  Hanson,  49  N.  H.  199,  204,  6  Adl 
Bep.  508. 

Zmsnanoe  of  injnnotioa* 

There  is  no  color  for  saying  that  the  act 
of  issuing  an  injunction  is  a  judicial  act 
which  may  be  prohibited.  State  v.  Bradley, 
33  South.  339,  340,  134  Ala.  549. 

Isinanoo  or  vofvsal  of  lioense* 

The  refusal  of  a  police  commissioner  to 
issue  a  theatrical  license  is  a  discretionary 
and  not  a  judicial  act  and  therefore  is  not 
subject  to  review  by  certiorari.  People  t. 
Murphy,  72  N.  T.  Supp.  475,  65  App.  DIt. 
126. 

Acts  of  the  Secretary  of  State  in  issuing 
and  revoking  licenses  to  foreign  insurance 
companies,  under  the  statute,  are  ministerial 
and  not  judicial,  although  he  is  required  to 
ascertain  the  existence  of  the  facts  upon 
which  his  authority  in  each  case  is  founded. 
State  V.  Doyle,  40  Wi&  175,  188,  22  Am.  Bep. 
692. 

Issnanee  of  svnunons. 

The  issuing  of  summons  by  a  justice  of 
the  peace  is  a  purely  ministerial,  and  not  a 
judicial,  act  Weil  y.  Geier,  21  N.  W.  246, 
247,  61  Wis.  414. 

MaMng  of  oontraot. 

Courts  do  not  make  contracts,  and  the 
making  of  a  contract  has  none  of  the  ele- 
ments of  judicial  action.  State  v.  Board  of 
Com'rs  of  Washoe  County,  45  Pac  529,  23 
Nev.  247. 

Making  np   record* 

A  magistrate  does  not  act  judicially  in 
making  up  and  completing  his  record.  In 
doing  this,  he  performs  himself  what  other 
courts  do  by  the  agency  of  a  clerk.  It  is  a 
mere  ministerial  act  In  re  Bourke,  13  Nev. 
253,  256. 

Hatnrallaatloa. 

It  is  a  settled  law  that  the  naturalization 
of  an  alien  as  a  citizen  of  the  United  States 
is  a  judicial  act.  Charles  Qreene's  Son  v. 
Salas  (U.  S.)  31  Fed.  106,  107. 

Rejootion  of  bid. 

Certiorari  does  not  lie  to  review  the  ac- 
tion of  a  board  of  supervisors  in  rejecting 
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a  bid  for  county  printing,  since,  if  they  are 
obliged  to  accept  the  lowest  bid,  their  act  is 
merely  ministerial  and  not  judicial  Town- 
send  V.  Gopeland,  56  CaL  612,  615. 

The  act  of  a  state  funding  board  in  re- 
jecting a  bill  as  spurious  or  a  counterfeit  is 
a  judicial  act,  and  is  conclusive  upon  the 
state  unless  reyersed  under  direct  proceed- 
ings of  certiorari.  Longinette  y.  Shelton 
(Tenn.)  52  S.  W.  1078,  1084. 

Taklns  Aokaowledgmient  of  deed* 

Taking  the  proof  or  acknowledgment  of 
a  deed  is  not  a  judicial  act,  and  may  be  done 
by  one  who  is  so  related  to  the  parties  as  to 
be  disqualified  as  a  judge  or  juror.  Lynch 
y.  Livingston,  6  N.  Y.  (2  Seld.)  422,  429. 

Tuatioa. 

The  power  of  taxation  is  legislative,  and 
not  judicial.  Its  exercise  is  not  a  judicial 
act  in  any  ordinary  sense,  and  it  cannot  be 
exercise^  otherwise  than  under  the  author- 
ity of  the  Legislature.  In  re  City  of  Chicago 
(U.  S.)  64  Fed.  807,  899. 

An  assessment  by  a  county  auditor  of 
omitted  property  for  the  purpose  of  taxa- 
tion is  not  a  judicial  act,  he  not  being  a 
judicial  officer  Vandercook  v  Williams,  8 
N.  &.  118,  lOG  Ind.  345. 

The  asiessment  of  the  value  of  land  by 
aCil^essors  who  are  required  by  statute  to 
aifcertaiu  the  names  of  all  taxable  Inhabit- 
RLo;  ani  all  the  taxable  property  in  their 
respective  towns,  and  to  prepare  an  assess- 
ment roll  in  which,  among  other  things,  they 
shall  put  down  the  value  of  the  land  assess- 
ed, is  a  judicial  act  But  they  must  have 
jurisdiction  of  the  matter  or  they  are  not 
protected,  and,  in  determining  whether  they 
have  jurisdiction  or  not  in  a  particular  case, 
they  do  not  act  Judicially.  Hence  they  were 
responsible  for  taxing  a  minister  of  the  gos- 
pel over  whom  they  had  no  jurisdiction. 
Prosser  v.  Secor  (N.  Y.)  5  Barb.  607,  611. 

The  ordinary,  usual  valuation  of  prop- 
erty for  purposes  of  taxation  is  in  no  sense 
a  judicial  act,  though  requiring  the  exercise 
of  judgment  in  its  performance.  City  of 
Baltimore  v.  Bonaparte,  48  Atl.  735,  737,  93 
Md.  156. 

Taxation  of  costs. 

The  term  "judicial  act* '  includes  the  act 
of  the  justice  of  the  peace  in  taxing  costs. 
Sibley  V.  Howard  (N.  T.)  3  Denio,  72,  73,  45 
Am.  Dec.  448. 

Where  a  statute  authorizes  a  justice  of 
the  peace  to  issue  a  warrant  for  costs  in 
proceedings  had  before  him  for  alleged  en- 
croachments on  a  highway,  he  is  given  im- 
plied authority  to  liquidate  the  amount  of 
such  costs,  and  his  act  in  so  doing  is  a  judi- 
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dal  act,  for  which  he  cannot  be  held  liable 
in  a  civil  suit.  Voorhees  v.  Martin  (N.  Y.) 
12  Barb.  508,  510. 

The  taxation  of  costs  is  not  judicial  ac- 
tion, in  the  proper  sense  of  the  term,  but 
ministerial,  and  cannot,  therefore,  be  re- 
viewed on  error,  unless  some  motion  or  ap* 
plication  has  been  made  to  the  lower  court 
to  correct  the  taxation  as  made  by  its  min- 
isterial officer.  Abbott  v.  Mathews,  26  Mich. 
176, 17a 

Taxation  of  distrlot  attovaey's  aoooiut. 

The  taxation  of  a  district  attorney's  ac- 
count by  a  Supreme  Court  commissioner  aft- 
er notice  duly  given  to  the  chairman  of  the 
board  of  supervisors  is  a  ''judicial  act,"  and 
not  subject  to  collateral  attack.  Supervisors 
of  Onondaga  v.  Briggs  (N.  Y.)  2  Denio,  26, 
33. 

JUBICIAL  ACTION. 

A  judicial  action  is  an  adjudication  of 
the  rights  of  parties  who  in  general  appear 
or  are  brought  before  the  tribunal  by  notice 
or  process,  and  on  whose  claims  some  deci- 
sion is  rendered.  Kerosene  Lamp  Heater  Co. 
V.  Monitor  Oil  Stove  Co.,  41  Ohio  St.  287,  288. 
293;  In  re  Saline  County  Subscription,  45 
Mo.  52,  53,  100  Am.  Dec.  837;  State  v.  Wash- 
oe County  Com'rs,  45  Pac.  529,  23  Nev.  247. 

JUDICIAL  BUSINESS. 

Service  of  a  statement  for  new  trial  is 
not  judicial  business,  within  the  Code,  pro- 
viding that  judicial  business  shall  not  be 
transacted  on  holidays.  Reclamation  Dist. 
No.  535  V.  Hamilton,  44  Pac.  1074^  1076,  112 
Cal.  603. 

Code  Civ.  Proc.  f  134,  prohibits  the  trans- 
action of  "judicial  business"  on  Sundays  or 
holidays,  and  it  may  be  that  the  expression 
is  somewhat  broader  in  meaning  than  the 
expression  "judicial  acts,"  used  by  Coke;  but 
it  can  hardly  be  extended  to  the  service  of 
process  or  other  ministerial  acts,  and  cer- 
tainly not  to  the  publication  of  service.  Hel- 
sen  V.  Smith,  71  Pac.  180,  181,  138  Cal.  216, 
94  Am.  St.  Rep.  39. 

The  words  "judicial  business,"  in  Comp. 
St  c.  39,  9  38,  enacting  that  no  judicial  busi- 
ness can  be  transacted  on  Sunday,  except  to 
give  instructions  to  a  jury  then  deliberating, 
to  receive  a  verdict,  or  to  exercise  the  powers 
of  a  magistrate  in  a  criminal  proceeding, 
means  "such  acts  as  are  performed  in  the 
exercise  of  judicial  power."  Merchants' 
Nat.  Bank  of  Omaha  v.  Jaffray,  54  N.  W. 
258,  259,  86  Neb.  218,  19  L.  R.  A.  3ia 

Within  Comp.  Laws,  vol.  1,  f  4,  provid- 
ing that  no  judicial  business  shall  be  per- 
formed by  the  court  on  Sunday,  the  execu- 
tion of  an  appeal  bond  is  not  judicial  busl- 
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(jess,  and  the  fact  that  such  a  bond  was  exe- 
cuted on  Sunday  did  not  render  it  invalid. 
State  y.  California  Min.  Co.,  13  Nev.  203,  214. 

JUDICIAL  CAUSE. 

"Judicial  cause"  is  a  term  used  by  Mr. 
Wharton  as  equivalent  to  "proximate  cause." 
It  is  defined,  in  case  of  an  injury,  as  such 
negligence  as  by  the  usual  course  of  events 
wiil  result,  unless  independent  disturbing 
moral  agencies  intervene,  in  the  particular 
injury.  City  Council  of  Montgomery  v. 
Wright  72  Ala.  411,  422,  47  Am.  Rep.  422 
(citing  Whart  Neg.  §§  303,  324). 

JUDICIAL  CONFESSIOir. 

A  judicial  confession  Is  a  preliminary 
examination  taken  in  writing  by  a  magis- 
trate pursuant  to  the  statutes,  or  the  plea  of 
guilty  made  in  open  court  to  an  indictment 
White  V.  State,  49  Ala.  344,  348. 

Judicial  confessions  are  those  which  are 
made  before  the  magistrate  or  In  court  in 
due  course  of  legal  proceedings.  United 
States  V.  Williams  (U.  S.)  28  Fed.  Cas.  636, 
643  (citing  Greenl.  Ev.);  Speer  v.  State,  4  Tex. 
App.  474,  479;  State  v.  Lamb,  28  Mo.  2ia 
230.  And  it  Is  essential  that  they  be  made 
of  the  free  will  of  the  party,  and  with  full 
and  perfect  knowledge  of  the  nature  and  con- 
sequences of  the  confession.  Of  this  kind 
are  the  preliminary  examinations  taken  in 
writing  by  the  magistrate  pursuant  to  stat- 
utes, and  the  plea  of  guilty  made  in  open 
court  to  an  Indictment.  Either  of  these  is 
sufficient  to  found  a  conviction,  even  if  to 
be  followed  by  a  sentence  of  death;  they  be- 
ing deliberately  made,  with  the  deepest  so- 
lemnities, under  the  advice  of  counsel,  and 
the  protecting  caution  and  oversight  of  the 
court."  United  States  v.  Williams  (U.  S.)  28 
Fed.  Cas.  636,  643. 

A  judicial  confession  is  the  declaration 
which  the  party  or  his  special  attorney  in 
fact  makes  in  a  judicial  proceeding.  Civ. 
Code  La.  1900,  art  2291. 

JUDICIAL  DAT. 

A  judicial  day  is  distinguished  from  a 
legal  day  in  this:  The  former  means  a  day 
In  which  the  court  Is  in  session,  and  the  le- 
gal day  is  one  in  which  legal  and  judicial 
business  can  be  transacted,  as  distinguished 
^rora  dies  non.  Heffner  v.  Heflfner,  20  South. 
281,  282,  48  La.  Ann.  1088. 

JUDICIAL   DECISION. 

Judicial  decision  is  the  application  by 
a  court  of  competent  jurisdiction  of  the  law 
to  a  state  of  facts  proved  or  admitted  to  be 
true,  and  a  declaration  of  the  consequences 


which  follow.    Le  Blanc  t.  Illinois  Cent  R. 
Co.,  19  South.  211,  212,  78  Miss.  463. 

Where  a  lessee  receiving  a  bonus  to 
execute  a  lease  agreed  to  return  the  same 
If  his  title  to  the  premises  should  thereafter 
be  held  invalid  by  judicial  decision,  it  was 
held  that  the  decision  of  a  court  of  compe- 
tent jurisdiction  that  his  title  was  Invalid 
was  sufficient  to  entitle  the  lessee  to  a  re- 
turn of  the  money,  although  the  decisions  of 
such  court  were  subject  to  review  In  a 
higher  court  and  although  a  writ  of  error 
brought  to  reverse  the  decision  was  still 
pending.  Wadswortb  v.  Green,  3  N.  Y. 
Super.  Ct  (1  Sandf.)  7& 

JUDICIAL  DECitES* 

An  adjudication  of  bankruptcy  in  invol- 
untary proceedings  against  the  insured,  and 
an  assignment  by  the  register  pursuant  to 
the  bankrupt  act  is  a  transfer  and  change 
of  title  by  judicial  decree,  within  the  mean- 
ing of  a  policy  of  insurance  declaring  that 
it  shall  be  void  In  case  of  a  sale,  transfer, 
or  change  in  the  title  of  the  property,  vol- 
untary or  by  legal  process  or  judicial  decree. 
Perry  v.  Lorillard  Fire  Ins.  Co.,  61  N.  Y. 
214,  218,  19  Am.  Rep.  272. 

A  foreclosure  of  a  mortgage  by  adver- 
tisement is  not  legal  process  or  a  judicial 
decree.  The  proceedings  in  this  kind  of  a 
foreclosure  are  carried  on  wholly  outside  of 
court  and  without  the  aid  of  its  process  or 
decree.  Loy  v.  Home  Ins.  Co.,  24  Minn. 
315,  319,  31  Am.  Rep.  346. 

JUDICIAL  DEPABTMENT. 

See  "Judiciary." 

JUDICIAL  DEPOSIT. 

The  judicial  deposit  is  that  which  Is 
made  in  consequence  of  an  order  or  judg- 
ment rendered  by  a  judge  in  the  cases  pro- 
vided by  the  laws  regulating  judicial  pro- 
ceedings.   Civ.  Code  La.  1900,  art  2979. 

JUDICIAL   DETEBMINATIOIC. 

The  decision  of  a  town  meeting  not  to 
pay  the  costs  and  expenses  incurred  by  com- 
missioners of  highways  in  the  prosecution 
of  a  suit  conducted  by  them  by  direction  of 
voters  of  the  town  is  not  a  Judicial  deter- 
mination, and,  though  the  Legislature  can- 
not reverse  the  judgment  of  a  court,  it  may 
provide  that  suph  expenses  may  be  paid,  not- 
withstanding the  decision  of  such  town  meet- 
ing. Town  of  Guilford  v.  Chenango  County 
Sup'rs,  13  N.  Y.  (3  Kern.)  143,  14a 

JUDICIAL  DICTUM. 

See  "Dictum." 
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JUDICIAL  DI80BETI0K. 

See,  also,  ''Discretion." 

Judicial  discretion  is  the  option  which 
a  Judge  may  exercise  between  the  doing  and 
not  doing  of  a  thing,  the  doing  of  which 
cannot  be  demanded  as  an  absolute  right  of 
the  party  asking  It  to  be  done.  Alden  t. 
Hinton,  6  D.  C.  217,  223. 

By  "judicial  discretion**  we  mean  the 
exercise  of  final  judgment  by  the  court  In 
the  decision  of  such  questions  of  fact  as 
from  the  nature  and  the  circumstances  of 
the  case  come  peculiarly  within  the  proYlnce 
of  the  presiding  judge  to  determine,  without 
the  intervention  and  to  the  exclusion  of  the 
functions  of  the  jury.  Bundy  v.  Hyde.  BO 
N.  H.  116,  120;  Darling  v.  Town  of  West- 
moreland, 52  N.  H.  401,  408,  13  Am.  Rep.  55. 

Judicial  discretion  Is  not  an  arbitrary 
discretion,  but  a  discretion  to  be  guided  by 
the  spirit,  principles,  and  analogies  of  the 
law.  Halliburton  v.  Martin,  60  S.  W.  675, 
678,  28  Tex.  Civ.  App.  127;  Coos  Bay  Nav. 
Co.  V.  Endicott,  57  Pac.  61,  62,  84  Or.  573; 
Powell  ▼.  Willamette  R.  Co.,  12  Pac.  83,  84, 
14  Or.  22. 

Judicial  discretion  is  that  discretion 
which  is  not,  and  cannot  be,  goyerned  by 
any  fixed  principles  or  rules.  Rowley  ▼. 
Van  Benthuysen  (N.  Y.)  16  Wend.  369,  878. 

''Judicial  discretion'*  is  defined  by  Lord 
Coke  to  be,  "Dlscernere  per  legem  quid  sit 
justum,**  etc. — to  see  what  would  be  just 
according  to  the  laws  in  the  preniises.  It 
does  not  mean  a  wild  self-wlllfulness,  which 
may  prompt  to  any  and  every  act,  but  this 
judicial  discretion  is  guided  by  the  law. 
See  what  the  law  declares  on  a  certain 
statement  of  facts,  and  then  decide  in  ac- 
cordance with  the  law,  so  as  to  do  substan- 
tial equity  and  justice.  Faber  v.  Bruner, 
13  Mo.  541,  543. 

"Judicial  power,"  as  contradistinguished 
from  the  power  of  the  law,  has  no  exist- 
ence. Courts  are  the  mere  instruments  of 
the  law,  and  can  will  nothing.  When  they 
are  said  to  exercise  discretion,  it  Is  a  mere 
legal  discretion — a  discretion  to  be  exercised 
in  discerning  the  course  prescribed  by  law, 
and,  when  that  is  discerned,  it  is  the  duty 
of  the  court  to  follow  it.  Judicial  power  is 
never  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  judge;  always  for 
the  purpose  of  giving  effect  to  the  will  of 
the  LfOgislature,  or,  in  other  words,  to  the 
will  of  the  law.  Osbom  v.  United  States 
Bank,  22  U.  8.  (9  Wheat)  738»  866,  6  L.  Ed. 
204. 

However  incapable  of  exact  definition. 
Judicial  discretion  is  not  absolutely  without 
limitation,  as  Is  clearly  recoKuized  In  other 
jurisdictiona.     Lord    Mansfield,    in    Rex   v. 


Wilkes,  4  Burrows,  2539,  says:  ••'Discre- 
tion,' when  applied  to  a  court  of  justice, 
means  sound  discretion,  guided  by  law.  It 
mast  be  governed  by  rule,  not  by  humor.  It 
must  not  be  arbitrary,  vague,  or  offensive, 
but  regular."  Marsh  v.  Grifiin,  81  &  B. 
840,  843,  123  N.  C.  660. 

"Judicial  discretion,"  in  its  technical  le- 
gal sense,  is  the  name  of  a  decision  of  cer- 
tain questions  of  fact  by  the  court,  and 
does  not  mean  that  the  judge  has  arbitrary 
power,  but  that  the  question  is  one  of  fact. 
Colbum  y.  Town  of  Groton,  28  Atl.  95,  96, 
66  N.  H.  151,  22  L.  R.  A.  763  (citing  Darling 
V.  Town  of  Westmoreland,  52  N.  H.  401,  408, 
13  Am.  Rep.  55). 

The  judicial  discretion  which  is  or  should 
be  brought  into  play  in  all  cases  of  pure 
equity  means  no  more  than  that  the  judge 
will  weigh  and  balance  the  equities,  and 
decide  in  favor  of  that  party  on  whose  side 
he  finds  the  preponderance.  West  New 
York  Silk  Mill  Co.  v.  Laubsch,  30  Atl.  814, 
53  N.  J.  Bq.  65. 

"Judicial  discretion"  is  a  phrase  of  wide 
latitude,  but  it  never  means  the  arbitrary 
will  of  the  judge.  In  the  language  of  Chief 
Justice  Marshall,  it  is  a  legal  discretion, 
to  be  exercised  in  discerning  tlie  force  pre- 
scribed by  law.  It  is  to  be  exercised  not 
to  give  effect  to  the  will  of  the  judge,  but 
to  that  of  the  law.  Tripp  ▼,  Cook  (N.  Y.> 
26  Wend.  143,  152. 

Granting  or  denyii&e  iajunotion. 

The  issuance  of  an  injunction  to  re- 
strain a  nuisance  Is  a  matter  which  resta 
in  the  sound  discretion  of  the  court,  but 
that  discretion  is  not  an  arbitrary  one.  The 
injunction  can  be  demanded  as  a  matter  of 
right  in  a  proper  case,  and,  if  the  discretion 
of  the  jiouTt  is  improperly  exercised  in  either 
granting  or  refusing  an  injunction,  the  error 
is  one  to  be  corrected  upon  appeal.  Camp- 
bell V.  Seaman,  63  N.  Y.  568,  569,  20  Am. 
Rep.  567. 

The  discretion  with  which  the  nisi  prlus 
judge  is  clothed  in  granting  or  refusing  in- 
junctions is  a  legal,  not  an  arbiti'ary,  dis- 
cretion, and,  where  the  court  refuses  to 
dissolve  an  injunction  which  was  illegally 
granted,  such  action  may  be  reviewed  and 
reversed.  Thorn  v.  Sweeney,  12  Nev.  251, 
260. 

A  motion  to  grant  or  dissolve  an  in- 
junction is  not  a  matter  of  discretion  in  the 
court.  It  depends  upon  well-established  prin- 
ciples, and  the  chancellor,  in  awarding  or 
dissolving  an  Injunction,  is  no  more  at  lib- 
erty to  depart  from  approved  precedents 
than  is  the  judge  who  presides  on  the  final 
decision  In  a  court  of  law.  Rowley  v.  Vaa 
Benthuysen  (N.  Y.)  16  Wend.  369,  37& 
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Qrawtlug  ipoolfio  performance. 

Within  the  rule  that  the  granting  of 
specific  performance  of  a  contract  lies  in  the 
judicial  discretion  of  a  chancery  court,  **judi- 
cial  discretion  is  not  an  arbitrary  or  capri- 
cious discretion,  dependent  on  the  whims  or 
caprice  of  the  chancellor,  but  a  discretion  re- 
duced to  rules  and  clearly  defined,  to  call 
the  powers  of  the  chancery  court  into  exer- 
cise. In  such  a  case  it  is  not  always  enough 
that  the  contract  is  legally  binding.  It 
must  be  fair,  just,  and  reasonable  in  all  its 
parts."  Moon's  Adm'r  t.  Ciowder,  72  Ala. 
79,80. 

Settins  aside  dismissal. 

The  authority  of  a  court  to  set  aside 
the  dismissal  of  a  case  is  said  to  be  the 
power  of  the  judge  to  rule  and  decide  as  his 
best  judgment  and  sound  discretion  dictate. 
The  term  "judicial  discretion"  is  usually  em- 
ployed as  designating  such  power.  Judicial 
discretion  is  not  an  arbitrary  right  to  do 
whatever  the  individual  judge's  whim,  cap- 
rice, or  passion  may  suggest,  for  what  is 
not  reasonable,  or  not  in  accordance  with 
common  justice,  no  judge  has  a  right  to  do. 
When  a  ruling  or  decision  clearly  and  cer- 
tainly passes  the  limits  of  reason,  justice, 
and  right,  it  is  not  a  product  of  judicial 
discretion.  Judicial  discretion  is  not  with- 
out elements  or  conditions,  altogether  these 
elements  or  conditions  are  not  defined  or 
established  by  fixed  rules  or  principles  of 
law.  Thus  it  was  held,  where  plalntilTs  at- 
torney was  sick,  and  plaintiff  unable  to 
employ  another  at  the  time  the  case  was 
called  for  trial,  and  it  was  dismissed,  the 
refusal  of  the  court  to  set  aside  the  dis- 
missal was  an  abuse  of  discretion.  Alex- 
ander V.  Smith,  49  S.  W.  916,  20  Tex.  Civ. 
App.  304. 

Settins  aside  motion  for  default. 

Within  the  rule  Ibat  a  motion  to  set 
aside  a  motion  for  default  is  addressed  to 
the  sound  discretion  of  the  trial  court,  it  is 
said  in  Thompson  v.  Connell,  31  Or.  231,  48 
Pac  468,  65  Am.  St  Rep.  818,  that  the  dis- 
cretion here  spoken  of  is  an  impartial  dis- 
cretion, guided  and  controlled  in  its  execu- 
tion by  fixed  legal  principles;  a  legal  discre- 
tion, to  be  exercised  in  conformity  with  the 
spirit  of  the  law,  and  in  a  manner  to  sub- 
serve, and  not  to  defeat,  the  ends  of  sub- 
stantial justice.  Hanthorn  v.  Oliver,  51  Pac 
440.  441,  32  Or.  67,  67  Am.  St.  Rep.  518. 

Review. 

The  judicial  discretion  that  is  not  sub- 
ject to  review  on  appeal  Is  such  an  exercise 
of  authority  in  the  mode  of  proceeding  for 
the  enforcement  of  rights  or  the  redress  of 
wrongs  as  is  reasonably  designed  to  promote 
substantial  justice.  Linn  County  v.  Morris, 
67  Pac  295,  297,  40  Or.  415. 


JUDICIAL  DISTRICT. 

A  judicial  district  is  simply  a  political 
division  provided  for  by  the  Constitution,  but 
arranged  by  the  Legislature,  for  the  purpose 
of  economizing  in  the  number  of  judges;  and, 
though  two  or  more  counties  are  both  in  the 
same  judicial  district,  courts  of  these  coun- 
ties are  separate  and  distinct  The  only 
thing  they  have  in  common  is  that  the  same 
judge  presides  over  both.  Ex  parte  Gardner, 
39  Pac  570,  22  Nev.  280. 

"Judicial  districts  are  districts  created 
for  judicial  purposes;  for  defining  the  juris- 
diction of  courts,  and  distributing  judicial 
business."  Abb.  Law  Diet  "By  successive 
extensions  of  meaning,  this  word  [District] 
has  gradually  lost  its  original  and  peculiar 
signification,  and  is  now  constantly  used  in 
ordinary  language  to  denote  any  extent  of 
territory  for  any  purpose.**  Burrlll,  Law 
Diet  "The  circuit  or  territory  within  which 
a  person  may  be  compelled  to  appear.*'  Rap. 
&  L.  Law  Diet;  State  v.  Atherton,  10  Pac 
001,  906,  19  Nev.  332. 

Judicial  district  in  Const  f  260,  provid- 
ing that  the  boundary  of  a  "judicial  district" 
shall  not  be  changed  unless  at  an  election 
held  for  that  purpose,  means  the  districts  in 
counties  for  holding  court  and  other  pur- 
poses though  it  has  not  in  the  Acts  creating 
the  district  been  so  called.  It  is  not  inap- 
propriate but  on  the  contrary  is  quite  ex- 
pressive as  descriptive  of  them,  and  is  not 
applicable  to  anything  else  in  the  constitu- 
tion to  which  it  refers.  Lindsley  v.  Coa- 
homa County  Sup'rs,  11  South.  336,  337,  68 
Miss.  815. 

An  indictment  charging  that  defendant 
"within  the  judicial  district  of  said  court.** 
unlawfully  sold  intoxicating  liquors,  meant 
that  the  sale  was  made  in  a  part  of  the 
county  of  which  the  court  had  jurisdiction. 
Commonwealth  v.  Hoar,  121  Mass.  375.  377. 

JUDICIAL  DtJTT, 

A  judicial  duty  is  such  a  duty  as  legiti- 
mately pertains  to  an  officer  in  the  depart- 
ment designated  by  the  Constitution  as  ju- 
dicial. State  V.  Hathaway,  21  S.  W.  1081. 
1084,  115  Mo.  36.  By  this  designation  is 
meant  the  judiciary  in  the  true  sense  of  the 
term.  State  v.  Noble.  21  N.  B.  244,  250,  118 
Ind.  350,  4  L.  R.  A.  101.  10  Am.  St  Rep.  143. 

The  duty  of  the  probate  judge  to  ap- 
prove a  sheriff* s  official  bond  is  in  no  proper 
sense  a  judicial  duty.  It  by  no  means  fol- 
lows that  a  duty  is  judicial  because  it  is  to 
be  performed  by  a  judge.  If  in  its  perform- 
ance he  does  not  exercise  the  powers  that 
appropriately  appertain  to  his  judicial  ofllce, 
it  is  ministerial,  and  not  judicial,  although 
its  performance  requires  the  exercise  of  his 
judgment  Ex  parte  Candee,  48  Ala.  886, 
399. 
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A  purely  ministerial  duty  Ui  one  to 
which  nothing  is  left  to  discretion.  Where 
the  officer  is  clothed  with  discretionary  pow- 
ers, and  is  required  to  act  upon  his  own 
judgment,  the  act  is  a  Judicial  one;  and  It 
Is  a  rule  of  universal  acceptance  that  persons 
exercising  Judicial  functions,  by  whatever 
name  they  may  be  called,  enjoy  the  protec- 
tion of  the  judicial  privilege.  The  exercise 
of  judicial  functions  is  not  confined  to  Judg- 
es. The  act  of  every  public  official  is  either 
ministerial  or  judicial.  In  East  River  Gas- 
light Co.  V.  Donnelly,  25  Hun  (N.  Y.)  614,  it 
was  held  that  the  duty  confided  to  a  board 
of  aldermen  of  awarding  a  contract  to  the 
lowest  responsible  bidder  giving  adequate  se- 
curity was  judicial;^  and  the  court  said,  per 
Gilbert,  J.:  "The  duty  was  a  Judicial  one. 
It  involved  the  determination  of  questions, 
of  fact,  and  that  determination  could  not  be 
controlled  or  coerced."  In  Barhyte  v.  Shep- 
herd, 35  N.  Y.  238,  the  Court  of  Appeals  held 
that  the  tax  assessor,  In  determining  what 
property  Is  subject  to  taxation,  performs  a 
Judicial  duty.  In  passing  upon  the  same 
question  in  Williams  v.  Weaver,  75  N.  Y.  30, 
31,  the  court  said:  ''That  class  of  public 
officials  is  charged  with  duties  which  require 
the  exercise  of  judicial  functions*  and,  when 
they  are  called  upon  thus  to  act,  they  are  pro- 
tected from  the  consequences  which  may  flow 
from  any  error  they  may  commit."  People 
V.  Jerome,  73  N.  Y.  Supr  306,  307,  36  Misc. 
Rep.  256. 

The  duty  Imposed  on  the  court  of  chan- 
cery to  hear  a  petition  for  the  apportionment 
between  the  counties  interested  in  the  ex- 
pense of  maintenance  of  a  plankroad  run- 
ning Into  two  or  more  counties,  after  the 
charter  of  the  plankroad  company  has  ex- 
pired, is  Judicial.  In  re  Newark  Plankroad 
&  Bridges,  53  Atl.  5,  7,  63  N.  J.  Bq.  710. 

The  words  "Judicial  duties."  in  a  bond 
given  by  a  Justice  of  the  jieaoe  for  the  faith- 
ful performance  of  his  duties,  as  required  by 
Gen.  St  1894,  §  957,  providing  that  a  Justice 
of  the  peace  shall  execute  a  bond  conditioned 
for  the  faithful  discharge  of  his  official  du- 
ties, construed  as  meaning  "official  duties." 
Larson  v.  Kelly,  64  Minn.  51,  66  N.  W.  130. 

JUDICIAL   EVIDENCE. 

Judicial  evidence  Is  the  means  sanc- 
tioned by  law  of  ascertaining  In  a  Judicial 
proceeding  the  truth  respecting  a  question 
of  fact.  Code  Civ.  Proc.  Cal.  1903,  f  1823; 
Ann.  Codes  &  Sts.  Or.  1901,  §  677. 

JUDICIAL  EXAMINATIOH. 

The  Code  has  not  defined  what  Is  meant 
by  the  words  "a  Judicial  examination  of  the 
Issues  between  the  parties,*'  given  as  the 
definition  of  a  trial,  otherwise  than  by  the 
language,  force,  and  effect  of  its  provisions 


for  a  final  disposition  of  such  issues.  They 
probably  include  the  action  of  both  the  ccurt 
and  Jury  in  cases  where  a  verdict  is  ren- 
dered, and  only  the  action  of  the  court  or  of 
referees  when  disposed  of  by  the  court  with- 
out a  jury,  or  by  referees  on  a  reference. 
They  do  not  necessarily  require  that  the  court 
should  hear  pleadings  read,  and  that  evi- 
dence should  be  given,  if  the  Issues  are  those 
of  fact,  or  an  argument  made,  if  they  are 
issues  of  law.  Mora  v.  Great  Western  Ins. 
Co.,  23  N.  Y.  Super.  Ct  (10  Bosw.)  622,  623. 

JUDICIAL  FUNCTIOir. 

The  exercise  of  a  judicial  function  is  the 
doing  of  something  in  the  nature  of  the  action 
of  the  court  Thus  the  making  of  an  order 
I  by  the  board  of  county  commissioners  that 
a  firm  of  attorneys  be  employed  in  a  certain 
litigation  in  which  the  county  was  interested 
is  not  the  exercise  of  Judicial  functions. 
State  V.  Board  of  Oom'rs  of  Washoe  County« 
45  Pac.  529,  23  Nev.  247. 

Where  the  law  confers  a  right,  and  au- 
thorizes an  application  to  a  court  of  Justice 
for  the  enforcement  of  such  right,  the  pro- 
i  ceeding  upon  such  an  application  is  the  ex- 


ercise of  a  Judidal  function,  though  the  order 
or  judgment  authorized  be  of  such  a  nature 
that  it  can  only  be  performed  or  its  execu- 
tion enforced  progressively  during  a.  future 
period.  Thus  an  act  conferring  on  a  probate 
court  authority  to  determine  the  use  of  the 
streets  of  a  municipality  by  telegraph  and 
telephone  companies  after  disagreement  be- 
tween the  municipal  council  and  such  com- 
pany confers  a  judicial  function  on  the  court. 
City  of  Zanesvllle  v.  Zanesvllle  Telegraph  & 
Telephone  Co.,  59  N.  B.  781,  788,  64  Ohio  St 
67,  52  L.  R.  A.  150,  83  Am.  St.  Rep.  725 
(reversing,  on  rehearing.  City  of  Zanesvllle  v. 
Zanesvllle  Telegraph  &  Telephone  Co.,  59 
N.  B.  109,  63  Ohio  St.  442). 

The  term  "ministerial,"  and  not  "judi- 
cial," applies  to  the  function  of  dividing  per- 
sonal property  which  Is  divisible  by  weight, 
measure,  or  number,  into  portions  identical 
In  quality  and  value,  as  corn  and  various 
other  articles.  There  is  no  question  of  legal 
or  equitable  right,  and  there  can  be  no  dis- 
pute that  a  court  of  law  or  equity  can  settle. 
Equity  could  do  no  more  than  decree  that 
each  might  take  so  many  pounds,  bushels, 
or  yards,  or  so  many  of  the  articles  in  num- 
ber, and  enforce  its  decree  by  process — In 
other  words,  enforce  the  conceded  right 
Pickering  v.  Moore,  32  Atl.  828,  830,  67  N. 
H.  533,  31  L.  R.  A.  698,  68  Am.  St.  Rep.  695. 

The  county  court  exercises  judicial  func- 
tions when  it  makes  its  order  or  decision  in 
allowing  or  rejecting  claims  which  it  is  in- 
vested by  statute  with  the  special  duty  or 
authority  to  audit  or  allow.  Crossen  v.  Was- 
co County,  10  Or.  Ill,  116. 
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Act  of  Feb.  15,  1889,  provides  for  the 
appointment  by  the  Supreme  Court  of  five 
commissioners  of  the  Supreme  Court  to  re- 
lieve the  court,  and  that  they  shall  assist  the 
court  In  the  performance  of  its  duties.  It  is 
held  that  such  commissioners  do  not  exercise 
Judicial  functions,  by  receiving  from  the  sec- 
retary of  the  court  briefs  and  transcripts 
assigned  to  them  by  the  court,  and  report- 
ing the  result  of  their  examination  thereof, 
and  of  the  authorities  cited  by  counsel,  with 
their  opinions  thereon,  to  the  court;  such  re- 
ports and  opinions  never  reaching  the  clerk 
of  the  court,  nor  being  of  any  legal  efficacy 
until  approved  by  the  court.  People  v. 
Hayne,  23  Pac  1,  8,  83  Cal.  Ill,  7  L.  B.  A. 
348,  17  Am.  St  Rep.  211. 

The  functions  of  an  election  board  of  a 
town  in  receiving  votes  and  announcing  the 
result  are  not  judicial.  People  v.  Austin,  46 
N.  Y.  Supp.  526,  527,  20  App.  Div.  1. 


JUDICIAL  MOBTGAOE. 

The  Judicial  mortgage  is  that  resulting 
from  Judgment  (whether  these  be  rendered 
on  contested  cases  or  by  default,  or  whether 
they  be  final  or  provisional)  in  favor  of  the 
person  obtaining  them.  Civ.  Code  La.  1900, 
art.  3321. 

A  final  or  definite  Judgment,  when  re- 
corded* in  the  office  of  mortgages,  gives  a 
Judicial  mortgage.  Chaffe  v.  Walker,  1 
South.  290,  292,  39  La.  Ann.  35. 

JUBICIAI.  HOTICE. 

"The  matters  of  which  Judicial  notice 
may  be  taken  are  those  which  must  have 
happened  according  to  the  constant  and  in- 
variable course  of  nature,  or  are  of  such 
general  and  public  notoriety  that  every  one 
may  fairly  be  presumed  to  be  acquainted 
with  them.  The  expression  of  Brown  J.,  in 
Hunter  v.  New  York,  O.  &  W.  Ry.  Co.,  23 
N.  B.  9,  10,  116  N.  Y.  615,  6  L.  R.  A.  246,  is 
that  notice  may  be  taken  of  facts  which  are 
generally  known,  and,  as  the  common  knowl- 
edge of  man  ranges  far  and  wide,  so  the 
doctrine  embraces  matters  so  curiously  di- 
verse as  the  rising  of  the  sun;  the  status  of 
the  Isle  of  Cuba;  the  late  Civil  War;  the  con- 
tents of  the  Bible;  the  character  of  a  camp 
meeting;  the  height  of  the  human  frame;  the 
fable  of  the  frozen  snake;  the  characteristics 
and  construction  of  the  ice  cream  freezer; 
the  general  use  of  the  diamond  stack  or  the 
straight  stack  spark  arrester;  the  habits  of 
those  who  shave — ^In  fine,  'all  things,  both 
great  and  small.'  In  resolving  such  ques- 
tions the  Judges  have  recognized  that  the 
criterion  Is  the  maxim,  'What  is  known  need 
not  be  proved;*  and,  beginning  with  Starkie, 
who,  as  Thayer  notes,  first  took  special  no- 
tice of  the  subject,  the  text-writers,  such  as 
Phillips,  Greenleaf,  Stephen,  Rice,  and  Burr- 


Jones,  ate  not  in  accord.  Thus»  Swayne,  J., 
in  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Bd.  200, 
says:  'Facts  of  universal  notoriety  need  not 
be  proved.'  Comstock.  J.,  in  Wynehamer  v. 
People,  13  N.  Y.  (3  Kern.)  378,  says:  •We 
must  be  allowed  to  know  what  is  known  by 
all  persons  of  common  intelligence.'  "  Town 
of  North  Hempstead  v.  Gregory,  65  N.  Y. 
Supp.  867,  869,  53  App.  Div.  350. 

Judicial  notice  takes  the  place  of  proof, 
and  is  of  equal  force.  As  a  means  of  estab- 
lishing facts  it  is  therefore  superior  to  evi- 
dence. In  its  appropriate  field,  it  displaces 
evidence,  since,  as  it  stands  for  proof,  it  ful- 
fills the  object  which  evidence  is  designed  to 
fulfill,  and  makes  evidence  unnecessary.  If, 
in  regard  to  any  subject  of  Judicial  notice, 
the  court  should  permit  documents  to  be  re- 
ferred to,  or  testimony  Introduced,  it  would 
not  be  in  any  proper  sense  the  admission  of 
evidence,  but  simply  a  resort  to  a  conven- 
ient means  of  refreshing  the  memory,  or 
making  the  trier  aware  of  that  of  which 
everybody  ought  to  be  aware.    State  v.  Main, 

37  Atl.  80,  84.  69  Conn.  123,  36  L.  R.  A.  623, 
61  Am.  St  Rep.  30  (citing  Brown  v.  Piper, 
91  U.  S.  37,  43,  23  L.  Ed.  200;  Common- 
wealth V.  Marzynski,  149  Mass.  68,  21  N.  EL 
228;  State  v.  Morris,  47  Conn.  179,  180). 

JXTDICIAI.    OATH. 

There  is  an  essential  difference  between 
a  Judicial  and  a  nonjudicial  oath.  A  Judicial 
oath  Is  one  taken  before  an  officer  in  open 
court,  and  a  nonjudicial  oath  is  one  taken 
before  an  officer  ex  parte  or  out  of  court 
In  case  perjury  Is  assigned  as  having  been 
committed  on  a  Judicial  oath  it  is  sufficient 
that  the  person  acting  is  one  of  a  class  of 
officers  having  prima  facie  authority,  and 
does  administer  the  oath  with  due  formality 
and  solemnity  in  the  presence  of  the  court, 
it  having  Jurisdiction  of  the  cause.  In  case 
of  perjury  assigned  on  a  nonjudicial  oath,  it 
is  insufficient  to  maintain  a  conviction  if  the 
person  administering  the  oath  was  not  le- 
gally authorized  to  administer  that  particular 
oath.  Where  one  is  sworn  by  a  clerk  in  the 
presence  of  the  court,  he  is  sworn  by  the 
court;  and  where  an  oath  is  administered 
by  an  officer,  though  incompetent,  in  pres- 
ence of  the  court,  the  oath  is  regarded  as  ad- 
ministered by  the  court     State  v.  Dreifus, 

38  La.  Ann.  877,  878,  882. 

JTTDICIAIi  OFFICE. 

Judicial  offices  are  those  which  relate  to 
the  administration  of  Justice.  Waldo  v. 
Wallace,  12  Ind.  569,  580;  State  v.  Womack, 
29  Pac.  939,  941,  4  Wash.  19.  They  are  those 
which  must  be  exercised  by  the  persons  ap- 
pointed for  that  purpose,  and  not  by  deputies. 
Fitzpatrick  v.  United  States,  7  Ct  CI.  290. 
293. 
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JUBIOIAIi  OFFIOEB* 

A  Judicial  officer  Is  a  person  authorized 
to  act  as  a  judge  in  a  court  of  justice.  Ann. 
Codes  &  St.  Or.  1901,  $  031;  Ballinger's  Ann. 
Codes  &  St  Wash.  1897,  f  4697. 

Byery  person  authorized  to  act  as  a 
jud^e  in  a  court  of  justice,  including  a 
commissioner  of  the  county  court,  from  the 
time  of  bis  election  or  appointment;  every 
person  summoned  as  a  juror  in  any  court 
of  justice,  or  upon  any  inquest,  or  before 
any  officer,  from  the  time  he  is  so  sum- 
moned; and  every  referee,  umpire,  or  ar- 
bitrator, from  the  time  of  his  appointment 
— shall  be  held  and  deemed  to  be  a  "ju- 
dicial officer,"  within  the  meaning  of  cer- 
taiil  provisions  of  the  Penal  Code  punishing 
bribing,  offering  to  bribe,  and  receiving  or 
agreeing  to  receive  a  bribe.  Ann.  Codes  & 
St.  Or.  1901,  §  1880. 

The  term  "judicial  officers"  includes 
judges  and  justices  of  all  courts  and  ail  per- 
sons exercising  judicial  powers  by  virtue 
of  their  office.  Settle  v.  Van  Evrea,  49  N. 
T.  280,  284. 

There  is  a  difference  between  judicial 
and  ministerial  officers.  A  ministerial  office 
may  be  discharged  by  a  deputy,  but  a  judi- 
cial office  cannot.  The  duties  of  the  office 
must  be  discharged  by  the  judge  himself; 
for  it  may  be  possible  he  was  elected  on  ac- 
count of  his  known  views  and  tbe  decisions 
it  was  reasonable  to  suppose  he  would  make. 
People  v.  Wells,  2  Cal.  198,  203. 

The  essential  and  characteristic  distinc- 
tion between  a  judicial  and  a  ministerial 
officer  is  that  the  former  Is  to  give  judg- 
ment, which  requires  perfect  freedom  of 
opinion,  but  the  latter  is  to  execute,  which 
supposes  obedience  to  some  mandate  pre- 
scribing what  is  to  be  done,  and  leaving 
nothing  to  opinion.  Reld  v.  Hood  (S.  C.) 
2  Nott  &  McC.  1G8,  170,  10  Am.  Dec.  682. 

Attorney. 

The  term  executive  and  judicial  officer 
"of  the  United  States,"  in  the  United  States 
Constitution,  requiring  all  executive  and  ju- 
dicial officers  of  the  United  States  and  of 
the  several  states  to  be  bound  by  oath  or 
affirmation  to  support  the  Constitution,  has 
been  construed  by  the  Supreme  Court  of  the 
United  States  to  include  attorneys  at  law, 
as  Is  shown  by  the  rule  of  the  court  requir- 
ing attorneys  to  take  such  an  oath.  There- 
fore, as  the  term  "executive  and  judicial 
officers"  is  also  the  language  of  the  Consti- 
tution, it  is  to  be  given  the  same  meaning. 
In  re  Wood  (N.  Y.)  Hopk.  Ch.  6,  7. 

Ooimty  anditor. 

A  county  auditor  is  not  a  judicial  officer, 
so  that  an  assessment  by  him  of  omitted 
property  for  the  purpose  of  taxation  is  not  I 


a  judicial  act    Vandercook  t.  Williams,  8 
N.  B.  113,  114,  106  Ind.  845. 

Jnstioe  of  the  peace. 

A  justice  of  the  peace  is  a  judicial  offi- 
cer. McGregor  v.  Balch,  14  Vt  428,  484, 
39  Am.  Dec  231;  Vogel  ▼.  State,  8  N.  E. 
164,  165,  107  Ind.  374;  In  re  Goldlng,  57 
N.  H.  146,  149,  24  Am.  Rep.  6a 

A  justice  of  the  peace  is  a  judicial  offi- 
cer, within  Act  Cong.  May  18.  1792,  ex- 
empting from  military  duty  judicial  and 
executive  officers  of  the  government  of  the 
United  States.  Wise  v.  Withers,  7  U.  S.  (3 
Cranch)  331,  336,  2  L.  Ed.  457. 

ICayor. 

Under  a  statute  providing  that,  unless 
the  council  have  directed  the  election  of  a 
municipal  judge,  the  mayor  shall  hold  a 
city  court  every  day,  Sundays  excepted,  and 
conferring  upon  him  the  same  jurisdiction 
as  a  justice  of  the  peace  and  certain  addi- 
tional powers,  in  the  absence  of  the  election 
of  a  municipal  judge,  the  mayor  Is  a  judi- 
cial officer,  within  the  meaning  of  the  Con- 
stitution, providing  that  "no  person  elected 
to  any  judicial  office  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be 
eligible  to  any  office  of  trust  or  profit  under 
the  state  other  than  a  judicial  office";  and 
he  is  ineligible,  during  the  term  for  which 
he  was  elected,  to  election  to  the  office  of 
sberiflf.    Waldo  v.  Wallace,  12  Ind.  569,  580. 

Ifotary  pnblio. 

A  notary  public,  when  engaged  In  tak- 
ing depositions  to  be  used  as  evidence  be- 
fore some  judicial  tribunal,  is  a  **Judicial 
officer";  his  duty  being  to  assist  the  court 
under  whose  commission  be  acts  in  admin- 
istering justice.  Stirneman  v.  Smith,  100 
Fed.  600,  603.  40  C.  C.  A  581. 

Police  judge. 

A  police  judge  is  undoubtedly  a  judicial 
officer,  but  he  is  a  judicial  officer  of  a  mu- 
nicipality, and  does  not  come  within  the 
provision  of  section  10,  art.  22,  of  the  Con- 
stitution, providing  that  judicial  officers 
shall  be  elected  at  the  time  and  in  the 
manner  that  state  officers  are  elected.  Peo- 
ple v.  Henry,  62  Cal.  557. 

JUDICIAL  OPINIOir. 

An  affirmance  or  other  Judgment  Is  a 
"judicial  opinion,"  within  the  meaning  of 
the  provision  that  no  justice  of  the  Supreme 
Court  who  has  given  a  Judicial  opinion  in 
the  cause  in  favor  of  or  against  an  error 
complained  of  can  sit  on  error  in  the  Court 
of  Errors  and  Appeals.  In  order  to  consti- 
tute such  disqualification,  it  is  not  neces- 
sary that  any  formal  opinion  should  have 
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oeen  delivered  below.    Gardner  r.  States  21 
N.  J.  Law  (1  Zab.)  557,  56& 

The  use  of  the  words  "judicial  opinion/' 
In  speaking  of  a  case  as  bearing  no  impress 
of  the  chancellor's  judicial  opinion  of  the 
merits  of  the  case,  is  synonymous  with  what 
the  chancellor  has  adjudged  or  decreed,  and 
does  not  show  that  the  case  bears  no  im- 
press of  the  chancellor's  opinion  on  the 
merits.  Hagthorp  t.  Hook's  Adm'rs  (Md.) 
1  GUI  &  J.  270,  411. 

JimiCIAI.  POWEB. 

Judicial  power  is  the  power  which  ad- 
judicates upon  and  protects  the  rights  and 
interests  of  individual  citizens,  and  to  that 
end  construes  and  applies  the  law.  Land 
Owners  t.  People,  113  111.  296,  809;  People 
T.  Chase,  165  111.  527,  538,  46  N.  E.  454,  458, 
86  L.  R.  A.  106  (citing  Cooley,  Const  Lim.); 
People  ▼.  Simon,  176  111.  165,  169,  52  N.  E. 
910,  44  L.  R.  A.  801,  68  Am.  St  Rep.  175; 
Arms  v.  Ayer,  61  N.  E.  851.  855,  192  111.  601, 
58  L.  R.  A.  277.  85  Am.  St  Rep.  857. 

By  the  judicial  power  of  courts  is  gen- 
erally understood  the  power  to  hear  and 
determine  controversies  between  adverse 
parties  and  questions  in  litigation.  State  v. 
Le  Clair,  30  Atl.  7,  9,  86  Me.  522;  People  y. 
Murphy,  72  N.  Y.  Supp.  475,  65  App.  Div. 
126. 

It  is  one  of  the  striking  and  peculiar 
features  of  judicial  power  that  it  is  dis- 
played in  the  decision  of  controversies  be- 
tween contending  parties,  the  settlement  of 
their  rights,  and  the  redress  of  their  wrongs. 
Inhabitants  of  Durham  v.  Inhabitants  of 
Lewiston,  4  Me.  (4  Greenl.)  140,  143. 

It  is  the  province  of  judicial  power  to 
decide  private  disputes  between  or  concern- 
ing individuals.  Sanders  t.  Cabanlss,  43 
Ala.  173,  181. 

"Judicial  power  can  mean  nothing  more 
nor  less  than  the  power  which  administers 
justice  to  the  people,  according  to  the  pre- 
scribed forms  of  law — ^according  to  their 
rights  as  fixed  by  the  law."  State,  to  Use 
of  Gentry,  v.  Fry,  4  Mo.  120,  191. 

Judicial  power  is  authority  vested  in 
some  court,  officer,  or  person  to  hear  and 
determine  when  the  rights  of  persons  or 
property  or  the  propriety  of  doing  an  act  is 
the  subject-matter  of  adjudication.  Grider 
V.  Tally,  77  Ala.  422,  424,  54  Am.  Rep.  66; 
Merlette  t.  State,  14  South.  562,  563,  100 
Ala.  42. 

"Judicial  power"  is  abstract  or  relative. 
In  the  latter  sense  it  superintends  and  con- 
trols the  conduct  of  other  tribunals  by  a 
prohibitory  or  mandatory  interposition. 
LincolQ-Lucky  &  Lee  MIn.  Co.  v.  District 
Court  in  First  Judicial  District,  38  Pac.  580, 


682,  7  N.  M.  486  (citing  United  States  t. 
Peters,  8  U.  B.  [8  Dall.]  128, 1  L.  Ed  635). 

The  judicial  power,  which  by  the  third 
article  of  the  Constitution  is  vested  in  the 
Supreme  Court  and  such  inferior  courts, 
etc.,  and  which  shall  extend  to  all  "cases 
in  law  and  equity  arising  under  the  Consti- 
tution or  laws  of  the  United  States,"  is  a 
conclusive  power.  It  embraces  the  whole 
judicial  power  as  to  such  matters.  United 
States  T.  Smith,  4  N.  J.  Law  a  Southard) 
88,  88. 

The  grant  of  "judicial  power"  was  not 
intended  to  confer  upon  the  courts  of  the 
United  States  jurisdiction  of  a  suit  or  prose- 
cution  by  the  one  state  of  such  a  nature  that 
it  could  not,  on  the  settled  principles  of 
public  and  international  law,  be  entitled 
by  the  judiciary  of  the  other  state  at  all. 
State  of  Wisconsin  v.  Pelican  Ins.  Co.,  8 
Sup.  Ct  1370,  1374,  127  U.  8.  265,  82  L.  Ed. 
239. 

Judicial  power,  within  the  meaning  of 
the  Constitution,  may  be  defined  to  be  that 
power  by  which  judicial  tribunals  construe 
the  Constitution,  the  laws  enacted  by  Con- 
gress, and  the  treaties  made  with  foreign 
powers  or  with  Indian  tribes,  and  deter^ 
mines  the  rights  of  parties  in  confonnit;^ 
with  such  construction.  Gilbert  T.  Priest 
(N.  Y.)  65  Barb.  444,  448. 

"Judicial  power"  is  well  defined  in  the 
Century  Dictionary:  "(a)  The  authority  to 
determine  rights  of  persons  or  property  by 
arbitrating  between  adversaries  in  specific 
controversies  at  the  instance  of  a  party 
thereto.  •  •  •  (c)  A  power  conferred 
upon  a  public  officer,  involving  the  exercise 
of  judgment  and  discretion  in  the  determi- 
nation of  questions  of  right  in  specific  cases 
affecting  the  interest  of  persons  or  prop- 
erty, as  distinguished  from  ministerial  power 
or  authority  to  carry  out  the  mandates  of 
judicial  power  or  of  the  law."  In  re  Walker, 
74  N.  Y.  Supp.  94,  96,  68  App.  Div.  196. 

"Judicial  powers"  is  used  to  designate 
with  clearness  that  department  of  govern- 
ment which  it  was  intended  should  Interpret 
and  administer  the  law.  State  v.  Whitford, 
11  N.  W.  424,  426,  54  Wis.  150;  State  T.  Le 
Clair,  30  Atl.  7,  9,  86  Me.  522. 

"Judicial  power,"  in  Const  art  7,  I  2, 
providing  that  the  judicial  powor  of  tliis 
state,  "as  to  matters  of  law  and  equity," 
shall  be  vested  in  a  Supreme  Court,  circuit 
courts,  courts  of  probate,  and  justice  of 
the  peace,  is  construed  to  vest  such  power 
as  the  courts  under  English  and  American 
systems  of  jurisprudence  have  always  exer- 
cised in  legal  and  equitable  actions;  that  Is, 
in  actions  at  law  the  power  of  det^mining 
questions  of  law  and  not  of  fact  and  in 
suits  in  equity  the  po^er  of  determining. 
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questions  of  both  law  and  UlcL    Oallanan 
T.  Judd,  23  WiB.  843,  349. 

••Judicial  powers,"  In  Const  1789,  art 
a,  S  1,  proYlding  that  the  judicial  powers 
of  this  state  shall  be  rested  in  a  superior 
court  and  In  such  inferior  courts  as  the  Leg- 
islature shall  from  tfme  to  time  ordain  and 
establish,  embraces  all  cases,  criminal  and 
civil,  at  common  law  and  in  equity.  Gil- 
bert V.  Thomas,  3  Ga.  675,  679. 

As  power  to  hear  aad  determine. 

A  judicial  power  Is  said  to  be  a  power 
to  hear  and  determine;  but  this  definition 
is  too  comprehensive.  Every  administrative 
and  executive  officer  is  required  to  hear  and 
^termine  many  facts  upon  which  his  action 
Is  based.  Such  action  by  administrative  or 
executive  officers  is  not  judicial  in  the  sense 
that  it  belongs  exclusively  to  the  courts.  It 
may  be  so  far  judicial  that  such  an  officer 
so  exercising  judgment  and  discretion  In 
the  determination  of  controverted  questions 
of  fact  may  be  protected  in  an  erroneous 
determination  of  the  matter  before  him,  but 
not  so  far  judicial  that  the  subject-matter 
is  cognizable  by  the  courts  only.  Cameron 
T.  Parker,  38  Pac.  14,  80,  2  Okl.  277. 

"Judicial  power,"  as  used  in  the  Consti- 
tution, is  not  capable  of  a  precise  defini- 
tion. It  is  included  in  the  power  to  hear  and 
determine,  but  does  not  exhaust  the  power. 
That  it  embraces  the  hearing  and  determi- 
nation of  all  suits  and  actions,  whether  pub- 
lic or  private,  there  can  be  no  doubt;  but 
we  think  that  it  l3  equally  clear  that  it 
does  not  necessarily  include  the  power  to 
hear  and  determine  the  matter  that  is  not 
in  the  nature  of  a  suit  or  action  between 
parties.  The  power  to  hear  and  determine 
matters  more  or  less  directly  affecting  pub- 
lic and  private  rights  is  conferred  upon  and 
exercised  by  administrative  and  executive 
officers.  The  term  "judicial  powers"  has 
never  been  taken  with  such  latitude  of  con- 
struction in  the  usages  and  customs  of  our 
American  commonwealths,  and  to  so  extend 
the  jurisdiction  of  the  courts  would  lead  to 
the  most  embarrassing  results,  with  little  or 
no  compensation  whatever.  De  Camp  v. 
Archibald,  36  N.  E.  1066,  1068,  60  Ohio  St 
618,  40  Am.  St  Rep.  692;  Bellingham  Bay 
Imp.  Co.  V.  City  of  New  Whatcom,  64  Pac 
774,  776,  20  Wash.  63. 

As  vested  In  oourts  or  Jndses* 

"Judicial  power"  is  the  power  to  con- 
strue and  interpret  the  Constitution  and  the 
laws,  and  make  decrees  determining  contro- 
versies, and  is  vested  in  the  courts.  State 
V.  Denny,  21  N.  B.  262,  254,  118  Ind.  382, 
4  L.  R.  A.  79;  State  v.  Hyde,  22  N.  B.  644, 
648,  121  Ind.  20;  People  v.  Salsbury  (Mich.) 
96  N.  W.  936,  980. 


Judicial  power  exists  only  in  the  courts. 
It  cannot  live  elsewhere.  Edwards  v.  Dyke- 
man,  96  Ind.  609,  618. 

All  judicial  power,  by  the  Constitution 
of  the  states  and  nation,  is  vested  in  the 
courts;  but  the  judicial  power  therein  con- 
ferred upon  and  lin^ited  to  the  courts  is  that 
judicial  power  which  can  be  exercised  only 
by  the  courts.  In  other  words,  the  courts 
have  exclusive  power  to  hear  and  determine 
those  matters  which  affect  the  life  or  liberty 
or  property  of  a  citizen.  All  other  rights, 
while  they  may  be  in  a  sense  "judicial,"  are 
not  so  far  within  the  jurisdiction  of  the 
courts  that  their  exercise  by  another  depart- 
ment is  void.  Territory  v.  Cox,  6  Dak.  601; 
Cameron  v.  Parker,  38  Pac.  14,  30,  2  Okl.  277. 

Under  the  Constitution  of  state  of  Kan- 
sas, vesting  all  judicial  power  in  courts,  any 
seemingly  judicial  power  which  is  not  vested 
in  some  court  is  not  judicial  power  within 
the  meaning  of  the  Constitution.  Wilson  v. 
Price-Raid  Auditing  Commission,  1  Pac  687, 
688,  31  Kan.  267. 

The  judicial  power  which  by  the  Consti- 
tution of  the  United  States  is  vested  in  the 
Supreme  Court  and  in  such  inferior  courts  as 
Congress  may  from  time  to  time  establish, 
etc.,  means  the  power  conferred  upon  the 
courts  maintained  and  established  by  and  un- 
der the  Constitution  in  the  strict  and  appro- 
priate sense  of  that  term;  courts  that  com- 
pose one  of  the  three  great  departments  of 
the  government  by  the  fundamental  law,  the 
same  as  the  legislative  and  executive. 
Charge  to  Grand  Jury,  Fugitive  Slave  Law 
(U.  S.)  30  Fed.  Cat.  1007,  1010. 

"Judicial  power"  is  defined  by  Bouvler  to 
be  "the  authority  vested  in  the  judges." 
Home  Ins.  Co.  v.  Flint,  13  Minn.  244,  246  (Gil. 
228);  Gilbert  v.  Board  of  Police  &  Fire 
Com'rs  of  Salt  Lake  aty.  40  Pac.  264,  266,  11 
Utah,  378;  Bellingham  Bay  Imp.  Co.  v.  City 
of  New  Whatcom,  64  Pac.  774,  775,  20  Wash. 
53;  State  v.  Noble,  21  N.  B.  244,  248,  118 
Ind.  350,  4  L.  R.  A.  101,  10  Am.  St  Rep.  143 

Judicial  power  is  power  belonging  to  or 
emanating  from  a  judge  as  such.  Webster's 
definition  of  the  word  "judicial"  is  "pertinent 
to  courts  of  justice,  as  judicial  power."  State 
V.  Noble,  21  N.  B.  244,  248,  118  Ind.  360,  4  L. 
R.  A.  101,  10  Am.  St  Rep.  143. 

Judicial  power  Is  whatever  emanates 
from  a  judge  as  such,  or  proceeds  from  courts 
of  justice.  Merchants*  Nat  Bank  v.  Jaflfray, 
54  N.  W.  268,  269,  36  Neb.  218,  19  L.  R.  A. 
316. 

Other  powers  dlstinKntslied. 

Executive  power  distinguished,  see  "B3x- 
ecutive  Power." 

The  terms  "discretionary  power"  and 
"judicial  power"  are  often  used  interchange- 
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ably;  but  there  are  many  acts  requiring  the 
exercise  of  judgment  which  may  fairly  be 
considered  of  a  judicial  nature,  and  yet  do 
not  in  any  proper  sense  come  within  the  judi- 
cial power,  as  applicable  to  the  courts.  State 
V.  Le  Clair,  30  Atl.  7,  9,  86  Me.  522. 

In  England  the  judicial  was  not  known 
as  a  separate  i>ower,  but  was,  both  in  theory 
and  practice,  a  part  of  the  executive.  The 
King,  at  the  common  law,  by  his  prerogatiye 
had  the  power,  as  chief  magistrate  of  the  na- 
tion, to  erect  tribunals  of  justice,  to  define 
their  powers  and  duties,  to  create  offices  and 
appoint  and  remove  officers,  and  to  appoint 
judges  and  limit  the  tenure  of  their  office. 
There  could  be  no  contest  between  the  execu- 
tive and  judicial  power,  for  the  whole  was 
executive.  United  States  v.  Kendall  (U.  S.) 
26  Fed.  Cas.  702,  768. 

Adjndsias  breacli  of  ooatraot  or  srant. 

The  power  to  adjudge  a  breach  of  con- 
tract or  grant,  with  conditions,  and  deprive 
of  vested  rights  by  forfeiture,  is  judicial  in 
its  character,  and  pertains  to  the  courts,  and 
not  to  the  grantors  of  the  rights  claimed  un- 
der the  grant;  and  while  a  grantor  might  sue 
to  forfeit  for  failure  of  compliance  with  the 
conditions  of  the  grant,  he  could  not  himself 
sit  in  judgment  and  enter  a  judgment  against 
the  grantee  City  of  Alexandria  v.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.,  83  South.  65, 
69,  109  La.  50. 

Admlssioa  of  attorney. 

The  admission  of  attorneys  or  their  ex- 
clusion from  the  practice  of  law  is  not  the 
exercise  of  a  mere  ministerial  power,  but  has 
been  held  In  numerous  cases  to  be  the  exer- 
cise of  a  judicial  power.  Ex  parte  Garland, 
71  U.  S.  (4  Wall.)  333,  378,  18  L.  Ed.  366. 

Admission  of  physician. 

Rev.  St.  1899,  c.  110,  art.  1,  which  vests 
the  board  of  health  with  power  to  examine, 
not  only  Into  the  literary  and  technical  ac- 
quirements of  an  applicant  for  a  certificate 
to  practice  medicine,  but  also  into  his  moral 
character,  does  not  confer  on  the  board  "ju- 
dicial power,"  within  the  meaning  of  Const, 
art  8,  and  article  6,  i  1,  providing  that  judi- 
cial power  can  be  exercised  only  by  the  courts 
of  the  state.  State  v.  Hathaway,  21  S.  W. 
1081,  1084,  115  Mo.  36  (citing  United  States  v. 
Ferreira.  54  U.  S.  [13  How.]  40,  52,  14  L.  Ed. 
42;  Wllkins  v.  State,  16  N.  B.  192,  113  Ind. 
514;  Flournoy  v.  City  of  Jeff er son vllle,  17 
Ind.  169,  79  Am.  Dec.  468;  State  ex  rel. 
O'Malley  ▼.  Lesueur,  15  S.  W.  539,  103  Mo. 
253). 

Allowance  of  attaolunent. 

An  order  by  a  district  or  county  judge 
allowing  an  attachment  on  a  claim  not  yet 
due  is  an  exercise  of  judicial  power.  Mer- 
chants' Nat  Bank  v.  Jaffray,  54  N.  W.  268, 
259,  36  Neb.  218,  19  L.  R.  A.  316. 


Allowance  of  liail. 

"Judicial  power,"  within  the  United 
States  Constitution,  vesting  the  "judicial 
power"  In  certain  courts,  cannot  be  construed 
to  include  the  granting  of  bail  and  the  deter- 
mining of  the  amount  in  which  the  parties 
shall  be  bound;  for,  in  the  exercise  of  this 
jurisdiction,  a  magistrate  is  deemed  to  act, 
not  judicially,  but  ministerially.  At  least  he 
does  not  put  forth  judicial  power  within  the 
meaning  of  the  Constitution.  State  ex  rel. 
District  Attorney  v.  Moulin,  12  South.  142, 
143.  45  La.  Ann.  309  (citing  1  Bish.  Or.  Proc. 
257). 

Dotormination    of    validity    of    assess- 
ment. 

Nowhere  Is  there  any  provision  in  the 
organic  act  which  prohibits  the  Legislature 
from  creating  a  ministerial  power  and  re- 
quiring of  it  the  performance  of  judicial  acts 
as  incidental  to  its  ministerial  capacity. 
Hence  a  law  authorizing  a  city  council  to  de- 
termine the  regularity,  validity,  and  correct- 
ness of  an  assessment,  and  providing  for  an 
appeal  from  its  decision,  is  not  unconstita- 
tional  as  conferring  judicial  powers  on  the 
council.  Belllngham  Bay  Imp.  Co.  v.  City 
of  New  Whatcom,  54  Pac.  774,  776,  20  Wash. 
53. 

Divorce. 

Divorces  in  this  state  from  the  earliest 
times  have  emanated  from  the  General  As- 
sembly, and  can  now  be  viewed  in  no  other 
light  than  as  ^  regular  exercise  of  legislative 
power.  But  where  an  act  of  the  Legislature 
not  only  grants  a  divorce,  but  also  requires 
the  payment  of  alimony  by  the  husband,  such 
requirement  is  an  exercise  of  judicial  power, 
and  the  act  to  that  extent  is  unconstitutional 
and  void.  Orane  v.  Meginnia  (Md.)  1  Gill  ft 
J.  463,  478,  474,  19  Am.  Dec.  237. 

Hearins  of  appeal. 

Judicial  power  has  never  heen  held  to  ap- 
ply to  those  cases  where  judgment  is  exer- 
cised as  incident  to  the  execution  of  a  minis- 
terial power;  nor  has  it  ever  been  held  the 
exercise  of  ministerial  power  by  the  courts, 
within  the  meaning  of  this  article,  where 
they  have  been  compelled  to  exercise  a  minis- 
terial act  as  an  incident  to  the  exercise  of 
judicial  power.  So  a  statute  authorizing  an 
appeal  from  the  orders  of  drainage  commis- 
sioners confirming  any  special  assessments  to 
the  county  surveyor,  the  county  treasurer, 
and  sherifl!  as  a  board  of  appeals  to  meet  for 
the  purpose  of  hearing  appeals  in  such  cases, 
and  giving  a  further  appeal  from  such  board 
to  the  county  court,  is  not  unconstitutional  as 
conferring  a  judicial  power  on  a  nonjudicial 
body,  although  such  board  is  required  to  ex- 
ercise judgment  on  the  matters  coming  be- 
fore its  members.  Landowners  y.  People, 
113  111.  296,  309. 
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XMvlac  ooauBiMioii. 

The  duty  imposed  by  statute  on  the 
register  of  the  chancery  court  of  issuing  a 
GommissioD  to  take  a  deposition  Is  ministerial. 
Merlette  t.  State,  14  South.  562,  563,  100  Ala. 
42. 

Issuing  or  ref  nslns  Uoease* 

A  judicial  officer,  ordinarily  exercising 
Judicial  functions,  may  be  required  by  law 
to  perform  ministerial  acts,  and  in  the  per- 
formance of  such  acts  he  is  a  ministerial  offl- 
"Cer,  without  regard  to  the  general  nature  of 
his  office;  so  that  it  is  held  that,  under  a 
statute  requiring  a  county  judge  to  issue  a 
liquor  license  upon  the  presentation  to  him 
of  a  proper  petition  therefor,  his  act  in  issu- 
ing 6r  refusing  to  issue  the  license  is  a  min- 
isterial one.  Grlder  t.  Tally,  77  Ala.  422,  424, 
54  Am.  Rep.  65. 

Punishment  for  oonteatpt. 

A  statute  conferred  on  the  prosecuting 
attorney  power  to  determine  whether  there 
was  probable  cause  to  charge  one,  brought  to 
his  attention,  with  yiolation  of  a  particular 
law,  and  to  aid  him  in  the  determination  gave 
him  the  power  to  compel  the  attendance  of 
witnesses  before  him  by  subpoena  and  attach- 
ment, and  to  punish  them  for  disobedience 
to  his  writs.  Held,  that  by  such  statute  the 
prosecuting  attorney  was  given  judicial  pow- 
ers.   In  re  Zlebold  (U.  S.)  23  Fed.  701,  704. 

The  taking  of  depositions  is  a  very  an- 
cient and  necessary  method  of  obtaining  evi- 
dence to  be  used  in  the  trial  of  a  cause,  and 
a  power  conferred  on  a  notary  by  Rev.  St  Sf 
5252,  5254,  in  taking  depositions,  to  commit 
a  witness  to  jail  for  refusing  to  answer  a 
question,  is  not  a  judicial  power  in  the  sense 
of  the  Constitution,  conferring  all  judicial 
powers  upon  the  courts  of  the  state.  De 
Gamp  V.  Archibald,  35  N.  D.  1056,  1058,  50 
Ohio  St  618,  40  Am.  St  Rep.  692. 

Quasi  Jndioial  acts. 

Besides  the  mass  of  judicial  power  be- 
longing exclusively  to  courts  as  a  department 
of  government,  there  is  a  considerable  por- 
tion of  power  in  its  nature  judicial — quasi 
judicial — Invested  from  time  to  time  by  legis- 
lative authority  in  individuals,  separately  or 
collectively,  for  a  particular  purpose  and 
limited  time;  for  example,  a  commission  for 
settling  land  claims  against  the  government 
Therefore  a  fugitive  slave  law,  conferring  on 
commissioners  the  power  to  act  under  it, 
and  which  provides  for  a  summary  hearing 
'  and  decision,  was  not  in  violation  of  the  pro- 
vision of  the  Constitution  above  referred  to. 
Charge  to  Grand  Jury,  Fugitive  Slave  Law 
(U.  S.)  30  Fed.  Cas.  1007,  1010. 

The  power  conferred  upon  a  State  Su- 
perintendent of  determining  questions  as  to 
the  division  of  school  districts  on  appeal  from 


the  decision  of  a  town  board  is  only  quas^ 
judicial.  State  t.  Whitford,  11  N.  W.  424, 
426,  54  Wis.  150. 

Roaftovml  or  appoiatmont  of  ofioor. 

The  power  of  courts  to  appoint  personr 
to  assist  in  the  performances  of  their  judi 
dal  duties,  such  as  the  appointment  of  Com- 
missioners of  the  Supreme  Court  by  the  Gen- 
eral Assembly,  is  the  exercise  of  a  judicial 
power,  and  cannot  be  exercised,  except  by 
the  courts.  State  v.  Noble,  21  N.  B.  244,  248, 
118  Ind.  350,  4  L.  R.  A.  101,  10  Am.  St  Rep. 
143. 

Judicial  power  includes  the  authority  to 
appoint  all  necessary  subordinate  officers  and 
assistants  essential  to  the  conducting  of  ju- 
dicial business.  Examiners  of  title  being  sub- 
ordinate officers  and  assistants  of  the  courts, 
to  aid  them  in  the  discharge  of  judicial  du- 
ties imposed  upon  them  by  legislative  act  it 
was  competent  and  proper  for  the  Legislature 
to  provide  for  their  appointment  by  the  court 
State  V.  Westf all,  89  N.  W.  175,  178,  85  Minn. 
437,  80  Am.  St  Rep.  571. 

Generally  an  appointment  to  an  office  is 
an  executive  function;  but  it  is  not  every 
appointment  to  office  which  involves  the  ex- 
ercise of  executive  functions,  as,  for  instance, 
the  appointments  made  by  Judicial  officers 
in  the  discharge  of  their  official  duties,  or  the 
appointments  made  by  the  General  Assem- 
bly of  officers  necessary  to  enable  it  to  prop- 
erly discharge  its  duties  as  an  independent 
legislative  body,  and  the  like.  State  t.  Hyde, 
22  N.  E.  644,  648,  121  Ind.  20. 

The  right  of  the  Governor  to  hear  and 
determine  evidence  against  an  officer,  pass 
upon  It,  and  remove  him  from  office,  is  not 
a  judicial  power.  Cameron  v.  Parker,  88 
Pac.  14,  30,  2  Okl.  277. 

The  power  conferred  on  a  Governor  to 
remove  any  member  of  a  board  of  police  com- 
missioners is  administrative,  and  not  judi- 
cial, in  its  nature.  State  v.  Hawkins,  5  N.  B. 
228,  44  Ohio  St  08. 

Sborteninc  term  of  Imprisonment. 

The  power  to  shorten  the  term  of  serv- 
ice in  a  penitentiary  of  a  reformed  convict  is 
not  judicial  power,  but  is  purely  a  ministe- 
rial or  administrative  power.  It  is  no  more 
the  exercise  of  judicial  power  than  the  power 
of  the  Governor  to  "grant  reprieves,  com- 
mutations, and  pardons  after  convictions." 
Miller  V.  State,  49  N.  B.  804,  899,  149  Ind. 
607,  40  L.  R.  A.  109. 

Summary  proooedincs  acnlnst  tenant. 

A  power  to  hear  and  decide  proceedings 
for  the  summary  dispossession  of  tenants  Is 
a  "Judicial  power."  People  r.  Russell  (N. 
Y.)  19  Abb.  Prac.  136»  188. 
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Widening  streets  aad  l&islnways. 

Under  a  statute  empowering  the  select- 
men of  the  town  to  widen  any  street  when- 
eyer,  in  their  opinion,  the  safety  and  con- 
venience of  the  inhabitants  of  the  town 
should  require  it,  it  was  held  that  the  pow- 
er so  vested  in  the  selectmen  was  a  "judicial 
power,"  so  that  certiorari  would  lie  to  re- 
view their  action.  Parks  v.  City  of  Boston, 
25  Mass.  (8  Pick.)  218,  225, 19  Am.  Dec.  322. 

Vaoatins  Judements. 

An  act  of  the  Legislature  'to  declare 
void  certain  judgments  and  to  grant  new 
trials  in  certain  cases  therein  mentioned'*  is 
clearly  an  attempt  to  exercise  a  judicial,  and 
not  a  legislative,  power — a  power  that  legiti- 
mately belongs  to  the  courts  and  judges, 
and  not  to  the  Legislature.  Sanders  y.  Ca- 
baniss,  43  Ala.  173,  186. 

The  Legislature  cannot  by  a  mere  re- 
solve set  aside  a  judgment  or  decree  of  a 
judicial  court  and  rend^  it  null  and  void. 
Such  act  is  an  exercise  of  judicial  power, 
and  not  legislative  power.  Lewis  v.  Webb,  3 
Me.  (3  Greenl.)  326,  332  (followed  in  Inhab- 
itants of  Durham  v.  Inhabitants  of  Lewis- 
ton,  4  Me.  [4  Greenl.]  140,  143). 

JUDICIAL  PBOOEEDING. 

The  expression  "judicial  proceeding,"  as 
used  in  the  statement  that  perjury  is  an  as- 
sertion upon  oath  duly  administered  in  a 
judicial  proceeding,  means  a  proceeding 
which  takes  place  in  or  under  the  authority 
of  the  court  of  justice,  or  which  relates  in 
some  way  to  the  administration  of  justice, 
or  which  legally  ascertains  any  right  or  lia- 
bility. Hereford  v.  People,  64  N.  E.  310,  312, 
107  111.  222. 

The  phrase  "course  of  judicial  proceed- 
ing," in  the  statute  providing  that  false  state- 
ments in  affidavits  made  in  the  course  of  ju- 
dicial proceedings  shall  not  constitute  the 
crime  of  false  swearing,  but  shall  constitute 
the  crime  of  perjury,  applies  to  a  sworn  com- 
plaint made  before  a  magistrate  for  the  pur- 
pose of  instituting  a  criminal  proceeding. 
Langford  v.  State,  9  Tex.  App.  283,  285. 

When  a  regularly  constituted  court  of 
justice  is  clothed  with  authority  to  hear  and 
determine  a  question  of  fact,  or  a  mixed 
question  of  law  and  fact,  upon  evidence, 
written  or  oral,  to  be  produced  before  such 
court,  and  thereupon  to  render  a  decision  af- 
fecting the  material  rights  or  interests  of  one 
or  more  persons  or  bodies  corporate,  such  pro- 
ceedings by  the  court  must  be  regarded  as 
judicial.  Martin  v.  Simpkins,  38  Pac.  1002, 
1004,  20  Colo.  438. 

The  phrase  "judicial  proceeding,"  as 
used  in  a  statement  of  the  doctrine  that 
words  spoken  or  written  in  a  judicial  pro- 


ceeding by  any  person  having  an  interest 
therein,  or  a  duty  to  perform  as  a  witness 
or  counsel,  are  not  only  conditionally,  but  ab- 
solutely, privileged,  and  that  no  action  will 
lie  therefor,  however  defamatory  or  mali- 
cious they  may  be,  provided  they  are  perti- 
nent and  material,  includes  every  proceed- 
ing before  a  competent  court  or  magistrate, 
in  the  due  course  of  law  or  administration  of 
justice,  which  is  to  result  in  any  determina- 
tion of  the  action  by  such  court  or  magis- 
trate. Newfleld  v.  Copperman  (N.  Y.)  47 
How.  Prac.  87-89. 

Judicial  proceedings,  within  the  meaning 
of  the  rule  that  statements,  otherwise  slan- 
der, which  are  made  in  judicial  proceedings, 
are    absolutely    privileged,    means    proceed- 
ing in  a  court  of  justice  established  or  rec- 
ognized by  law,  wherein  the  rights  of  par- 
ties recognized  and  protected  by  law  are  In- 
volved and  may   be  determined.     Proceed- 
ings of  a  municipal  investigating  committee 
I  do  not  constitute  judicial  proceedings  within 
I  the  meaning  of  the  rule.    Blakeslee  v.  Car- 
I  roll,  29  Ati.  473,  475,  64  Conn.  223,  25  L.  R. 
A.  106. 

The  provision  of  the  Constitution  of  the 
United  States,  requMng  full  faith  and  credit 
to  be  given  to  the  judicial  proceedings  of 
every  other  state,  applies  to  a  judicial  pro- 
ceeding had  in  an  insurrectionary  state  dur- 
ing the  war.  Hendry  t.  Cline,  29  Ark.  414^ 
416. 

A  bill  is  a  judicial  proceeding,  and  is 
within  the  provisions  of  the  act  of  1850  pro- 
viding that  misnomers  In  judicial  proceed- 
ings on  the  civil  side  of  the  court  shall  be 
amended  without  unnecessary  delay.  Wat- 
kins  V.  Smith,  17  Ga.  68»  69. 

The  constitutional  provision  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  records  and  judicial  proceedings  of 
every  other  state  should  not  be  construed  to 
embrace  every  judgment  in  fact  On  the 
other  hand,  the  words  may  rationally  be  sat- 
isfied by  a  limitation  to  such  judgments 
only  as  are  duly  rendered  by  a  court  of  com- 
petent jurisdiction  against  those  who  appear 
and  defend,  or  who  were  legally  notified  to 
appear;  and  hence  a  judgment  obtained  in 
another  state  against  a  person  who  had  no 
legal  notice  to  appear,  and  who  did  not  In 
fact  appear,  is  of  no  validity  and  impeach- 
able. Aldrich  v.  Kinney,  4  Conn.  880,  386, 
10  Am.  Dec.  151. 

Assisnment  for  benefit  of  evodiionu 

Where  a  note  provided  for  an  attorney's 
fee  of  10  per  cent.,  should  "judicial  proceed- 
ings" be  used  in  collecting,  the  fee  was  held 
not  to  be  collectible  on  acceptance  and  pay- 
ment of  the  note  by  an  assignee  for  the  bene- 
fit of  creditors;  the  assignment  not  being 
considered  a  judicial  proceeding,  and  the  as- 
signee not  being  appointed  by,  nor  under  the 
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direction  or  control  of,  a  court     Briam  t. 
Sullivan  (Tex.)  66  S.  W.  572. 

Certiorari. 

A  proceeding  by  a  writ  of  certiorari  in  a 
technical  sense  is  distlngnished  from  a  quasi 
Judicial  one,  and  apart  from  its  ancillary  use 
its  main  performance  and  commonest  use  is 
to  supervise,  control,  review,  and  correct 
the  proceedings  of  quasi  judicial  tribunals, 
or  where  such  proceedings  are  different  from 
the  course  of  common  law.  State  v.  South 
Penn.  Oil  Co.,  24  S.  E.  688,  692,  42  W.  Va.  80. 

DissolTins    aad    aaaeziBS    atwnieipal^ 
ities. 

The  proceeding  required  to  be  instituted, 
carried  on,  and  consummated  in  the  county 
court  as  the  means  of  dissolving  one  munici- 
pality and  annexing  the  same  to  another, 
under  the  act  of  1893,  is  a  judicial  proceed- 
ing, and  the  approval  of  the  report  of  the  an- 
nexation proceedings  is  a  judgment  Martin 
V.  Simpkins,  88  Pac.  1092,  1094,  20  Colo.  438. 

Foreolosure. 

A  foreclosure  under  the  statute  is  an  act 
of  a  party  and  not  a  judicial  proceeding,  and 
it  is  only  possible  when  the  mortgage  is  so 
framed  as  to  authorize  it  Hebert  v  Suite, 
4  N.  W.  215,  216,  42  Mich.  489. 

iBLpeaclunent  of  pnUio  oAoer. 

.The  originating  and  trying  of  an  im- 
peachment of  a  public  ofQcer  is  a  judicial 
proceeding.    BeaU  y.  Beall,  8  Ga.  210,  228. 

InTOstisatioii    of    Unaiintal    affairs    of 
town. 

A  proceeding  under  the  general  mimid- 
pal  law  for  a  summary  investigation  into  the 
financial  affairs  of  the  town  is  judicial  in 
the  narrowest  and  strictest  sense  of  that 
term,  that  of  pertaining  to  the  administra- 
tion of  justice  through  the  courts,  since  the 
power  granted  a  judge  in  this  proceeding  is 
not  one  to  make  an  investigation,  but  as  a 
result  of  that  investigation  he  determines  the 
legality  and  propriety  of  the  conduct  of  pub- 
lic officers.  In  re  Town  of  Hempstead,  52  N. 
T.  Supp.  618,  619,  32  App.  Div.  6. 

Jnstioo*!    or   police   masistvAte's    pro- 
oeedina;. 

Judgments  of  a  justice  court  in  Pennsyl- 
vania are  "judicial  proceedings,"  to  which 
full  faith  and  credit  Is  required  to  be  given 
by  the  Constitution  of  the  United  States. 
Silver  Lake  Bank  v.  Harding,  5'  Ohio,  546, 
547. 

A  proceeding  before  a  police  magistrate 
is  within  Code  Civ.  Proc.  §  190T,  providing 
that  a  newspaper  publication  of  a  fair  and 
true  report  of  judicial  proceedings,  without 
malice,  is  not  actionable.  Bissell  v.  Press 
Pub.  Co.,  17  N.  Y.  Supp.  393,  394,  62  Hun, 
561. 


Probate  proooedins* 

The  probate  of  a  will  is  regarded  as  a  jn* 
dicial  proceeding,  entitled  to  full  faith  and 
credit  in  other  states  under  the  Constitution. 
Halle  V.  Hill,  13  Mo.  612,  613,  618;  Bright 
V.  White,  8  Mo.  421,  422,  426. 

Where  a  note  provides  for  attorney's  fees 
if  judicial  proceedings  be  used  in  collect- 
ing it,  undoubtedly,  collecting  through  the 
probate  court  on  the  death  of  the  maker  was 
collecting  by  judicia?  proceedings.  Wicks- 
Nease  v.  James,  72  S.  W.  87,  89,  31  Tex.  Civ. 
App.  151. 

A  record  of  the  final  settlement  of  an  ad- 
ministrator, containing  debits  and  credits  in 
full,  and  an  order  to  the  administrator  to  dis- 
tribute the  balance  found  in  his  hands  ac- 
cording to  the  will  and  the  law,  is  a  record  of 
a  "judicial  proceeding,"  within  Const.  U.  S. 
art.  4,  I  1,  which  provides  that  "full  faith  and 
credit  shall  be  given  In  each  state  to  the  ju- 
dicial proceedings  of  every  other  state."  The 
fact  that  the  court  did  not  adjudge  that  the 
administrator  should  pay  a  particular  sum 
or  sums  to  a  particular  person  ^or  persons, 
and  award  execution  therefor,  does  not  ren- 
der what  was  done  by  the  court  any  the  less 
a  judicial  proceeding.  Fitzsimmons  v.  John- 
son, 17  S  W  100,  104,  90  Tenn.  (6  Pickle) 
416. 

Proooedias  before  United  States  oom- 
missioner. 

The 'term  "judicial  proceeding,"  as  used 
in  a  statute  defining  perjury,  refers  solely 
to  judicial  proceedings  under  the  laws  of  the 
state  and  in  its  own  tribunals  of  justice; 
hence  it  is  heH  that  a  proceeding  before  a 
United  States  commissioner.  In  which  a 
false  oath  was  taken,  was  not  a  judicial 
proceeding  within  the  meaning  of  the  statute 
relative  to  perjury,  so  that  the  state  had  no 
authority  to  punish  therefor.  Boon  v.  ^tna 
Ins.  Co.  (U.  S.)  3  Fed.  Cas.  871,  874. 

Prooeedins  for  siuiimary  process. 

Act  1850,  creating  the  ofiftce  of  dty  judge 
of  New  York  City,  conferred  on  him  the  ju- 
dicial powers  vested  by  law  in  the  recorder 
of  the  city  of  New  York,  and  empowered  him 
to  perform  and  discharge  all  judicial  duties 
imposed  on  the  recorder.  The  statute  in  re- 
gard to  summary  proceedings  (Rev.  St  p. 
513)  conferred  on  the  recorder  authority  to 
hear  and  decide  in  such  proceedings.  Held, 
that  proceedings  before  the  city  judge  for 
summary  process  were  strictly  judicial,  and 
hence  a  writ  of  prohibition  would  not  lie  to 
correct  irregularities  in  such  a  proceeding, 
where  there  was  no  want  of  jurisdiction. 
People  V.  Russell  (N.  Y.)  29  How.  Prac.  176- 
178. 

Prooeedina:  to  obtain  lienor  lioease. 

A  proceeding  to  obtain  a  license  .to  sell 
intoxicating  liquor  is  a  judicial  proceeding. 
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^.udwig  T.  State,  48  N.  B.  390,  18  Ind.  App. 
518. 

RemoTAl  of  polioeauuu 

In  People  t.  Board  of  Police  Com'n,  155 
ii.  Y.  40,  43,  49  N.  E.  257,  In  reviewing  tlie  ac- 
tion of  the  police  board  on  the  trial  of  a  de- 
linquent policeman,  the  court  said:  '*Tbe 
relator  was  not  subject  to  removal,  except 
from  some  legal  cause,  to  be  ascertained  and 
adjudged  as  matter  of  fact  This  contem- 
plates a  Judicial  investigation.  The  pro- 
ceeding was  Judicial  in  character."  People 
v.  Jerome,  73  N.  Y.  Supp.  306,  307,  36  Misc. 
Rep.  256. 

Selavre  of  distiller's  books. 

The  seizure  or  books  kept  by  a  distiller 
in  accordance  with  Rev.  St  {{  8303,  3304,  by 
a  Collector  of  Internal  Revenue,  upon  an  or- 
der of  one  of  the  executive  departments  of 
the  government,  given  in  the  legitimate  ex- 
ercise of  its  duties,  is  not  a  Judicial  proceed- 
ing, within  the  meaning  of  Rev.  St  {  866,  so 
as  to  deprive  tbe  government  of  the  right  to 
use  the  same  as  evidence  in  the  trial  of  a 
libel  for  forfeiture  filed  against  a  distillery. 
United  States  v.  Distillery  at  Petersburg  (U. 
S.)  25  Fed.  Cas.  853. 

JUDICIAIi  PROCESS. 

"Judicial  process,"  in  its  largest  sense, 
comprehends  all  the  acts  of  the  court  from 
the  beginning  of  its  proceedings  to* the  end. 
In  a  narrower  sense  it  Is  *'the  means  of  com- 
pelling the  defendant  to  appear  in  court  for 
suing  out  the  original  writ  in  civil,  and  after 
indictment  in  criminal,  cases."  Bouvier. 
In  every  sense  It  is  the  act  of  the  court  The 
process  required  by  the  law  of  the  land  is 
the  process  of  the  common  law.  That  the 
Legislature  may  provide  for  a  substituted 
service  of  Judicial  process,  when  it  Is  re- 
quired by  necessity,  is  not  doubted.  In  a 
suit  to  adjudicate  the  rights  of  persons  in 
property  within  the  state,  such  necessity  is 
apparent;  for  the  process  of  the  state  has  no 
efficacy  beyond  Its  borders.  Other  cases 
of  necessity  are  recognized.  The  principle 
is  that  the  state  may  provide  for  the  adju- 
dication of  all  adversary  rights  of  persons  in 
property  witbin  its  borders,  and,  to  the  end 
that  such  Jurisdiction  may  be  complete,  the 
Legislature  may  provide  a  substituted  serv- 
ice shall  be  such  as,  in  the  exercise  of  leg- 
islative discretion,  shall  be  found  most  apt 
to  accomplish  the  purposes  of  actual  service. 
State  V.  Gullbert,  47  N.  B.  551,  556^  56  Ohio 
St  575. 

JlJDIOIAIi  PROOF. 

Judicial  proof  is  a  clear  and  evident  dec- 
laration and  demonstration  of  a  matter 
which  was  before  doubtful,  conveyed  in  a 
Judicial  manner.  Powell  v.  State,  29  S.  E. 
809,  317,  101  Qa.  9,  66  Am.  St  Rep.  277. 


JUBIOZAX.  PURPOSES. 

''Judicial  purposes,"  in  Act  March  6, 
1886,  relating  to  lands  ceded  by  the  Crow  In- 
dians from  their  reservation  to  a  certain 
county  for  Judicial  purposes,  means  purposes'" 
of  the  courts  and  the  administration  of  Jus- 
tice. Yellowstone  County  Com'rs  ^  Northern 
Pac.  R.  Co.,  25  Pac  1058,  1060,  10  Mont  414 
(citing  In  re  Sinking  Fund  Cases,  99  U.  & 
700,  761,  25  L.  Ed.  504). 

"Judicial  purposes,"  within  Gen.  St 
1886,  c  64,  S  33,  providing  that  a  certain 
county  should  be  attached  to  another  county 
for  Judicial  purposes  to  enforce  civil  rights, 
includes  the  enforcement  of  civil  rights 
through  a  district  court  Beebe  v.  Fridley, 
16  Minn.  518,  519  (GU.  467). 

The  phrase  **Judicial  purposes,"  as  used 
in  Laws  1862,  c  7,  providing  that  ''every 
county  which  is  attached  to  an  organized 
county  for  Judicial  purposes  shall,  for  the 
administration  of  dvil  and  criminal  Justice, 
be  taken  and  deemed  a  part  of  said  organ- 
ized county,"  does  not  prevent  Pine  county, 
attached  to  Chisago  county  for  Judicial  pur- 
poses, from  having  a  sheriff  who  may  con- 
duct a  foreclosure  sale  of  lands  situate  in 
Pine  county  under  a  power  of  sale  In  the 
mortgage.  Berthold  v.  Holman,  12  Minn. 
335  (Gil.  221,  222),  93  Am.  Dec  238. 

JITDIOIAIi  QXTESTIOK. 

By  "Judicial  question,"  where  the  valid- 
ity  of  acts  of  a  municipal  council  are  in- 
volved, is  meant  one  the  determination  of 
which  under  our  form  of  government  is  in- 
trusted to  the  Judiciary,  as  distinguished 
from  the  other  co-ordinate  departments, 
when  and  only  when  such  question  is  made 
by  a  person  who  has  suffered  or  is  threaten- 
ed with  some  special  injury  which  he  seeks 
to  redress  or  prevent  Patton  v.  City  of 
Chattanooga,  66  8.  W.  414,  420i  108  Teno. 
197. 

JITDICZAX.  BEOORD. 

A  Judicial  record  is  a  precise  history  of 
a  suit  from  its  commencement  to  its  termina- 
tion, including  the  conclusions  of  law  there- 
on, drawn  by  the  proper  officer  for  the  pur- 
pose of  perpetuating  the  exact  state  of  facta. 
Burge  V.  Gandy,  41  Neb.  149,  59  N.  W.  350 
(citing  Davidson  v.  Murphy,  13  Conn.  213). 

A  Judicial  record  is  the  record  or  official 
entry  of  a  proceeding  in  the  court  of  Justice, 
or  of  tbe  official  acts  of  a  Judicial  officer  in 
an  action  or  special  proceeding.  Rev.  St 
Utah  1898,  S  3383;  Code  Civ.  Proc.  CaL  1903, 
§  1904. 

A  Judicial  record  is  the  record,  official 
entry,  or  flies  of  the  proceedings  in  a  court 
of  Justice,  or  of  the  official  act  of  a  Judicial 
officer  in  an  action,  suit,  or  proceeding.    Ann. 
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Codes  ft  St  Or.  1901,  f  741 ;    Neff  v.  Pen- 
noyer  (U.  8.)  17  Fed.  Caa.  1279,  1287. 

Blackstone  says  there  is  a  "judicial  rec- 
ord" where  the  acts  and  Judicial  proceedings 
are  eurolled  on  parchment  or  paper,  for  a 
perpetual  memorial  and  testimony,  which 
rolls  are  called  the  **records  of  the  court,"  and 
are  of  such  high  and  superemlnent  author- 
ity, that  their  truth  is  not  to  be  questioned. 
2  Chit  BL  Comm.  264.  Sir  Edward  Coke 
obeerves:  *'A  record  or  enrollment  is  a 
monument  of  so  high  a  nature,  and  im- 
porteth  In  Itself  such  absolute  verity,  If  it 
be  pleaded  there  is  no  such  record,  it  shall 
not  receive  any  trial  by  witness.  Jury,  or 
otherwise,  but  by  Itself."  When  a  final  Judg- 
ment has  once  been  pronounced  In  a  cause, 
and  the  term  at  which  it  Is  given  has  finally 
expired,  it  becomes  a  public  Judicial  record, 
carrying  with  It  the  sanctity  of  truth,  which 
cannot  be  Impeached  or  set  aside,  except  on 
tbe  ground  of  fraud.  Smith  v.  Dudley,  2 
Ark.  (2  Pike)  60,  62-65. 

Within  the  meaning  of  Shannon's  Code, 
f  5679,  providing  that  a  Judicial  record  Is 
proved  by  production  of  the  original  or  by  a 
copy  thereof,  certified  by  the  clerk  and  au- 
thenticated by  his  seal  of  office,  the  term 
"judicial  record"  Includes  the  bond  of  the 
constable,  which  Is  required  to  be  filed  in 
the  county  court.  Morgan  v.  Betterton,  69 
S.  W.  969,  970,  109  Tenn.  84. 

Jin>IOIAXi  REMEDY. 

"Judicial  remedies"  are  such  as  are  ad- 
ministered by  the  courts  of  Justice,  or  by 
Judicial  officers  empowered  for  that  purpose 
by  the  Constitution  and  statutes  of  the  state. 
Code  av.  Proc  Cal.  1903,  S  20. 

''Judicial  remedies"  are  such  as  are  de- 
termined by  the  courts  of  Justice,  or  by  Ju- 
dicial officers  empowered  for  the  purpose  by 
the  Constitution  and  the  statutes  of  the  state. 
Ck>de  Civ.  Proc.  Mont  1895,  f  846a 

JI7DI0IAI.  BALE. 

See,  also,  "Forced  Sale.'* 

A  Judicial  sale  Is  one  which  Is  made 
by  a  court  of  competent  Jurisdiction  In  a 
pending  suit  through  its  authorized  agent 
Terry  v.  Cole's  Bx'r,  80  Va.  695,  701;  Mc- 
Allister V.  Harman  (Va.)  42  8.  B.  920,  922. 

A  Judicial  sale  Is  a  sale  made  by  some 
competent  tribunal  by  an  officer  authorized 
by  law  for  the  purpose.  Terry  v.  Cole's 
Bx'r,  80  Va.  695,  701  (citing  Bouvier);  Stur- 
devant  v.  Norrls,  30  Iowa,  65,  71  (citing 
Bouv.  681);  Stidger  v.  Bvans,  19  N.  W.  850, 
851,  64  Iowa,  91;  National  Nickel  Co.  v. 
Nevada  Nickel  Syndicate  Co.  (U.  S.)  103  Fed. 
381,896. 

A  Judicial  sale  Is  one  made  by  the  court, 
and  one  who  bids  In  the  property  of  such 


a  sale  becomes  subject  to  the  orders  of  the 
court  Black  v.  Caldwell  (U.  S.)  83  Fed.  880, 
886. 

By  a  Judicial  sale  is  meant  one  made 
under  the  process  of  a  court  having  com- 
petent authority  to  order  It  by  an  officer 
legally  appointed  and  commissioned  to  selL 
WllUamson  v.  Berry,  49  U.  S.  (8  How.)  495, 
547,  12  L.  Bd.  1170;  Lawson  v.  De  Bolt,  78 
Ind.  563.  565. 

All  authorities  concur  that  Judicial  sales 
are  sales  made  by  the  court,  and  it  matters 
not  to  the  contrary  that  such  sale  Is  made 
through  the  Instrumentality  of  a  master,  a 
commissioner,  or  other  functionary  appoint- 
ed thereto  by  the  court  Ousley  T.  Bailey. 
36  S.  B.  750,  752,  111  Ga.  788. 

"Judicial  sale^  is  defined  as  a  sale  un- 
der a  Judgment,  order,  or  decree  of  the 
court ;  a  sale  under  Judicial  authority  by  an 
officer  legally  authorized  for  the  purpose, 
such  as  a  sheriff's  sale,  an  administrator's 
sale,  etc  Strasburger  v.  Quinter,  23  Pa.  Ck>. 
Ct  R.  481,  486. 

Forced  sale  and  Judicial  sale  are  Iden- 
tical In  Louisiana,  and  either  term  means  a 
sale  made  under  authority  and  process  at 
law  in  any  legal  proceeding  had  contradic- 
torily with  the  owner  before  any  court  of 
competent  Jurisdiction.  Woodward,  Wight  ft 
Co.  V.  Dillworth  (U.  S.)  75  Fed.  415,  418,  21 
C.  C.  A.  417. 

The  courts  of  Nebraska  have  construed 
''Judicial  sale"  to  apply  to  a  sale  of  real  es- 
tate under  process  of  the  court  whether 
upon  execution  or  order  of  sale.  Neligh  v. 
Keene,  20  N.  W.  277,  278,  16  Neb.  407. 

Some  of  the  cases  hold  that  a  sale  may 
be  considered  a  Judicial  one  only  where 
made  pendente  lite,  and  this  may  perhaps  be 
considered  the  general  technical  rule.  Law- 
son  v.  De  Bolt,  78  Ind.  563,  565.  See,  also, 
Ousley  V.  Bailey,  86  S.  B.  750,  752,  111  Qa. 
783;  National  Nickel  Ck>.  v.  Nevada  Nickel 
Syndicate  (U.  S.)  103  Fed.  891,  395. 

A  Judicial  sale  is  In  the  contemplation 
of  the  law  a  sale  made  pendente  lite — a  sale 
of  the  court ; '  and  the  court  is  vendor.  Ne- 
ligh V.  Keene,  20  N.  W.  277,  278,  16  Neb. 
407;  Bmerick  v.  Miller  and.)  62  N.  B.  284, 
285. 

Oonflrmation  aeeessaiy. 

Confirmation  Is  necessary  to  give  Judi- 
cial character  to  a  sale  by  the  court  Bmer- 
ick V.  Miller  (Ind.)  62  N.  B.  284,  285;  Dres- 
bach  V.  Stein,  41  Ohio  St  70,  77. 

Sales  by  order  of  court  in  partition  pro- 
ceedings, being  Judicial  sales,  must  be  re- 
ported to  the  court  for  confirmation,  and  un- 
til confirmed  they  are  of  no  effect  Burden 
▼.  Taylor,  27  S,  W.  849,  850.  124  Mo.  12. 
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Sales  made  by  order  or  decree  under 
directioii  of  the  court,  and  requiring  con- 
firmation by  the  court,  are  judicial  sales. 
Maul  r.  Hellmann,  68  N.  W.  112.  113,  39 
Neb.  322. 

A  sale  by  one  authorized  to  execute  the 
decree  In  chancery  is  not,  until  confirmed, 
a  sale  In  the  legal  sense.  It  is  only  a  sale 
in  the  popular  sense,  and  not  a  judicial  sale. 
An  accepted  bidder  acquires  by  the  mere 
acceptance  of  his  bid  no  independent  right 
to  haye  his  purchase  completed,  btt  is  mere- 
ly a  preferred  proposer  until  confirmation  by 
the  court  Jennings  t.  Dunphy,  50  N.  B. 
1045,  1046,  174  III  86  (citing  Rorer,  Jud. 
Sales,  S  124). 

A  judicial  sale  is  not  absolute  until  con- 
firmed. The  order  of  confirmation  gives  the 
judicial  sanction  of  the  court,  and,  when 
made,  relates  back  to  the  time  of  sale,  and 
carries  all  defects  and  irregularities,  except 
those  founded  in  want  of  jurisdiction  or  in 
fraud.  Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.  (U.  S.)  103  Fed.  391,  395. 

Sales  by  the  court  through  the  instru- 
mentality of  a  master,  a  commissioner,  or 
other  functionary  appointed  thereto  by  the 
court,  are  not  binding  or  valid,  and  confer 
upon  the  purchaser  no  right  to  the  property, 
until  confirmed  by  the  court;  and.  as  the 
confirmation  is  the  judicial  act  of  the  court, 
such  a  sale  becomes  a  judicial  sale.  Ousley 
V.  BaUey,  36  8.  B.  750,  752,  111  Ga.  783. 

The  law  requiring  an  administrator's 
sale  to  receive  the  approbation  of  the  court 
before  it  shall  be  binding  or  valid  to  pass 
the  title  in  effect  makes  the  sale  the  act  of 
the  court;  hence  the  propriety  of  denom- 
inating such  a  sale  a  "judicial  sale."  In 
those  states  in  which  execution  sales  are  not 
required  to  be  reported  to  the  courts  for  ap- 
proval, the  sheriff  sells  by  the  naked  au- 
thority of  the  writ,  and  if  his  sale  is  not 
void  the  title  passes  at  once  by  his  deed 
without  the  approval  of  the  court ;  whereas, 
if  the  sale  is  a  technical  judicial  sale  as  it 
is  now  understood— that  is  to  say,  a  sale 
under  a  decree  or  order  of  the  court,  and 
which  must  be  reported  to  the.  court  for  its 
approval — ^no  title  passes  until  its  approval. 
Nolnnd  V.  Barrett,  26  S.  W.  692,  694,  122 
Mo.  181,  43  Am.  St  Rep.  572. 

When  a  sale  under  foreclosure  is  con- 
Armed,  it  becomes  the  act  of  the  court,  or 
in  other  words  is  a  judicial  sale;  and  until 
such  confirmation  there  is  no  judicial  sale, 
and  no  title  passes  to  the  purchaser.  State 
▼.  Campbell,  60  N.  W.  32-34,  6  S.  D.  636. 

Adadnistrmtor's  sale. 

A  sale  of  land  made  by  an  administrator 
under  order  of  the  probate  court  to  raise 
money  for  payment  of  debts  is  a  judicial  sale. 
Maunly  v.  Pemberton,  75  N.  a  219,  220. 


A  sale  of  real  estate  of  an  intestate, 
made  by  his  administrator  in  pursuance  of 
the  order  of  the  district  court,  and  requiring 
(Httfirmation  by  the  court,  is  a  judicial  sale. 
Maule  V.  Hellmann,  68  N.  W.  112,  113,  89 
Neb.  822. 

A  sale  of  land  for  assets  made  by  an  ad- 
ministrator pursuant  to  the  judgment  of  the 
court  of  probate  in  a  special  proceeding 
therein  instituted  for  that  purpose,  is  a  ju- 
dicial sale,  as  much  as  a  sale  for  partition  or 
any  other  purpose.  Mauney  t.  Pemberton, 
75  N.  C.  219.  220. 

An  administrator's  sale  of  real  estate  un- 
der the  orders  of  a  probate  court,  in  those 
states  which  require  such  sales  to  be  report- 
ed to  the  court  for  its  approval  or  rejection, 
is  a  judicial  sale.  The  law  requiring  such 
sales  to  receive  the  approbation  of  the  court 
before  it  shall  be  binding  or  valid  to  pass  the 
title  in  effect  makes  the  sale  the  act  of  the 
court;  hence  the  propriety  of  denominating 
such  sales  "judicial  sales."  Noland  v.  Bar- 
rett, 26  S.  W.  692,  694^  122  Mo.  181,  43  Am. 
St  Bep.  572. 

Aaslcnee's  sale* 

A  sale  made  by  an  assignee  for  the  ben- 
efit of  creditors,  and  confirmed  by  the  court, 
is  a  "judicial  sale,"  within  the  meaning  of 
Act  March  11,  1675,  vesting  the  inchoate  in- 
terests of  married  women  in  the  lands  of 
their  husbands,  when  their  title  has  been  de- 
vested by  a  judicial  sale,  and  entitling  the 
wife  to  immediate  possession  on  partition. 
We  do  not  believe  that  the  Legislature,  in 
enacting  that  the  wife  might  assert  her  right 
to  her  interest  in  the  lands  of  her  husband, 
intended  that  the  words  ''judicial  sale" 
should  have  a  meaning  so  narrow  and  tech- 
nical as  to  include  only  one  made  pendente 
lite,  and  thus  excluding  a  sheriff's  sale.  If 
such  a  meaning  were  assigned  to  the  words, 
the  purpose  of  the  statute  would  be  de- 
feated, and  the  statute  would  be  of  very  lit- 
tle practical  effect  There  would  not  be  one 
case  in  a  thousand  where  it  would  apply. 
The  decisions  heretofore  made  clearly  annex 
a  much  broader  signification  to  the  words 
"Judicial  sale"  than  that  which  in  an  exact 
technical  sense  they  possess.  But  if  we  were 
driven  to  assign  to  the  words  "judicial  sale" 
the  most  rigid  and  narrow  technical  mean- 
ing, there  would  be  no  difficulty  in  the  case 
of  a  sale  by  an  assignee  in  Insolvency,  act- 
ing under  the  order  of  the  court  in  which  the 
matter  was  pending,  who  made  report  of  the 
sale  to  the  court,  and  on  which  an  order  of 
confirmation  was  entered.  Lawson  v.  De 
Bolt,  78  Ind.  563,  665. 

Where  a  husband  assigned  under  the 
statute  certain  real  estate  for  the  benefit 
of  his  creditors,  the  assignee's  sale  tfa^-eof 
is  such  a  judicial  sale  as  will,  under  Code,  S 
2440,  bar  the  wife's  interest  therein;    for. 
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while  not  strictly  a  sale  tinder  order  of  the 
court,  It  was  made  In  pursuance  of  the  mode 
provided  by  law  to  dispose  of  an  Insolvent 
person's  property,  and  Code,  §  2123,  provides 
that  the  assignee  shall  at  all  times  be  sub- 
ject to  the  order  of  a  court  of  justice.  Stid- 
ger  V.  Evans,  10  N.  W.  850,  851,  64  Iowa,  91 
(citing  Sturdevant  v.  Norris,  30  Iowa,  65). 

Where  a  probate  court,  in  the  exercise  of 
statutory  power,  made  an  order  for  the  pri- 
vate sale  of  real  estate  by  the  assiguces  for 
the  benefit  of  creditors,  under  which,  and  on 
the  terms  and  conditions  authorized  by  the 
court,  the  land  was  sold  by  the  assignees,  and 
where  the  sale  was  reported  to  the  court  and 
confirmed  by  it,  and  deeds  ordered  by  the 
court  were  made  and  delivered  to  the  pur- 
chasers, the  sale  was  a  Judicial  sale.  Dres- 
bach  V.  Stein,  41  Ohio  St  70,  77. 

Assignment  for  creditors. 

A  voluntary  assignment  and  conveyance 
of  property  by  a  debtor  for  the  benefit  of  all 
his  creditors  to  an  assignee  is  not  a  *'Judi- 
cial  sale,"  and  will  not  entitle  the  wife  of 
the  debtor  to  have  partition.  Willson  v.  Mil- 
ler, 66  N.  B.  757,  759,  30  Ind.  App.  586  (clt- 
Ing  Hall  V.  Barren,  92  Ind.  408). 

Attaahment  salf). 

A  sale  under  Judgment  and  order  of  a 
court  of  law,  in  a  suit  in  which  an  attach- 
ment issues,  is  not  a  Judicial  sale,  from  which 
there  can  be  no  redemption.  Beard  v  Wll- 
Bon,  12  S.  W   567,  569,  5?  Ark.  290. 

Zfaceontion  salt.. 

In  Georgia  the  term  "Judicial  sale"  Is 
used  to  denote  mo^e  than  what  are  known  In 
the  text-books  as  such,  and  includes  execu- 
tion sales  Seymour  v.  National  Building  & 
Loan  Ass'n,  42  S.  E.  518,  519,  116  Qa  285,  94 
Am.  St  Rep.  131. 

In  most  states  the  distinction  has  been 
consistently  maintained  between  Judicial 
sales  and  execution  sales.  In  those  states 
in  which  execution  sales  are  not  required  to 
be  reported  to  the  courts  for  approval,  the 
sheriff  sells  by  the  naked  authority  of  the 
writ,  and  if  his  sale  Is  not  void  the  title  pass- 
es at  once  by  his  deed,  without  the  approval 
of  the  court;  whereas.  If  the  sale  Is  a  techni- 
cal Judicial  sale,  as  It  Is  now  understood — 
that  is  to  say,  a  sale  under  a  decree  or  order 
of  the  court,  and  which  must  be  reported  to 
tht  court  for  Its  approval — no  title  passes 
until  its  approval.  Noland  v.  Barrett,  26  S. 
W.  692,  G94, 122  Mo.  181,  43  Am.  St.  Rep.  572. 

"Execution  sales  are  not  Judicial.  They 
must,  it  is  true,  be  supported  by  a  Judgment, 
decree,  or  order.  But  the  Judgment  is  not 
for  the  sale  of  any  specific  property.  It  is 
only  for  the  recovery  of  a  designated  sum  of 
money.  The  court  gives  no  directions,  and 
can  ^ve  none,  concerning  what  property  can 
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be  levied  on.  It  usually  has  no  control  over 
the  sale,  beyond  setting  it  aside  for  non- 
compliance with  the  statute.  The  chief  dif- 
ferences between  execution  and  Judicial  sales 
are  these:  The  former  are  based  on  a  gen- 
eral Judgment  for  so  much  money,  and  the 
latter  on  an  order  to  sell  specific  property. 
The  former  are  conducted  by  an  officer  of  the 
law  in  pursuance  of  the  directions  of  a  stat- 
ute; the  latter  are  made  by  the  agent  of  the 
court  In  pursuance  of  the  directions  of  the 
court.  In  the  former  the  sheriff  is  the  ven- 
dor; in  the  latter,  the  court.  In  the  former 
the  sale  is  usually  complete  when  the  prop- 
erty Is  struck  off  to  the  highest  bidder:  in 
the  latter  it  must  be  reported  to  and  ap- 
proved by  the  court."  Norton  v.  Reardon,  72 
Pac.  861,  863,  67  Kan.  302  (citing  Freeman). 

Foreolosnre  sale. 

A  sale  under  a  decree  of  foreclosure  of 
a  mortgage  in  Montana,  while  it  may  not 
possess  all  of  the  characteristics  of  a  Judicial 
sale  under  the  equity  practices,  must  be 
classed  as  such  a  sale.  Black  v.  Caldwell 
(U.  S.)  83  Fed.  880.  886. 

The  term  ''Judicial  sale,"  in  LawF  Iowa 
1802,  c.  151,  providing  that  a  widow  shall 
be  entitled  on  the  death  of  her  husband  to 
one-third  of  all  the  real  estate  in  which  he 
had  a  legal  or  equitable  interest  during  the 
marriage  which  had  not  been  sold  on  execu- 
tion or  other  Judicial  sale,  does  not  include 
a  foreclosure  sale  by  notice  under  the  pro- 
visions of  Laws  1851,  c,  118.  Sturdevant  v. 
Norris,  30  Iowa,  65,  71. 

A  sale  of  real  estate  at  public  outcry  by 
a  mortgagee,  under  a  power  In  the  mortgage 
authorizing  him  to  sell  at  public  or  private 
sale,  is  not  such  a  Judicial  sale  as  is  re- 
quired to  be  in  writing  by  the  Code,  though 
for  some  purposes  it  Is  equivalent  to  a  sale 
under  a  foreclosure  of  the  mortgage  by  a 
court  of  competent  Jurisdiction.  Seymour  v. 
National  Building  &  Loan  Ass'n,  42  S.  E.  518, 
519,  116  Oa.  285,  94  Am.  St.  Rep.  131. 

A  power  of  sale  granted  by  the  mort- 
gagor at  the  time  w^en  the  mortgage  la 
made  does  not  conflict  with  the  rules  estab- 
lished by  courts  of  equity.  The  object  of  the 
pledge  Is  to  secure  a  debt  To  effect  that 
purpose  the  right  of  disposition  must  exist 
somewhere  and  be  founded  an  the  contract 
of  the  parties,  either  express  or  Implied.  A 
"Judicial  sale**  is  but  the  enforcement  of  the 
contract;  one  mode  of  appropriating  the 
mortgaged  property  to  the  satisfaction  of  the 
debt  The  authority  resulting  from  the  con- 
tract which  a  court  may  exercise  in  behalf 
of  one  of  the  parties  the  mortgagor  may  con- 
fer upon  the  mortgagee  or  a  third  person 
without  any  violation  of  principle.  A  power 
to  dispose  of  the  property  to  satisfy  the  debt 
for  which  it  is  pledged  is  not  collateral,  but 
like  the  right  of  redemption.  Inheres  in  the 
subject    It  la  not  any  addition  to  the  mort- 
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gage,  but  a  part  of  it;  and  the  mode  in 
which  it  may  be  exercised  is  as  proper  a 
subject  of  agreement  as  the  terms  of  the 
mortgage  itself.  Lawrence  y.  Farmers'  Loan 
&  Trust  Co..  13  N.  Y.  200.  209. 

Partltioa  sale. 

Sales  of  land  by  order  of  the  court,  In 
proceedings  for  partition,  are  Judicial  sales. 
As  such  they  must  be  reported  to  the  court 
for  confirmation,  and  until  confirmed  they 
are  of  no  effect  Burden  v.  Taylor,  27  S.  W. 
349.  350.  124  Mo.  12. 

After  the  commencement  of  proceedings 
in  partition,  one  of  the  co-tenants,  who  was  a 
defendant,  mortgaged  his  undiylded  interest. 
Judgment  quod  partitio  flat  was  entered, 
imder  which  the  premises  were  sold.  Held, 
that  the  lien  of  the  mortgage  was  discharged, 
notwithstanding  Act  March  23,  1867,  which 
provides  that  the  lien  of  the  first  mortgage 
shall  not  be  destroyed  by  any  Judicial  or 
other  sale  whatever;  the  sale  not  being  a 
Judicial  one  within  the  statute,  the  phrase 
"Judicial  sale"  therein  meaning  such  a  sale 
as  should  transfer  the  title  to  a  special  and 
particular  estate  mortgaged,  while  a  single 
co-tenant's  interest  is  only  a  fractional  pro- 
portion of  the  land  of  which  it  forms  a  part 
Wright  V.  Vickers,  81  Pa.  (31  P.  F.  Smith) 
122,  128. 

Receiver's  sale. 

A  sale  made  by  a  receiver  of  a  national 
bank  under  an  order  of  a  court  of  competent 
Jurisdiction  is  a  Judicial  sale.  Schaberg  v. 
McDonald,  83  N.  W.  737,  739,  60  Neb.  493. 

A  sale  by  a  receiver  of  the  property  of  a 
national  bank  under  an  order  of  court,  in  ac- 
cordance with  the  provisions  of  section  5234 
of  the  Revised  Statutes,  constitutes  a  Judi- 
cial sale.  In  re  Third  Nat  Bank  (U.  S.)  4 
Fed.  775,  776. 

The  term  "Judicial  sale,"  within  the  rule 
that  the  doctrine  of  caveat  emptor  applies  to 
such  sales,  includes  the  sale  of  real  estate  by 
a  receiver.  Campbell  v.  Parker,  45  Atl.  116, 
118,  69  N.  J.  Eq.  342. 

The  receiver  of  a  bank  having  instituted 
proceedings  to  obtain  the  instruction  of  the 
court  as  to  the  disposition  to  be  made  of 
certain  assets,  a  reference  was  directed, 
pending  which  defendants  offered  to  pur- 
chase a  Judgment  in  favor  of  the  bank.  The 
referee  in  his  report  recommended  that  the 
defendants'  offer  be  accepted,  whereupon  the 
court  authorized  the  receiver  to  sell  and 
transfer  the  Judgment  to  the  defendants  for 
tiiie  sum  offered.  The  receiver  and  defend- 
ants then  made  arrangements  for  completing 
the  contract  It  was  held  that  it  was  a  "Ju- 
dicial sale,"  which,  on  defendants'  refusal 
to  complete,  could  be  enforced  by  motion. 
White  V.  Rand  (N.  Y.)  21  N.  B.  97,  99. 


Sheriff's  sale. 

A  sale  by  a  sheriff  under  a  general  exe- 
cution, which  he  has  levied  on  real  or  person- 
al property,  is  not  a  Judicial  sale,  strictly 
speaking.  Such  a  sale  is  a  ministerial  act, 
and  at  common  law,  if  the  officer  conformed 
to  the  established  regulations,  the  sale  was 
final  and  valid  as  soon  as  made.  Confirma- 
tion was  required  only  in  chancery  sales. 
Norton  V.  Beardon,  72  Pac.  861,  863,  67  Kan. 
302. 

Some  of  the  cases  hold  that  a  sale  may 
be  considered  a  Judicial  one  only  where  made 
pendente  lite,  and  that  a  sale  by  a  sheriff 
is  -  therefore  not  a  Judicial  sale,  and  this 
may,  perhaps,  be  considered  the  general 
technical  rule.  Lawson  v.  De  Bolt,  78  Ind. 
563,  565. 

A  sherilTs  sale  is  a  Judicial  sale.  Stras- 
burger  v.  Guinter,  23  Pa.  Co.  Ct  B.  481,  486. 

Article  2616  of  the  Bevised  Civil  €ode 
of  Louisiana  says  that  sales  made  by  author- 
ity of  law  are  of  two  kinds:  (1)  Those 
which  take  place  when  the  property  of  a 
debtor  has  been  caused  by  order  of  the 
court  to  be  sold  for  the  purpose  of  paying  the 
creditors;  (2)  those  which  are  ordinary,  in 
matters  of  succession  or  partition.  Thus  a 
sale,  though  made  by  a  sheriff  and  under  or- 
der of  a  court  which  was  wholly  voluntary, 
is  not  a  forced  or  a  Judicial  sale.  Wood- 
ward, Wight  &  Co.  V.  Dillworth  (U.  S.)  75 
Fed.  415,  418,  21  C.  C.  A.  417. 

Trustee's  sale. 

A  sale  made  by  a  trustee,  who  has  been 
authorized  by  decree  to  sell  lands,  is  not  a 
Judicial  sale,  but  simply  a  sale  by  a  private 
individual  authorized  to  make  it  Such  a 
sale  is  made  without  process,  not  by  an  offi- 
cer in  any  sense  of  the  word,  but  by  a  private 
person  to  a  private  person,  after  negotiation 
between  them.  Williamson  v.  Berry,  49  U. 
S.  (8  How.)  495,  547,  12  L.  Ed.  1170. 

Where  suit  was  brought  by  M.,  as  trus- 
tee of  B.,  to  partition  lands  between  C.  and 
the  heirs  of  B.,  and  to  sell  the  part  assigned 
to  B.'8  heirs,  and  after  confirmation  of  the 
report  partitioning  the  land  H.  purchased  the 
land  under  an  agreement  with  C.  and  M., 
and  the  sale  was  reported  to  the  court  by  M., 
trustee,  and  it  entered  a  decree  approving 
and  confirming  it  and  directing  that  the  pur- 
chase price  be  paid  to  the  general  receiver 
of  the  court,  by  referring  to  it  as  a  sale  made 
by  M.,  trustee,  and  C.  in  his  own  right,  it 
was  not  a  Judicial  sale.  McAllister  v.  Hai^ 
man  (Ya.)  42  S.  E.  920,  922. 

A  sale  under  a  decree  of  court  is  Judicial, 
when  such  sale  is  not  made  exclusively  un- 
der the  powers  of  a  trust  deed.  Chew  T.  Hy- 
man  (U.  S.)  7  Fed.  7,  15. 
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XUBICIAIi  SEQUESTBATIOir. 

By  the  Code  of  Louisiana  a  mandate 
ordering  the  sheriff  in  certain  cases  to  take 
into  his  possession  and  to  keep  a  thing  of 
w^hich  another  person  has  the  possession  un- 
til after  the  decision  of  a  suit,  in  order  that 
it  be  delivered  to  him  who  shall  be  adjudged 
entitled  to  have  the  property  or  possession 
of  that  thing,  is  called  a  "judicial  sequestra- 
tion." Baldwin  v.  Black,  7  Sup.  Ct  326,  S28, 
119  U.  S.  643,  30  L.  Ed.  630. 

JUBIOIAXf  SETTLEMIINT. 

The  expression  ''judicial  settlement,** 
where  it  is  applied  to  an  account,  signifles 
a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties 
to  the  special  proceeding,  either  for  all  pur- 
poses, or  for  certain  purposes  specified  In  the 
statute;  and  an  account  thus  made  conclu- 
sive Is  said  to  be  ''judicially  settled."  Code 
Civ.  Proc.  N.  Y.  1809,  {  2514,  subd.  8. 

A  settlement  of  an  executor's  account  in 
a  proceeding  to  which  decedent's  wife  alone 
was  cited  is  a  judicial  settlement,  though 
the  remaindermen  were  not  bound  thereby. 
In  re  Willard's  Estate,  9  N.  Y.  Supp.  555,  567, 
2  Con.  Sur.  112. 

JUDIOIAIi  SUBDIVISIOir. 

Whenever  the  terms  "county,"  "subdivi- 
sion," or  "judicial  subdivision,"  as  employed 
in  the  Code  of  Criminal  Procedure,  In  defin- 
ing or  describing  the  territorial  or  local  ju- 
risdiction of  any  magistrate  or  court,  or  in 
restraining,  enlarging,  or  otherwise  confer- 
ring authority  upon  any  court,  ofllcer,  or  per- 
son of  this  state,  they  are  deemed  to  be  em- 
ployed in  the  same  sense  and  interchange- 
ably, except  when  a  different  sense  plainly 
appears;  as,  for  example:  (1)  The  term 
"county,"  when  so  employed.  Includes  an  or- 
ganized county,  or  an  organized  county  and 
such  unorganized  counties,  or  other  territory 
or  parts  of  this  state,  as  now  are  or  as  may 
be  hereafter  by  law  attached  to  such  organ- 
ized county  for  judicial  purposes:  <2)  the 
term  "subdivision"  when  so  employed  In- 
cludes an  organized  county,  or  an  organized 
county  and  such  unorganized  county  or  coun- 
ties, or  other  territory  or  parts  of  this  state, 
as  now  are  or  as  may  be  hereafter  by  law 
attached  to  such  organized  county  for  judi- 
cial purposes;  (3)  the  term  "judicial  subdi- 
vision," when  so  employed,  Includes  an  or- 
ganized county,  or  an  organized  county  and 
such  unorganized  county  or  counties,  or  other 
territory  or  parts  of  this  state,  as  now  are 
or  as  may  be  hereafter,  by  law,  attached  to 
such  organized  county  for  judicial  purposes. 
Rev.  Codes  N.  D.  1809,  f  8511. 

JUDIOZAX.  TBIAIte 

•  A   "judicial  trial"  means  a  fair  trial. 
The  court  has  no  discretionary  power  to  com- 


pel a  party  to  submit  to  a  trial  that  is  not 
fair.  Baldwin  v.  Grand  Trunk  Ry.  Co.,  15 
AtL  411,  412,  64  N.  H.  5»a 

JITDIOZAXi  TBEBUH AL. 

The  term  as  it  is  ordinarily  used  does 
not  include  the  board  of  railroad  commis- 
sioners. It  is  a  body  who  has  the  power 
and  whose  duty  it  is  to  ascertain  and  de- 
termine the  rights  and  enforce  the  relative 
duties  of  contending  parties.  State  v.  New 
Haven  A  N.  Co.,  43  Conn.  351,  882. 

A  board  of  arbitrators  is  not  a  "court" 
or  "judicial  tribunal,"  in  any  proper  sense 
of  those  terms.  It  has  none  of  the  powers 
that  appertain  to  courts  to  regulate  their  pro- 
ceedings or  enforce  their  decisions^  An 
"award,"  when  made,  is  more  in  the  nature 
of  a  contract  than  of  a  "judgment"  It  is 
but  the  consummation  of  the  contract  of  sub- 
mission; its  appropriate  and  legitimate  re- 
sult Hence  it  is  held  that  the  fact  that  a 
Judgment  rendered  on  Sunday  Is  void  does 
not  render  an  award  made  on  Sunday  Illegal. 
Blood  V.  Bates,  31  Vt  147,  14& 

JITDICIAI.  WBIT. 

Scire  facias  Is  deemed  a  "judicial  writ" 
though  unlike  other  judicial  writs,  as,  for 
example,  the  ordinary  writs  of  execution. 
It  is  so  in  the  nature  of  an  original  that  the 
defendant  may  plead  to  it  so  that  the  pro- 
ceeding is  considered  an  action,  and  Is  em- 
braced in  a  release  of  actions ;  but  it  is  said 
on  the  highest  authority  that,  when  it  is 
founded  on  a  recognizance,  its  purpose  is,  as 
in  case  of  judgments,  to  have  execution.  Al- 
though it  is  not  a  continuation  of  a  former 
suit  as  in  the  case  of  an  execution,  yet,  not 
being  a  commencement  or  foundation  of  an 
action,  it  is  not  an  original  writ  but  a  judi- 
cial writ  and.  at  most  only  in  the  nature  of 
an  original  action.  Pullman's  Palace  Car  v. 
Washburn  (U.  S.)  66  Fed.  700.  702. 

JUDICIAIXY  NOTIFT. 

By  the  expression  "judicially  notify"  the 
defendant  the  court  must  be  understood  to 
mean  judicially  notify  him  by  means  of  a 
citation,  because  no  other  mode  of  judicial 
notification  Interruptive  of  prescription  is 
known  to  our  law.  Schwartz  v.  Lake,  34 
South.  06,  98,  109  La.  108L 

JUDICIARY. 

The  laws  of  a  free  government  are  con- 
strued and  applied  by  the  judiciary,  or  judi- 
cial department  This  department  has  dis- 
tinct and  independent  powers,  designed  to 
operate  as  a  check  upon  those  of  the  legis- 
lative and  executive  departments.  It  is  con- 
fined to  its  own  functions,  and  can  neither 
encTQg^eli  ^I^^  ^^  ^  made  subordinate  to 


JUDICIABY 


3872 


JUNCTION 


those  of  another.  In  determining  the  validity 
of  the  anti-monopoly  act  (Laws  18d9,  c.  600), 
authorizing  a  justice  of  the  Supreme  Court 
to  appoint  a  referee  to  take  testimony,  which 
the  Legislature  could  authorize  the  Judge 
himself  to  take  out  of  court,  the  court  said: 
"While  the  performance  of  administrative 
duties  cannot  be  imposed  by  the  Legislature 
upon  the  Supreme  Court  as  such,  except  as  to 
matters  Incidental  to  the  exercise  of  judicial 
powers,  yet  for  many  years  and  without  seri- 
ous question  acts  have  been  passed  conferring 
upon  the  justices  of  that  court  authority  out 
of  term  to  perform  a  variety  of  functions  ad- 
ministrative or  semiadminlstrative  in  char- 
acter." In  re  Davies,  61  N.  E.  118,  121,  108 
N.  Y.  89,  66  L.  R.  A.  855. 

The  judiciary  is  a  co-ordinate  department 
of  the  government,  and  is  not  a  mere  subor- 
dinate branch,  dependent  for  existence  and 
power  on  the  legislative  will.  Edwarda  v. 
Dykeman,  96  Ind.  609,  618. 

The  word  "judicial,"  as  used  in  speaking 
of  a  judicial  department  of  government, 
means  that  department  of  government  which 
interprets  and  applies  laws.  In  re  Railroad 
ComYs,  50  N.  W.  276,  277,  16  Neb.  679  (citing 
VVebst  Diet). 

JtJDICIARY  POWERS. 

"Judiciary  powers"  is  used  to  designate 
with  clearness  that  department  of  govern- 
ment which  it  was  Intended  should  interpret 
and  administer  the  law.  State  v.  Whitford, 
11  N.  W.  424,  426,  54  Wis.  16a 

JUDICIOUSLY. 

In  an  action  for  damages  for  Injury  to 
property  caused  by  grading  of  streets,  the 
lower  court,  in  defining  the  degree  of  care  in- 
cumbent upon  the  city  in  doing  such  work, 
charged  that  it  was  the  city's  duty  to  act 
"judiciously,  prudently,  and  cautiously."  In 
the  same  connection  it  charged  that  the  city 
was  bound  to  construct  such  work  in  a  safe, 
careful,  and  skillful  manner.  It  was  held 
that  there  was  no  error  in  using  the  words 
"judiciously  and  prudently."  The  analysis  of 
these  words  made  by  the  court  is  as  follows: 
"A  prudent  man  is  a  cautious  man,  practi- 
cally wise;  and  to  act  judiciously  is  to  exer- 
cise good  judgment,  to  act  skillfully,  with 
discretion  or  wisdom,  prudently.  ♦  •  ♦  It 
would  be  doing  violence  to  the  language  used 
in  the  several  parts  of  the  charge,"  said  the 
court,  "to  suppose  that  the  jury  held  the  city 
to  any  higher  degree  of  care  or  skill  than  the 
law  clearly  requires  In  consequence  of  the 
use  of  these  words.  They  do  not  imply  the 
use  of  a  high  scientific  skill  or  the  largest 
amount  of  wisdom,  but  such  as  might  be  nec- 
essary for  a  proper  and  prudent  accomplish- 
ment of  the  work  undertaken;  and  this  is 
required  to  be  In  proportion  to  the  character 


of  the  Improvement  and  the  magnitude  or 
extent  of  the  injury,  which  will  be  likely  to 
result  from  the  want  of  proper  skill  and  pru- 
dence." Cotes  y.  City  of  Davenport,  9  Iowa, 
227,  23a 

Acting  judiciously  is  not  always  acting 
judicially,  so  that,  though  a  county  court  may 
be  requh-ed  to  act  judiciously— that  is,  with 
good  judgment — ^they  do  not  necessarily  act 
judicially.  In  re  Saline  County  Subscrip- 
tion, 45  Mo.  62,  53,  100  Am.  Dec  837. 


JUDICIUM. 

"Judicium"  Is  a  proceeding  before  a  Ju- 
dex, or  judge.  State  v.  Whitford,  11  N.  W. 
424,  426,  54  Wis.  150. 


JUGGLER. 

One  who  practices  or  exhibits  tricks  by 
sleight  of  hand;  one  who  makes  sport  by 
tricks  which  make  a  false  show  of  extraor- 
dinary dexterity.  Thus  tricks  of  a  mesmer- 
ist, as  mesmerizing  part  of  the  body,  making 
the  leg  and  arm  stiff,  bring  the  show  within 
the  definition  of  jugglers,  who  are  required 
to  have  a  license.  Thurber  v.  Sharp  (N.  Y.) 
13  Barb.  627,  62& 

JUMP. 

The  phrase,  "Jump  off  quick,  if  you  are 
going  to,"  as  used  by  the  conductor  of  a  rail- 
road train  to  a  party  who  assisted  another 
onto  the  train,  which  started  before  he  could 
alight,  were  words  of  advice,  and  did  not 
constitute  a  requirement  to  leave  the  train. 
Evansvllle  &  T.  H.  R.  Co.  v.  Athon,  83  N.  E. 
469,  471,  6  Ind.  App.  295,  51  Am.  St  Rep. 
303;  Vimont  v.  Chicago  ft  N.  W.  R.  Co.,  32 
N.  W.  100,  101,  71  Iowa,  5& 

JUNCTION. 

In  the  ordinary  acceptation,  as  applied 
to  railroads,  the  "junction"  U  the  point  or 
locality  where  two  or  more  lines  of  railway 
meet  Two  lines  of  distinct  companies,  or 
separate  roads  of  the  same  company,  or  a 
main  line  and  a  branch  road  of  the  same  com- 
pany, may  have  points  of  union  or  meeting, 
styled  "junctions";  but  this  can  hardly  be 
predicated  of  a  single  continuous  road  from 
one  point  to  another.  United  States  v.  Ore- 
gon &  C.  R.  Co.,  164  U.  S.  626,  640,  17  Sup. 
Ct  166,  41  L.  Ed.  641;  Id.  (U.  S.)  57  Fed.  426, 
429. 

The  phrase,  "Junction  of  Gold  street  and 
Fiske  avenue,"  In  a  notice  to  a  city  that 
plaintiff  fell  and  was  injured  on  *'a  sidewalk 
or  highway  known  and  called  Gold  street  at 
the  junction  of  Gold  street  and  Fiske  ave- 
nue" was  used  in  a  looser  popular,  practical 
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sense,  as  including  the  open  space  made 
where  these  highways  met  and  mingled,  as 
it  would  appear  to  one  on  the  ground  there, 
and  did  not  mean,  and  could  not  be  well  un- 
derstood to  mean,  a  fixed  mathematical  point 
The  notice  was  a  sufficient  description  of  the 
place  where  the  injury  occurred,  within  Pub. 
Acts  1895,  c.  172,  requiring  such  notice  to  de- 
scribe the  place  of  the  accident  Wood  ▼. 
Borough  of  Stafford  Springs,  51  Atl.  129,  130, 
74  Conn.  437. 

Where  a  boundary  line  of  a  lot  is  de- 
scribed as  beginning  at  the  Junction  of  cer- 
tain streets,  it  will  be  understood  to  mean  the 
junction  of  the  side  lines  of  the  streets  ad- 
joining the  property  conveyed.  Hughes  v. 
Providence  &  W.  R.  Co.,  2  R.  I.  608,  513. 

The  "mouth"  of  a  creek  or  river,  or  the 
••Junction*'  of  a  creek  or  river  with  a  river,  is 
the  point  where  the  middle  of  the  channel  of 
each  intersects  the  other.  Rev.  St  Ariz. 
1901,  par.  931. 

JUNE  LOADING. 

Contracts  for  the  shipment  of  grain  and 
cattle  in  a  vessel  for  "June  loading"  are  to 
be  construed  to  mean  that  the  shippers  may 
cancel  the  contracts  if  the  vessel  is  not  ready 
to  receive  their  shipments  during  the  month 
of  June.  Stumore  v.  Shaw,  11  Atl.  300,  862, 
68  Md.  11,  6  Am.  St  Rep.  412. 

JUNIOR. 

The  word  ••Junior,'*  or  ••Jr.,"  meaning 
younger,  later  born,  later  in  office  or  rank,  is 
no  part  of  the  name  of  a  person  who  uses  it 
but  is  a  mere  description  of  the  person. 
Goodwin  V.  State,  15  South.  571,  574,  102  Ala. 
87;  Windom  v.  State,  72  S.  W.  193,  194,  44 
Tex.  Cr.  R.  514. 

The  word  ••Junior,"  as  added  to  a  per- 
son's name,  is  no  part  of  the  name,  but  only 
an  addition  or  description  used  to  designate 
the  individual  referred  to,  and  where  no  ad- 
dition is  required  by  law  an  error  in  it  can- 
not invalidate  it  Therefore  an  enrollment 
in  the  militia  of  "L.  C,  Jr.."  as  •'L.  C,  Sec- 
ond," is  valid.  Cobb  v.  Lucas,  32  Mass.  (15 
Pick.)  7,  9. 

The  addition  of  the  character  "Jr."  to  a 
man's  name  is  not  a  part  of  the  name,  and 
though  attached  to  the  name  in  one  case  and 
not  In  another,  raises  no  doubt  of  the  identity 
of  the  person,  when  the  change  is  readily 
accounted  for  on  other  grounds.  Blake  & 
Goodhue  v.  Tucker,  12  Vt  39,  45;  Common- 
wealth V.  Perkins,  18  Mass.  (1  Pick.)  388; 
Headley  v.  Shaw,  39  111.  354,  366;  State  v. 
Weare,  38  N.  H.  314.  317. 

The  addition  of  ••Junior"  is  no  part  of 
the  name  of  a  person.  It  is  a  mere  descrip- 
tion of  the  person,  and  Intended  only  to  des- 


ignate between  different  persons  of  the  same 
name.  It  is  a  casual  and  temporary  discrim- 
ination.' It  may  exist  one  day  and  cease  the 
next  People  v.  Collins  (N.  Y.)  7  Johns.  549, 
552;  Simpson  v.  Dlx.  131  Mass.  179,  184; 
Commonwealth  v.  Perkins,  18  Mass.  (1  Pick.) 
388;  Coit  v.  Starkweather,  8  Conn.  289,  293; 
Padgett  V.  Lawrence  (N.  Y.)  10  Paige,  Ch. 
170,  177,  40  Am.  Dec.  232;  Johnson  v.  Elli- 
son, 20  Ky.  (4  T.  B.  Mon.)  526,  527,  16  Am. 
Dec.  163;  Jameson  v.  Isaacs,  12  Vt  611,  613; 
Brainard  v.  Stilphin,  6  Vt  9,  27  Am.  Dec. 
53J;  Carleton  v.  Townsend,  28  Cal.  219,  222; 
I  Davids  V.  People,  61  N.  E.  537,  540,  192  111. 
176;  Bonardo  y.  People,  182  111.  411,  55  N. 
B.  519. 

In  deed. 

The  addition  of  ••Junior"  is  no  part  of  a 
person's  name,  but  It  is  used  as  merely  de- 
scriptive of  the  person,  and  is  assumed,  ap- 
plied, and  discarded  at  will.  Where  a  father 
and  son  were  of  the  same  name,  and  land 
was  purchased  by  the  father,  and  the  deed 
made  in  such  name  with  the  addition  of  the 
word  "Junior,"  such  addition  was  not  con- 
clusive that  the  son  was  intended  as  the 
grantee.  This  addition  to  a  name  is  at  the 
best  but  presumptive  evidence  that  of  two 
persons  bearing  the  same  name  the  person 
thus  designated  is  the  younger,  and  the  deed, 
though  not  conclusive,  was  held  to  furnish 
a  presumption  that  by  the  addition  of  the 
word  "Junior"  the  son  was  intended  to  be 
designated.  Prentiss  y.  Blake,  34  Vt  460, 
465,  466. 

In  indiotment. 

The  addition  of  the  word  ••Junior,"  or 
'•Jr.,'*  to  a  name  in  an  indictment  is  mere 
matter  of  description,  and  the  failure  to  add 
it  to  the  name  in  another  place  in  the  indict- 
ment is  no  variance.  Geraghty  v.  State,  11 
N.  B.  1,  2,  110  Ind.  104;  City  and  County  of 
San  Francisco  v.  Randall,  54  Cal.  408,  410; 
Allen  V.  State,  52  Ind.  486,  488;  State  v. 
Best  12  S.  B.  907,  908,  108  N.  C.  178.  747; 
Wesley  y.  State  (Tex.)  73  S.  W.  960.  961. 

Where  there  are  two  persons  of  the  same 
name,  father  and  son,  residing  in  the  same 
town,  and  the  latter  uses  a  well-known  addi- 
tion to  his  name,  as  ''Jr.,"  to  distinguish  him 
from  his  father,  and  he  is  usually  known  by 
such  designation,  an  indictment  in  order  to 
allege  any  offense  as  committed  by,  with,  or 
against  him,  should  connect  with  his  name 
the  ordinary  addition  which  is  by  himself 
and  others  used  to  distinguish  him  from  his 
father,  and  in  the  absence  of  such  addition 
the  indictment  must 'be  understood  to  allege 
the  offense  to  have  been  committed  by,  with, 
or  against  the  latter.  State  y.  Vittum,  9  N. 
H.  519,  521. 

In  legal  prooeedincs  and  papers. 

"Junior,"  as  added  to  the  name  of  a  per- 
son, IB  mere  matter  of  description,  and  forma 
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uo  part  of  the  name.  It  is  not  necessary  to 
add  the  word  to  a  person's  name  in  a  writ 
or  other  legal  paper.  People  v.  CJook,  14 
Barb.  259,  299 ;  Bidwell  v.  Coleman,  11  Minn. 
78,  87  (Gil.  45,  52). 

Where  a  patent  to  land  was  issued  "to 
the  heirs  of  David  E.  Groce,"  and  the  pro- 
ceedings in  probate  court  were  on  adminis- 
tration of  the  estate  of  "David  E.  Groce,  Jr.," 
the  court  held  that  the  addition  of  "Jr."  was 
no  part  of  the  name,  and  that  the  identity 
of  the  intestate  was  sufficiently  shown.  Clark 
V.  Groce,  41  S.  W.  668,  669,  16  Tex.  Civ.  App. 
453. 

The  word  "Junior,"  or  its  abbreviation, 
"Jr.,"  when  added  to  a  name,  is  no  part 
thereof,  but  merely  serves  for  convenient  dis- 
tinction. If  the  description  is  omitted  from 
the  plaintiff's  name  in  a  summons,  and  the 
right  defendant  appears  and  pleads,  he  can- 
not afterwards  object  to  the  uncertainty. 
Kincaid  v.  Howe,  10  Mass.  203,  205. 

In  an  action  of  debt  brought  by  "S.  B., 
Junior,"  on  a  judgment,  the  declaration  set 
forth  the  record  of  a  judgment  in  favor  of 
"S.  B.,"  but  the  record  produced  set  forth 
a  judgment  recovered  by  "S.  B.,  Junior." 
Held,  that  the  word  "junior,"  while  not  be- 
ing a  part  of  the  person's  name,  is  used  to 
distinguish  a  person,  as  where  the  father  and 
son  are  of  the  same  name,  and  should  not  be 
disregarded  as  meaningless ;  hence  there  was 
a  variance  between  the  declaration  and  the 
proof.  Boyden  v.  Hastings,  84  Mass.  (17 
Pick.)  200. 

"Jr."  is  no  part  of  a  name  of  the  person, 
and  hence,  where  plaintiff  is  spoken  of  in 
the  title  to  one  action  as  "Mary  Mahoney," 
and  in  the  other  as  "Mary  Mahoney,  Jr.," 
the  abbreviation  "Jr."  may  be  regarded  as 
surplusage  and  will  not  constitute  a  vari- 
ance. State  V.  Dankwardt  77  N.  W.  495,  496, 
107  Iowa.  704. 

In  an  action  by  "F."  to  recover  on  a 
judgment  alleged  to  have  been  recovered  by 
him,  an  objection  to  the  record,  when  it  was 
Introduced  in  Evidence,  because  the  judgment 
appeared  to  have  been  recovered  in  favor  of 
"F.,  Jr.,"  was  not  well  taken.  Such  evidence 
did  not  constitute  a  variance ;  it  having  been 
held  in  various  cases  that  "Jr."  Is  no  part 
of  a  man's  name.  Weber  v.  Fickey,  62  Md. 
600,  512. 

A  record  of  a  judgment  against  "Daniel 
Goodrich,  Jr.,"  will  not  support  the  issue  un- 
der a  nul  tiel  record  pleaded  to  a  record  of  a 
judgment    against    "David    Goodrich."      De ' 
Kentland  v.  Somers,  2  Root  (Ck)nn.)  437.  ' 

The  addition  of  "Junior"  to  a  name  Is 
mere  matter  of  description  and  forms  no  part 
of  the  name.  It  is  generally  to  distinguish 
between  a  father  and  a  son  of  the  sahie  name 
who  reside  at  the  same  place ;  but  the  addi- 
tion is  useless,  and  the  omission  thereof  fur-   (Tex.)  72  S.  W.  175,  177. 


nishes  no  ground  of  objection  on  account  of 
variance,  where  there  is  any  other  addition 
or  description  by  which  the  real  party  intend- 
ed can  be  ascertained.  The  omission  of  the 
addition  "Junior"  to  the  name  of  a  defend- 
ant In  a  writ  of  error  is  no  cause  for  quash- 
ing the  writ,  where  there  Is  any  other  descrip- 
tlo  personee  by  which  the  real  party  can  be 
ascertained.  Fleet  ▼•  Youngs  (N.  Y.)  11 
Wend.  622,  626. 

The  word  "junior"  is  no  part  of  a  name, 
but  is  merely  descriptive  of  the  person,  and 
is  usually  adopted  to  designate  the  son  when 
the  father  bears  the  same  name.  The  omis- 
sion of  the  term  "Jr."  after  plaintifTs  name 
in  rendering  judgment  In  his  favor  is  Imma- 
terial, though  he  is  so  described  in  the  plead- 
ings and  summons.  Loveland  y.  Seara»  1 
Colo.  433,  435. 

JUNIOR  MORTGAGEE. 

As  assigns,  see  "Assigns." 

JUNIOR  TITLE* 

Const  art.  14,  |  2,  provides  that  land 
certificates  shall  be  located  only  upon  vacant 
and  unappropriated  public  land,  and  not  upon 
any  land  titled  or  equitably  owned  under 
color  of  title  from  the  sovereignty  of  the 
state,  etc.  Held,  that  while  a  grant  made 
by  the  state  of  Coahuila  and  Texas,  subse- 
quent to  the  issuance  of  title,  which  would, 
whether  valid  or  not,  constitute  the  land  "ti- 
tled land,"  or  a  patent  from  Texas  Issued 
prior  to  the  adoption  of  the  present  Consti- 
tution, or  subsequently  under  a  location  made 
before,  would  constitute  a  "junior  title,"  yet 
fi  mere  location  made  after  the  adoption  of 
the  Constitution  on  such  "titled  land"  would 
not  constitute  those  making  it  the  holders  of 
a  "Junior  title."  Texas  Mexican  Ry.  Co.  v. 
Locke,  12  S.  W.  80,  90.  74  Tex.  370. 

JUNK. 

"Junk"  is  defined  as  worn-out  and  dis- 
carded material  in  general  that  may  be  turn- 
ed to  some  use,  especially  old  rope,  chain, 
iron,  copper,  parts  of  machinery,  and  bottles, 
gathered  up  and  bought  by  tradesmen,  called 
"junk  dealers";  hence  rubbish  of  any  kind, 
odds  and  ends.  Cent.  Diet  But  within  Tar- 
iff Act  July  24,  1897,  c.  11.  |  2,  Free  List, 
par.  588,  30  Stat  198  tU.  S.  Comp.  St  1901, 
p.  1690],  allowing  junk  to  be  Imported  free 
of  duty,  second  hand  bottles,  capable  of  being 
used  as  bottles,  are  not  junk.  Carberry  v. 
United  States  (U.  S.)  116  Fed.  778. 

JUNK  BUSINESS. 

The  "junk  business"  is  purchasing  old 
iron,  brass,  bottles,  and  things  of  that  sort 
and  selling  them  again.    Hennlngberg  y.  State 
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JUNK  SHOP.  I 

A  "junk  shop'*  Is  defined  to  be  a  place  I 
where  junk  is  bought  and  sold,  and  junk  , 
seems  to  consist  of  odds  and  ends,  such  as  j 
old  metal,  ropes,  rags,  etc.    Every  junk  shop, 
it  Is  said,  is  a  secondhand  store ;    but  not 
every  secondhand  store  Is  a  junk  shop.    The 
term  "secondhand  store,"  If  not  qualified  or 
limited,  would  include  any  store  in  which 
any  kind  of  secondhand  goods  are  dealt  in, 
as,  for  example,  secondhand  furniture  or  sec- 1 
ondhand  books.     But  stores  in  which  these  I 
articles  are  dealt  in  would  not  necessarily  | 
be  junk  shops.    The  word  "junk,"  which  Is 
of  nautical  origin,  originally  meant  old  or ' 
condemned  cable  and  cordage  cut  into  small  | 
pieces,  which,  when  untwisted,  were  used  for  | 
various  purposes  on  the  ship.     Hence  the 
word  afterwards  came  to  mean  worn-out  or 
discarded  material  In  general.     A  store  in 
which  furniture,  both  new  and  secondhand, 
is  exclusively  dealt  In,  Is  held  not  to  be  a 
"junk  shop,"  within  the  meaning  of  a  city 
ordinance  requiring  a  license  of  any  person 
keeping  a  secondhand  store  and  junk  shop. . 
City  of  Dulnth  v.  Bloom,  55  Minn.  d7,  66  N.  | 
W.  580,  21  L.  R.  A.  689  (cited  in  Common- 1 
wealth  y.  Ringold,  65  N.  E.  374,  182  Mass. 


thus  distinguished  from  "jura  in  rem,"  which 
are  rights  only  available  against  the  world 
at  large.  Cross  v.  Armstrong,  10  N.  E.  16c), 
164,  44  Ohio  St  613. 

JURA  IN  REM. 


A  "junk  shop"  to  a  place  where  odds  and 
ends  are  purchased  or  sold,  and  a  conviction 
for  keeping  a  junk  shop  without  a  license  is 
proper,  where  the  proof  shows  that  defend- 
ant bought  and  sold  old  metals,  .old  ropes, 
rags,  and  other  odds  and  ends.  Charle^tton 
City  Council  v.  Goldsmith  (S.  C.)  12  Rich. 
Law,  470,  473. 

JUNKET. 

The  Century  and  Standard  Dictionaries 
show  that  the  word  "junket"  is  recognized 
In  the  English  language  as  meaning  a  sweet- 
meat or  cream  cheese,  or  a  delicacy  made 
of  curds,  flavored  and  served  with  cream; 
also  a  drink  made  of  cream,  rennet,  spice, 
and  spirits.  The  word,  when  used  In  con- 
nection with  the  word  "tablets,"  in  making 
a  food  or  delicacy  sold  and  advertised  under 
the  name  of  "junket  tablets,"  was  held  to 
have  acquired  a  secondary  meaning  as  Iden- 
tifying the  preparation,  and  the  owner  there- 
of was  held  entitled  to  an  injunction  against 
the  use  by  defendant,  a  later  manufacturer, 
of  the  name  of  "junket  capsules,"  for  a  sim- 
ilar preparation  put  up  in  capsules,  but  that 
defendant  had  the  right  to  designate  his 
preparation  as  for  use  In  making  junket,  pro- 
vided the  word  was  given  no  greater  prom- 
inence than  the  rest  of  the  designation.  Han- 
sen V.  Slegel-Gooper  Co.  (U.  S.)  106  Fed.  681, 
692. 

JURA  IN  PERSONAM. 

"Jura  in  Personam"  are  rights  primari- 
ly available  against  specific  persoDS,  and  are 


Bee  "Jura  In  Personam.** 

JURA  MAJESTATiS. 

The  term  "jura  majestatis"  is  used  in 
the  civil  law  to  designate  certain  rights  which 
belong  to  each  and  every  sovereignty,  and 
which  are  deemed  essential  to  Its  existence. 
Gilmer  ▼.  Llroe  Point,  18  Cal.  229,  260. 

JURAT. 

As  part  of  affidavit,  see  ••  Affidavit •• 

A  "jurat"  means  that  the  affiant  swore 
before  the  officer  taking  the  affidavit.  Al- 
though the  jurat  to  ordinarily  added  at  the 
foot  of  the  affidavit  by  the  officer,  the  affi- 
davit Is  sufficient  If  it  shows  in  the  body 
thereof  that  the  affiant  was  sworn.  Hanson 
V.  Cochran  (Del.)  31  Atl.  880,  881,  9  Houst 
184. 

The  certificate  of  the  officer  before  whom 
the  oath  In  an  affidavit  is  taken  to  usually 
called  the  "jurat"  It  is  essential,  not  as 
a  part  of  the  affidavit,  but  as  official  evidence 
that  the  oath  was  taken  before  the  proper 
I  officer.  Lutz  v.  Kinney,  46  Pac.  257,  258,  23 
Nev.  279  (citing  Alford  v.  McCormac,  90  N. 
0.  161;  Gill  V.  Ward,  23  Ark.  16). 

The  "jurat"  is  not  a  certificate  to  a  dep- 
osition In  the  ordinary  sense  of  the  term,  but 
a  certificate  of  the  fact  that  the  witness  ap- 
peared before  the  commissioner  and  was 
sworn  to  the  truth  of  what  he  had  stated. 
United  States  v.  Julian,  16  Sup.  CJt.  801,  162 
U.  S.  324,  40  L.  Ed.  984. 

The  jurat  of  an  officer  authorized  to  re- 
ceive and  file  oaths  is  the  certificate  of  the 
officer  who  administered  the  oath  that  the 
affiant  had  subscribed  and  sworn  to  the  same 
before  such  officer.  As  so  spoken  of.  It  to 
Included  within  the  term  "certificate."  Unit- 
ed States  V.  McDermott,  11  Sup.  Ct  745,  746, 
140  U.  S.  161,  36  L.  Ed.  391. 

The  primary  meaning  of  the  word  "ju- 
rat" is  "sworn,"  but  the  derivative  significa- 
tion is  "proved."  Cochran  v.  Linvllle  Imp. 
Co.,  127  N.  C.  386,  37  S.  B.  496,  600. 

JURIDICAL  EVIDENCE. 

Juridical  evidence  to  erideoce  of  mutable 
phenomena,  through  human  agency,  address- 
ed to  a  human  tribunal ;  and  both  as  to  the 
witnesses  and  the  things  to  which  they  tes- 
tify credit  is  given  only  on  probable  groui«da. 
Tb^  logical  process  in  all  juridical  reasoring 
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is  only  Imperfect  deduction  or  analogy,  and 
there  la  no  case  depending  on  moral  evidence 
where  we  can  reach  a  result  which  excludes 
all  possibility  of  the  contrary  being  true. 
These  principles  apply  to  criminal,  as  well  as 
to  clYll,  cases;  the  distinction  being  as  to 
the  degree  of  probability.  The  former  require 
a  very  high  degree,  amounting,  as  we  some- 
cimes  say,  to  an  abiding  conviction  of  the 
truth,  while  the  latter  may  be  determined  on 
liie  evidence  by  the  mere  balance  of  proba- 
\>Uity.  Mead  v.  Husted,  52  Conn.  53,  57,  52 
Im.  Rep.  554. 

JURISDICTION. 

See  "Admiralty  Jurisdiction";  -Appel- 
late Jurisdiction";  "Civil  Jurisdic- 
tion" ;  **Common-Law  Jurisdiction" ; 
"Competent  Jurisdiction" ;  "Concur- 
rent Jurisdiction";  "Criminal  Juris- 
diction" ;  "Equity  Jurisdiction" ;  "Ex- 
clusive Jurisdiction";  "Extraterritori- 
al Jurisdiction";  "Final  Jurisdiction"; 
"Full  Jurisdiction";  "General  Juris- 
diction"; "Limited  Jurisdiction";  "Mu- 
nicipal Jurisdiction";  "Ordinary  Juris- 
diction"; "Original  Jurisdiction";  "Plea 
to  the  Jurisdiction";  "Police  Jurisdic- 
tion"; "Probate  Jurisdiction";  "Terri- 
torial Jurisdiction";  "Within  Their  Ju- 
risdiction." 

Other  Jurisdiction,  see  "Other." 

ComniiBiioner  of  patents. 

The  term  "Jurisdiction,"  In  Its  common- 
law  and  technical  acceptation,  cannot  be  ap- 
plied to  the  authority  of  the  Commissioner 
of  Patents,  or  of  the  Commissioner  of  the 
Land  Office,  or  of  the  President,  to  Issue 
grants.  As  In  regard  to  patents  for  land,  so 
In  regard  to  patents  for  inventions,  the  prop- 
er officer  issues  the  grant  when  he  has  evi- 
dence satisfactory  to  his  own  mind  that  the 
claimant  Is  entitled  to  receive  it;  but  that 
adjudges  nothing  as  to  the  real  right.  Wil- 
der V.  McCormlck  (U.  S.)  29  Fed.  Cas.  1220, 
122L 

Sohool  board. 

"Jurisdiction,"  as  used  in  a  statute  de- 
fining a  school  district  as  the  territory  under 
the  Jurisdiction  of  a  single  school  board, 
means  the  power  and  authority  to  levy  tax- 
es upon  the  property  within  the  limits  of  a 
school  district  for  school  purposes.  Chicago, 
B.  &  Q.  R.  Co.  V.  Case  County,  70  N.  W.  955, 
900,  51  Neb.  369. 

State. 

"Jurisdiction,"  as  applied  to  a  state,  sig- 
nifies the  authority  to  declare,  the  power  to 
enforce  the  law  as  well  as  the  territory  with- 
in which  such  authority  and  power  may  be 
exercised.  The  Jurisdiction  of  the  state  Is 
coextensive  with  Its  sovereignty.    Therefore, 


by  conferring  on  Missouri  "concurrent  juris- 
diction" on  the  river  Mississippi,  so  far  as 
the  said  river  shall  form  a  common  boun- 
dary to  the  said  state  and  any  other  state 
or  states  bounded  by  the  same.  Congress  in- 
tended to  declare  that,  subject  to  the  other 
laws  of  the  United  States,  transactions  oc- 
curring anywhere  on  that  river  between  the 
two  states  might  lawfully  be  dealt  with  by 
the  courts  of  either,  according  to  its  laws, 
and  that,  where  a  court  of  one  state  assum- 
ed Jurisdiction  in  a  particular  case,  the  same 
should  be  exclusive  therein  until  relinquish- 
ment Sanders  v.  St  Louis  &  N.  O.  Anchor 
Line,  10  S.  W.  595,  597,  97  Mo.  26^  8  L.  B. 
A.  390. 

State  school  raperiateadent. 

The  use  of  the  word  "Jurisdiction"  In  re- 
lation to  the  determination  by  the  State  Su- 
perintendent as  to  the  alteration  of  school 
districts  on  an  appeal  from  the  town  board 
is  not  strictly  proper.  State  r,  Whltford,  11 
N.  W.  424,  426,  54  Wis.  150. 

JURISDICTION  (Of  Courts). 

Jurisdiction  Is  controlling  authority ;  the 
right  of  making  and  enforcing  laws  or  reg- 
ulations; the  capacity  of  determining  rules 
of  action  or  use,  and  exacting  penalties ;  the 
function  or  capacity  of  Judging  or  govern- 
ing in  general ;  the  Inherent  power  of  deci- 
sion or  control.  People  v.  Pierce,  41  N.  Y. 
Supp.  858,  860,  18  Misc.  Rep.  83. 

In  Const  art  6,  S  6,  providing  that  there 
shall  be  the  existing  Supreme  Court  with 
general  Jurisdiction  In  law  and  equity,  the 
term  "Jurisdiction"  means  Jurisdiction  of  ev- 
ery kind  that  a  court  can  possess  of  the 
person,  subject-matter,  territorial,  and  gen- 
erally the  power  of  the  court  in  the  dis- 
charge of  its  Judicial  duties.  Among  such 
powers  that  have  been  exercised  by  courts 
of  general  Jurisdiction  from  time  immemor- 
ial has  been  the  power  to  change  the  place 
of  trial  of  an  action  not  involving  real  es- 
tate In  the  furtherance  of  Justice.  Hence 
a  statute  providing  that  a  Supreme  Court 
of  the  First  Judicial  district  and  the  courts 
of  common  pleas  and  Supreme  Court  of  New 
York  City  shall  have  exclusive  Jurisdiction 
of  all  actions  or  special  proceedings  wherein 
such  city  is  a  party  is  In  conflict  with  the 
Constitution.  Mussen  v.  Ausable  Granite 
Works,  18  N.  Y.  Supp.  267,  268,  63  Hun,  367. 

By  "Jurisdiction,"  as  applied  to  Judicial 
proceedings,  is  meant  the  right  to  act  Bum- 
stead  V.  Read  (N.  Y.)  31  Barb.  661,  665. 

When  an  action  Is  dismissed  as  out  of 
the  court's  Jurisdiction,  there  cannot  be  a 
Judgment  for  costs,  which  is  In  some  sort  as- 
suming the  Jurisdiction.  Williams  T.  Blunt. 
2  Mass.  207,  215. 
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Any  movement  of  a  court  Ib  necessarily 
the  exercise  of  jurisdiction.  Wilson  v.  At- 
lanta K.  &  N.  Ry.  Co.,  41  S.  B.  699,  704,  115 
Ga.  171  (citing  Rhode  Island  y.  Biassachn- 
setts.  37  U.  S.  [12  Pet]  657,  719.  9  L.  Bd. 
1233);  Borden  r.  State,  11  AiiL  (6  Bng.) 
519,  544,  44  Am.  Dec  217. 

In  the  meaning  of  the  law  '"Jarisdiction" 
Is  the  authority  or  power  which  a  man  hath 
to  do  Justice  in  causes  of  complaint  brought 
before  him.  State  v.  Whitford,  11  N.  W. 
424,  426,  64  WU.  150  (citing  Jac.  Law  Diet). 

Within  the  proYlsions  of  Act  1875,  S  5, 
providing  that  if  it  shall  appear  to  the  sat- 
isfaction of  the  Circuit  Court,  at  any  time 
after  a  suit  has  been  brought  or  removed 
thereto  from  a  state  court,  that  such  suit 
does  not  involve  a  dispute  or  controversy 
properly  within  the  Jurisdiction  of  the  Cir- 
cuit Court,  the  Circuit  Court  shall  dismiss 
the  suit,  etc.,  the  expression  "within  the  Ju- 
risdiction" means  within  the  Judicial  cogni- 
zance, within  the  capacity  to  determine  the 
merits  of  the  dispute  or  controversy  and  to 
grant"  the  relief  asked  for.  Rosenbaum  v. 
Bauer,  7  Sup.  Ct  633,  637,  120  U.  S.  450,  30 
L.  Ed   743. 

The  word  "Jurisdiction,"  as  used  in  Code 
Prac.  art  130,  recognizing  the  existence  of 
all  th#»  power  necessary  to  the  Jurisdiction 
of  the  court,  is  used  in  a  broad,  and  not  a 
restricted,  sense,  and  means  everything  nec- 
essary for  the  maintenance  of  the  rightful 
power  and  authority.  The  statute  was  not 
enacted  simply  for  the  defining  of  rights 
and  obligations,  but  for  their  protection  and 
enforcement;  and  the  very  object  of  the  or- 
ganization of  courts  is  through  their  Instru- 
mentality to  make  certain  that  Justice  shall 
be  administered  by  due  process  of  law,  with- 
out denial  or  unnecessary  delay,  and  with 
strict  impartiality.  State  ex  rel.  Phelps  v. 
Judge  of  Civil  Dlst  Court,  14  South.  310. 
315.  45  La.  Ann.  1250,  40  Am.  St  Rep.  282. 

The  term  "Jurisdiction,"  when  confined 
to  the  Judicial  department  of  the  govern- 
ment, means  the  legal  authority  to  adminis- 
ter Justice.  Holmes  v.  Campbell,  12  Minn. 
221,  227  (Gil.  141,   14C). 

Jurisdiction  is  coram  Judice.  Kimble  v. 
Short,  43  Pac.  317,  321,  2  Kan.  App.  130. 

Chief  Justice  Shaw  said:  "To  have  Ju- 
risdiction is  to  have  power  to  Inquire  into 
the  facts  and  apply  the  law."  Robertson  v. 
State,  10  N.  B.  582,  583,  109  Ind.  79  (citing 
Hopkins  V.  Commonwealth,  44  Mass.  [3 
Mete]  460). 

Bouvier  defines  "Jurisdiction"  as  the  au- 
thority by  which  Judicial  oflicers  take  cog- 
nizance of  and  decide  cases.  In  re  Taylor, 
64  N.  W.  253,  257,  7  S.  D.  382,  45  L.  R.  A. 
136.  58  Am.  St  Rep.  843;  State  v.  Wake- 
Held,  15  Atl.  181,  183,  60  Yt  618;    Slgmond 


V.  Bebber,  73  N.  W.  1027,  1028,  114  Iowa, 
431;  North  Bloomfleld  Gravel  Min.  Co.  v. 
Keyser,  58  Cal.  315,  326;  Parker  v.  Lynch, 
56  Pac.  1082.  1088,  7  Oki.  631 ;  Chicago  Ti- 
tle &  Trust  Co.  V.  Brown,  55  N.  B.  632,  633, 
183  111.  42,  47  L.  R.  A.  798. 

Jurisdiction  is  the  power  to  try.  Yates 
V.  Lansing  (N.  Y.)  9  John.  395,  413,  6  Am. 
Dec.  277. 

Bouvier  defines  Jurisdiction  to  be  a  power 
constitutionally  conferred  upon  a  Judge  or 
magistrate  to  take  cognizance  of  and  decide 
causes  according  to  law,  and  to  carry  his  sen- 
tence into  execution.  Succession  of  Weigel, 
17  La.  Ann.  70,  71. 

As  aathority  or  power. 

The  word  "Jurisdiction,"  as  used  in  a 
statute  providing  that,  on  petition  of  the 
electors  of  a  village  for  annexation  of  con- 
tiguous territory,  the  county  Judge  shall  is- 
sue a  call  for  an  election,  and  "conferring 
Jurisdiction  upon  him,"  is  used  as  synony- 
mous with  "power"  and  "authority,"  and 
not  in  the  literal  definition  of  the  term ;  the 
act  being  ministerial,  rather  than  Judicial. 
People  V.  Morrow,  54  N.  E.  839.  840,  181  111. 
315. 

As  anthority  to  hear  and  determine. 

Jurisdiction  is  the  power  to  hear  and 
determine.  Le  Hoy  v.  Clayton  (U.  S.)  15 
Fed.  Cas.  358,  3(K);  United  States  v.  Arre- 
dondo,  31  U.  S.  (G  Pet)  691,  8  L.  Ed.  547;  In 
re  Bogart  (XJ.  S.)  3  Fed.  Cas.  71)0.  801;  In  re 
White  (U.  S.)  17  Fed.  723,  724;  Hickman  v. 
O'Neal,  10  Cal.  292,  295;  Cromwell  v.  Burr 
(N.  Y.)  2  City  Ct.  R.  6,  7;  Bumstead  v.  Read 
(N.  Y.)  31  Barb.  665;  In  re  Foley's  Estate, 
51  Pac.  834,  836,  24  Nev.  197;  MacLachlan 
V.  McLaughlin.  18  N.  E.  544,  545.  120  111. 
427;  Robertson  v.  State.  10  N.  B.  582,  583, 
109  Ind.  79. 

Jurisdiction,  when  applied  to  courts,  is 
defined  to  be  the  power  to  hear  and  deter- 
mine a  cause.  Wightman  v.  Karsner,  20 
Ala.  44G,  451;  Pullman  Palace  Car  Co.  v. 
Harrison,  25  South.  697.  690,  122  Ala.  149, 
82  Am.  St.  Rep.  68;  In  re  Greenough  St,  32 
Atl.  427,  428,  169  Pa.  210;  State  v.  Wake- 
field, 15  Atl.  181,  183,  60  Vt.  618;  Ba&'slck 
Min.  Co.  V.  Schoolfield,  14  Pac.  65,  67.  10 
Colo.  46;  Whipple  v.  Stevenson,  55  Pac. 
•188,  190,  25  Colo.  447;  People  v.  McKane,  28 
.\.  Y.  Supp.  981,  982,  78  Hun,  154;  People  v. 
Murray  Hill  Bank,  41  N.  Y.  Supp.  804,  805, 
10  App.  Dlv.  328;  Chicago  Title  &  Trust  Co. 
V.  Brown,  55  N.  E.  632,  633,  183  111.  42,  47 
L.  R.  A.  798;  People  v.  Talmadge,  61  N.  E. 
1049,  1050,  194  111.  67;  Ginn  v.  Rogers,  9  111. 
(4  Gllman)  131,  134;  Peak  v.  People,  71  111. 
278,  279;  Flelschman  v.  Walker,  91  111.  318, 
321;  Montour  v.  Purdy,  11  Minn.  384,  404 
(Gil  278,  297)  83  Am.  Dec.  88;  Fltzpatrick 
V.  siinonson  Bros.  Mfg.  Co.,  90  N.  W.  378, 
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380,  86  Minn.  140;  State  y.  Matter,  81  N. 
W.  9,  10,  78  Minn.  377;  Cason  v.  Harrison, 
35  N.  B.  268,  270,  135  Ind.  330;  Spencer  T. 
Spencer,  67  N.  E.  1018,  1021,  31  Ind.  App. 
321;  State  y.  Osborn,  58  N.  E.  491,  493,  155 
Ind.  385;  State  ▼.  Sheriff  of  Middlesex,  15 
N.  J.  Law  (3  J.  S.  Green)  68,  70;  Territory 
V.  Ashenfelter,  12  Pac.  879,  883,  4  N.  M. 
(Johns.)  85;  Parker  v.  Lynch,  56  Pac.  1082, 
1088,  7  OkL  631;  North  Bloomfleld  Gravel 
Min.  Co.  ▼.  Keyser,  58  Cal.  315,  326;  In  re 
Taylor,  64  N.  W.  253,  257,  7  S.  D.  382,  45  L. 
R.  A.  136,  58  Am.  St.  Rep.  843;  Sigmond  T. 
Bebber,  73  N.  W.  1027,  1028,  104  Iowa,  431; 
Jbues  V.  Brown,  54  Iowa,  74,  79,  6  N.  W.  140, 
37  Am.  Rep.  185;  Freem.  Judgm.  S  118;  Oli- 
ver V.  Riley,  60  N.  W.  180,  181,  92  Iowa,  23; 
Trammel]  y.  Town  of  Russellyille,  84  Ark. 
105,  110,  86  Am.  Rep.  1;  Stevenson  y.  Chris- 
tie, 42  S.  W.  418,  419,  64  Ark.  72;  Smiley  y. 
Sampson,  1  Neb.  56,  69. 

The  power  to  hear  and  determine  a 
canse  Is  Jurisdiction.  It  is  coram  Judice 
whenever  a  case  is  presented  which  brings 
this  power  into  action.  Holmes  v.  Oregon 
&  C.  R.  Co.  (U.  S.)  9  Fed.  229;  Grigon's 
Lessee  v.  Astor,  43  U.  S.  (2  How.)  319.  338, 
11  L.  Ed.  283;  United  States  v.  Maney  (U. 
S.)  61  Fed.  140,  142;  Kelly  v.  People,  115 
111.  583,  586,  4  N.  E.  644,  646,  56  Am.  Rep. 
184  (citing  United  States  v.  Arredondo,  81 
U.  S.  [6  Pet]  691.  709,  8  L.  Ed.  547;  Bush  v. 
Hanson.  70  111.  482);  Schroeder  v.  Merchants' 
&  Mechanics'  Ins.  Co.,  104  111.  71,  76;  Bush 
v.  Hauson,  70  111.  480,  482;  Goodman  v. 
Winter.  64  Ala.  410.  431,  38  Am.  Rep.  13; 
Belles  V.  Miller,  38  Pac.  1050,  1052,  10  Wash. 
259;  Trammell  v.  Town  of  Russellvllle,  84 
Ark.  105,  110.  36  Am.  Kep.  1  (citing  United 
States  V.  Arredondo,  81  U.  S.  [6  Pet]  691,  709, 
8  L.  Ed.  547). 

"Jurisdiction,"  as  the  term  is  applied 
to  courts,  is  the  legal  power  of  hearing  and 
determining  controversies.  As  the  deriva- 
tives of  the  word  import,  it  is  the  law  de- 
claring or  speaking.  Huber  y.  Beck,  32  N. 
B.  1025,  6  Ind.  App.  47. 

"Jurisdiction"  has  been  defined  to  be  the 
power  to  bear  and  determine  a  cause  or  a 
matter  in  controversy;  but,  while  a  court 
may  have  Jurisdiction  to  issue  writs  of  cer- 
tiorari generally,  it  does  not  follow  that  they 
have  authority  to  issue  such  writs,  and 
thereby  review  the  proceedings  of  inferior 
tribunals  in  all  cases.  Gregory  y.  Dixon,  34 
Pac.  212,  213,  7  Wash.  27. 

Jurisdiction  has  often  been  said  to  be 
the  power  to  hear  and  determine.  It  is  in 
truth  a  power  to  do  both,  or  either  to  hear 
without  determining,  or  to  determine  with- 
out hearing.    Ex  parte  Bennett,  44  Cal.  84, 

8a 

Jurisdiction  is  the  arbitrary  power  to 
hear»    try,    and   determine,    and    make    an 


award.     Jones  v.  Brown,  6  N.  W.  140,  143. 
54  Iowa,  74,  87  Am.  Rep.  185. 

Jurisdiction  is  the  power  of  hearing  and 
determining  causes,  and  of  doing  Justice  in 
matters  of  complaint.  State  y.  Whitford,  11 
N.  W.  424,  426,  54  Wis.  150. 

Jurisdiction  is  authority  to  try  and  de- 
termine. Thornton  v.  Baker,  10  Atl.  617, 
619,  15  R.  I.  553,  2  Am.  St  Rep.  925. 

Sama— Partlonlar  ooatroyersy. 

Jurisdiction  in  the  court  is  the  power  to 
hear  and  determine  the  particular  case  in- 
volved. If  this  power  to  hear  and  deter- 
mine the  particular  case  does  not  exist  in 
the  court  in  point  of  law,  then  there  can  be 
no  Jurisdiction  in  the  case.  People  v.  Dis- 
trict Court  of  Lake  County,  58  Pac  604,  605. 
26  Colo.  386,  46  L.  R.  A.  850  (citing  Bassick 
Min.  Co.  v.  Schoolfleld,  10  Colo.  46,  14  Pac. 
65);  In  re  Mahany,  68  Pac.  235,  236,  29  Colo. 
442;  Bennett  y.  Wilson,  65  Pac.  880,  883,  133 
Cal.  379,  85  Am.  St.  Rep.  207;  Douglass  y. 
State.  23  South.  142,  143,  117  Ala.  185. 

Jurisdiction  is  defined  to  be  the  author- 
ity of  law  to  act  officially  in  the  matter  then 
in  hand.  Jones  v.  Brown.  6  N.  W.  140,  143, 
54  Iowa,  74,  37  Am.  Rep.  185;  Grove  v.  Van 
Duyn.  44  N.  J.  Law  (15  Vroom)  654,  657,  43 
Am.  Rep.  412. 

In  its  more  general  sense,  the  term  "Ju- 
risdiction," when  applied  to  a  court,  is  the 
power  residing  in  such  court  to  determine 
Judicially  a  given  action,  controversy,  or 
question  presented  to  it  for  decision.  If  this 
power  does  not  exist  with  reference  to  any 
particular  case,  its  determination  by  the 
court  is  an  absolute  nullity.  Bigham  v. 
Henrici  (Pa.)  16  Atl.  618. 

Jurisdiction  of  a  court  is  the  power  to 
hear  and  determine  the  particular  case  in- 
volved. If  this  power  to  hear  and  deter- 
mine the  particular  case  does  not  exist,  then, 
to  confer  actual  Jurisdiction  of  the  particular 
case  or  subject-matter  thereof,  the  Judicial 
power  of  the  court  must  be  invoked  or 
brought  into  action  by  such  measures  and  in 
such  manner  as  is  required  by  the  local  law 
of  the  tribunal.  When  this  is  done,  it  is 
then  coram  Judice.  Bassick  Min.  CJo.  v. 
Schoolfleld,  14  Pac.  65,  67,  10  Colo.  46. 

Jurisdiction  is  the  power  to  hear  and  de- 
termine. As  applied  to  a  particular  claim  or 
controversy,  it  is  the  power  to  hear  or  deter- 
mine that  controversy.  Central  Pac.  R.  Co. 
V.  Board  of  Equalization  of  Placer  County, 
43  Oal.  365.  368. 

"Jurisdiction"  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject- 
matter  in  the  given  case.  To  constitute  this, 
there  are  three  essentials:  First,  the  court 
must  have  cognizance  of  the  class  of  cases 
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to  which  the  one  to  be  adjudged  belongs; 
second,  the  proper  parties  must  be  present; 
and,  third,  the  point  decided  must  be,  in 
substance  and  effect,  within  the  issue.  Rey- 
nolds T.  Stockton,  11  Sup.  Ot  773,  777,  140 
U.  S.  254,  36  L.  £3d.  464  (citing  Munday  r. 
Vail,  84  N.  J.  Law,  418);  Windsor  t.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  Ed.  914;  St  Louis, 
I.  M.  &  S.  Ry.  Oa  ▼.  State,  17  N.  W.  806, 
807,  55  Ark.  200. 

It  is  not  enough  that  the  court  should 
have  Jurisdiction  of  the  subject-matter.  It 
must  have  Jurisdiction  of,  or  power  to  try, 
the  individual  cause.  Yates  v.  Lansing  (N. 
Y.)  9  Johns.  395.  413,  6  Am.  Dec.  290. 

There  are  three  Indispensable  requisites 
touching  the  exercise  of  jurisdiction  that 
always  must  exist  Judge  Story  defines  them 
by  saying  that  the  court  pronouncing  Juris- 
diction should  have  Jurisdiction  over  the 
cause,  by  wliich  he  means  the  subject-mat- 
ter, over  the  thing  in  dispute,  and  over  the 
parties.  Stevenson  t.  Christie,  42  a  W.  418, 
419,  64  Ark.  72. 

Same— Snbjeot-^matter  In  eontroTersj* 

Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy 
between  parties  to  a  suit,  or  to  adjudicate 
or  exercise  any  Judicial  power  over  them. 
Ritter  V.  Kunkle.  39  N.  J.  Law  (10  Vroom) 
259,  262;  Myers  v.  Berry,  41  Pac.  580,  3  Okl. 
G12;  Twine  v.  Carey,  37  Pac.  1096,  1099,  2 
Okl.  249 ;  Nashville,  C.  ft  St  L.  Ry.  v.  Taylor 
(U.  S.)  86  Fed.  168,  171;  Rhode  Island  v. 
Massachusetts,  37  U.  S.  (12  Pet)  657,  718,  9 
L.  Ed.  1233;  People  v.  Bouchard,  27  N.  Y. 
Supp.  201,  202,  6  Misc.  Rep.  459;  Perry  v. 
Kent  34  N.  Y.  Supp.  843,  845,  88  Hun,  407; 
Fisher  v.  Hepburn,  48  N.  Y.  41,  52,  53 ;  Oliver 
V.  Riley,  60  N.  W.  180,  181,  92  Iowa,  23;  Reed 
V.  City  of  Muscatine,  73  N.  W.  579,  104  Iowa, 
183 ;  Babb  y.  Bruere,  23  Mo.  App.  604,  606 ; 
Chicago  Title  &  Trust  Co.  v.  Brown,  55  N.  B. 
632,  633,  183  111.  42,  47  L.  R.  A.  798. 

"Jurisdiction"  is  defined  to  be  "the  right 
to  adjudicate  concerning  the  subject-matter 
in  a  given  case."  There  must  be,  therefore, 
a  subject-matter  presented  which  is  within 
the  Jurisdiction.  That  subject  must  be  so 
presented  in  the  case  before  the  court  as  to 
Justify  action  thereon.  Dodd  v.  Una,  5  Atl. 
155,  161,  40  N.  J.  Eq.  (13  Stew.)  672;  Mun- 
day V.  Vail,  34  N.  J.  Law  (5  Vroom)  418,  422; 
St.  Lawrence  Boom  &  Mfg.  CJo.  v.  HoU,  41 
S.  B.  351,  356,  51  W.  Va.  352;  Gille  v.  Em- 
mons, 48  Pac.  569.  570,  58  Kan.  118,  62  Am. 
St  Rep.  609. 

As  autliority  to  declare  the  law. 

"Jurisdiction"  in  courts  is  the  power  and 
authority  to  declare  the  law.  The  very  word, 
in  its  origin,  imports  as  much.  It  is  derived 
from  "juris"  and  "dico"— "I  speak  by  the 
law/'     And  that  sentence  ought  to  be  in- 


scribed in  living  light  on  every  tribunal  of 
criminal  power.  It  is  the  right  of  adminis- 
tering Justice  through  the  laws,  by  the  means 
which  the  law  has  provided  for  that  purpose. 
Johnston  v.  Hunter,  40  S.  B.  448,  449,  50  W. 
Va.  52;  Mills  v.  Commonwealth,  13  Pa.  (1 
Harris)  627,  630;  Robertson  v.  State,  10  N. 
B.  582,  583,  109  Ind.  79. 

"Jurisdiction"  is  the  power  and  author- 
ity constitutionally  conferred  upon,  or  con- 
stitutionally recognised  as  existing  in,  a 
court  or  Judge  to  pronounce  the  sentence  of 
law,  or  to  award  the  remedies  provided  by 
law  upon  a  state  of  facts  proved  or  admitted, 
referred  to  the  tribunal  for  decision,  and 
authorized  by  law  to  be  the  subject  of  in- 
vestigation or  action  by  that  tribunal,  and  in 
favor  of  or  against  persons  or  a  res  who  pre- 
sent themselves  or  who  are  brought  before 
the  court  in  some  manner  sanctioned  by  law 
as  proper  and  sufiadent  Isham  t.  Sienk- 
necht  (Tenn.)  59  S.  W.  779,  784. 

Bouvier  defines  "Jurisdiction"  as  follows: 
"Jurisdiction  is  the  right  of  a  Judge  to  pro- 
nounce a  sentence  of  the  law  in  a  case  or 
issue  before  him,  acquired  through  due  pro- 
cess of  law."  Chicago  Title  &  Trust  Co.  v. 
Brown,  55  N.  B.  632,  633,  183  lU.  42,  47  L. 
R.  A.  798. 

Authority  to  enf  oroe  Judgiaient  Inolnd- 
ed« 

Jurisdiction  is  simply  the  power  to  hear 
and  determine,  and  to  enforce  the  Judgment 
order,  or  decree  made  or  rendered  on  such 
hearing.  Dillon  v.  Heller,  18  Pac.  693,  696, 
39  Kan.  599.  Jurisdiction  is  the  power  to 
hear  and  determine  causes  between  parties, 
and  to  carry  Judgments  into  effect.  Alexan- 
der V.  Archer,  24  Pac.  373,  376,  21  Nev.  22. 

"Jurisdiction  is  the  power  of  a  court  to 
hear  and  determine  a  cause,  and  enforce  its 
decree.  The  exact  legal  signification  of  the 
word  varies  with  the  circumstances  under 
which  it  is  used,  and  a  failure  to  observe  this 
fact  often  produces  confusion,  and  leads  to 
the  statement  of  inaccurate  legal  proposi- 
tions. The  question  of  the  validity  of  Judi- 
cial proceedings  for  want  of  Jurisdiction  aris- 
es in  two  classes  of  cases.  Thus  there  are 
classes  of  cases  over  which  a  court  has  not, 
under  the  very  law  of  its  creation,  any  pos- 
sible power;  e.  g.,  an  administration  upon 
the  estate  of  a  living  person,  an  administra- 
tion upon  the  estate  of  a  deceased  soldier 
when  prohibited  by  statute,  an  administration 
in  bankruptcy  upon  the  estate  of  a  person  de- 
ceased before  the  institution  of  the  proceed- 
ings, a  suit  for  divorce  in  a  foreign  country 
in  which  neither  of  the  parties  is  domiciled, 
or  a  suit  to  recover  against  a  nonresident,  up- 
on service  by  publication,  a  purely  persona) 
judgment  In  such  cases  the  entire  proceed- 
Uigs  are  coram  non  Judice.  The  law  raises 
no  presumptions  in  their  support,  and  the 
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facts  bringing  any  particular  case  within 
one  of  such  classes  may  be  established  by 
evidence  dehors  the  record,  either  In  a  direct 
or  collateral  attack,  for  the  purpose  of  de- 
stroying the  apparent  binding  force  of  such 
proceedings.  This  Is  upon  the  principle  that 
the  court,  being,  as  a  matter  of  law,  without 
power  to  investigate  or  determine  any  ques- 
tion connected  with  such  matters,  cannot,  by 
a  clear  usurpation  of  power,  preclude  Inquiry 
Into  the  facts  establishing  such  usurpation, 
and  the  consequent  nullity  of  its  proceedings. 
In  such  cases  the  court  Is  without  jurisdic- 
tion of  the  subject-matter,  the  status  of  the 
parties,  or  the  person  of  tbe  defendant,  as  the 
case  may  be;  and  other  courts  have  no  diffi- 
culty or  hesitation  in  ignoring  its  proceedings 
or  decrees.  Again,  there  are  classes  of  cases 
over  which  the  law  has  conferred  upon  the 
court  general  judicial  power,  but  its  right 
to  exercise  such  power  In  a  particular  case 
Is  challenged,  and  the  nullity  of  its  proceed- 
ings urged,  not  upon  the  ground  that  the  case 
does  not  belong  to  one  of  such  classes,  but 
upon  the  ground  that  no  such  state  of  facts 
existed,  or  that  no  such  preliminary  steps 
bad  been  taken,  as  authorized  the  court  to 
exercise  its  powers  In  the  given  case;  e.  g., 
where  the  power  of  a  probate  court  to  grant 
an  administration  of  an  estate  or  to  make 
an  order  of  sale  in  a  pending  administration 
Is  called  In  question,  and  the  validity  of  Its 
proceedings  denied  on  the  ground  that  no  ne- 
cessity therefor  existed,  or  where  the  valid- 
ity of  a  personal  judgment  against  a  resident 
is  questioned  upon  the  ground  that  the  court 
bnd  not,  by  service  of  process  or  otherwise, 
acquired  Jurisdiction  over  the  person  of.  the 
defendant."  Templeton  v.  Ferguson,  33  S. 
W.  329-532,  89  Tex.  47. 

The  jurisdiction  of  the  court  is  the  power 
or  authority  which  is  conferred  upon  It  by 
the  Constitution  and  laws  to  hear  and  deter- 
mine causes  between  parties,  and  to  carry 
its  judgments  into  effect.  Withers  v.  Patter- 
son, 27  Tex.  491,  495,  86  Am.  Dec.  643. 

Tbe  Supreme  Court  of  Texas,  In  Withers 
V.  Patterson,  27  Tex.  491,  86  Am.  Dec.  643, 
said  the  jurisdiction  of  a  court  means  the 
power  or  authority  which  is  conferred  upon 
the  court  by  the  Constitution  and  laws  to 
hear  and  determine  cases  between  parties, 
and  to  carry  its  judgments  into  effect  Rob- 
ertson V.  State,  10  N.  B.  582,  583,  109  Ind.  79. 

Jurisdiction  is  a  power  constitutionally 
conferred  upon  a  judge  or  magistrate  to  take 
cognizance  of  and  determine  causes  accord- 
ing to  the  law,  and  to  carry  his  sentence  into 
execution.    Johnson  v.  Jones,  2  Neb.  126,  135. 

There  Is  some  dIfBculty  In  finding  a  satis- 
factory definition  of  "jurisdiction,"  as  applied 
to  the  powers  of  the  court  We  define  It  to 
be  the  power  or  authority  to  pronounce  the 
law  on  the  case  presented,  and  to  pass  upon 
and  settle  by  Its  Judgment  the  rights  of  the 


parties  touching  the  subject-matter  In  contro' 
versy,  and  to  enforce  such  sentence.  Bx 
parte  Walker,  25  Ala.  81,  91. 

As  autlioritj  to  render  Judsment* 

Jurisdiction,  says  a  recent  writer.  Is  the 
right  to  pronounce  judgment  acquired  by  due 
process  of  law.  Robertson  v.  State,  10  N.  B. 
582,  583,  109  Ind.  79  (clthig  Herm.  Estop. 
§69). 

The  question  of  Jurisdiction  Is  whether 
the  question  before  the  court  Is  judicial  or 
extrajudicial — with  or  without  the  authority 
of  law  to  render  a  judgment  or  decree  upon 
the  rights  of  the  litigant  parties.  If  the  law 
confers  the  power  to  render  a  Judgment  or 
decree,  then  the  court  has  Jurisdiction. 
Rhode  Island  v.  Massachusetts,  37  U.  S.  (12 
Pet.)  657,  718,  9  L.  Ed.  1233;  Perry  v.  Kent, 
34  N.  Y.  Supp.  843,  845 ;  People  v.  Seelye,  146 
111.  189,  32  N.  E.  458 ;  Chicago  Title  &  Trust 
Co.  V.  Brown,  55  N.  E.  632,  633,  183  111.  42,  47 
L.  R.  A.  798 ;  Oliver  v.  Riley,  60  N.  W.  180, 
181,  92  Iowa,  23;  People  v.  Bouchard,  27  N. 
Y.  Supp.  201,  202,  6  Misc.  Rep.  459 ;  Babb  v. 
Bruere,  23  Mo.  App.  604,  606. 

The  term  "jurisdiction"  implies  that  the 
person  or  tribunal  which  has  acquired  It  is 
thereby  empowered  to  declare  or  establish  an 
enforceable  charge  or  liability  against  the 
person  or  subject  over  which  it  has  been  ac- 
quired. Santa  Cruz  Rock  Pavement  Go.  y. 
Broderick,  45  Pac.  863,  865.  113  Cal.  628. 

Jurisdiction  Is  the  power  to  hear  and  de- 
termine a  cause — the  authority  by  which  ju- 
dicial oflficers  take  cognizance  of  and  decide 
causes — and  unquestionably  implies  authority 
to  render  such  Judgment  as  Uie  court  may 
conclude  should  be  given,  unless  a  limitation 
is  manifest  from  the  nature  of  the  proceed- 
ing, the  character  of  the  tribunal,  or  by  clear 
and  positive  legislative  restriction.  City  of 
Brownsville  v.  Basse,  43  Tex.  440,  449. 

Same— Partionlar  jndcment* 

In  discussing  the  statement  that  there  Is 
a  tendency  In  the  later  decisions  In  the  United 
States  to  hold  that  Jurisdiction  Is  not  only 
the  power  to  hear  and  determine,  but  also 
the  power  to  enter  the  particular  judgment 
In  the  particular  case,  the  court  said:  "If  by 
this  is  meant  that  when  a  court  Invested  with 
general  Jurisdiction  over  a  particular  sub- 
ject-matter wrongly  applies  the  law  to  a 
proved  or  admitted  state  of  facts.  Its  Judg- 
ment is  outside  of  its  jurisdiction  and  subject 
to  collateral  review,  we  unhesitatingly  say 
that  no  such  tendency  Is  to  be  observed  in 
the  later  decisions,  because  such  a  tendency, 
Instead  of  modifying  the  general  rule  or  in- 
troducing an  exception  to  it,  would  go  to  its 
absolute  subversion.  Generally  speaking, 
when  a  court  Is  invested  with  power  upon 
evidence  to  determine  a  state  of  facts,  and 
declares  the  law  applicable  thereto,  Us  dcci- 
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slon,  no  matter  bow  erroneous,  Is  concluaiye, 
unless,  the  error  of  its  judgment  is  apparent 
upon  the  face  of  the  record."  J.  B.  Watkins 
Land  Mortg.  Co.  y.  Mullen,  61  Pac  385,  386, 
62  Kan.  1,  84  Am.  St  Rep.  372. 

Jurisdiction  is  the  authority  to  hear  and 
determine  the  cause,  and  refers  to  the  power 
of  the  court  over  the  parties,  the  res  or  prop- 
erty in  contest,  and  the  authority  of  the  court 
to  entertain  the  suit  or  proceedings,  and  ren- 
der the  judgment  or  decree  which  it  assumes 
to  make.  Morawetz  v.  Sun  Ins.  Office,  71  N. 
W.  109,  110,  96  Wis.  175,  65  Am.  St.  Rep.  43. 

The  definition  of  "jurisdiction"  as  the 
power  to  hear  and  determine  the  cause  im- 
phes  that,  if  a  court  having  power  to  hear 
and  determine  a  cause  enters  a  judgment 
therein,  the  validity  of  such  judgment  is  not 
affected  by  the  power  of  the  court  to  enter 
the  judgment  In  question.  Sigmond  v.  Beb- 
bei,  73  N.  W.  1027,  1028,  104  Iowa,  431. 

Jurisdiction  is  not  only  the  power  to  hear 
and  determine,  but  also  the  power  to  render 
the  particular  judgment  entered  in  the  par- 
ticular case.  J.  B.  Watkins  Land  Mortg. 
Oo.  y.  Mullen,  54  Pac.  921,  922,  8  Kan.  App. 
705. 

The  definition  of  "jurisdiction,"  as  given 
by  later  decisions,  includes  the  element  that 
jurisdiction  is  not  merely  the  power  to  hear 
and  determine,  but  also  the  power  to  render 
the  particulai  judgment  which  was  rendered. 
Clapp  V.  McCabe,  32  N.  Y.  Supp.  425,  430,  84 
Hun,  379;  Ex  parte  Reed,  100  U.  S.  13,  23,  25 
L.  Ed.  538;  Crew  v.  Pratt,  51  Pac.  38,  42,  119 
Cal.  139;  Konold  y.  Rio  Grande  W.  Ry.  Co., 
51  Pac.  256,  257,  16  Utah,  151. 

The  court  may  have  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  yet 
the  particular  judgment  rendered  in  the  par- 
ticular case  may  be  void  because  in  excess  of 
the  jurisdiction  of  the  court  The  judgment 
rendered  must  be  one  which  is  authorized 
by  law  in  the  class  of  cases  to  which  the  case 
before  the  court  belongs.  In  re  Foley's  Es- 
tate, 51  Pac.  834,  836.  24  Nev.  197. 

As  authority  to  act  Judicially. 

"Jurisdiction"  is  power,  and,  when  ap- 
plied to  a  judicial  tribunal,  means  authority 
to  hear  and  decide  judicially.  Una  v.  Dodd, 
39  N.  J.  Eq.  (12  Stew.)  173, 179. 

Jurisdiction  means  the  power  to  act  judi- 
cially; to  determine  any  question  presented 
in  a  controversy  between  parties.  King  v. 
Poole,  36  Barb.  (N.  Y.)  244. 

Jurisdiction  means  legal  power  to  make 
a  judicial  decision. .  Browning  v.  Wheeler  (N. 
y.)  24  Wend.  258,  259.  35  Am.  Dec.  617. 

The  term  "jurisdiction,"  as  used  in  the 
Constitution  of  1848,  limiting  the  jurisdiction 
of  courts  to  be  established  in  the  cities,  re- 
lates to  the  exercise  of  such  powers  only  as 


are  judicial  in  their  nature,  and  the  power 
of  authorizing  a  guardian  to  sell  his  ward's 
real  estate  is  not  a  power  of  this  descrip- 
tion. Reld  y.  Morton,  6  N.  B.  414,  421,  119 
111.  11& 

Consent. 

Jurisdiction  is  given  by  the  law  of  the 
land,  and  cannot  be  conferred  by  consent  of 
the  parties.  Bent's  Bx'r  v.  Graves  (S.  C.) 
3  McCord,  280,  15  Am.  Dec.  632;  Cottrell  v. 
Thompson,  15  N.  J.  Law  (3  J.  S.  Oreen)  344, 
345 ;  State  v.  Mortensen  (Utah)  73  Pac  562, 
565. 

Neither  the  consent  nor  request  of  the 
parties  can  give  jurisdiction  where  the  court 
would  otherwise  be  without  it  Phillips  v. 
Thralls,  26  Kan.  780,  781. 

Consent  of  parties  will  not  confer  juris- 
diction upon  a  court  in  which  the  law  has 
not  vested  it  (Ginn  v.  Rogers  [111.]  4  Gilman. 
131 ;  Peak  v.  People,  71  111.  278),  and  there- 
fore cannot  give  the  Supreme  Court  of  Illi- 
nois jurisdiction  of  an  appeal  brought  in  a 
chancery  suit  from  the  circuit  court  Flelsch- 
man  v.  Walker,  91  111.  318,  321. 

As  a  general  principle,  consent  cannot 
give  jurisdiction,  but  this  only  applies  to 
original  jurisdiction,  or.  in  other  words,  to 
those  cases  where  the  court  never  had  by 
law  jurisdiction  in  the  case.  But  where  the 
court  once  has  had  jurisdiction,  although  the 
power  may  have  been  exhausted,  so  that 
without  the  consent  of  the  parties  the  for- 
mer judgment  or  decree  cannot  be  changed, 
the  jurisdiction  may  nevertheless  be  restor- 
ed by  consent  Consequently  an  exercise  of 
jurisdiction  by  the  Court  of  Appeals  by  the 
consent  of  the  parties  at  a  term  subsequent 
to  that  at  which  the  first  decree  was  pro- 
nounced was  not  coram  non  judice.  Brown 
V.  Crow's  Heirs,  3  Ky.  (Hardin)  443.  448. 

It  is  the  law  which  gives  jurisdiction, 
and  consent  of  parties  cannot  therefore  con- 
fer it  in  a  matter  which  the  law  excludes. 
But  when  the  court  has  jurisdiction  of  the 
subject-matter  of  the  suit  and  the  person 
of  the  defendant,  and  the  defendant  has 
some  privilege  which  exempts  him  from  ju- 
risdiction, he  may  waive  the  privilege.  The 
failure  of  the  plaintiflP  to  swear  to  the  peti- 
tion is  not  a  jurisdictional  defect,  but  one 
which  the  defendant  may  waive.  Johnson 
v.  Jones,  2  Neb.  126,  135. 

The  circuit  court  of  one  county,  acting 
under  statutory  power,  made  an  order  for 
change  of  venue  in  an  action  in  ejectment 
to  the  circuit  court  of  another  county,  pro- 
viding a  certain  time  within  which  the  tran- 
script should  be  filed  in  such  other  circuit 
court  The  transcript  was  not  filed  until 
after  the  specified  time,  but  the  parties  after- 
wards appeared  and  tried  the  cause.  Held, 
that  the  cause  of  action  being  local,  and  not 
transitory  or  dependent  for  its  inception  up- 
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on  the  will  of  the  parties  as  to  the  choice 
of  Jurisdiction,  the  consent  of  the  parties 
could  bestow  no  jurisdiction  on  the  second 
court,  and  that  it  therefore  acquired  no  ju- 
risdiction whatever,  since  Its  jurisdiction 
was  but  statutory,  and  the  conditions  were 
not  strictly  complied  with.  McHenry's  Les- 
see Y.  Wallen,  10  Tenn.  (2  Yerg.)  441,  444. 

Oorreotness  of  deolsion  imLButteriaL 

Jurisdiction  does  not  depend  upon  the 
correctness  of  the  decision  made.  People  v. 
Talmadge,  61  N.  E.  1049,  1050,  104  111.  67; 
Sherer  v.  Superior  Court,  96  Cal.  653,  31 
Pac.  565;  State  ex  rel.  Johnson  y.  Wlthrow, 
108  Mo.  1,  8,  18  S.  W.  41,  43. 

It  Is  said  the  jurisdiction  of  the  court 
can  never  depend  upon  Its  decision  upon  the 
merits  of  the  case  brought  before  It,  but 
upon  Its  right  to  hear  and  decide  It  all.  Ex 
parte  Watklns,  32  U.  S.  (7  Pet)  568,  572, 
8  L.  Ed.  786 ;  United  States  v.  Maney  (U.  S.) 
61  Fed.  140,  142..    ' 

The  mere  grounds  upon  which  the  de- 
termination Is  reached  may  or  may  not  be 
correct  In  themselves.  These  may  be  sup- 
ported by  evidence  Inadmissible  when  test- 
ed by  the  rules  governing  the  Introduction 
of  evidence.  The  reasons  given  for  the  con- 
clusion arrived  at  may  or  may  not  be  such 
as  address  themselves  to  the  judgment  of 
others,  but  erroneous  rules  entertained,  or 
Incorrect  reasons  assigned,  or  evidence  erro- 
neously admitted  in  deciding  the  controversy 
do  not  make  a  case  of  want  of  jurisdiction. 
Central  Pac.  R.  Co.  v.  Board  of  Equalization 
of  Placer  County,  43  Cal.  365,  368. 

If  the  petitioner  states  such  a  case  in 
his  petition  that  on  demurrer  the  court 
would  render  judgment  in  his  favor,  it  is  an 
undoubted  case  of  jurisdiction.  The  court 
would  be  then  bound  to  hear  and  determine, 
and  Its  judgment,  however  erroneous,  would 
bind  parties  and  privies,  and  would  be  con- 
clusive of  the  right  established,  and  could 
be  Impeached  only  in  an  appellate  tribunal. 
Goodman  v.  Winter,  64  Ala.  410,  431,  38  Am. 
Rep.  13. 

Jurisdiction  does  not  relate  to  the  rights 
of  the  parties  as  between  each  other,  but  to 
the  power  of  the  court.  The  question  of  its 
exercise  is  an  abstract  inquiry,  not  Involving 
the  existence  of  an  equity  to  be  enforced, 
nor  the  right  of  the  plaintiff  to  avail  him- 
self of  It  If  it  exists.  It  precedes  these 
questions,  and  a  decision  upholding  the  ju- 
risdiction of  the  court  is  entirely  consistent 
with  a  denial  of  any  equity  either  In  plain- 
tiff or  In  any  one  else.  The  case  we  are 
considering  illustrates  the  distinction  I  am 
endeavoring  to  point  out  as  well  as  any  sup- 
posed case  would.  It  presents  these  ques- 
tions :  Have  the  plaintiffs  shown  a  right  to 
the  relief  which  they  seek?  And  has  the 
eourt  authority  to  determine  whether  or  not 


they  have  shown  such  a  right?  A  wrong 
determination  of  the  question  first  stated  ift 
error,  but  can  be  re-examined  only  on  ap- 
peal. The  other  question  is  the  question  of 
jurisdiction.  People  v.  Sturtevant,  9  N.  Y. 
(5  Seld.)  263,  59  Am.  Dec.  536  (quoted  and 
approved  in  Fisher  v.  Hepburn,  48  N.  Y. 
41,  53). 

It  is  not  the  particular  decision  given 
which  makes  up  jurisdiction,  but  it  is  the 
authority  to  decide  the  question  at  all.  Oth- 
erwise the  distinction  between  the  erroneous 
exercise  of  jurisdiction  on  the  one  hand,  and 
the  total  want  of  it  on  the  other,  must  be 
obliterated.  Chase  v.  Chrlstianson,  41  Cal. 
253.  The  distinction  is  between  a  lack  of 
power  or  want  of  jurisdiction  in  the  court, 
and  a  wrongful  or  defective  execution  of 
the  power.  In  the  first  instance,  all  acts  of 
the  court  not  having  jurisdiction  or  power 
are  void,  in  the  latter  only  voidable.  Paiue's 
Lessee  v.  Mooreland,  15  Ohio,  435,  45  Am. 
Dec.  585.  This  principle  applies  to  a  judg- 
ment of  courts  of  limited  or  special  juris- 
diction, as  well  as  to  judgments  of  superior 
courts  of  record.  Under  these  principles, 
where  a  justice  of  the  peace  rendered  a  judg- 
ment against  a  husband,  without  the  joinder 
of  his  wife,  for  an  antenuptial  debt  of  the 
wife,  the  judgment  was  not  subject  to  col- 
lateral attack  on  the  ground  that  the  hus- 
band was  not  liable  for  the  antenuptial  debts 
of  his  wife,  and,  If  he  was  so  liable,  could 
only  be  made  so  in  an  action  to  which  she 
was  joined  as  defendant  Babb  Y.  Bruere. 
23  Mo.  App.  604,  606. 

Docket  entries. 

Jurisdiction  is  a  substantive  fact,  and 
docket  entries  are  only  evidence  of  that  fact 
It  is  absolutely  independent  of  docket  en- 
tries, and  can  neither  be  given  nor  taken 
away  by  them.  Under  this  definition,  18 
Laws,  c.  32,  providing  that  judgments  of  the 
justices  of  the  peace  shall  not  be  reversed 
for  failure  of  the  record  to  show  the  resi- 
dence of  the  parties,  does  not  touch  upon 
the  jurisdiction  or  validity  of  any  contract 
but  is  sfhiply  a  matter  of  evidence  which  is 
to  govern  the  appellate  court  when  called 
upon  to  review  the  judgment  of  the  court 
Cunningham  v.  Dixon  (Del.)  41  Atl.  519,  520, 
1  Marv.  163. 

Equity. 

The  word  "jurisdiction"  is  employed  in 
different  senses.  When  equity  jurisdiction  is 
spoken  of,  as  that  a  case  in  the  Supreme 
Court  did  not  fall  within  the  equity  juris- 
diction as  it  exists,  there  is  not  meant  the 
power  of  the  court  to  try  the  dispute,  in  the 
sense  that  a  county  court  cannot  try  an  ac- 
tion in  ejectment,  or  a  state  court  offenses 
against  the  federal  government,  but  the 
question  whether  the  action  in  equity  will 
lie.  Anderson  v.  Carr,  19  N.  Y.  Supp.  992, 
993,  65  Hun,  179. 
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The  term  "Jurisdiction"  relates  not  to 
the  naked  question  of  power,  but  rather  to 
the  fact  that  such  power  has  or  has  not  been 
usually  exercised.  Thus  the  question  pre- 
sented to  a  court  of  equity  by  the  objection 
that  the  complaining  party  has  a  full,  ade- 
quate, and  complete  remedy  at  the  common 
law  relates  to  the  Jurisdiction  of  the  court, 
and  is  commonly  spoken  of  in  that  way. 
Reynolds  v.  Everett,  22  N.  Y,  Supp.  306,  314, 
67  Hun,  294. 

The  question  presented  to  the  court  of 
equity  by  the  objection  that  the  complain- 
ing party  had  a  full,  adequate,  and  complete 
remedy  at  the  common  law  related  to  the 
jurisdiction  of  the  court  of  equity,  and  is 
constantly  spoken  of  in  the  cases  in  that 
way ;  but  so  far  was  it  from  presenting  the 
question  of  mere  power,  that,  if  the  objec- 
tion was  neither  taken  by  demurrer,  plea, 
nor  answer,  the  court  proceeded  and  gave 
Judgment  on  the  merits,  notwithstanding  it 
would  have  rejected  the  Jurisdiction,  had 
the  question  been  raised  at  the  right  time. 
This  points  to  the  true  line  of  distinction 
in  the  use  of  the  term  "jurisdiction."  The 
question  Is  properly  one  of  jurisdiction  only 
when  a  Judgment  asserting  the  power  of 
the  court  would  be  void  and  assailable  col- 
laterally in  every  other  court  Bangs  v. 
Duckinfleld,  18  N.  T.  592,  595. 

The  Minnesota  statute  confers  the  au- 
thority to  administer  justice  in  all  civil  cases, 
"whether  heretofore  termed  legal  or  equi- 
table," on  the  same  person,  the  same  officer, 
and  by  the  pleadings,  process,  and  proceed- 
ings. It  expressly  abolishes  the  distinction 
between  actions  at  law  and  suits  in  equity, 
and  authorizes  but  one  form  of  action  for 
the  enforcement  or  protection  of  any  private 
rights,  or  for  the  redress  of  any  private 
wrongs.  In  the  same  complaint  legal  and 
equitable  causes  of  action,  and  in  the  same 
answer  legal  and  equitable  defenses,  may 
be  set  up;  and  to  a  complaint  strictly  legal 
a  defense  purely  equitable  may  be  inter- 
posed. And  if  this  statute  is  a  valid  law, 
the  equitable  jurisdiction  of  the  court  is  cer- 
tainly not  separate  and  distinct  from  the 
legal.  Holmes  v.  Campbell,  12  Minn.  221, 
227  (Gil.  141,  146). 

Essexitials* 

Jurisdiction  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject- 
matter  in  a  given  case.  To  constitute  this, 
there  are  three  essentials:  First,  the  court 
must  have  cognizance  of  the  class  of  cases 
to  which  the  one  to  be  adjudged  belongs; 
second,  the  proper  parties  must  be  present; 
and.  third,  the  point  decided  must  be,  in 
substance  and  effect,  within  the  Issues.  Mun- 
day  V.  Vail,  84  N.  J.  Law  (5  Vroom)  418,  422. 
This  was  quoted  with  approval  in  Reynolds 
V.  Stockton,  140  U.  S.  254,  268,  11  Sup.  Ct 
773,  777,  35  L.  Ed.  464;   St  Lawrence  Boom 


&  Mfg.  Co.  V.  Holt,  41  S.  B.  351,  35e,  51  W. 
Va.  352 ;  Gille  v.  Emmons,  48  Pac.  569,  570, 
58  Kan.  118,  62  Am.  St.  Rep.  609;  Hope  v. 
Blair,  105  Mo.  85,  16  S.  W.  595,  597,  24  Am. 
St.  Rep.  366.  So  that  a  Judgment  which  is 
entirely  outside  of  the  issues  in  the  case, 
and  upon  a  matter  not  submitted  to  the 
court  for  its  determination,  is  a  nullity. 
Gille  V.  Emmons,  48  Pac.  569,  570,  58  Kan. 
118,  62  Am.  St  Rep.  609. 

Ezempticm  from  liabiUtjr. 

Although  the  word  "Jurisdiction'*  is  fre- 
quently and  somewhat  loosely  used  to  in- 
dicate the  right  of  the  plaintiff  to  sue,  or 
the  liability  of  the  defendant  to  be  sued,  in 
a  particular  case,  yet,  where  the  suit  Is 
against  an  individual  by  name,  and  he  de- 
sires to  plead  an  exemption  by  reason  of  his 
representative  character,  he  does  not  raise 
a  question  of  Jurisdiction,  in  its  proper  sense. 
Illinois  Cent  R.  Co.  v.  Adams,  21  Sup.  Ct 
251,  255,  180  U.  S.  28,  45  L.  Ed.  410. 

Interest  of  Judge. 

A  Judge  who  is  interested  in  an  action, 
having  no  authority  to  hear  it,  can  have  no 
jurisdiction  over  such  action,  and  a  writ  of 
prohibition  will  lie  to  restrain  him  from  pro- 
ceeding therein.  North  Bloomfield  Gravel 
Mln.  Co.  V.  Keyser,  58  Cal.  315,  326. 

liljnited  or  inadequate. 

The  word  "Jurisdiction,"  when  consider- 
ed In  connection  with  the  exercise  of  ju- 
dicial functions,  includes  the  power  to  com- 
pel a  person  to  appear  and  answer  a  com- 
plaint, or  to  punish  him  for  not  doing  so; 
the  power  to  take  property  in  dispute  into 
the  custody  of  the  law;  the  power  to  com- 
pel the  production  of  evidence  and  hear  the 
contention  of  parties;  the  power  to  deter- 
mine the  question  of  right  between  parties, 
and  to  enforce  the  determination.  And  where 
there  is  a  lack  of  power  in  either  of  the 
directions  mentioned,  whether  because  in- 
tentionally withheld,  or  because  of  the  in- 
capacity of  the  grantor  to  confer  it,  the  Ju- 
risdiction may  be  said  to  be  limited  in  the 
one  case,  and  incomplete  or  inadequate  in 
the  other.  State  v.  North  American  Land  & 
Timber  Co.,  31  South.  172,  176,  106  La.  621. 
87  Am.  St  Rep.  309. 

As  orlsinal  Jnrisdiotton* 

The  word  •'Jurisdiction,"  as  used  in  a 
charter  providing  that  "the  city  court  shall 
have  cognizance  of  cases  of  which  it  now 
has  jurisdiction  by  virtue  of  the  original 
charter  of  said  city,  and  its  jurisdiction  is 
hereby  declared  to  embrace  all  cases  in  law 
or  in  equity,"  etc.,  in  both  clauses,  means 
original,  and  not  appellate,  jurisdiction;  ap- 
pellate Jurisdiction  being  provided  in  a  sub- 
sequent clause.  Loomis  v.  Bourn,  28  Atl.  6G9 
570,  63  Conn.  445. 
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BnMcieney  of  pleadins  to  confer. 

If  a  petitioner  states  such  a  case  in  his 
petition  that  on  a  demurrer  the  court  would 
render  Judgment  In  his  favor,  it  Is  an  un- 
doubted case  of  jurisdiction.  Belles  y.  Miller, 
38  Pac.  1050,  1052,  10  Wash.  259  (citing  Unit- 
ed States  V.  Arredondo,  31  U.  S.  [6  Pet.]  G91. 
8  L.  Ed.  547);  Goodman  v.  Winter,  64  Ala. 
410,  431,  38  Am.  Rep.  13;  Grlgnon's  Lessee  v. 
Astor,  43  U.  S.  (2  How.)  319,  338,  11  L.  Ed. 
283;  United  States  y.  Maney  (U.  S.)  61  Fed. 
140,  142. 

Satisfaction  of  Judgment  pending  snit 
to  enforce. 

The  fact  that  a  judgment  was  satisfied 
of  record  while  a  suit  was  pending  to  subject 
land  to  its  payment  did  not  deprive  the  court 
of  further  jurisdiction  in  such  suit,  so  as  to 
render  a  decree  of  sale  void.  Oliver  v.  Riley, 
60  N.  W.  180.  181,  92  Iowa,  23. 

Snbjeot-matter  and  person. 

Jurisdiction  is  of  two  sorts — ^jurisdiction 
over  the  subject-matter,  and  jurisdiction  over 
the  party  with  reference  to  that  subject-mat- 
ter. White  V.  Borough  of  Neptune  City,  28 
Atl.  378,  379,  5G  N.  J.  Law  (27  Vroom)  222. 

Jurisdiction  has  reference  to  both  the 
subject-matter  and  the  person.  Ex  parte 
State.  71  Ala.  371,  375;  In  re  Merlet,  Id. 

No  court  can  be  said  to  have  acquired 
complete  jurisdiction,  so  as  to  hear  and  deter- 
mine any  cause,  until  It  has  obtained,  through 
the  due  procedure  prescribed  by  law,  juris- 
diction over  both  subject-matter  and  the  par- 
ties. Chamberlain  ▼.  Finley,  23  South.  559, 
561,  40  Fla.  91. 

Within  the  constitutional  provision  (ar- 
ticle 6,  §  9,  par.  1)  requiring  uniformity  in 
the  jurisdiction,  powers,  proceedings,  and 
practice  of  all  courts  or  officers  Invested  with 
judicial  powers  of  the  same  grade  or  class, 
the  word  "jurisdiction"  refers  to  subject- 
matter  alone,  and  not  to  the  person  or  terri- 
tory in  which  it  may  be  exercised.  Starnes  v. 
Mutual  Loan  &  Banking  Co.,  29  S.  E.  452, 
454,  102  Ga.  597. 

Jurisdiction  of  the  court  is  power  In  the 
court,  and  Is  of  two  kinds:  First,  It  must 
have  jurisdiction  of  the  kind  of  action  that 
is  brought;  second,  it  must  have  jurisdiction 
of  the  party  against  whom  the  action  is 
brought.  First,  as  to  the  jurisdiction  as  to 
the  kind  of  action.  For  instance,  if  you 
should  bring  an  action  of  divorce  in  the  cir- 
cuit court  of  the  county  of  Essex,  and  serve 
process  on  the  defendant  In  the  county  of 
Essex,  and  a  decree  should  be  pronounced, 
that  decree  would  be  absolutely  valueless  and 
void,  because  the  circuit  court  of  the  county 
of  Essex  has  no  power  to  deal  with  a  ques- 
tion of  divorce.  The  other  is  jurisdiction  of 
the  person,  and  that  must  be  obtained  by 


service  of  process  within  the  territorial  lim- 
its of  the  jurisdiction.  Dumont  v.  Dumont 
(N.  J.  Ch.)  45    Aa  107. 

It  is  stated  In  Gwynne  v.  Pool,  Lut  290, 
that  no  action  will  He  against  a  judge  act- 
ing In  a  judicial  capacity  for  any  errors 
which  he  may  commit  in  a  matter  within  his 
jurisdiction.  The  words  "in  a  matter  witliin 
his  jurisdiction"  mean  that,  when  the  person 
assumed  to  do  the  act  as  judge,  he  had  ju- 
dicial jurisdiction  of  the  person  acted  upon, 
and  of  the  subject-matter  as  to  which  it  was 
done.  Lange  v.  Benedict,  73  N.  T.  12,  25,  27, 
31,  29  Am.  Rep.' 80. 

To  enable  a  court  to  render  a  complete 
determination  of  the  controversy.  It  must 
have  jurisdiction  of  the  parties  and  of  the 
subject-matter.  If  the  court  has  not  juris- 
diction of  the  person  of  the  defendant,  there 
can  be  no  judgment  even  of  abatement  giv- 
en against  the  plaintiff,  for  the  defendant 
must  become  a  party  In  the  court  before  he 
can  have  a  judgment  But  where  all  parties 
are  rightfully  before  the  court,  and  the  ques- 
tion is  raised  whether  It  has  jurisdiction  to 
determine  the  controversy  between  them,  the 
question  itself  calls  for  a  Judicial  determina- 
tion, and  the  decision  is  a  judicial  act,  and 
necessarily  an  exercise  of  jurisdiction.  Up- 
on principle,  a  court  possesses  power  to  de- 
termine whether  It  has  authority  to  enter- 
tain a  particular  controversy,  although  its 
decision  and  the  law  be  that  It  has  no  such 
authority,  and  It  therefore  dismisses  the  suit 
King  V.  Poole  (N.  Y.)  36  Barb.  242,  244. 

The  word  "jurisdiction,"  as  used  in 
Burns'  Rev.  St.  1894,  §  1643  (Rev.  St  1881,  S 
1574),  providing  that  every  person  commit- 
ting an  offense  against  the  laws  of  the  state 
is  liable  to  punishment  In  the  county  having 
"jurisdiction,"  refers  to  jurisdiction  of  the 
person,  and  not  of  the  subject-matter  of  the 
offense.  State  v.  Herring,  48  N.  E.  598,  599, 
21  Ind.  App.  157,  69  Am.  St  Rep.  351. 

The  word  "jurisdiction,"  In  an  act  of 
Congress  creating  three  judicial  districts  in 
the  Indian  Territory,  and,  after  conferring 
jurisdiction  upon  them,  providing  that.  In  all 
criminal  cases  where  courts  outside  of  the 
'  territory    shall    have    acquired    jurisdiction, 
I  they  shall  retain  jurisdiction  to  try  and  final- 
!  ly  dispose  of  such  cases,  does  not  refer  to 
[  the  subject-matter — that  is,  the  nature  of  the 
cause   of   action    or   relief   sought — ^but   re- 
lates to  the  jurisdiction  of  the  person.    Unit- 
ed States  V.  Lee  (U.  S.)  84  Fed.  626,  629. 

As  used  in  act  of  March  3,  1887,  c.  373. 
24  Stat  552  [U.  S.  Comp.  St  1901,  p.  5081. 
providing  for  removal  of  cases  from  state 
I  court  to  United  States  court  of  which  the 
;  United  States  courts  are  given  original  juris- 
diction, the  word  "jurisdiction"  refers  to  ju- 
risdiction of  the  subject-matter,  and  means 
a  jurisdiction  which  would  enable  any  cir- 
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cult  court  to  entertain  and  determine  the 
controversy  If  the  parties  were  before  It 
Yinal  v.  Continental  Const  &  Imp.  Co.  (U. 
8.)  34  Fed.  228;  Johnson  t.  WeUs,  Fargo  & 
Co.  (U.  S.)  91  Fed.  1,  4. 

Tenitoxiid  limitatlaiu 

By  the  Jurisdiction  of  a  state  court  Is 
meant  "within  the  state."  Stevens  v.  Irwin, 
12  Cal.  306,  308. 

"Jurisdiction,"  as  defined  in  article  76, 
Code  Prac,  means  the  power  of  him  who  has 
the*  right  of  Judging,  or  sometimes  that  word 
means  also  the  space  or  extent  of  country 
over  wliich  the  Judge  is  entitled  to  exercise 
that  power.  The  tract  of  land  or  district 
within  which  a  Judge  or  magistrate  has  Ju- 
risdiction is  called  his  territory,  and  his  pow- 
er fn  relation  to  his  territory  is  called  his  ter- 
ritorial Jurisdiction.  These  definitions  clear- 
ly relate  to  the  competency,  the  power  of  the 
Judge  to  entertain  and  pass  upon  causes  in 
regard  to  the  subject-matter,  the  parties,  and 
the  place  where  the  action  Is  brought,  but 
do  not  regulate  or  restrain  his  power  as  to 
the  conduct  of  proceedings,  the  Jurisdiction  of 
which  is  legally  vested  in  his  court.  They 
do  not  imply  that  the  Judge  must  always  be 
personally  present  in  his  territory,  in  order 
to  direct  incidental  matters  as  they  become 
necessary  in  a  cause  pending  In  his  court, 
and  any  order  which  the  Judge  may  grant 
in  chambers  upon  an  ex  parte  application 
may  be  signed  by  him  outside  his  territorial 
Jurisdiction.  Succession  of  Weigel,  17  La. 
Ann.  70,  71. 

The  word,  ** Jurisdiction,"  as  used  in 
Conn^  art  6,  i  19,  requiring  that  the*  Juris- 
diction, powers,  etc.,  of  the  several  district 
courts  should  be  uniform,  embraces  not  only 
the  subject-matter  of  the  cause,  but  as  well 
the  territory  within  which  a  court  may  act  or 
send  processes  for  service.  State  v.  Maguey, 
72  N.  W.  1006,  1008,  62  Neb.  508. 

The  exercise  of  Jurisdiction — the  power 
to  hear  and  determine — must  be  considered 
with  reference  to  the  territory  within  which 
it  is  to  be  exercised.  Konold  v.  Rio  Grande 
W.  Ry.  Co.,  61  Pac.  256,  257,  16  Utah,  151. 

In  Rev.  St  art  363,  which,  after  defin- 
ing the  power  of  a  marshal  as  to  city  mat- 
ters, provides  that,  in  the  prevention  and  sup- 
pression of  crime  and  arrest  of  offenders,  he 
shall  have,  possess,  and  execute  like  pow- 
er, authority,  and  Jurisdiction  as  the  sheriff  of 
a  county  under  the  laws  of  the  state,  the 
word  "Jurisdiction"  refers  to  the  territory 
in  which  such  power  or  authority  can  be  ex- 
ercised; and,  since  the  Jurisdiction  of  the 
marshal  is  measured  by  that  of  the  sheriff 
in  the  prevention  and  suppression  of  crime 
and  arrest  of  offenders  against  the  state.  It 
must  be  coextensive  with  the  limits  of  the 
county.  Newbum  v.  Durham,  32  S.  W.  112, 
116,  10  Tex.  Civ.  App.  655. 
4  Wds.  &  P.— 68 


Trial  as  affeetlns. 

The  reading  of  proofs,  the  argument  of 
counsel — in  other  words,  the  trial  had — or 
the  absence  of  any  or  all  three,  neither  con- 
fer Jurisdiction  in  the  first  instance,  nor  take 
it  away  after  it  has  once  fully  attached.  Sx 
parte  Bennett,  44  Cal.  84,  88. 

JUBISDIOTION  OF  A  CASE. 

The  expression  that  "the  court  has  Ju- 
risdiction of  a  case"  means  Jurisdiction  of 
all  proceedings  connected  therewith,  from  the 
filing  of  the  complaint  till  the  satisfaction  of 
the  Judgment  Comstock  Mill.  &  Mln.  Co.  v. 
Allen,  31  Pac.  434,  21  Nev.  325. 

JUBISDIOTION  OF  THE  CAUSE. 

"Jurisdiction  of  the  cause  is  the  power 
over  the  subject-matter  given  by  the  law  of 
the  sovereignty  in  which  the  tribunal  ex- 
ists." In  re  Taylor,  64  N.  W.  253,  267,  7 
S.  D.  382,  45  L.  R.  A.  136,  68  Am.  St  Rep. 
843;  Weiner  v.  Rumble,  19  Pac.  760,  761,  11 
Colo.  607  (citing  Bouv.  Law  Diet) 

JUBISDIOTION  OF  THE  PERSON. 

Jurisdiction  of  the  person  must  be  ob- 
tained by  service  of  process  within  the  terri- 
torial limits  of  the  Jurisdiction.  Dumont  v. 
Duraont  (N.  J.  Ch.)  45  Atl.  107.  And  where 
a  declaration,  warrant  of  attorney  and  affi- 
davit of  its  execution,  the  note  on  which  the 
declaration  was  based,  and  cognovit  by  the 
attorney  authorized,  were  filed,  the  defend- 
ant was  before  the  court,  and  there  was 
enough  to  set  the  court  In  motion  to  hear 
and  determine.  If  after  this  the  court  in 
the  rendering  of  its  Judgment,  acted  without 
sufl5cient  evidence,  the  case  would  be  pre- 
sented, not  of  want  of  Jurisdiction,  but  of 
error  in  the  exercise  of  Jurisdiction.  More- 
over, a  warrant  of  attorney  to  confess  Judg- 
ment is  a  familiar  common-law  security, 
and  the  entry  of  Judgment  by  cognovit  there- 
under is  a  proceeding  according  to  the  course 
of  the  common  law;  and,  though  the  statute 
has  regulated  the  mode  of  such  procedure, 
it  did  not  therefore  convert  the  proceeding 
into  one  of  such  special  character  that  the 
same  presumptions  do  not  obtain  as  in  the 
case  of  ordinary  Judgments  of  superior  courtp 
of  general  Jurisdiction.  Bush  v.  Hanson,  IC 
111.  480,  482. 

Jurisdiction  of  the  person  which  will 
relieve  a  Judge  from  individual  liability  for 
acts  done  in  his  Judicial  capacity  attaches 
when  the  citizen  acted  upon  is  before  the 
Judge,  either  constructively  or  in  fact,  by 
reason  of  the  service  upon  him  of  some  pro- 
cess known  to  the  law,  and  which  has  been 
duly  issued  and  executed.  Lange  v.  Bene- 
dict 73  N.  Y.  12,  27,  29  Am.  Rep.  80. 

If  a  court  has  not  acquired  Jurisdiction 
of  the  person  of  the  defendant — that  is,  if 
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sufficient  process  has  not  been  served  upon 
him — there  can  be  no  judgment,  even  of 
abatement,  given  against  the  plaintiff,  for  the 
defendant  must  become  a  party  in  the  court 
before  he  can  have  a  judgment  But  where 
the  court  has  jurisdiction  of  both  parties,  it 
has  also  the  power  to  decide  whether  it  has 
jurisdiction  of  the  action,  and  its  decision 
of  that  question  is  a  judicial  act  King  v. 
Poole  (N.  Y.)  36  Barb.  242,  244. 

Jurisdiction  of  a  court  depends  on  the 
law  of  the  country  to  which  it  is  subject, 
and  hence,  if  a  state  law  enacts  that  an 
advertisement  of  a  notice  of  a  pending  suit 
in  a  newspaper  shall  authorize  the  defend- 
ant's appearance  to  be  entered  in  an  action 
against  him,  the  courts  of  that  state  have  ju- 
risdiction over  him  in  such  a  case,  and  are 
bound  to  exercise  it;  but  when  a  judgment 
thus  obtained  comes  to  be  the  foundation  of  a 
proceeding  in  the  courts  of  a  state  not  boimd 
by  the  particular  law,  in  the  absence  of 
constitutional  provisions,  it  will  depend  on 
the  law  of  comity  what  effect  shall  be  given 
it  By  the  law  of  comity  and  by  the  consti- 
tutional laws  of  the  United  States,  the 
question  will  be  whether  the  court  had 
"properly  jurisdiction,"  or,  in  other  words, 
did  it  obtain  jurisdiction  in  a  way  consonant 
to  natural  justice?  for,  in-  the  absence  of 
positive  law,  this  is  the  only  standard.  The 
record  of  a  personal  judgment  in  the  court  of 
another  state  of  general  jurisdiction  Is  pri- 
ma facie  conclusive  as  to  the  jurisdiction. 
Moulin  V.  Trenton  Mut  Life  Ins.  Co.,  24  N. 
J.  Law  (4  Zab.)  222,  232. 


JURISDICTION     OF     THE     SUBJECT- 
MATTEB. 

"Jurisdiction  of  a  subject-matter,  in  its 
general  sense,  is  defined  to  be  a  power  con- 
stitutionally conferred  upon  a  judge  or  mag- 
istrate to  take  cognizance  of  and  decide 
causes  according  to  law,  and  to  carry  the  sen- 
tence into  execution."  Lindsay  v.  People,  1 
Idaho,  438.  446. 

"Jurisdiction  of  the  subject-matter*'  is 
the  power  to  hear  and  determine  cases  of  the 
general  class  to  which  the  proceeding  in  ques- 
tion belongs.  Musick  v.  Kansas  City,  S.  &  M. 
Ry.  Co.,  21  S.  W.  491,  492,  114  Mo.  309. 

If  a  court  has  jurisdiction  of  the  persons 
to  the  action,  and  the  cause  Is  the  kind  of  a 
cause  triable  in  such  court  it  has  jurisdic- 
tion of  the  subject  of  the  action,  and  has  the 
power  to  render  any  rightful  judgment  there- 
in. Parker  v.  Lynch,  56  Pac.  1082,  1087,  7 
Okl.  631. 

The  court  has  jurisdiction  of  the  sub- 
ject-matter when  it  has  the  legal  right  to 
sit  upon  a  case  and  determine  it.  Such 
jurisdiction  arises:  (1)  Where  the  tribunal 
has  general  jurisdiction  of  the  subject-mat- 


ter or  investigation,  and  the  special  facts 
which  give  it  the  right  to  act  in  a  particular 
case  are  averred,  and  are  not  controverted, 
upon  notice  to  proper  parties  jurisdiction 
is  acquired,  and  cannot  be  assailed  In  any 
collateral  proceeding;  (2)  where  the  judicial 
tribunal  has  not  general  jurisdiction  of  the 
subject-matter  under  any  circumstances,  no 
averment  can  supply  the  defect  and  no  con- 
sent can  confer  jurisdiction;  (3)  where  the 
judicial  tribunal  has  no  general  jurisdic- 
tion of  the  subject-matter,  but  may  exer- 
cise It  under  a  particular  state  of  facts, 
those  facts  must  be  specially  averred  and 
established,  and,  when  so  established  on  a 
hearing  of  all  proper  parties,  cannot  be  im- 
peached in  any  collateral  proceeding.  Bum- 
stead  V.  Read  (N.  T.)  31  Barb.  661,  665. 

By  "jurisdiction  over  the  subject-iliat- 
ter"  is  meant  the  nature  of  the  cause  of 
action  and  of  the  relief  sought,  and  this  is 
conferred  by  the  sovereign  authority  which 
organizes  the  court,  and  is  to  be  sought  for 
in  the  general  nature  of  its  powers,  or  in 
authority  specially  conferred.  Manley  v. 
Park,  64  Pac.  28,  30,  62  Kan.  553  (citing 
Cooper  V.  Reynolds,  77  U.  S.  [10  Wall.]  308, 
316,  19  L.  Ed.  931);  Dayton  v.  Board  of 
Equalization,  50  Pac.  1009,  1011,  83  Or.  131. 

Jurisdiction  over  the  subject-matter  is 
the  right  of  the  court  to  exercise  judicial 
power  over  that  class  of  cases, — ^not  the 
particular  case  before  it,  but  rather  the  ab- 
stract power  to  try  a  case  of  the  kind  or 
character  of  the  one  pending,  and  not 
whether  the  particular  case  is  one  tliat 
presents  a  cause  of  action,  or,  under  the 
particular  facts,  is  triable  before  the  court 
in  which  it  Is  pending,  because  of  some  in- 
herent facts  which  exist  and  may  be  de- 
veloped during  the  trial.  Peyton  v.  Peyton, 
68  Pac.  757,  764,  28  Wash.  278;  Christiansen 
V.  Mendham,  61  N.  Y.  Supp.  326,  827,  45  App. 
Dlv.  554;  Manley  v.  Park,  64  Pac  28,  30, 
62  Kan.  553. 

"Jurisdiction  of  the  subject-matter"  la 
power  to  adjudge  concerning  the  general 
question  involved,  and  is  not  dependent  on 
the  state  of  facts  which  may  appear  in  the 
particular  case  arising,  or  which  Is  claimed 
to  have  arisen,  under  that  general  question. 
Hunt  V.  Hunt  72  N.  Y.  217,  231,  28  Am. 
Rep.  129;  Perry  v.  Kent  34  N.  Y.  Supp.  843, 
845,  88  Hun,  407;  Belden  v.  Wilkinson,  60 
N.  Y.  Supp.  1083,  1084,  44  App.  Dlv.  420; 
Christiansen  v.  Mendham,  61  N.  Y.  Supp. 
32C,  327,  45  App.  Dlv.  554;  Dayton  v.  Board 
of  Equalization,  50  Pac.  1009,  1011,  33  Or. 
131;  Blgham  v.  Henricl  (Pa.)  16  Atl.  618. 

By  "jurisdiction  of  the  subject-matter" 
is  not  meant  simply  jurisdiction  of  the  par- 
ticular case  occupying  the  attention  of  the 
court  but  jurisdiction  of  the  class  of  cases 
to  which  the  particular  case  belongs;  and 
by  ''subject-matter"  is  meant  the  abstract 


JURISDICTION  OP  THE  SUBJECT    3887 


JUBOB 


thing,  and  not  the  particular  case.    State  t« 
Wolever.  26  N.  B.  762,  765,  127  Ind.  806. 

There  la  a  more  general  meaning  to  the. 
phrase  "subject-matter^  than  the  power  to 
act  upon  a  particular  state  of  facts.  It  is 
the  power  to  act  upon  the  general  and — so 
to  speak — ^the  abstract  questions,  and  to  de- 
termine and  to  Judge  whether  the  particu- 
lar facts  presented  call  for  the  exercise  of 
the  abstract  power.  It  is  the  power  law- 
fully conferred  to  deal  with  the  general  sub- 
ject involved  in  the  action.  Hunt  v.  Hunt, 
72  N.  Y.  217,  219,  28  Am.  Rep.  129;  Bigham 
V.  Henrfci  (Pa.)  16  Atl.  618. 

Allegations  of  eanse  of  aotioii* 

The  question  of  jurisdiction  of  the  sub- 
ject-matter has  nothing  to  do  with  the  ques- 
tion whether  the  allegations  of  the  com- 
plaint set  out  a  good  cause  of  action  upon 
a  subject  of  which  jurisdiction  exists.  Bel- 
den  V.  Wilkinson,  60  N.  Y.  Supp.  1083,  10S4, 
H  App.  Div.  420. 

Consent. 

Jurisdiction  of  the  subject-matter  al- 
ways comes  from  the  law,  and  It  cannot  be 
waived,  nor  conferred  by  the  consent  of  the 
parties  or  their  counsel.  Huber  v.  Beck, 
32  N.  B.  1025,  6  Ind.  App.  47. 

Ultimate   determination   immaterial. 

Jurisdiction  of  the  subject-matter  is  the 
power  to  adjudge  concerning  that  matter, 
and  does  not  depend  upon  the  ultimate  de- 
termination arrived  at,  or  means  by  which 
such  ultimate  determination  is  reached.  In 
re  Klock.  51  N.  Y.  Supp.  897,  906,  80  App. 
Div.  24. 

Of   the   general  or  particular  snbjeot 
distingnished. 

There  is  a  distinction  between  jurisdic- 
tion of  the  general  subject  and  Jurisdiction 
of  the  particular  subject  If  the  case  in 
question  belongs  to  the  former  class,  then 
it  is  within  the  jurisdiction  of  the  court, 
and  neither  insufficiency  of  allegations  nor 
Informality  in  proceedings  will  affect  that 
jurisdiction.  If  there  is  Jurisdiction  of  the 
general  subject,  there  may  be  a  waiver  of 
objection  to  the  jurisdiction  of  the  particu- 
lar subject.  Reed  v.  City  of  Muscatine,  73 
N.  W.  579,  104  Iowa,  183. 


TimiSDICTIOirAI.  FACTS. 

See  "Quasi  Jurisdictional  Facts." 

Facts,  the  existence  of  which  is  neces- 
sary to  the  validity  of  the  proceeding,  and 
without  which  the  act  of  the  court  is  a 
mere  nullity,  are  Jurisdictional  facts.  No- 
ble V.  Union  River  I^ogging  U.  Co.,  13  Sup. 
Ct  271,  273,  147  U.  S.  1G5,  37  L.  Ed.  128. 


JURISPRUDENCE. 

See  "Bquity  Jurisprudence.** 

"In  every  nation  that  has  advanced  a 
few  steps  beyond  the  first  organization  of 
political  society,  and  that  has  made  any 
progress  in  civilization,  an  extensive  and 
important  part  of  the  rules  which  goven. 
men  is  derived  from  what  is  called  in  cer- 
tain countries  'common  law,'  and  here  'juris- 
prudence/ This  Jurisprudence  or  common 
law  in  some  nations  is  found  in  the  decrees 
of  their  courts;  in  others  it  Is  furnished  by 
private  individuals  eminent  for  their  learned 
integrity,  whose  superior  wisdom  has  ena- 
bled them  to  gain  the  proud  distinction  of 
legislating,  as  it  were;  for  their  country, 
and  enforcing  their  legislation  by  the  most 
noble  of  all  means — ^that  of  reason  alone. 
After  a  long  series  of  years,  it  is  sometimes 
difficult  to  say  whether  these  opinions  and 
judgments  were  originally  the  effect  of  princi- 
ples previously  existing  in  society,  or  wheth- 
er they  were  the  cause  of  the  doctrines 
which  all  men  at  last  recognize.  But  wheth- 
er the  one  or  the  other,  when  acquiesced 
in  for  ages,  their  force  and  effect  cannot  be 
distinguished  from  the  statutory  law.  No 
civilized  nation  has  been  without  such  a 
system.  None,  it  is  believed,  can  be  with- 
out it,  and  every  attempt  to  expel  it  only 
causes  it  to  return  with  increased  strength 
on  those  who  are  so  sanguine  as  to  think 
it  may  be  dispensed  with."  Saul  v.  His 
Creditors  (La.)  5  Mart  (N.  S.)  5G9,  582,  IQ 
Am.  Dec.  186. 

JUROR. 

See   ••Impartial    Juror";     •'Lawful    Ju- 
rors" ;   "Tales  Juror." 
As  officer,  see  "Officer." 

Jurors  are  men  qualified  and  sworn  to 
try  a  cause  according  to  the  evidence.  State 
V.  Potts,  22  Pac.  754,  757,  20  Nev.  389. 

The  term  "jurors"  means  nothing  more 
than  12  men  qualified  and  sworn  to  try  a 
cause  according  to  the  evidence.  Fife  v. 
Commonwealth,  29  Pa.  (4  Casey)  429,  439. 

"In  the  narrowest  and  most  literal  defi- 
nitions of  the  word  'juror,'  it  means  a  man 
who  is  sworn  or  affirmed  to  serve  on  a 
Jury.  Bouv.  Law  Diet.  In  this  sense,  no 
one  would  be  either  a  grand  or  petit  Juror 
unless  he  was  actually  impaneled  and  sworn. 
But  all  the  statutes  of  the v state  and  all  law 
writers  universally  apply  the  term  'Jurors* 
to  persons  selected  and  summoned  accord- 
ing to  law,  for  the  purpose  of  serving  as 
grand  or  petit  jurors,  whether  they  have 
been  actually  impaneled  and  sworn  or  not 
Therefore  all  persons  who  are  lawfully  se- 
lected and  summoned  to  serve  as  Jui'ors  are» 
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In  legal  terminology,  called  jurors,  and  they 
are  called  grand  or  petit  jurors  according 
to  the  functions  they  are  intended  to  per- 
form." State  V.  McCrystol,  9  South.  922, 
924,  43  La.  Ann.  907. 

BouYler  defines  a  juror  as  a  man  who  is 
sworn  or  affirmed  to  serve  on  a  jury;  the 
word  juror  coming  from  the  Latin  **juro,*' 
to  swear.  Men  in  the  jury  box,  each  of 
whom  had. been  passed  for  cause,  but  none 
of  whom  had  been  sworn  as  jurors,  are 
not  jurors,  so  as  to  prevent  their  separa- 
tion during  a  recess  taken  in  order  to  sum- 
mon an  additional  venire.  State  v.  Voor- 
hles,  40  Pac.  620,  12  Wash.  53. 

A  juror  Is  a  person  selected  and  sum- 
moned according  to  law  to  serve  In  that  ca- 
pacity, whether  the  jury  has  been  actually 
impaneled  and  sworn  or  not.  Bouv.  Law 
Diet  Our  Code  evidently  treats  a  person 
selected  and  summoned  and  in  attendance 
as  a  juror.  It  provides  that  a  juror  shall 
not  be  excused  for  slight  cause,  and  that 
the  court  shall  designate  by  number  the 
grand  and  trial  jurors.  And  as  the  court 
said  In  Mason  v.  Culbert,  108  Cal.  247,  249, 
41  Pac.  464,  a  juror  may  be  in  attendance 
upon  court  without  being  impaneled  to  try 
any  cause,  and  for  every  day  of  such  at- 
tendance the  statute  authorizes  him  to  be 
compensated.  Jackson  v.  Baehr,  71  Pac. 
167,  168,  138  Cal.  266. 

The  word  "juror"  includes  a  talesman, 
and  extends  to  jurors  in  all  courts,  whether 
of  record  or  not  of  record,  and  in  special 
proceedings  and  before  any  officer  author- 
ized to  impanel  a  jury  in  any  case  or  pro- 
ceeding. Gen.  St.  Minn.  1894,  S  6357;  Pen. 
Code  N.  Y.  1903,  i  81. 

The  word  "Juror,"  In  Acts  1878,  No. 
59,  making  it  criminal  to  directly  or  in- 
directly give  any  sum  or  sums  of  money,  or 
any  other  bribe,  present,  or  reward,  or  any 
other  thing,  to  any  "gi-and  or  petit  juror," 
with  intent,  etc..  Includes  tales  jurors  as 
well  as  regular  jurors.  State  v.  McCrystol, 
9  South.  922,  924,  43  La.  Ann.  907. 

A  juror  is  a  man  who  is  sworn  or  af- 
firmed to  serve  as  a  juror;  one  of  a  jury; 
a  juryman.  So  that  a  person  who  was 
merely  sworn  in  order  to  ascertain  his  quali- 
fications as  a  juror,  but  was  not  accepted 
as  such,  is  not  a  juror,  within  the  provisions 
authorizing  a  fee  for  administering  an  oath 
or  affirmation,  except  to  a  juror.  Marsh  v. 
United  States  (U.  S.)  88  Fed.  879,  882. 

Under  Rev.  St.  U.  S.  S  828,  par.  4  [U. 
S.  Comp.  St  1901,  p.  635],  allowing  a  clerk 
certain  fees  for  administering  an  oath,  ex- 
cept to  a  juror,  It  was  contended  that  the 
clerk  was  entitled  to  a  fee  for  administer- 
ing an  oath  to  persons  who  had  been  drawn 
and  summoned  as  jurors  for  the  purpose  of 
their  preliminary   examination  as  to  their 


fitness  and  qualifications  to  serve  as  jurors, 
and  that  by  the  word  "juror"  was  meant  a 
man  who  is  sworn  or  affirmed  to  serve  as 
a  juror.  It  was  held  that  such  was  not  the 
meaning  of  the  term.  Thus  the  act  of  Con- 
gress fixing  the  fees  of  the  marshal  pro- 
vided that  he  should  be  entitled  to  a  mileage 
for  summoning  petit  and  grand  jurors,  and 
certainly  Included  the  mileage  for  summon- 
ing a  juror,  whether  he  was  qualified  to  sit 
or  not.  Again,  it  was  provided  that  the 
marshal  should  pay  to  jurors  all  such  fees 
as  they  were  entitled  to,  and  the  court 
would  order  such  fees  to  be  paid  to  a  person 
who  had  been  summoned  to  appear  as  a 
juror,  even  though  he  were  discharged  with- 
out having  been  sworn  to  serve.  And  the 
same  construction  was  undoubtedly  intended 
in  reference  to  the  fee  of  a  clerk.  A  person 
who  is  sworn  to  answer  questions  as  to  his 
eligibility  is  sworn  because  of  his  being 
summoned  to  act  as  a  juror,  and  in  that 
sense  he  is  sworn  as  a  juror.  It  proves  too 
much  to  argue  that  he  is  not  a  juror  until 
he  is  sworn  as  such;  for  he  is  not  a  juror, 
in  the  technical  and  narrow  meaning  of  the 
word,  until  he  is  sworn  and  impaneled.  This 
construction  would  strike  out  the  words  in 
the  statute,  "except  to  jurors."  A  juror 
Is  defined  in  State  v.  McCrystol,  43  La.  Ann. 
907,  6  South.  922,  as  any  person  selected 
and  summoned  according  to  law  to  serve 
in  that  capacity,  whether  the  jury  has  been 
actually  Impaneled  or  not  The  word  "ju- 
ror" is  uniformly  used  by  the  jurists  most 
familiar  with  the  subject  as  including  per- 
sons designated  or  ordered  to  be  summoned 
as  jurors.  For  stronger  reasons  It  would 
include  them  after  they  were  summoned 
and  have  appeared  in  court  United  States 
V.  Marsh  (U.  S.)  106  Fed.  474,  481,  45  0.  C 
A.  436. 

Grand  juror* 

The  terms  "juror"  and  ••juryman,*'  as 
appearing  in  an  act  declaring  ineligible  any 
person  drawn  or  summoned  as  a  juryman 
or  talesman,  or  any  person  appearing  or  of- 
fered as  a  juror  or  talesman,  who  is  or  has 
been  living  in  the  practice  of  polygamy,  in- 
clude members  of  the  grand  jury  as  well 
as  of  the  petit  jury.  A  grand  juror  is  a  jury- 
man and  a  juror,  and  Is  drawn  and  sum- 
moned, and  the  fact  that  the  word  "tales- 
man" is  used  will  exclude  him  from  being 
included  in  such  terms.  Clawson  v.  United 
States,  5  Sup.  Ct  949,  952,  114  U.  S.  477, 
29  L.  Ed.  179. 

Officer  distinsulsl&ecU 

"A  juror  Is  one  of  a  body  of  twelve  men, 
possessing  the  requisite  qualifications,  duly 
summoned,  and  sworn  to  well  and  truly  try 
the  questions  of  fact  submitted  to  them  by 
the  court,  and  a  true  verdict  render  accord- 
ing to  the  law  and  the  evidence.  He  is  neith- 
er appointed  nor  elected  to  his  position  of 
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duty,  but  his  name  is  drawn  from  a  list  of  | 
names  prepared  by  the  clerk  of  the  district ; 
conrt  and  the  judge  of  the  probate  court 
within  and  for  the  county  where  the  district 
<!0urt  is  held.  He  has  a  duty  of  a  public  na- 
ture to  perform,  and  for  it  he  is  compensated 
out  of  the  public  treasury,  but  in  no  other 
respect  does  his  position  or  his  duties  cor- 
respond with  the  essential  elements  of  office. 
He  has  no  certain  term  of  office.  He  has  no 
right  to,  and  has  no  power  to  enforce  a  right 
to,  the  performance  of  any  act  or  service 
which  constitutes  the  performance  of  official 
duty.  He  is  liable  at  any  moment  to  be  dis- 
charged by  the  court  from  all  service,  and  to 
be  excused  by  either  party  from  serving  In 
the  trial  of  any  cause,  without  consulting  his 
wishes  or  interests.  The  oath  he  takes,  in 
Its  terms  and  scope,  limits  his  duty  to  the 
facts  of  the  particular  case  then  on  trial, 
and  is  not  the  oath  required  by  the  laws  of 
this  territory,  or  by  the  Constitution  and  laws 
of  the  United  States,  to  be  taken  by  public 
officers.  His  position  is,  to  a  certain  extent, 
a  place  of  public  trust  and  emolument."  Peo- 
ple y.  Hopt,  4  Pac.  250,  255,  3  Utah,  396. 


JURY 

See  "Grand  Jury";  -Impartial  Jury"; 
"Petit  Jury";  "Struck  Jury";  "Trial 
by  Jury";    "Trial  Jury." 

"A  Jury  is  a  body  of  men  summoned  and 
sworn  to  decide  on  the  facts  In  issue  at  the 
trial."  Hunnel  v.  State,  86  Ind.  431,  434 
(citing  1  Abb.  Law  Diet). 

A  jury  is  a  body  of  men  temporarily  se- 
lected from  the  citizens  of  a  particular  dis- 
trict, and  Invested  with  power  to  present  or 
indict  a  person  for  a  public  offense,  or  try  a 
question  of  fact  Code  Civ.  Proc.  Cal.  1903, 
1 190;  Code  Civ.  Proc.  Idaho  1901,  S  3043. 

A  jury  is  a  body  of  persons  temporarily 
selected  from  the  citizens  of  a  particular 
county,  and  Invested  with  power  to  present 
and  indict  a  person  for  a  public  offense,  or  to 
try  a  question  of  fact  Rev.  St  Utah  1898, 
I  1291. 

A  jury  is  a  body  of  men  temporarily  se- 
lected from  the  qualified  Inhabitants  of  a 
particular  district,  and  Invested  with  power 
(1)  to  present  or  Indict  a  person  for  a  public 
offense;  or  (2)  to  try  a  question  of  fact  Ann. 
Codes  &  Sts.  Or.  1901,  §  959;  Ballinger's  Ann. 
Codes  &  St  Wash.  1897,  S  4730. 

The  late  Mr.  Justice  Miller,  in  his  Lec- 
tures on  Constitutional  Law,  quotes  with  ap- 
proval the  following  from  the  Encyclopscdia 
Brltannlca,  in  its  article  "Jury,"  to  wit: 
"The  essential  features  of  trial  by  jury,  as 
practiced  in  England  and  countries  influen- 
ced by  English  Ideas,  are  the  following:  The 
jury  are  a  body  of  laymen,  selected,  by  lot. 


to  ascertain,  under  the  guidance  of  a  judge, 
the  truth.  In  questions  of  fact  arising  either 
in  a  civil  litigation  or  a  criminal  process. 
♦  ♦  ♦  Their  province  is  strictly  limited  to 
questions  of  fact,  and  within  that  province 
they  are  still  further  restricted  to  the  ex- 
clusive consideration  of  matters  that  have 
been  proved  by  evidence  In  the  course  of  the 
trial.  They  must  submit  to  the  direction  of 
the  judge  as  to  any  rule  or  principle  of  law 
that  may  be  applicable  to  the  case,"  etc 
Again,  Forsyth  in  his  History  of  Trial  by 
Jury,  published  In  1852,  says:  "The  distinc- 
tive characteristic  of  the  system  Is  this: 
That  the  jury  consists  of  a  body  of  men  tak- 
en from  the  community  at  large,  summoned 
to  find  the  truth  of  disputed  facts.  They  are 
to  decide  upon  the  effect  of  the  evidence, 
and  thus  to  assist  the  court  to  pronounce  a 
right  Judgment;  but  they  have  nothing  to  do 
with  the  Judgment  or  sentence  which  follows 
the  verdict  They  are  not,  like  the  judges, 
members  of  a  class  charged  with  the  duty  of 
Judicial  inquiry.  They  are  taken  from  va- 
ried pursuits,  to  make  a  special  inquiry,  and 
return  to  their  ordinary  avocations  when  this 
labor  is  over."  Hopkins  v.  Nashville,  C.  & 
St  L.  R.,  34  S.  W.  1029,  1031,  90  Teun.  409. 
32  L.  R.  A.  354. 

The  terms  "Jury"  and  "trial  by  jury" 
are,  and  for  ages  have  been,  well  known  in 
the  meaning  of  the  law  They  were  used  at 
the  adoption  of  the  Constitution,  and  always, 
it  is  believed,  before  that  time,  and  almost 
always  since,  in  a  single  sense.  A  jury  for 
the  trial  of  a  cause  is  a  body  of  12  men,  de- 
scribed as  being  upright,  well-qualified,  and 
lawful  men,  disinterested  and  impartial,  not 
of  kin  or  personal  dependents  of  either  of  the 
parties,  having  their  home  within  the  juris- 
dictional limits  of  the  court,  drawn  and  se- 
lected by  officers  free  from  all  bias  In  favor 
of  or  against  either  party,  duly  impaneled 
under  the  direction  of  a  competent  court 
sworn  to  render  a  true  verdict  according  to 
the  law  and  the  evidence  given  them,  who, 
after  hearing  the  parties  and  their  evidence, 
and  receiving  the  instructions  of  the  court 
relative  to  the  law  Involved  in  the  trial,  and 
deliberating,  when  necessary,  apart  from  all 
extraneous  influences,  must  return  their 
unanimous  verdict  on  the  issues  submitted  to 
them.  Dennee  v.  McCoy  (Ind.)  69  S.  W.  858. 
8G0. 

Trial  by  jury  is  by  12  free  and  lawful 
men,  who  are  not  of  kin  to  either  party,  for 
the  purpose  of  establishing  the  truth  of  the 
matter  in  issue.  Smith  v.  Times  Pub.  Co.,  36 
Atl.  29G,  297,  178  Pa.  481,  35  L.  R.  A.  819 
(citing  Dowling  v.  State,  13  Miss.  [5  Smedes 
&  M.]  6t>4,  085). 

"Jury  "  as  the  term  is  used  in  the  clause 
of  the  Co*d9^^^^^^°^  providing  that  the  right 
of  trial  K  AMty  s^^^^  ^^^  ^  denied,  "means 
twelve  ^^    oteu^  ^^^  who  are  free  from  all 
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ties  of  consanguinity,  and  all  other  relations 
that  would  tend  to  make  them  dependent  on 
either  party.  It  means  twelve  men  who  are 
not  interested  in  the  event  of  the  suit  and 
who  have  no  such  bias  or  prejudice  in  favor 
of  or  against  either  party  as  would  render 
them  partial  towards  either  party."  State  v. 
McClear,  11  Nev.  89,  46. 


Drawins  and  simuaoiiii&s, 

A  requisite  number  of  persons  having  the 
qualifications  of  jurors  will  not  constitute  a 
jury  or  panel  of  jurors  unless  they  are  drawn 
and  summoned  as  jurors  in  conformity  with 
the  law.  They  must  be  men  selected  from  the 
proper  place,  and  drawn  and  summoned  ac- 
cording to  law.  A  panel  of  jurors  not  drawn 
according  to  law  is  a  nullity.  Dupont  v.  Mc- 
Adow,  9  Pac.  925,  926,  6  Mont  220. 

Housel&olders. 

In  the  constitutional  provision  that  the 
right  of  a  trial  by  jury  should  be  preserved, 
the  framers  of  the  Constitution  used  the  word 
"jury"  with  reference  to  its  signification  at 
common  law,  which  was  a  jury  of  12  men  and 
householders.  Hence  a  statute  which  pro- 
vides that  only  taxpayers  shall  be  eligible  to 
sit  on  a  jury  fixes  another  requirement,  and 
hence  is  invalid.  Reece  v.  Knott,  24  Pac.  757, 
758,  3  Utah,  451. 

Number. 

The  word  "jury,"  as  employed  in  the 
constitutional  guaranty  of  the  right  of  trial 
by  jury,  means  a  common-law  jury  of  12  men. 
Baxter  v.  Putney  (N.  Y.)  87  How.  Prac.  140- 
141;  Cancemi  v.  People.  18  N.  Y.  128,  135; 
People  V.  Dunn,  52  N.  B.  572,  574,  157  N.  Y. 
528,  43  L.  R.  A.  247;  Cairo  &  P.  R.  Co.  v. 
Trout,  32  Ark.  17,  25;  May  v.  Milwaukee  & 
M.  R.  Co.,  3  Wis.  219,  220;   Norval  v.  Rice, 

2  Wis.  22,  28;  Cowles  v.  Buckman,  6  Iowa, 
161,  163;  Higglns  v.  Farmers*  Ins.  Co.,  14  N. 
W.  118,  60  Iowa,  50;  Eshelman  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  25  N.  W.  251,  252,  67  Iowa, 
295;  Dennee  v.  McCoy  (Ind.  T.)  69  S.  W.  858, 
860;  First  Nat  Bank  of  Rock  Springs  v.  Fos- 
ter, 61  Pac.  466,  9  Wyo.  157,  54  L.  R.  A.  549; 
Work  V.  State,  2  Ohio  St  296,  804,  59  Am. 
Dec.  671;  Bloomer  v.  Todd,  19  Pac.  135,  142, 

3  Wash.  T.  599,  1  L.  R.  A.  Ill;  Thompson  v. 
State  of  Utah,  18  Sup.  Ct.  620,  622,  170  U. 
S.  343,  42  L.  Ed.  1061 ;  United  States  v.  Shaw 
(U.  S.)  59  Fed.  110,  113;  Territory  v.  Ortiz, 
42  Pac.  87,  88,  8  N.  M.  154;  Carpenter  v. 
State,  5  Miss.  (4  How.)  163,  166,  34  Am.  Dec. 
116;  State  v.  Everett,  14  Minn.  439,  444 
(Gil.  330,  332). 

All  the  authorities  agree  that  one  of  the 
substantial  features  of  trial  by  jury,  which 
are  to  be  as  heretofore,  is  the  number  12. 
This  cannot  be  altered,  and  the  uniform  re- 
sult of  the  very  numerous  cases  growing  out 
of  legislative  attempts  to  make  juries  out  of 
a  less  number  is  that,  as  to  all  matters  which 
were  the  subject  of  jury  trials  at  the  date  of 


the  Constitution,  the  right  which  is  to  remain 
inviolate  is  to  a  jury  of  12  men.  Smith  v. 
Times  Pub.  Co.,  36  Atl.  296,  297,  178  Pa.  481, 
35  L.  R.  A.  819. 

A  jury  is  a  body  of  12  men  assembled 
for  consultation,  argument  and  mutual  as- 
sistance in  arriving  at  the  truth,  and  no  sin- 
gle member  of  it  has  the  right  to  make  up 
his  verdict  apart  from,  and  unaided  by,  the 
others.  Mtaa  Ins.  Co.  v.  Grube,  6  Minn.  82, 
85  (Gil.  32,  37). 

To  constitute  a  jury,  every  lawyer  knows 
that  12  lawful  men  are  necessary,  and  that 
without  this  number  no  jury  can  exist 
Where  only  8  have  been  sworn,  although  they 
constitute  so  many  constituent  parts,  they  are 
not  a  jury,  and  therefore  are  incompetent  to 
pronounce  a  verdict  State  v.  Burket  (S.  C) 
2  Mill,  Const  155,  156,  12  Am.  Dec.  662. 

Where  the  record  recites  that  the  de- 
fendant on  indictment,  pleaded  not  guilty, 
and  "thereupon  came  a  jury  of  good  and  law- 
ful men,  to  wit'* — ^following  with  the  names 
of  11  men — ^it  appears  upon  the  face  of  the 
record  that  no  jury  was  impaneled.  There 
can  be  no  valid  trial  jury  of  less  than  12 
men,  and  a  consent  even  by  the  defendant  to 
a  trial  by  a  less  number  is  absolutely  void. 
Though  in  several  of  our  cases  it  seems  un- 
derstood that  the  word  "jury"  necessarily 
imports  12  men,  it  is  clearly  decided  by  sev- 
eral cases  that  the  court  must  reverse  when 
the  clerk  uses  that  word,  and  at  the  same 
time  afiOrmatively  certifies  that  Ipss  than  that 
number  composed  the  panel  which  tried  the 
particular  case.  Hunt  v.  State,  61  Miss.  577, 
580,  581. 

The  charter  of  a  city  provided  that  as- 
sessments for  certain  improvements  might  be 
made  either  "by  a  jury,  or  by  commissioners 
appointed  by  the  city  council,"  as  the  council 
should  by  ordinance  prescribe.  Held  that  if 
the  word  "jury"  was  used  in  the  sense  in 
which  it  is  understood  in  all  Constitutions 
and  statutes  when  not  expressly  qualified,  it 
meant  a  jury  of  12  men,  and  the  city  council 
had  no  authority  to  reduce  the  number;  and 
if,  on  the  other  hand,  It  was  employed  as 
synonymous  with  "commissioners,"  and  the 
number  left  to  the  discretion  of  the  council, 
it  was  necessary  that  they  be  appointed  by 
the  council,  and  the  delegation  by  that  body 
of  power  to  the  mayor  to  select  them  was  un- 
authorized. Therefore  an  ordinance  provid- 
ing that  the  assessment  be  made  by  a  jury 
of  six,  to  be  selected  by  the  mayor,  was  un- 
authorized and  void.  Bibel  v.  People,  67  111. 
172,  175. 

The  term  "jury"  does  not  necessarily  im- 
ply 12  men.  FItchberg  R.  Co.  v.  Boston  &  M. 
R.  Ck).,  57  Mass.  (3  Cush.)  58,  85. 

The  provision  of  the  Constitution  secur- 
ing the  trial  by  jury  "in  all  cases  In  which  II 
has  heretofore  been  used"  does  not  prevent 
the  Legislature  from  authorizing  a  trial  to 
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be  had  otherwise  than  by  the  common-law 
jury  of  12,  in  civil  courts  of  local  jurisdic- 
tion, in  the  case  of  actions  in  which  the 
amount  claimed  does  not  exceed  the  limit  of 
snch  jurisdiction  as  it  was  cSstablished  be- 
fore the  Ck)nstitution  took  effect  People  v. 
Lane  (N.  Y.)  6  Abb.  Prac.  (N.  S.)  105,  120, 125. 

Sess.  Laws  1895,  p.  182,  revising  the  laws 
relating  to  justices,  in  article  18,  S  12,  pro- 
hibits imprisonment,  except  upon  conviction 
of  a  jury.  Article  5,  f  13,  declares  that  the 
number  of  jurors  shall  be  6,  or  any  greater 
number,  not  exceeding  12,  as  either  party 
may  desire.  Held,  that  the  term  ''jury"  em- 
braced both  classes  of  juries;  that  is  to  say, 
one  class  of  less  than  12  men  in  trials  before 
Justices  of  the  peace,  and  the  other  class  of 
12  men  in  other  judicial  tribunals.  Her- 
manek  v.  Guthmann,  63  N.  B.  966,  968,  179 
111.  563. 

Same— Oonsent  to  less  tluui  tweWe. 

The  Constitution  provides  that  the  right 
of  trial  by  jury  shall  remain  inviolate  for- 
ever, but  a  jury  trial  may  be  waived  by  the 
parties  in  all  civil  cases  in  the  manner  to 
be  prescribed  by  law.  Article  1,  i  3,  Prac- 
tice Act,  S  179,  prescribes  that  the  jury  may 
be  waived,  among  other  modes,  by  the  par- 
ties failing  to  appear  for  trial.  Section  159 
fixes  the  number  of  persons  who  shall  con- 
stitute a  trial  jury  at  12,  unless  the  parties 
consent  to  a  less  number,  and  provides  that 
they  may  consent  to  any  number,  not  less 
than  3.  Held  that,  while  the  failure  of  a 
party  to  appeal  at  the  trial  of  a  civil  cause 
operates  as  a  consent  on  his  part  that  the 
issue  be  tried  by  the  court  without  a  jury, 
it  does  not  authorize  the  trial  to  be  had,  at 
the  request  of  the  party  who  did  appear,  by 
a  jury  of  less  than  12  persons.  Gillespie  v. 
Benson,  18  Cal.  409,  411. 

A  common-law  jury  consists  of  12  per- 
sons. This  is  the  jury  secured  and  guaran- 
tied by  the  Constitution.  By  the  law  of  the 
land,  12  persons  form  a  part  of  the  tribunal 
before  whom  a  defendant  charged  with  a 
capital  crime  is  to  be  tried.  In  Chitty  it  is 
said  the  petit  jury  must  consist  of  pre- 
cisely 12,  and  is  never  to  be  more  or  less. 
This  right  to  be  tried  by  a  jury  of  12  men 
is  not  a  mere  privilege.  It  is  a  positive  re- 
quirement of  the  law  which  cannot  be  chan- 
ged by  the  consent  of  the  prisoner.  Terri- 
tory V.  Ah  Wah,  1  Pac.  732.  4  Mont  149,  47 
Am.  Rep.  341. 

There  can  be  no  valid  trial  jury  of  less 
than  12  men,  and  a  consent  even  by  the  de- 
fendant to  a  trial  by  a  less  number  is  abso- 
lutely void.  Hunt  v.  State,  61  Miss.  577, 
580,  581. 

Oath. 

The  administration  of  an  oath  is  an  in- 
dispensable requisite  to  the  formation  of  a 


legal  jury.    Lumsden  v.  City  of  Milwaukee, 
8  Wis.  485,  486. 

A  "jury**  is  defined  to  be  a  body  of  men 
who  are  sworn  to  declare  the  facts  of  a  case 
as  they  are  proven  from  the  evidence  placed 
before  them.  Code  Proc.  S  50,  defines  a  jury 
as  a  body  of  men  temporarily  selected  from 
the  qualified  Inhabitants  of  a  particular  dis- 
trict, and  invested  with  the  power  (1)  to  pre- 
sent or  indict  a  person  for  a  public  offense; 
(2)  to  try  a  question  of  fact  Section  53  de- 
fines a  petit  jury  as  a  body  of  men,  12  in 
number  in  the  superior  court,  and  6  in  a  jus- 
tice's court,  drawn  by  lot  from  the  jurors  in 
attendance  upon  the  court  at  a  particular  ses- 
sion, and  sworn  to  try  and  determine  a 
question  of  fact.  It  was  held  that  11  men  in 
the  jury  box,  who  had  been  passed  for 
cause,  but  had  not  been  sworn,  did  not  con- 
stitute a  jury,  within  Code  Proc,  S  1311,  for- 
bidding juries  to  separate,  except  by  the 
consent  of  defendant.  State  T.  Voorhies,  40 
Pac.  620,  12  Wash.  53. 

As  part  of  eonrt. 

See  "Court" 

Special  or  struck  Jurj. 

In  the  constitutional  provision  that  trial 
by  jury  shall  remain  inviolate,  by  "jury"  is 
meant  a  common-law  jury,  which  is  a  tribu- 
nal of  12  persons  impartially  selected  for  the 
purposes  of  the  trial  In  accordance  with  rules 
of  law  previously  established.  Cooley,  Const 
Law  (3d  Ed.)  p.  321.  Laws  1806,  c.  378,  pro- 
viding for  a  special  jury  in  criminal  cases, 
does  not  violate  such  section  of  the  Consti- 
tution. People  V.  Dunn,  52  N.  B.  572,  574, 
157  N.  Y.  528,  43  L.  R.  A.  247. 

The  term  "jury,"  in  the  constitutional 
provision  which  declares  that  the  right  of 
trial  by  jury  sball  remain  inviolate,  includes 
a  struck  jury.  Fowler  v.  State,  34  Atl.  682, 
58  N.  J.  Law  (29  Vroom)  423. 

Unanimity  of  Terdict* 

The  courts  have  uniformly  held  that  the 
word  "jury,"  as  used  In  our  Constitutions, 
when  not  otherwise  modified,  means  a  com- 
mon-law jury,  composed  of  12  men,  whose 
verdict  shall  be  unanimous.  Hence,  Const, 
art  1,  i  9,  providing  that  the  right  of  trial 
by  jury  shall  remain  inviolate  in  criminal 
cases,  but  a  jury  in  civil  cases  in  all  courts 
not  of  record  may  consist  of  less  than  12 
men,  does  not  authorize  a  statute  permitting 
three-fourths  of  the  jurors  to  return  a  ver- 
dict in  civil  cases.  First  Nat  Bank  of  Rock 
Springs  v.  Foster,  61  Pac.  466,  9  Wyo.  157,  54 
L.  R.  A.  549. 

All  the  authorities  agree  that  the  sub- 
stantial features  of  trial  by  jury,  which  are 
to  be  as  heretofore,  are  the  number  of  12,  and 
the  unanimity  of  the  verdict.  These  cannot 
be  altered,  and  the  uniform  result  of  tb« 
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very  numerous  cases  growlug  out  of  legis- 
lative attempts  to  make  juries  out  of  a  less 
number,  or  to  authorize  less  tiian  the  whole 
to  render  a  verdict,  is  that,  as  to  all  matters 
which  were  the  subject  of  jury  trials  at  the 
date  ot  the  Constitution,  the  right  which  Is  to 
remain  inviolate  is  to  a  jury  of  12  men,  who 
shall  render  a  unanimous  verdict  Smith  v. 
Times  Pub.  Co..  36  Atl.  290,  297,  178  Pa, 
481,  35  L.  R.  A.  819.  See,  also,  Dennee  T. 
McCoy  (Ind.  T.)  69  S.  W.  858.  800. 

Eminent  domain  proceedins** 

The  word  ''jury/'  as  used  In  the  constitu- 
tional provision  that,  when  private  property 
shall  be  taken  for  any  public  use,  the  com- 
pensation to  be  made  therefor  shall  be  ascer- 
tained by  a  jury,  is  to  be  taken  in  its  usual 
meaning.  Therefore,  while  it  might  be  that 
a  law  providing  for  the  selection  of  jurors 
less  than  12,  to  be  summoned  in  such  a 
mode  as  to  secure  the  drawing  by  lot  of  a 
given  number  from  a  larger  body,  so  as  to 
give  each  party  a  fair  chance  in  their  selec- 
tion, would  be  unobjectionable,  yet  a  stat- 
ute providing  that  five  freeholders  should  be 
arbitrarily  named  by  the  common  council 
for  such  a  purpose,  without  any  hearing  of 
the  parties  interested,  or  opportunity  given 
them  to  participate  in  their  selection  or  to 
be  certified  of  their  competency,  was  clearly 
not  in  compliance  with  the-  constitutional 
provision.  Clark  v.  City  of  Utlca  (N.  Y.)  18 
Barb.  451,  453,  455. 

A  jury,  within  the  meaning  of  the  statu- 
tory provision  requiring  the  compensation  of 
the  owner  of  property  taken  for  public  use 
to  be  ascertained  by  a  jury,  or  by  not  less 
than  three  commissioners  appointed  by  the 
court  of  record,  means  a  body  of  Jurymen 
drawn  by  the  ordinary  mode  of  drawing  ju- 
rors for  service  In  the  courts.  People  v. 
Board  of  Trustees  of  Village  of  Haverstraw, 
45  N.  E.  384,  386,  151  N.  Y.  75;  People  v. 
Board  of  Trustees  of  Village  of  Haverstraw, 
30  N.  Y.  Supp.  325,  326,  80  Hun,  385. 

At  the  time  of  the  adoption  of  the  Con- 
stitution, providing  in  article  1,  S  7,  that 
"when  private  property  shall  be  taken  for 
any  public  use  the  compensation  to  be  made 
therefor,  when  not  made  by  the  state,  shall 
be  ascertained  by  a  jury  or  by  not  less  than 
three  commissioners  appointed  by  the  court 
as  shall  be  prescribed  by  law,"  there  was  a 
known  legislative  usage  in  respect  to  this 
subject,  according  to  which  the  term  "jury" 
did  not  necessarily  import  a  tribunal  con- 
sisting of  12  men  acting  only  upon  a  unani- 
mous determination,  but,  on  the  contrary, 
the  term  was  used  to  describe  a  body  of  ju- 
rors of  different  numbers,  and  deciding  by 
majorities  or  otherwise  as  the  Legislature 
in  each  Instance  directed.  The  term  "jury" 
therefore  should  be  considered  as  having 
been  used  in  view  of  that  usage,  and,  within 
such  meaning,  the  body  provided  for  by  Laws 


1847,  c.  31,  §  4,  to  be  appointed  on  a  petition 
for  a  jury  of  appraisers  to  assess  the  value  ot 
property  to  be  taken,  by  drawing  from  ttie 
grand  jury  box  of  the  county  the  names  of 
12  competent  and  disinterested  jurors,  which 
would  take  the  official  oath  prescribed  by  the 
Constitution,  and  with  power  to  examine 
witnesses  and  to  return  a  verdict  of  such  ap- 
praisers, to  be  signed  by  a  majority  thereof. 
Is  such  a  jury  as  provided  for.  Cruger  v. 
Hudson  River  R.  Co.,  12  N.  Y.  (2  Kern.)  190^ 
196,  200. 

A  jury  of  12,  drawn  from  the  general 
panel,  is  not  a  legal  jury.  In  condemnation 
proceedings,  under  Civ.  Code,  f  243,  providing 
that  the  landowner  may  demand  a  jury  of 
six  freeholders  to  be  drawn  as  provided  In 
the  succeeding  sections.  Colorado  Cent  R. 
Co.  V.  Humphreys,  26  Pac.  165. 16  Colo.  34. 

Act  May  29,  1879  (Hurd's  Rev.  St  1899, 
p.  699),  provides  for  the  organization  of 
sanitary  and  drainage  districts,  and  for  the 
taking  of  land  necessary  for  the  establish- 
ment of  drains.  Section  16  provides  that 
the  assessment  of  compensation  for  land  tak- 
en by  a  jury,  and  declares  that  the  court 
shall  impanel  a  jury  of  12  men  having  the 
qnallfications  of  jurors  in  courts  of  record; 
that  the  jury  shall  be  sworn  to  faithfully 
and  impartially  perform  the  duties  required 
of  them,  and  to  make  their  assessments .  of 
damages  or  benefits  according  to  law.  Sec- 
tion 17  requires  the  jury  to  examine  the 
lands,  and  to  ascertain  the  damages  and 
benefits,  and  to  make  an  assessment  roll 
thereof.  Section  19  provides  that  the  jury 
shall  attend  before  the  court  for  the  purpose 
of  correcting  their  assessment;  and  section 
20  requires  them  to  hear  all  objections  that 
may  be  made  thereto,  at  which  hearing  sec- 
tion 21  authorizes  the  parties  to  appear  and 
be  heard  either  in  person  or  by  counsel,  aft- 
er which  the  jury  Is  to  retire  and  make 
corrections  or  amendments  to  the  assessment 
if  necessary.  Held,  that  a  jury  so  consti- 
tuted was  not  a  jury  within  the  meaning  of 
that  word  as  used  in  the  constitutional  pro- 
vision that  the  right  of  trial  by  jury  In  such 
cases  shall  remain  Inviolate,  etc.,  since  no 
provision  Is  made  for  the  challenging  of  the 
jurors  for  bias,  incompetency,  or  other  cause, 
and  hence  an  assessment  of  damages  by  such 
a  jury  was  void.  Wabash  R.  Co.  T.  Coon 
Run  Drainage  &  Levee  Dlst,  62  N.  B.  679, 
683,  194  111.  310. 

The  word  "jury,"  as  employed  In  Const 
art  1,  I  9,  providing  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation  in  money,  which  compensation 
shall  be  assessed  by  a  jury,  means  a  tribu- 
nal of  12  men,  presided  over  by  a  court  heap- 
ing the  allegations,  the  evidence,  and  argu- 
ments of  the  parties.  Lamb  v.  Lane,  4  Ohio 
St  167,  177,  and  declaring  the  truth  upon 
the  evidence  submitted,  and  the  law  givfA 
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them  by  tHe  court  And  a  body  of  men  pro- 
vided by  an  act  relative  to  the  condemnation 
of  private  property  for  public  purposes,  but 
not  authorized  to  hear  testimony,  nor  sub- 
ject to  Judicial  direction  in  the  hearing  of 
the  case  or  in  the  making  up  of  their  finding 
or  report,  are  not  a  Jury,  within  the  mean- 
ing of  the  Constitution.  Smith  v.  Atlantic  & 
O.  W.  R.  €k>..  25  Ohio  St  91.  102. 

Under  a  constitutional  provision  that  no 
municipal  corporation  shall  take  private 
property  for  public  use,  against  the  consent 
of  the  owner,  without  the  necessity  thereof 
being  first  established  by  the  verdict  of  a 
Jury,  a  charter  providing  for  the  appointment 
of  a  Jury  to  view  the  premises  proposed  to 
be  taken  for  public  use,  but  not  providing 
that  such  Jury  should  be  sworn  before  acting, 
■was  unconstitutional,  for  falling  to  provide 
for  a  legal  Jury.  It  Is  also  held  that  the  fact 
that  the  Jury  appointed  in  such  a  case  were 
actually  sworn  did  not  render  their  acts  any 
more  valid  than  if  they  had  acted  without 
oath,  since  no  indictment  would  lie  upon 
such  oath,  however  corruptly  the  Jury  might 
act.  Lumsden  v.  City  of  Milwaukee,  8  Wis. 
485,  486. 

Same— Niunber. 

The  phrase  "Jury  according  to  law,"  in 
a  constitutional  provision  entitling  either 
party  appealing  from  a  preliminary  assess- 
ment of  compensation  for  condemned  lands 
to  have  the  damages  determined  by  a  Jury 
according  to  law,  means  a  Jury  of  12  men 
according  to  the  usages  of  the  common  law. 
Postal  Tel.  Cable  Co.  v.  Alabama  G.  S.  R. 
Co.,  9  South.  555,  92  Ala.  831. 

Const  art  12,  S  4,  providing  that  the 
right  of  trial  by  a  Jury  shall  be  held  invio- 
late in  all  trials  of  claims  for  compensation 
arising  out  of  the  exercise  of  the  right  of 
eminent  domain  in  which  an  Incorporated 
company  shall  be  interested,  refers  to  the 
historical  Jury  of  12  men,  with  all  its  inci- 
dents. Kansas  City,  C.  &  S.  R.  Co.  v.  Story, 
10  S.  W.  203.  206,  96  Mo.  611.  And  conse- 
quently either  party  is  entitled  to  a  change  of 
venue  because  of  the  prejudice  of  the  inhab- 
itants. St  Louis,  O.  H.  &  C.  Ry.  Co.  v. 
Fowler.  ^0  S.  W.  1069,  1071,  113  Mo.  458. 

The  term  "Jury"  does  not  necessarily 
imply  12  men.  There  are  statutes  (as  in  case 
of  coroner's  inquest  or  others)  which  pro- 
vide for  a  Jury  to  consist  of  less  than  12 
persons.  So  it  is  held  that  under  a  statute 
providing  for  a  Jury  in  behalf  of  any  person 
aggrieved  by  the  doings  of  commissioners  in 
the  assessment  of  damages,  the  officer  is 
not  restricted  to  summoning  only  12  persons 
to  constitute  a  Jury,  but  that  in  order  to 
insure  the  attendance  of  12,  it  is  not  irregular 
to  summon  14.  Fitcbburg  R.  Ca  t.  Boston 
&  M.  R.  Co.,  57  Mass.  (3  Cush.)  58,  85.  See, 
also.   Lamb  v.  Lane,  4  Ohio  St  167,  177; 


Smith  T.  Atlantic  &  G.  W.  R.  Co.,  25  Ohio 
St  91,  102. 

Justice  court  trials* 

I  **Trial  by  Jury,"  in  the  primary  and 
usual  sense  of  the  term  at  the  common  law 
and  in  the  American  constitutions,  is  not 
merely  a  trial  by  a  Jury  of  12  men  before  an 
officer  vested  with  authority  to  cause  them 
to  be  summoned  and  impaneled,  to  administer 
oaths  to  them  and  to  the  constable  In  charge, 
and  to  enter  Judgment  and  Issue  execution 
on  their  verdict  but  it  Is  a  trial  by  a  Jury 
of  12  men  in  the  presence  and  under  the  su- 
perintendence of  a  Judge  empowered  to  in- 
struct them  on  the  law,  and  to  advise  them 
on  the  facts,  and,  except  on  acquittal  of  a 
criminal  charge,  to  set  aside  their  verdict  if, 
in  his  opinion,  it  is  against  the  law  or  the 
evidence.  A  trial  by  Jury  of  12  men  before 
a  Justice  of  the  peace,  having  been  unknown 
in  England  or  America  before  the  Declara- 
tion of  Independence,  can  hardly  have  been 
within  the  contemplation  of  Congress  or  the 
people  in  ratifying  the  seventh  amendment 
to  the  Constitution,  but  in  such  cases  the 
right  of  trial  by  Jury  is  preserved  by  allow- 
ing a  common-law  trial  by  Jury  in  a  court  of 
record  on  appeal  from  the  Judgment  of  the 
Justice.  Capital  Traction  Co.  v.  Hof,  19  Sup. 
Ct  580,  585,  174  U.  S.  1,  43  L.  Ed.  873. 

The  term  "Jury,"  In  Const  art.  3,  f  13, 
providing  that  in  suits  at  common  law, 
where  the  value  In  controversy  exceeds  $20, 
the  right  of  Jury  trial  shall  be  preserved,  etc., 
is  to  be  construed  as  meaning  a  common-law 
jury  of  12  sitting  in  courts  of  record,  and 
the  clause  has  no  application  to  trials  in  Jus- 
tice court.  Richmond  v.  Henderson,  37  S, 
E.  653,  657,  48  W.  Va.  389. 

The  word  "Jury,"  as  used  In  the  Consti- 
tution, does  not  mean  a  Jury  of  12  men,  ex- 
clusively. A  Jury  of  6  men  in  a  Justice  court 
is  as  much  a  Jury,  In  the  eye  of  the  law,  as 
a  Jury  of  12  men  in  a  court  of  record,  and 
Is  the  Jury  which  had  been  "heretofore  used" 
in  that  tribunal  at  the  time  of  the  adoption 
of  the  Constitution.  The  constitutional  pro- 
vision embraces  Juries  in  Justices*  courts  as 
they  existed  and  had  been  used  before  the 
Constitution  was  adopted,  and  does  not  ren- 
der unconstitutional  a  provision  of  the  Code 
extending  the  Jurisdiction  of  Justices  of  the 
peace  to  actions  of  replevin,  though  thereby 
it  transfers  cases  from  courts  where  Juries 
are  composed  of  12  men  to  courts  in  which 
they  consist  of  6  only.  Mullen,  P.  J.,  dis- 
sented, however,  and  gave  Bouvler'a  defini- 
tion of  the  word  "Jury,"  as  importing  a  body 
of  12  men  in  a  court  of  Justice.  To  the  same 
effect  is  cited  People' v.  Kennedy  (N.  Y.)  2 
Parker,  Cr.  R.  312,  317;  2  Kent  Com.  13, 
note  "b";  People  v.  Toynbee,  13  N.  T.  (3 
Kern.)  378;  and  People  v.  Carroll,  3  Parker, 
Cr.  R.  22.  Knight  t.  Campbell  (N.  Y.)  62 
Barb.  16,  25,  26. 
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The  constitutional  provision  that  "Hhe 
trial  by  Jury  in  all  cases  in  which  it  has  been 
heretofore  used  shall  remain  inviolate  for- 
ever*' was  meant  to  secure  the  continuancy 
of  the  right  of  trial  by  a  common-law  jury 
of  12  men  in  all  cases  in  which  a  trial  by  a 
jury  of  12  men  was  used  when  the  Consti- 
tution was  adopted.  Cruger  v.  Hudson  River 
R.  Co.,  12  N.  Y.  (2  Kern.)  190,  198;  Wyne- 
hamer  v.  People,  13  N.  Y.  (3  Kern.)  378,  427, 
458;  Greason  v.  Keteltas,  17  N.  Y.  491,  498; 
People  V.  Kennedy  (N.  Y.)  2  Parker,  Cr.  R. 
312,  321;  People  v.  Carroll  (N.  Y.)  3  Parker, 
Cr.  R.  22;  Warren  v.  People  (N.  Y.)  3  Par- 
ker, Cr.  R.  544;  Duffy  v.  People,  6  Hill,  75, 
78;  People  v.  Goodwin  (N.  Y.)  5  Wend.  251, 
253;  Murphy  v.  People  (N.  Y.)  2  Cow.  815. 
Consequently  the  provision  does  not  prevent 
the  Legislature  from  authorizing  trials  to  be 
had  by  a  jury  of  less  number  in  dvil  courts 
of  local  jurisdiction  in  actions  In  which  the 
amount  claimed  does  not  exceed  the  limit  of 
such  jurisdiction  as  it  was  established  be- 
fore the  Constitution  went  into  effect  Nor 
does  It  render  a  statute  unconstitutional 
which  provides  for  a  trial  by  a  jury  of  6  in 
a  justice's  court,  although  the  amount  ex- 
ceeds that  limit,  provided  the  statute  also 
allows  the  defendant  the  right  to  remove  the 
case  to  a  court  where  he  can  have  a  trial  by 
a  jury  of  12  men.  People  v.  Lane  (N.  Y.)  6 
Abb.  Prac.  105,  120. 

JUBY  COMMISSIONERS. 

As  county  officers,  see  "County  Officer." 
As  officers,  see  "Officers." 

JURY  DUTT. 

"Jury  duty  is  in  the  nature  of  service 
due  from  the  citizen  to  the  government,  nec- 
essarily required  in  the  administration  of  its 
laws.  Its  character  has  but  little  similarity 
to  tenure,  duration,  power,  and  the  right  to 
exercise  powers  conferred  by  the  appoint- 
ment of  government,  which  are  essential 
characteristics  of  office,  'and  not  mere  tran- 
sient, occasional,  or  incidental.' "  People  v. 
Hopt,  4  Pac.  250,  266,  3  Utah,  396. 

JUBT  LIST. 

Under  a  statute  requiring  the  clerk  of 
court  to  furnish  to  the  sheriff  a  list  of  the 
jurors  and  alternates  selected  to  serve  at  a 
term  of  court,  no  intelligent  clerk,  having 
any  knowledge  of  legal  forms,  would  furnish 
the  sheriff  with  mero  lists  of  names.  He 
would  surely  add  a  mandate,  in  the  name  of 
the  state,  commanding  the  sheriff  to  sum- 
mon the  persons  named  to  attend  court,  etc., 
and  authenticate  the  list  with  his  signature 
and  seal  of  office.  When  so  made  out,  a  list 
would  be  a  process,  and  properly — to  use  a 
familiar  legal  designation — a  writ  of  venire 
facias.  Williams  t.  Hempstead  County,  89 
Ark.  176,  179. 


JUBT  OF  THE  OOUICTY. 

A  "jury  of  the  county,"  in  the  language 
of  the  Bill  of  Rights,  means  a  jury  of  12 
men.    In  re  Power&i,  25  Vt  261,  272,  note. 

"Jury  of  the  county,"  as  used  in  Const. 
art.  1,  I  6,  providing  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right 
to  a  trial  by  the  jury  of  the  county  or  district 
wherein  the  crime  shall  have  been  commit- 
ted»  only  means  a  jury  selected  In  the  coun- 
ty, or  some  portion  thereof;  and  hence  a 
law  providing  that  the  list  of  persons  se- 
lected to  serve  as  jurors  before  a  city  jus- 
tice shall  be  composed  of  the  qualified  elec- 
tors of  said  city,  exclusively,  is  not  uncon- 
stitutional. State  V.  Kemp,  24  N.  W.  849, 
350,  34  Minn.  61. 

J17BT  OF  INQUEST. 

A  jury  of  Inquest  is  a  body  of  men,  six 
in  number,  summoned  from  the  qualified  in- 
habitants of  a  particular  district,  before  the 
sheriff,  coroner,  or  other  ministerial  officer, 
to  inquire  of  particular  facts.  Ann.  Codes  & 
Sts.  Or.  1901,  S  963;  Balllnger*s  Ann.  Codes 
&  St  Wash.  1897,  S  4734. 

A  jury  of  Inquest  is  a  body  of  persons 
summoned  from  the  citizens  of  a  particular 
city  or  precinct  before  a  justice  of  the  peace 
to  inquire  into  particular  facts.  Bev.  St 
Utah  1898,  «  1296. 

A  jury  of  inquest  is  a  lK)dy  of  men  sum- 
moned from  the  citizens  of  a  particular 
district,  before  the  sheriff,  coroner,  or  other 
ministerial  officer,  to  Inquire  of  particular 
facts.    Code  Civ.  Proc.  Cal.  1903,  §  195. 

JUBT  OF  THE  STATE  AND  DISTRICT. 

The  expression,  *'jury  of  the  state  and 
district  where  the  crime  shall  have  been  com- 
mitted," as  used  in  the  federal  Constitution 
(amendment  6),  providing  that  in  a  criminal 
prosecution  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  state  and  district  where  the 
crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained 
by  law,  applies  only  to  the  cases  of  offenses 
committed  within  the  limits  of  a  state,  and 
not  to  offenses  committed  outside  of  a  state 
— as  within  the  Indian  country,  for  example. 
United  States  v.  Dawson,  56  U.  8.  (16  How.) 
467,  487,  14  L.  Ed.  776, 

JUBTTRIAI.. 

"Jury  trial,"  within  the  meaning  of 
Const  art  2,  8  28,  providing  that  'the  trial 
by  jury  as  heretofore  enjoyed  shall  remain 
inviolate,"  refers  to  a  right  well  known  and 
defined  by  prior  adjudications  on  that  sub- 
ject which  was  never  extended  to  issues  in 
purely  equitable  proceedings.    The  proposi- 
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tlon  tbat  the  mere  interpositloii  of  an  equita- 
ble defense  does  not  deprive  the  plaintiff  of 
his  right  to  a  trial  by  Jury  has  not  been  held 
maintainable  when  the  answer,  instead  of 
setting  np  an  equitable  defense  only,  seeks 
affirmatlye  equitable  relief.  Grand  Lodge 
Order  of  Hermann- Soehne  t.  Eisner,  26  Mo. 
App.  108,  112. 

JUKYMAK. 

See  "Juror.** 

JUS. 

Within  the  universal  rule  that  "igno- 
rantia  juris  non  excusat,"  the  word  "Jus" 
fs  used  to  denote  the  geueral  law  or  ordinary 
law  of  the  land,  and  not  a  private  right. 
Ohurchill  v.  Bradley,  5  Atl.  189,  191,  58  Vt 
403,  56  Am.  Rep.  563. 

In  Cooper  v.  Fibbs,  L.  R.  2  H.  L.  149, 
Lord  Westbury  used  this  language:  "It  is 
said,  'Ignorantia  Jiuis  hand  excusat,'  but  in 
that  maxim  the  word  'Jus'  is  used  in  the 
sense  of  denoting  general  law — ^the  ordinary 
law  of  the  country — but,  when  the  word  'Jus* 
is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application."  I  am 
not  prepared  to  agree  with  Lord  Westbury 
that  in  all  cases  the  ownership  of  property 
is  to  be  classed  among  matters  of  fact,  or 
that  in  the  maxim,  "Ignorantla  Juris  hand 
excusat,"  "Jus"  denotes  only  general  law — 
the  ordinary  law  of  the  country,  as  distinct 
from  the  legal  interpretation  of  private  in- 
struments. But  I  think  it  will  be  found  to 
accord  with  the  decisions,  and  with  the  safe 
and  equitable  conduct  of  affairs,  to  estab- 
lish this  rule  that  whenever  the  mistake  of 
law  is  mutual,  and  the  party  Jeopardized 
thereby  can  be  relieved  without  substantial 
Injustice  to  the  other  side,  there  equity  will 
afford  redress,  especially  if  the  party  to  be 
benefited  by  the  mistake  invokes  the  aid  of 
equity  to  put  him  in  a  position  where  the 
mistake  will  become  advantageous  to  him. 
Freichnecht  v.  Meyer,  89  N.  J.  Eq.  (12  Stew.) 
551,  561. 

JUS  AD  REIC 

•  A  Jus  ad  rem  is  a  valid  claim  on  one  ot 
more  persons  to  do  something  by  the  force 
of  which  a  Jus  ad  rem  will  be  acquired. 
The  Toung  Mechanic  (U.  S.)  30  Fed.  Gas. 
873,  876. 

The  assignment  of  bills  of  lading  of 
goods  afloat  transfers  the  Jus  ad  rem,  but 
not  necessarily  the  jus  in  rem.  The  Jus  in 
re  or  in  rem  implies  the  absolute  dominion — 
the  ownership  independently  of  any  particu- 
lar relation  with  another  person.  The  Jus 
ad  rem  has  for  its  foundation  an  obligation 
incurred  by  another.  The  Carlos  F.  Roses, 
20  Sup.  Ct  803,  807.  177  U.  S.  655,  44  L.  S3d. 


929  (citing  Sand.  Inst  Just  Introd.  xlviii; 
2  Marcad6  Expl.  du  Ck>de  Napoleon  350;  2 
Bouvier  [Rawle's  Rev.]  73;  The  Young  Me- 
chanic [U.  S.]  30  Fed.  Cas.  873,  875);  Oilman 
V.  Brown  (U.  S.)  10  Fed.  Clas.  892. 

JUS  Email's. 

*'Jus  emmins"  Is  a  term  of  the  civil  law 
used  to  designate  the  supreme  power  of  the 
state  over  its  members  and  whatever  belongs 
to  them.  Gilmer  t.  Lime  Point,  18  CaL  229, 
250. 

JUS  IN  RE. 

"A  Jus  in  re  is  a  right  or  property  in  a 
thing,  valid  as  against  all  mankind."  The 
Young  Mechanic  (U.  S.)  30  Fed.  Gas.  873, 
876. 

The  Jus  in  re  or  in  rem  implies  the  ab- 
solute dominion — ^the  ownership  independ- 
ently of  any  particular  relation  with  another 
person.  Hence,  while  the  assignment  of  bills 
of  lading  of  goods  afloat  transfers  the  Jus 
ad  rem,  it  does  not  necessarily  transfer  the 
Jus  in  rem.  The  Garlos  F.  Roses,  20  Sup.  Ct 
803,  807,  177  U.  S.  655,  44  L.  Ed.  929. 

A  lien  is  not  a  Jus  in  re.  Gilman  t. 
Brown  (U.  S.)  10  Fed.  Gas.  392. 

JUS  PRIVATUM. 

Within  the  rule  that  the  several  states  own 
the  lands  covered  by  navigable  waters  with- 
in their  respective  boundaries,  and  have  in 
them  double  right— "Jus  publicum"  and  "Jus 
privatum" — the  latter  right  is  proprietary 
and  the  subject  of  private  ownership,  but  it 
is  alienable  only  in  strict  subordination  to 
the  former.  City  of  Oakland  v.  Oakland  Wa- 
ter Front  Co.,  50  Pac.  277,  285,  118  Gal.  160. 

JUS  PUBUOUM. 

Within  the  rule  that  a  state  holds  its 
tide  lands  In  the  double  right  of  a  Jus  pub- 
licum and  a  Jus  privatum,  the  right  Jus  pub- 
licum pertains  to  the  political  power — the 
sovereign  domains — and  cannot  be  irrevo- 
cably alienated  or  materially  impaired.  Oity 
of  Oakland  v.  Oakland  Water  Front  Ck).,  50 
Pac.  277,  285,  118  Gal.  16a 

JUST. 

The  word  "Jusif*  is  derived  from  the  Lat- 
in "Justus,"  which  Is  from  the  Latin  "jus," 
which  means  a  right,  and  more  technically 
a  legal  right— a  law.  Thus  **Jus  dlcere"  was 
to  pronounce  the  Judgment;  to  give  the  legal 
decision.  The  word  "Just"  is  defined  by  the 
Century  Dictionary  as  right  in  law  or  ethics, 
and  in  the  Standard  Dictionary  as  conform- 
ing to  the  requirements  of  right  or  of  posi- 
tive law,  and  in  Anderson's  Law  Dictionary 
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as  probable,  reasonable.  Kinney's  Law  Dic- 
tionary defines  "just"  as  fair,  adequate,  rea- 
sonable, probable;  and  justa  causa  as  a 
just  cause,  a  lawful  ground.  Bregman  y. 
Kress,  81  N.  Y.  Supp.  1072,  1073,  83  App. 
Div.  1. 

Afl  trne. 

A  verification  of  a  mining  claim  tbat  tbe 
affiant  "has  read  the  foregoing  notice,  knows 
the  contents  thereof,  and  that  said  claim  is 
true,"  is  a  sufficient  compliance  with  the 
statute  requiring  such  verification  to  be  to 
the  effect  that  the  affiant  believes  the  same 
to  be  just.  Johnston  y.  Harrington,  31  Pac 
316,  318,  6  Wash.  78. 

The  word  "just,**  in  a  statute  requiring 
the  verification  to  a  lien  notice  to  state  that 
the  claim  is  Just,  is  satisfied  by  a  verification 
reciting  that  the  Hen  notice  which  shows  a 
certain  amount  due  after  deducting  all  Just 
credits  and  offsets  is  true.  Fairhaven  Land 
Co.  y.  Jordan,  32  Pac.  729,  731,  5  Wash.  729. 

As  at  this  moment. 

As  an  adverb  of  time  "Just"  Is  equiva- 
lent to  "at  this  moment,*'  or  "the  least  pos- 
sible time  since."  An  allegation  in  an  in- 
dictment that  an  offense  has  "just"  come  to 
the  knowledge  of  an  officer  having  authority 
to  prosecute  is,  by  implication,  a  sufficient 
allegation  that  the  offense  had  not  previously 
come  to  the  knowledge  of  any  other  public 
officer  having  authority  to  prosecute.  State 
V.  Hinton,  22  South.  617,  618,  49  La.  Ann. 
1354. 

As  morally  Jnst* 

"Just,"  as  used  In  Laws  1866,  p.  182,  $ 
1  (Comp.  Laws  155,  $  200),  providing  that  an 
affidavit  for  attachment  shall  show  the  na- 
ture of  the  plaintiff's  claim,  and  that  it  is 
just,  etc.,  should  be  construed  to  mean  just 
in  a  moral  sense.  The  claim  must  be  morally 
Just,  as  well  as  legally  just,  in  order  to  en- 
title a  party  to  an  attachment  Bobinson  y. 
Burton,  5  Kan.  293,  30L 

JtJST  AND  FAIR. 

The  words  "just  and  fair"  apply  to  the 
moral  qualities  of  acts,  dealings,  and  trans- 
actions, and  cannot  be  properly  construed  as 
having  reference  to  formal  legal  proceedings. 
People  y.  White  (N.  Y.)  14  How.  Prac.  498, 
501. 

The  term  "Just  and  fair  proceedings,"  In 
a  statute  providing  that,  on  the  petition  of 
ft  debtor  for  discharge  from  imprisonment, 
he  shall  not  be  discharged  unless  his  pro- 
ceedings have  been  just  and  fair,  is  not  lim- 
ited to  proceedings  in  court  under  the  stat- 
ute, the  correctness  of  the  petition,  schedule, 
and  account,  and  the  truth  of  his  oath,  but 
the  terms  "Just  and  fair"  involve  a  more 


extended  inquiry,  and  therefore  conveyances 
made  by  the  debtor  to  defraud  his  creditors 
will  preclude  his  discharge.  Matter  ef  Rob- 
erts (N.  Y.)  8  Daly,  95,  97. 

JtJST  AND  TRUE. 

Under  a  statute  requiring  an  assignor  for 
the  benefit  of  creditors  to  make  and  file  a 
full  and  true  inventory,  showing  all  his  prop- 
erty at  the  date  of  the  assignment,  of  every 
kind,  and  the  incumbrances  existing  thereon, 
and  the  value  of  such  property,  and  to  make 
an  affidavit  that  the  same  is  in  all  respects 
"just  and  true,"  according  to  the  best  of 
such  assignor's  knowledge  and  belief,  an 
affidavit  that  the  inventory  is  "a  full  and 
true  statement  of  all  his  estate"  is  insuffi- 
cient, and  not  equivalent  to  a  statement  tbat 
it  is  just  and  true.  Farmer  y.  Cobban,  29 
N.  W.  12-14,  4  Dak.  425. 

The  omission  of  the  words  "Just  and 
true"  from  an  inventory  by  an  assignor  for 
the  benefit  of  creditors  does  not  invalidate 
the  inventory,  though  section  4G68  requires 
the  affidavit  to  be  to  the  effect  that  the  in- 
ventory is  in  all  respects  just  and  true,  if 
other  words  having  the  same  effect  are  used. 
Thus  an  affidavit  which  only  states  that  the 
inventory  is  true  Is  sufficient,  as  Webster's 
Dictionary  shows  that  the  words  "Just**  and 
"true"  are  synonymous.  Landauer  y.  Conk- 
lln,  54  N.  W.  322,  325,  3  S.  D.  4Ci 

JtJST  AND  REASONABLE  TERMS. 

"Just  and  reasonable  terms,**  as  used  In 
Practice  Act,  $  24,  providing  that  at  any  time 
before  a  final  Judgment  in  civil  suits  amend- 
ments may  be  allowed  on  such  terms  as  are 
Just  and  reasonable,  means  terms  which 
would  be  Just  and  reasonable  by  the  common- 
law  practice.  Empire  Fire  Ins.  Ck>.  y.  Real 
Estate  Trust  Ck>.,  1  IlL  App.  (1  Bradw.)  391, 
394. 

JtJST  AND  REASONABLE  THEE. 

The  return  of  a  survey  made  30  years 
after  the  survey  was  made  will  not  be  deem- 
ed to  have  been  made  within  a  "Just  and 
reasonable  time.**  Paxton  v.  Griswold,  7  Sup. 
Ct  1216,  1220,  122  U.  S.  441,  30  L.  Ed.  1143 
(citing  Chambers  y.  MlflElin  [Pa.]  1  Pen.  &  W. 
74,  78). 

JtJST  AND  TRtJE  AOOOtTNT. 

Within  the  statute  requirhig  the  notice  of 
a  mechanic's  lien  to  contain  a  just  and  true 
account  of  the  demand  due,  a  "Just  and  true 
account**  means  a  fairly  itemized  account 
showing  what  the  materials  are,  and  the 
work  that  was  done  and  the  price  charged, 
so  that  it  can  be  seen  from  tbe  face  of  the 
account  that  the  law  gives  a  Hen  therefor. 
Turner  y.  St  John,  78  N.  W.  840,  344,  8  N.  D. 
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245  (citing  Gwin  7.  Waggoner,  11  S.  W.  227, 
98  Mo.  315). 

"Just  and  tnie  account,"  as  used  in  Rev. 
St.  1889,  §  6709,  requiring  a  materialman  to 
file  a  Just  and  true  account  in  order  to  entitle 
him  to  a  lien,  means  an  account  containing 
all  tbe  Tarious  items  and  dates  that  go  to 
make  it  up,  this  being  the  real  meaning  of 
the  term.  Landau  v.  Cottrill,  60  S.  W.  64,  66, 
159  Mo.  308. 

The  "just  and  true  account"  mentioned 
in  the  mechanic's  lien  law,  requiring  a  per- 
son claiming  such  a  lien  to  state  a  Just  and 
true  account,  means  an  account  honestly  stat- 
ed. It  does  not  require  the  statement  of  the 
exact  account  which  a  Jury  or  court  may  find 
to  be  due.  Black  v.  Appolonio,  1  Mont.  342, 
S46. 

Rev.  St  e.  90,  f  79,  provides  that,  where 
property  of  one  person  is  attached  while  in 
the  hands  of  another  as  security  for  a  claim 
of  the  latter  against  a  common  debtor,  the 
person  so  holding  the  property  shall  state  in 
writing  a  "Just  and  true  account"  of  the  debt 
or  demand  for  which  the  property  was  liable 
to  him.  A  mortgagee  of  personal  property 
which  was  attached  for  the  debt  of  the  mort- 
gagor demanded  of  the  attaching  oflElcer  pay- 
ment of  the  money  due  him,  and  delivery  of 
a  Judgment  In  writing  that  the  property  was 
held  by  the  mortgagor  to  secure  the  payment 
of  the  mortgagor's  note  to  him  for  a  certain 
specified  sum.  Held,  that  the  wo^ds  "Just 
and  true  account,"  as  used  In  the  statute, 
should  not  be  construed  to  Include  the  mort- 
gagee's statement,  since  it  was  not  a  state- 
ment of  the  amount  then  due  on  the  note, 
but  only  a  description  of  what  the  mortgage 
was  given  for.  Sprague  v.  Branch,  57  Mass. 
(3  Gush.)  575,  577. 

As  used  in  Code  1873,  $  2123,  requiring  a 
statement  for  a  mechanic's  lien  to  contain  a 
Just  and  true  account  of  the  demand,  a  "Just 
and  true  account"  means  a  statement  that  Is 
made  and  verified  in  good  faith,  though  unin- 
tentional errors  may  be  found  to  exist  there- 
in. Ewlng  V.  Stockwell,  75  N.  W.  657,  658, 
106  Iowa,  26  (citing  Green  Bay  Lumber  Co. 
V.  Miller.  98  Iowa,  468,  62  N.  W.  742,  67  N.  W. 
3S3). 

JUST  0AU8E. 

In  an  action  against  a  railroad  company 
for  damages  for  having  been  arrested  by  the 
conductor  of  the  train  while  plaintiff  was  a 
passenger  thereon,  an  instruction  wliich,  in 
defining  the  right  of  a  conductor  as  a  con- 
servator of  the  peace  to  arrest,  uses  the  words 
"Just  cause"  for  "probable  cause,"  is  erro- 
neous, for,  while  probable  cause  is  Just  cause, 
Just  cause  may  be  and  is  something  else; 
and  hence  the  charge  is  misleading  so  far  as 
the  Jury  is  concerned,  for  it  may  be  taken  to 
mean  full  or  complete  cause,  such  as  would 


secure  the  criminal  conviction  of  the  de- 
fendant Probable  cause  is  a  state  of  facts 
actually  existing,  known  to  the  prosecutor 
personally  or  by  Information  derived  from 
others,  which  would  lead  a  reasonable  man 
of  ordinary  caution,  acting  conscientiously 
upon  these  facts,  to  believe  a  person  guilty 
of  an  offense  Justifying  his  arrest,  and  is  a 
question  of  law  for  the  court.  Claiborne  v. 
Chesapeake  &  O.  R.  Co.,  46  W.  Va.  3G3,  371, 
83  S.  B.  262,  265. 

JUST  CLAIM. 

"Just  claim,"  as  used  in  an  aflfldavlt  filed 
by  a  claimant  of  property,  levied  on  under 
execution,  stating  that  he  has  a  Just  claim  to 
the  action,  means  *'a  title  not  founded  in 
fraud,  not  set  up  to  defeat  the  better  title  of 
others,  but  one  that  the  claimant  considers 
good,  though  it  could  be  viewed  only  as  a 
i  claim,  because  in  the  necessity  of  making  the 
afiidavlt  he  had  abundant  proof  that  his  title 
was  questioned,  and  that  he  must  resort  to 
the  courts  of  Justice  to  establish  it."  Mc- 
Gregor V.  Hall  (Ala.)  3  Stew.  &  P.  397,  400. 

Onie  statement  in  an  afiidavlt  for  attach- 
ment of  the  amount  of  the  debt,  and  that  It 
is  on  the  defendant's  note  or  bond,  a  copy  of 
which  is  appended,  showing  that  it  was  made 
under  the  defendant's  seal  and  contained  a 
promise  to  pay  amount  stated,  is  equivalent 
to  the  employment  of  the  actual  use  of  the 
words  "Just  claim,"  as  required  by  a  statute. 
Ludlow  V.  Ramsey,  78  U.  S.  (11  Wall.)  581, 
588,  20  L.  Bd.  216. 

"Just  claim  of  the  assured,"  as  used  in 
an  insurance  policy  providing  that  the  com- 
pany would  pay  a  certain  sum  to  the  insured's 
wife  90  days  after  due  notice  and  satisfac- 
tory evidence  of  the  death  of  the  insured,  and 
on  the  Just  claim  of  the  assured,  refers  to  the 
wife's  claim  or  title  to  the  policy,  and  not  to 
the  Justness  of  her  cause  of  action  thereon. 
Charter  Oak  Life  Ins.  Go.  T.  Rodel,  95  U.  S. 
232,  237,  24  L.  Ed.  433. 

JUST  COMPENSATION. 

"Just,"  as  used  in  reference  to  the  Just 
compensation  which  the  owner  of  a  water 
right  is  entitled  to  on  the  deprivation  of  such 
right  by  a  city,  is  used  in  a  double  sense:  In 
the  first  place  it  is  used  in  the  sense  of  .fair- 
ness, and  In  the  next  place  in  the  sense  of 
limitation— Just  compensation.  Butler  Hard- 
Rubber  Co.  V.  City  of  Newark,  40  AU.  224, 
232,  61  N.  J.  Law,  32. 

"Just  and  reasonable  compensation,"  as 
used  in  an  agreement  that  solicitors  should 
have  a  Just  and  reasonable  compensation  for 
their  services,  means  neither  more  nor  less 
than  the  fees  or  compensation  allowed  them 
by  law  for  the  services.  Culley  v.  Harden- 
bergh  (N.  Y.)  1  Denio,  508,  610. 
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The  jnst  compensation  which  must  be 
paid  for  taking  or  damaging  property  for 
public  purposes  "is  for  the  loss  sustained  in 
dollars  and  cents,  and  the  loss  must  be 
shown,  together  with  its  amount,  not  neces- 
sarily with  precision  and  accuracy,  but  ap- 
proximately; and  if  damage  is  shown,  but 
the  amount  is  not  approximately  proved, 
there  can  be  no  more  than  nominal  damages 
allowed.  Peoria  &  P.  U.  Ry.  Co.  v.  Peoria 
&  F.  Ry.  Co.,  105  111.  110."  Thus  only  nom- 
inal damages  can  be  recovered  by  a  railroad 
against  a  city  for  extending  a  street  across 
a  strip  of  land  owned  by  the  railroad  com- 
pany, and  only  used  by  it  for  a  right  of  way, 
as  the  company  still  retains  the  right  to  use 
the  land  as  before,  and  the  possibility  of  it 
using  it  for  other  purposes  is  purely  specula- 
tive. Chicago  &  N.  W.  R.  R.  Co.  v.  Town  of 
Cicero,  41  N.  B.  640,  642,  157  111.  48. 

Adequate  fond  and  appropriate  remedy 


equate  zv 
unpUedi 


The  phrase  "without  Just  compensation,** 
within  the  meaning  of  the  constitutional  pro- 
vision prohibiting  the  taking  of  land  for  pub- 
lic purposes  without  Just  compensation,  re- 
quires that  there  be  an  adequate  fund,  and 
an  appropriate  remedy  to  enforce  its  applica- 
tion. Thus  it  was  held  that  a  Judgment  pur- 
porting to  vest  title  to  land  sought  to  be  tak- 
en by  a  railroad  company  in  the  company, 
and  awarding  damages  to  the  landowner, 
was  not  sufficient  to  pass  title  to  the  railroad 
company,  but  actual  payment  of  damages 
was  necessary.  Walther  ▼•  Warner,  25  Mo. 
277. 

Benefits  inolnded* 

''Just  compensation,"  within  the  constitu- 
tional provision  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation  having  been  first  made 
to  the  owner,  means  that  compensation  which 
was  based  on  damages  sustained  and  benefits 
received,  or  the  excess  of  damages  sustained 
over  the  benefits  received.  Martin  v.  Tyler, 
60  N.  W.  392,  397,  4  N.  D.  278,  25  L.  R.  A.  838 
(citing  San  Francisco,  A.  &  S.  R.  Co.  v.  Cald- 
well, 31  Cal.  367,  3G8;  California  Pac.  R.  Co. 
V.  Armstrong,  46  Cal.  85;  Nichols  v.  City  of 
Bridgeport,  23  Conn.  180,  60  Am.  Dec.  636; 
Trinity  College  v.  City  of  Hartford,  32  Conn. 
452;  State  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639;  Page  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  70  111.  324;  Harlow  v.  Marquette,  H.  & 
O.  R.  Co.,  41  Mich.  336.  2  N.  W.  48.  Contra, 
see  Carpenter  v.  Jennings,  77  111.  250;  Isom 
V.  Mississippi  Cent.  R.  Co.,  36  Miss.  300; 
Penrlce  v.  Wallis,  37  Miss.  172;  Robbins  v. 
Milwaukee  &  H.  R.  Co.,  6  Wis.  636);  Red- 
man V.  Philadelphia  M.  &  M.  R.  Co.,  33  N.  J. 
Eq.  (6  Stew.)  165,  167  (cited  and  approved 
Martin  v.  Tyler,  60  N.  W.  392,  398,  4  N.  D. 
278^  25  L.  R«  A.  838);  Moran  v.  Ross,  21  Pac. 
958,  959,  79  Cal.  549;  San  Francisco,  A.  &  S. 
R.  Co.  T.  Caldwell,  31  Cal.  367,  868»  875; 


Fisher  r.  Baden  Qas  Co.,  138  Pa.  301,  306,  22 
Ati.  29;  Whiteman's  Ex*r  v.  WUmington  & 
S.  R.  Co.  (Del.)  2  Har.  514,  524,  83  Am.  Dec. 
411;  Louisiana  &  Prankford  Plank  Road  Co. 
V.  Pickett,  25  Mo.  535,  539;  Simmons  v.  City 
of  Passaic,  42  N.  J.  Law  (13  Vroom)  619,  621; 
Betts  V.  aty  of  Williamsburgh  (N.  Y.)  15 
Barb.  255,  256;  Alton  &  S.  R.  Co.  v.  Carpen- 
ter, 14  111.  (4  Peck)  190, 192;  Chesapeake  &  O. 
Canal  Co.  v.  Key  (U.  S.)  5  Fed.  Cas.  563,  564. 

Just  compensation  for  the  taking  part  of 
one  entire  tract  of  land  for  public  use  can- 
not be  ascertained  without  considering  all 
the  proximate  effects  of  the  taking.  These 
are  the  withdrawal  of  the  part  taken  from 
the  domain  of  the  former  owner,  the  damage 
done  to  the  residue  by  the  separation,  and 
the  benefit  immediately  accruing  to  the  resi- 
due from  the  devotion  of  the  part  taken  for  a 
certain  public  use.  What  is  Just  compensa- 
tion is  ascertained  by  combining  the  pecuni- 
ary value  of  all  these  facts;  if  any  be  ex- 
cluded, what  is  given  is  more  or  less  than 
Just.  Mangles  v.  Hudson  County  Board  of 
Chosen  Freeholders,  25  Ati.  322,  323,  55  N.  J. 
Law  (26  Vroom)  88,  17  L.  R.  A.  785;  Bauman 
V.  Ross,  17  Sup.  Ct  966,  978,  167  U.  &  548, 
42  L.  Ed.  270. 

The  requirement  that  Just  compensation 
shall  be  paid  for  property  taken  for  public 
purposes  does  not  require  the  payment  of 
damages  to  the  owner  of  property  abutting 
on  a  railroad,  for  damages  to  his  easements 
of  light  and  air,  when  the  result  of  the  con- 
struction of  the  railroad  has  been  to  increase 
instead  of  decrease  the  value  of  his  property; 
and  the  result  is  the  same,  even  though  the 
increase  is  common  to  all  the  neighboring 
property,  and  is  greater  to  property  on  side 
streets  than  on  the  street  on  which  the  road 
is  constructed.  Bobm  ▼.  Metropolitan  Ele- 
vated Ry.  Co.,  29  N.  E.  802,  806, 129  N.  Y.  576, 
14  L.  R.  A.  344. 

The  term  ''Just  compensation,*'  In  the 
Constitution,  prohibiting  the  taking  of  prop- 
erty for  public  use  without  Juat  compensa- 
tion, does  not  mean  that  the  property  so  tak- 
en shall  be  valued  and  its  price  paid  in  mon- 
ey, but  that  the  individual  who  claims  to  be 
a  sufferer  in  consequence  of  the  exercise  of 
the  right  of  eminent  domain  over  his  prop- 
erty shall  be  recompensed  fpr  the  actual  in- 
Jury  which  he  may  have  sustained,  all  cir- 
cumstances considered,  by  the  measure  of 
which  he  complains.  In  ascertaining  the 
question  of  the  injury,  undoubtedly  an  esti- 
mation of  the  value  of  the  property  taken  at 
the  time  of  the  taking  is  a  necessary  step: 
but  if  the  benefits,  real  and  substantial,  re- 
sulting to  the  complainant,  are  equal  in  pe- 
cuniary value  to  the  value  of  that  of  which 
the  public  has  deprived  him,  they  constitute 
a  Just  and  constitutional  compensation  for 
the  deprivation  to  which  he  has  been  subject- 
ed. Putnam  v.  Douglas  County,  6  Or.  828, 
832,  25  Am.  Rep.  627. 
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Where  a  strip  is  taken  oat  of  a  farm, 
in  estimating  the  damages  to  the  balance  the 
inconvenience  to  which  the  owner  is  put,  and 
the  danger  to  which  he  and  his  family  and 
his  stoclc  are  exposed  in  passing  from  one 
part  of  the  farm  to  the  other,  would  compose 
the  elements  for  assessing  the  damages. 
Against  these  should  be  set  off  the  facilities 
afforded  by  the  road  and  a  convenient  depot 
for  getting  the  products  of  the  farm  to  mar- 
ket, and,  if  that  be  grain  or  pork,  they  would 
be  considerable,  and  can  be  approximated  by 
witnesses.  The  actual  increase  in  the  mar- 
ket value  of  the  land,  if  caused  by  the  rail- 
road, should  also  be  estimated  and  set  off 
against  the  damages.  Wilson  ▼.  Rockford, 
R.  I.  &  St  L.  IL  Co..  59  111.  273,  275,  276. 

Same— Contm* 

The  term  "just  compensation,"  in  Const, 
art  10,  §  12,  providing  that  private  property 
shall  not  be  taken  or  applied  to  public  use 
without  Just  compensation,  means  the  ''ac- 
tual value  of  the  property  in  money,  without 
any  deduction  on  account  of  profit  or  advan- 
tages which  may  be  expected  to  accrue  to 
him  from  the  public  use  of  the  property." 
Jacob  V.  City  of  Louisville,  39  Ky.  (9  Dana) 
114,  33  Am.  Dec.  533. 

In  Rer.  Const,  declaring  that  private 
property  shall  not  be  taken  for  public  use 
unless  Just  compensation  be  made  therefor, 
**Just  compensation"  means  a  recompense  in 
value  equal  to  the  property  taken,  and  quid 
pro  quo  paid  in  money.  Any  benefit  to  the 
remaining  property  of  the  owner  of  the  prop- 
erty taken,  arising  from  public  works  for 
which  a  part  has  been  taken,  cannot  be  con- 
sidered as  compensation.  Alabama  &  F.  R. 
Co.  ▼.  Burkett,  42  Ala.  83,  89. 

Same— Future  or  prospeotiTe  lienellts. 

In  Bill  of  Rights,  $  13,  which  declares 
that  no  personal  property  shall  be  taken  for 
public  use  without  "Just  compensation  being^ 
first  made"  therefor,  "Just  compensation" 
means  an  equivalent  in  money  for  the  in- 
Jury  or  deprivation  of  right  thus  inflicted. 
"That  equivalent  should  not  only  be  in  mon- 
ey, but  should  be  immediate.  That  compen- 
sation is  the  present  injury  sustained  by  such 
deprivation  of  right  v^ithout  regard  to  future 
or  prospective  benefits,  or  to  the  unreal  ad- 
vantages likely  to  accrue  on  account  of  the 
contemplated  construction  of  the  road  in  the 
future."  Isom  r.  Mississippi  Cent  B»  Co., 
36  Miss.  800,  312. 

Costs  of  aotloa  to  obtain  ineliided. 

The  Just  compensation  to  which  a  prop- 
erty owner  is  entitled  on  the  taking  or  dam- 
aging of  his  property  for  public  purposes  in- 
cludes costs  of  an  action  to  obtain  a  Judg- 
ment for  damages  for  lands  so  taken  or  dam- 
aged. Epiing  T.  Dickson,  48  N.  E.  1001,  1003, 
170  UL  829. 


Daaaas^a  to  land  not  taken  inelnded. 

"Just  compensation,"  as  used  in  the  Bill 
of  Rights,  requiring  Just  compensation  to  be 
made  for  private  property  taken  for  public 
purposes,  means  the  cash  value  of  the  land 
taken,  and  also  damages  to  adjacent  land  as 
a  result  of  such  taking.  Brown  v.  Beatty, 
34  Miss.  227,  242,  09  Am.  Dec  388. 

The  statute  requiring  a  Just  compensa- 
tion to  be  made  for  land  taken  requires  the 
paying  to  the  owner  thereof,  not  only  the 
value  of  the  portion  taken,  but  also  the  dim- 
inution of  the  value  of  that  from  which  it 
is  severed.  Grantler  r.  Rosecrance,  27  Wis. 
478,  488  (citing  Rochester  &  Syracuse  R.  Co. 
V.  Budlong  [N.  Y.]  6  How.  Prac.  467). 

"Just  compensation,"  within  the  provi- 
sion of  the  Constitution  providing  for  Just 
compensation  for  property  taken  for  public 
use,  includes  not  only  the  value  of  the  parts 
of  the  lot  actually  taken,  but  the  injury  to 
remaining  lots  or  parts  of  lots.  Just  compen- 
sation includes  more  than  the  mere  value  of 
what  is  taken.  Commissioners'  Court  of  Col- 
bert County  ▼.  Treat,  22  So.  629,  631,  116 
Ala.  28. 

The  "Just  compensation"  to  which  the 
owner  of  land  taken  in  condemnation  pro- 
ceedings is  eutitled  means  making  the  own- 
er good  by  an  equivalent  in  money  for  the 
loss  he  actually  sustains  in  the  value  of  his 
property  by  being  deprived  of  a  portion  of  it 
It  includes  not  only  the  value  of  the  land 
condemned,  but  the  value  of  that  from  which 
it  is  severed.  Lafiin  v.  Chicago,  W.  &  N.  R. 
Co.  (U.  S.)  33  Fed.  415,  417. 

"We  understand  it  to  be  now  well  set- 
tled In  this  state  that  the  principle  upon 
which  compensation  is  to  be  made  to  the 
owner  of  land  taken  for  railroad  purposes  by 
proceedings  under  the  general  condemnation 
law  is  that  such  owner  shall  receive  not  only 
the  value  of  the  land  actually  taken,  but  like- 
wise a  fair  and  adequate  compensation  for 
all  injury  to  the  residue  of  his  land  result- 
ing from  the  construction  and  operation  of 
the  railroad."  Newman  v.  Metropolitan  El. 
R.  Co.,  118  N.  T.  623,  23  N.  E.  901,  7  L.  R.  A. 
289 ;  Bohm  v.  Metropolitan  R.  Co.,  129  N.  Y. 
585,  27  N.  E.  802,  14  L.  R.  A.  344;  In  re 
Grade  Crossing  Com'rs  of  City  of  Buffalo,  6 
App.  Div.  327,  40  N.  T.  Supp.  620;  Id.,  17 
App.  Div.  54,  44  N.  T.  Supp.  844.  The  reason 
for  this  rule  is  obvious,  for  It  is  Just  as 
much  a  taking  of  prc^erty,  within  the  spirit 
of  the  Constitution,  to  deprive  the  owner  of 
land  of  its  fair  use  and  to  diminish  its  value 
by  the  construction  of  an  embankment,  as  it 
is  to  enter  into  physical  possession  and  occu- 
pation thereof,  and,  consequently,  upon  no 
other  principle  can  the  provision  of  the  Con- 
stitution forbidding  the  taking  of  private 
property  for  public  purposes  without  Just 
compensation  be  satisfied.    Rome,  W.  &  O. 
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R.  Co.  T.  Gleason,  59  N.  Y.  Supp.  647,  649,  42 
App.  DlY.  530. 

Under  the  constitutional  provision  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  "Just  compensation,"  where 
a  part  of  a  tract  of  land  is  taken  for  a  pub- 
lic street  the  owner  should  receive,  first,  the 
full  value  of  the  land  taken,  and,  second,  a 
fair  and  adequate  compensation  for  all  in- 
jury to  the  residue,  sustained  or  to  be  sus- 
tained by  the  construction  and  effect  of  the 
improvement  upon  it  In  re  Grade  Crossing 
Com'rs  of  City  of  Buffalo,  40  N.  Y.  Supp. 
520-531,  6  App.  Dlv.  327. 

*'Ju8t  compensation/*  within  the  meaning 
of  the  clause  of  the  Constitution  forbidding 
the  taking  of  private  property  for  public  pur- 
poses without  Just  compensation,  is  not  lim- 
ited to  the  value  of  the  property  actually 
taken,  but  is  held  to  include  all  consequen- 
tial injuries  which  the  landowner  may  sus- 
tain by  reason  of  depreciation  In  value  of  the 
residue  of  the  property  by  reason  of  the  tak- 
ing of  a  part  and  the  construction  thereon 
of  the  public  improvement.  Newman  v.  Met- 
ropolitan Elevated  R.  Co.,  23  N.  E.  901,  903, 
118  N.  Y.  618,  7  L.  R.  A.  289.  See,  also,  Mo- 
ran  V.  Ross,  21  Pac.  958,  959,  79  Cal.  549; 
Mangles  v.  Hudson  County  Board  of  Chosen 
Freeholders,  25  Atl.  322,  323,  55  N.  J.  Law 
(26  Vroom)  88,  17  L.  R.  A.  785;  Bauman  v. 
Ross,  17  Sup.  Ct  9G6,  978,  167  U.  S.  548,  42 
L.  Ed.  270. 

Am  difference  in  Talne  before  and  after 
taking  part. 

The  term  "Just  compensation,"  as  used 
in  the  rule  that  Just  compensation  must  be 
paid  for  property  taken  or  destroyed  for  pub- 
lic use,  is  in  any  given  case  a  mixed  ques- 
tion of  law  and  fact.  The  law  provides  a 
general  formula,  and  the  jury  applies  this 
formula  to  the  facts  in  each  particular  case. 
The  Just  compensation  Is  such  a  sum  as 
shall  equal  the  difference  between  the  fair 
market  value  of  the  property  entered  before 
the  entry  and  after  it.  Spring  City  Gas  Light 
Co.  V.  Pennsylvania  S.  V.  R.  Co.,  31  Atl.  368, 
369,  167  Pa.  6. 

The  term  "Just  compensation"  In  the 
Constitution,  requiring  payment  of  just  com- 
pensation for  property  taken  for  public  pur- 
poses, means,  in  respect  to  real  estate,  part 
of  which  is  so  taken,  the  difference  between 
the  value  before  the  taking  and  its  value 
thereafter.  Putnam  v.  Douglas  County,  6 
Or.  328,  331,  25  Am.  Rep.  527. 

As  fair  oaih  valne* 

"Just  compensation,"  as  used  In  Const 
art  1,  §  21,  requiring  Just  compensation  to 
be  paid  for  property  taken  for  public  pur- 
poses, means  "the  fair  cash  value  of  the  land 
taken  for  public  use,  estimated  as  if  the 
owner  were  willing  to  sell,  and  the  corpora- 


tion desired  to  buy,  that  particular  quantity 
at  that  place  and  in  that  form."  Alloway  v. 
City  of  Nashville,  13  S.  W.  123,  88  Tenn.  (4 
Pickle)  510,  8  L.  R.  A.  123.  "It  is  not  in  the 
nature  of  a  wrongful  taking  for  which  the 
damages  are  to  be  assessed,  nor  is  it  a  claim 
for  any  wrong  or  damage  done,  but  the  ap- 
propriation of  the  property  is  legal  and  right- 
ful, as  much  so  as  if  the  owner  had  validly 
sold  it  to  the  company,  and  the  only  open 
question  was  what  is  a  fair  price  for  the 
property."  Woodfolk  v.  Nashville  &  O.  R. 
Co.,  32  Tenn.  (2  Swan)  422,  437. 

As  fall  and  enact  equivalent* 

"Just  compensation,"  in  the  clause  of  the 
Constitution  providing  that  private  property 
shall  not  be  taken  for  public  use  without  Just 
compensation,  means  "a  full  and  perfect 
equivalent  for  the  property  taken.  The  noun 
'compensation,*  standing  by  itself,  carries  the 
idea  of  an  equivalent,  so  that  if  the  adjective 
'Just'  had  been  omitted,  and  the  provision 
was  simply  that  the  property  should  not  be 
taken  without  'compensation,'  the  natural  im- 
port of  the  language  would  be  that  the  com- 
pensation should  be  equivalent  to  the  prop- 
erty, and  this  is  made  emphatic  by  the  ad- 
jective *Just'"  Monongahela  Nav.  Co.  v. 
United  States,  13  Sup.  Ct  622,  626,  148  U.  S. 
312,  37  L.  Ed.  463. 

"Just  compensation,"  tn  Const  art  1,  f 
8,  forbidding  the  taking  of  private  property 
without  Just  compensation,  means  "that  the 
equivalent  to  be  rendered  for  the  property 
taken  shall  be  real,  substantial,  full,  ample." 
Virginia  &  T.  R.  Co.  v.  Henry,  8  Nev.  165, 
171. 

"Just  compensation"  to  be  paid  for  land 
taken  or  damaged  for  public  purposes  means 
the  payment  of  such  sums  of  money  to  the 
owners  of  property  proposed  to  be  taken  or 
damaged  as  will  make  them  whole,  so  that 
on  receipt  by  such  owners  of  the  compensa- 
tion and  damage  reward,  they  will  not  be 
poorer  by  reason  of  their  property  being  so 
taken  or  damaged.  Metropolitan  West  Side 
Elevated  Ry.  Co.  v.  Stickney,  37  N.  E.  1098. 
1104,  150  111.  362,  26  L.  R.  A.  773;  Phillips 
V.  Town  of  Scales  Mound,  63  N.  B.  180,  183, 
195  111.  353. 

The  words  "Just  compensation,"  in  the 
charter  of  a  city  and  its  ordinances  In  refer- 
ence to  the  paying  of  a  Just  compensation 
for  property  taken,  has  the  same  meaning 
which  tJiat  phrase  has  when  used  in  the  fed- 
eral  and  state  Constitutions  with  respect  to 
the  exercise  of  the  right  of  eminent  domain, 
and,  when  thus  used,  "means  a  fair  and  full 
equivalent  for  the  loss  sustained  by  the  tak- 
ing for  public  use."  Grand  Ave.  Ry.  Co.  v. 
People's  Ry.  Co.,  33  S.  W.  472-475,  132  Mo. 
34  (citing  Lewis,  Em.  Dom.  ^  46%  and  au- 
thorities cited). 
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Tbe  term  ''Just  compensatloii,''  within 
the  mle  that  a  property  owner  Injured  by 
change  in  grade  la  entitled  to  just  compen- 
sation, means  that  which  will  be  an  exact 
equlyalent  for  the  injury.  The  Injured  par- 
ty is  to  be  made  whole,  as  far  as  money  Is 
a  measure  of  compensation ;  no  more  and  no 
less.  This  is  the  essential  meaning  of  the 
term  "just  compensation/'  whether  reference 
is  had  to  its  use  in  the  constitutional  guaran- 
ty in  favor  of  those  whose  property  is  tak- 
en for  public  uses,  or  as  the  recognized  basis 
of  all  general  rules  respecting  damages. 
Chase  v.  City  of  PorUand,  29  AU.  1104,  1107, 
86  Me.  887. 

The  "just  compensation"  to  which  one 
whose  land  is  taken  for  a  public  use  is  enti- 
tled should  be  exactly  commensurate  with 
the  injury  sustained  by  haying  the  property 
taken,  neither  more  nor  less.  Henry  v.  Du- 
buque &  P.  B.  Ca,  2  Iowa  (2  Clarke)  288, 

doa 

Am  nuurket  Talue. 

Under  Const  art  18«  f  12,  declaring  that 
no  man's  property  shall  be  taken  or  applied 
to  public  use  without  Just  compensation  be- 
ing made  to  him,  commissioners  appointed 
to  assess  the  damages  for  land  taken  by  a 
railroad  company,  in  fixing  the  compensa- 
tion for  the  land  actually  taken,  must  take 
into  their  consideration  the  market  value  of 
the  land,  which  can  always  be  approximat- 
ed. This  value  would  be  the  measure  of  the 
compensation  guarantied  by  the  Constitu- 
tion. Wilson  V.  Rockford,  R.  I.  &  8t  L.  R. 
Co.,  59  UL  273,  275. 

'^Just  compensation,"  as  used  in  the  im- 
pressment act,  requiring  a  just  compensa- 
tion to  be  paid  for  property  seized,  means  an 
equivalent,  a  recompense  in  value  for  the 
property  taken ;  what  the  article  would  sell 
tor  in  the  market,  quality  and  quantity  con- 
sidered, and  not  the  price  which  the  owner 
might  demand,  or  which  some  person  for 
especial  reason  might  be  willing  to  give. 
Yulee  V.  Canova,  11  Pla.  9,  10,  58. 

The  •'just  compensation"  which  is  guar^ 
antled  by  the  Constitution  to  the  owner 
whose  property  Is  to  be  taken  or  damaged 
for  public  use  is  its  market  value,  and  the 
market  value  of  land  is  determined  by  a  con- 
sideration of  all  the  uses  to  which  it  may  be 
applied,  as  well  as  the  purposes  for  which  It 
is  adapted.  For  the  purpose  of  ascertaining 
this  value,  it  is  proper  to  show  its  condition 
and  surroundings,  the  uses  to  which  it  has 
been  applied,  and  its  capabilities  for  other 
uses,  including  that  for  which  its  condemna- 
tion is  sought  Its  value  is  not  limited  either 
by  that  of  its  present  use  or  by  the  use  for 
which  it  is  sought,  since  either  of  these  may 
be  less  than  its  market  value.  The  owner  is 
entitled  to  its  highest  market  value  for  any 
use  to  which  it  is  adapted,  and  any  advan- 
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tags  that  tbe  property  has,  present  or  pr»- 
q;)ective,  and  for  which  it  may  be  available, 
constitutes  an  element  in  its  value  which  is 
to  be  considered  by  the  Jury  in  determining 
the  compensation  to  be  awarded  him,  and 
which  the  owner  is  entitled  to  show  to  the 
jury  by  any  competent  evidence.  Spring 
Valley  Waterworks  v.  Drinkhouse,  92  Cal. 
528,  530,  28  Pac  681,  68a 

As  money  equivalent. 

The  term  "just  compensation,"  in  the 
Constitution,  forbidding  the  taking  of  prop- 
erty without  just  compensation,  means  a  fair 
price,  or  the  value  in  money  for  the  property 
taken.  Woodfolk  v.  Nashville  &  C  R.  Co., 
82  Tenn.  (2  Swan)  422,  435. 

"Just  compensation,"  in  Const  art  1,  ^ 
16,  providing  that  where  private  property  is 
taken  for  public  purposes  just  compensation 
shall  be  made  before  the  property  is  appro- 
priated, means  that  compensation  shall  be 
made  in  money,  and  that  a  fair  valuation  of 
the  property  taken,  and  the  amount  of  such 
valuation  in  money,  shall  be  paid  to  the  in- 
dividual before  his  property  can  be  taken 
from  him.  Carson  v.  Coleman,  11  N.  J.  Eq. 
(8  Stockt.)  106,  108. 

"Just  compensation,"  in  the  Constitution, 
prohibiting  the  taking  of  property  for  public 
use  without  just  compensation,  means  a  fair 
equivalent  in  money,  a  quid  pro  quo.  It  is 
a  recompense  in  value  for  the  property  tak- 
en. Bloodgood  V.  Mohawk  &  H.  R.  R.  Ca 
(N.  Y.)  18  Wend.  9,  84,  81  Am.  Dec.  813. 

"Just  compensation,"  within  the  fifth 
amendment  of  the  federal  Constitution,  de- 
claring that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion, means  "any  appropriate  compensation 
in  money  or  benefits,  providing  tbe  compen- 
sation is  a  Just  one,  a  fair  equivalent  for  the 
property  parted  with."  People  v.  Daniels,  22 
Pac  159,  162,  6  Utah,  288,  5  L.  R.  A.  444. 

"Just  compensation,"  as  used  in  Const 
1875,  art  2,  f  21,  declaring  that  private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out just  compensation,  means  a  sum  of  mon- 
ey which  makes  the  owner  whole,  and,  in  re- 
spect to  general  benefits  or  damages  result- 
ing from  the  Improvements,  leaves  him  in  as 
good  a  situation  as  his  neighbor  whose  prop- 
erty Is  not  damaged.  In  re  Wyandotte  and 
Central  Sts.,  23  S.  W.  127,  180,  117  Mo.  446 
(citing  Lewis,  Em.  Dom.  f  471). 

In  the  constitutional  provision  that  the 
property  of  no  person  shall  be  taken  for  pub- 
lic use  without  Just  compensation,  "just  com- 
pensation" means  pecuniary  recompense  to 
the  person  whose  property  is  taken,  equiva- 
lent in  value  to  the  property.  The  restriction 
is  upon  the  right  of  eminent  domain,  not  up- 
on the  right  of  taxation.  Chicago,  B.  &  Q. 
R.  Co.  V.  County  of  Otoe,  83  U.  S.  (16  Wall.) 
667,  674,  21  L.  Ed.  87S. 
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"Just  eompensatlon,'*  ai  used  io  a  stat* 
Ota  requiring  rallroada  to  make  Just  compen- 
sation for  property  taken*  means  that  the 
sum  allowed  and  paid  to  the  owner  whose 
property  is  taken  shall  be  equivalent  to  the 
Talue  of  that  of  which  he  has  been  deprived. 
Chicago  &  A.  R.  Co.  v.  Goodwin,  111  IlL  273, 
283,  G3  Am.  Rep.  622. 

In  Rev.  Const.,  declaring  that  private 
property  shall  not  be  taken  for  public  use 
unless  Just  compensation  be  made  therefor, 
''Just  compensation"  means  a  recompense  in 
value  equal  to  the  property  taken,  a  quid 
pro  quo  paid  in  money.  Alabama  &  F.  B. 
R.  Co.  V.  Burkett  42  Ala.  83,  89. 

In  Blgelow  v.  West  Wisconsin  B.  Co., 
27  Wis.  478,  It  Is  said  that  Just  compensa- 
tion "consists  in  making  the  owner  good  by 
an  equivalent  in  money  for  the  loss  he  sus- 
tains in  the  value  of  his  property  by  being 
deprived  of  a  portion  of  it"  Qrand  Ave.  By. 
Co.  V.  People's  By.  Co.,  83  8.  W.  472-475,  132 
Mo.  34. 

In  Bill  of  Bights,  §  13,  which  declares 
that  no  personal  property  shall  be  taken  for 
public  use  without  Just  compensation  being 
first  made  therefor,  *'Just  compensation" 
means  an  equivalent  in  money  for  the  inju- 
ry or  deprivation  of  right  thus  inflicted. 
Isom  T.  MUsisslppi  Cent  B.  Co.,  36  Miss.  800, 
812. 

"Just  compensation,''  within  the  meaning 
of  Const  art  1,  $  18,  which  provides  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  Just  compensation,  means  that 
the  person  whose  property  is  so  taken  shall 
have  the  fair  equivalent  in  money  for  the 
Injury  done  by  such  taking.  This  Just  com- 
pensation should  be  exactly  commensurate 
with  the  injury  sustained  by  having  the 
property  taken,  neither  more  nor  less.  Henry 
V.  Dubuque  &  P.  B.  Co.,  2  Iowa  (2  Clarke) 
288,  300.  See,  also,  Laflin  v.  Chicago^  W.  & 
H.  B,  Co.  (U.  S.)  33  Fed.  415,  417. 

Necessity  of  appropiiatioiu 

The  "Just  compensation"  which  a  rail- 
road is  required  to  pay  for  land  condemned 
is  not  a  compensation  to  be  regulated  by  the 
necessities  which  may  compel  its  appropria- 
tion for  a  public  use.  The  actual  value  in 
money,  to  be  ascertained  by  its  location,  the 
price  at  which  similar  land  may  be  or  has 
been  sold  in  its  vicinity,  or  what  it  would 
itself  sell  at  is  the  measure  of  damages. 
Thus  the  full  value  of  the  land  should  be 
given,  and  in  ascertaining  such  value  every- 
thing which  actually  enhances  its  present 
value  should  be  taken  into  consideration, 
but  not  the  fact  that  it  is  necessary  or  in- 
dispensable for  the  railroad  to  have  It  Vir- 
ginia &  T.  B.  Co.  V.  Elliott,  5  Nev.  358,  365. 

fifpeciilatiTe  damases. 

The  "Just  compensation"  to  wWfih  % 
railroad  oompany  Is  entitled,  on  condemna- 


tion by  a  city  of  its  land,  right  of  way*  and 
tracks  for  the  purpose  of  extending  a  oer- 
tain  street  across  the  right  of  way,  means 
compensation  for  real,  and  not  speculative, 
damages,  and,  unless  actual  damages  are 
shown,  only  nominal  damages  can  be  award- 
ed. Chicago  &  A.  B  Co.  V.  City  of  Pontlac, 
48  N.  B.  485,  490,  169  IlL  155. 

JTT8T  DAMAGES  FOB  DIXAT. 

"Just  damages  for  delay,"  referred  to  In 
Supreme  Court  Bule  No.  29,  relating  to  ap- 
peals, is  a  provision  for  other  indemnity 
than  that  included  in  the  term  "damages  and 
costs,"  or  "costs  and  interest  on  appeal." 
The  liability  of  obligors  upon  a  supersedeas 
bond  given  in  a  suit  to  foreclose  a  mort- 
gage was  considered  elaborately  in  Konntze 
V.  Omaha  Hotel  Co.,  106  U.  S.  378,  2  Sup. 
Ct  911,  27  L.  Ed.  600,  and  the  true  meaning 
of  the  term  '*Just  damages  for  delay"  de- 
fined as  those  arising  from  a  deterioration 
of  property  pending  an  appeal  by  waste, 
want  of  repair,  or  the  accumulation  of  taxes 
or  other  burdens  upon  it  The  Sydney  (U. 
S.)  47  Fed.  260,  263. 

JtJST  D^BTS. 

The  case  of  Burke  t.  Jones,  2  Ves.  A  & 
276,  referred  to  with  approbation  by  Chan- 
cellor Kent  In  Bosvelt  v.  Mark  (N.  Y.)  6 
Johns.  Ch.  266,  294,  and  by  Chief  Justice 
Savage  in  Bogers  v.  Bogers  (N.  Y.)  8  Wend. 
503,  518,  20  Am.  Dec.  716,  decides  that  the 
phrase  "Just  debts"  in  a  wiU  did  not  include 
demands,  as  to  which  the  statute  of  limita- 
tions had  taken  effect  at  the  death  of  the 
testator,  but  must  mean  to  be  only  such 
debts  as  shall  turn  out  to  be  his  Just  debts. 
Martin  v.  Gage,  9  N.  Y.  (5  Seld.)  398,  401; 
Bogers  v.  Bogers  (N.  Y.)  8  Wend.  503,  20 
Am.  Dec.  686. 

"Just  debts,"  as  used  in  a  will  wherein 
testator  directed  all  his  Just  debts  to  be  paid, 
is  merely  an  expression  of  a  desire  <hi  the 
part  of  the  testator,  expressed  to  his  executor, 
that  his  "Just  debts"  shall  be  paid,  which  is 
a  matter  within  the  discretion  of  the  admin- 
istrator, and  does  not  revive  a  debt  haired 
by  the  statute  of  limitations.  Smith  v.  Por- 
ter (Pa.)  1  Bin.  209,  211. 

Where  a  chiuse  in  a  will  directed  that 
all  the  Just  debts  of  testator  be  paid,  the 
phrase  "after  all  my  Just  debts  are  paid" 
should  be  construed  as  used  by  the  testator 
in  compliance  with  the  universal  custom, 
having  its  orlglii  in  the  solemnity  which 
attends  a  final  disposition  of  earthly  con- 
cerns, and  does  not  mean  that  any  debt  bar- 
red by  the  statute  of  limitations  Is  to  be 
revived.  Peck  v.  BotsCocd,  7  Conn.  172,  1,76, 
IS  Am.  Dec.  92. 

A  wiJJ,  reaulring  t^>at  tjie  e^ecutqr  ^bf^ji 
"pay  the  Just  debts"  of  the,  apcu^  out  of 
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tb«  ettate  should  not  be  oonstrued  to  fovoe 
the  payment  of  a  Just  debt  held  by  a  person 
who  neglected  the  legal  proof  of  his  demand 
until  more  than  three  years  had  elapsed 
after  the  issuance  of  letters  testamentary, 
and  until  after  the  estate  has  been  finally 
settled  according  to  law,  and  the  administra- 
tion dosed.  The  words  will  not  strip  the 
estate  of  a  Just  defense.  CoUamore  y.  Wil- 
der, 19  Kan.  67,  82. 

Where  a  testator  directed  that  his  Just 
debts  should  be  paid,  it  was  held  that  the 
expression  "Just  debts"  only  included  debts 
for  which  the  testator  was  legally  liable,  so 
that  a  promissory  note  given  for  a  valuable 
considenition,  but  not  for  necessaries,  be- 
fore testator  became  of  legal  age,  and  a  part 
of  which  he  paid  before  coming  of  age,  wad 
not  a  **Just  debt"  within  the  meaning  of  the 
will.  Smith  T.  BCayo,  9  Mass.  62,  63,  6  Am. 
Dec.  2a 

A  decree  enforcing  a  secret  trust,  which 
provided  that  complainant  should  take  the 
property  subject  to  the  payment  therefrom 
of  ''all  Just  debts"  against  the  defendant 
which  might  be  determined  by  due  process 
of  law,  meant  debts  of  bona  fide  creditors 
over  «  secret  and  hidden  equity  of  which 
they  knew  nothing.  Buck  v.  Webb,  B  Pac. 
211,  212,  7  Colo.  212. 

'*Just  debts,"  as  used  in  2  Rev.  St  (7th 
Ed.)  p.  991,  S  10,  providing  that  an  admin- 
istrator assessed  for  taxation  as  to  the  per- 
sonal property  held  in  his  representative 
capacity  is  entitled  to  have  any  Just  debt 
owing  by  him  In  such  representative  char- 
acter deducted  therefrom,  means  legal,  valid, 
and  incontestable  obligations.  People  v.  Tax 
Ck>m'rs,  1  M.  BL  401,  402,  99  N.  Y.  154. 

JTT8T  EXCtTSE. 

It  is  a  "Just  and  legal  excuse"  within 
the  meaning  of  How.  Ann.  St  §  8224,  pro- 
viding a  penalty  against  railroad  companies 
for  falling  to  stop  at  stations  to  let  off  pas- 
sengers, except  for  a  Just  and  legal  excuse, 
that  it  was  after  dark,  the  snow  was  deep 
and  drifting,  and  that,  as  the  engineer  and 
conductor  knew,  a  freight  train  was  close 
behind,  and  the  only  place  near  the  station 
where  the  passenger  train  could  stop  with- 
out danger  of  being  stalled  by  the  snow  was 
on  a  bridge  and  elevated  track.  Reed  v. 
Duluth.  S.  S.  &  A.  R  CJo..  59  N.  W.  144, 
100  Mich.  507. 

JUST  OBOTTND. 

The  word  "just"  has  various  meanings, 
but  the  connection  in  which  it  is  used  in 
an  instruction  in  relation  to  Justifiable  homi- 
cide, where  the  circumstances  were  such  as 
to  afford  the  accused  "Just  and  reasonable 
srauodft  for  bf»lieving  himself  to  li^i^  in  Oase 


ger  of  death,"  seems  to  be  based  upon  the 
definition  "rightful,  legitimate,  well  found- 
ed," given  in  the  Century  Dictionary.  When 
so  construed.  Just  ground  for  believing  must 
necessarily  be  reasonable  ground.  Francis 
V.  State,  70  &  W.  751,  753,  44  Tex.  Or.  B.  246. 

JtJST  PROVOCATION. 

In  State  v.  Bills,  74  Mo.  207,  the  doc- 
trine is  laid  down  that,  in  order  to  reduce 
what  could  otherwise  be  murder  in  the  first 
degree  to  manslaughter,  there  should  be  a 
"lawful"  or  "reasonable"  provocation,  as,  for 
example,  a  blow;  but  that  in  order  to  re- 
duce what  would  otherwise  be  murder  In 
the  first  degree,  in  order  to  eliminate  from 
it  the  element  of  deliberation  and  bring  it 
down  to  murder  in  the  second  degree,  griev- 
ous and  degrading  words  of  reproach  would 
amount  to  "Just  provocation,"  as  contradis- 
tinguished from  "lawful  and  reasonable 
provocation."  Under  this  principle,  though 
it  may  be  diflicult  to  understand  how  there 
can  be  a  Just  provocation  which  is  neither 
lawful  nor  reasonable  an  instruction  that  the 
offense  of  killing  willfully,  premeditately, 
and  with  malice  aforethought  but  without 
the  element  of  deliberation,  will  constitute 
murder  in  the  second  degree,  and  that  the 
use  of  offensive,  insulting,  or  degrading  lan- 
guage addressed  to  the  defendant  by  the  de- 
ceased would  rob  the  homicide  of  delibera- 
tion, and  by  reason  of  so  doing  amount  to 
Just  provocation,  did  not  contain  any  error 
of  which  the  defendant  could  complain. 
State  V.  Stephens,  10  S.  W.  172,  177,  96  Ma 
637. 

JtJST  TITUS* 

Within  the  law  of  Spain  providing  that 
prescription  should  be  based  on  "good  faith. 
Just  title  and  capacity  of  the  thing  for  the 
purpose  and  of  the  person  who  prescribes," 
"Just  title"  consists  in  the  cause  or  consider- 
ation by  which  possession  of  the  thing  it 
obtained  being  one  of  those  by  reason  of 
which  dominion  la  acquired,  as  purchase, 
gift,  inheritance,  etc  Kennedy's  Ex'rs  v. 
Townsley's  Heirs,  16  Ala.  239,  248. 

The  term  "Just  title,"  within  the  mean- 
ing of  the  Louisiana  rule  of  law  that  to  en- 
title a  person  to  claim  the  benefit  of  any 
prescription  he  must  have  acquired  the  im- 
movable in  good  faith  and  by  a  Just  title, 
is  not  meant  that  which  has  been  derived 
from  the  true  owner,  but  that  which  has 
been  received  from  any  person  whom  the 
possessor  honestly  believed  to  be  the  true 
owner,  provided  It  was  such  as  to  transfer 
the  ownership  of  the  property;  that  is,  such 
as  by  its  nature  would  have  been  sufficient 
to  transfer  the  ownership  if  it  had  been  de- 
rived from  the  real  owner,  such  as  a  sale, 
exchange,  legacy,  or  donation.     GliV.  Oode 
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titg.  8484,  8485;  Davis  t.  Qaines*  104  U.  8. 
886.  400,  26  L.  Ed.  757.  And  where  a  shei^ 
Iff  baa  authority  to  sell  under  execution,  and 
does  aell,  and  executes  a  deed  to  the  pnr- 
chaaer,  the  latter,  if  a  purchaser  in  good 
faith,  has  a  just  title,  authorizing  the  setting 
up  of  prescription  of  fire  years  under  the 
statute,  though  there  might  have  been  good 
grounds  for  annulling  the  sale.  Pike  v. 
Evans,  94  U.  S.  6,  9,  24  L.  Ed.  40.  One  in 
possession  of  land  under  a  pre-emption  entry 
and  patent  from  the  United  States  is  in 
possession  under  a  "Just  title,**  and  is  not 
charged  vrith  notice  that  the  lands  were 
swamp  lands  20  years  prior  to  the  patent, 
and  as  such  had  passed  under  a  prior  act 
of  Congress  granting  swamp  lands  to  the 
state,  nor  with  notice  that  the  land  was 
within  the  territorial  limits  of  a  town.  Tex- 
as &  P.  R.  Ck).  V.  Smith,  15  Sup.  Ct  994, 
995,  159  U.  S.  66,  40  L.  Ed.  77. 

In  the  meaning  of  the  Mexican  law,  a 
possessor  in  good  faith  is  he  who  by  a  "just 
title,**  such  as  sale,  gift,  or  legacy,  has  ac- 
quired a  thing  from  one  whom  he  believed 
to  be  the  owner  or  to  have  the  right  to  sell 
it  (Bscrlche,  Die.  de  Leg.,  art  "Poseedor  de 
Buena  Fe;**  1  Feb.  Tapla,  232),  and  believ- 
ing at  the  same  time  that  he  who  sold  it 
had  the  power  or  faculty  of  selling  (Escriche, 
as  last  cited).  The  possessor  in  bad  faith 
is  he  who  has  under  his  control  a  thing 
which  belongs  to  another,  with  the  intention 
of  appropriating  it  to  himself,  without  a 
title  which  is  translative  of  dominion,  and 
he  who  holds  a  thing  by  virtue  of  a  regular 
title  (titulo  legltimo),  but  derived  from  a  per- 
son who  he  knew  had  not  the  power  to  sell 
(Escriche,  Die.  de  Leg.  art  "Poseedor  de 
Mala  Fe**).  The  amount  of  this  is  that,  if 
the  title  be  regular  and  fair  on  its  face,  and 
the  purchaser  had  no  reason  to  suppose  that 
the  vendor  had  not  the  capacity  to  convey, 
the  possession  is  under  just  title  and  in  good 
faith;  but  if  the  title  be  defective  on  its 
face,  or  the  purchaser  knew  that  the  vendor 
lacked  the  capacity  to  sell,  the  possession  is 
not  in  good  faith,  nor  under  just  title;  or, 
to  express  the  result  in  common-law  lan- 
guage, if  the  title  be  colorable,  it  may  be 
adduced  to  show  possession  of  land  beyond 
the  actual  occupation,  and  to  the  extent  of 
the  boundaries  mentioned  in  the  deed.  8u- 
nol  V.  Hepburn,  1  Cal.  254,  272,  273. 

By  the  term  "just  title,**  in  Private  Land 
Act,  §  13,  subd.  2,  providing  that  no  claim 
shall  be  allowed  that  shall  interfere  or  over- 
throw any  just  and  unextinguishable  Indian 
title  or  right,  is  meant  only  a  title  which  is 
good  upon  its  face  or  not  manifestly  frivo- 
lous, not  one  which  will  ultimately  turn  out 
to  be  valid.  It  applies  to  an  Indiana  claim 
or  title  which  has  been  confirmed  by  Con- 
gress. United  States  v.  De  la  Paz  Valdez 
de  Conway,  20  Sup.  Gt  1^  17»  175  U.  &  60, 
44  L.  Ed.  72. 


JTT8T  VAZ.UATION. 

The  word  "just,"  in  Const  art  10,  f  la 
requiring  the  General  Assembly  to  provide 
such  regulations  as  shall  secure  a  just  valu- 
ation for  taxation  of  all  property,  real  and 
personal,  is  used  as  the  equivalent  of  "cor- 
rect," "honest,"  and  "true."  Its  use  requires 
the  valuation  of  all  property  of  the  same 
kind  in  the  same  taxing  district  by  a  uni- 
form and  equal  standard.  State  v.  Smitli, 
63  N.  E.  214,  216,  158  Ind.  543»  63  L.  B.  A. 
116. 

JUST  VAZ.UE« 

The  "just  value**  at  which  selectmen 
shall  appraise  taxable  property  is  the  market 
value  of  the  property.  Wlnnipiseogee  Lake 
Cotton  &  Woolen  Mfg.  Co.  v.  Town  of  Gil- 
ford, 35  AU.  945,  946»  67  N.  H.  514. 

JUSTLY. 

"Justly,**  as  used  in  Laws  1880,  c.  557, 
$  1,  requiring  that,  as  to  work  done  on  cer- 
tain streets  by  a  municipal  corporation,  cer- 
tain specified  ofllcers  thereof  shall  certify 
that  the  expense  was  justly  and  actually  in- 
curred, should  be  construed  to  have  no  spe- 
cial significance  so  far  as  the  property  own- 
ers are  concerned.  There  is  no  suggestion 
that  the  certificate  of  these  oflScers  as  to  the 
justice  of  the  expenditure  is  to  be  conclusive 
in  a  judicial  sense,  any  more  than  their  cer- 
tificate as  to  the  actual  expenditure,  and  the 
word  "justly"  should  not  be  construed  as 
conferring  any  judicial  power  or  privilege. 
In  re  Cullen,  6  N.  Y.  Supp.  625,  627,  53  Hun, 
534. 

Section  1,  c  106,  Code,  among  other 
things,  prescribes  that  the  aflEldavit  made  for 
the  purpose  of  having  an  order  of  attach- 
ment shall  state  the  nature  of  the  plaintKTs 
claim,  and  the  amount,  at  the  least,  which 
the  afl^iant  believes  the  plaintiCr  is  "justly 
entitled  to  recover."  Held,  the  term  "Justly" 
is  not  superfluous  or  insignificant,  but  is  a 
material  qualification  of  the  rest  of  the 
phrase  "entitled  to  recover,"  and  it  or  its 
equivalent  must  be  used  in  order  to  con- 
stitute a  substantial  compliance  with  the 
statute.  Beed  v.  McCloud,  18  S.  EL  924,  925, 
38  W.  Va.  701. 

The  term  "justly,**  as  used  in  the  con- 
sideration of  what  a  plaintiff  in  attachment 
is  "justly  entitled  to  recover,"  includes  not 
only  what  in  good  faith  to  the  debtor  he  is 
entitled  to  recover,  but  also  what  he  is  en- 
titled to  recover  in  good  faith  and  justice  to 
other  creditors.  Crim  v.  Harmon,  18  S.  E. 
753,  755,  38  W.  Va.  596. 

The  term  "justly  indebted"  means  no 
more  than  indebted,  as,  according  to  the 
common  legal  acceptation,  the  latter  term 
meaiui  legally  indebted;  tbitrtfon  tks  ( 
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■Ion  of  the  word  '^JubUt'*  in  an  attachment 
affidavit  stating  tliat  defendant  1*  indebted, 
etc,  does  not  inTalidate  the  yerlflcation. 
Livengood  y.  Shaw,  10  Mo.  274,  270. 

JtJSTIiY  DUE  AND  OWINO. 

"Jastly  due,*'  as  used  in  Gen.  8t  c  123, 
t  67,  authorizing  the  determination  of  the 
amount  justly  due  on  a  mortgage  in  attach- 
ment, is  such  a  sum  as  will  fully  secure  the 
mortgagee  against  all  contingent  future  lia- 
bilities covered  by  the  mortgage.  Rogers  v. 
Abbott  128  Mass.  102. 

"Justly  due'*  does  not  necessarily  mean 
"Justly  due  and  presently  payable,"  but  only 
means  that  there  is  a  Just  indebtedness ;  but 
It  may  be  this  and  yet  it  may  be  debitum 
in  prs&senti  solvendum  in  future,  and,  as 
used  in  the  statute  relating  to  proving  claims 
against  an  estate,  refers  to  the  validity  of 
the  claim,  not  to  the  time  of  its  payment 
Cassatt  T.  Vogel  12  Mo.  App.  823,  326. 

The  words  "Justly  due  and  owing,"  in  a 
statement  in  a  claim  against  the  decedent's 
estate  that  a  certain  sum  is  Justly  due  and 
owing,  is  but  another  mode  of  saying  that 
it  is  Justly  due  and  wholly  unpaid.  Taggart 
y.  Tevanny,  27  N.  B.  511,  513,  1  Ind.  App. 


JUSTICL 

Sec  "Fleeing  from  Justice**;  "Natural 
Justice";  "Right  and  Justice** ;  "Sub- 
stantial Justice.** 

See,  also,  "Injustice." 

"Justice**  is  the  dictate  of  right  accord- 
ing to  the  consent  of  mankind  generally,  or 
of  that  portion  of  mankind  who  may  be  as- 
sociated in  one  government  or  who  may  be 
goyerned  by  the  same  principles  and  morals. 
Duncan  v.  Magette,  25  Tex.  245,  253. 

"Justice,*'  says  Vattel:  "Is  the  basis  of 
a  state;  a  sure  bond  of  all  commerce.  Hu- 
man society,  far  from  being  an  Intercourse 
of  assistance  and  good  offices,  would  be  no 
longer  anything  but  a  vast  scene  of  robbery, 
if  there  were  no  respect  of  this  virtue,  which 
secures  to  every  one  his  own.  It  is  still 
more  necessary  between  nations  than  be- 
tween Individuals,  because  injustice  produces 
more  dreadful  consequences  in  the  quarrels 
of  these  powerful  bodies  politic,  and  it  is 
still  more  difficult  to  obtain  redress."  Charge 
to  Grand  Jury,  Neutrality  Laws  (U.  S.)  30 
Fed.  Cas.  1021,  1022. 

"Justice,**  the  establishment  and  en- 
forcement of  which  is  the  object  of  all  law, 
Is  a  comprehensive  term,  in  which  are  In- 
cluded the  three  great  objects  for  which,  ac- 
cording to  our  Declaration  of  Independence, 
governments    among    men    are    instituted. 


Whatever  rale  of  the  unwritten  law,  there- 
fore,  is  at  variance  with  this  great  purpose 
of  Justice — ^the  security  of  life,  liberty,  and 
the  pursuit  of  happiness — ia  one  not  suited 
to  our  condition  and  circumstances.  State 
V.  Williams  (Del.)  18  Ati.  d49,  050,  9  Houst 
50& 

In  a  Judicial  sense.  Justice  is  nothing 
more  or  less  than  exact  conformity  to  some 
obligatory  law;  and  all  human  actions  are 
either  Just  or  unjust  as  they  are  in  conform- 
ity to  or  in  opposition  to  law.  Borden  v. 
State,  11  Ark.  (6  Bug.)  519,  528,  44  Am.  Dec. 
217  (citing  Burlamqui). 

0)de,  $  3121,  provided  that  on  an  appeal 
from  a  Justice  of  the  peace  the  case  shall 
be  tried  "according  to  equity  and  Justice." 
I  Held,  that  the  term  "equity  and  Justice,"  as 
I  there  used,  meant  that  a  mere  technical  ob- 
jection not  affecting  the  merits,  such  as  de- 
fects in  the  summons  or  other  process  be- 
fore the  Justice,  should  not  be  regarded  as 
material  on  the  appeal.  Abrams  v.  Johnpon, 
05  Ala.  465,  470. 

Question  of  Jnrisdiotion. 

The  word  "Justice,"  as  used  in  the  rule 
that  habeas  corpus  is  not  available  to  In- 
quire into  the  mere  legality  or  Justice  of  a 
Judgment  or  mandate,  is  not  deemed  to  in- 
clude questions  of  Jurisdiction  or  power,  and 
the  want  of  Jurisdiction  of  the  tribunal  to 
pronounce  the  Judgment  or  mandate  by 
which  the  person  is  placed  and  detained  in 
custody  furnishes  to  him  the  right  to  re- 
sort to  the  writ  for  relief.  People  v.  Stout 
30  N.  Y.  Supp.  898,  902,  81  Hun,  330. 

Iiaw  distlngnislied. 

The  term  "Justice,**  In  Supreme  Court 
Rules  in  Admiralty  No.  43,  under  Act  Cong. 
1844,  requiring  the  court  to  proceed  sum- 
marily to  hear  and  decide  the  claims  of  any 
person  to  an  interest  in  any  fund  in  the  reg- 
istry of  the  court,  and  to  decree  therein  ac- 
cording to  law  and  Justice,  must  be  con- 
strued to  mean  something  beyond  mere  tech- 
nical legal  rights  covered  by  the  word  "law.** 
They  are  intended  to  embrace  all  recognized 
equitable  rights  as  well  as  mere  demands  at 
law,  and  hence,  where  one  who  makes  a 
claim  to  a  part  of  the  fund  derived  from  a 
sale  of  the  vessel  in  the  registry  of  the  court 
was  a  managing  part  owner,  an  account  of 
the  vessel's  earnings  in  his  hands  will  be 
required  as  an  incident  to  the  principal  cause, 
when  Justice  requires  such  an  account  In 
order  to  make  a  Just  distribution  of  the  fund 
in  the  registry  of  the  court  The  John  B. 
Mulford,  18  Fed.  455,  458. 

As    hearing    and    decision    free    froia 
prejndioe. 

In  a  statute  directing  a  removal  of  a 
cause  begun  in  a  state  court  to  a  federal 
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eomt  wheb  It  shall  be  made  t6  appear  that 
from  prejudice  or  local  Influence  the  defend- 
ant will  not  be  able  to  obtain  Justice  In  the 
court  in  which  the  action  was  brouirht  etc^ 
the  word  "justice**  does  not  mean  a  judg- 
ment or  decree  in  his  favor.  The  word  does 
not  refer  to  any  particular  result  in  the  case, 
but  rather  to  the  influence  which  will  operate 
on  the  tribunal  in  deciding  it  The  "justice" 
which  the  defendant  has  the  right  to  obtain 
is  a  hearing  and  decision  hj  a  court  wholly 
free  from  and  not  exposed  to  the  effect  of 
prejudice  and  local  influence.  City  of  De- 
troit ▼.  Detroit  City  Ry.  Co.  (U.  S.)  54  Fed. 
1»  18;  Montgomery  County  t.  Cochran  (U.  S.) 
116  Fed.  965,  992. 

^STIOE  CAa  Oflloe^). 

See    "iE^eaiding    Judge — Presiding   Jus- 
tice.'* 
Any  Justice,  see  ''Any.'* 

A  Justice  is  a  person  duly  commissioned 
to  hold  court,  and  to  try  and  decide  con- 
troversies and  administer  Justice.  The  word 
"Justice"  is  used  interchangeably  with 
"Judge,"  so  that,  under  Civ.  Code,  t  2744, 
ph)Vtding  that  a  mortgage  may  be  attested 
by  a  notary  public  or  Justice  of  any  court 
in  the  state,  the  word  "Justic<9^'  Is  used  Inter- 
changeably with  "Judge,**  and  a  Judge  of  the 
superior  court  Is  authorized  to  attest  mort- 
gages. Strauai  r.  Maddox,  84  8.  B.  855,  100 
Ga.  228. 

"Justice,"  as  used  in  the  Code,  is  synony- 
mous with  ''judge."  Hence  a  justice  of  the 
Supreme  Court  is  included  in  the  term 
"Judge,"  as  used  in  Code,  $  862,  providing 
that  no  order  to  stay  proceedings  for  a  longer 
time  than  10  days  shall  be  granted  by  a 
Judge  out  of  court,  except  on  previous  notice 
to  the  adverse  party.  Lowe  v.  Cheney  (N.  T.) 
1  Code  Rep.  29,  39. 

The  word  "Justice**  means  <^cer  of  the 
county  in  which  the  action  is  brought  or  is 
pending,  or  in  which  the  proceeding  is  had, 
or  to  whom  the  process  is  directed.  Sand. 
Sb  H.  Dig.  Ark.  1693»  $  7212. 

Oourt  oonunissioner. 

"Justice  br  magistrate,"  In  fe*v.  St  | 
4809,  giving  an  accused  person  the  right  to 
have  his  case  removed,  on  proper  affidavit 
of  prejudice,  ftt>m  a  magistrate  before  whom 
he  has  been  brought  for  preliminary  exam- 
ination to  the  nearest  Justice  or  magistrate 
means  what  the  words  ordinarily  Impott,  as 
incliidlng  all  who  come  under  the  classiflca- 
tion  "Justice  or  magistrate,"  and  hence  the 
statute  is  not  sufficiently  complied  with  by 
an  order  moving  the  case  merely  to  the  near- 
est court  commissioner,  the  latter  being  one 
only  of  a  class  of  magistrates  having  Juris- 
diction. Such  order  gives  the  accused  only 
a  part  of  the  right  te  Which  he  la  entlUedl, 


since  a  court  oommlasloner  is  merely  one 
class  of  persons  who  comes  under  the  words 
"Justice  or  magistrate."  State  v.  Sorrenson, 
53  N.  W.  1124,  1125,  84  WH.  27. 

Justioe  of  the  peaee. 

The  word  "Justice,"  when  applied  to  a 
magistrate,  means  "Justice  of  the  peace." 
Civ.  Code  Ala.  1898,  $  4;  Rev.  St  Tex.  1895, 
art  3270;  Ky.  St  1903,  §  447;  Code  W.  Va. 
1899,  p.  183,  c  13,  $  17;  Pen.  Code  Qa.  1895, 
f  2;  Code  Va.  1887,  f  5;  Code  Supp.  Ya.  1898^ 
t5. 

The  word  "Justice,"  as  used  in  statutes, 
when  applied  to  a  ma^strate  shall  mean  the 
Justice  of  a  police  court  or  Justice  of  the 
peace  having  Jurisdiction  over  the  subject- 
matter.    Pub.  St  N.  H.  1901«  p.  63,  e.  2, 1  12. 

The  word  "Justice,"  when  applied  to  a 
magistrate,  shall  mean  a  Justice  of  the  peace 
for  the  county  for  which  he  is  aKK>lnted.  Y. 
S.  6. 

The  word  "Justice,"  In  Bev.  Lawa,  f 
1402,  providing  that  where  an  action  Is 
brought  against  a  nonresident  defendant  he 
may  be  notified  of  its  pendency  by  delivering 
to  him  copies  of  the  process  and  pleading 
and  of  an  order  for  such  delivery,  stating  the 
time  and  place  when  and  where  he  is  re- 
quired to  appear,  all  under  the  hand  of  the 
clerk  of  court  or  of  a  Judge  or  "Justioe"  there- 
of, should  be  construed  to  include  a  Justice 
of  the  peace,  there  being  no  Judicial  officer 
known  tb  the  law  as  a  "Justice,"  except  the 
jtkstlce  of  the  peace.  Hogle  v.  Mott  20  AtL 
276,  277,  62  Yt  255,  22  Am.  St  Rep.  106. 

ICayor. 

*  The  word  'justice"  is  hot  a  genefti)  tmn 
applicable  alike  to  all  courts  havlhg  Juris- 
diction of  minor  offenses,  but  is  used  through- 
out the  statutes  as  applicable  to  Justices  of 
the  peace,  and  not  to  mayors  or  Judges  of 
police  courts  or  other  officers.  So  that  under 
a  statute  permitting  a  change  of  venue  from 
one  Justice  to  the  next  nearest  Justice  in 
the  township,  an  order  changing  the  venue 
to  the  mayor  of  a  town  is  erroneous.  State 
V.  Jamison,  69  N.  W.  529,  530^  100  Iowa»  842. 

JITSnCE  OOXJUT. 

As  court  of  record,  see  ^'Cburt  of  Beoocd." 

Justice  courts  in  North  Dakota,  both  un- 
der the  Constitution  and  the  Code  of  the 
state,  are  courts  of  limited  Jurisdiction.  The 
jurisdiction  of  these  courts  Is  limited  not  <mly 
with  respect  to  the  subject-matter  of  their 
jurisdiction,  but  with  respect  to  the  amount 
in  controversy,  and  also  Irith  respect  to  the 
territory  over  which  their  Jurisdlctloii  may 
be  exercised  and  their  processes  served. 
Seaxl  T.  8hank%  82  N.  W.  78^  180^  9  K  D. 
204. 
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A  **Jxii!t!ce  court^  1b  not  only  m  conrt  of 
limited  Jurisdiction,  bnt  its  powers  are  limited 
within  its  jurisdiction.  It  can  only  do  such 
acts,  where  it  has  jurisdiction,  as  the  Legis- 
lature has  provided  It  may.  The  manner 
of  exercising  its  jurisdiction  iB  limited  by 
the  same  law  that  created  it  Brownfl^d  y. 
Thompson,  70  S.  W.  878»  96  Mo.  App.  S40. 

A  ^justice's  Goiurt"  is  a  court  held  by  a 
justice  of  the  peace,  within  the  precinct  for 
which  he  may  be  chosen.  Ann*  Codes  &  8t 
Or.  1001*  1 024. 

The  words  '"justice  court"  may  be  con- 
tftm^  to  include  wardeti's  court  Ptib.  8t 
n.  I.  1882,  ^  77,  c  24,  §  13. 

JtJBTlOE  OF  A  OntOUIT. 

The  words  '"Justice  of  a  drc'ul't,*'  when 
ttsed  In  the  title  relating  to  the  Jfudfdary, 
shall  be  understood  'to  designate  the  justice 
of  the  Supreme  Court  who  is  allotted  t6  any 
clrcuiL   U.  8.  Oomp.  St.  1901,  p.  4^ 

^STIOE  OF  THE  PEAOE. 

A  '^ilstrce  of  the  peace"  fs  defined  ^6  be 
a  public  officer  Invested  with  Judicial  pow- 
ers for  the  purpose  of  preventing  breaches 
of  the  peace  and  bringing  to  punishment 
those  who  have  violated  the  law.  Wenzler 
V.  People  (N.  Y.)  2  Cow.  Cr.  R.  72,  83  (citing 
feouv.  Law  Diet).  Their  common-law  pow- 
ers relate  exclusively  to  matters  affecting  the 
public  peace,  and  to  the  arrest  and  punish- 
ment of  wrongdoers.  They  are  technically 
and  legally  justices  of  the  peace^  in  the  com- 
mon-law sense,  so  long  as  they  have  and  ex- 
ercise the  common-law  powers  of  that  class 
of  magistrates  in  respect  t*  breaches. of  the 
peace  and  criminal  offenses.  Commonwealth 
V.  Frank,  21  Pa.  Co.  Ct  R.  120,  123  (citing 
Wenzler  v.  People,  58  N.  Y.  616, 


The  original  of  the  office  of  justice  of 
the  peace  is  stated  by  Blackstone^  in  1  (>>mm. 
849:  "The  common  law  hath  ever  had  a  spe- 
cial care  and  regard  for  the  conservation  of 
the  peace,  for  peace  is  the  very  end  and 
foundation  of  civil  society;  and  therefore,  be- 
ftfre  the  present  conAtltutlon  of  justices  was 
Invented,  there  were  peculiar  bfficefrs  ap- 
pointed by  the  common  law  for  the  mainte- 
nance of  th^  public  peace.  Of  these  some  bad 
and  still  have  this  power  annexed  to  other 
offices  which  they  hold;  others  had  it  merely 
by  Itself,  and  were  thence  named  'keepers 
6f  the  peace.'  Those  "that  were  so  Virtute 
officii,  stlTl  continue;  but  the  latter  sort  are 
superseded  by  the  modem  justices."  Black- 
stone  refers  to  Lamb.  Eir.  15,  as  his  au- 
thority, and  In  15  Vin.  Abr.  4,  Viner,  show- 
ing the  origin  of  the  office  of  justice  of  the 
peace,  quotes  the  interesting  passage  in  th6 
gtiaint  language  of  Lambard  to  which  Bla(^- 
stone  alludes.  1  Steph.  Cr.  Law,  100,  says: 
^'Justices  of  the  peace  were  first  instituted  in 
tBSt^    mefr  duties  Vtt^  Vescrtb<^  in  ^ 


most  general  terms.  '  They  were  in  1  Bdw. 
Ill,  c.  16,  'assigned  to  keep  the  peace.'  By 
34  Edw.  Illf  c.  1  (1360),  they  were  empow- 
ered to  take  and  arrest  all  those  they  may 
find  by  indictment  or  suspicion  and  put  them 
In  prison.'  *  *  *  By  degrees  the  issuing 
of  warrants  came  into  use.  The  general  Hu- 
thorlty  of  the  Justices  in  all  matters  relating 
to  aime,  and  Indeed  to  the  whole  internal 
govei'nment  of  tiie  country,  was  firmly  estab- 
lished by  a  great  variety  of  statutes,  and  it 
would  be  natural  that  their  direction  would 
be  taken  when  a  crime  was  committed." 
Commonwealth  v.  Fmnk,  21  Pa.  CyO.  Ct  R. 
120,  122,  123. 

A  justice  of  the  peace  is  a  creature  of 
statute  and  of  limited  jurisdiction.  To  au- 
thorize him  to  act  in  any  given  matter  or 
particular  manner  an  act  of  assembly  must 
authorize  it.  Without  such  specific  authori- 
ty his  actions  are  unwarranted  and  void. 
Moore  t.  Bundy,  22  Pa.  Co.  Ct  R.  583,  584. 

The  words  "Justice  of  the  peace"  may 
b^  construed  to  include  trial  justice,  assistant 
trliil  justice,  or  warden  of  the  pciace.  Pub. 
St  B.  1.  1882,  p.  77,  c.  24,  t  13. 

As  eonservators  of  tlie  peace. 

"At  common  law  'justices  of  the  peace?' 
were  merely  conservators  or  keepers  of  thA 
peace."    Weikel  v.  Cate,  58  Md.  106^  110. 

"A  justice  of  the  peace  is  not,  and  never 
was,  ah  officer  at  the  common  law,  strictly. 
They  were  first  created  by  St  1  Ed.  Ill,  c.  16. 
This  statute  provides  that,  'for  the  better 
keeping  and  maintenance  of  the  peace,  the 
King  wllleth  that  in  every  county  good  men 
and  lawful,  which  be  no  maintainers  on  evil, 
or  barrators  in  the  county,  shall  be  assigned 
to  keep  the  peace.'  Prior  to  this  act  con- 
servators of  the  peace  had  been  elected  by 
the  people.  They  were  common-law  officers, 
and  their  duties  as  such  were  to  prevent  and 
arrest  for  breaches  of  the  peace  in  their 
presence,  bnt  not  to  arraign  and  try  !f6r 
them.  2  Burn,  J.  P.  p.  577.  The  statute  re- 
f^red  to  gave  'to  justices  of  the  peace  the 
common-law  powers  which  conservators  had 
exercised,  and  subsequent  acts  greatly  en- 
larged them,  but  they  have  not,  as  Is  held 
in  th^  English  books,  any  jurisdiction  save 
that  which  statutes  give  them."  Smith  V. 
Abbott,  17  N.  J.  Law  (2  Har.)  358,  366. 

"Justices  of  the  peace  have  been  known 
to  the  common  law  of  England  for  a  cen- 
tury and  a  half  before  America  was  dis- 
covered. They  were  In  their  original  insti- 
tution mere  conservators  of  the  peace,  ex- 
ercising no  judicial  function.  It  is  said  in 
3  Burn,  J.  P.  (19th  Ed.)  p.  4,  that  by  the 
statute  of  1  Edw.  Ill,  which  is  the  first 
statute  that  ordains  the  assignment  of  jus- 
tices of  the  peace  by  the  King's  commission* 
they  had  no  other  power  but  only  to  keep 
the  peace.  But  from  time  to  time  their 
ift^dirik  we^  enhir^ed,  kud  tii^  cainb  tb  c^- 
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■tltate  a  rery  important  agency  In  the  ad- 
ministration of  local  government  in  Eng- 
land. They  discharged  a  great  variety  of 
duties  connected  with  the  support  of  the 
poor,  the  reparation  of  the  highways,  the 
Imposition  and  levying  of  parochial  rates, 
and  other  local  aCTairs.  They  were  invested 
with  judicial  powers  for  the  first  time,  it 
seems,  by  the  statute  of  34  Edw.  Ill,  c.  1, 
which  gave  them  power  to  try  felonies,  but 
then  only  when  two  or  more  acted  together, 
and  not  singly;  and  it  is  said  by  Blackstone 
(volume  1,  p.  349)  they  then  acquired  the 
more  honorable  appellation  of  'Justices.'  I 
do  not  find  that  they  ever  exercise  in  Eng- 
land Jurisdiction  of  civil  cases.  The  office 
of  Justice  of  the  peace  was  brought  here  by 
the  English  colonists.  From  the  earliest  colo- 
nial period  it  has  existed  in  this  country. 
Justices  of  the  peace  here,  as  in  England, 
have  been  invested  with  various  and  im- 
portant functions  connected  with  local  ad- 
ministration, quite  independent  of  their  Ju- 
dicial authority.  It  is  important  to  notice 
that  the  Judicial  function  exercised  by  Jus^ 
tices  of  the  peace  was  a  graft  upon  their 
original  authority,  and  that  the  enlargement 
of  their  powers  has  not  been  in  this  direc- 
tion alone,  but  that  by  gradual  accretion 
they  have  come  to  constitute  a  most  im- 
portant factor  in  the  corporate  administra- 
tive life  in  towns  and  counties."  People  v. 
Mann,  97  N.  Y.  530.  533,  49  Am.  Rep.  550. 

The  original  understanding  of  the  of- 
ficial designation  "Justices  of  the  peace^' 
seems  to  have  been  that  they  were  conserva- 
tors of  the  peace.  Before  they  had  Justices 
of  the  peace  in  England  there  were  a  class 
of  officers  known  as  "conservators  of  the 
peace."  In  the  reign  of  Edward  the  Third 
an  act  of  Parliament  ordained  "that  every 
shire  of  the  realm  good  men  and  lawful, 
which  were  no  maintainers  of  evil  nor  bar^ 
rators  on  the  county,  should  be  assigned  to 
keep  the  peace,  to  repress  all  intention  of 
uproar  and  force  even  in  the  first  seed  there- 
of and  before  it  should  grow  up  to  any  offer 
of  danger."  1  Lambard,  c.  4 ;  2  Hale,  P.  a 
c.  7,  note  1.  The  real  purpose  of  this  act 
seems  to  have  been  to  enable  King  Edward 
the  Third  to  appoint  men  upon  whom  he 
could  rely,  in  the  different  counties,  to  re- 
press any  effort  of  the  people  to  release  his 
father,  Edward  the  Second,  from  prison. 
In  re  Barker,  56  Vt  14,  20. 

As  eonnty  olEoer. 

See  "County  Officer." 

As  obnrt. 

See  "Court" 

As  jndee. 

See,  also,  "Judge.** 

Justices  of  the  peace  are  "Judges,"  In 
th«  legal  sense  oX  the  word,  having  power 


to  decide  on  the  rights  of  others  by  authoil- 
ty  of  law.  People  ex  rel.  Burgess  v.  Wilson, 
15  111.  388,  391.  See,  also,  Scott  v.  Spiegel, 
35  AtL  262,  263,  67  Conn.  349. 

As  Jvdielal  or  ministerial  officer. 

The  office  of  Justice  of  the  peace  is  a 
Judicial  office.  Vogel  v.  State,  8  N.  B.  164^ 
165,  107  Ind.  374. 

A  Justice  of  the  peace  is  a  Judicial  offi- 
cer. McGregor  v.  Balch,  14  Vt  428^  434,  39 
Am.  Dea  231. 

"A  Justice  of  the  peace  Is  a  Judicial  and 
ministerial  officer.  He  performs  Judicial 
duty  in  the  trial  of  causes,  and  ministerial 
duty  in  recording  his  Judgments.  He  is 
both  Judge  and  clerk  of  his  courts.  His  du- 
ties as  recording  officer  are  similar  in  every 
respect  to  those  performed  by  clerks  of  the 
higher  courts.  The  only  difference  in  the 
cases  consists  in  the  sources  of  knowledge 
that  they  have  of  the  Judgments  that  have 
been  rendered,  which  they  are  required  to 
record.  •  •  ♦  But  differences  in  the 
sources  of  knowledge,  in  this  respect,  make 
no  difference  in  the  character  of  the  duties 
they  perform.*'  Scott  ▼.  Spiegel,  35  Atl.  262, 
263,  67  Conn.  349. 

A  Justice  of  the  peace,  in  this  state,  is 
a  Judicial  officer  of  special  and  limited  Ju- 
risdiction, both  civil  and  criminal,  and  it  is 
a  settled  principle  of  law  that  for  a  Judicial 
act  no  action  lies  against  such  an  officer; 
but,  as  the  refusal  of  a  Justice  to  approve 
of  an  appeal  bond  is  a  ministerial  act,  an 
action  will  lie  against  him  if  he  acts  cor- 
ruptly or  maliciously  in  refusing  to  approve 
of  such  a  bond.  Legates  r.  lingo  (Del.)  32 
AtL  80,  81,  8  Houst  154. 

As  local  eonrt. 

See  "Local  Court" 

As  masistrate* 

See  "Magistrate." 

Police  justice* 

The  term  "Justices  of  the  peace,"  as 
used  in  Const  art  6»  t  18,  providing  that 
Justices  of  the  peace  and  district  court  Jus- 
tices shall  be  elected  with  such  powers  and 
for  such  terms  respectively  as  shall  be  pre- 
scribed by  law,  is  the  name  of  a  particular 
office,  and  is  not  descriptive  of  function. 
This  is  made  clear  by  a  provision  leaving 
their  functions  to  l>e  defined  by  the  Legisla- 
ture. At  the  time  of  the  adoption  of  the 
Constitution,  the  office  of  police  Justice  had 
existed  for  many  years  under  that  name, 
as  had  also  Justices  of  the  district  courts, 
while  the  office  of  Justice  of  the  peace  had 
always  existed  in  the  state,  and  been  pos- 
sessed of  both  civil  and  criminal  Jurisdiction. 
It  therefore  follows  that  the  term  "Justices 
of  the  peace^"  aa  oaad  in  the  Oonstitation^ 
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did  not  refer  to  police  justlcea^  wlio  bad 
only  tbe  criminal  Jurisdiction  accorded  to 
the  Justices  of  the  peace,  but  to  the  particu- 
lar office  corresponding  to  such  term. 
Church,  C.  J.,  and  Allen,  J.,  dissenting, 
quoted  BouTler's  definition  of  a  Justice  of 
the  peace  as  "a  public  officer  Invested  with 
Judicial  powers  for  the  purpose  of  prevent- 
ing breaches  of  the  peace  and  bringing  to 
punishment  those  who  violated  the  law/' 
and  were  of  the  opinicm  that  the  police  Jus- 
tice by  his  duties  was  peculiarly  within  the 
definition,  and  was  therefore  embraced  in 
the  constitutional  provision*  Wensler  t. 
People,  58  N.  Y.  510,  622. 

JUSTICE'S  BXSTRICT. 

A  Justice's  district,  or  ''magisterial  pre- 
cinct," is  a  local  subdivision  of  a  county, 
and  has  no  corporate  autonomy.  Its  bounda- 
ries are  fixed  by  the  county  court,  and  serve 
to  define  the  territorial  Jurisdiction  of  Jus- 
tices of  the  peace  and  constables.  It  gen- 
erally constitutes  an  election  district,  and 
the  county  assessment  rolls  are  made  out  by 
precincts,  as  Is  the  case  with  the  wards  of 
cities.  The  relation  of  such  a  precinct  to 
the  county,  under  the  law  of  Kentucky,  is 
substantially  that  of  a  ward  to  a  city.  While 
not  an  autonomous  self-governing  body,  It  is 
a  geographical  and  semlpolitlcal  entity. 
Breckinridge  County  v.  McCracken  (U.  S.) 
ei  Fed.  191,  194   9  C.  C.  A.  442 

JtJSTIC£*S  BOOKET. 

A£  record,  see  "Record. 

JUSTICE'S  JUDGMENTS. 

Justices'  Judgments  are  not  records,  and 
do  not  prove  themselves.  They  resemble 
records  in  that  their  merits  are  not  examin- 
able in  an  original .  suit,  but  they  must  be 
established  nevertheless  by  parol  evidence. 
Hamilton  v.  Wright,  11  N.  C.  283,  286. 


JUSTICIAR!!  rriNERAHTES. 

"Justlclarii  itinerantes"  was  the  name 
used  in  the  ancient  common  law  to  desig- 
nate^ the  Justices  in  eyre  who  were  sent 
throughout  the  realm  to  try  causes,  in  con- 
tradistinction to  the  resident  Judges.  Ex 
parte  Fernandez,  10  J.  Scott  (N.  S.)  3,  27,  28. 

JUSTICIAR!!  RESIDENTES. 

"Justlciarii  residentes"  was  a  name  used 
in  the  ancient  common  law  to  designate  the 
Justices  who  resided  at  Westminster.  Ex 
parte  Fernandez,  10  J.  Scott  (N.  S.)  3,  27,  28. 

JUSTIFIABLE. 

In  a  prosecution  for  murder  the  court 
Instructed  the  Jury  that  the  defendant  ad- 


mits that  he  shot  and  killed  the  deceased, 
but  insists  that  he  did  so  shoot  and  kill 
him  in  Justifiable  self-defense.  It  was  con- 
tended that  the  word  ''Justifiable"  implies  a 
higher  degree  of  right  conduct  than  the  word 
"excusable,"  and  hence  its  use  in  place  of 
"excusable  self-defense"  and  "excusable 
killing  in  self-defense"  was  erroneous.  But 
it  was  held  that  as  the  act  of  self-defense 
is  one  that  the  law  will  Justify  or  excuse, 
and  that  such  Justification  or  excuse  is  an 
attribute  of  self-defense,  understood  but  not 
expressed,  yet  self-defense  in  its  ordinary 
is  quite  different  from  its  legal  acceptation, 
as,  if  a  person  would  slay  bis  assailant  be- 
cause assailed  by  him  and  to  avoid  the  as- 
sault, he  would,  in  the  ordinary  acceptation 
of  the  term,  act  in  "self-defense,"  although 
he  might  not  have  observed  the  require- 
ments which  under  the  law  would  Justify 
or  excuse  his  conduct.  Self-defense  in  such 
a  case  would  not  be  Justifiable  or  excusa- 
ble, while  with  the  law  observed  it  would 
be;  hence  there  is  a  propriety  in  the  use 
of  such  terms  as  ''Justifiable"  and  "excusa- 
ble," but  this  is  not  so  in  the  claim  of 
prejudice,  for  in  the  use  of  the  word  "Justi- 
fiable," instead  of  the  word  "excusable,"  the 
words  are  synonymous,  but  perhaps  not  al- 
ways of  like  meaning.  There  is,  however, 
no  practical  difference  in  the  use  of  the 
words  in  this  connection.  What  would  ex- 
cuse a  killing  would  amount  to  a  Justifica- 
tion, and  the  reverse  would  be  equally  true. 
State  V.  How,  46  N.  W  872.  875.  81  Iowa, 
138. 

JUSTIFIABLE  CAUSE. 

After  charging  that,  if  the  Jury  find  that 
the  disease  was  caused  by  lack  of  vegetable 
food  furnished  by  the  officer  of  the  vessel,  the 
next  inquiry  will  be  whether  the  vegetable 
food  was  withheld  without  Justifiable  cause, 
the  court  said:  "What  is  Justifiable  cause?  It 
might  be  from  some  unexpected  contingency 
or  situation  that  deprived  the  master  or 
owner,  or  officer  who  may  be  in  command, 
of  the  power  to  supply  the  necessary  food. 
If  a  vessel  sail  on  her  voyage  well  provi- 
sioned with  all  that  is  required,  and  by 
Stress  of  weather  she  is  delayed  long  beyond 
her  usual  passage,  and  there  are  no  ports 
where  any  food  can  be  procured,  so  that 
the  allowance  must  be  shortened  in  order  to 
enable  the  vessel  to  reach  her  port,  it  is 
very  clear  that  the  shortening  of  the  allow- 
ance is  necessary,  and  the  crew,  therefore, 
be  on  what  is  termed  'short  allowance* — 
that  is,  shorter  than  Is  prescribed — ^that  is 
Justifiable  cause."  United  States  v.  Reed 
(U.  S.)  86  Fed.  308,  311. 

As  used  in  Act  1825,  c.  270,  $  10,  provid- 
ing that  no  master  of  a  vessel  shall,  during 
his  being  abroad,  maliciously  and  without 
Justifiable  cause  force  any  officer  or  mar- 
iner of  such  vessel  on  sbore»  or  leave  him 
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behind  to  any  foreign  port  or  place,  or  re- 
fuse to  bring  borne  again  such  of  the  offi- 
cers and  mariners  of  the  ship  as  he  carried 
out  with  him  who  are  able  and  willing  to 
return,  the  words  "Justifiable  cause"  cannot 
be  construed  to  mean  whatever  misbehavior 
would,  by  the  general  principles  of  the  mari- 
time law,  constitute  a  sufficient  cause  to 
discharge  a  seaman  in  a  foreign  port  Justi- 
fiable cause  arises  only  under  extraordinary 
emergencies,  and  In  extreme  cases,  where 
otherwise  the  safety  of  the  officers  or  crew, 
the  due  performance  of  the  voyage,  or  the 
regular  enforcement  of  the  ship's  discipline 
would  be  put  in  Jeopardy.  The  mere  conven- 
ience of  the  master  would  not  Justify  a 
discharge,  much  less  such  offenses  as  could 
be  ordinarily  suppressed  by  the  modem  pun- 
ishments administered  in  the  sea  service. 
United  fitatei  t.  Coffin  (U.  B.)  25  Fed.  Oa^ 
485,^8. 

JUSTDETABIiE  OONBUOT. 

The  defense  known  in  the  books  as  ''jus- 
tifiable conduct"  and  ''recrimination"  are  pe- 
culiarly applicable  to  th^  case  at  bar.  "Re- 
crimination" is  defined  to  be  a  "countercharge 
by  the  defendant  In  a  case  of  divorce  against 
the  complainant."  Many  authorities  lay  dowto 
'th6  rule  that,  when  each  party  has  a  cause  of 
divorce,  neither  can  obtain  relief.  I'he  au- 
thorities difTe^  as  to  whether,  when  the  com- 
plainant alleges  one  cause  of  action  as  a 
ground  of  divorce,  the  defendant  can  set  up 
another.  Some  authorities  held  that  any 
cause  for  divorce  is  generally  a  good  defense 
against  any  other,  even  though  they  be  cause 
for  dllferent  kinds  of  divorce,  but  other  au- 
thorities hold  that  the  offense  siet  up  in  de- 
fense must  be  *  of  the  same  statutory  kind 
as  the  offense  charged  in  the  bill.  In  the 
case  at  bar  both  parties  were  guilty  of  a  like 
oiflPense— cruelty — and  the  defense  of  "Justi- 
fiable conduct"  or  "recrimination"  was  there- 
fore sufficient  Duberstein  v.  Duberstein,  49 
N.  B.  316,  319,  171  111.  13a 

iUSTil'lABLE  HOMIcn>fe. 

Justifiable  homicide  is  the  taking  of  hu- 
man life  in  the  necessary  defense  of  one's  per- 
son against  violence,  or  in  defense  of  his 
pr(^)erty  or  habitation  against  those  endeav- 
oring to  commit  a  felony  or  to  enter  the  habi- 
tation in  a  violent,  riotous,  or  tumultuous 
manner  with  intent  to  conmiit  violence  to 
persons  therein.  Hopkinson  v.  People,  18 
111.  (8  Peck)  264,  265. 

Justifiable  homicide  is  the  killing  of  a 
human  being  in  necessary  self-defense,  or  in 
the  defense  of  habitation,  property,  or  person 
against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a 
known  felony  upon  either  person  or  property, 
or  against  any  person  or  persons  who  mani- 


fe^y  Intend  to  endeavor  in  a  violent,  riot- 
ous, or  tumultuous  manner  to  enter  the  habi- 
tation of  another  for  the  purpose  of  assault- 
ing or  offering  personal  violence  to  any  person 
dwelling  or  being  therein.  Moran  v.  People, 
163  111.  872,  382,  45  N.  D.  230. 

Justifiable  homicide  is  of  three  <daS8ea 
or  kinds:  First,  when  a  proper  officer  exe- 
cutes a  criminal  in  conformity  with  his  sen- 
tence; second*  where  an  officer  of  Justice,  in 
the  exercise  of  a  duty,  kills  a  person  who  re- 
sists his  doing  it;  third,  when  the  homicide 
is  committed  in  prevention  of  a  forcible 
crime.  Kilpatrick  t.  Commonwealth  (P«.) 
8  Phila.  237,  238. 

Justifiable  homicide  ii  the  kiiling  of  ii 
human  being  in  necessary  aelf-defense,  or  in 
defense  of  ha.bitation,  person,  or  propezty 
against  one  who  manifests,  intends,  oir  en- 
deavors, by  violence  or  surprise,  to  commit 
a  known  felony.  Harris  v.  State,  84  Ark.  469^ 
477. 

Homicide  is  permitted  by  law,  Bhi  is  j^iis- 
ttfiable,  when  inflicted  for  the  purpose  of  pre- 
venting the  offense  of  murder,  maiming,  dis- 
iQgurlng,  or  other  serious  bodily  injury,  when 
the  killing  takes  place  under  the  following 
circumstanceSs:  (1)  It  mtist  reasonably  ap- 
i^ear  by  the  acts,  or  by  words  coupreci  With 
the  acts,  of  the  p^son  killed,  that  it  was 
thie  puii)0S6  and  intent  of  such  person  ko  com- 
mit one  of  the  offense  named.  (2)  The  kill- 
ing must  take  place  while  the  person  killed 
was  in  the  act  of  committing  the  offense,  o^ 
after  some  act  done  by  him  showing  evi- 
dently an  Intent  to  commit  such  offense. 
Matthews  v.  State,  68  S.  W.  8Q,  88»  42  Tex. 
Cr.  R,81. 

Homicide  Is  Justifiable  when  conmiltted 
in  resisting  any  attempt  to  murder  such  per- 
son, or  to  commit  any  violence  upon  him  or 
her,  or  upon  or  in  any  dwelling  house  in 
which  such  person  shall  be.  Richard  t.  State, 
29  South.  413,  4l7,  42  Fla.  528. 

"Justifiable  homicide"  is  the  killing  of 
a  human  being  In  necessary  self-defense^  or  in 
defense  of  habitation,  property,  or  j;>erson, 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  or  surprise  to  commit  a 
felohy,  or  against  any  person  or  persons  who 
manifestly  intend  and  endeavor,  in  a  violent, 
rlotolis,  or  tumultuous  manner,  to  enter  the 
habitation  of  another  for  the  purpose  of  as- 
saulting or  offering  personal  violence  to  any 
person  dwelling  or  being  therein.  Comp.  St. 
div.  4,  §  82.  A  mere  trespass  against  the 
property  of  another  is  not  sufficient  to  Justi- 
fy a  homicide.  State  v.  Smith,  30  Pac.  679, 
682,  12  Mont  37& 

The  taking  of  human  Ufis  is  hefd  to  1>e 
Justifiable  when  done  in  the  execution  of 
public  justice,  as  where  the  proper  pUblic 
officer  duly  executes  a  criminal  undsr  Uw- 


JUSTIFIABIiE  HOMICIDB 


S911 


JUSTIFIABLE  HOMICIDB 


fal  Bentenoe  of  death.  It  U  also  jnfttlflable 
when  done  in  the  adTancement  of  public  jus- 
tice, or  for  the  prevention  of  any  atrocious 
crime  attempted  to  be  committed  with  force* 
State  T.  Miller  (Del)  82  Att.  137,  138,  9 
Honst  564. 

Homicide  is  Justifiable  when  committed 
by  any  one  in  a  sudden  heat  of  passion  caus- 
ed by  the  attempt  of  any  such  offender  to 
commit  rape  upon  his  wife,  daughter,  sister, 
mother,  or  other  family  relation  of  the  de- 
fendant, or  to  defile  the  same,  or  when  the 
defilement  has  actually  been  committed. 
Q)mp.  La^S  1876,  8  1925.  Under  such  defini- 
tion the  law  will  not  permit  a  husband  to  say 
that  he  slew  the  defiler  of  his  wife  in  a  sud- 
den heat  of  passion  after  deliberating  upon 
the  defilement  24  hours.  PeopUd  t.  HalUday, 
17  Pac.  118,  122,  5  Utah,  467. 

Ap^re^ensidtt  of  dakkft«*w 

To  constitute  justifiable  homicide,  therb 
mtist  be  reasonable  ground  to  apprehend  a 
detlgh  to  commit  a  felony  or  to  do  some  great 
personal  ihjuty,  afid  imminent  dangler  of  such 
design  being  accomplished.  State  t.  Yokum, 
79  N.  W.  835,  11  S.  D.  544;  ftlchard  r.  State, 
29  South.  413.  417,  42  Flk.  528;  Territory  T. 
BlOci^,  13  Pac.  89,  40,  4  N.  M.  (Gild.)  236. 

Thwe  is  no  positive  rule  for  the  defini* 
tion  of  ""Justifiable  homicide."  It  must  de- 
pend upon  the  circumstances  and  surround- 
ings of  each  particular  case,  and  a  mere  dec- 
laration or  enunciation  of  the  rules  prescrib- 
ed in  the  statute  will  in  many  instances  fall 
short  of  filling  the  measure  of  the  law  as  it 
has  been  interpreted  and  thoroughly  estab- 
lished by  precedents  and  authority  of  long 
and  recognized  standing.  A  defendant  is  al- 
ways justifiable  in  acting  for  his  defense,  or 
the  defense  of  his  family  or  property,  accord- 
ing to  the  circumstances  as  they  reasonably 
appear  to  him,  and  it  is  but  just  and  right 
that  his  action  should  be  judged  in  the  light 
of  the  circumstances  ks  they  appear  to  him 
lit  the  time.  Such  Is  our  understanding  of 
the  law,  and  such  the  rule  of  decision  In  this 
state,  tt  b  htot  h^cestory  that  there  should 
have  been  actual  danger,  provided  the  party 
acted  on  a  reasonable  apprehension  of  dan- 
ger. Richardson  v.  State,  7  Tex.  App.  486, 
41d3  (citing  Munden  v.  State,  37  Tex.  353; 
Horbach  v.  State,  43  Tex.  242;  Cheek  v. 
State,  4  Tex.  App.  444;  Blake  v.  State,  3  Tex. 
App.  581;  May  v.  State,  6  Tex.  App.  191; 
Mamoch  v.  State,  7  Tex.  App.  269). 

An  instruction  that  justifiable  homicide 
is  the  kiUihg  of  a  human  being  in  necessary 
self-defense,  or  under  circumstances  suffi- 
cient to  excite  the  fears  of  a  reasonable  per- 
ton«  and  induce  him,  as  a  reasonable  person, 
to  believe  that  in  order  to  save  his  own  life, 
or  prevent  his  receiving  great  bodily  harm, 
it  was  necessary  to  take  the  life  of  the  per- 
•on  killed,  is  oonrect    B>or  while  actoHl  dan- 


ger is  not  necessary  to  jtistify  a  resort  to  self- 
defense,  yet  the  circumstances  must  be  such 
as  to  induce  a  reasonable  and  well-grounded 
belief  of  danger  of  actual  loss  of  life  or  great 
bodily  harm.  Kota  v.  People,  27  N.  B.  53, 
64,  136  111.  655. 

A  homicide  is  justifiable,  under  the  laws 
of  Florida,  when  committed  in  the  lawful 
defense  of  a  person,  when  there  shall  be  a 
reasonable  ground  to  apprehend  a  design  to 
commit  a  felony,  or  to  do  some  great  bodily 
injury,  and  there  shall  be  imminent  danger 
of  such  design  being  accomplished.  The  dan- 
ger need  not  be  actual,  and  the  slayer  is  to 
judge  from  the  circumstances  by  which  he  is 
surrounded  and  as  they  appear  to  him.  If 
he  acts  upon  appearances  he  does  so  at  his 
peril,  and  can  justify  the  killing  only  where 
the  circumfitances  are  such  as  to  induce  a 
reasonably  cautious  man  to  believe  the  kill- 
ing was  necessary  to  save  his  own  life  or  to 
protect  him  from  great  personal  injury;  but 
unless  a  reasonably  cautious  man  would  en- 
tertain the  same  belief  from  the  same  ap- 
pearances, of  which  the  jury  are  the  ultimate 
judges,  it  will  be  no  defense,  even  though  the 
belief  of  danger  was  honest  Lane  v.  State 
(Fla.)  32  South.  896,  898. 

A  bare  fear  of  any  of  the  offenses  justi- 
fying homicide,  and  to  prevent  which  the 
homicide  is  alleged  to  have  been  committed, 
shall  not  be  sufficient  to  justify  the  killing. 
It  must  appear  that  the  circumstances  were 
sufficient  to  incite  the  fears  of  a  reasonable 
mind.    Thompson  v.  State,  55  Ga.  47,  Sa 

Arrest  or  service  of  process* 

Where  an  officer  has  legal  authority  to 
arrest,  and  while  using  proper  means  is  re- 
sisted, he  may  repel  force  with  force,  and 
need  not  give  back  an  Inch,  though  he  must 
not  use  excessive  violence  beyond  the  emer- 
gencies of  the  occasion,  and,  if  the  person 
resisting  is  necessarily  killed  in  the  struggle, 
the  homicide  is  justifiable.  State  of  North 
Carolina  v.  GosneU  (U.  S.)  74  Fed.  734,  788. 

The  taking  of  human  life  is  held  to  be 
justifiable  when  a  public  officer  of  necessity, 
in  the  due  execution  of  his  office,  kills  a  per- 
son who  assaults  and  resists  him.  State  v. 
Lodge  (Del)  33  Ati.  312,  314,  9  Houst  542. 

"Justifiable  homicide"  is  defined  by  Pen. 
Code,  §§  202,  205,  as  where  a  person  is  de- 
prived of  his  life  in  resisting  or  fieeing  from 
a  public  officer  in  the  administration  of  jus- 
tice. People  V.  Fitzslmmons,  84  N.  T.  Supp. 
1102,  1105. 

'*Ju8tifiable  homldde"  Is  defined  to  be 
when  committed  by  public  officers,  or  those 
acting  by  their  command  in  their  aid  and  as- 
sistance^ either  in  obedience  to  any  judgment 
of  a  competent  court,  or  irhen  necessarily 
committed  in  overcoming  actual  resistance  to 
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the  execution  of  some  legal  process  or  the 
discharge  of  any  other  duty,  or  when  neces- 
sarily committed  in  retaking  felons  who  have 
been  rescued  or  who  have  escaped,  or  when 
necessarily  committed  when  arresting  felons 
fleeing  from  justice.  Richard  y.  State,  29 
South.  413,  417,  42  Fla.  52a 

By  Comp.  Law8>  8  692,  it  is  provided 
that  homicide  is  Justifiable  when  necessarily 
committed  by  lawful  ways  and  means  to  ap- 
prehend any  person  for  any  felony '  commit- 
ted. Territory  v.  Baker,  13  Pac.  30,  40,  4  N. 
M.  (Gild.)  236;  Richard  T.  States  29  South. 
413,  417,  42  Fla.  62a 

Defense  of  relattye* 

It  is  not  necessary  in  order  to  render  a 
homicide  justifiable,  where  the  person  guilty 
endearored  by  violence  to  commit  a  felony  on 
the  person  of  the  son  of  the  slayer,  that  the 
felony  intendc<l  or  endeavored  should  have 
been  any  particular  character  or  grade  of 
felony;  but  if  such  homicide  was  commit- 
ted by  the  father  in  the  defense  of  the  person 
of  his  son,  of  one  who  manifestly  endeavored 
by  violence  to  commit  any  oflfense  on  the  per- 
son of  his  son,rWhich  would  have  subjected 
the  person  intending  or  endeavoring  such 
felony  to  punishment  by  confinement  in  the 
penitentiary  if  such  homicide  had  been  com- 
mitted, then  such  homicide  would  be  Justifi- 
able, providing  that  the  killing  was  done  by 
the  father  in  order  to  prevent  commission 
of  the  felony,  and  that  the  circumstances  at 
the  time  of  the  killing  were  sufficient  to  excite 
the  fears  of  a  reasonable  man  that  such  fel- 
ony would  be  committed,  and  that  the  father 
really  acted  under  the  infiuence  of  those 
fears,  and  not  in  the  spirit  of  revenge.  Hin- 
kle  V.  State,  21  S.  B.  595,  602,  94  Ga.  595. 

By  Ck>mp.  Laws,  §  692,  it  is  provided  that 
homicide  is  justifiable  when  committed  by 
any  person  in  the  lawful  defense  of  his  or 
her  husband,  wife,  parent,  brother,  child, 
master,  mistress,  or  servant,  and  there  shall 
be  reasonable  ground  to  apprehend  a  design 
to  commit  a  felony  or  to  do  some  great  per- 
sonal injury,  and  there  shall  be  imminent 
danger  of  such  design  being  accomplished. 
Territory  v.  Baker,  13  Pac.  30,  40,  4  N.  M. 
(Gild.)  236;  State  v.  Yokum.  79  N.  W.  835,  11 
S.  D.  544.  A  brother  is  not  included  among 
the  domestic  relations  in  behalf  of  whom  a 
person  may  defend,  not  only  when  absolutely 
necessary  to  protect  life,  but  when  there 
shall  be  a  reasonable  ground  to  apprehend  a 
design  to  commit  a  felony  or  to  do  some 
great  personal  injury,  and  there  shall  be  im- 
minent danger  of  such  design  being  accom- 
plished. ▲  brother  may  interfere  in  behalf 
of  a  brother  to  the  extent  of  taking  life  only 
when  the  homicide  is  necessarily  committed 
in  lawfully  keeping  and  preserving  the  peace. 
Richard  v.  SUte»  29  South.  413,  417,  42 
Fla.  52a 


XiOC^  ejEeentton* 

'  "Justifiable  homlddeiT*  are  luefa  as  are 
authorized  by  law,  a  familiar  example  of 
which  is  the  execution  of  a  prisoner  by  a 
sheriff  under  legal  sentence.  State  t. 
Walker  (Del.)  83  Atl.  227,  9  Houst  464. 

The  term  "justifiable  homicide**  includes 
the  taking  of  human  life  when  done  in  the 
execution  of  public  Justice,  as  where  the 
proper  ofllcer  duly  executes  a  criminal  under 
lawful  sentence  of  death.  State  v.  Miller,  32 
Atl.  137,  138,  9  Houst.  564,  1  Del.  Term  R. 
183,  186;  State  v.  Lodge  (Del.)  33  AU.  312, 
314,  9  Houst  542. 

Preyentioa  of  lareeny* 

Blackstone  says:  "Such  homicide  as  is 
committed  for  the  prevention  of  a  forcible 
or  atrocious  crime  is  justifiable  by  the  laws 
of  nature,  and  also  by  the  law  of  Bngland  as 
it  stood  as  early  as  the  time  of  Bracton,  and 
as  it  is  since  declared  by  statute.  If  any 
person  Attempts  a  robbery  or  murder  of  an- 
other, or  attempts  to  break  open  a  house  in 
the  nighttime,  which  extends  also  to  the  at- 
tempt to  burn  it,  and  shall  be  killed  in  such 
attempt,  the  slayer  shall  be  acquitted  and 
discharged.  This  reaches  not  to  any  crime 
unaccompanied  with  force,  as  picking  pock- 
ets, or  the  breaking  open  of  any  house  in  the 
daytime,  unless  it  carries  with  it  an  attempt 
of  robbery  also.*'  Under  these  principles  it 
does  not  constitute  Justifiable  homicide  to 
shoot  and  kill  one  who  is  attempting  to  rob 
a  chicken  roost,  it  not  appearing  that  any 
attempt  was  made  to  arrest  the  thief,  and 
that  the  poultry  could  not  have  been  protect- 
ed by  any  other  means.  An  attempt  to  com- 
mit a  larceny  is  not  a  felony  under  section 
4670,  Pol.  Code.  Marks  t.  Borum,  60  Tenn. 
(1  Baxt)  87,  93,  25  Am.  Rep.  764. 

Resistanoe  or  preyeation  of  felony* 

Homicide  committed  in  the  resistance  of 
felonies  is  defined  as  justifiable  homicide.  1 
Bish.  Cr.  Law  (5th  Ed.)  §  850.  See  Ken- 
nedy's  Case,  Horr.  A  T.  Cta.  8«lf-De£.  137. 

Under  Code,  §§  4330,  4331,  a  "Justifiable 
homicide*'  is  defined  as  the  killing  of  a  hu- 
man being  in  self-defense,  or  in  defense  of 
habitation,  or  in  defense  of  property,  or  in 
defense  of  person,  against  one  who  wantonly 
intends  or  seeks  by  violence  or  surprise  to 
commit  a  felony  on  either.  A  bare  fear  of 
any  of  these  offenses  to  prevent  which  the 
homicide  is  alleged  to  have  been  committed 
shall  not  be  sufficient  to  Justify  the  killing. 
It  must  appear  that  the  circumstances  were 
sufficient  to  excite  the  fears  of  a  reasonable 
mind,  and  that  the  party  killing  really  acted 
under  the  influence  of  those  fears,  and  not  in 
a  spirit  of  revenge.  Accordingly,  where  the 
only  felony  which  deceased  could  have  been 
about  to  commit  wag  one  on  the  person  of 
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the  prisoner  charged  with  his  murder,  a  re- 
quested instruction  was  properly  refused 
which  charged  that  the  killing  was  Justified 
if  it  was  to  prevent  the  commission  of  a  seri- 
ous hodlly  harm  or  the  commission  of  a  fel- 
ony, but  made  no  mention  of  any  manifest 
intention  on  the  part  of  the  deceased,  by  vio- 
lence or  fury,  to  commit  a  felony  on  the  per- 
son of  the  defendant  Thompson  y.  State,  56 
Ga.  47.  60. 

The  term  ''justifiable  homicide**  includes 
the  taking  of  human  life,  when  done  in  the 
advancement  of  public  justice,  or  for  the  pre- 
vention of  any  atrocious  crime  attempted  to 
be  committed  with  force.  State  v.  Miller 
(Del.)  32  Atl.  137,  138»  9  Houst  664,  1  Del. 
Term  R.  183,  186. 

The  taking  of  human  life  is  held  to  be 
justifiable  when  a  public  officer  kills  a  person 
for  the  prevention  of  any  atrocious  crime 
attempted  to  be  committed  with  force,  such 
as  murder,  robbery,  housebreaking  in  the 
nighttime,  rape,  mayhem,  or  any  other  act 
of  felony  against  the  person.  State  v.  Lodge 
(Del.)  33  Atl.  312,  314,  9  Houst  642.  See, 
also.  Territory  v.  Baker,  18  Pac  80,  40,  4  N. 
M.  (Gild.)  236. 

Suppression  of  riot« 

Homicide  is  justifiable  when  necessarily 
committed  in  suppressing  any  riot  Terri- 
tory V.  Baker,  13  Pac.  30,  40,  4  N.  M.  (Gild.) 
236:  State  v.  Walker  (Del.)  33  AU.  227,  9 
Houst  464;  Richard  v.  State,  29  South.  413, 
417,  42  Fla.  628w 


JUSTIFICATION. 

See  ''Plea  of  Justification.'* 

Under  a  statute  providing  that  when  the 
defendant  shall,  as  a  Justification,  plead  title 
to  any  real  estate  in  himself  or  another  under 
whom  he  acted  or  entered,  he  shall  commit 
the  plea  to  writing  and  give  bond,  it  is  held 
that  the  word  "Justification"  might  be  held 
to  mean  defense  if  the  statute  had  provided 
that  when  the  defendant  shall  as  a  Justifica- 
tion plead  title  he  should  give  bond,  but  that 
the  superadded  words  of  the  act  give  it  a 
different  signification  by  limiting  its  appli- 
cation to  those  cases  wherein  the  defendant 
pleads  title  to  Justify  some  act  or  entry  on 
the  land  by  himself.  Messier  r.  Fleming,  41 
N.  J.  Law  (12  Vroom)  108, 114. 

JUVENILE  DISORDERLY  PERSON. 

Bvery  child  between  the  ages  of  eight 
and  fourteen  years,  and  every  child  between 
the  ages  of  fourteen  and  sixteen  years  unable 
to  read  and  write  the  English  language  or 
not  engaged  in  some  regular  employment, 
who  is  an  habitual  truant  from  school,  or  who 
absents  itself  habitually  from  school,  or  who, 
while  In  attendance  at  any  public,  private, 
or  parochial  school,  is  incorrigible,  vicious, 
or  immoral  in  conduct,  or  who  wanders  about 
the  streets  and  public  places  during  school 
hours,  having  no  business  or  lawful  occupa- 
tion, shall  be  deemed  a  Juvenile  disorderly 
person.  Bates'  Ana.  St  Ohio  1904,  M  4022- 
4024 
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KEEL 

**Keer*  l8  defined  In  tbe  Centnry  Diction- 
ary as  the  principal  timber  of  a  ship  or  hoat, 
extending  from  stem  to  stern  at  the  bottom, 
supporting  the  whole  frame,  and  consisting 
of  a  number  of  pieces  scarfed  together;  In 
Iron  Tessels,  the  combination  of  plates  corre- 
sponding to  the  keel  of  a  wooden  vessel. 
Stetson  y.  Herreahoff  Mfg.  Co.  (U.  8.)  113 
Fed.  062,  963. 

**Keelson"  it  defined  by  the  Century 
Dictionary  as  a  line  of  jointed  timbers  in  a 
ship,  laid  on  the  middle  of  the  floor  timbers 
over  the  keel,  fastened  with  long  bolts  and 
clinched*  thus  binding  the  floor  timbers  to  the 
keel;  in  Iron  ships,  a  combination  of  plates 
corresponding  to  the  keelson  timber  of  a 
wooden  vessel.  Stetson  r.  Herreahoff  Mfg. 
Go.  (U.  8.)  113  Fed.  962,  963. 

KEEP. 

See  "Securely  Keep.** 
Keeping  a  disorderly  house,  see  **Dlsor- 
derly  House." 

'*Keep"  Is  defined  to  mean  primarily  to 
hold,  to  retain  in  one's  power  or  possession, 
not  to  lose  or  part  with;  to  preserve;  to  re- 
tain. Benson  y.  City  of  New  York  (N.  Y.)  10 
Barb.  223,  236. 

To  "keep"  is  to  ••maintain,  carry  on,  con- 
duct, or  manage."  State  v.  Irvln,  91  N.  W. 
760,  117  Iowa,  469  (citing  4  Cent  Diet  p. 
8270,  par.  11). 

An  Indictment  alleging  that  the  de- 
fendant did  "keep"  a  tenpln  alley  without  a 
license  is  not  equivalent  to  saying  that  he 
was  engaged  in  the  business  or  employment 
ot  keeping  a  tenpln  alley.  One  may  keep  a 
tenpin  alley  for  the  amusement  of  himself 
or  his  family  without  being  engaged  in  keep- 
ing it  as  a  business  or  avocation.  Enbanks 
v.  State,  17  Ala.  181,  183. 

••Keeping,"  as  used  in  Civ.  Code,  ^  6463, 
designating  as  a  class  of  personal  property 
which  may  be  brought  to  speedy  sale  "that 
liable  to  deteriorate  from  the  keeping," 
means  properly  keeping.  Jolley  y.  Harde^ 
man,  36  S.  E.  962,  963,  111  Oa.  749. 

In  a  mortgage  authorizing  the  mort- 
gagee to  take  possession  of  the  property  and 
sell  the  same,  or  so  much  thereof  as  shall 
be  sufficient  to  pay  the  amount  due  and  the 
reasonable  costs  pertaining  to  the  taking, 
keeping,  advertising,  and  selling  of  such 
property,  ••keeping"  means  the  ••keeping  of 


the  property  after  the  taking,  and  pending 
the  advertising,  before  sale."  State  Bank  y. 
Lowe,  33  N.  W.  482,  484,  22  Neb.  6& 

••Keeping,"  within  the  meaning  of  2 
Starr  &  C.  Ann.  St.  c.  76,  §  24,  providing  that 
the  cost  of  "keeping"  the  jail  shall  be  paid 
by  the  county,  has  reference  to  the  necessary 
manual  acts  of  mechanics  or  laborers  to  pre- 
serve the  Jail  in  the  proper  condition,  and 
the  statute  does  not  entitle  the  sheriff,  who, 
by  sections  2  and  3;  is  made  the  keeper  of 
the  jail,  with  right  to  appoint  an  assistant 
jailer,  to  compensation  for  the  latter,  but 
such  compensation  must  be  paid  by  the  sher- 
iff from  his  fees.  Goff  y.  Douglas  County, 
24  N.  B.  60,  132  111.  323. 

St  1867,  c.  180,  t  If  requires  the  owner  or 
keeper  of  a  dog  to  cause  it  to  be  registered 
and  licensed  for  one  year  in  the  office  of  the 
clerk  of  the  city  or  town  wherein  such  dog 
is  kept  and  section  6  provides  that  a  license 
from  the  clerk  of  any  city  or  town  shall-  be 
valid  in  any  part  of  the  commonwealth  and 
may  be  transferred  with  the  dog,  provided 
said  license  be  recorded  by  the  clerk  of  the 
city  or  town  wherein  such  dog  Is  kept  Held, 
that  a  dog  is  "kept"  within  the  meaning  of 
the  statute,  where  the  owner  takes  it  to  a 
town  other  than  that  in  which  it  la  registered 
and  licensed,  and  keeps  it  there  for  four 
months,  although  he  goes  there  for  no  defi- 
nite period,  and  with  the  Intention  only  of 
remaining  there  temporarily  for  rest  and 
recreation,  and  leaves  his  home  ready  for 
occupancy  on  his  return,  and  comes  to  the 
place  in  which  it  is  situated,  every  day,  t5 
his  business.  The  owner's  residence  does 
not  control  the  place  where  the  dog  is  kept 
Commonwealth  v.  Palmer,  134  Mass.  637» 
642. 

To  ••keep"  is  to  retain  in  one's  power  and 
possession,  as,  "If  we  lose  the  field,  we  can- 
not keep  the  town;"  and  to  ''keep  for  the 
benefit  of  is  to  keep  for  the  use,  enjoyment 
and  support;  and  the  term  ''to  be  kept"  for 
the  benefit  of  a  legatee's  children  means  to 
be  kept  for  the  use  and  Support  and  enjoy- 
ment of  such  children,  and  creates  a  trust 
in  their  behalf.  Deans  v.  Gay,  43  S.  B.  643, 
644,  132  N.  C.  227. 

A  reservation,  to  the  grantor  in  a  deed, 
of  the  right  to  keep  and  maintain  a  dam,  can- 
not be  construed  to  give  him  a  right  to  re- 
move such  dam.  Shelby  v.  Chicago  A  B.  I. 
R.  Co.,  32  N.  B.  438,  439,  143  111.  886. 

As  control  or  management* 

Under  a  statute  making  it  unlawful  for 
any  person  to  sell  or  keep  a  place  where  in- 
toxicating liquors  are  sold,  the  language 
"keep  a  place"  involves  a  control  and  man- 
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ac^BQent  oC  th«  pli^oe.  and  a  clejtk  left  tempo- 
carlly  In  cbarge  will  not  be  held  chargeable 
as  a  keeper  of  the  place.  Persona  having  the 
general  charge,  control,  management,  and 
supervision  have  been  held  liable  as  for  keep- 
ing. People  V.  Bice,  61  N.  W.  540,  541,  103 
Mich.  350  (citing  State  v.  Dowe.  21  Vt  484; 
Stevens  v.  People,  67  Ul.  587). 

The  words  "keeping  and  maintaining,** 
as  used  in  Rev.  St  tit  6»  8  89,  which  pro- 
vides that  every  justice  of  the  peace  may* 
on  the  complaint  of  an  informing  officer,  re- 
quire soreties  of  the  peace  and  good  behavior 
ftom  any  person  who  shall  be  guilty  of  fre- 
quenting, ''keeping,  or  maintaining"  houses 
reputed  to  be  houses  of  bawdy  and  ill  fame, 
imply  much  more  than  to  live  in  such  a 
house,  as  to  "keep"  a  hotel  implies  more 
than  to  live  in  one.  The  controlling  head  of 
the  hotel  "keeps**  it,  while  the  individuals 
who  take  their  meals  and  lodge  In  such  ho- 
tel, and  have  no  other  domicile,  "live**  there- 
in; so  the  controlling  head  of  a  house  of  ill 
fame,  or  a  house  reputed  to  be  a  house  of 
ill  fame,  "keeps"  such  house.  State  v.  Main, 
81  Conn.  572,  674. 

To  "keep"  a  place  in  which  any  sports  or 
games  of  chance  are  carried  on  or  allowed 
is  an  appropriation  of  the  place  by  the  per^ 
son  in  control  for  the  conduct  of  his  business 
therein.  State  y.  Miller,  80  Atl.  7i»,  796»  68 
Conn.  378. 

Qen.  St  c  87,  I  7,  which  declares  that 
"whoever  keeps  or  maintains"  a  common  nui- 
sance shall  be  liable  to  punishment,  etc.,  ap- 
plies either  to  one  who  controls  the  occupa- 
tion and  procures  or  permits  the  illegal  use, 
or  to  one  who  engages  in  the  illegal  use  and 
thus  maintains  or  aids  in  maintaining  the 
public  nuisance;  hence  a  clerk  or  servant 
who  was  employed  to  run  a  place  for  the 
selling  of  liquors  Is  liable  under  this  section 
on  an  indictment  for  "keeping"  a  liquor  nui- 
sance. Commonwealth  y.  Kimball,  105  Mass. 
405,467. 

"Keeping,**  as  used  in  St  1$93,  c  25,  art 
88,  I  5,  providing  that  any  one  keeping  a 
bawdyhouse  shall  be  guilty  of  crime,  means 
having  the  government  of,  and  exercising 
control  and  direction  over,  the  house  and 
the  conduct  of  the  inmates  thereof.  Nel- 
son Y.  Territory,  49  Pac  920,  921,  5  Okl.  512. 

St  1876»  No.  88,  prohibiting  the  "keeping 
and  maintaining"  of  a  public  resort  for  the 
unlawful  sale  of  liquor,  is  applicable  to  per^ 
sons  who  are  co-operating  in  the  process 
of  instituting  and  administering  the  estab- 
lishment whatever  may  be  the  peculiar 
relation  they  sustain  to  it  and  to  each  other 
in  rendering  such  co-operation.  State  v.  Cox, 
52  Vt  471,  474, 

It  ifl  said  in  Beg.  y.  Williams,  1  Salk. 
88^  when  speaking  of  the  keeping'  of  a 
b^wdyhouao;  "X^  keeping  is  not  to  be  un- 


derstood of  having  or  renting  In  point  ot 
property,  but  the  keeping  here  is  the  govern- 
ing or  managing  a  house  in  such  a  disorder- 
ly manner  as  to  be  a  nuisance.**  Village  of 
St  Johnsbury  v.  Thompson,  9  AtL  571,  576, 
59  Vt  800,  59  Am.  Rep.  731. 

Code  1876^  |  4207,  providing  that  "any 
person  who  keeps,  exhibits  or  is  interested 
or  concerned  in  copying  or  exhibiting"  any 
table  for  gaming,  should  be  construed  to  in- 
clude one  who  had  the  possession  or  custody 
of  the  table,  authority  over  its  use^  and  su- 
pervision of  the  gaming.  Bibb  v.  State>  4 
South.  275,  276.  84  Ala.  18. 

A  complaint  charging  that  the  defendant 
"kept"  a  billiard  table  sufficiently  charges 
the  defendant  with  being  a  keeper  of  the 
billiard  table,  which  is  the  language  used  by 
the  statute,  punishing  the  keeper  of  a  bil- 
liard table  who  permits  a  minor  to  play 
thereon.  Gallagher  v.  State,  26  Wis.  423, 
425. 

Display  distlacvislied. 

"Keeping  a  table  for  gaming"  and  dis- 
playing it  for  the  purpose  of  obtaining  bet- 
tors are  difTerent  and  distinct  acts,  and, 
though  the  punishment  may  be  the  same, 
certainly  the  acta  are  not  the  same.  The 
"keeping  of  a  gaming  table"  in  its  ele- 
ments does  not  include  all  of  the  elements 
of  displaying  the  table  for  the  purpose  of 
obtaining  bettors.  The  keeping  of  a  gaming 
table  for  the  purpose  of  gaming  may  be  an 
offense  continuous  in  its  nature,  while  the 
act  of  displaying  such  table  may  not  be  con- 
tinuous.  Kain  V.  State,  16  Tex.  App.  282,  309. 

Duration  or  permaaenoe  iaiplied* 

"The  word  Iceeping,'  when  applied  to 
time,  implies  duration.  Standing  alone,  with- 
out limitation  either  by  express  words  or  by 
the  nature  of  the  act  or  thing  which  it  gov- 
erns, it  implies  indefinite  duration."  Its 
meaning  may  be  limited  or  extended  by  the 
nature  of  the  subject  to  which  it  is  ap- 
plied. If  the  thing  to  be  kept  is  tempora- 
ry, the  duration  intended  by  the  word  "keep- 
ing" will  be  temporary  also.  4  Stat  448 
prohibits  the  "keeping**  of  a  faro  bank  or 
other  common  gaming  table  within  the  Dis- 
trict of  Columbia.  Held,  that  "keeping,"  as 
used  in  the  statute  above  cited,  is  not  to  be 
construed  so  as  to  prohibit'  operating  of  a 
gaming  table  called  "sweatcloth"  for  a  single 
day.  It  would  seem  that  it  means  a  perma- 
nent keeping,  and  not  such  a  temporary  keep- 
ing as  above  described.  United  States  v. 
Smith  (U.  S.)  27  Fed.  Cas.  1155. 

A  fire  policy  providing  that  gunpowder, 
saltpeter,  etc.,  are  positively  prohibited  from 
being  deposited,  stored,  or  "kept"  in  the  in- 
sured building,  construed  not  to  mean  such 
explosives  incidentally  present  in  the  insured 
structure^   but  to  only    mean   the  act  of 
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jtnowliigly  keeping  the  explosives  In  tbe 
building.  Washburn  v.  Miami  Valley  Ins. 
Co.  (U.  S.)  2  Fed.  633,  636. 

In  an  ordinance  declaring  it  a  nuisance 
for  one  to  "keep"  within  the  city,  for  the 
purpose  of  feeding  for  the  market,  more 
than  a  certain  number  of  chickens,  the  word 
"keep"  does  not  mean  the  mere  transient  or 
temporary  custody  within  the  limits  of  tbe 
city,  as  while  awaiting  a  car  for  shipment,  or 
while  in  a  car  awaiting  a  train  which  shall 
carry  them  to  a  distant  market,  etc.;  and 
hence  a  dealer  who  on  Saturday  takes  in  a 
large  number  of  chickens,  and  retains  them 
in  a  building,  on  the  ground  of  a  railroad 
company,  occupied  by  him,  and  near  which 
ran  a  side  track,  and  ships  them  on  Monday, 
in  the  meantime  feeding  them,  does  not 
"keep"  the  chickens,  within  the  meaning  of 
the  word  as  used  in  the  ordinance.  Long  t. 
City  of  Portland,  61  N.  E  917,  918,  161  Ind. 
442. 

Where  a  policy  of  insurance  permitted 
the  insured  to  "keep"  76  pounds  of  gunpow- 
der for  sale,  the  mere  casual  or  accidental 
presence  at  the  store  of  more  than  76  pounds 
is  not  such  a  "keeping"  of  powder,  within 
the  meaning  of  the  policy,  as  would  avoid  it. 
State  Ins.  Co.  of  Nashville  v.  Hughes,  78 
Tenn.  (10  Lea)  461,  469. 

The  proprietor  of  a  building  cannot  be 
said  to  "keep  or  maintain'*  a  common  nui- 
sance, within  the  meaning  of  Pub.  St  c 
101,  §§  6,  7,  making  a  building  used  for  the 
sale  of  intoxicating  liquors  a  nuisance,  on  the 
strength  of  a  single  casual  sale,  made  with- 
out premeditation,  in  the  course  of  a  lawful 
business.  The  words  "keep  or  maintain"  im- 
port a  certain  degree  of  permanence.  Com- 
monwealth T.  Patterson,  138  Mass.  498,  600. 

Where  a  lire  Insurance  policy  contained 
a  warranty  that  gasoline  should  not  be  "kept, 
used,  or  allowed"  on  the  premises,  and  a 
gallon  was  brought  on  the  premises  during 
an  afternoon  for  use  thereon,  and  a  fire  re- 
sulted therefrom  during  the  night  of  the 
same  day,  the  warranty  was  not  broken,  as 
the  term  "kept,  used,  or  allowed"  did  not 
Include  a  temporary  keeping  and  use.  "It 
Is  not  enough,"  says  the  court  "according  to 
this  phraseology,  that  hazardous  articles  are 
upon  the  premises;  they  must  be  there  for 
the  purpose  of  being  kept  or  stored."  Spring- 
field Fire  &  Marine  Ins.  Co.  v.  Wade,  68  S. 
W.  977,  95  Tex.  598,  58  L.  R.  A.  714,  93  Am. 
St  Rep.  870. 

A  fire  policy  providing  that  it  should  be 
void  if  assured  should  "keep"  certain  enu- 
merated combustible  articles  on  the  prem- 
ises should  be  regarded  only  as  prohibiting 
the  permanent  and  habitual  storage  of  the 
prohibited  articles,  and  taking  them  on  the 
premises  to  clean  machinery  is  not  em- 
braced within  the  meaning  of  the  words. 


American  Cent  Ins.  Co.  ▼.  Oreen,  41  S.  W. 
76,  77,  16  Tex.  Civ.  App.  531  (citing  Mean 
V.  Humbolt  Ins.  0>.,  92  Pa.  16,  37  Am  Rep. 
647;  Fraim  v.  National  Fire  Ins.  0>.,  32 
Atl.  613,  170  Pa.  151,  60  Am.  St  Rep.  763; 
Hall  V.  Insurance  Co.  of  North  America,  68 
N.  Y.  292,  17  Am.  Rep.  266). 

A  fire  insurance  policy  prohibiting  the 
"keeping  and  storing"  on  the  premises  of 
articles  denominated  "hazardous"  was  not 
violated  by  such  articles  being  temporarily 
on  the  premises,  but  they  must  be  there  for 
the  purpose  of  being  stored  or  kept  before 
the  company  could  be  exempted  from  lia- 
bility. Hynds  v.  Schenectady  Ck)unty  Mut 
Ins.  Co.,  11  N.  Y.  (1  Kern.)  664^  661. 

The  words,  "keep  and  have**  in  a  policy 
of  fire  insurance  forbidding  the  insured  to 
"keep  or  have"  benzine  on  the  premises, 
were  intended  to  prevent  the  permanent  and 
habitual  storage  of  the  prohibited  articles 
on  the  premises.  The  mere  taking  of  the 
prohibited  articles  on  the  premises  for  tem- 
porary purposes  Is  not  profilbited  by  this 
clause  of  the  policy.  Mears  y.  Humbolt  Ins. 
Co.,  92  Pa.  16,  19,  37  Am.  Rep.  647  (cited  and 
approved  in  Krug  v.  German  Fire  Ins.  Co., 
23  Atl.  672,  673,  147  Pa.  272,  80  Am.  St  Rep. 
729). 

The  word  "kept,"  as  used  in  an  insurance 
policy  providing  that  it  shall  be  void  if  cer- 
tain substances  are  kept  on  the  premises, 
implies  a  use  of  the  premises  as  a  place  of 
deposit  for  the  prohibited  articles  for  a  con- 
siderable period  of  time.  First  (Congregation- 
al Church  of  Rockland  v.  Holyoke  Mut  Fire 
Ins.  Co.,  83  N.  E  672,  673,  168  Mass.  476» 
19  L.  R.  A.  687,  86  Am.  St  Rep.  606. 

The  expression  "keeping"  in  possession 
of  contraband  liquors,  as  used  in  the  dispen- 
sary law,  involves  the  idea  of  continuity  or 
habit  the  words  meaning  to  have  habitually 
in  possession,  the  word  "keeping"  being  de- 
fined as  to  maintain  habitually,  to  have  habit- 
ually in  stock  or  for  sale,  and  Implies  more 
than  the  mere  having  in  possession.  Easley 
Town  Council  v.  Pegg,  41  S.  E.  18,  19,  63 
S.  C.  96. 

A  "keeping"  of  benzine,  in  violation  of 
a  clause  of  a  fire  Insurance  policy  prohibiting 
the  "keeping"  of  benzine  on  the  insured 
premises  except  in  tin  cans,  is  not  shown  by 
bringing  the  benzine  on  the  premises  in  a 
wooden  barrel  and  transferring  it  into  tin 
cans.  Maryland  ^Flre  Ins.  Co.  v.  Whiteford, 
31  Md.  219,  224, 100  Am.  Rep.  45. 

Enioymemt  matd  ««•  iatplied* 

In  construing  a  will  drawn  in  the  fol- 
lowing language,  viz.,  "I  want  my  wife  to 
*keep'  and  manage  all  of  my  estate,  both 
real  and  personal,  during  her  lifetime,  and 
be  allo'dred  to  sell  any  of  the  land  for  not  less 
than  the  appraiaemen^  and  X  appoint  ay 
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wife  administrator/'  tbe  court  said:  "We 
are  boimd  to  bold  that  the  testator  Intended 
to  giye  the  usufruct  of  his  estate  to  his  wife. 
The  plaintiff's  counsel  contenda  that  the 
words  'keep'  and  'manage'  only  convey  the 
Mea  Qt  admlniatration  or  agency.  The  sec- 
ond definition  of  the  word  given  by  Worces- 
ter la,  to  have  in  possession,  use,  care,  or 
custody.'  'Keep'  Is  a  very  general  term,  and 
Is  variously  applied.  ▲  person  'keeps'  what 
Is  his  own,  and  'retains'  what  is  not  taken 
fiom  him.  He  ^keeps'  lila  farm  or  prc^^erty, 
and  'retains'  an  office.  When  Paul  tells 
Peter  he  can  'keep'  his  gun,  or  cart,  or  farm 
during  a  eertain  period,  he  will  be  under- 
stood to  give  Peter  the  use  and  enjoyment 
of  the  property.  And  such  we  think  was  the 
meaning  in  which  the  word  was  used  by 
the  testator."  Hasley  t.  Hasley,  25  La.  Ann. 
002,  604. 

dift  teported. 

Where  a  will  requested  certain  persons 
to  pi|y  testatrix's  debts  and  deliver  portions 
of  her  property  to  persons  named,  and  the 
remainder  to  "keep"  and  dispose  of  as  they 
think  best,  it  is  equivalent  to  saying  that 
they  may  hold  and  enjoy  the  residue  or 
remainder  absolutely  as  their  own  property. 
The  word  "keep"  is  often  used  by  the  com- 
mon people  to  express  a  gift  To  "keep"  is 
simply  to  liave  by  one  at  one's  pleasure.  The 
durability  of  having  is  the  leading  idea  In 
the  word.  Cheney  v.  Plumb,  4a  N  W.  668^ 
79  Wis.  602. 

4U  4st«vni4a«d  hy  imt&mt  or  yvvposo* 

"Keep,"  as  used  in  Or.  Code,  art.  412, 
providing  for  the  puEishment  of  any  person 
who  shall  keep,  for  the  purpose  of  gaming, 
any  gaming  table  or  bank,  means  to  bold  in 
readiness  for  the  purpose  of  obtaining  bet- 
tors. Whenever  it  is  evident  that  the  keep- 
ing of  a  table  la  not  for  this  purpose,  since  a 
person  can  keep  a  billiard  table  or  table  for 
dominoes,  backgammon,  or  chess  for  amuse- 
ment solely,  there  is  not  a  "keeping"  within 
the  meaning  of  the  statute.  Wols  v.  8tate^ 
83  Tex.  331.  885. 

"Kept  and  used,"  aa  used  in  Wagner's 
St  p.  503,  art  8,  8  24,  providing  that  when- 
ever any  Justice  of  the  peace  shall  know 
or  shall  receive  satisfactory  Information  that 
there  is  any  prohibited  gaming  table  or  gam- 
bling device  kept  or  used  within  his  county, 
etc.,  means  that  the  gambling  device  must 
be  kept  and  used  for  gaming  purposes  and 
set  up  with  a  view  to  attract  people  to  risk 
their  money  on  it  and  that  such  attractions 
are  offered  for  the  purposes  of  gain  on  the 
part  of  the  keeper,  and  not  merely  that  the 
party  has  such  device  in  his  possession,  since 
gaming  devices,  are  of  infinite  variety,  and 
many  of  them  may  be  kept  or  used  for  bene- 
ficial, or  at  least  harmless,  purposea«  Ordlna- 
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ry  playing  cards  have  long  since  been  held 
to  be  gambling  devices,  but  may  be  kept  for 
harmless  purposes.  McCoy  v.  Zane,  65  Mo. 
11«  15. 

In  an  insurance  policy  providing  that  it 
should  be  void  if  gasoline  was  kept  on  the 
premises  insured,  which  consisted  of  a  re- 
tail store,  "kept"  should  not  be  construed  to 
Include  a  use  of  gasoline  for  illuminating 
puiposes,  but  only  to  forbid  the  keeping  of 
that  article  for  sale.  Putnam  v.  Common- 
wealth Ins.  Co.  (U.  S.)  4  Fed.  753,  763  (cited 
and  approved  In  American  Cent.  Ins.  Co.  v. 
Green,  41  S.  W.  74,  76^  16  Tex.  Qlv.  App. 
530). 

Where  a  fire  policy  on  a  stock  of  drugs 
and  merchandise  contained  a  stipulation  that 
the  poHcy  should  be  void  if  the  insured 
should  keep  gunpowder,  fireworks,  "saltpe- 
ter," etc.,  tike  prohibition  did  not  mean  that 
saltpeter  should  not  be  kept  as  a  drug,  but 
nkerely  its  being  kept  in  such  amount  or  quan- 
tity or  for  such  purpose  as  would  increase 
the  risk.  Collins  v.  Farmville  Ins.  &  Bank- 
ing Co,  79  N.  C.  279,  268,  28  Am.  Bep.  822. 

Act  April  26,  1894  (1  Gen.  St  p.  1102), 
providing  that  If  any  person  shall  "keep  a 
place  to  which  persons  may  resort  for  bet- 
ting" upon  the  event  of  any  horse  race,  or 
for  gambling  in  any  form,  does  not  import 
the  keeping  of  a  place  to  which  it  is  possi- 
ble for  persons  to  resort  for  betting,  nor  the 
keeping  of  a  place  to  which  persons  do  in 
fact  resort  for  betting;  their  fair  import  is 
the  keeping  of  a  place  with  the  intent  that 
persons  shall  resort  thither  for  betting.  State 
V  Ackerman,  41  Atl.  697,  62  N.  J.  Law,  466. 

Where  an  insurance  policy  prohibited 
certain  articles  from  being  deposited,  stored, 
or  kept  in  the  Insured  building,  the  mere  tem- 
porary presence  of  the  articles  was  not  a  vio- 
lation of  the  terms  of  the  policy,  a  keeping 
of  such  goods  permanently  and  for  purposes 
of  sale  or  storage  being  contemplated. 
Phoenix  Ins.  Co.  v.  Lawrence,  61  Ky.  (4 
Mete.)  9,  11,  12,  81  Am.  Dec.  521. 

Act  1824,  c.  64,  and  Act  1^26,  c.  219,  im- 
posing a  tax  on  persons  keeping  or  exhibiting 
for  use  a  billiard  table  or  tables,  is  to  be  con- 
strued distributively,  and  means  keeping 
for  use  or  exhibiting  for  use,  and  a  table 
Is  liable  to  the  tax,  whether  a  charge  is  made 
for  the  use  or  not  Germania  v.  State,  7 
Md.  1,  6. 

The  words  "storing  or  keeping,"  in  a 
fire  policy  prohibiting  the  storing  or  keeping 
of  petroleum  oil,  was  construed  to  refer  only 
to  the  storing  or  keeping  in  a  mercantile 
sense,  in  considerable  quantities,  with  a  view 
to  commercial  trafllc,  and  not  to  prohibit  ttie 
storing  or  keeping  of  oil  for  use  as  medi- 
cine. Williams  v.  Fireman's  Fund  Ins.  Qo.^ 
64  N.  X-  6^r  572,  18  Am.  Bep.  620. 
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Intent  and  knowledge  implied. 

The  word  "keep/'  In  a  statute  making  It 
criminal  to  keep  a  gambling  house,  Implies 
Intent  and  knowledge  of  the  purpose  for 
which  the  house  is  kept,  and  the  use  of  the 
term  In  an  Indictment  is  a  sufficient  descrip- 
tion of  the  manner  of  the  keeping  of  the 
house.  State  v.  Cure,  7  Iowa  (7  Clarke)  479, 
481. 

The  term  "keeping,"  when  used  to  char- 
acterize the  keeping  of  places  for  the  sale  bf 
intoxicating  liquor  In  yiolation  of  law,  'Im- 
ports knowledge  of  ^the  manner  or  condition 
in  which  it  Is  kept,  and  a  continuing  purpose 
to  keep  it"  Nicholson  y.  People,  29  111.  App. 
57,  65. 

Interest  in  or  ownership  iniplied* 

Ky.  St  0.  47,  art  1,  8  6,  providing  that 
any  one  who  shall  "set  up  or  keep  a  gaming 
table,"  etc.,  shall  be  punished,  etc.,  should 
be  construed  to  include  only  those  Interested 
in  such  gaming  table,  or  having  an  agency 
In  it  etc.,  and  not  to  include  a  mere  specta- 
tor who  renders  a  momentary  or  occasional 
assistance  to  the  dealer  in  taking  in  or  pay- 
ing bets  or  such  other  act  Vowells  y. 
Commonwealth,  83  Ky.  193,  197. 

▲s  used  In  a  life  insurance  policy  pro- 
viding that  insured  should  not  without  the 
consent  of  the  company,  keep  a  liquor  saloon, 
the  phrase  "keep  a  liquor  saloon"  refers 
only  to  the  personal  occupation  of  deceased 
at  the  time  of  his  death,  and  not  to  the  own- 
ership of  property  used  for  liquor  purposes; 
as,  where  insured  owned  a  half  interest  in  a 
saloon  at  the  time  of  his  death,  he  was 
not  "keeping  a  saloon"  within  the  meaning  of 
the  policy,  where  six  months  prior  to  his 
death  he  had  been  unable  to  actually  attend 
to  the  business  in  person.  Union  Cent  Life 
Ins.  Co.  V.  Hughes*  Adm'r,  60  S.  W.  850,  861, 
110  Ky.  26. 

As  invest. 

A  direction  in  a  will  for  the  trustee  to 
"keep"  the  principal  sum  securely  invested 
in  good  bonds*  and  mortgages  on  real  estate 
does  not  indicate  that  the  principal  was  to 
be  invested  by  the  trustee,  in  the  same  kind 
of  securities  it  was  Invested  in  at  the  time 
of  the  testator's  death.  The  use  of  the  word 
"keep"  may  mean  the  preservation  of  a  cer- 
tain condition  in  the  future.  Direction  to 
a  person  to  keep  his  money  invested  does  not 
necessarily  mean  that  it  is  still  or  has  been 
Invested.  It  may  mean  that  it  is  to  be  in- 
vested and  the  investment  is  to  be  continued 
as  uninterruptedly  as  possible.  Hammell  v. 
Swan,  47  AU.  801,  802,  61  N.  J.  Eq.  179. 

As  maintain  or  repair. 

In  an  indictment  under  a  statute  mak- 
ing it  an  offense  to  "keep"  a  house  of  ill 
fame,  the  Indictment  alleging  that  the  de- 


fendant had  kept  and  maintained  a  house 
of  ill  fame,  etc.,  the  word  "keep"  is  synony- 
mous with  "maintain."  State  v.  Hanchett 
38  Conn.  85,  38. 

The  duty  of  the  "care  and  keeping"  of 
the  schoolhouse,  or  other  property  belonging 
to  the  district  imposed  by  statute  on  the 
school  board,  not  merely  authorizes,  but  re- 
quires, the  board  to  preserve  and  care  for 
the  schoolhouse.  This  duty  is  not  like  that 
of  a  Janitor,  one  of  personal  attention  and 
manual  labor,  but  like  that  of  trustee,  one  of 
supervision.  They  are  not  personally  to 
sweep  and  dust  and  clean,  or  bring  wood  and 
make  fires,  but  to  see  that  it  is  done,  and  to 
that  end  may  employ  assistants  and  bind  the 
district  for  their  pay.  "Care  and  keeping," 
when  used  in  connection  with  a  trust  like 
this,  imply  the  right  to  preserve  the  building 
in  the  condition  in  which  it  is  placed  in  Uieir 
custody,  and  make  good  the  waste  and  injury 
to  which  all  buildings,  and  especially  public 
buildings  like  a  schoolhouse,  are  subject; 
in  other  words,  to  repair.  It  may  not  im- 
ply the  right  to  remodel  and  improve,  but  it 
implies  the  right  to  do  all  that  may  come 
fairly  and  strictly  within  the  term  "repair." 
Conklin  ▼.  School  Dist  No.  37,  22  Kan.  521, 
525. 

As  maintenanoe  or  rapport* 

As  used  in  Laws  1872,  c.  8,  I  1,  requii^ 
ing  the  sheriff  to  supply  proper  board,  meat 
drink,  and  fuel  for  prisoners  at  his  own  ex- 
pense, and  everything  else  necessary  for 
keeping  such  prisoners,  etc.,  the  term  "keep- 
ing" refers  to  the  maintenance  of  the  prison- 
ers, but  not  to  the  protection  of  the  prison- 
ers from  escaping,  but  only  to  their  safe  cus- 
tody. It  does  not  require  him  to  employ  any 
guard  to  watch  the  Jail  or  aid  in  securing  the 
prisoners  confined  therein.  Mitchell  v.  Leav- 
enworth County  Com'rs,  18  Kan.  188,  191. 

An  unpaid  helper  in  a  hospital,  with  per- 
mission to  use  it  as  an  asylum,  who  received 
his  board  and  lodging  for  the  work  he  ia 
required  to  do,  is  "kept"  therein  within  the 
meaning  of  Const  art  2,  8  3,  declaring  that 
no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  absence  or 
presence  while  kept  in  any  almshouse  or  oth- 
er asylum  or  institution  wholly  or  partly 
supported  at  the  public  expense  or  by  charity. 
People  V.  Hagan,  62  N.  Y.  Supp.  816^  817,  48 
App.  Div.  203. 

As  niake. 

Within  the  rule  of  law  which  declares 
that  a  city  is  bound  "to  keep"  its  streets, 
sidewalks,  and  bridges  in  a  reasonably  safe 
condition  for  travel,  "to  keep"  includes  the 
idea  expressed  by  the  words  "to  construct" 
"to  make,"  especially  when  coupled  with  the 
words  "in  a  reasonably  safe  condition  for 
travel."  To  keep  a  street  in  such  safe  con- 
dition is  to  have  it  so,  to  make  and  remake 
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it  so.    City  of  Atlanta  v.  Buchanan,  76  Ga. 
585,  589. 

A  condition  in  a  lease  of  a  farm,  requiiv 
ing  the  tenant  to  keep  the  place  In  good 
fence,  does  not  require  the  tenant  to  fence 
land  not  inclosed  at  the  time  of  the  execu- 
tion of  the  lease.  Hazelwood  y.  Pennyback* 
er  (Tez«)  50  S.  W.  199.  202. 

As  possess  or  oeeupy* 

The  phrase  "keeping  a  house,"  in  its  or^ 
dinary  acceptation,  is  equivalent  to  "hay- 
ing had  in  possession  or  occupying  iV* 
Stoltz  T.  People,  6  Ul.  (4  Scam.)  168»  169. 

Keep  and  lioar  Arms* 

1^,  also,  ''Bear." 

"Keep  and  bear  arms,"  as  used  In  Ck>n8t 
U.  8.  Amend.  2,  providing  that  the  right  of 
the  people  to  keep  and  bear  arms  shall  not 
be  infringed,  means  **to  keep  and  bear  arms 
of  every  description,  and  not  such  merely 
as  are  used  by  the  militia."  The  right  per- 
tains to  "the  whole  people,  old  and  young, 
men,  women,  and  boys,  and  not  militia  only." 
A  law  piohibitlng  the  carriage  of  concealed 
weapons  la  not  a  violation  of  the  provision, 
though  a  prohibition  of  carrying  visible 
weapons  would  be  a  violation  thereof.  Nunn 
V.  State,  1  Ga.  (1  Kelly)  243,  251;  State  t. 
Jumel,  13  La.  Ann.  399. 

Keep  animals. 

The  word  "keep,'*  as  applied  to  animals, 
has  a  peculiar  signification.  "Keep,  y.  t,  to 
tend;  to  feed;  to  pasture;  to  board;  to  main- 
tain; to  supply  with  necessaries  of  life." 
Webster's  Diet  In  an  action  to  establish  a 
lien  for  keeping  a  horse,  under  a  statute 
giving  such  lien  for  food  or  shelter  furnish- 
ed it,  the  allegation  that  plaintiff  "kept" 
the  animal  was  sufDcient  Allen  v.  Ham,  63 
Me.  632,  536. 

"Keep,"  as  used  in  Gen.  Laws  1889,  c. 
199,  providing  that  any  person  who  pastures 
or  keeps  horses  at  the  request  of  the  owner 
shall  have  a  lien  for  his  charges,  the  word 
"keep,"  being  used  in  connection  with  the 
word  "pasture,"  is  evidently  used  in  the 
sense  of  keeping  or  boarding. — Skinner  r. 
Gaughey,  67  N.  W.  203,  204,  64  Minn.  376. 

Keop  eoupany. 

"Keeping  company,**  Is  a  phrase  com- 
monly and  generally  understood  as  having 
a  definite  signification  as  applied  to  the  re- 
lations of  unmarried  people.  It  imports  at- 
tentions on  the  part  of  the  young  man  to- 
ward a  lady.  State  r.  Brown,  53  N.  W.  92, 
93,  86  Iowa,  121. 

Where  in  a  prosecution  for  seduction 
the  prosecutrix  on  cross-examination  testi- 
fied that  no  one  had  kept  company  with  her 
other  than  defendant,  testimony  that  another 


person  had  frequently  been  seen  going  homo 
with  her  was  not  competent  to  impeach  her 
testimony,  as  she  may  have  understood 
"keeping  company**  as  something  materially 
different  from  walking  home  with  a  gentle- 
man. State  y.  Payson,  82  N.  W.  484,  485, 
71  Iowa,  542. 

Where  in  a  prosecution  for  bastardy 
the  complaining  witness  testified  that  she 
was  unmarried  at  the  time  of  the  trial,  and 
that  the  defendant  "kept  company"  with 
her  for  a  year  and  a  half,  the  jury  would 
properly  understand  her  to  mean  by  such 
phrase  that  he  had  been  paying  his  ad- 
dresses to  her  with  a  view  to  marriage,  thus 
implying  she  was  an  unmarried  woman. 
Durham  r.  People,  49  111.  233. 

Keep  false  books* 

A  statement  that  a  merchant  ''kept  false 
books,"  and  that  the  party  so  stating  could 
prove  it,  conveys  the  imputation  of  a  de- 
liberate falsity,  and  not  an  incidental  one 
arising  from  mistake,  and  is  actionable,  for 
it  is  undoubtedly  calculated  to  impair  a 
confidence  in  bis  integrity  and  injure  his 
credit,  which  chiefly  arises  from  his  being 
reputed  a  fkir  dealer.  Backus  y.  Richardson 
(N.  Y.)  6  Johns.  476,  483. 

A  statement  relating  to  a  blacksmith,  in 
relation  to  his  business  and  trade,  that  "he 
keeps  false  books,"  is  slanderous,  for  it  im- 
putes a  want  of  moral  honesty  to  the  black- 
smith in  relation  to  his  trade,  since  a  book 
of  accounts  appertains  to  his  business,  and 
is  necessary  as  well  to  him  as  to  the  mer- 
chant and  professional  man.  Burtch  v. 
Nickerson  (N.  Y.)  17  Johna  217,  8  Am.  Dec. 
390. 

Keep  for  sale  aad  dollTorj* 

An  allegation  that  a  person  did  "keep 
for  sale"  one  pint  of  cider  is  equivalent  to 
an  allegation  that  he  kept  one  pint  of  cider 
with  intent  to  sell  the  same,  and  it  was 
unnecessary  to  allege  further  the  intent 
State  Y.  Prescott,  30  Atl.  342,  343,  67  N.  H. 
203. 

"Keeping  for  sale  and  delivery,"  as  used 
in  Pub.  Laws,  c.  596,  9  1»  prohibiting  the 
keeping  for  sale  and  delivery  of  any  intoxi- 
cating liquors,  etc.,  should  be  construed  as 
meaning  keeping  for  sale.  The  words  "and 
delivery"  do  not  create  the  offense  one  other 
than  mere  keeping  for  sale.  State  v.  Kane, 
6  Atl.  783,  786,  15  R.  I.  895. 

Pub.  St  c.  87,  8  26.  provides  that  all 
liquors  kept  for  the  purpose  of  sale,  etc., 
shall  be  forfeited,  etc.  Held,  that  the  words 
"kept  for  sale/'  as  used  in  an  indictment 
under  the  act,  should  be  construed  as  synony- 
mous with  the  words  "kept  for  the  purpose 
of  sale,"  as  used  in  the  statute,  and  as  being 
sufficient  to  charge  the  offense,  etc.  In  re 
Liquors  of  Hoxsie,  8  AU.  1,  3,  15  E.  L  241. 
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In  a  statute  providing  that  no  person 
sball  keep  or  suffer  to  be  kept  on  his  prem- 
ises, for  the  purposes  of  sale  and  delivery 
within  the  state,  any  intoxicating  liquor, 
etc.,  the  words  "and  delivery"  must  be  held 
to  have  been  Inserted  by  way  of  limitaticm, 
so  as  to  make  the  keeping  of  the  prohibited 
liquors  for  sale  within  th«  state,  to  be  used 
as  a  beverage.  Inimical  only  when  the  keep- 
er intends  not  only  to  sell,  but  also  to  de- 
liver as  well  as  to  sell,  within  the  state. 
State  V.  Murphy,  10  Atl.  585,  587,  15  R.  L 
543. 

Keeping  spirituous  liquor  for  sale  Is 
having  possession  and  control  of  it  with  In- 
tent and  readiness  to  make  a  sale  or  sales, 
a  combination  of  the  means  and  purpose  of 
being  a  vendor.  It  may  be  a  long-continued 
practice  or  occupation;  it  may  be  instan- 
taneous. It  may  be  proved  by  evidence  of 
a  series  of  sales  or  other  acts.  Like  the  pos- 
session of  counterfeit  money  with  fraudu- 
lent intent,  it  is  a  physical  and  mental  con- 
dition that  may  cease  when  It  has  existed 
in  violation  of  law  but  for  a  moment  As 
there  may  be  a  sale  without  an  offer  to  sell, 
so  there  may  be  a  keeping  for  sgle  without 
a  sale  or  offer  to  selL  State  t.  Havey,  68 
N.  H.  377,  879. 

Keep  lier  eo«n«* 

The  words  "keep  her  course,**  In  naviga- 
tion rule  23,  providing  that  under  certain 
conditions  one  of  two  meeting  vessels  shall 
keep  out  of  the  way  and  the  other  shall 
keep  her  course,  means  not  only  that  the  ves- 
sel shall  not  depart  from  the  course  in  which 
she  is  going,  but  also  Imports  that  she  must 
not  voluntarily  stop.  A  vessel  which  vol- 
untarily becomes  motionless  cannot  prop* 
erly  be  said  to  keep  her  course.  The  word 
**course,**  both  from  its  etymology  and  the 
primary  meaning  given  to  It  by  lexicograph- 
ers, signifies  a  running  or  moving  forward,  a 
continuous  progression  or  advance.  The 
Britannia,  14  Sup.  Ct  796,  709,  153  U.  a  130, 
38  L.  Ed.  660. 

Keep  in  repair* 

"Keep  in  repair,**  as  used  In  Const  f  31, 
authorizing  the  organization  of  drainage  dis- 
tricts, and  vesting  the  corporate  authorities 
thereof  with  power  to  construct  and  to  main- 
tain levees,  drains,  and  ditches,  and  to  "keep 
in  repair"  all  drains,  ditches,  and  levees 
heretofore  constructed  under  the  .laws  of  this 
state,  etc.,  should  be  construed  as  synony- 
mous with  the  word  "maintain,"  as  used  in 
the  section,  there  being  a  mere  change  of 
diction  in  the  use  of  the  expressions,  and  not 
a  difference  in  meaning.  McChesney  v.  Vil- 
lage of  Hyde  Park,  87  N.  E.  858,  862,  161 
HI.  634. 

"To  keep  In  repair,"  as  used  In  a  lease 
by  which  the  lessee  covenanted  to  keep  in 
repair  during  the  continuance  of  his  term, 


means  to  have  them  in  repair  at  all  times 
during  the  teruL  Luxmore  v.  Robson,  1 
Bam.  &  Aid.  684,  686. 

To  ''keep  the  streets  in  good  repair,**  aa 
used  in  a  charter  of  a  street  railway  requir- 
ing It  to  keep  the  streets  occupied  by  it  in 
good  repair,  means  to  uphold,  to  maintain,  or 
preserve  them  in  good  condition.  It  presup- 
poses that  they  are  in  some  fair  degree  of 
repair  when  the  obligation  to  keep  them  so 
begins  to  operate.  City  of  Philadelphia  v. 
Hestonville,  M.  &  F.  P.  E.  Co.,  35  Atl.  718» 
719,  177  Pa.  371. 

A  lease  by  which  the  lessor  covenanted 
to  "keep"  the  premises  "in  good  repahr,'* 
requires  him  to  put  It  in  good  repair  where 
at  the  execution  of  the  lease  It  was  out 
of  repair.  To  "keep  in  good  repair"  pre- 
supposes the  putting  into  it  and  means  that 
during  the  whole  term  the  premises  shall 
be  in  good  repair.  Miller  v.  McCardell,  33 
Atl.  445,  446,  19  R.  I.  304,  30  L.  R.  A.  682; 
Payne  v.  Haine,  16  Mees.  &  W.  641,  646. 

A  devise  of  a  house,  conditioned  that 
the  devisee  should  "keep  It  In  good  repair," 
requires  a  rebuilding  of  the  house  If  de^ 
stroyed  by  fire.  Tllden  t.  TlldeD,  79  Mbus 
(13  Gray)  108,  100. 

To  "keep  the  street  In  repair,**  as  used 
in  a  contract  requiring  a  street  railway  com- 
pany to  keep  the  street  In  repair,  means  "to 
have  it  In  such  state  that  the  ordinary  and 
expected  travel  of  the  locality  may  pass 
with  reasonable  ease  and  safety."  McMa- 
hon  T.  Second.  Ave.  Ry.  Co.,  76  N.  Y.  231, 
236. 

An  ordinance  requiring  a  street  railway 
company  to  keep  in  repair  so  many  feet  of 
all  streets  on  which  their  tracks  are  laid, 
only  requires  the  company  to  repair  the 
streets,  and  does  not  make  it  liable  for  curb- 
ing, grading  and  paving  with  an  entirely 
new  pavement.  City  of  Chicago  v.  Sheldon, 
76  U.  S.  (9  Wall.)  60,  64,  19  L.  Ed.  804. 

The  words  "make,  alter,  and  keep  In  re- 
pair," in  Act  1878»  authorising  commission* 
ers  to  make,  alter,  and  keep  in  repair  private 
path8»  etc.,  were  held  to  mean  a  making,  al- 
teration, and  preservation  of  such  roads  as 
were  at  the  time,  or  should  be  established  or 
ordered  to  be  laid  out  by  legislative  author- 
ity, and  did  not  vest  discretionary  power  In 
the  commissioners  to  lay  out,  make,  alter, 
and  keep  in  repair  any  roads  which  they 
should  conceive  to  be  necessary  or  proper, 
without  regard  to  legislative  action,  fix 
parte  Withers  (S.  C.)  3  Brev.  83,  86,  87. 

Rev.  St  c  15,  8  9,  declares  that  after 
a  public  drain  is  constructed,  and  any  per- 
son has  paid  for  connecting  with  it,  it  shall, 
be  constantly  maintained  and  kept  in  re- 
pair by  the  town,  so  as  to  afford  sufficient 
and  suitable  flow  for  all  drainage  entitled 
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to  pass  through  it;  and  the  BamB  seotion 
further  declares  that,  if  the  town  does  not 
00  maintain  and  keep  it  In  repair,  any  per- 
«on  entitled  to  drainage  through  it  may  have 
an  action  against  the  town  for  the  damage 
tliereby  sustained.  1  Rev.  St  (  14,  d.  17.  It 
mrill  be  noticed  that  the  duty  here  imposed  is 
Imperative,  and  the  liability  for  Its  nonper- 
formance equivalent  to  that  of  an  insurer. 
7he  statute  admits  of  no  excuse;  the  drain 
must  not  only  be  constantly  maintained  and 
tiept  in  repair,  but  it  must  be  so  maintained 
and  kept  in  repair  that  it  will  at  all  times 
afford  a  sufficient  flow  for  all  drainage  en- 
titled to  pass  through  it,  or  the  town  or  city 
must  pay  the  damage.  To  this  extent  the 
statute  makes  the  town  or  city  an  insurer. 
Blood  Y.  City  of  Bangor,  66  Me.  154,  165. 

A  covenant  in  a  lease  to  "repair,  up- 
hold, and  support,"  or  "to  well  and  suffi- 
ciently repair,*'  or  "to  keep  in  repair  and 
bave  as  found,"  or  "to  repair  and  keep  in 
repair,"  or  "to  keep  In  good  repair,  natural 
wear  and  tear  excepted,"  or  •*to  make  all 
necessary  repairs,"  or  "to  deliver  up  in  ten- 
antable  repair,"  or  "to  deliver  up  the  prem- 
ises In  as  good  a  condition  as  they  now  are," 
all  impose  upon  the  covenantor  the  duty  of 
rebuilding  or  restoring  the  premises  destroy- 
ed or  injured  by  the  elements.  Armstrong 
T.  Maybee,  48  Pac.  787.  738,  17  Wash.  24,  61 
Am.  St  Rep.  89& 

Keep  ib  reserve. 

A  will  directing  that  "the  residue  of 
my  estate  be  kept  in  reserve"  by  my  execu- 
tors for  certain  charitable  purposes  is  to 
t3e  construed  to  mean  "held  in  trust,*'  and 
lience  such  resldiuiry  estate  is  held  in  trust 
by  her  executors.  Claypool  v.  Norcross,  0 
Atl.  112,  42  N.  J.  Eq.  (16  Stew.)  545. 

Keep  a  man  or  woman. 

The  word  "kept"  has  many  significa- 
tions, according  to  the  subjects  to  which  it  is 
applied.  But  it  Is  a  common  and  well-es- 
tablished sense  of  it  when  used  in  refer- 
ence to  connections  between  the  sexes,  to 
denote  habitual  and  criminal  carnal  con- 
versation amounting  to  cohabitation.  Every 
one  knows  at  once  what  is  meant  by  the 
terms  "kept  mistress,"  or  what  is  laid  to 
the  charge  of  a  man  who  is  said  "to  keep 
a  mistress."  It  is  not  the  meritorious  act 
of  providing  for  or  maintaining  a  virtuous 
lady  in  her  innocence,  but  It  is  the  vicious 
one  of  having  a  wanton  at  his  command  for 
carnal  gratification,  and  of  keeping  her  for 
sensual  uses.  This  is  the  natural  import 
of  the  words  in  themselves,  as  the  people 
in  the  country  would  universally  understand 
ttem.  To  say  that  a  man  "kept"  a  woman 
amounts  to  a  charge  of  incontinency  against 
her,  and  is  actionable.  McBrayer  t.  Hill, 
26  N.  C.  136,  138. 

Where,  in  an  action  for  defamation,  it 
appeared  that  defendant  said  that  plalntlfT 


wad  keeping  a  T^oman  not  his  wife,  the  court 
said:  "It  lis  difficult  to  conceive  how  the 
charge  that  the  plaintiff  "was  keeping  Mrs. 
B.,'  when  taken  in  connection  with  the  other 
words  spoken,  or  considered  by  themselves, 
could  have  been  understood  by  the  hearers 
in  any  other  sense  than  that  the  plaintiff 
was  guilty  of  criminal  Intercourse  with  her. 
If  they  did  not  mean  that,  what  did  they 
mean?  The  words  'keep'  and  'keeping' 
have  no  doubt  several  meanings,  but  their 
signification  in  a  particular  case  depends 
upon  the  context,  the  words  with  which  or 
circumstances  under  which  they  are  used. 
But  when  it  is  said,  In  reference  to  a  wo- 
man, that  a  man  Is  'keeping  her,'  or  of  a 
man  that  he  is  'keeping  a  woman,'  the  or- 
dinary and  popular  construction  of  that  lan- 
guage is  that  the  relation  between  the  par- 
ties is  one  which  Involves  criminal  inter- 
course." Payne  v.  Tancll,  85  S.  B.  725,  726, 
98  Va.  262. 

A  charge  that  a  married  woman  "keeps" 
a  man  not  her  husband  would  be  understood 
by  the  ordinary  hearer  as  Imputing  the 
crime  of  adultery.  Henlcke  v  Griffith,  29 
Kan.  516,  5ia 

Keep  open. 

A  reservation  In  a  deed  of  33  feet  for 
a  street  to  be  "kept  open"  gives  to  the  own- 
ers of  the  easement  an  unobstructed  88 
feet  for  the  street,  and  the  owners  of  the 
servient  estate  cannot  place  a  fence  across 
the  street,  with  a  gate  10  feet  wide,  through 
which  the  owners  of  the  easement  may  pass. 
Patton  V.  Western  Carolina  Educational  Co., 
8  S.  E.  140,  101  N.  G.  408. 

Closing  the  front  door  of  a  saloon  on 
Sunday,  and  leaving  unfastened  a  back  door, 
through  which  persons  entered  and  bought 
drinks,  was  "keeping  open  a  dramshop," 
within  the  meaning  of  a  prohibitory  statute. 
Blahut  V.  State,  34  Ark.  447,  448. 

"Keeping  open,"  as  used  in  Rev.  St  c. 
50,  8  1,  prohibiting  "keeping  open"  a  shop 
on  the  Lord's  day,  should  be  construed  to 
include  permitting  general  access  to  a  shop 
through  the  owner's  dwelling  house  to  any 
one  that  may  please  to  enter  for  the  purposes 
of  traffic,  though  the  outer  entrances  were 
closed.  Commonwealth  v.  Harrison,  77 
Mass.  (11  Gray)  308,  309. 

Same-^As  do  Imsi^ess* 

"Keep  open,"  in  a  city  ordinance  pro- 
viding ivjat  no  person  licensed  to  keep  open 
a   re^^K.  xt^^^  ^^^  ^^^^  sa\oon  should  keep 
opejy  ft       aiSlvxt«Lnt  or  sa\oon  on  the  Christian 
»^^^>:fc^  ^  <nea^^  ^^^^  ^^^  proprietors  of  pub- 
lic  Vv^\;J^*      e\\«^^  \einpotar\\y  cease  to  enter- 
talti    ^\^aC^    ,vA\c.    T^o  ^eep  open,  as  applied 
to  C:     V^^/»  V  ,  v>w%V[i^*^  wv^  ^^^^'^^  houses,  is  a 
fa  J^\  M>  A  0^    *eft9\^^  eoTvalsiTiUy   Vn  use.     It 
dTr^t^r'C^  dj^V^t  ^Q  ^^^  ^^^*^^«  ^*  sYivrlters  or 
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order  that  the  place  may  keep  open.  It  is 
not  met  by  the  mere  refusal  to  sell  Intoxi- 
cating liquors.  It  means  more.  As  to  keep 
open  is  a  standing  Invitation  that  gives  the 
public  a  right  of  access  and  of  entertain- 
ment, so  not  to  keep  open  means  that  this 
invitation  is  withdrawn,  and  that  all  public 
entertainment  has  ceased.  Richards  v.  City 
of  Bayonne,  39  Atl.  708,  61  N.  J.  Law,  496. 

The  opening  of  a  shop  on  Sunday,  and 
the  sale  of  food  and  ice  cream  to  be  eaten 
upon  the  premises,  or  furnishing  similar  en- 
tertainment, is  a  "keeping  open  of  the  place 
for  the  reception  of  company,"  within  the 
meaning  of  Pub.  St.  c.  271,  8  5,  providing 
that  no  person  shall  keep  his  shop  or  restau- 
rant open  for  the  reception  of  company  on 
the  Lord's  day.  State  y.  Jacques,  40  Atl. 
898,  69  N.  H.  220. 

Within  the  meaning  of  an  ordinance  of 
the  city  of  Detroit  "as  to  quiet  and  good  or- 
der,'* section  1  of  which  provides  that  no 
person  shall  keep  open  his  or  her  store,  or- 
dinary saloon,  barroom,  ball  alley,  beer  hall, 
etc.,  on  the  first  day  of  the  week,  called 
Sunday,  "keep  open"  implies  a  readiness  to 
carry  on  the  usual  business  therein.  Lynch 
V.  People,  16  Mich.  472.  477. 

Saate— Determined  liy  purpose. 

A  statute  making  it  criminal  to  keep 
open  any  room  on  Sunday  in  which  it  is 
reputed  that  intoxicating  liquors  are  kept 
for  sale  will  not  be  construed  to  include 
keeping  open  a  room  for  the  purpose  of  fur- 
nishing meals  to  the  regular  boarders  of  ac- 
cused, where  it  is  not  kept  open  for  the  pur- 
pose of  selling  Intoxicants,  though  intoxi- 
cants are  ordinarily  sold  in  such  room. 
State  v.  Gregory,  47  Conn.  276,  277. 

Gen.  St  §  3097,  providing  for  the  pun- 
Islui.cut  of  every  person  who  on  Sunday 
shall  keep  open  any  place  in  which  any 
sports  or  games  of  chance  are  at  any  time 
carried  on  or  allowed,  means  providing  some 
way  of  coming  and  going  sufficient  to  enable 
any  portion  of  the  public  to  gather  there  and 
take  part  in  the  usual  business  of  the  place. 
It  does  not  mean  opening  the  place  solely  for 
a  proper  purpose,  unconnected  with  that 
business.  State  v.  Miller,  36  Atl.  795,  796, 
68  Conn.  373. 

A  statute  making  it  an  offense  to  keep 
a  store  open  on  the  Sabbath  day  means 
such  a  keeping  open  as  would  induce  custom- 
ers to  enter  for  the  purpose  of  trade  or 
traffic;  and  hence  the  mere  fact  that  de- 
fendant's door  was  open  for  a  few  moments, 
but  not  kept  open  for  any  length  of  time,  or 
for  the  purpose  of  inducing  trade  or  traffic, 
was  Insufficient  to  warrant  conviction  under 
the  statute.    Seelig  v.  State.  43  Ark.  96,  98. 

Koep  records. 

When  It  is  said  that  the  clerk  of  a 
court  shpJ^  keep  a  record,  or  that  a  record 


shall  be  kept  by  such  clerk,  reference  to  not 
made  to  the  mere  possession  and  control 
of  the  book  In  which  matters  are  recorded, 
but  rather  to  the  work  Itself  in  writing  up 
the  record.  Fuller  v.  United  States  (U.  S.) 
58  Fed.  329,  333. 

"Keep,"  as  used  in  Code,  8  1974,  de- 
claring that  the  Secretary  of  State  shall 
"keep"  the  records  of  the  state  and  records 
and  papers  belonging  to  the  General  As- 
sembly, might  be  construed  in  its  broadest 
sense  to  Include  the  duty  to  preserve,  the 
duty  to  prevent  spoliation,  the  duty  to  pre- 
vent interlineation,  the  duty  to  prevent  en- 
tries of  any  kind  upon  the  record,  t»  bring 
back  the  record  when  it  is  wrongfully  taken 
from  his  office,  and  to  replace  leaves  that 
have  been  torn  from  it,  if  he  can  recover 
them,  but  does  not  authorize  or  require 
that  officer  to  erase  or  strike  from  the  rec- 
ords any  entry  that  convinces  of  its  falsity. 
State  V.  Wilson,  26  South.  482,  489,  123  Ala. 
259,  45  Lw  R.  A.  772. 

The  term  •*to  keep  a  record,"  as  used 
in  reference  to  legislative  proceedings, 
means  to  make  a  permanent  record  of  the 
whole  proceedings.  Oakland  Paving  Ck>.  t. 
Hilton,  11  Pac.  3,  9,  69  Cal.  479. 

Keep  tlie  old  stoek  good. 

The  expression  "keep  the  old  stock 
good,"  as  used  in  the  lease  of  a  flock  of 
sheep,  means  that  the  same  number  and 
qualil7  and  ages  are  to  be  returned  as  has 
been  taken  out,  out  not  necessarily  the 
same  sheep  or  their  Increase.  Turnbow  v. 
Beckstead,  71  Pac.  1062,  1063,  25  Utah,  468. 

Kept  for  team  work. 

In  Acts  1866,  No.  39,  exempting  from 
attachment  a  horse  "kept  and  used  for 
team  work,"  future  Intended  use  is  as  con- 
trolling on  the  question  of  exemption  as  any 
past  use.  "Kept  and  used"  signifies  that 
the  animal  must  be  kept  for  team  work,  or 
it  must  be  kept  with  the  honest  Intention 
and  purpose  of  the  owner,  within  a  reason- 
able time  thereafter,  to  use  him  for  team 
work,  as  occasion  may  require,  to  enable 
him  with  the  aid  of  the  animal  to  procure 
a  livelihood.  Rowell  v.  Powell,  53  Vt  802, 
304. 

"Kept  and  used,"  as  the  same  appears 
in  Rev.  Laws,  f  1556,  exempting  from  at- 
tachment "two  horses  kept  and  used  for 
team  work,"  means  that  the  animals  must 
be  kept  and  have  been  actually  used  for 
team  work,  or  be  kept  with  an  honest  In- 
tention of  so  using  them  within  a  reasonable 
time,  in  the  alternative.  Present  use  is  not 
necessary,  but  past  use  may  be  controlling; 
but  the  Intention  of  future  use  is  as  con- 
trolling as  past  actual  use.  Steele  v.  Ly- 
ford,  8  Atl.  736.  737,  59  Vt  230. 

The  phrase  "kept  and  used  for  team 
work,"  in  a  statute  exempting  horses  kept 
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and  used  for  team  work,  was  held  not  to 
include  a  colt  about  two  years  old,  which  a 
boy  who  worked  out  kept  at  his  father's 
place,  although  the  colt  was  nearly  two 
years  old,  and  had  been  used  to  draw  wood 
a  short  distance  and  certain  other  work, 
and  though  it  was  intended  to  use  the  colt 
for  team  work.  Sullivan  y.  Davis,  50  Yt 
64a 

The  requirement  that  a  horse,  to  be 
exempt  from  execution,  must  be  "kept  and 
ased  for  team  work,"  does  not  require  that 
he  be  exclusively  kept  for  such  purpose,  as 
such  statutes  are  to  be  construed  liberally. 
Webster  v.  Orne,  45  Vt  40,  42. 

Kept  in  gold  and  silTer* 

The  words  "to  be  kept  in  gold  and  sll- 
vep,**  in  a  clause  in  a  will  by  which  testator 
directs  that  a  certain  sum  shall  go  to  his 
children,  *to  be  kept  for  them  in  gold  and 
silver,"  does  not  operate  to  render  the  be- 
quest specific,  when  the  money  to  be  paid 
does  not  constitute  a  distinct  fund.  Mathis 
V.  Mathis,  18  N.  J.  Law  (3  Har.)  59,  62. 

Kept  la  operation. 

An  agreement  by  a  third  person  to  pay 
a  landowner  interest  on  a  sum  fixed  by  him 
and  a  railroad  company  as  damages  for  his 
land,  taken  for  the  construction  of  the  road, 
contained  a  condition  that  the  railroad 
should  "be  kept  in  operation."  Held  that 
the  words  "kept  in  operation,*'  as  so  used, 
should  not  be  construed  in  a  loose  or  popular 
sense,  as  signifying  that  the  interest  was 
to  be  paid  so  long  as  the  road  was  not  dis- 
used or  abandoned,  nor  as  relating  solely  to 
the  nature  and  extent  of  the  franchise  which 
the  railroad  had  acquired  in  the  plaintilTB 
land,  but  that  they  were  intended  by  the 
parties  as  stipulating  for  the  payment  of  the 
interest  while  the  road  was  beneficially  op- 
erated for  the  reasonable  accommodation  of 
the  plaintiff  and  those  for  whom  he  acted  in 
negotiating  the  contract.  Jepherson  T. 
Hunt,  84  Mass.  (2  Allen)  417,  423. 

Kept  np. 

A  town  law  that  all  hogs  should  be 
"kept  up"  intended  that  "no  hogs  should 
go  at  large,"  which  meant  that  they  should 
not  be  free  commoners  on  the  highway,  and 
did  not  intend  to  interfere  with  the  interior 
economy  or  management  of  every  man's 
farm,  so  as  to  compel  every  farmer  to  keep 
his  swine  in  a  close  pen.  Shepherd  y.  Hees 
(N.  T.)  12  Johns.  433. 

KEEPER. 

See  "Barkeeper";  "Boarding  House 
Keeper";  "CJow  Keeper";  "Dramshop 
Keeper";  "Hotel  Keeper";  "Innkeep- 
er"; "Lodging  House  Keeper";  "Res- 
taurant Keeper";  "Storekeeper";  "Tav- 
ern Keeper." 


The  word  "keeper"  is  defined  to  be  one 
who  has  the  care,  custody,  or  superintending 
of  anything,  as  the  "keeper"  of  a  park. 
Schultz  V.  State,  32  Ohio  St  276,  2S1« 

A  keeper  is  one  who  has  the  care,  cus- 
tody, or  superintendence  of  anything. 
When  a  husband  lives  in  a  hoiise,  and  ex- 
ercises acts  of  control  and  management,  he 
is  the  "keeper,"  notwithstanding  the  wife 
may  own  the  building,  and  carry  on  the 
business  therein,  and  receive  all  the  profits. 
State  T.  Rozum,  80  N.  W.  477,  481,  8  N. 
D.  54a 

Of  animaL 

"Keeper,"  as  used  in  Gen.  St  3047,  giv- 
ing a  lien  for  the  price  of  keeping  live- 
stock in  favor  of  the  keeper  until  paid, 
means  the  one  in  possession  of  the  animals. 
Fishell  v.  Morris,  18  Atl.  717,  57  Conn.  547, 
6  L.  R.  A.  82. 

When  a  vicious  animal  is  used  in  the 
business  of  a  corporation,  the  president  or 
manager,  who  controls  and  conducts  the 
business  and  hires  or  discharges  the  ani- 
mal is  the  keeper,  and  is  responsible  for  any 
injuries  it  may  inflict  Lawlor  v.  French, 
35  N.  Y.  Supp.  1077,  1078,  14  Misc.  Rep. 
497. 

The  head  of  a  family  who  has  posses- 
sion and  control  of  a  house  or  premises,  and 
permits  a  dog  to  be  kept  on  the  premises, 
is  to  be  regarded  as  the  "keeper"  of  the 
dog.  Plummer  v.  Ricker,  41  Ati.  1045,  1046, 
71  Vt  114.  76  Am.  St  Rep.  757. 

How.  Ann.  St  8  2119  declares  that  if  any 
dog  shall  assault  or  bite,  or  otherwise  injure^ 
any  person  while  traveling  the  highway,  or 
out  of  the  Inclosure  of  the  owner  or  keeper 
of  such  dog,  such  owner  or  keeper  shall  be 
liable  to  the  person  injured  in  double  dam- 
ages. Held,  that  the  term  "keeper,"  as  there 
used,  meant  the  person  having  possession  of 
the  dog,  whether  as  owner  or  otherwise, 
and  therefore,  where  a  declaration  under 
the  statute  alleged  that  defendant  was  the 
keeper  of  the  dog,  a  recovery  could  not  be 
had  on  proof  that  the  dog  had  been  enticed 
away  from  defendant  by  the  plaintifll's  father 
and  was  being  kept  on  the  father's  premises 
at  his  home  at  the  time  the  injury  was  done. 
Burnham  v.  Strother,  33  N.  W.  410,  411,  66 
Mich.  519. 

Saine— HarborlnK* 

One  who  harbors  dogs  is  liable  as  their 
"keeper"  for  injuries  caused  by  them,  though 
he  be  not  the  owner  of  them.  Bundschuh 
V.  Mayer,  81  Hun,  111,  30  N.  Y.  Supp.  622. 

The  term  "keeper"  of  a  dog,  in  Rev.  St 
1889,  §  4512,  authorizing  the  recovery  of 
damages  against  the  owner  or  keeper  of  a 
dog  for  stock  killed  or  damaged  by  such  dog, 
includes  a  person  who  knowingly  harbors  or 
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p^jrmltn  bit  sery^nt  to  keep  ^  dog  on  bis 
premise?,  Jacol)sii^eyer  y^  Pog^emoeller,  47 
HO'  APP.  560,  563. 

.  The  term  "keeper,*^  in  Pub.  St  c  10^  8 
93,  making  tbe  keeper  of  a  dog  liable  for 
Injuries  done  by  it,  does  not  include  a  person 
allowing  a  dog  to  be  on  bis  premises,  oc- 
casionally feeding  and  petting  It,  and  calling 
and  commanding  its  obedience.  The  fftct  that 
a  dog  is  kept  on  premises  by  the  owners 
nephew,  with  the  consent  of  the  owner,  does 
not  conclusively  show  the  owner  to  be  the 
keeper  of  the  dog.  Baylan  y.  Bverett,  52  N. 
£2.  541»  172  Mass.  453. 

In  an  action  brought  against  the  defendr 
ant  as  keeper  of  a  dog  to  recover  for  inj^uries 
sustained  by  the  plaintiff  from  its  bitQ,  tbe 
court  said:  'The  evidence  undoubtedly  shows 
tliat,  though  the  defendant  w.as  not  the  own- 
er of  the  dog,  it  was  kejj^t  on  bis  premise^, 
with  his  knowledge  and  acquiescence.  But 
while  it  is  true  that  a  person,  not  the  owner 
ot  a  dog,  may  be  liable  as  its  keeper,  the 
mere  fact  that  a  dog  is  kept  by  its  owner  on 
the  premises  of  another,  with  the  knowledge 
or  acquiescence  or  permission  of  the  owner 
of  such  premises,  does  not  of  itself  make  the 
owner  of  said  premises  the  keeper  of  the  dog. 
If  tbe  contrary  ^ere  true,  then  a  landowner 
might  be  liable  as  the  keeper  of  a  dog  wh^ch 
belonged  to,  and  was  at  all  times  in  the  pos- 
session and  control  of,  a  tenant  or  boarder, 
or  even  of  a  guest  of  a  tenant  or  boarder. 
The  law  does  not  require  the  owner  or  oc- 
cupant of  premises  to  eject  every  dog  that 
may  be  or  may  come  upon  them,  at  the  risk, 
unless  he  does  so,  of  being  adjudged  its 
keeper.  Whittemore  y.  Thomas,  153  Mass. 
347,  26  N.  E.  875.  876. 

The  term  ''keeper  of  a  dog,"  within  the 
meaning  of  a  statute  making  the  keeper  of 
a  dog  liable  for  damages  sustained  from  tbe 
bite  of  the  dog,  does  not  as  a  matter  of  law 
Include  a  city,  by  reason  of  the  fact  that  the 
superintendent  of  the  poor  farm  of  a  city 
keeps  a  dog  at  the  farm,  with  the  knowledge 
of  one  of  the  overseers  of  the  poor,  without 
objection,  and  is  fed  with  food  furnished  by 
the  city  for  common  use  of  the  farm,  and 
during  a  portion  of  the  time  is  allowed  the 
run  of  the  farm.  Collingill  y.  Olty  of  Haver- 
hlU,  128  Masa  218,  219. 

Qen.  St  c.  105,  I  8,  providing  that  the 
owner  or  keeper  of  a  dog  was  liable  in  double 
damages  for  an  injury  inflicted  on  tbe  plain- 
tiff by  such  dog,  would  include  one  who,  halv- 
ing the  possession  and  control  of  a  house  or 
premises,  suffers  and  permits  a  dog  to  be 
kept  on  the  premises  in  the  way  such  do- 
mestic animals  are  usually  kept  In  Barrett 
V.  Maiden  &  M.  B.  Co.,  85  Mass.  (3  Allen) 
101,  in  which  the  court  construed  a  similar 
statute,  it  treated  the  word  "keeper"  as 
equivalent  to  the  expression  "person  who  har- 
bors."   Oummings  v.  Biley,  52  N.  H.  868,  869. 


If  9t  dQg  persisted  in  returning  to  lila 
former  mistress,  and  sbe  allowed  him  to  re- 
main, she  would  become  his  "keeper^  for  the 
time  being.  One  may  be  in  the  wrongful 
possession  of  a  dog,  and  still  be  hi^  keeper. 
A  person  might  even  steal  a  dog,  and  become 
his  keeper.  Mitchell  y.  Chase,  32  AtL  867, 
868,  37  Me.  172. 

The  term  "keeper  of  a  dog"  does  not  In- 
clude one  who  harbors  a  do|:  temporarily, 
and  tbereafter  such  person  is  not  liable  as 
keepei:  for  injuries  inflicted  by  the  dog. 
O'Donnell  v.  PoUock,  49  N.  B.  745,  746^  170 
Mm8.44;1. 

Saine— PHysioml  oontrol  iumeo«ssary« 

Bev.  St  c.  23«  I  %  proy^dtag  tb»t  |[t  «hall 
b^  unla.MgCul  to  aUow  any  animals  to  run  "at 
large  without  a  keeper,"  means  to  be  without 
the  cbarge  of  any  one  having  the  right  of 
control  or  not  under  the  care  of  tbe  k^per, 
igid  does  not  in  all  cases  in^ly  direct  physi- 
cal power  to  control  the  actions  of  the  ani- 
mals; but  in  some  cases  moral  means  will 
be  sufl^cient,  as  where  the  owner  ^as  In  sucb 
proximity  to  the  animals  as  to  control  them 
by  his  voice,  gestiures,  or  tbe  like;  and 
whether  in  a  given  case  physical  or  moral 
power  over  the  animals  is  necessary  depends 
on  their  nature,  age,  character,  etc.  It  is  suf- 
ficient to  constitute  the  owner  of  animals 
their  keeper  in  a  given  case  if  it  appear?  that 
he  possesses  the  means  on  which  a  person 
in  the  exercise  of  ordinary  care,  Judgment, 
and  intelligence  on  these  matters  would  rely 
to  control  their  actions.  Jennings  y.  Inhabi- 
tants of  Wayne,  63  Me.  468,  470. 

Same— Sole  oliarse  mmeeessary. 

"Keeper,"  as  used  in  Bev.  St  c.  30,  8 
1,  which  provides  that  double  the  amount 
of  damage  which  a  dog  has  done  to  person 
o;r  property  may  be  recovered  of  his  owner  or 
keeper  in  an  action  of  trespass.  Includes  not 
only  the  one  who  has  the  sole  charge  of  the 
dog,  but  also  one  who  has  some  part  in  tak- 
ing charge  of  him.  Qrant  v.  Bicker,  74  Meb 
487,  488. 

Pa^e— Mother  or  wife  of  owner. 

Where  defendant  owned  a  house  and 
farm,  and  was  the  head  of  the  family,  and 
ber  son,  28  years  old,  who  was  the  owner  of 
a  dog,  worked  for  her  on  the  farm,  which 
she  managed  for  a  portion  of  the  crops  grown 
thereon,  she  was  the  keeper  of  the  dog,  with- 
in Convp.  Laws  1897,  8  5593,  providing  that 
the  owner  or  keeper  of  a,  dog  assai^ltiBe  or 
injuring  one  traveling  on  the  highway  shall 
be  liable  therefor.  Jenkinson  y,  Oo^ns,  123 
Mich.  7,  81  N.  W.  974. 

The  defendant  owned  and  occupied  prop- 
erty on  which  she  and  her  husband  lived. 
Her  husband  owned  and  kept  a  dog,  which 
bit  the  plaintifiT,  who  sued  defendant  for  dam- 
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a^8.  Held,  that  the  wife  was  liable  for  the 
damage.  Yalentiiie  r.  Ck>le»  1  N.  Y.  8t.  Bep. 
719.  723. 

The  term  "keeper/*  In  a  mle  that  the 
keeper  of  a  dog  is  liable  to  any  one  bit  there- 
by, cannot  be  said,  as  a  matter  of  law,  to 
include  a  wife  owning  premises  on  which 
she  and  her  husband  reside,  and  on  which 
she  conducts  a  separate  business,  by  her  act 
in  allowing  a  dog  owned  by  the  husband  to 
stay  on  the  premises,  and  whether  she  is 
a  keeper  of  the  dog  is  for  the  jury.  If  they 
were  her  husband's  dogs,  and  he  kept  them 
there  against  her  consent,  and  she  did  noth- 
ing to  maintain  or  keep  them,  did  not  give 
them  food,  or  protect  them,  or  provide  for 
them  in  any  way,  she  would  not,  in  the  sense 
of  the  law,  be  a  keeper  of  the  dogs.  Mc- 
Laughlin Y.  Kemp,  25  N.  B.  18k  10,  152 
7. 


The  term  "keeper  of  a  dog,**  within  the 
meaning  of  the  mle  that  a  keeper  of  a  dog 
which  is  vicious  is  liable  for  injuries  result- 
ing therefrom,  does  not  apply  to  a  wife  Hy- 
ing with  her  husband  upon  premises  owned 
by  her,  notwithstanding  Code,  §  2345,  pro- 
yiding  that  a  married  woman  shall  be  alone 
liable  for  her  torts,  as  the  husband  Is  the 
head  of  the  family,  and  the  keeping  of  a  dog 
his  continuous  act,  which  cannot  be  classed 
as  the  tort  of  the  wife  in  which  the  husband 
did  not  partlcirate.  Strouse  y.  Leipf,  14 
South.  607,  668,  101  Ala.  488,  28  I^  B.  A. 
622,  4b  Am  St  Rep  122. 

Of  Asylvm. 

In  the  chapter  relating  to  insane  persons, 
other  than  paupers  and  indigents,  the  words 
"keeper  of  an  asylum"  mean  any  person, 
body  of  persons,  or  corporation  which  has  the 
immediate  superintendence,  management, 
and  control  of  an  asylum  and  the  patients 
therein.    Gen.  St  Oonn.  1902,  $  2785. 

If  a  person  keeps  or  domiciles  upon 
premises  owned  or  occupied  by  him  two  or 
more  insane  persons  for  care  and  treatment, 
he  shall  be  deemed  the  keeper  of  a  private 
asylum.    Y.  S.  1894,  327& 

Of  disorderly  House. 

"Keeper  of  a  disorderly  house,**  in  a 
penal  statute,  means  the  proprietor,  and  not 
prostitutes  who  occupy  rooms  in  such  house. 
Moore  v.  State,  4  Tex.  App.  127, 128. 

Within  the  meaning  of  the  New  York 
statute  which  prohibits  the  keeping  of  houses 
of  ill  fame,  "keeper"  would  include  one  who 
leases  a  house  with  the  intention  that  It  is 
to  be  kept,  and  which  is  accordingly  kept, 
for  the  purposes  of  public  prostitution,  and 
who  derives  a  profit  from  that  mode  of  using 
the  property.  People  y.  Erwin  (N.  T.)  4 
Denio,  129,  18a 


Of  f  errj* 

"Keeper  of  a  ferry,**  as  used  In  Act 
1820,  which  imposed  a  penalty  on  any  keeper 
of  a  ferry  who  shall  take  slaves  over  the 
Ohio  river,  means  a  grantee  or  lessee  having 
a  beneficial  interest  in  and  control  over  the 
ferry,  and  does  not  refer  to  the  ferryman. 
Covington  Ferry  Go.  t.  Moore^  88  Ky.  (8 
Dana). 158, 159. 

Of  gaining  devlee* 

A  keeper  of  a  gaming  device  Is  one  who 
has  the  management  of  a  device,  when  used 
for  gaming  purposes,  or  when  it  is  set  up 
with  a  view  to  attract  people  to  risk  their 
money  on  it,  and  when  such  attractions  are 
offered  for  the  purpose  of  gain  on  the  part 
of  the  keeper,  and  does  not  include  one  who 
has  a  gaming  device  in  his  possession  for 
harmless  purposes.  McOoy  ¥•  Zane»  65  Mo. 
11,15. 

Of  gaming  House* 

"Keeper,**  as  used  in  Laws  1872,  p.  462, 
providing  for  the  punishment  of  a  keeper  of 
a  common  gaming  house,  does  not  mean  only 
one  who  is  the  proprietor  or  lessee  thereof, 
or  directly  interested  In  the  profits  of  the 
business  or  house.  If  one  has  the  general 
superintendence  or  charge,  though  simply  an 
employ^  of  the  house,  he  is  a  keeper  thereof. 
One  of  the  definitions  which  Webster  gives 
of  "keeper**  is:  "One  who  has  the  care,  cus- 
tody, or  superintendence  of  anything.**  The 
word  "keeper**  does  not  necessarily  imply 
either  ownership  or  the  right  to  participate 
in  the  profits  of  the  thing  kept  Stevens  v. 
People,  67  111.  587,  590. 

The  occupant  of  a  house  commonly  re- 
sorted to  for  gambling  may  be  the  keeper 
thereof,  within  the  meaning  of  a  statute  pro- 
hibiting the  keeping  of  such  houses,  even 
though  there  is  nothing  to  show  an  actual  hir> 
ing  or  paying  of  rent  by  him.  If  circum- 
stances exist  to  satisfy  the  Jury  that  the 
room  was  actually  occupied  and  used  for  the 
alleged  unlawful  purpose,  they  are  to  be  con- 
sidered within  the  Intent  of  the  law.  Com- 
monwealth Y.  Hyde  (Mass.)  Thatcher.  Cr. 
Cas.  19,  23. 

Of  saloon* 

The  word  "keeper,**  as  used  in  Act  May 
1,  1854,  S  4,  providing  for  the  punishment  of 
the  unlawful  sale  of  intoxicating  liquors  by 
the  keeper  of  a  room  or  place  of  public  resort, 
does  not  exclusively  mean  the  owner  of  the 
room,  nor  of  the  liquors  sold;  but,  while 
such  owner  may  be  included,  it  also  embraces 
any  one  who,  though  not  the  owner,  has  pos- 
session of  both  the  room  and  the  liquors, 
which,  together  with  the  unlawful  business, 
are  under  his  care  and  subject  to  his  man- 
agement and  control.  Schulta  ▼•  State,  82 
Ohio  St  276,  281. 
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A  derk,  left  temporarily  In  charge  of  a 
place  where  Intoxicating  liqQora  are  sold, 
will  not  be  held  chargeable  as  a  keeper  of 
the  place.  People  t.  Rice^  61  N.  W.  640,  541, 
103  Mich.  850. 

The  words  "dealer^  and  Iceeper"  of  a 
barroom  are  synonymous,  and  mean  the  same 
thing,  as  used  in  an  indictment  charging  de- 
fendant with  being  a  dealer  or  keeper  of  a 
barroom.  Hofhelnts  t.  State  C^ezJ  74  S. 
W.  310,  311. 

Of  sliop. 

A  person  who  was  keeping  a  Tlctualing 
shop  in  the  name  of  his  wife  as  her  manager 
and  superintendent,  without  her  presence  and 
personal  attention,  and  who  had  the  control 
OTer  the  place  and  the  business  done  there, 
and  was  selling  yictuals  therein  without  a  li- 
cense,  was  the  ''keeper*'  of  the  place.  Vil- 
lage of  St  Johnsbury  v.  Thompson,  9  Atl. 
571,  57%  59  Vt  800,  59  Am.  Rep.  731. 

KENO. 

"Keno**  is  a  game  at  which  money  or 
property  may  be  lost  or  won,  and  is  played 
by  a  doTice  containing  figures;  the  players 
paying  an  equal  amount  for  the  cards  which 
are  numbered  and  registered,  and  the  first 
number  registered  completing  a  line  of  fig- 
ures getting  all  the  money  paid  for  the  cards 
bought,  except  commission  of  the  keno  keep- 
er. Trimble  y.  The  State,  27  Ark.  355,  359; 
Orerby  v.  State,  18  Fla.  178, 181. 

"Keno"  is  a  game  in  which  there  are  200 
cards,  with  15  numbera  on  each  card,  5  num- 
bers in  a  row;  each  player  buying  such  a 
card,  for  which  he  pays  the  keeper  of  the 
game  60  cents,  and  others  doing  likewise,  un- 
til several  cards  are  sold.  The  keeper  of  the 
game  has  a  globe,  in  which  are  put  00  balls, 
each  numbered  from  1  to  00.  The  ''roller," 
as  he  is  called,  turns  the  globe  over  and 
takes  out  one  of  the  balls,  calling  out  the 
number  of  such  ball,  and  if  any  one  of  the 
players  have  a  number  on  his  card  corre- 
sponding to  the  number  so  called  out  he 
puts  a  check  on  such  number  on  his  card, 
and  so  on,  at  each  call  by  the  roller,  until 
one  of  the  players  has  five  checks  in  a  row 
on  his  card,  and  he  has  made  what  is  called 


keno,  and  the  game  stops»  and  the  money 
paid  for  the  cards  sold  ia  paid  orer  to  the 
holder  of  the  lucky  card^  It  is  purely  a  game 
of  chance,  for  each  person  putting  up  money 
in  effect  bets  that  the  card  he  has  selected 
contains  the  numbers  which  will  entitle  him 
to  the  money  of  the  others  engaged  in  the 
game,  and  this  bet  is  determined  by  the  de- 
vice exhibited.  It  is  gaming,  and  the  means 
used  to  determine  the  result  is  a  gambling  de- 
vice. Portis  T.  State,  27  Ark.  360,  363;  Mil- 
ler V.  State,  48  Ala.  122,  126. 

"Keno"  is  a  gambling  game^  carried  on 
by  means  of  a  number  of  ballsy  with  numr 
ben  on  them^  being  placed  in  an  urn-like 
receptacle  or  globe  swung  in  the  air,  from 
which  these  balls  are  drawn.  Combinations 
of  corresponding  numbera  are  t^laced  on 
boards,  usually  kept  in  the  laps  of  parties, 
who  choose  one  or  more  of  such  boards. 
Checks  kept  for  the  convenience  of  change 
are  paid  for  a  combination  of  numbers,  and 
if  this  combination  is  drawn  out  the  suc- 
cessful party  holding  it  receives  the  pot,  con- 
taining all  the  checks  put  in  by  the-  parties, 
as  well  as  15  per  cent,  which  is  kept  by  the 
owner  of  the  keno.  Keno  resembles  a  lot- 
tery, and  in  some  respects  a  raffle.  Keno 
does  not  resemble  faro  or  roulette.  Brown 
V.  State,  40  Ga.  689,  690. 

KENO  BANK. 

A  "keno  bank"  Is  a  device  for  gambling. 
Ctommonwealth  t.  Kammerw  (Ky.)  13  fi. 
W.  108. 


KENTUCKY  CURRENCY. 

See  "Currency  of  the  State.** 

KENTUCKY  DRAWING. 

Judicial  notice  will  not  be  taken  that  the 
words  "drawing,"  or  "Kentucky  drawing," 
designate  a  game  of  chance.  State  t.  Bruner, 
17  Mo.  App.  274,  276. 


KEPT. 

See  **Ke€p.** 
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